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 1                           Wednesday, 29 May 2019

 2                           Pre-Defence Conference

 3                           [Open session]

 4                           [The accused not present]

 5                           --- Upon commencing at 2.00 p.m.

 6             JUDGE HALL:  Good afternoon to everyone in and around the

 7     courtroom.

 8             Mr. Registrar, would you please call the case.

 9             THE REGISTRAR:  Thank you.  And good afternoon, Your Honours.

10     This is the case MICT-15-96-T, the Prosecutor versus Jovica Stanisic and

11     Franko Simatovic.

12             JUDGE HALL:  Thank you.

13             And may we have the appearances, please.

14             MR. STRINGER:  Good morning, Mr. President and Your Honours.  For

15     the Prosecution, Grace Harbour, Sarah Clanton, and myself,

16     Douglas Stringer.

17             MR. JORDASH:  Good morning, Your Honours.  For Mr. Stanisic,

18     myself, Wayne Jordash, Iain Edwards, Catriona Murdoch, Advait Malviya,

19     Dusko Babic, Elodie Saillard, Darjana Macanovic, Klaudija Visockyte, and

20     Kyriaki Galaiou, and Luna Spada.

21             MR. PETROVIC: [No interpretation] Mihajlo Bakrac,

22     Nicolas Servente, Bartosz Lekke-Hensoldt, Eva Jerman, and

23     Vladimir Petrovic.

24             JUDGE HALL:  Thank you.

25             Today's Pre-Defence Conference is called in accordance with

 1     Rule 82 of the Rules, which provides that a Pre-Defence Conference may be

 2     convened prior to the commencement of the Defence case.  After hearing

 3     the Defence, the Trial Chamber will determine the number of witnesses

 4     that each of the accused may call and the time available to each -- to

 5     each accused for presenting evidence in his Defence.  The Trial Chamber

 6     may also call upon the Defence to shorten the estimated length of the

 7     examination-in-chief of some witnesses.

 8             Mr. Stanisic and Mr. Simatovic, who are currently on provisional

 9     release, have waived their right to be present at today's conference.

10             I turn first to the number of witnesses that the Defence may call

11     and the time available to the Defence to present its evidence.

12             The Stanisic Defence has already filed four motions for the

13     admission of witness statements pursuant Rule 111.  A decision is also

14     pending on the Prosecution's requests that both Defence teams re-file

15     their Rule 70(M) submissions in compliance with the Rules, and that the

16     Simatovic Defence clarify whether it intends to advance a Defence of

17     alibi.  The Prosecution has also provided notice, pursuant to

18     Rule 116(B), on one of the expert witnesses that the Simatovic Defence

19     intends to call.  The Trial Chamber has granted the Prosecution an

20     extension of time until the 10th of June to file its motion in relation

21     to the other expert witness.

22             The Trial Chamber is thus aware that this Pre-Defence Conference

23     takes place against the backdrop of a number of outstanding matters.

24     Nevertheless, I believe that we can proceed with discussing the number of

25     witnesses that the Defence may call and the time available to the Defence

 1     to present its evidence.

 2             The Stanisic Defence intends to call 19 witnesses to testify

 3     pursuant to Rule 111 and intends to present the evidence of two witnesses

 4     pursuant to Rules 110 and 112, respectively.  The Stanisic Defence has

 5     estimated that it will need between 55 and 72 hours to conduct the direct

 6     examination of its witnesses.  In relation to the majority of the

 7     witnesses, the Stanisic Defence has indicated that it will need three to

 8     four hours for direct examination of each witness.

 9             The Simatovic Defence intends to call 24 witnesses to testify

10     viva voce or pursuant to Rule 111 and intends to call two expert

11     witnesses pursuant to Rule 116.  It also provides notice of

12     Mr. Simatovic's intention to take the witness-stand and to testify in his

13     own defence.  In addition, the Simatovic Defence intends to tender the

14     evidence of three witnesses pursuant to Rule 112.  The Simatovic Defence

15     requests to be allotted a total of 100.5 hours to conduct

16     examination-in-chief, indicating, on average, three and a half hours for

17     direct examination per witness.  In relation to Mr. Simatovic's

18     testimony, the testimony requests 12 hours for the conduct of direct

19     examination.

20             The Trial Chamber has considered the Defence submissions, the

21     summaries of the witnesses' evidence and the mode by which the witnesses'

22     evidence will be presented.  The Trial Chamber is inclined to accept the

23     number of witnesses that the Defence intends to call, subject to any

24     future decisions on motions for the admission of evidence.

25             In relation to the time available to the Defence to present its

 1     evidence, the Trial Chamber notes that 15 of the witnesses the Stanisic

 2     Defence proposes to call and 13 of the witnesses proposed by the

 3     Simatovic Defence have testified in the original trial, and that, for the

 4     majority of them, the transcripts of their testimonies or prior

 5     statements feature on the Defence exhibits lists.  In these

 6     circumstances, the Trial Chamber is inclined to call upon the Defence to

 7     shorten the estimated length of the examination-in-chief.

 8             I recall that, in considering the most appropriate mode of

 9     presenting evidence in order to ensure a fair and expeditious trial, the

10     Trial Chamber does not only take into account the time needed for direct

11     examination.  The Trial Chamber must also consider, for example, the time

12     needed for cross-examination, re-examination, and questions from the

13     Bench.  Relevant to this is also the question of whether the evidence of

14     some Defence witnesses could be re-tendered from the original trial.

15             In relation to the Stanisic Defence, the Trial Chamber is

16     inclined to grant 40 hours in total for direct examination and to invite

17     counsel to adhere, on average, to two hours for examination-in-chief of

18     each witness.

19             In relation to the Simatovic Defence, given that Mr. Simatovic

20     intends to testify for 12 hours, to call a number of viva voce witnesses

21     as well as two expert witnesses, the Trial Chamber is inclined to grant

22     65 hours in total for direct examination.  It would be preferable if

23     counsel for Mr. Simatovic also adhere, on average, to two hours for

24     examination-in-chief for the majority of the witnesses.

25             I recall that in accordance with Rule 82, in the course of the

 1     trial the Trial Chamber may, upon request, grant the Defence additional

 2     time to present its evidence if this is in the interests of justice.

 3             I would now invite counsel, first counsel for Mr. Stanisic, then

 4     Mr. Simatovic, and then the Prosecution.

 5             MR. JORDASH:  Thank you, Your Honours.

 6             I don't have much to say on behalf of Mr. Stanisic.  Other than,

 7     of course, we will adhere Your Honours' ruling on the time for each

 8     witness.  Two hours -- well, let me put it this way.  Four hours that we

 9     quoted was probably generous.  But two hours may be, in certain

10     circumstances, not generous enough.  I'm thinking about how long it may

11     take just to adduce the Rule 111 evidence on occasion.  That, in itself,

12     can take up to 20, 25 minutes, which leaves then only a fraction of the

13     two hours left for substantive evidence.  But we will, as I say, adhere

14     to Your Honours' decision.  And as I say, four hours, is -- we were being

15     perhaps overly caution.

16             JUDGE HALL:  Thank you, Mr. Jordash.

17             Yes, Mr. Petrovic.

18             MR. PETROVIC: [No interpretation]

19             JUDGE HALL:  Could you pause a minute.  We aren't getting a

20     translation.  Just ...

21             THE INTERPRETER:  Our apologies.  Can you hear the interpretation

22     now?

23             JUDGE HALL:  Yes, thank you.

24             Mr. Petrovic, perhaps you could begin again.  Thank you.

25             MR. PETROVIC: [Interpretation] I will, Your Honour.

 1             First of all, I would like to thank the Trial Chamber for the

 2     time allotted to us for presenting the defence.  In particular, I would

 3     say that we have given the estimate that we believed was adequate

 4     considering the extent of testimony and the situation that existed in the

 5     first trial before ICTY, but we shall certainly act in accordance with

 6     your instructions.  And I would like to say that what particularly

 7     encourages us is that you made the estimate based on the average time.

 8     The average time, as I understood, gives us a flexibility that would

 9     allow us to shorten the time allotted and where it may seem to us that it

10     is relevant do so, then extend the time somewhat, but on the whole, on

11     the average, stick to the time allotted.

12             So I don't have much to add about this.  But just to thank you

13     and tell you that we'll do our best to stay within the allotted

14     parameters.

15             Thank you, Your Honours.

16             JUDGE HALL:  Thank you.

17             Mr. Stringer.

18             MR. STRINGER:  Thank you, Your Honour.

19             We appreciate the Court's concern about limiting the amount of

20     time that is going to be taken on the direct examination.  We do think

21     that it will contribute to the proceedings moving along expeditiously.

22     Particularly in light of the fact that, as you've indicated, most of the

23     witnesses who will be appearing here in this trial appeared and testified

24     already in the -- in the first trial.

25             We do want to indicate a slight bit of concern based upon our

 1     understanding of where the Chamber may be minded to go in terms of length

 2     of cross-examination.  We've gone back and looked at the statistics from

 3     the first trial here that -- during the Prosecution case, and what we

 4     find is that each of the accused took roughly 200 per cent of the time

 5     used on direct for their respective cross-examinations.  I pulled -- we

 6     pulled some of the numbers.  The Prosecution direct and re-direct

 7     examinations combined used almost 75 hours -- sorry, 78 hours.  We used

 8     77 hours, 45 minutes.  The combined Defence cross-examination against

 9     that 78 hours comes to 237 hours or more than four times what was used on

10     direct and re-direct, and so -- sorry, three times.  That's why I'm a

11     lawyer, not a doctor.

12             So there is some concern, I think, because the same issues apply.

13     The Defence felt it necessary to use such a large amount of time for

14     cross-examination because they were cross-examining testimony elicited

15     from the witnesses in the courtroom here during their direct examination.

16     But, of course, underlying all of that evidence was the 111 statement of

17     the witness, which usually consisted of hundreds of pages of transcript

18     either from the first trial or from another trial.  So there's a large

19     body of evidence that comes in, obviously, under Rule 111 that is open

20     for cross-examination, in addition to what's led in the courtroom,

21     recognising that the witnesses were cross-examined in the first trial.

22     But, again, as was the case, the Defence here also had the ability to

23     cross-examine these same Prosecution witnesses during the first trial.

24             So we're going to be asking the Chamber to consider the symmetry

25     there and the issues related to the Prosecution's need.  As you've

 1     indicated already, Mr. President, the need for a full cross-examination

 2     to put the Chamber in the best position to consider the evidence,

 3     evaluate the evidence.

 4             So that is our response.  We appreciate the Chamber's mindfulness

 5     on keeping the proceedings moving.  We'll do our best, but it is an issue

 6     that is of some concern to us given how things unfolded during the

 7     Prosecution case.

 8             JUDGE HALL:  You used the word "symmetry."  I'm reminded that, I

 9     think it was in the first trial in which I was involved in here, I had

10     occasion to point out to counsel on more than one occasion that the only

11     symmetrical Christmas trees are the artificial ones.

12             Yes, Mr. Jordash.

13             MR. JORDASH:  It was really just a point of information.  But the

14     one obvious distinguishing feature is that most of the Prosecution

15     witnesses came having testified in several trials, whereas our witnesses

16     have testified in only one trial.  So the volume of underlying material

17     was and is quite distinct.

18             JUDGE HALL:  Thank you.

19                           [Trial Chamber and Legal Officer confer]

20             JUDGE HALL:  Having considered the Defence Rule 70(M) filings and

21     having heard counsel today, the Trial Chamber allows the number of

22     witnesses proposed by each Defence team subject to any future decisions

23     on the admissibility of evidence.  The Trial Chamber further decides that

24     the Stanisic Defence will have 40 hours for the presentation of its

25     evidence and the Simatovic Defence 65 hours.

 1             I now move to discuss the commencement of the Defence case.

 2             The Defence case is scheduled to commence on Tuesday, the

 3     18th of June, with an opening statement by counsel for Mr. Stanisic.  The

 4     first witness will commence his testimony on Wednesday, the 19th of June,

 5     and the Trial Chamber will hold a hearing also on Friday of that week, if

 6     necessary.

 7             I would now invite the parties to indicate whether there are any

 8     matters that they would wish to raise in this regard.

 9             Counsel for Mr. Stanisic first.

10             MR. JORDASH: [Microphone not activated] No, thank you.  Only to

11     say thank you for accommodating our request for --

12             THE INTERPRETER:  Microphone, please.

13             JUDGE HALL:  Perhaps for the record it is necessary for you to

14     repeat, Mr. Jordash.  Your microphone was not on.

15             MR. JORDASH:  I beg your pardon.  I was just saying I don't have

16     any comments, other than to say thank you to the Chamber for

17     accommodating our request that the first witness be allowed to finish his

18     evidence in that first week.  Thank you.

19             JUDGE HALL:  Thank you.

20             Mr. Petrovic.

21             MR. PETROVIC: [Interpretation] Your Honour, nothing except to

22     inform the Chamber, as we did today with regard to your associates, that

23     we will not be giving an opening statement this time.

24             JUDGE HALL:  Thank you.

25             Mr. Stringer.

 1             MR. STRINGER:  I should have added to my last remarks.

 2     Your Honour mentioned the possibility of agreed witnesses, and we've

 3     communicated with the Defence that we remain open to discussing any

 4     witness that they might want to propose from the first trial for

 5     agreement here to obviate the need for the witness to appear again.  Just

 6     so that's on the record.

 7             With regard to the beginning of the Defence case, Mr. President,

 8     I believe that -- I would like to think that your remarks are without

 9     prejudice to the forthcoming ruling of the Chamber in regard to the first

10     witness that is proposed by the Stanisic Defence.  The ruling is still

11     pending.  The Defence are, I believe, filing a reply on Friday.  We're

12     kindly going to be requesting a courtesy copy of Friday's filing rather

13     than awaiting its distribution on Monday.  And the reason I raise that --

14     and I know it's a confidential witness but I think I can say this in open

15     session.  I think the Chamber is aware from the Prosecution perspective,

16     the evidence raises potentially some very serious questions that are

17     unique and require close consideration.  We would be grateful and ask, if

18     at all possible, the Chamber expedite its ruling on that first witness.

19     We understand it may not be until about a week before the witness is

20     scheduled to testify, but it may be that in the circumstances that's --

21     it's late and -- or it's later than is efficient.  It may be that the

22     Prosecution is looking to ask the Chamber to certify an appeal, depending

23     on the ruling, of course, so my remarks are obviously here without

24     prejudice to whatever the Chamber's ruling would be.  But it is possible

25     that the ruling could raise the possibility of a request for

 1     certification that would be accompanied by an urgent motion to stay the

 2     witness until all of these matters are sorted out.

 3             And, so, I just thought I would mention this to the Chamber now

 4     so that it's aware of the potential of what might be coming, obviously

 5     depending on the ruling, with regard to this first witness.

 6             JUDGE HALL:  So noted, Mr. Stringer.

 7             Are there any other issues that any party wish to raise before we

 8     adjourn these proceedings?

 9             Mr. Jordash?

10             MR. JORDASH:  No, thank you.

11             JUDGE HALL:  Mr. Petrovic?

12             MR. PETROVIC: [Interpretation] No, thank you.

13             JUDGE HALL:  Mr. Stringer?

14             MR. STRINGER:  No, thank you.

15             JUDGE HALL:  Well, the Chamber thanks counsel for their usual

16     co-operation, and this concludes today's Pre-Defence Conference.

17             Thank you.

18                           --- Whereupon the Pre-Defence Conference adjourned

19                           at 2.24 p.m.
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