
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

CASE NO.: ICTR-99-50-T
THE PROSECUTOR

CHAMBER II
OF THE TRIBUNAL


v.

CASIMIR BIZIMUNGU


JUSTIN MUGENZI


JÉRÔME-CLÉMENT BICAMUMPAKA


PROSPER MUGIRANEZA

 TUESDAY, 25 APRIL 2006
1225H

CONTINUED TRIAL

Before the Judges:


Khalida Rachid Khan, Presiding


Lee Gacuiga Muthoga

Emile Francis Short
For the Registry:


Mr. Issa Toure

Mr. John Tumati

Mr. Everard O’Donnell

Mr. Joseph Essombe-Edimo
For the Prosecution:


Mr. Paul Ng’arua


Mr. Ibukunolu Babajide


Mr. Justus Bwonwonga


Mr. Elvis Bazawule


Mr. Shyamlal Rajapaksa

For the Accused Casimir Bizimungu:


Ms. Michelyne C. St-Laurent


Ms. Alexandra Marcil

For the Accused Justin Mugenzi:


Mr. Benjamin Gumpert

Mr. Jonathan Kirk
For the Accused Jérôme-Clément Bicamumpaka:


Mr. Pierre Gaudreau


Mr. Michel Croteau

For the Accused Prosper Mugiraneza:


Mr. Tom Moran


Ms. Marie-Pierre Poulain

Court Reporters:


Ms. Ann Burum, Ms. Sherri Knox, Ms. Karen Holm, 


Ms. Kirstin McLean, Ms. Donna M. Lewis

I N D E X

WITNESS

For the Defence:

FIDÈLE NTIBESHYA MATABARO

Examination-in-chief by Mr. Gumpert……
11

Cross-examination by Ms. St.-Laurent….
34

Cross-examination by Mr. Gaudreau….
35

Cross-examination by Mr. Moran….
36

EXHIBIT

Exhibit No. 2D. 100…
12

P R O C E E D I N G S
MADAM PRESIDENT:

Good afternoon.  Court is in session now.  

May we have the appearances for the parties, Prosecution first. 

MR. NG'ARUA:

May it please the Court, the appearance for the Prosecutor is as before. 

MADAM PRESIDENT:

Thank you.  

And the Defence. 

MR. KIRK:

Representation is the same. 

MADAM PRESIDENT:

Thank you.  We are a little bit late.  In fact, we needed more time to work on the decision.  

The oral decision on qualification of Barrie Collins as an expert witness is as follows:  On 
14th March 2006, the Prosecution filed a motion for the exclusion of proposed expert reports of Barrie Collins.  In that motion the Prosecution sought an order from the Chamber that the proposed expert report of Barrie Collins be ruled inadmissible on the grounds that, one, Barrie Collins does not qualify as an expert whose opinion ought to be received by the Chamber; two, the expert report proffers evidence which is irrelevant to the matters to be determined by the Trial Chamber; and, three, the field of expertise of Barrie Collins has not been disclosed. 

On 17th March 2006, the Prosecution filed a motion to strike out the testimony of Barrie Collins as incomplete or, alternatively, to order the supply of further and better particulars.  In that motion the Prosecution complained that the curriculum vitae of Barrie Collins was insufficient to inform it as to his field of expertise.  

On 20th March 2006, the Defence for Justin Mugenzi replied to the Prosecution's motion of 
17th March 2006, providing further and better particulars. 

On 21st March 2006, the Prosecution filed a response to further and better particulars filed by Barrie Collins dated 20th March.  In that response the Prosecutor complained that a number of questions raised in the Prosecutor's motion of 20 ‑‑ 14th March had been left unanswered. 

On 24th April 2006, Mr. Barrie Collins appeared before this Chamber for the purposes of testifying in voir dire proceedings in order that the Chamber could make a determination as to his expertise.  During those proceedings, Mr. Gumpert led Mr. Collins in chief on his qualifications and expertise, following which the Prosecution cross‑examined him.  Following a brief re‑examination of the witness by Mr. Gumpert, the parties made oral submissions on the question for determination by the Chamber, whether Mr. Collins qualifies as an expert in the area of expertise for which he's offered.  

Mr. Gumpert relied upon a decision of Trial Chamber I dated 4 September 2002 in the case of Bagosora, et al.  In that decision the Chamber had relied upon an oral decision of the Trial Chamber in the case of Nahimana, et al, dated 20th May 2002, in which the Chamber said that, before being permitted to submit opinion testimony, the Chamber must find that an expert is competent in his or her proposed field or fields of expertise.  The expert must possess some specialised knowledge acquired through education, experience, or training in the field that may assist the factfinders to understand the evidence or to assess a fact at issue.  

The Bagosora Chamber went on to say that, according to submissions of the evidence, there is no requirement that the opinion of the expert be essentially ‑‑ essential or strictly necessary or that areas of our knowledge lie beyond the understanding of the trier's effect as a predicate for admissibility.  All that is required is that your expert opinion be helpful to assist the Chamber in understanding the evidence or to assess facts at issue in this case.  

With respect to Mr. Collins's qualification as an expert, Mr. Gumpert submitted that there could be no doubt that he had specialised knowledge in the particular field of Rwandan history and politics at the time relevant to this trial.  He argued that this was clear from the regularity with which he had published and spoken at the respectable academic seminars, organised by respectable universities, and is teaching at one of the preeminent universities of the world.  

With respect to how the specialised knowledge to be offered by the ‑‑ by Collins would be of assistance to this Chamber, Mr. Gumpert submitted that ‑‑ that his expert testimony would be relevant to three matters for consideration by this Chamber:  Firstly, with respect to count nine of the indictment, the witness's testimony would be relevant with respect to the question of whether or not the conflict in Rwanda in 1994 was of a non‑international nature.  

Secondly, with respect to the count of conspiracy in the indictment and the allegation that the Accused was involved in the planning of a genocide in the lead‑up to the events in Rwanda of 1994, the witness's testimony would be relevant to the question of whether or not the Accused in this case had control over the events taking place in Rwanda in the lead‑up to 1994. 

Thirdly, the witness would respond to the testimony of Professor Mbonyinkebe, whose report includes an analysis on Mr. Collins's work.  

The Prosecution responded that Mr. Collins does not meet the qualifications of an expert witness on the basis of either his academic qualifications or his experience.  It relied upon the previous decision of this Chamber of 24th March 2005 regarding Mr. Rubaduka, whose status as an expert witness in this case was rejected.  Having heard the testimony of Mr. Collins and submissions of the parties on the question of qualification, the Chamber retired to deliberate and decided on the ‑‑ on the said (unintelligible) issue.  

The Rules of Procedure and Evidence of the Tribunal are silent on the role and utility of an expert witness.  However, it is widely accepted that the role of an expert is to provide opinions and inferences to assist the finder ‑‑ the finders of fact in understanding a fact at issue.  

Before being permitted to submit opinion testimony, the Chamber must find that the expert is competent in his proposed field or fields of expertise.  The expert must possess some specialised knowledge acquired through education, experience, or training in the field that may assist the factfinders to understand the evidence or to assess a fact at issue.  

The Chamber has carefully examined the material put forward as evidencing Mr. Collins's expertise, which consists of a number of publications, seminar papers, and book reviews and a brief teaching experience at SOAS as a part‑time lecturer and tutor, during which time he taught a course in international politics of Africa.  

Mr. Collins has also researched on the politics of Rwanda, although he does not show evidence of having undertaken field research on the subject in Rwanda.  He did not, as a part of his research, visit Rwanda, and his contact with the Rwandans is limited to his interaction with Rwandans living in Europe and America.  

The Chamber is not satisfied on the basis of curriculum vitae of Mr. Collins and his testimony before this Chamber that Mr. Collins qualifies as an expert witness under the test established by the jurisprudence.  Whilst the Chamber considers the evidence before it discloses that Mr. Collins is taking steps towards attaining a certain level of expertise in the area for which he's offered, the Chamber is of the view that he has not yet attained that status. 

In that respect, the Chamber notes ‑‑ notes the fact that Mr. Collins's first professional qualifications and endeavours were in the field of optometry, a profession in relation to which Mr. Collins still devotes the majority of his working week.  Although Mr. Collins's interests and intellectual pursuits in the field of African politics and international relations are apparent to the Chamber, his competing professional endeavours in the field of optometry limit the extent to which he can devote his time to the field in relation to which he is offered as an expert to this Chamber. 

Furthermore, Mr. Collins's educational history discloses that he was admitted to the rank of master of arts in international relations in late 1998 and is still in the process of acquiring Ph.D. in the field in which he's offered as an expert.  

With respect to Mr. Collins's publications, the Chamber is of the view that the evidence discloses insufficient publications in international acclaimed journals, as well as insufficient critical review by his peers.  The Chamber notes in this respect that Mr. Collins's publication, Obedience in Rwanda:  A Critical Question, enjoyed limited circulation and peer review.  

As a final matter, whilst Chamber accepts the arguments of the Defence in relation to the basis upon which Mr. Collins's expertise was offered, namely, that there would be a nexus between the subject matter upon which Mr. Collins was to testify and specific allegations in the indictment, the Chamber is of the view that the question of relevancy of expert evidence is to be determined only if the witness is established to be an expert in the field for which he or she is offered.  

Since the Chamber has determined that the ‑‑ that Mr. Collins has not attained the status necessary for him to qualify as an expert, the arguments concerning the relevancy of his testimony do not fall for consideration.  Accordingly, the Chamber finds that Mr. Collins is not qualified to testify as an expert witness before this Chamber.  

Finally, and for the sake of completeness, the Chamber notes that this oral decision, in addition to disposing with the issue of Mr. Collins's qualification as an expert witness, disposes with (sic) issues raised in the findings outlined in the introduction to this decision, namely, Prosecution motions of 
14th and 17th March 2006, the Defence response of 20th March 2006, and Prosecutor's reply of 
21st March 2006.  

Thank you.  

MR. NG'ARUA:

As the Court pleases.  Thank you.  

MADAM PRESIDENT:

Now, what is the status of the witnesses?  

MR. KIRK:

The ‑‑ 

MADAM PRESIDENT:

Do we have another witness? 

MR. KIRK:

The effect of your decision is we have one more witness, and ‑‑ but we both anticipate that that witness will have completed his evidence by about lunchtime tomorrow.  

And so the issue of Agnés Ntamabyaliro I need to raise again, and I fear that I am ‑‑ 

MADAM PRESIDENT:

As to the issue of Madam Agnés Ntamabyaliro, we have been informed that the WVSS is trying hard to get her here as soon as possible.  

MR. KIRK:

We have a submission in relation to that to make at this stage.  I'm going to review very briefly the position, I hope, helpfully but shortly.  We were told at the beginning of this session by the Trial Chamber, and I know that it was on good information, that the Trial Chamber was confident that she would be brought.  And we acted upon that.  She was to be our second witness.  And we were confident, because you were confident, that she would be brought and time‑tabled appropriately.  And we've had these discussions before.  

We didn't find out the information upon which that confidence was based.  It was not disclosed to us because it was unofficial conversations and communication with the Rwandan government behind the scenes.  But we didn't press the issue at that stage because we were told that you were confident that she would be brought.  That proved to be wrong, for whatever reason.  

We were grateful for the order that you made in strong terms after submissions were made by all of the parties.  That order, we had assumed, had been breached on Sunday evening at midnight.  Yesterday we were told ‑‑ we were rather disheartened by this, that, in fact, that wasn't such a strict order; indeed, it was just an aspiration that she should be brought.  We are disappointed that she has not been brought.  

We have waited patiently.  We continue to wait patiently.  We were told on Saturday by the acting registrar that she would be brought at the beginning of this week.  We were told that somebody from the WVSS would be travelling to Rwanda, to Kigali, yesterday to prepare her for travel and that she would be brought today and, therefore, the Mugenzi team could speak to her and prepare her for her evidence.  

I have made my own enquiries of the WVSS, and so has, I know, people who are working for Chambers.  We are told, in fact, that nobody from WVSS has been allowed to see her and that nobody has travelled to Rwanda yesterday.  

Further enquiries have been made, and the position is that none of us, none of us, in this room know whether or not she is going to be brought and when she is going to be brought.  Our submission is that dealings behind the scenes, conversations ‑‑ 

MADAM PRESIDENT:

Mr. Kirk, that much we know, that she will be brought, definitely, but when, we don't know.  Yes. 

MR. KIRK:

The position of when is of ‑‑ of utmost ‑‑ of utmost importance to us because, as we are all aware, the trial ‑‑ the session is coming to an end in a week ‑‑ a week on Friday's time.  It's anticipated by everybody that she will be required for about two weeks.  I anticipate that I will need two days with her ‑‑ she is my witness ‑‑ before she gives her evidence.  I anticipate that she will give evidence for two days, and she will be cross‑examined, then, for a longer period, in the same way that Justin Mugenzi was.  It is our estimation that she will be a shorter time period than Justin Mugenzi, but she covers, broadly, the same issues.  

What we say is that we've reached a point now where dealings behind closed doors cannot continue.  We need to know the position in relation to this witness.  Open justice requires us to know the position.  The only way that we can find out what the position is is for the Rwandan government to come and explain what the difficulties have been.  They have been obstinate.  They have been difficult, and they have, at every stage, tried to obstruct this witness coming to Arusha.  

We say that a two‑stage approach should be adopted now and that you should ask ‑‑ there is a representative of the Rwandan government in this building.  That representative, who is well aware of the issues involving Agnés Ntamabyaliro ‑‑ numerous reports have been provided, and numerous interviews have been given by the justice minister and foreign ministers of ‑‑ of Rwanda in relation to this issue.  

We ask that she be, first, asked to attend at 2:30 to explain the Rwandan government's position.  And if she is not prepared to attend, the representative of the Rwandan government, that is, that you make an order under Rule 54 that she be ordered to attend.  There will be a subpoena for her attendance because it is, to use the words of Rule 54, "necessary for the conduct of our trial."  

If we do not know the position tomorrow at lunchtime, what the Rwandan government are now saying, the effect is that we will have to stop.  This Trial Chamber will have to adjourn until the Rwandan government has made up its mind.  

And the suspicion of those who defend here and the ‑‑ even if this is not the case, it does rather look as though the Rwandan government is bullying us.  We are an international tribunal.  We have duties of open justice and fairness to all.  And it ‑‑ it is starting to look as though the Rwandan government is bullying us and that we are being too timid in our approach.  

So those are my submissions, a two‑pronged approach at this stage:  Firstly, that we ask the representative to attend at 2:30 today to explain the Rwandan government's position, and, secondly, if they are not prepared to do that, that we issue a subpoena for them to come and attend later today so they can explain what the problem is.  Because, frankly, Agnés Ntamabyaliro is in prison in Kigali.  I saw her there last November.  Many witnesses are brought from Kigali to Arusha, and there is absolutely no reason why she should not be here.  

MS. ST‑LAURENT:

May we also request the witness and victims protection section to send a representative here for 2:30?  

MADAM PRESIDENT:

Mr. Gaudreau, you also want to add something?  

MR. GAUDREAU:

Yes, Madam President.  Sooner or later we might have a similar problem.  And, to that effect, we will wish that the matter be resolved.  We, therefore, support this request that the representative of the Rwandan government be present here at 2:30. 

MS. ST‑LAURENT:

Another point, Mr. President (sic), a letter we received from the minister of justice of the Rwandan government, that is, the Mugenzi team ‑‑ a letter was addressed to the registrar of this Tribunal.  We could request the registrar or his deputy or representative to also be present here at 2:30 this afternoon.  We will, therefore, have all the representatives, and then we will be able to know what the situation is.  

MADAM PRESIDENT:

Mr. Moran. 

MR. MORAN:

Your Honour, this woman is an important witness for everyone to get to the truth.  We're rely ‑‑ we rely on Mr. Gumpert's designation of her as a witness.  We have a lot of things we want to talk to her about.  It's time for the Rwandan government to get its act together and either bring her here or not bring her here.  They've said they're going to bring her here.  What's the delay?  We're ‑‑ we're rapidly coming to the end of this session.  In a few days it'll be completely impossible to hear her this session. 

MADAM PRESIDENT:

It may be due to some procedural matters. 

MR. MORAN:

Well, Your Honour, your order was pretty clear.  Where I come from, when there's a court order and you know about it, you either obey it, you appeal it, or you suffer the consequences for not obeying it.  You ordered them to be here Sunday night.  She's not here.  

MR. KIRK:

Can I add a just a note in relation to any suggestion of procedural difficulties in Rwanda?  And we have searched very carefully through the databases of Hirondelle and other news agencies.  The only court appearance reported in relation to her case ‑‑ and this is in accord with her instructions ‑‑ was in 1999 after she had been kidnapped and taken to Rwanda.  That is the only court appearance.  There has been no suggestion that she is involved in any court appearances over there, and it rather looks, if we were to agree, that procedurally ‑‑ there may be procedural reasons that she can't be brought ‑‑ it rather looks as though we are making excuses for the Rwandan government, and my submission is that the time for making excuses for them has finished.  

MADAM PRESIDENT:

Thank you.

And, Mr. Prosecutor, what do you have to say? 

MR. NG'ARUA:

Nothing useful to add.

MADAM PRESIDENT:

We'll reserve our ruling.  

Is it an appopriate time to go for lunch? 

MR. KIRK:

Yes, I would have thought so.  

MADAM PRESIDENT:

Okay.  So then we resume at 2:30.  

Maybe with a new witness?  

MR. KIRK:

I'm sorry, I didn't hear. 

MADAM PRESIDENT:

Maybe with a new witness? 

MR. KIRK:

Yes.  

MADAM PRESIDENT:

Thank you.  Now, who's your ‑‑ your next witness?  Is it a protected or unprotected?  

MR. KIRK:

An unprotected witness, Fidele Matabaro.  And I don't envisage there will be any difficulty.  Mr. Gumpert will be leading the witness.  

MADAM PRESIDENT:

Okay.  Thank you.  

(Court recessed at 1258H)

(Pages 1 to 9 by Ann Burum)
(Court resumed at 1455H) 

MADAM PRESIDENT:

Session resumes. 

Yes, Mr. Gumpert, please.  Sorry, is ‑‑ what's the name of this witness?  

MR. GUMPERT: 

This witness is called Fidele Ntibeshya Matabaro, I believe.  My first question to him will be to ask him to confirm or to correct, if it is necessary, the sheet which I think Your Honours have. 

MADAM PRESIDENT:

Okay.  He's definitely an unprotected witness? 

MR. GUMPERT: 

Definitely an unprotected witness, that's quite right.  

JUDGE MUTHOGA: 

And what is ‑‑ he is your witness number what?  

MR. GUMPERT: 

Oh, gracious.  I'm sorry.  That's a very fair question but one I don't have the immediate answer to.  

MADAM PRESIDENT:

Yes. 

MR. TUMATI:

2D. 17 (sic).

MADAM PRESIDENT:

No, no.  This witness is DW what?  

MR. TUMATI: 

DW17.  

MADAM PRESIDENT:

17?  

JUDGE MUTHOGA: 

17 or 16?  

MR. GUMPERT: 

I suppose that ‑‑ 

JUDGE MUTHOGA:

I have 16, but you should know better than me.  

MR. GUMPERT:

I suppose the numbering may depend upon whether Mr. Collins, who testified on the voir dire but not on the issue, is given a witness number or not.  I would guess Mr. Tumati has given him a witness number.  

MADAM PRESIDENT:

So including Mr. Barrie Collins, this should be?  

MR. TUMATI: 

17. 

MADAM PRESIDENT:

17.  Thank you. 

Good afternoon, Mr. Witness.  Can you hear me?  

THE WITNESS:

Yes, I can hear you. 

MADAM PRESIDENT:

What's your full name, please?  

THE WITNESS:

You're asking for my identity?  

MADAM PRESIDENT:

Are you ‑‑ we understand you are on the stand as an unprotected witness; is that right?  

THE WITNESS:

Yes, that is true. 

MADAM PRESIDENT:

So before we proceed with your testimony, you will be sworn in to speak the truth. 

Mr. Tumati, please swear in the witness. 

(Declaration made by Fidèle Ntibeshya Matabaro in French) 

MADAM PRESIDENT:

Now you can proceed. 

MR. GUMPERT: 

Thank you. 

FIDÈLE NTIBESHYA MATABARO, 
first having been duly sworn,
testified as follows:

EXAMINATION‑IN‑CHIEF
BY MR. GUMPERT:

Q.
Would you please tell us your full name.  

MR. GUMPERT: 

I think it may be that there was a technical difficulty with the headset which the witness had, so I'm going to repeat that question.  

MADAM PRESIDENT:

Please.  

BY MR. GUMPERT:

Q.
Would you please tell us your full name.  

A.
My name is Fidele Ntibeshya Matabaro. 

Q.
Can you explain to us, please, why it is that you bear the names both Ntibeshya and Matabaro? 

A.
I bear those two names because Ntibeshya is my surname and Matabaro is my father's name.  I am in South Africa, and in that area, people tend to bear their father's names as well, given that it is the same system that is applied in South Africa, and that is why my name also tags along with it my father's name. 

Q.
Thank you.  Do you have in front of you a document entitled "witness identification sheet"?  

A.
Yes, I do. 

Q.
I know that you speak English well.  Can you look at that sheet and confirm that it is correct, or if any corrections need to be made, state what they are?  

A.
Everything is correct.  

Q.
Thank you.  Would you sign that, please, as being a correct record?  Perhaps before you do, could you look at the spelling of the word next to the legend "first name"?  We see there a word, J‑H‑O‑N.  Is that a misspelling?  

A.
Yes, that needs to be corrected.  

Q.
Would the correct spelling be J‑O‑H‑N? 

A.
Yes. 

Q.
Perhaps you could be provided with a pen so that you can both make that correction and then sign the document, which will then become an exhibit in the case.  

MR. GUMPERT: 

Mr. Tumati, can you help me again?  I'm afraid I do not know which exhibit ‑‑ no, I do not need to see it.  I simply need to know which exhibit number we should stick on it.  

MR. TUMATI: 

This should be 2D. 100. 

MR. GUMPERT: 

Thank you. 

MADAM PRESIDENT:

So admitted. 

MR. GUMPERT: 

I'm grateful.

(Exhibit No. 2D. 100 admitted) 

BY MR. GUMPERT:

Q.
Mr. Ntibeshya, where did you go to school? 

A.
I attended primary school in my commune and ‑‑ 

THE ENGLISH INTERPRETER:

Madam President, the witness spoke too fast, and we didn't get the name of his commune.  If he could kindly repeat for the interpreters. 

MADAM PRESIDENT:

Mr. Witness, can you repeat it, your name, please?  

MR. GUMPERT: 

No.  I think the name of the commune ‑‑ 

MADAM PRESIDENT:

The name of the commune.

MR. GUMPERT:

‑‑ in which he went to primary school. 

MADAM PRESIDENT:

Name of the commune. 

THE WITNESS:

I attended Mata primary school in Rwamiko commune. 

BY MR. GUMPERT:

Q.
Could you spell out the name of the commune, please?

A.
R‑W‑A‑M‑I‑K‑O, Rwamiko commune.  
Q.
Thank you.  What age were you when you left primary school? 

A.
I was 13 years old. 

Q.
Did you continue your education in secondary school? 

A.
Yes, sir. 

Q.
Where?  

A.
I went to secondary school in Cyangugu.  

Q.
And at what age did you leave secondary school? 

A.
Well, the common core is the first part of secondary education, so I left by 16.  I was 16. 

Q.
Did you continue your education after that? 

A.
Yes.  I went on to what is referred to as la section. 

Q.
Where was that? 

A.
At the Rinyombyi school. 

THE ENGLISH INTERPRETER:

If the witness could spell the name, it would be of great assistance to the interpreters, please. 

BY MR. GUMPERT:

Q.
Could you spell Rinyombyi for us, please, Mr. Ntibeshya? 

A.
R‑I‑N‑Y‑O‑M‑B‑Y‑I. 

Q.
Thank you.  At what age did you leave that institution? 

A.
I was 18. 

Q.
Did you continue your education after that? 

A.
No.  I stopped there. 

Q.
Do you know of a man called Justin Mugenzi? 

A.
At the time I did not know him. 

Q.
Did you come to know him after you finished your education at some time? 

A.
Yes, I knew him subsequently. 

Q.
When was that? 

A.
In 1991.  

Q.
At that time in 1991 ‑‑ I hope I can lead you to this extent ‑‑ is it right to say that opposition political parties became legalised in Rwanda for the first time for many years? 

A.
Yes, that is true. 

Q.
Did you yourself become a member, either at that time or later, of any particular political party? 

A.
Yes, sir. 

Q.
Which one? 

A.
The Mouvement démocratique républicain.  

Q.
Are you aware of an organisation called in French les Forces démocratiques pour le changement? 

A.
Yes, I do know it. 

Q.
Can you briefly explain to us what that organisation was and who it consisted of? 

A.
It was a federation, so to speak, of opposition parties, including the MDR, the PSD, the PL, and the PDC. 

Q.
Who was the leader of the PL party? 

A.
Mr. Justin Mugenzi. 

Q.
What part did you play in the FDC, the Forces démocratiques pour le changement? 

A.
All I did was attend the meetings and rallies. 

Q.
Can you tell us in what years it was that you were attending meetings and rallies of the FDC? 

A.
I attended those rallies in 1991, '92, and '93.  

MADAM PRESIDENT:

Mr. Witness, what's the name of your political party?  I didn't get it properly. 

THE WITNESS:

Mouvement démocratique républicain, abbreviated MDR. 

MADAM PRESIDENT:

Thank you.  

BY MR. GUMPERT:

Q.
Who were the outstanding leaders of the FDC?  

A.
There was Twagiramungu, Faustin, who was a leading opposition figure to the Habyarimana government.  Mugenzi, Justin, was also one of the key leaders of the FDC. 

Q.
Aside from his being a leader of that movement, and as you have told us, of the Liberal Party, what was Justin Mugenzi known for at this time when he was playing a role in the FDC? 

A.
Mugenzi was a great orator within the coalition. 

Q.
Can you tell us briefly what would be the contents of the speeches which he made which cause you to describe him as a great orator? 

A.
Quite often he spoke of the protection of Tutsis within the country.  He also often held the opinion that the war prevailing in Rwanda at that time could only be stopped through negotiations.  

Q.
Again, I'm going to lead you, I think, without ‑‑ I'm going to lead you, I think, without it being objected to.  The war was between the RPF forces and the government forces, wasn't it?  

A.
Yes, that is true. 

Q.
Did any negotiations, such as those you say Mr. Mugenzi spoke of, actually take place?  

A.
Yes.  The coalition was involved and Mugenzi himself as well, particularly.  So there were some discussions between the coalition and the RPF, and also the Arusha negotiations had been initiated.  

MADAM PRESIDENT:

Before you put the next question to the witness, Mr. Gumpert, let me ask the witness, what was his ethnicity in 1994?  

THE WITNESS:

In 1994?  

MADAM PRESIDENT:

Yes.  

THE WITNESS:

I was born a Hutu.  

MADAM PRESIDENT:

Yes, go on, Mr. Gumpert.  

BY MR. GUMPERT:

Q.
Where were you living in 1991?  

A.
In 1991 I was in Gikongoro. 

Q.
In the next year, 1992, were you appointed to a particular government post? 

A.
Yes.  In 1992, I was appointed head of the statistics service at the Kibuye préfecture. 

Q.
And did you move to live in Kibuye as a result?  

A.
Yes.  I relocated to Kibuye, yes. 

MADAM PRESIDENT:

What is statistics service?  Can you elaborate a little bit?  

THE WITNESS:

The statistics service was part of the ministry of planning, and it is the duty of that service to provide all statistical information that goes into planning various projects for the country. 

MADAM PRESIDENT:

So you were a government employee; is that correct?  

THE WITNESS:

Yes.  

BY MR. GUMPERT:

Q.
What knowledge did you come to have of the PL party's operations in Kibuye? 

A.
When I was appointed head of service in Kibuye, I became more familiar with the PL, given that most members of the PL were found in that préfecture.  

Q.
What was the ethnicity of the majority of PL members in the préfecture of Kibuye?  

A.
They were mostly Tutsi. 

Q.
Were there particular communes where the PL was strong? 

A.
Yes.  The communes where the majority inhabitants were Tutsi were those in which the PL was most established, namely, Mabanza, Gitesi, Gishyita, and even Rwamatamu. 

MR. GUMPERT: 

For ease of spelling, those are 6 ‑‑ sorry, 5 through to 8 on the list of proper nouns.  

THE WITNESS:

That is true.  

BY MR. GUMPERT:

Q.
Thank you.  What about the civil servants in Kibuye town, did you remark a particular political affiliation predominant amongst them? 

A.
Most civil servants were also members of the PL. 

Q.
You have told us that you were a member of the MDR.  How closely did you follow events inside the Parti libéral, the PL?  

A.
I have already testified that the PL was also part of the coalition to which my party also belonged.  So for all practical reasons, there was collaboration between members of those parties.  And also, I lived among members of the PL, and I was in a position to follow what was obtaining within that party. 

Q.
Were you able to follow public pronouncements made by Justin Mugenzi? 

A.
Yes. 

Q.
What sort of occasions would he be speaking at when he made these pronouncements? 

A.
Whenever the coalition organised public meetings or when his own party organised rallies and meetings, he would speak.  But he also would speak at various conferences and debates, or even at interviews with journalists.  He would always make speeches.  

Q.
You've mentioned the commune of Gishyita, which is number 7 on the list.  Do you recall a particular occasion in connection with that commune when Mugenzi spoke? 

A.
Yes.  I do recall two rallies or meetings organised by the PL in Gishyita commune towards the end of the month of May or early June in 1993.  

THE ENGLISH INTERPRETER:

Madam President, from the interpreters, if counsel would kindly provide us with a copy of the list of names, that would be very useful.  Thank you.  

MADAM PRESIDENT:

Do you have some extra copies for the reporters too?  

MR. GUMPERT: 

I think the reporters have them.  I did check them.  I was remiss in not checking with the interpreters.  I apologise.  I'll just wait, if I may, until they arrive in the French and English booths.  I apologise, as I say, for not doing it earlier. 

Do the interpreters have that now?  

THE ENGLISH INTERPRETER:

Yes, we do.  Thank you.  

BY MR. GUMPERT:

Q.
You were telling us, Mr. Ntibeshya, about meetings in May or June of 1993.  Did Mr. Mugenzi speak at either of those meetings, to your recollection?  

A.
Yes, he did speak at those meetings. 

Q.
Do you recall what he said? 

A.
Yes, do I recall.  

Q.
Would you tell us, please? 

A.
At that rally, or meeting, once again, Mugenzi reiterated that the ongoing negotiations between the government of Rwanda and the RPF in Arusha must conclude in an agreement, a peace agreement.  He called on the population to be ready so that upon the signing of the agreement, those in exile should return home and that the population should be ready to receive them.  He also said that people should not be surprised if a member of the RPF were to become bourgmestre or to hold any other official position.  That, in broad strokes, was the message that he delivered to the population at that rally.  

Q.
You mentioned the RPF a little earlier in your testimony in the context of the war.  What support did the RPF have in your area of Kibuye by 1993?  

A.
The RPF did enjoy the support of some members of the PL party.  

Q.
Were there other political parties amongst whom members ‑‑ amongst whose members there was a number of RPF supporters?  

A.
I am not aware of any other such party.  

MADAM PRESIDENT:

Then how would you know that some members of the PL supported the RPF?  

THE WITNESS:

I became aware of that because I knew some of them who coordinated or even handled RPF propaganda within the préfecture to the extent that the PL party had become a launching pad, somewhat, for the recruitment of RPF supporters.  

BY MR. GUMPERT:

Q.
Can you give us examples of such members of the PL by name?  

A.
Yes.  For example, there was Bigilimana, Jean.  There was Thomas, who was the accountant of the préfecture.  There was Kalisa, who was in charge of Electrogaz.  Emmanuel, who worked with the Borne Fondein project.  There was Oscar; Oscar was treasurer in the Kibuye agriculture project.  

Jean Bosco Habyarimana -- his nickname was Bongobongo -- he was a trader.  There was Charles Kayibanda.  There was also the chief of the labourers, who were members of ‑‑ supporters of RPF and who were members of the PL.  

Q.
Can you recall the name of that last person, the chief of the labourers, I think it was translated as?  Chef du travail, I expect, is the French.  

A.
He was called Straton. 

MADAM PRESIDENT:

How did you get to know that these people were the supporters of RPF?  

THE WITNESS:

I did say that all these people lived with me in Kibuye.  We all lived in Kibuye, and they conducted campaign on behalf of RPF.  For example, the last person who was the chief of the labour office, his office was just next to my office.  And I've ‑‑ I heard him on a number of occasions making phone calls to the RPF headquarters.  So I got to know because I was with them most of the time.  

BY MR. GUMPERT:

Q.
Do you recall seeing these men that you have named together on any occasions? 

A.
Not necessarily all of them together on the same day, but members of ‑‑ I saw members of that group together on several occasions.  

Q.
Was there a particular time or times when you were aware of the telephone calls which you have spoken about being made?  

A.
Yes, I was saying that he used to make phone calls, and this normally occurred during weekends.  

Q.
Would you be in your office at the weekends?  

A.
Yes.  The statistical department that I said was there to give the statistical imput into planning in the country, so on Saturdays I had to go to the office for ‑‑ for my tools and go to the market and collect data on prices.  And that is when I used to see them, and even sometimes on Sundays.  On Saturdays sometimes I will go back ‑‑ I will return very late to the office to leave my working tools, and that is when I will see them. 

MADAM PRESIDENT:

Did they make the phone calls openly or were they secret phone calls to the RPF?  

THE WITNESS:

I see that it was done secretly because they did that during the weekends when there weren't so many people around. 

MADAM PRESIDENT:

So how did you get to learn about those secret phone calls?  

THE WITNESS:

I did say that my office was next to the office in which they made such phone calls.  And it is very possible that even here when you are in one office, you can hear what is being said on the phone ‑‑ in a phone conversation in the next office.  

MADAM PRESIDENT:

Did they know that you knew about the secret phone calls to the RPF?  

THE WITNESS:

None of them ever said anything to me.  If they realised that I overheard them, they never said anything to that effect.  I don't know.  

MADAM PRESIDENT:

Go on.  

BY MR. GUMPERT:

Q.
I want to move forward to the month of September of 1993.  Do you recall a Liberal Party meeting taking place in your préfecture in that month?  

A.
Yes, I recall that. 

Q.
Were you yourself present at that meeting? 

A.
No.  

Q.
Did you come to learn what had taken place at that meeting?  

A.
Yes, I got some information.  

Q.
Can you tell us how you got that information about what took place at that meeting?  

A.
What happened during that meeting was ‑‑ everybody got to know what happened during that meeting. 

Q.
Why was that?  Why was it so widely known?  

A.
That meeting was chaired by the chairman of the PL, Justin Mugenzi, and Agnes Ntamabyaliro ‑‑ 

THE ENGLISH INTERPRETER:

Sorry, we didn't hear the last part of the witness's answer. 

BY MR. GUMPERT:

Q.
Could you repeat yourself, please.  I think there was a difficulty in the interpreters hearing what you said.  

A.
I was saying that everybody got to know what happened during that meeting because there was an incident. 

Q.
Can you tell us, please, what incident it was that you and everybody else came to hear about? 

A.
During that meeting one of the delegates requested the chairman -- or asked the chairman if it was true that PL members could make financial contributions to RPF causes.  And the chairman asked him where he got that information from, and the delegate pointed out Bigilimana, who was the PL chairman at the préfecture level.  The chairman then took the decision to dissolve the préfecture committee.  So the ‑‑ that was the incident involving the dissolution of the préfecture committee. 

Q.
Can you spell out for us why it was that you understood that the chairman ‑‑ that's the national chairman, isn't it, Mr. Mugenzi ‑‑ took the step that he did of suspending the préfectoral committee?  

A.
In my opinion, it is because the préfecture chairman had been pointed out as the one who gave information to the members to the effect that they could make financial contributions to the RPF.  So in my opinion, he, as national chairman, could take such a decision because one party could not work under another party. 

Q.
I want to move forward in time again, now to April of 1994.  When did you hear of the shooting down of the plane in which President Habyarimana was travelling and of his consequent death? 

A.
I heard this on the 6th of April 1994. 

Q.
And where were you?  

A.
It was in the evening, and I was in a friend's house. 
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BY MR. GUMPERT:

Q.
From that time on, and during the days that followed, what was your personal experience of your conditions in your home town of Kibuye?  How did that news, and what followed it, affect you personally?  

A.
Well, personally I was shocked.  And then, at the level of the community in which I lived, everybody was afraid.  There was chaos.  Everybody was afraid.  

Q.
Were people killed?  

A.
At that time there were no killings yet.  Probably that took place later on.  

Q.
Can you tell us when killings did begin?  

A.
I'm not able to give you a specific date, but my recollection is that it was two to three weeks after the plane was shot down.  

Q.
Did you yourself know any persons who were killed at this time?  

A.
Well, I paid attention to only those people I knew who were close to me; for example, my driver.  I got to know later on that he had been killed.  

Q.
What was the effect of the events on the 6th of April, and the events that followed that date, on the administration at the préfectoral level?  

A.
The administration at the préfecture level was paralysed.  We could not go to work as usual. 

Q.
Was there any effective authority at préfectoral level, so far as you could detect?  

A.
I'm not too sure if I'm able to assert that there was any authority in place, because from that day on we were not able to establish contact with everybody.  

JUDGE SHORT: 

Witness, you said earlier on that killings started about two weeks after the 6th of April.  Can you tell us the locations at which these killings took place?  

THE WITNESS: 

I said that the killings started two to three weeks subsequent to the shooting down of the plane, but I'm not able to say all the locations in which the killings took place.  

JUDGE SHORT: 

You don't know any of the locations in which the killings took place?  

THE WITNESS: 

Well, I know, for example, the Gatwaro stadium; there were killings there. 

JUDGE SHORT: 

And who committed these killings, and who were the victims?  

THE WITNESS: 

Based on information I received after the killings, it was Tutsis who were killed, and some Hutus as well.  And then some Hutu groups.
JUDGE SHORT: 

And, based on the information you received, why were these persons killed?  

THE WITNESS: 

Not only were there problems among the people, but I would say that some people were killed because they were settling scores.  And other people were killed by bandits who wanted to take over the properties of the victims. 

JUDGE SHORT: 

And, apart from Gatwaro, did you get to know of killings in any other location?  

THE WITNESS: 

Well, information that I got after the killings, I got to know other locations as well.  

JUDGE SHORT: 

Such as?  

THE WITNESS: 

It was being said ‑‑ Bisesero was being mentioned, and also the Kibuye parish.  

JUDGE SHORT: 

And the victims and perpetrators were the same as in Gatwaro, in those locations?  

THE WITNESS: 

It should be the same, yes.  

JUDGE SHORT: 

It should be, or it was?  

THE WITNESS: 

Well, I did say that this is information that got to me, that's why I don't want to be assertive.  

JUDGE SHORT: 

Okay.  

MADAM PRESIDENT: 

And do you recall, when was your driver killed?  

THE WITNESS: 

There as well, it's information that's reached me.  I don't know on which date.  I don't even know if it is true.  It's information that got to me, and I needed to determine whether it was true or not.  

MADAM PRESIDENT: 

Go on.  

BY MR. GUMPERT:

Q.
What impression did you form of the government at national level, after the shooting down ‑‑ or, the news of the shooting down of the president's plane?  

A.
Following the shooting down of the presidential plane, the whole country was in chaos, and the government did not have the authority to ensure order. 

Q.
So far as you could gather, what tools were available to the government to impose its will on the people it was governing? 

MR. BWONWONGA: 

Objection on that question.  I do not think that this particular witness is competent to answer that question.  He's just ‑‑ he was just in charge of statistics and that's all.  So the issue of ‑‑ if he's competent to answer the question by virtue of his occupation as a civil servant. 

MR. GUMPERT: 

Your Honours, my response would be, as a civil servant and government employee whose superiors ultimately are the national government, he is peculiarly well placed to answer the question that I have asked him.  

MADAM PRESIDENT: 

Objection overruled.  

MR. GUMPERT: 

I'm grateful.  

BY MR. GUMPERT:

Q.
Do you recall the question that I asked?  Perhaps I will simply repeat it.  What, if any, tool was available to the national government to impose its will on the people whom it was governing?  

JUDGE SHORT: 

Mr. Gumpert, what do you mean by "tools"?  

MR. GUMPERT: 

Means, Your Honour.  

THE WITNESS: 

Well, I realised that the government really didn't have any means. 

JUDGE SHORT: 

How did you come to this realisation?  

THE WITNESS: 

Because all announcements that the government passed on to the population went through the national radio; that meant that they did not have any other means.  If they had any other means they would have used them to communicate with the citizens.  By going through the national radio station meant that that was the only means that they had available to them.  

JUDGE SHORT: 

What other means are you thinking about?  What other means could they have used which were not available to them?  

THE WITNESS: 

For example, there's no telephone ‑‑ telecommunication facilities.  There were no vehicles to move around.  Those were some of the means they could have used.  

JUDGE SHORT: 

Wasn't it easier to communicate with the people through the radio than through telephone? 

THE WITNESS: 

I wouldn't think that that is the most direct means for national administration to use, because national administration works in tiers, or at various levels.  And if the national level cannot work ‑‑ communicate with the préfecture or communal level, then it means there's a break in communication, and radio stations cannot replace that means of communication between the various levels of administration.  

MR. GUMPERT: 

Your Honours, I'm going to go on to ask this gentleman what ‑‑ 

MADAM PRESIDENT: 

We will take a short break. 

MR. GUMPERT: 

Yes, I was going to suggest we take a short break before I go on to ask about what he heard on the radio. 

MADAM PRESIDENT: 

We will take a short break for 15 minutes. 

MR. GUMPERT: 

Thank you.  

(Court recessed from 1600H to 1637H) 

MADAM PRESIDENT: 

This sitting is resumed.  

Mr. Essombe from WVSS, and Mr. O'Donnell, acting registrar, they are here to give us the latest status on the Defence Witness Madam Agnes Ntamabyariro.  

Mr. O'Donnell.

MR. O'DONNELL:

Thank you very much, Madam President, for allowing us an opportunity to make representations to you and give you further information on this.  

I think rather than asking the rider, I would invite you to speak to the horse's mouth directly, and I will ask Mr. Essombe to bring you up‑to‑date on the efforts the WVSS have made.  And I am, of course, here to assist you if you have any further matters you wish to raise with the registry after you've heard from Mr. Essombe.  

MADAM PRESIDENT: 

Thank you, Mr. O'Donnell.  

Yes, Mr. Essombe.
MR. ESSOMBE‑EDIMO:  

Madam President, Your Honours, at this point we're trying to contact the competent authorities in Rwanda so that a procedure to transfer ‑‑ the witness transfer procedures that we are concerned with, that we are dealing with at this moment, be accelerated.  

Perhaps the Chamber would like to know, or may wish to know that this woman ‑‑ this woman needs to be prepared ‑‑ we say it in our jargon ‑‑ needs to be prepared to travel.  That is to say that outside the normal administrative procedures in Rwanda, there are certain procedures at the level of WVSS Kigali which involves issues like her identity in relation to her transfer.  That also relates to moving her from the detention facility where she's being held to another detention facility from where she will be transferred to Arusha.  But that's not the most difficult part.  

The most difficult part is the Rwandan administration, national administration, which normally requires ten working days.  We're working on two options, but I cannot guarantee that either one is going to work.  The most optimistic one of the two options would be that we are able to transfer her on Friday.  I mean, Friday of this week.  If that were not possible, the only option available to us would be to have her transferred here on the 2nd of May.  Those are the two options that we are working on currently.  Thank you.  

MADAM PRESIDENT: 

If the witness comes on Friday or on Tuesday ‑‑ Tuesday ‑‑ Friday, yes, or on Tuesday, would we be able to conclude her evidence by the end of the session?  I don't think so.  

MR. KIRK: 

No.  

MADAM PRESIDENT: 

So what would be the proposition for the ‑‑ 

MR. KIRK: 

I'm slightly concerned by what I've heard.  I know the WVSS and I know that Mr. Essombe himself has been working hard to try and get the cooperation of the Rwandan government.  I fail to understand why there is any difficulty at all.  What possible preparation could there be for bringing this witness to (sic) Rwanda that could take a period of ten days?  We say it is absurd, and we say the Rwandan government is deliberately obstructing the process of bringing her here.  

And we repeat our suggestion that I made in my submission beforehand, that the Rwandan government should come here to this Tribunal and explain why there are these difficulties.  There aren't such difficulties with other witnesses.  And this is a witness who they have known was coming for a very long time.  

Can I just refer you to two ‑‑ to a report, and I agree it's the best that we've got at the moment.  It's a Hirondelle report of the Rwandan deputy prosecutor, a person who is obviously somebody who knew about this.  He said that she ‑‑ that ‑‑ and Agnes Ntamabyariro, despite the order that was made ‑‑ clear order that was made by this Court ‑‑ 

MADAM PRESIDENT: 

Mr. Kirk, what is the date of that report?  

MR. KIRK: 

The date of the report, the 21st of April 2006. 

MADAM PRESIDENT: 

And what's the date of that letter?  What's the date of the letter which we received from the Rwandan government?  

MR. KIRK: 

The 24th.  

MADAM PRESIDENT: 

The latest information is that she be allowed to come to Arusha.  

MR. KIRK: 

Can I just put on record the inconsistency that there has been from the Rwandan government?  This particular prosecutor told Hirondelle that she was not going to be brought, as ordered by the Trial Chamber.  It said that, "We should work through mutual understanding, and this time you, the Trial Chamber, has used excessive force."  That was their attitude to you.  

JUDGE MUTHOGA: 

Mr. Kirk, you are trying the Rwandan government, or whoever it is, on the basis of a newspaper report?  

MR. KIRK: 

If the Rwandan government were prepared to come and state its position, clearly, openly, in open court, it wouldn't be necessary.  But this is the only information that we have.  

JUDGE MUTHOGA: 

The position as stated by the WVSS, it says it does take time to transfer witnesses.  Sometimes it takes as long as ten days.  WVSS, this time, hopefully can do something to make it happen in the course of this week, at the latest next week.  I mean, what is there for the Rwandan government to state?  

MR. KIRK: 

The great concern of our team in relation to this is that the Rwandan government are not playing fairly; that they are deliberately delaying the proceedings, and we have had, over the past nine months, several positions set out by the Rwandan government, and still Agnes Ntamabyariro is not here.  Why not?  Why are they saying one thing to reporters and one thing to us?  They suggested all manners of things.  Isn't the time now to find out exactly what the position is?  And we're not trying them in their absence; if they want to come along and explain why they've been so difficult about this issue, they can do.  We'll give them their opportunity.  

JUDGE MUTHOGA: 

But, Mr. Kirk, you are reading out a newspaper report which obviously must mean what that reporter thought was appropriate writing down.  That's the farthest you can go.  You can't really say, "This was exactly what was said to me, or to so‑and‑so by so‑and‑so."  

Two, we have reached a position where the Rwandan government has already stated that the witness is available for transfer as per your request ‑‑ your order.  And once the government of Rwanda has said that, the rest of it is bureaucratic red tape which must be dealt with by WVSS and other people ‑‑ and other bureaucrats.  

MR. KIRK: 

The question I ask is ‑‑ of everybody at this Court:  We are merely defence lawyers trying to advance our case.  When will Agnes Ntamabyaliro be here; when will she be able to give evidence on behalf of Justin Mugenzi?  And I'm afraid the answer to that question is not clear from anything that we've heard over the last nine months.  

JUDGE MUTHOGA: 

The closest answer you've got is that that may happen on Friday, or on the 2nd of May.  But that's the furthest you have got so far.  But that's a lot better than not knowing anything.  

MR. KIRK: 

The position was that we may have her by video link, that we may have had her at the beginning of this week, that we may have had her at the beginning of this session.  Hasn't the time been reached when we need to know, rather than have some expectation?  How on earth are we to conduct our defence properly ‑‑ 

MADAM PRESIDENT: 

Mr. Kirk, let us be positive about the situation.  If she comes on Friday, or on Tuesday, would you go ahead with the evidence of this witness ‑‑ the part‑heard evidence, because she's definitely not going to be heard completely?  

MR. KIRK: 

Yes. 

MADAM PRESIDENT: 

We will have two ‑‑ three days, three or four days.

MR. KIRK:

If she comes on Friday or Tuesday, we will endeavour to have her evidence heard; certainly her evidence‑in‑chief.  We believe that, given the difficulties that there have been with the Rwandan government, it is important that she is brought to Arusha.  

JUDGE SHORT: 

So, Mr. Kirk, with regard to your request that the Rwanda government be made to appear, what power does this Chamber have to summon the Rwandan government to appear before it?  

MR. KIRK: 

You have the power to subpoena any individual who can help in the process of the trial.  I think ‑‑ 

JUDGE SHORT: 

Including a state?  

MR. KIRK: 

It's not a state that we're asking, it's an individual.  

JUDGE SHORT: 

Which individual?  We're dealing with the state, a government.  In matters of this nature, the Tribunal is dealing with the government.  And our powers are found in Article 28 of the statute.  

MR. KIRK: 

In our submission, there is an individual who is present within this court building who could assist you by setting out the Rwandan government's position.  If that individual, once you have ordered him to attend, comes to attend and wishes to raise diplomatic immunity, that is a matter for him, and the international community can see the Rwandan government refusing to answer your questions.  But ‑‑ 

JUDGE SHORT: 

Do you know the scope of the authority of that individual?  Is he a representative or a spokesperson for the Rwandan government in all matters, including this particular issue at hand?  

MR. KIRK: 

In our submission, it would be very surprising if the Rwandan representative here at this Tribunal was not able to speak of such matters that are plainly of relevance to this Tribunal.  

JUDGE MUTHOGA: 

Mr. Kirk, the position of the Rwandan government is amply clear; it is this:  The witness is available for transfer, and will be transferred as soon as transfer formalities have been completed.  What is the other position that he has to state?  That we didn't do that last week or the week before for this or that reason?  Does that advance this case?  Does it advance having your ‑‑ having the witness?  

MR. KIRK: 

If the position of the Rwandan government was clear, then it would not have been necessary to order them to bring Agnes Ntamabyaliro, because if there was no issue about her being brought, this Trial Chamber would not have needed to make the order.  We say that the position in relation to the Rwandan government is particularly unclear.  That is why it was necessary to make the order, and that is why we are having these difficulties.  Why have we got almost to the end of the session before Agnes Ntamabyaliro, who was our second witness, was even likely to be brought?  

JUDGE MUTHOGA: 

The order ‑‑ the order of this Court was made.  It was communicated.  There has been a response to it.  And the response is this:  The witness is available for transfer, yes, subject to the procedures for transfer.  Once you have reached that position, what is it else you have to ask the Rwanda government?  Is it to ask them, "Why did you not do that last week, or the month before", or whatever it is.  That may well be a question you can put, but I don't think it's a question you can put to an officer of the Tribunal ‑‑ of the Rwandan government who happens to be in this building.  

MR. KIRK: 

Well, I've advanced the case as far as I can see I'm going to get.  I would simply repeat that we are prepared to lead Agnes Ntamabyaliro through her evidence if she is brought on Friday, perhaps, or even on Tuesday.  But we would urge you to say to the Rwandan government, clearly, that she needs to be brought, and she needs to be heard at this Trial Chamber.  Because you've issued an order which they are now in breach of, and we have got to the position where we're coming to the end of the session and a crucial witness is not going to be heard.  And that cannot be good for international justice.  
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MADAM PRESIDENT:

Mr. Essombe, please make all efforts as possible to get this witness here as soon as possible.  

MS. ST‑LAURENT:

Madam President. 

MADAM PRESIDENT:

Yes.  Yes, Ms. St‑Laurent.  

MS. ST‑LAURENT:

Madam President, on account of all the obstacles on the way regarding transferring this witness, I'd like to make two proposals, and I obviously wish that the Rwandan authorities and the WVSS be aware of this.  

First proposal: that we extend our session.  Mr. Gumpert had already requested that.  And my second proposal is that if the session is not extended, the witness, contrary to what is written in the letter of the minister of justice, the letter requires that after the witness has been heard, she should return to Rwanda not later than a month from the date of her departure.  To ensure that we have the presence of that witness ‑‑ to ensure the presence of that witness for cross‑examination as far as not to have the other problems, I would request that the witness be kept here in Arusha for the next session if we're not able to cross‑examine that witness during this session.  Because the next session is in August, and my colleague ‑‑ and that is very important for our defence because we are moving on to present our case, so that between now and August when we start the next session, it will take three months to get the witness here.  That would retard the defence of Dr. Bizimungu.  So we should either extend the session or order that the witness be kept here in Arusha to continue her testimony during the next session, will thus ensure the availability of the witness for cross‑examination.  Because we are not too sure if she will be available or if she will be brought back here the next time, and that were our reasons 

MADAM PRESIDENT:

Madam St‑Laurent, the session cannot be extended because this Court will be sitting in another case soon after this session.  And as for the retention of Madam Agnes for three months is not possible because, according to our  own order, she cannot be retained beyond one month.  

MR. MORAN:

Your Honour.  

MADAM PRESIDENT:

Yes, Mr. Moran.  

MR. MORAN:

Your Honour, I've been looking at the calendar, and I think the registry has been doing yeoman work in trying to get this witness here.  It's not their fault; it's really not anybody's fault that she's not here, anybody in this room's fault.  
I'm looking at the calendar.  August 21st is a Monday, the beginning of the next session.  If she were to be flown here on the Beechcraft ‑‑ what is the flight, Tuesday and Fridays ‑‑ the week before, that would give the Defence ‑‑ the Mugenzi team time to prepare her to testify.  

Judge, if we bring her here and she goes back, there's no guarantee we're ever going to see her again.  This is an important witness.  I understand that Judge Short is starting another trial quickly, although under Rule 15 bis we can hear witnesses with just two Judges.  So this is such an important witness, I would really prefer the entire Bench to be here.  And it may be that the practical solution is to make her the first witness next session and have her brought in at a time that everybody can have a chance to talk to her, if she's willing to talk to them, and it will give the registry a chance to organise this without being in a terrible time crunch, and let them work in their normal manner.  

Mr. Essombe can't just sprinkle magic dust and get her in the UNDF.  I'm sure he's doing his best.  So let's give them some time and then let's give ourselves some time to hear this woman and to hear her with all three Judges sitting on the Bench. 

JUDGE SHORT:

Mr. Moran, if your suggestion is acceptable to Mr. Gumpert and Mr. Mugenzi, then the matter is resolved.  

MR. KIRK:

I'm afraid Mr. Moran's suggestion is not acceptable to the Mugenzi team whatsoever.  We regard this as our opportunity to get Agnes Ntamabyaliro to Arusha and we do not want to forego it.  

Can I make this observation in relation to the law?  You state in your order that ‑‑ you set out the order that she should be brought, and you say at the end of that, "In any event, without prior approval from the Chamber, her return into Rwandan custody should be facilitated at a time not later than one month from the date of transfer to the UNDF." And so the key words there are "without prior approval from the Chamber".  That obviously makes reference to 90 bis (F), which states that if by the end of the period decided by the Tribunal the presence of the detained witness continues to be necessary, a Judge or a Chamber may extend the period on the same conditions stated on the sub rule (B), which we've already been through.  So our submission would be that she should be brought, and if it is necessary for her to remain longer, that we extend the time period, and that we should not concern ourselves unduly with the demands made of the Rwandan government that she be returned after a month.  

MADAM PRESIDENT:

We have directed Mr. Essombe to make all efforts possible to get the witness here as soon as possible, so let us wait for the witness to arrive here on Friday or on Tuesday. 

MR. KIRK:

I'm grateful for that indication.  I think I've done all I can now in relation to this submission.  

MADAM PRESIDENT:

Thank you.

Thank you, Mr. O'Donnell and Mr. Essombe, for your assistance.  

Mr. Tumati, please call in the witness.  

(Witness entered courtroom) 
MADAM PRESIDENT:

Continue, Mr. Gumpert.  

MR. GUMPERT:

Thank you, Your Honour.  

BY MR. GUMPERT:

Q.
Mr. Ntibeshya, before the break you had been speaking about radio broadcasts.  Do you recall hearing members of the government, or people speaking on behalf of the government, broadcasting on the radio during the weeks and month which followed the shooting down of the president's aeroplane?  

A.
Yes, I heard some speeches. 

Q.
Can you tell us which, if any, government ministers or government representatives you heard speaking? 

A.
I heard the speech of the new president, Dr. Theodore Sindikubwabo, as well as the speech of Prime Minister Jean Kambanda. 

Q.
Are you able to identify with any precision dates on which you heard these two gentlemen speaking on the radio?  

A.
They spoke over radio several times in the months of April, May and June.  I do not have any specific dates. 

Q.
Taking the prime minister first, can you tell us what you recall of the content of the speeches you heard him make over the radio? 

A.
Yes, I do recall the content of that speech. 

Q.
Would you tell you us, please, what you recall? 

A.
The prime minister often called on the population to ensure security and to abstain from acting against anybody or persons of other ethnic groups or other religious leanings, or for any other reason.  He called on the population to ensure security, to uphold mutual respect and to live in collaboration.  He also called on the population to support the army which was at the battle front, fighting the RPF army.  He also called on the population to continue to conduct their normal businesses, wherever that was possible. 

Q.
What about the president, Mr. Sindikubwabo, what can you recall of what he had to say on the radio?  

A.
Yes, I do recall that the president also spoke along the same lines as the prime minister.  He called on the population to maintain order and security, to support the army and to continue to carry on their daily activities. 

Q.
Did you at any time hear any broadcast by a senior government member in what you understood to be coded language; that is to say, with a meaning opposite to its face-value meaning?  

A.
No, I did not hear any such speech.  The officials spoke in the national language, Kinyarwanda, which is spoken and understood by everybody in Rwanda, so ‑‑ so much so that there was no ambiguity in their speeches, except when you're not Rwandan. 

Q.
Thank you.  Those are all the questions that I have for you.  Would you wait there, please?  

MADAM PRESIDENT:

Thank you, Mr. Gumpert.  

Yes, Madam St‑Laurent. 
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MADAM PRESIDENT:

Thank you, Mr. Gumpert. 

Yes, Madam St‑Laurent. 

CROSS‑EXAMINATION
BY MS. ST‑LAURENT:

Q.
Mr. Witness, good afternoon.  I represent Doctor Casimir Bizimungu.
A.
Yes, good afternoon.  Thank you. 

Q.
We shall try to speak slowly because we are using the same language I do understand.  So please, Witness, observe a pause between my question and the answer that you provide and I will try to do the same thing.  Is that okay, Witness? 

A.
Yes, I will follow your instructions. 

Q.
Witness, you said in your testimony that you heard a speech by Prime Minister Kambanda, to begin with.
A.
Yes, that is true. 

Q.
When you say that Prime Minister Kambanda called on the population to continue to conduct their routine business, wouldn't it be correct, or would I be mistaken, given that I understand your French, when you say that “their usual or routine business,” would that refer to their daily work, their daily activities, the things that they would do ordinarily; namely, that farmers should go back to the farms and that businesses should be reopened.  Is that exactly what you meant, Witness? 

A.
Yes, that is exactly correct.  That is the meaning to be given to the usual or daily business which I referred? 

Q.
(No interpretation)
MADAM PRESIDENT:

Where is the pause, Madam St‑Laurent?  

MS. ST‑LAURENT:

You are right, Madam President.  You are right.  You see, I gave out advice and I am the very first to break my own instructions.  It is not easy. 

BY MS. ST‑LAURENT:

Q.
Now, Witness, when you talked about mutual respect, wouldn't it be correct to say that the prime minister meant that people were supposed to respect their neighbours, be they Hutu or Tutsi? 

A.
Yes, that is exactly correct.  That is what he often said in his speeches. 

Q.
Now, let us turn to the president's speech.  When the president talked about usual or daily activities, was it your understanding that he meant the same thing as the prime minister; namely, that farmers should go back to their farms and business persons should reopen their businesses and that hotels should be reopened?  As far as you are concerned, did the president's speech have the same meaning? 

A.
Yes, I believe that both of them were saying the same thing. 

Q.
Now, Witness, isn't it correct to say that both the prime minister and the president made speeches of pacification? 

A.
Yes, that is correct.  The prime minister and the president, in the speeches I heard, referred to pacification. 

Q.
Witness, it has been your testimony that at some point -- and in answer to questions from Judge Short, you said that some persons had been killed.  Wouldn't it be true that at the time many people were killed by bandits who simply wanted to get their property, or by refugees, or displaced persons from other areas who came to plunder and kill, or settlement of scores by persons who had been attacked by the RPF within their families? 

A.
Yes, that was the answer that I provided to the Judge, and those are some of the reasons, indeed. 

Q.
Now, Witness, are we, therefore, to understand that this is true? 

A.
Yes, it is. 

Q.
Thank you very much, Witness, and that would be all.  I wish you a good day and a safe return? 

MS. ST‑LAURENT:

Thank you.  
Thank you, Madam President.  I am done. 

MADAM PRESIDENT:

Thank you.

Mr. Gaudreau.  

MR. GAUDREAU:

A few questions.

CROSS‑EXAMINATION
BY MR. GAUDREAU:

Q.
I represent Mr. Bicamumpaka.  You said a first while ago that you were a member the MDR.  Do you know Jérôme‑Clément Bicamumpaka? 

A.
Yes, I was a member of the MDR and I knew him as one of our leaders, one of our members. 

Q.
Did you hear any pronouncements by Mr. Bicamumpaka on radio or otherwise, while you were in Rwanda in 1994 and 1993? 

A.
Towards the end of 1993 and in 1994 my party, the MDR, wasn't operating very well, if I may say so; so much so that statements and pronouncements by our leaders were not frequently heard as was the case previously. 

Q.
Am I to understand that you are referring to the period following the Kabusunzu congress?

A.
Yes, because you have referred to 1994 and at that time the congress had already taken place. 

Q.
The Kabusunzu congress held previously, that is in July 1993; isn't it correct.  And do you recall it or do you recall the date? 

A.
Yes, I do remember the congress but I do not have the exact date in mind, but it was before July 1993. 

Q.
When you say that your MDR party wasn't functioning very well and that things were not going very well at that time, would it be correct if I suggested it to you ‑‑ if I put it to you ‑‑ would it be correct that       Mr. Faustin Twagiramungu had been expelled from that party, the MDR?  Would that have been part of the reason? 

A.
Yes, during that congress Mr. Twagiramungu was expelled from the party. 

Q.
As far as you know, were several other members expelled from the party or was it only a small group of people who were dismissed from the party at the same time as he was? 

A.
As far as I know, he was followed by a small group of persons. 

Q.
Now, as far as Mr. Bicamumpaka is concerned, would you know whatever statements or pronouncements he made outside of Rwanda? 

A.
I did not quite follow what Mr. Bicamumpaka did, but I knew him simply as one of the members of my party. 

Q.
Now, Witness, a short while ago you referred to the difficulties in communication, particularly using the telephone.  And I understand that if somebody is outside of Rwanda and the telephone lines are not working properly it would be difficult to contact that person while they are outside of the country.  Was that the case at the time when you referred to the problems in communication? 

A.
Yes, that is understandable.  Where local communication is not working properly, it is even more difficult to have communication with the outside world. 

Q.
I do understand that Radio Rwanda is not received everywhere across the world; isn't it so? 

A.
Yes, even within the country itself people could not always receive Radio Rwanda. 

Q.
Witness, I have no further questions for you.  And I thank you.  

THE WITNESS:

Thank you, Counsel. 

MADAM PRESIDENT:

And I thank you, Mr. Gaudreau. 

Mr. Moran.

MR. MORAN:

Judge, I think I can finish this afternoon pretty quickly.  I only have two areas that I want to talk about.

CROSS‑EXAMINATION

BY MR. MORAN:  

Q.
Good afternoon, sir.  My name as Tom Moran.  Do you know the gentleman to my immediate left?  Do you recognise him? 

A.
No, I don't know him. 

Q.
This is Prosper Mugiraneza.  He is my client.  Sir, the first thing I would like to talk to you about is right before we broke for our little afternoon break you were asked about coercive means that the government had to enforce its will.  And there was a little bit of confusion.  And then you came back and you answered it talking about means of communication, Radio Rwanda and things like that.  What I would like to ask you is a question that was asked.  What means did the government have, physical means, to enforce its will on the population?  And what I ‑‑ what I want to focus on are things like the police, the gendarmerie, were they available to enforce law and order in the period after the president's death?

A.
As far as I know, I believe that those means were not truly available, because government should govern the entire country.  And if these resources were not available at the préfectoral level, then one could not say that they were available at the national level because the country is built up of préfectures.  

As far as human resources are concerned, the government did not have the necessary human resources to handle the security problems the country was experiencing. 

MADAM PRESIDENT:

Mr. Witness, did you, in the year 1994 know all of the members of the interim government, transitional government?  

THE WITNESS:

The transitional government was not in office for a long time in our country, so we knew only a few names, particularly those whom we heard over radio. 

MADAM PRESIDENT:

You never heard Prosper Mugiraneza over the radio in that short period?  

THE WITNESS:

I only heard the president and the prime minister's speeches over radio. 

MADAM PRESIDENT:

Thank you.  

Go on, Mr. Moran.  

MR. MORAN:

May it please the Court. 

BY MR. MORAN:

Q.
Sir, if you don't know the answers to these questions, that is fine, but in the period after the president's death, do you know how many local police officers were available in your commune or in your préfecture to enforce law and order? 

A.
During that period the small number of officers assigned to the préfectures did ensure security for the population.  But after a while, they were bound to go to the front, and I'm referring to the gendarmes who were at the Kibuye préfecture, even their commander went to the battle front.  And most of the policemen were army reserve officers, some of them were also called to the front; so much so, that there was hardly any security officer left within the préfecture at some point. 

Q.
Sir, if we can change subjects and I have a couple more questions and then I'm through.  When ‑‑ when did you leave Rwanda in 1994? 

A.
I left on the 17th of July. 

Q.
How did you leave?  Did you ‑‑ did you go through the border with the Congo at Gisenyi? 

A.
No, I went through Cyangugu and I travelled in a truck and then on foot. 

MR. MORAN:

Your Honour, if I can have about five seconds? 

Sir, thank you very much for coming.  

I have no further questions.  I pass the witness, Your Honour. 

MADAM PRESIDENT:

Thank you. 

THE WITNESS:

Thank you. 

MADAM PRESIDENT:

Witness, we will have to continue with your evidence ‑‑ we will resume your testimony tomorrow morning with the cross‑examination by Prosecution, on your right.  So, please, do not discuss your testimony with anyone when you are out of the Court.  

We are adjourned.  And we will resume tomorrow morning at 9:00.  Thank you 
(Court adjourned at 1735H)
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