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P R O C E E D I N G S
MADAM PRESIDENT:
Good morning to everyone in the courtroom.  The Court is in session.  

The appearances for the Prosecution.

MR. BABAJIDE:
May it please the Court, the appearance of the Prosecutor remains the same, My Lords.

MADAM PRESIDENT:
Thank you, Mr. Babajide.

And the Defence?

MS. MARCIL:
Good morning, Madam President.  It is the same.  Thank you.

MADAM PRESIDENT:
Thank you.  

Good morning, Mr. Witness. 

THE WITNESS:
Good morning, Madam President.

MADAM PRESIDENT:
Mr. Witness, we are continuing with your evidence.  You are still under the obligation of oath to speak the truth.  

Mr. Babajide, go ahead, please. 
JOSEPH NGARAMBE,

EXAMINATION-IN-CHIEF (continued)
BY MR. BABAJIDE:

Q.
Mr. Witness, we were all expecting when we left yesterday to know exactly the nature of the work you did for the ICTR.  Can you please, in your own words, outline to this Court the work you performed for the ICTR?

A.
Yes, I'm going to do it.  I wish to inform the interpreters that I will use a lot of French words in my explanation.  

The first thing I do when I have a consultancy, I listen to the recordings.  The second work is selection of messages, selection of excerpts, the most pertinent extracts.  The third one is classifying the messages by chronological order.  The fourth duty is comparison -- comparing the messages with other messages that come from other sources around a certain event, around a certain date, or of a certain term.  The fourth phase is actually concerned with analysis.

Q.
Did you also listen to tapes, and did you watch videos of events in Rwanda leading up to 1994, April?

A.
I listened to so many cassettes, many audio cassettes; that is, the cassettes that came from reports from the radio.  I listened to -- I also listened to video -- video cassettes, video recordings.  That means the recordings from video movies.

Q.
And is it your testimony that while you worked with the Office of the Prosecutor in Kigali you worked with the investigation team?

A.
That is correct.

Q.
Now, you have given testimony about your life in Rwanda up 'til the 12th of April 1994 when you were evacuated and you went into exile.  During your life and time in Rwanda, did you follow events in the media in your country?

A.
That is right.  I followed that a lot, and I used to discuss this -- the subject with people who were making these reports, and we would discuss this matter in order to see what understanding we could come to.

Q.
And it was also the testimony before this Court that your business, Interconnect, also had a publishing arm called Business Contact; is that correct?

A.
That is correct.  That company had a publication called Business Contact.

Q.
Can you please tell this Court, briefly -- the word "media" is a very wide phrase.  Can you tell this Court, briefly, the different types of media you followed in Rwanda while you were there?

JUDGE MUTHOGA:
While he was where? 

MR. BABAJIDE:
While he was in Rwanda, My Lords, before he was evacuated. 

THE WITNESS:
There was matters related to communication; we were connected with media, things that I have always been interested in, and until 1990, there were very few newspapers in Rwanda.  There were mostly government papers.  One was called Imvaho.  Imvaho was published in Kinyarwanda.  Then there was La Relève which was published in French.  Both of them, if I remember well, were coming out every week.  They were weekly publications.  There was another one which came from Radio Rwanda.  Every Rwandese followed that.  I followed that personally.  There was another newspaper that was fairly old that was published by the Catholic Church.  Its name was Kinyamateka.  It had existed for over 30 years, if I'm not mistaken.  That newspaper published news, but depending on who the editors were, it also criticised the authorities, and sometimes it faced problems.  Some of the priests who edited this paper faced a lot of problems.  In 1990, when there was this wind -- this wind everywhere in the world, even in Eastern Europe and in Africa, there was a wind of democratisation and multipartyism, it was clear that a single party would not allow any democracy.
BY MR. BABAJIDE:
Q.
Witness, just list -- give us a list -- try very hard at this stage not to make comments on what they did.  Just give us a list of all the media you followed, and the times when these medias were active in Rwanda.

A.
As I just said, most newspapers were -- was started in 1990.  A few had come and lasted a very short time, and after three issues they would disappear.  The major newspapers that I read were the three government papers, and the opposition papers that were started.  One was Isibo, which was close to the MDR party.  There was Rwanda Rushya; I liked to read that one.  It was close to the Liberal Party.  There was another called Le Soleil.  I also read the Le Soleil and La Griffe Ijanja, I-J-A-N-J-A, 
La Griffe Ijanga; it was close to the Social Democratic Party and PSD.  There were other newspapers like Ijambo.  There was La Messager and many others like Liberté d'Afrique, Air de Liberté and others.

Q.
And did you also, in the broadcast media, listen regularly to broadcasts on the radio and television?

A.
Yes.  I followed that.  I would like to add something.  I used to listen to newspapers from other parties, like Umurwanashyaka of MRND.  There was also Kangura, which was close to MRND.  Between 1990 and 1994, there were about 18 newspapers -- from around six newspapers in 1990 to around 18 newspapers after 1990.  I used to read all these papers.

Q.
And did you also read a newspaper called Kanguka?

A.
Yes, I read it a lot.

Q.
Okay.  Now, let's go to the print -- sorry, we will leave the print now.  Let's go to the broadcast media.  Did you also listen to radio and television during this period?

A.
That's right.  I used to listen to the radio and to watch television.

Q.
And did you recognise the voices of several people featured in those broadcasts that you listened to?

MADAM PRESIDENT:
On television or on the radio? 

THE WITNESS:
I knew most voices.

MR. BABAJIDE:
Both, My Lords, but on television, since it is visual, that's taken as a known because you will see the person talking, unless there is a voiceover. 

BY MR. BABAJIDE:

Q.
Yes.  Let's start with radio first.  Did you recognise the voices of the people and you could identify them?

A.
Yes, I recognised most voices.

JUDGE MUTHOGA:
Counsel Babajide, perhaps you could get the witness to tell us which radio stations he listened to so that we can be --

MR. BABAJIDE:
As the Court pleases.
BY MR. BABAJIDE:

Q.
Please assist the Bench.  Which radio stations did you listen to when you were in Rwanda?

A.
There were only two radio stations in Rwanda.  There was Radio Rwanda; I listened to it since I was a kid.  There came also RTLM radio station, which came up in 1993.  I used to listen to it every day.  I don't know whether you want me to mention the external radio stations which I also listened to.

Q.
Please do so.

A.
Abroad, I listened to Radio Burundi, Radio France Internationale and Deutsch Welle.  Sometimes Voice of America, but that was only sometimes.

MR. BABAJIDE:
My Lords, I have some problems with my equipment.  I will just take a few seconds to replace it.

JUDGE MUTHOGA:
The television stations, which ones did you watch?

BY MR. BABAJIDE:

Q.
And the television stations, which ones did you watch?  Please help the Bench.

A.
The Rwanda Television came fairly late.  I think we started watching it in 1991 after the war had started.  Prior to that, it was -- we could see, with difficulty, Burundi Television.  From 1990, we bought the satellite antennas in order to watch the international TV stations.  I was one of the suppliers of these satellite dishes, and I made them quite popular in Rwanda.

Q.
And after you were evacuated, did you continue to follow the media in Rwanda?

A.
It was not only following it.  I actually was very close -- many media houses came to see me, they consulted me, and there were many programmes on Rwanda to which I contributed, like TF1 and France 2, France 3, Canal Plus and other stations, TV stations.  There were also radio stations and major publications like Le Monde; it is the leading newspaper in France, the most important in France.

MR. BABAJIDE:
Now, My Lords, the next course of action is to ask this witness to tell us, as part of his work with ICTR OTP, whether he listened to certain tapes and identified their contents and the people speaking on them.  Now, I remember we left off yesterday with my learned friends on the other side with the undertaking that by this morning they would have told us which of these tapes they contest and the ones we will need to play.  I'm happy to inform you that the Bizimungu team told me that before you sit this morning they would have taken instructions and settled the matter one way or the other.  So if we get an indication, we will just ask this witness about the ones that are contested, and if none is contested, we will proceed, My Lords.

JUDGE SHORT:
Well, from yesterday, we were informed that two are contested.  Mr. Moran indicated -- I think he said P. 2(58), and then Mr. Gaudreau also indicated one or two tapes which he is contesting, right? 
MR. BABAJIDE:
I think it was P. 2(55) and P. 2(57), My Lords.

JUDGE SHORT:
And Madam Marcil was to tell us today whether she is contesting any particular tape where statements are attributed to her client but which she denies, or he denies. 

MS. MARCIL:
Good morning, Judge Short.  P. 2(12) is the cassette which is a speech of 19 April.

JUDGE SHORT:
Are you contesting the entire speech attributed to your client or just portions of the speech? 

MS. MARCIL:
It is the authenticity that we contest in relation to the speech.  We are contesting the authenticity of the speech and of the recording itself.

MADAM PRESIDENT:
This is a speech by your client? 

MS. MARCIL:
No, Madam President.  It is not a speech by our client, but we have reason to doubt the authenticity of the recording, and we defer to the Court for this.  Thank you.

JUDGE SHORT:
You are saying that this speech is attributed to your client but you deny it?  Is that what you are saying?

MADAM PRESIDENT:
It is not a speech.  It is something else.

JUDGE MUTHOGA:
She is saying the tape is not authentic.  You are saying the tape is not authentic?  Is that what you are saying? 

MS. MARCIL:
Yes.

JUDGE MUTHOGA:
It is not an authentic recording of any speech which you are associated with? 

MS. MARCIL:
The association to our client we will see later, but what we are saying is we are not ready to admit to the authenticity of this exhibit, just as we are not ready to -- it is a speech; yes, it is a speech, Madam President. 

MR. BABAJIDE:
Very well then, My Lords.  We will play excerpts of this tape, P. 2(12), which I understand is already an exhibit in this case.  And we won't play the entire tape.  We'll simply ask the witness to listen to parts of it, and perhaps, with the leave of the Court, we will show him, to aid his memory, the transcript and ask him whether this was one of the materials he worked on for the OTP, My Lords.
JUDGE MUTHOGA:
Would you rather start with the earlier objections, dispose of Moran and Mr. Gaudreau first?

MR. BABAJIDE:
Very well, My Lords.  But we thought perhaps to do it in an ascending order might bring a little order into things, so we go from (12) to (55), (57) and (58).
MADAM PRESIDENT:
Go ahead. 

MR. BABAJIDE:
Thank you very much, My Lords.

MADAM PRESIDENT:
Yes, Madam Marcil. 

MR. GAUDREAU:
Just one moment, please.  I believe there is a mistake on the cassette that is disputed.  It is P. 2(57), not (55).  So (55) is not disputed.  There was a mistake, I believe.  It is P. 2(57) that we talked of, and there is a cassette we mentioned yesterday, P. 2(47), number two on the list, and for the present purposes, it might not concern us, but I do not know whether the original cassette is inaudible.  So we have a cassette here that is difficult to listen to.  That is the correction I wanted to point out to my learned friend, so it is P. 2(57), not (55) that is being contested.  

MS. MARCIL:
Thank you.  I'm wondering whether it might not be appropriate to know exactly what the Prosecutor intends to do.  Does he want a partial or a complete -- does he want to make the witness listen to the whole of the tapes or to portions of which -- is it just extracts from the speeches or the whole of the speeches that he wishes to have the witness listen to?

MADAM PRESIDENT:
We believe that he wants to play a portion of the tapes, only to enable the witness to identify whether he had worked on that tape. 

MR. MORAN:
Your Honour, just to maintain some consistency, I was handed this list of exhibits this morning and what's on them.  We also objected that we have not been given sufficient notice that Mugiraneza was going to be involved in anything having to do with his testimony, other than his basic statement in which he said he doesn't know Prosper and didn't see him at the French embassy.  So to maintain some consistency, P. 2(10) and P. 2(11) also -- apparently, they are the same tape, and it states that Mugiraneza is on them.  So, based on lack of notice, we object to anything having to do with P. 2(10), P. 2(11) and P. 2(58).  And also I want to remind the Prosecutor, and I think the Court, that these tapes, all these documents, the P. 2 documents, the whole series, was admitted for a limited purpose, which was to show that it was something that was relied upon by Maxwell Nkole in arriving at his opinions, not that these in fact are authentic, what they purport to be. 

MADAM PRESIDENT:
Mr. Babajide, yes.

MR. BABAJIDE:
My Lords, as far as notice is concerned, my learned friend has ample notice, and he knows his client is a government minister, and he knows his client took an oath of office.  So, as far as this material is concerned, he is aware of them and he's had them for a long time. 

Now, if what he is saying is that he is not prepared to cross-examine this witness on this matter, I think that will be a matter for the Bench to assess and for him to show cause why he is not ready.  But as far as we are concerned, he's got ample notice, and this witness is perfectly competent, having worked on these tapes, to identify the voices on them.  So if he wants us to add them to the list of those we would play, we are willing to do so.  

That is the position of the Prosecutor, My Lords.

MR. MORAN:
Your Honour, I'm sure -- I must have missed it, then.  I'm sure the Prosecutor will be happy to show me in this 200-and-some-odd-page document generated by this witness where the word "Mugiraneza" appears.  I have been unable to find it.

JUDGE MUTHOGA:
Mr. Moran, the word "Mugiraneza" doesn't have to appear on that list for you to be concerned.  You have been provided with these tapes on an assumption that you will listen to them, and if you listen to them, you would hear Mugiraneza mentioned, I hope, if he is in fact mentioned.  If he is not mentioned, then it doesn't bother you at all.  But it isn't that the word "Mugiraneza" must appear in the report before the report can be -- the tape can be of concern to you.

MR. MORAN:
Well, Your Honour, we've never been given any notice that this guy is going to testify as some sort of expert who can recognise Mugiraneza's voice or not recognise Mugiraneza's voice.  We've never been given any notice at all that when he was talking about the technical parts of the tapes, anything having to do with Mugiraneza would appear.  Your Honour, I'm just making this as an objection for lack of notice, because they didn't do it.  If the Bench chooses to overrule it, the Bench can choose to overrule it.  I'm not going to argue with you over that, I'm not going to pitch a fit, I'm not going to hold my breath until I turn blue, but I do feel I have to make the objection, Your Honour.

JUDGE MUTHOGA:
We feel that you have had sufficient notice. 

MR. BABAJIDE:
As the Court pleases. 
MS. MARCIL:
Now, Madam President, the issue I raised or was raising was related to what the Prosecutor intends to do with these speeches.  As far as we are concerned, the speech of 19th April is a very long speech and was made on a date when the witness was no longer in the country.  So I wonder, with all due respect, how the witness could determine whether what is on that recording is indeed the speech that was made, the entire speech that was made, on the 19th of April.  So we still do not understand how this witness would be able to identify the entirety of the speech of 19 April.  Perhaps it is just my misunderstanding of what the Prosecutor intends to do.

MADAM PRESIDENT:
Mr. Babajide, can we request you to please explain once again to Madam Marcil what you are going to do with the tape. 

MR. BABAJIDE:
My Lords, we distributed this morning a clearer list of what we intend to do and the parts of the speeches we intend to play to the witness.  The witness followed the broadcast media in his country, and as far as he was concerned, when he left also, he continued to do so.

MR. GUMPERT:
Wait a minute, please.  That is not the evidence.  There has been no evidence what he continued to do after he left Rwanda.  That is simply not true, and Mr. Babajide should be very much more careful than he is being.

MR. BABAJIDE:
I did lead him this morning on that, My Lords, and he did give some indication of what he did.

JUDGE MUTHOGA:
You did actually.

MR. BABAJIDE:
Most obliged, My Lords.

JUDGE SHORT:
What the witness has said is that he listened to the foreign radio stations, and he mentioned those stations France 1, 2, 3, and then a few others, the names of which I can't remember.

MR. GUMPERT:
Yes.

JUDGE SHORT:
That's the extent to which he followed the events in Rwanda from abroad.

MR. GUMPERT:
Well, I believe that Your Honours have very much better means -- I can't name them -- of determining what has been said today than I do.  I only have my notes.  The question I noted was, "During your time in Rwanda up to the 12th of April."  That was the question.
JUDGE SHORT:
Let me read what he said to you.  "After my evacuation, I continued to follow the media, and many media houses came to consult me," and then he went to speak about the media he listened to, the foreign media, and he mentioned France 1, 2 and 3. 

MR. GUMPERT:
Well, Your Honour, I certainly have the mention of those houses.  That's not the order or the context in which I have them mentioned, but I may be mistaken.

JUDGE SHORT:
In what context do you have them in your notes?

MR. GUMPERT:
Your Honour, in my notes, I understood the witness to be talking about, when he named particular publications or broadcasting houses, those publications and houses which he listened to during his time in Rwanda.

MADAM PRESIDENT:
He also listened to Radio Burundi, Radio America, Radio France when he was abroad.

MR. GUMPERT:
Yes, but he was saying he listened to those in Rwanda.

MADAM PRESIDENT:
No, no, abroad.

JUDGE MUTHOGA:
No.  He said, "After I was evacuated."

JUDGE SHORT:
After.

JUDGE MUTHOGA:
"I continued to listen to the media.  I worked closely with many media houses, I contributed to many media houses and newspapers," and he gave the names of those media houses, including Voice of America sometimes. 

MR. GUMPERT:
Well, Your Honour, the essence of the disagreement, and the reason why I leapt to my feet, is this -- could I ask that this be not translated or the witness go outside, one or the other?

MR. BABAJIDE:
My Lords, he understands all the languages.

MR. GUMPERT:
Then I would ask that he go outside, please.

MADAM PRESIDENT:
Mr. Witness, can we ask you to leave the courtroom for a while, please.  

Mr. Koshopa, please assist the witness, please.


(Witness stood down)
JUDGE SHORT:
Mr. Gumpert?

MR. GUMPERT:
Yes, Your Honour.

JUDGE SHORT:
The question that he was asked by Mr. Babajide was:  "After you were evacuated, did you continue to follow the media in Rwanda?"  And he said, "I was not only following it, I actually was very close -- many media houses came to see me.  It concerned me and there were many programmes on Rwanda to which I contributed, like TF1" --

MR. GUMPERT:
TFI, Your Honours, I think -- was it TF1?  I'm sorry.

JUDGE SHORT:

"TF1, France 2, France 3, and then KAPB" -- I don't know what that means -- "and other stations, other TV stations.  There were also radio stations and major communications like la" -- they didn't get that one -- "Le Monde; it's the leading newspaper in France, the most important in France."  I think that was his evidence. 

MR. GUMPERT:
Very well, Your Honour.  The point is this, and the speech which we have just had drawn to our attention, the speech of the 19th of April, is a good example.  It is not suggested, at least it has not been suggested and I do not believe it will be, that that speech of President Sindikubwabo in Butare was broadcast on any of those foreign stations which Your Honour has just enunciated.  It was broadcast on Radio Rwanda, and this witness has not said that he followed and, indeed, my understanding of the position is that he could not have followed, because the radio station, the local Rwandan radio stations, were not available, events broadcast on Radio Rwanda and RTLM, and those are the only two stations which are on the list which we have all been provided with, after his evacuation on the 12th of April.

MADAM PRESIDENT:
What is the date of that broadcast? 

MR. GUMPERT:
Well, I know not the date of the broadcast but I'm hazarding a guess it is the 19th, and if it isn't, it's certainly after the 19th because the speech itself was made on the 19th of April, and that is the same for a large majority of the material on the list which we have been -- with which we have been provided.  So that when my learned friend said with respect to these speeches the witness has said that he continued to follow the Rwandan media, particularly the radio broadcasts, after his evacuation, that is not right.  It isn't what the witness has said, even on the basis of the better material which 

Your Honours have access to than I do from my notes, and indeed it is not practically possible that that could be right.  And so, with great respect, it is wrong for my learned friend to begin a question to the witness or to make a proposition of fact in submissions to the Bench which suggest that he has said that or could have said that.

JUDGE MUTHOGA:
Your learned friend didn't say, "You listened to the speech on the 19th."  He said, "You kept yourself abreast with the events in Rwanda or you followed the events in Rwanda."  Following the events in Rwanda doesn't constitute necessarily listening to a broadcast in Rwanda.  As a matter of fact, it is not necessary that you listen to broadcasts to be able to say that you are following the event. 

MR. GUMPERT:
A lot of water has passed under the bridge since the question of Mr. Babajide began.  I was quite certain as I stood up -- and I remain confident now -- that the question he asked was putting a proposition which the witness had not given in evidence and could not be right.  Of course, I imagine any refugee seeks to follow events of the country which he has left.  It was with specific reference to these broadcasts which Mr. Babajide was putting his proposition of fact.

JUDGE SHORT:
Well, let's see what foundation Mr. Babajide is going to lay before he asks the witness to do whatever he wants him to do. 

MR. BABAJIDE:
My Lords, obviously, if the Bench is not satisfied with the foundation as it is, we shall reinforce it, but this witness has told us that before he left, he listened to the radio.  He has also told us, before he left, he listened to the television.  And earlier on, he told us he had worked with this -- the Office of the Prosecutor and listened to tapes.  All we want him to do, My Lords, is to tell us whether the voices he heard on those tapes are the same voices he knew, either before he left or after he left, and he followed events, and it is within this man's knowledge to do that.  If President Sindikubwabo had spoken on the radio earlier and he had listened to him or he had met him and he had spoken with him, if he heard Sindikubwabo on the radio, he would be able to identify Sindikubwabo's voice.

MADAM PRESIDENT:
Before the 12th --

MR. BABAJIDE:
Even after.  Even after he left.  If I hear -- I have left Nigeria for a number of years, but if I hear Olusegun Obasanjo on the radio, even in my sleep I will say that is the president of Nigeria speaking.  I don't see any reason why my friends are making a mountain out of this mole hill. 

MS. MARCIL:
Madam President, if -- it is quite clear, in fact, what the Prosecutor means to do, he wants the voice to be identified, but I submit respectfully that this would not constitute authenticity, this would not be evidence authentisised -- evidence of authenticity.

JUDGE MUTHOGA:
That is what you would disagree upon in your submissions.  When you are writing submissions to us, you will submit how this does not authenticate the tape, and we will read your submissions very effectively and agree with you or disagree with you, but it can't take away the right of the Prosecutor to get a witness to say, "Yes, I have heard this tape, I have heard these cassettes from the OTP, and the voice on this tape is the same voice as I used to hear when I was in Rwanda when 
President Sindikubwabo was speaking."  That doesn't say this tape is correct or is not correct.  It just says, "The voice I hear now, the voice I have heard in the cassette provided by the OTP, is the voice of President Sindikubwabo, which voice I had heard many times while in Rwanda or after I left Rwanda" or whatever.  But the authenticity of that, whether that is authentic, it will be the subject of your submissions.

MR. MORAN:
Your Honour, I just want to agree with you, Judge Muthoga, that this man can possibly identify voices or some of the voices, maybe all of the voices, but for anything after April the 12th, unless he actually heard the broadcast, he won't be able to testify that this tape is in fact the broadcast.  He can testify, "This is something I heard and I was given by the Office of the Prosecutor," but he can't go further back than that.  And I think, Judge Muthoga, you and I agree on that.

JUDGE MUTHOGA:
Even before the 12th, he can't authenticate a broadcast.  He can only say, "This is a tape I heard," unless he is able to say, "Sitting in my house, I heard these words, and I accepted them that the person speaking was speaking from Radio Rwanda."  He could have been faking it from Muhubura or some other radio station.  But when we hear BBC and they say "BBC London," we assume and take it for granted that it is BBC London, until somebody shows us that it is Deutsch Welle who was mimicking BBC, which is possible.  But for the purposes of the morning broadcast on BBC, we assume it is coming from London.

MR. MORAN:
Your Honour, I think we agree completely. 

MR. BABAJIDE:
I don't think the Prosecutor could have put it better than Judge Muthoga has done, and in the circumstances --

MADAM PRESIDENT:
Mr. Koshopa, please call in the witness.

MR. BABAJIDE:
Before we do that, My Lords, we'll want to just be absolutely clear on the ones that are disputed and the ones we will need to play to him quickly so that we don't delay the proceedings.  From 

Madam Marcil, we will need to do P. 2(10) –
MADAM PRESIDENT:
P. 2(12) --

MS. MARCIL:
We said P. 2(12). 

MR. BABAJIDE:
Thank you very much.  

For Mr. Gaudreau, I think he objected to P. 2(47) --

MADAM PRESIDENT:
(57).
MR. BABAJIDE:
-- and he also objected to P. 2(57); my friend, Mr. Moran, P. 2(58).  And I think those are the four we would ask this witness to listen to, and the way we intend to do it is, if My Lords agree, give him the transcripts, give him -- and then play the tapes, parts of the tapes, and ask him whether this was part of the material he worked with with the OTP and whether he identified the voices in those tapes.  And I think that way we will be able to finish this within a very short time without listening to the whole tape, which I'm sure will be very boring and difficult for everybody.

MADAM PRESIDENT:
Okay.  Mr. Koshopa, call in the witness. 

MR. GAUDREAU:
Just a moment.  Maybe my learned friend, Mr. Babajide, on the cassette that he mentioned, P. 2(47), we did say that it was inaudible, and we are not objecting to the cassette being produced.  We were talking about the quality of the recording, and if the tape does have that quality required, then there is no problem.  Otherwise, we are not objecting to the production of that tape, as such.  We are only objecting to the production of P. 2(57). 

MR. BABAJIDE:
So we can remove P. 2(47) then.

JUDGE MUTHOGA:
Make sure he has an audible copy.

MR. BABAJIDE:
I will do the best we can in the circumstances, my Lord.  And as an oversight --

MR. GAUDREAU:
That is correct.  You can delete it from your list.  That is correct. 

MR. BABAJIDE:
And also as an oversight, I think my learned friend Mr. Moran also contested P. 2(10) and P. 2(11) as a point, but I think that issue was cleared up by Judge Muthoga so we are out of it now.  We are now left with only three tapes, and we will proceed with those ones, My Lords.


(Witness escorted into courtroom)
THE WITNESS:
Madam President, I wish to ask permission to explain something.  Among the explanations I gave a few minutes ago, we are here to listen to the truth.  I would like to add something important.  This is the fact that since 1994 when I arrived in Europe, I became a consultant with Reporters sans Frontières.  These are Reporters Without Borders, and it's a very known association of journalists, a worldwide association of journalists.  The association carried out a lot of work on Rwanda.  They brought the cassettes from Rwanda.  I'm the one who used to listen to these and make transcripts, and we made a lot of reports on the media of hatred.  Between '94 and '95, I co-authored a book titled "Les médias de la haine,” the media of hate.  That means really that I kept abreast with what was happening in the media.  And the third book is a reference book.  And over the last 10 years, people come and consult me about what has been published in that book. 

MR. BABAJIDE:
Thank you, Witness, for that clarification.

And My Lords, the method of recording these proceedings do not capture visuals, and when I said that P. 2(10) and P. 2(11) are no longer there, I saw Mr. Moran shake his head like the proverbial agama lizard.  Can the records show that he agrees with me, My Lords.

MR. MORAN:
Judge, I think that you can take judicial notice that I was agreeing with him  --

MR. BABAJIDE:
Lizard or no lizard.

MR. MORAN:
-- for once in our lives. 

MR. BABAJIDE:
My Lords, I will just quickly ask the witness to look at these two materials.  I just want to be absolutely certain I'm not giving him the wrong things, My Lords.
Can the registry please assist us. 

BY MR. BABAJIDE:

Q.
Witness, can you please look at those transcripts and tell this Court whether it was part of the ones you worked with when you were working for the Office of the Prosecutor?

MADAM PRESIDENT:
This transcript is Exhibit P. 2(12)? 

MR. BABAJIDE:
Yes, My Lord. 
THE WITNESS:
All this was part of my work, the transcript, as well as the voices on the cassettes.

BY MR. BABAJIDE:

Q.
Now, we are going to play certain parts of --

MADAM PRESIDENT:
Mr. Babajide, can you hold on for a while? 

MR. BABAJIDE:
Yes, My Lords.

MADAM PRESIDENT:  

Go ahead, Mr. Babajide. 

MR. BABAJIDE:
Thank you, My Lords.

BY MR. BABAJIDE:

Q.
Now, we are going to play for you certain portions of this tape, and after you listen carefully to these portions, please tell this Court whether this was a tape you listened to and whether you identified the voices of all the people in that tape.  Is that clear?

A.
It is clear.  But do I still -- is there any use for this?

Q.
Hold on to it for now.  Let me finish with this, we will collect it, and then we will go on to the next one.  We want to be orderly so that we don't mix papers up.

Now we are going to play portions of that tape.  Please listen carefully.  If you do not understand or you cannot hear properly, please raise up your hand so that we can repeat that portion. 

MR. BABAJIDE:
Can the technicians assist?  

Just a minute, My Lords.  I've never worked in broadcast technology, so I'm a little bit green on this.

(Tape played)
THE WITNESS:
That's Prime Minister Jean Kambanda.  

(Tape played)
MADAM PRESIDENT:
He said this is the voice of Jean Kambanda, so that's enough of it.

BY MR. BABAJIDE:

Q.
And apart from Jean Kambanda, did you identify the voices of every other person on that tape?

A.
That is right.  On all days when there were radio programmes on Radio Rwanda and the RTLM, date by date, day by day I listened to the voices, and I would identify the voices as belonging to so-and-so, and that's from that that we published the book, a very big book, and no one has ever said that the voices were wrongly identified.  I was the main person who -- I was the only one who did the transcripts.  I was the only person who did the transcripts among the four people who co-authored the book.

MADAM PRESIDENT:
Yes, Mr. Gumpert?

MR. GUMPERT:
Your Honour, what the witness is giving is a long speech about what an expert he is, which may or may not be so, and of course there is a court ruling to the contrary.  I'm understood he is being asked about the tape we've just heard, about whose voice was on it and whether he's identified all the voices we heard.  That's got absolutely nothing to do with the answer he has just given.

JUDGE MUTHOGA:
That's correct.

MR. BABAJIDE:
I think, My Lords, that's not wholly correct.  He said he did do that, and then he went further to add other things to that, and I was just about to limit him to the work he did for the OTP.  I know it is sometimes impossible to rein in the tongues of witnesses, particularly the ones who have started their delivery, and I do take in what my learned friend has said.

BY MR. BABAJIDE:

Q.
Mr. Witness, please limit yourself to the work you did for the OTP.  We know you've done a lot of things in your life and you are an accomplished man, but what you did for the OTP is what is important and relevant to this trial for now.

JUDGE MUTHOGA:
In fact, what he did -- as of now, he should limit himself to the tape now in front of him and say, "I identify the voices on this tape."  When we come to the next tape, you will say the same, "I identify the voices on this tape," and so on and so forth.

MADAM PRESIDENT:
Also limit yourself to the question asked. 

MR. BABAJIDE:
My Lords, I just need to consult my learned friend for a few minutes.

Now, My Lords --

JUDGE SHORT:
Mr. Babajide?

MR. BABAJIDE:
Yes, My Lord.

JUDGE SHORT:
This tape you are playing is Exhibit P. 2(12), right? 

MR. BABAJIDE:
Yes, it is, My Lord.

JUDGE SHORT:
And from my binder, the contents of this exhibit are speeches by Kambanda, an unidentified journalist who announces a visit by Peter Hanson, Gilbert Rwamatwara, who announces the departure of a 

430-man UNAMIR contingent to Tanzania, and then a campaign for peace conducted by President Theodore Sindikubwabo.

MR. BABAJIDE:
That is true, My Lords.

JUDGE SHORT:
So, really, what voice -- you want him to identify all these voices?

MR. BABAJIDE:
Well, I thought I had (unintelligible) that when he said, "The person speaking now is Kambanda, and I worked on this tape, and I identified all the other voices on the tape."  He did say that in his testimony.

JUDGE SHORT:
He hasn't told us about other voices on the tape.  He mentioned Kambanda.

MR. BABAJIDE:
Actually, I will put the question to him again, and then we'll get the answer from the witness.

BY MR. BABAJIDE:

Q.
Now, that tape you listened to now, when you worked on it for the OTP, did you identify the voices of all the people who spoke on that tape?

A.
I said I listened to every cassette, and what I can say is that the only voice I heard on that cassette was that of Kambanda.

Q.
Okay.  We'll play more voices, and listen carefully and see whether you can still identify the voices of other people on that tape.

MADAM PRESIDENT:
Mr. Babajide?

MR. BABAJIDE:
Yes, My Lord.

MADAM PRESIDENT:
I hope the witness doesn't have the contents of the tape in front of him.

JUDGE SHORT:
Even the transcript of P. 2(12).  Does he have that in front of him? 

MR. BABAJIDE:
Yes, My Lords.  He has looked at it cursorily to say that, "This was part of the material I worked with," but he wanted to give it back to me after looking at it, and I refused to take it, but I can take it from him.  He is not consulting that.

JUDGE SHORT:
If you are going to ask him to identify the voice, then he should identify the voice by just listening to the tape, not by reference to any other material.

MR. BABAJIDE:
Okay, My Lords.

JUDGE MUTHOGA:
In fact, Mr. Babajide, he ought to go through the voices of other people.  When he comes to my voice, he should say, "That's the voice of Judge Muthoga," so that we know he knows what he is saying, because I heard only one voice, as far as the tape is concerned. 

MR. BABAJIDE:
Some of these tapes are very long, and they are in Kinyarwanda, but we'll play as much of it to get the voices of the others out as best as we can, My Lords.  

I will just consult my technical partners behind me.  

MADAM PRESIDENT:
Mr. Babajide, can you tell the technicians to hold up for a minute?

MR. BABAJIDE:
Can the technicians please stop for a minute, please?

JUDGE MUTHOGA:
Mr. Babajide, although your tapes are long, is it possible for you to play each speaker's portion, some portion of each of the speakers, so that the witness can tell us, "That is speaker one.  This is speaker two.  This is speaker three.  This is speaker four"?

MR. BABAJIDE:
And that's what we intend to do, but it's in a computerised format, and only the young and the agile can manipulate it that way.  It's not the old type of thing with a dial. 

MR. GUMPERT:
May I just take advantage of my learned friend's pause, while the young and agile get to work, and raise a question?  Not a point of contention really, but a moment ago, when we made mention of 
P. 2(12), Judge Short read out an English summary, I take it, of what is on the tape which I think must be from a transcript.  Now, as far as P. 2(12) is concerned, both my own records and the document which the Prosecution handed to me this morning suggests that there are transcripts only in Kinyarwanda and French.  So I was interested that Judge Short had available to him, if I understood correctly, an English version of the same.

JUDGE SHORT:
Yes, what I have is Exhibit P. 2(12)(E), which is the English version of that exhibit. 

MR. GUMPERT:
Yes.  Well, it may be that I have missed something or I'm mistaken.  It certainly happens pretty often.  But in the original list of exhibits, there was no (E) version, and I'm backed up in that by the fact that the document we were given this morning does not have an (E) version of P. 2(12).
JUDGE MUTHOGA:
It's K02750 --

THE INTERPRETER:
Microphone, Your Honour.

JUDGE MUTHOGA:
K-number 0275068 is not -- you don't have a document like that? 

MR. GUMPERT:
Well, not -- I don't have a list of K numbers in numerical order, so I can't consult the index, so to speak, but as against Exhibit P. 2(12), the answer to Your Honour's question is no, we don't.  The English box in the index is just completely empty.

MR. BABAJIDE:
I think I can assist my learned friend on that point.  I think when it was being put in originally, the English was not available, but we undertook to make it available as soon as we had it, and I think you probably missed out, my learned friend, when it was being distributed.  

MR. GUMPERT:
Not just me; I think the totality of the Defence.

MR. BABAJIDE:
Okay.  We will make it available to the Defence in due course.

MR. GUMPERT:
Well, could due course be now because we are dealing with it now?  Otherwise, it's going to be a bit late.

MADAM PRESIDENT:
Mr. Gumpert, for the time being, you can have my copy.

MR. MORAN:
Judge Muthoga, what was the K number again?

JUDGE MUTHOGA:
K00275068, running up to K0275080. 

MR. MORAN:
Thank you, Judge. 

MR. GUMPERT:
I'm having copies made.  I'm hope to be able to return it to you, Judge, in the next five minutes.

MS. MARCIL:
In any event, in the list that we received this morning, the English version does not exist.  That is number 5 on the list that was distributed this morning. 

MR. BABAJIDE:
I hope my learned friend doesn't want to switch to conducting this trial in English.

JUDGE MUTHOGA:
That would be a very welcome move. 

MR. BABAJIDE:
May we proceed with the playing of the tapes, or is the Bench still deliberating?  We can wait for a few minutes while the copies are made, My Lords.

MADAM PRESIDENT:
Yes, one minute.  For the purposes of the record, this English transcript will be Exhibit P. 2(12)(E).

(Exhibit No. P. 2(12)(E) admitted)
MADAM PRESIDENT:
Mr. Babajide, are you ready? 

MR. BABAJIDE:
Yes, My Lord.  

Now, we are going to play and skip as we go along, and then he will identify the voices on the tapes as we go along, My Lords.

Are the technicians ready for us? 

(Tape played)
THE WITNESS:
That is the voice of Jean Kambanda.  That is a Radio Rwanda journalist.  It's the Radio Rwanda journalist whose name I do not know.  

(Tape played)

A Radio Rwanda journalist speaking. 

(Tape played)

This is not a political leader.  It's still a journalist of Radio Rwanda.  

(Tape played)

The sound quality is not good enough, but I believe that must be Karamira, Froduald.  
(Tape played)

That was still Froduald, Karamira, but the sound quality was poor.  

(Tape played)

The sound is poor quality, but the person who was speaking previously was Ngirumpatse, and the person who is currently speaking was Murego, Donat.

(Tape played)

That is rather brief, but I doubt -- I believe it could be either Rafiki or Mbonampeka, but I believe it must be Mbonampeka.  The quality of the sound is poor.  That is why I couldn't identify who it is with precision.  

(Tape played)

There are two people.  The second person is Murego, Donat, M-U-R-E-G-O, Donat, and the previous one was Rafiki of the PL party, but the quality of the sound is still poor.  It was Rafiki Nsengiyumva.   

(Tape played) 

As far as I'm concerned, it is still Murego, Donat speaking.  The sound is poor.  In those emissions, in those broadcasts, journalists come in occasionally to announce who is coming in to speak.  There is always an introduction of the next speaker.  Those are extracts of people's speeches, and the sound is of poor quality and -- but I could identify this person who was speaking.  It is Murego, Donat.

MADAM PRESIDENT:
Mr. Witness, are you telling us that the names of the speakers are mentioned by the computer?

THE WITNESS:
In the work I normally do, that's what is done, but here they are simply giving me voices of people who are talking.  There is no introduction of the speakers, as far as these recordings are concerned.  The kind of work I've been doing, the journalist introduces the person in the studio, and then those people would speak afterwards; then you can decide whether this is the person who is speaking.  But you have all the indications as to who it is.  But here, because of the poor sound quality, I wouldn't say 100 per cent that this is so-and-so, but I am trying.

MADAM PRESIDENT:
And the names of the speakers are not mentioned?

THE WITNESS:
The names are not mentioned. 

MR. BABAJIDE:
If the Bench so pleases, if we take an early short break now, I'm sure in 15 minutes, when we reconvene, we will be able to identify the location of the voices better, so that he won't have to go through so many before we get to the very one we want.  It appears that the technology has beaten us on this occasion, and where we thought the voices were, are not where they are with the timing.  But if we take an early break, when we come back in 15 minutes' time, we will be better prepared, 

My Lords.

MADAM PRESIDENT:
We will take a short break of 15 minutes.


(Court recessed at 1045H)
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(Court resumed at 1145H)

MADAM PRESIDENT:
Proceedings are resumed.  

I hope, Mr. Babajide, you have solved the technical problem. 

MR. BABAJIDE:
My Lords, let me apologise profusely for wasting the time of this Court.  Kinyarwanda is not the easiest of languages.  I've tried to learn it for six years and I'm sorry to say I have failed.  Perhaps what we'll do, My Lords, is to stand down P. 2(12) and proceed to P. 2(57) and (58), which are not problematic.  And then we'll follow the same pattern.  We'll just play short excerpts to the witness and he can then identify the voices on those tapes, My Lords.

MADAM PRESIDENT:
Again, the witness would like to say something.  Yes, Mr. Witness? 

THE WITNESS:
Thank you, Madam President.  I wanted to make a brief request in order to explain how I identify voices.  I identify in four phases:  First, you listen to the tape, and if you have no doubt, you can put down the name of the person who is speaking, perhaps listening once.  If the voice is obvious, then you can put the name down.  That is the first phase.  The second phase is listening for the second and the third time.  I just wrote it down.  It's the procedure which I follow.  I just asked for a piece of paper from the Registrar's office.  So it's just some notes that I just jotted down now, right now.
JUDGE SHORT:
From notes, so --

THE WITNESS:
I could put it down and say it off head.  May I repeat?  The first step is to listen to the voice, and if you are sure, then you can write down the name of the speaker.  The second phase, you listen to the sound twice or three times, if necessary.  In case of doubt, you --

JUDGE SHORT:
(Overlapping microphones)
MR. BABAJIDE:
Yes, My Lords.

JUDGE SHORT:
This witness is a factual witness.

MR. BABAJIDE:
Yes, he is.

JUDGE SHORT:
So let him give his evidence as a factual witness.
MR. BABAJIDE:
Indeed.

JUDGE SHORT:
When he starts giving us all this methodology, then it appears as if you are transforming him into an expert witness.  So if you stick to the fact that he's a factual witness and let him just do his voice identification as a normal person and move on.

MR. BABAJIDE:
Indeed, My Lords.  I think he is just abusing the indulgence of the Chamber.  He wanted to say a few things.  The Chamber indulged him and he went on. 

BY MR. BABAJIDE:

Q.
Mr. Ngarambe, please let us stay with the issues as presented to you by my humble self.  Now, we want you to identify the voices of people on tapes.  Now, I'm going to give you a set of transcripts.  Look at them quickly.  Tell this Court whether this was part of the transcripts you worked on.  You return it back to me immediately, and then we'll play part of that transcript to you, and you identify the voices that are on the tapes.  Do you understand that?

MR. MORAN:
Your Honour, just if this man is identifying voices, he shouldn't need the transcript, the transcript to tell him what voices he's supposed to be recognising.

MR. BABAJIDE:

We are happier to do it that way then. 

Now I'm going to play -- has my learned friend finished?  Yes.  
BY MR. BABAJIDE: 

Q.
Now we are going to play another tape.  Please listen carefully.  I know sometimes the audio quality is poor.  57.  Listen carefully and try to identify the voices that you hear on that tape.  
(Tape played)
THE WITNESS:
Could you please replay the cassette? 
(Tape played)

The sound quality is poor.  I think I was -- it was Jérôme Bicamumpaka talking to a journalist called Yassent (phonetic) Bicamumpaka (sic).
MR. BABAJIDE:
My Lords, that's all we want to identify on that tape for now. 

BY MR. BABAJIDE:

Q. Now, Mr. Witness, we are going to play you another tape.
MR. BABAJIDE:
My Lords, this is P. 2(58). 

BY MR. BABAJIDE:

Q.
And please listen carefully and tell us if you can identify the voices of the people on this tape. 
(Tape played)
A. As I said, it needs further identification, but I believe this is Justin Mugenzi. 
(Tape played)

When a message like this one is heard, it has to pass through three other stages, but I'm certain that this voice is Justin Mugenzi's voice.

MR. GUMPERT:
Your Honours, I wonder if the Prosecution could just confirm again what exhibit number they're playing. 

MADAM PRESIDENT:
Exhibit P. 2(58).

MR. BABAJIDE:
58, My Lords. 
(Tape played) 
THE WITNESS:
Could this cassette be replayed, please? 

MR. GUMPERT:
Just while this is being done, does the Bench have this in English as well?  No.  Nor do we. 

JUDGE MUTHOGA:
The cover page is in French.  After that it's in Kinyarwanda, and as Mr. Babajide says, it's a difficult language.  If he hasn't mastered it in six years, it's unlikely to master it in a few months.

MR. MORAN:
Your Honours, while they're backing that up, given the man's answer to the last question, which my notes say, "When a message like that is heard to pass -- pass through three other stages."  And then he went on and identified what he thought was the speaker.  Your Honour Judge Short, I think, noted it.  There's a difference between saying, “Yes, I recognise that voice as Judge Short's voice,” and that's just a lay opinion and a lay identification.  But when you have to start massaging it through three other layers, at that point the man stops being a fact witness and becomes an expert witness.  And the Prosecution has been saying all along that this man is not an expert, yet he's using some sort of technique to identify, more than just his ears, saying that's so-and-so's voice.  And based on that, I think this man's testimony is becoming objectionable. 

MR. BABAJIDE:
My Lords, I am sure my learned friend realised that this witness was caught short and he did not complete his four tests methodology.  At the moment, all he's doing is listening to these tapes and deciding whether he recognises a voice or not.  And there's nothing more than pure factual testimony as far as this is concerned. 
MADAM PRESIDENT:
Go on, Mr. Babajide. 

MR. BABAJIDE:
Most obliged, My Lords.  Let me consult my technical partners behind. 
(Tape played) 

THE WITNESS:
I believe that is the voice of Ngirumpatse, Mathieu.  
(Tape played)

You could stop there.  I think that is Ngirumpatse, Mathieu. 

MR. BABAJIDE:

Q. Thank you.  There's still one more we want to try and ask you to try and identify. 
(Tape played) 

THE WITNESS:
That is the voice of Minister Prosper Mugiraneza.

MR. BABAJIDE:
My Lords, I think that will be all as far as the tapes are concerned, for now.  And if we eventually sort out the matter of P. 2(12), we might return to it at a later point, but if we don't, we'll skip that and proceed with other things. 

MR. CROTEAU:
Madam President, by your leave, I would like -- with your leave, Madam President, I would like my learned friend Babajide -- I would like him to identify the cassette.  In the other cases, we saw -- there was a number quoted, K-number quoted.

THE FRENCH INTERPRETER:
The interpreter did not get it. 

MR. CROTEAU:
And on the last recording, no reference -- no such reference was given.  So I would like him to give us a specific exhibit number for the cassette identified by the witness -- to which the witness answered "Prosper Mugiraneza."

MADAM PRESIDENT:
It's P. 2(58).  

And Mr. Babajide, could you give us the K-number?  Be more specific. 

MR. BABAJIDE:
It's KT -- I'll give the whole reference for this.  The transcript is K015-0071 - K015-0086, and the tape number is KT00-1135.  I hope my learned friend is happy.
MADAM PRESIDENT:
Is it the French version? 

MR. BABAJIDE:
Kinyarwanda, My Lords.

MADAM PRESIDENT:
Kinyarwanda, okay. 
MR. MORAN:
Your Honour, I find I have to stand up and object to the last identification in that it is so suggestive that it deprives my client of due process.  The tape itself had his name on it.  It said, "Let me introduce Minister Mugiraneza."  And then Prosper's voice came on the tape.  That's no different than having a police show-up with five Hispanics and a Caucasian in it.  It identified who the speaker was, so it was so suggestive that it deprives my client of the right to a fair identification. 

JUDGE MUTHOGA:
He is not being identified by that tape at all.  All I am saying is we have a recording of a speech your client made at some point at some broadcasting station, being interviewed by somebody, and that person said, "Let me introduce Prosper Mugiraneza."  And then some voice came.  If in fact that voice is not Prosper Mugiraneza's, that is a fact that Prosper Mugiraneza can go and say, “Whoever said he was introducing Prosper Mugiraneza, was not in fact, introducing me,” or something was brought in from some other tape and fixed in.

MR. MORAN:
No, Your Honour.  The objection is not to the tape itself but to this man's identification of the voice, because he was told on the tape who the next voice is supposed to be.
JUDGE MUTHOGA:
He isn't really identifying anyone because it is being read.  Anyone who can hear it in Kinyarwanda knows who is speaking.  He doesn't have to tell us.  He is only telling those who don't hear Kinyarwanda.  They are getting it translated from -- but it is not him who discovers Prosper; it is the tape.

MR. MORAN:
Yes, Your Honour.  But this man is purporting to be able to identify voices.  And when he's told which voice to identify, it makes it awfully easy.  It's like that police show-up with five Hispanics and a white in it -- and a Caucasian.  Which one do you pick?  You pick the Caucasian.  He's told who the next voice is going to be.

JUDGE SHORT:
Is that what was on the recording? 

MR. BABAJIDE:
I was waiting for my learned friend to sit down and then clarify matters.  My Lords, if you look at the transcript you have, the first point where the scenario of a racist colouration where a number of different people are lined up happened at the point where you have 13.6, and the K-number for that page is KT150075.  And at that point, this man identified Mathieu Ngirumpatse.  So the issue does not even arise at all in the first place.  Unless my learned friend did not follow proceedings properly. 

Having done that, we moved on to another portion, and it was at that point where the identification happened.  And I don't think the scenario he's painting is accurate.  And if he's not aware of it, he’d better cross-check now so that he doesn't raise it in future. 

Indeed, for somebody who is listening to the tape as a composite whole tape and not one where we've skipped to places where we just want him to identify voices, it might look as if it's the same thing going on.  But I'm sure on the screen it is shown as the tape skips, and if my learned friend had followed it properly, he would have realised that the situation he noted did not happen. 

MR. MORAN:
Your Honour, not being a Kinyarwanda speaker or a Kinyarwanda reader, all I'm doing is looking at the place on the transcript pointed to by the Prosecutor, under the -- on K00150075, there's a place where it says 13.6 minutes.  And approximately one, two, three, four lines down from that is the word "Mugiraneza" in capital letters.  A line below that, it shows that a speaker is starting in capital letters that are bold face, followed by a colon.  That shows that whoever prepared that transcript identified Prosper Mugiraneza as speaking there.  So what you have is the tape saying, "Minister Mugiraneza," and about 30 words later, you get a new voice.  That's as suggestive as it can be.
MR. BABAJIDE:
Indeed, My Lords.  The tape -- could my learned friend switch off his microphone, please?  Thank you very much.  Sorry, My Lords.  The tape started from where the name is written, but at any rate -- at any rate, the identification in respect of this portion was of Mathieu Ngirumpatse.  That is the point we are making, and the issue of suggestiveness does not arise.  Indeed, this witness identified this portion as Mathieu Ngirumpatse.  And the records show that clearly. 

Now, we skipped and went further to K0150077, where what he says does not arise.  And it is at that point that the witness identified the voice of Prosper Mugiraneza.  Now, for somebody who is not following, this is excusable, but for my learned friend, who's got the transcript in front of him, who's following the proceedings because he's going to cross-examine on it, it is totally inexcusable on his part to raise this kind of objection because it is not only untrue, but inaccurate. 

JUDGE MUTHOGA:
But the transcript we have, Mr. Babajide, does have Prosper Mugiraneza.

MR. BABAJIDE:
And when we played the tape at that location, the man identified Mathieu Ngirumpatse.  And having done that, we moved on to K0150077, with the word "26.5 minutes" at the top.  And it was at that point of the transcript that he identified the voice of Prosper Mugiraneza.

MR. MORAN:
Your Honour, if my friend is going to be testifying, I wish he would be put under oath because the record does not reflect what was played when.  It just reflects there were three or four different segments played and at various times.  The man identified various people as being speakers.  All I can tell you is I heard the word “Mugiraneza” on the tape, and about 20 seconds later, 15 to 20 seconds later, this man identified my client.  And if the Prosecutor thinks that the record is clear, I'd like to tell -- I'd like him to tell me how the record is clear.  And I have been paying attention, and I don't appreciate being told that I'm misleading the Court. 

MS. MARCIL:
I would like to confirm that I heard exactly the same thing as my learned friend Moran and that I heard the name before the speaker began his address.  Thank you. 

MADAM PRESIDENT:
What name? 

MS. MARCIL:
The name that was identified thereafter by the witness, the voice of which was identified by the witness.  I heard exactly what Counsel Moran says he heard, which is the speaker being introduced before the second speaker began his address, and his name was mentioned.

MADAM PRESIDENT:
I am asking you, what name did you hear, which name? 

MS. MARCIL:
I heard Mugiraneza.

MR. BABAJIDE:
My Lords, I think -- and I want to hope that my learned friends are not playing tricks here.  What we agreed was that to save the time of this Court, we'll play only excerpts of locations on the tape where we want the witness to identify voices.  We played the first portion, and he identified that as 

Mathieu Ngirumpatse.  Now, it is true that I did not interrupt the proceedings, but having identified that portion, we skipped and moved further to another portion of the tape.  And what my learned friends are trying to give as an impression to the Court is that it's one continuous part of the tape that they heard.  But they have the benefit of the transcript, as we have, to follow these things.  And this is what we also used to choose the portions of the tape we were going to play.  And it is completely unfair because my learned friend has with him --

JUDGE SHORT:
Mr. Babajide, how do we -- when you skip, how do we follow you when you skip from one section to another?  And how does the record show the skip and the identification?  How is the matching done between the segment you have played and the identification?  How is that reflected in the record?  And how can we follow that, the way you have done it? 

MR. BABAJIDE:
Well, the assumption, My Lords, is that as the tape was being played, my learned friends, just like I was, had the transcript in front of him.  And immediately after the identification of that portion, 

Mathieu Ngirumpatse, there was a slight pause.  And then I think I told the Court at that point there is still another portion which we would like you to identify, and then we moved on to that.  And I'm sure if we all check our notes, although I wasn't writing things down, that was what transpired.  And the notes will show quite clearly tomorrow morning that that was what happened.  Immediately after he finished identifying Mathieu Ngirumpatse, I asked him, "There is one other portion which I want you to identify."  And then we moved on to that one.  There was a slight pause in between, and I'm sure I -- the tape was stopped for a brief moment, and I said, "There is another portion which we want you to look at."  And that, you know, is the point where the break is, between one portion of the tape and the next.  And they are not the same portion; they are different parts of the tape. 

JUDGE MUTHOGA:
I think the complaint is that when you did get to the other part to be identified, it started off with saying, "And now Prosper Mugiraneza," and then went on and the witness then said, "This is Prosper Mugiraneza." 

MR. BABAJIDE:
No, My Lords.  No, My Lords.  It is at the portion where he identified Prosper Mugiraneza as 

Mathieu Ngirumpatse that Prosper's name appears.  And it is after he had done that, which inures to their benefit and adversely to me, that I said, "Fine, there is still another portion which I want you to identify."  And then we skipped to that portion, and that portion does not reflect the position where they claim. 

MR. MORAN:
Your Honour, as I understand it, the technical people actually run a tape of what's played.  Why don't we just get the technical people from the Tribunal to get the tape and play it back?  If I'm wrong, I'm admit it.  If he's wrong, I'm sure he'll admit it.  But I recall, and some other people sitting around me recall, hearing somebody other than Mr. Mugiraneza use “Minister Mugiraneza,” and then a few seconds later, this man identified Prosper's voice.  But if I'm wrong, I'm wrong.  Let's just play the original tape and find out what happened. 

MR. BABAJIDE:
If the Court so pleases, I agree with that option, My Lords. 

JUDGE SHORT:
So what are you going to replay? 

MR. BABAJIDE:
I think our proceedings as we go along is also being taped, and I think that is what my learned friend wants to hear. 
MR. MORAN:
That's exactly correct, Your Honours.  The technical people run a tape of -- for the Tribunal, for its records, voice records what we say, and it should -- it exists.  It's there. 

JUDGE SHORT:
My question is, what portion of the tape are you -- do you want to replay now? 

MR. BABAJIDE:
Perhaps, My Lords, it's the point up to where he mentioned Mathieu Ngirumpatse and thereafter, shortly thereafter. 

MADAM PRESIDENT:
Mr. Babajide, when you play the tape, why don't you identify the portion on the transcript? 

MR. BABAJIDE:
Well, we had, at the beginning, in the morning, said we would play mere excerpts for him to identify.  And at the point where an identification is made, we assume that it is natural that that portion of the tape is resolved because he's identified the voice at that point.  There is no point continuing with the same line of tape since the voice in that portion has been identified.  So when he said, "This voice is Mathieu Ngirumpatse," and My Lords will recall that we played it the first time, he said it wasn't clear.  We played it again, and he said, "This is Mathieu Ngirumpatse."  And after that, we felt it was a natural break, having recognised Mathieu Ngirumpatse at that location, to move to another location where we want him to identify another voice.  And that was why we found it unnecessary to interject at each time in order not to break the flow of the testimony.

MADAM PRESIDENT:
But how would we know which portion is being played? 
MR. BABAJIDE:
Because on this particular occasion, having finished with Mathieu Ngirumpatse, I remember, I think I said, "There's another portion which we want you to identify."  And then we went to the next part of the tape where we wanted him to identify.  And that is how the proceedings went, My Lords. 

MADAM PRESIDENT:
I think, Mr. Babajide, it would be more appropriate if you identify the portion which you are going to play.  This would, I believe, solve the problem. 

MR. BABAJIDE:
At any rate, My Lords, the first portion we played was KT50075 --

MADAM PRESIDENT:
It's KT or K0? 

MR. BABAJIDE:
On the transcript.  On the transcript it's KT50075.

MR. GUMPERT:
K0, there's no “T” in this.

MR. BABAJIDE:
Sorry.  K015.  Sorry.  K0150075.  And we started in the point 13.6, and in that portion of that transcript, the name Minister Mugiraneza appears.  And the text and the tape continues, and that was the part we played where the witness identified the voice as Mathieu Ngirumpatse.  Thereafter, 

My Lords, we moved on to K01500 -- sorry, My Lords, 77.  And we started from where the time is 26.5 minutes, and it was at that location that he identified Prosper Mugiraneza. 

JUDGE SHORT:
You see, Mr. Babajide, that is the point.  How do we know, when you move from one section to the next, if you do not indicate the K-number to which you have moved?  Where there is an identification, how do we know which section the identification is related to?  You know where you have moved to, but we may not be able to follow you if we do not know to which K-number you have moved to and what identification has been made at that point. 

MR. BABAJIDE:
That is indeed true, My Lords.  And the reason that happened was that once he had identified the first portion as Mathieu Ngirumpatse, and I do apologise for not anticipating this kind of situation or scenario, I thought that had ended that portion.  And I said there's something else or there's some other thing we need to move on to.  I know the proceedings may not capture this.  I signalled to my people to move on to that next page.  But I did not, because in all honesty, I did not want to disturb the flow of the testimony, indicate that, My Lords, we're now moving on to, you know, this particular portion of the transcript.  And that might also be suggestive to the witness also because that might be important for him, without any prompting, to identify the voice as we go along.
MADAM PRESIDENT:
The witness doesn't have a copy of the transcript before him. 

MR. MORAN:
Your Honour, if it's important for him to identify a voice without any prompting, now, think about what the Prosecutor said.  I think that the best evidence of what occurred is the tapes that the technicians say -- have, and we can listen to that and we can hear it.  But the Prosecutor is saying that a 
man -- an announcer introduced Prosper Mugiraneza, and this man then, ten seconds later, identified the voice as someone else.  That's possible.  Anything is possible.  I think that what we need to do is just listen to what was played in Court over our earphones, admitting that none of us -- or I don't, and I don't think any members of the Bench and I don't think very many of the Prosecutors, speak Kinyarwanda, but we can hear the word "Mugiraneza," and then we can hear the voices change, and then we can hear the identification, or we don't, we hear something else.  But the actual tape recording kept by the Tribunal's audio-visual people is the best example, best evidence of what occurred, not what I say what happened, not what the Prosecutor says what happened.  It shouldn't take long to be able to find that.  I'm sure we can have it by the morning.  But my objection is still that it was a suggestive identification because he was told who to identify.  

MADAM PRESIDENT:
We have been informed that the technicians can replay the tape.

JUDGE SHORT:
The video.

MADAM PRESIDENT:
The video, the video of the proceedings.  So can we ask --

MR. MORAN:
Your Honour.  Oh, sorry.

MADAM PRESIDENT:
So may we ask the technicians to replay the proceedings, the last proceedings, and to find out whether the name of Mr. Mugiraneza was mentioned by the speaker before his identification by the witness.

MR. MORAN:
And Your Honour if we could give the Kinyarwanda booth a heads up to listen also so that -- because I don't speak -- none of the four or five of us speak Kinyarwanda, so if the Kinyarwanda booth could be listening also to just double check that I heard what I thought I heard. 

MR. BABAJIDE:
If that were to be the case also, My Lords, perhaps the Kinyarwanda booth could also look at the Kinyarwanda transcripts and tell us exactly what part was being translated when he made his identification and that will clear the matter fully. 
MR. GUMPERT:
Was there any translation?  I don't recall any translation in English.

MADAM PRESIDENT:
There was no translation.

MR. BABAJIDE:
There was no translation, but if they read what was being said to the witness, they'll know the portion of the transcript where that part came from and they'll know the portion where the other part, where he identifies some other person, came from.  And that will clear the matter, My Lords. 

MADAM PRESIDENT:
Is it possible for the Kinyarwanda interpreter to translate it into English? 

THE KINYARWANDA INTERPRETER:
Yes, Your Honour, it is very possible. 

MADAM PRESIDENT:
So Mr. Interpreter from the Kinyarwanda booth, please translate it while it's being played. 

THE FRENCH INTERPRETER:
Madam President, the French booth would like to know if it should be interpreted –

MR. GAUDREAU:
I think it is not very necessary for the both of us, okay?  Just in English.

MADAM PRESIDENT:
So no need of translating it into French. 

THE FRENCH INTERPRETER:
Thank you, Your Honour.  
(Tape played)
MR. BABAJIDE:
My Lords, I think we can have the transcript resolve the issue now.  The fault is entirely mine and my team’s, and they did not follow my instructions to the letter.  I've just been told now that the portion I thought was played had not been played.  They've just confirmed to me, because I did say to them, "Move forward," but they've just confirmed to me now that the portion I thought was played had not been played.  And I apologise to my learned friend.  I think his view and perspicacity of the proceedings (overlapping sound channels)... had in fact thought that they had played the second portion, and they've just confirmed to me now that they have not.  I'm very sorry for the confusion.

MR. MORAN:
Your Honours, I accept my friend's apology, but I would like it to be followed up by a beer after court, if it's possible. 
JUDGE MUTHOGA:
It can hardly be enforced by the Court, that.

MR. MORAN:
And, Your Honours, those who choose to join us, I'm sure that the Prosecutor would be happy to buy for all of us.

JUDGE MUTHOGA:
A good many of us intend to inherent the kingdom of God, and for that reason, they wouldn't be there to join you. 
MR. MORAN:
Your Honour, if you're Irish, we take a slightly different view. 

MR. BABAJIDE:
All I can say, My Lords, is that to err is human but to forgive is against company policy.  In the circumstances, My Lords, we would like to stipulate that the witness at that portion of the tape initially identified Mathieu Ngirumpatse, and later on, altered it to Prosper Mugiraneza.  I think that is a satisfactory way to stipulate from the Bar what transpired in respect of that portion.  And he probably did it after he heard the name -- sorry, Prosper Mugiraneza in the tape itself.  We stipulate that, and so there should be no confusion.

JUDGE SHORT:
So this stipulation constitutes what evidence from you explaining what happened?  I don't quite understand what you are saying.

MR. BABAJIDE:
It's explaining what happened, My Lords, so that it doesn't become a portion or a point of controversy when we do our final briefs on the matter. 

MR. MORAN:
Your Honour, the easy way to solve that problem would just be for Judge Khan to say "objection sustained" and we move --

MADAM PRESIDENT:
But he has conceded the objection.

MR. MORAN:
Pardon me, Your Honour? 

MADAM PRESIDENT:
Mr. Babajide has conceded to your objection, and he has also apologised.

MR. MORAN:
The apology was for what occurred but my objection was that the -- the identification should not be admitted because it was overly suggestive, and like I say, Your Honour, if you just say "objection sustained," that solves the problem.
MADAM PRESIDENT:
So I say objection sustained.  

Go ahead, Mr. Babajide.

MR. BABAJIDE:
My Lords, apart from my learned friend Tom Moran, we all love to hear the president's voice from time to time.  I think both courses of action amount to the same thing.  

Now, in view of the fact that the last portion of this tape has not been played, we would like to play one more last portion of that tape and see if the witness can identify the voice on that tape.

MADAM PRESIDENT:
Would you identify the portion, Mr. Babajide? 

MR. BABAJIDE:
That is true.  Anyway, we'll drop -- we'll drop that whole line of inquiry and move on to something else. 

MADAM PRESIDENT:
Mr. Babajide?
MR. BABAJIDE:
Yes, My Lords.

MADAM PRESIDENT:
We are waiting for you.

MR. BABAJIDE:
I thought the Bench was deliberating. 

BY MR. BABAJIDE:

Q.
Mr. Witness, you told this Court that you also did some work for the Office of the Prosecutor in 1998; is that correct? 

A.
It is right.

Q.
And can you tell this Court the nature of the work you did during that period?

A.
In 1998, the work I did was to show how the anti-Tutsi propaganda was conducted.

MR. GUMPERT:
I object to this answer, with respect.  This Court cannot hear, and should not hear, and has already made it plain that it will not hear, from this witness in his capacity as an expert.  Even to describe the work which he did along those quasi-expert lines is objectionable.

MR. BABAJIDE:
I don't see and I didn't hear the word "expert" being uttered by this witness.  He only said he did some work for the OTP, and he was trying to tell us what the work was.  He didn't call himself an expert.

MR. MORRISON:
I'm sorry, I'm going to interject here.  I've sat silent through this because of the competence of my learned junior, but what the Prosecution has nakedly been trying to do with this witness here, and we've now reached a point where it's becoming very obvious, is somehow to substitute work for expertise.  And it's now become obvious and transparent.  It's misleading, and my learned junior is quite right, this evidence should not be admitted into evidence by this witness.  If they have an expert witness who can deal with the same subject, all well and good.  This is not the witness. 

MS. MARCIL:
(No interpretation)
THE FRENCH INTERPRETER:
Can counsel wait for the French booth to finish its interpretation? 

MS. MARCIL:
I would like to support the objection raised by the Mugenzi team.  It's also the position of 

Dr. Casimir Bizimungu.  The word "propaganda" can be discussed extensively as to whether there is an expertise, whether there exists an expertise.  That is our position, Madam President.  

The translation has not been complete. 


We are saying that we object to the answer of the witness. 

MR. BABAJIDE:
My Lords, I think this is the moment we've all been waiting for.  As far as we are concerned, there is no significant difference between the witness statement written by this factual witness and what we have called a report here.  And he's not going to testify to the contents of this report as an expert.  He's going to do so as a factual witness and as one who worked for the OTP in doing the job.  And perhaps if he told this Court what he did exactly, it will be clear to this Court that he did not do it in his capacity as an expert.  Neither is he going to testify to it as an expert.  

Now, I can see that all along my learned friends suffer the same sin of presumption that most lawyers suffer from, and they've presumed that this is technically a report and as such it's an expert report, and therefore you cannot admit it or listen to it.  We say it is not an expert report.  We say it is no more than an aide-memoire or a statement he had written in the past, although he did it under commission of the OTP, and as far as the jurisprudence of this Court is concerned, there is nothing stopping you from listening to him or admitting it into evidence.

MR. MORAN:
Your Honour, the introduction to his whatever you want to call it, is located at K0285336, and it said, "This report is the result of a mission assigned to us by the International Criminal Tribunal for Rwanda.  The mission started on 14 March 1998 and had the following five objectives: 1, to study the written press as well as radio and television broadcasts; 2, to collect significant excerpts which proved the existence of anti-Tutsi propaganda; 3, to study the impact of that propaganda on the Rwandan population; 4, to provide examples of violence or other proscribed acts perpetrated against individuals or groups of persons, which appear to be a direct or indirect result of propaganda; 5, to map out the evolution of such propaganda during the events of 1990 to 1994."  If that doesn't call for special expertise beyond that of the average person, my question, as a taxpayer from a country that sometimes pays its UN dues:  Why did the ICTR and the OTP waste its money on having this put together?  Clearly, its objectives call for special expertise and training. 

MR. BABAJIDE:
My Lords, as far as we are --

MR. CROTEAU:
Madam President, if I may, just to support my colleague Counsel Moran, this witness in the late -- late morning, when Counsel Babajide asked him what was the mission entrusted to him by the OTP, the witness answered that he signed a contract and that he listened to tape recordings, that he classified messages contained in the tape recordings in chronological order, and that, in conclusion, he analysed the documents; that is an assertion by the witness himself.  But what Counsel Moran is saying, that all this witness is saying amounts to expert testimony, political opinion, opinions from political science, and I'd like to submit that the witness cannot go any further than that. 

Even though the witness is not consulting the witness -- the report, it is nonetheless a report in which the witness is expressing opinions.  Sometimes the opinions are based on political concepts, legal concepts, and that amounts to giving expert testimony, and I congratulate -- I congratulate my learned friend Babajide for not wanting to disclose this report. 

MR. BABAJIDE:
I don't know what --

MADAM PRESIDENT:
Just a minute. 

Mr. Babajide, what was your question?  What was the last question asked of the witness? 

MR. BABAJIDE:
I asked him what was the nature of the work he did for the Office of the Prosecutor at a particular point in time, and he had started telling us that he did some report, and it was at that point that my learned friend sprung up to raise his objection. 

MADAM PRESIDENT:
We would like to hear the answer of this witness.  So he can answer the question. 

BY MR. BABAJIDE:

Q.
Yes.  Can you please continue with your answer?

A.
Honourable Madam President, before I continue, I would like to say something about what I'm hearing now.  It is true that I was told to come here to give evidence as a factual witness.

MR. GUMPERT:
(Overlapping microphones) … he shouldn't have been hearing the last 20 minutes of discussion, in any event.

MR. BABAJIDE:
Well, my learned friend had every opportunity to dismiss him from the proceedings, if he wanted, but at least he should have the courtesy to allow the Judges to conduct the proceedings. 

MADAM PRESIDENT:
Mr. Gumpert, let's see what he has to say.  Let's see.

MR. GUMPERT:
Well, Your Honour disposes; I only propose.  I would submit that he should answer the question, and he ain't. 

MADAM PRESIDENT:
Okay, Mr. Witness, answer the question asked by the Prosecutor. 

THE WITNESS:
I request that the question be repeated. 

BY MR. BABAJIDE:

Q.
Can you tell this Court the nature of the work you did for the Tribunal in 1998?

A.
As I explained before the objections were raised, I was contracted with specific objectives, what I had to look for in cassette recordings and in press publications, to make extracts, pertinent extracts, that show the points they had pointed out, for instance, where it is clear incitement to violence, to incitement to anti-Tutsi hatred and such elements.  I took the cassette, listened to them, all of them.  I went making extracts.  I selected texts to be used.  Afterwards, I used -- I classified them, using chronological order. 

At one stage, I made analysis following the events, what the message was at every stage.  Some of the messages were not clear, and it required putting these messages in a context, maybe from other sources, so as to understand better the message. 

Q.
And this selection and classification that you did, did you also use material from the media that you are used to?

A.
That is correct.

Q.
And in the end, when you finished your selection and classification, what exactly did you do with it?

A.
I -- I put chapters, different chapters, showing messages that incited one section of the population to kill Tutsis or to kill people opposed to MRND and CDR and the Power factions of other parties, and I also pointed out other elements that the Prosecutor had asked me to do, and afterwards, I submitted the report.

MR. GUMPERT:
The witness is already telling the Court what conclusions he came to.  This is why I asked --

JUDGE SHORT:
Mr. Gumpert, he hasn't told us what conclusions he came to.  He's telling us what he was asked to do.  And at the stage when he comes to either telling us what his findings were or, as he puts it, the analysis he made, then I think you'll be entitled to get up and then make your objection, but at the moment all we want to hear is what he was instructed to do and what he did.  Now, as to the end product of this exercise, whether that end product is admissible or not is another matter, and I think that will be determined when he attempts, or Mr. Babajide attempts, to produce in evidence the report which he prepared as a result of the work which he said he did.  So we are mindful of the fact that you object to this report, and when we get to that stage, we will take arguments from both sides as to whether this report is admissible or not, either in part or in whole. 

MR. GUMPERT:
Well, I'm sure the Bench understands, but I hope I make it plain, I am not raising my objection to the report now.  I am raising my objection to the witness saying such things as, "I classified material which I found which showed incitement to anti-Tutsi hatred in one chapter."  That is a paraphrase of what the witness just said.  "We dealt with of the Power factions of the parties in another chapter."  The witness was there dealing with, in broad terms, the conclusions he had come to as a result of the research he had undertaken.  I object to him saying those things to this Court on oath as a witness because I do not believe he is qualified to do so.

JUDGE SHORT:
Yes, but Mr. Gumpert, we must know what he did to be able to determine whether it was appropriate for him to do what he did.  So -- and you must acknowledge the fact that we are professional Judges.  We are not going to be influenced by the fact that he says he did what you consider to be the work of an expert.  We are not going to be influenced by that.  But we must listen to what he was asked to do and what he did, and then when we get to the stage where he says, "Well, this is the outcome of my -- my assignment."  And then we will consider the admissibility of the report.  But I think there is no harm in him telling us what he did, even though what he says may be objectionable to the Defence.

MR. GUMPERT:
Well, Your Honour, I say it's objectionable to the rules, but I can't take it any further.  If Your Honours are against me, I shall sit down.

JUDGE SHORT:
Which Rules are you referring to? 

MR. GUMPERT:
The Rules, Your Honour, which deal with the admissibility of evidence from a person who has not been qualified as a witness  -- I'm sorry, as an expert.

JUDGE MUTHOGA:
There is no evidence being admitted.  The admission of which is being sought is a question and an answer.  The answer is to tell us what it is this person did, to see if this person comes into an area which he would not be legitimately entitled to come into, which is the area of an expert.  Because he has been put forward not as an expert but as a witness of fact.  If he tells us, "We put this in cartons and packed them away in a corner of the Prosecution's office and kept them there," or if we -- he says, "We had all this put in code and coded in this form or that form," or "We had this done, this and that and that," that itself, that is -- that evidence doesn't constitute expert evidence.  It merely constitutes what it is he did.  

It is when he comes to say, "Now, having studied all these things and so forth, I formed the following opinion."  And at that point we ask him or ask Mr. Babajide to tell us why -- how a witness offered to come to tell us his opinions on whatever he may have done, and that is the point you and 
Mr. Babajide are calling the great -- the battle of battles.  You will then fight the battle of battles, and it will be our unfortunate position that we have to rule on it and make some ruling, and that ruling will guide the proceedings from then on.  But as for the witness telling us that, "I was told to take those cartons, pack them in a corner, put them or divide them into this or this and this," I do not think that is properly objectionable, in my judgement. 

MR. GUMPERT:
I can't say better what I have. 

BY MR. BABAJIDE:

Q.
Mr. Witness, and this selection and classification which you did, were the newspapers, the same newspapers that you read when you lived --
JUDGE SHORT:
Don't -- please, Mr. Babajide, don't lead the witness.  Let him tell us what he did. 

MR. BABAJIDE:
Will do, My Lords. 

BY MR. BABAJIDE:

Q.
Now, can you tell this Court what news -- well, material you used in your selection and classification?

A.
My work, I used registered -- recorded cassettes, registered cassettes, from radio stations, especially RTLM and Radio Rwanda.  I took out extracts that were behind incitement and even justification; some leaders went abroad to say that what was being done was good.  

I also took newspapers from the extremist press, like Kangura, La Médaille Nyiramacibiri Umurwanashyaka and such press, including Échos des Mille Collines.  I took extracts from such papers, showing how these people are sowing against the Tutsis.

MR. GUMPERT:
I'm sorry, I must raise each time the witness transgresses.  He is telling you now what his opinion is.  He's not telling you what work he did, he's telling you what his conclusions were.
MR. BABAJIDE:
We object to that.  I don't think that's what the witness is saying essentially.  He's just telling exactly what he did. 

THE WITNESS:
Afterwards, among the duties assigned to me by the Prosecutor was to assess the impact that this had, the propaganda had on Tutsis and other people who were opposed to Hutu Power.  I searched for this in the opposition press, like Isibo, Kanguka, Rwanda Rushya.  These were the newspapers where there were many editors who later got killed, and the writers in those newspapers show that people wanted the extermination of the opposition.

MR. GUMPERT:
(Microphones overlapping) -- of the work he did.

MR. BABAJIDE:
My Lords, there is a difference between objections and disruption.  I think this is becoming disruption. 

BY MR. BABAJIDE:

Q.
Please continue, Mr. Witness.

MR. GUMPERT:
Would Your Honours rule on that?  I'm seeking to raise an objection every time that the witness --

MADAM PRESIDENT:
Mr. Gumpert, let him complete his answer.  Then you can object.

JUDGE SHORT:
Okay, Mr. Gumpert, hold on. 
Witness, confine your testimony to what you did.  Omit conclusions and findings.  Don't tell us the findings or conclusions which you reached as a result of your assignment.  For the moment, just tell us what you did.

MADAM PRESIDENT:
What you were asked to do by the OTP.

THE WITNESS:
That's what I'm talking about.  The extracts were put, classified, one after the other, until I came to some conclusions, which I'm not going to talk about now, in order to avoid problems.  They were extracts from extremist press, and then I would make a comparison with the language used in the opposition press. 

BY MR. BABAJIDE:

Q.
Now, can you tell us, please -- and limit yourself to the question -- the dates of the publication of the material, starting with the newspapers one by one?

MADAM PRESIDENT:
What material? 
MR. BABAJIDE:
The ones he --

MADAM PRESIDENT:
Used for filing this report? 

MR. BABAJIDE:
Yes, My Lords. 

JUDGE MUTHOGA:
Which dates? 

MR. BABAJIDE:
The dates of the materials, the publication of the materials which he extracted from.

JUDGE MUTHOGA:
The dates when those materials were published? 

MR. BABAJIDE:
Yes, My Lords.

JUDGE MUTHOGA:
In years or in days? 

MR. BABAJIDE:
In years, My Lords, because there are quite many and maybe without being suggestive to -- I leave him to do that because we don't want to --

MADAM PRESIDENT:
Mr. Babajide, be more clear.  You want him to speak about the material and the dates of those material which he used for compilation of the report? 

MR. BABAJIDE:
Yes, My Lords.  That's all we want at this point. 
THE WITNESS:
All those extracts have got dates, dates on which the speeches were given, but I wish to remind you that I did -- I made that report in 1998.  I cannot repeat the dates unless I have my reference -- my references, and you have told me not to use any written material as a reference. 

BY MR. BABAJIDE:

Q.
Generally -- at a later point in time, we will know whether you will be able to use the material you have submitted.  But generally, can you remember or give an idea of the period that the material you used fell within?  Let's start with the newspapers first. 

A.
The newspapers -- the newspapers start with 1990.  In 1990 -- it started in 1990  and it goes on up to 1994.  That is the written press that was covered.  Then the opposition, the opposition press -- I mean, this concerns both, the opposition press as well as the extremist press like Kangura, Nyiramashubiri and others.  That covered about five years.  

As to Radio Rwanda and RTLM, there aren't many extracts from Radio Rwanda, not as many as the RTLM coverage.  RTLM station started in 1993, so it is between 1993 and 1994.  We especially got concerned about the three months during which genocide and massacres were carried out. 

Q.
Now, having done all this --

MADAM PRESIDENT:
Hold on.  Okay, go ahead. 

BY MR. BABAJIDE:

Q.
What did you -- what was the final product of your work?

A.
I compiled a report of 302 pages which I submitted to the Prosecutor.

Q.
And if you see that record now, would you be able to recognise it?

A.
I would recognise it.

MR. BABAJIDE:
My Lords, we would like at this point to show this witness a copy of this report, simply to identify and recognise whether it's the same one he did for the OTP in 1998, and then we take it from there, My Lords. 

JUDGE SHORT:
You only want him to identify it?  You are not going to proceed to tender it so that we can get over this hassle about whether it's admissible or not? 

MR. BABAJIDE:
Well, My Lords, immediately he identifies it as such, I will seek to tender it.

JUDGE SHORT:
Don't postpone the evil day, please. 

MR. BABAJIDE:
The little coward in me will always win. 

MADAM PRESIDENT:
Mr. Koshopa, please show the report to the witness. 

JUDGE SHORT:
Mr. Babajide, move on.  Move on.  Let's --

BY MR. BABAJIDE:

Q.
Mr. Ngarambe, is that the report you produced for the OTP?

A.
It is the one.  It's the one I submitted.
MR. BABAJIDE:
Now, My Lords, the Prosecution would like to tender this report, which has been disclosed to the Defence, as Exhibit P. 78.

MR. GUMPERT:
And the Defence objects to the tendering of the same, as I think the Court is aware.
MR. MORAN:
Yes, Your Honour, you know my position.
JUDGE SHORT:
Give us your position.  We'll give a ruling on this matter.

MR. GUMPERT:
Now? 

MADAM PRESIDENT:
We'll hear you tomorrow.  Tomorrow, Mr. Gumpert. 

MR. GUMPERT:
The reasons are lengthy, Your Honour.  I'm ready to go.

JUDGE SHORT:
All right.
JUDGE MUTHOGA:
You are raring to go.  You are raring to go, no doubt.  But given the amount of time available, you may not have enough time to --

MR. GUMPERT:
Well, I'll talk fast and I'm sure that we could sit on a little bit, but if the Court wishes to start tomorrow morning, we'll go then.

JUDGE MUTHOGA:
It would be better tomorrow morning.  Everyone would have had a good breakfast and no doubt you will be ready for what Mr. Babajide calls the battle of battles.

MR. GUMPERT:
I must say I didn't hear him use that phrase, but this can really only, surely, be a minor skirmish in the overall scale of things.  One last point, may it be clear that the witness can have a break tomorrow morning and need not come until we call for him, when this matter has been resolved?

JUDGE MUTHOGA:
That's right, actually. 

MR. BABAJIDE:
And having identified the material, can I take it back from him, My Lords? 

MADAM PRESIDENT:
Yes, you can.  

Mr. Koshopa, give the report to the Prosecutor, please.

MR. BABAJIDE:
And if My Lords so wishes, I think it's a convenient point to break for the day.

MADAM PRESIDENT:
Yes.  We adjourn, and resume tomorrow morning, at 9. 
Mr. Witness, do not discuss your evidence with anyone outside the court.  As you know, we are still continuing with your evidence. 

THE WITNESS:
I understand you, Madam President. 
(Court recessed at 1330H)
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