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P R O C E E D I N G S
MADAM PRESIDENT:

Good morning to all.  The Court is in session now.  

The appearances are the same as before, Mr. Ng'arua? 

MR. NG'ARUA:

I confirm that, My Lord. 

MADAM PRESIDENT:

Thank you.

And, Mr. Gumpert? 

MR. GUMPERT:

Yes. 

MADAM PRESIDENT:

Thank you.  Now, you can proceed. 

MR. GUMPERT:

Thank you, very much, Madam President.  

THE WITNESS:

Madam President, before we proceed, may I complete an answer which I gave yesterday, I believe it was perhaps the day before to Judge Short and Judge Muthoga, concerning the operation of the judicial system and the question of arrest.  

There was an example which I did not mention that is extremely relevant, of a case in Ndora commune, where people were arrested for having selected and killed refugees fleeing from the adjacent area of Kigali ‑‑ Kigali‑rural.  As they came through the commune, they killed people at the barrier.  The bourgmestre was opposed to this.  He arrested them.  He sent them to the central jail in the préfecture.  He was ridiculed and asked, "Why have you arrested these people?  Take them back."  He took them back and kept them locked up in the communal jail.  This produced a lot of turmoil in the commune where other people demonstrated against the fact that the killers had been arrested.  Basically saying, "Why should these people be singled out and arrested because they killed Tutsi?"  

In that context, the prime minister and Minister Nyiramasuhuko, who were from the region, came through, apparently by coincidence, discovered the scene and ordered the killers released. 

MADAM PRESIDENT:

And when was that?  

THE WITNESS:

The date is not given, Your Honour, but it was certainly after the ‑‑ after the third week in April.  It was probably ‑‑ I can probably locate the exact date, but it was certainly after the third week in April.  And, subsequently, this bourgmestre was removed, and he was removed, according to Mr. Kambanda, specifically because he had not correctly understood the directives of the government. 

JUDGE SHORT: 

What's the name of the bourgmestre?  

THE WITNESS:

I would have to check my book for that, but while I'm doing that, perhaps we could distribute the relevant pages which talk about this incident. 

MADAM PRESIDENT:

John, please get the copy from Madam Des Forges. 

JUDGE SHORT: 

And these copies you are distributing indicate the source for this information. 

THE WITNESS:

It does.  There are K‑numbers on there, Your Honour.  

MR. MORAN: 

Your Honours, I don't know whether this is going to be introduced into evidence or not, but this is apparently some portion of the custodial statements given by Jean Kambanda to the Office of the Prosecutor back in 1997, I believe, and given the fact that Mr. Kambanda is not a witness, and given the fact that these are custodial statements, and given that at a time when Mr. Kambanda was one trying to reduce his own culpability and would have a motive to reduce his own culpability and to point a finger at somebody else.  Your Honour, I would suggest that these statements are inherently unreliable as would all ‑‑ the all ‑‑ all the custodial statements to point a finger at somebody else.  And ‑‑ 

JUDGE SHORT: 

Mr. Moran. 

MR. MORAN: 

Yes, Your Honour. 

JUDGE SHORT: 

We have heard so much about the speeches made by Mr. Kambanda and the witness has been cross‑examined about what Mr. Kambanda said and what he meant, and attention has been drawn to by ‑‑ to ‑‑ by Mr. Gumpert to portions of his speech about statements he made about the law enforcement agencies and directions given to the courts ‑‑ to the law enforcement agencies to prosecute people who were committing killings.  

Having regard to all that evidence, do you question the admissibility of such a document?  Would you say that it is not relevant because relevance is really the primary test for admissibility?  As to how much weight it would give to it, taking into consideration the fact that Mr. Kambanda is not here before us, and the circumstances under which it was taken, as you said, maybe he was trying to shift blame and so on, that's a matter, of course, the Chamber can take into consideration.  But having regard to the direction in which the cross‑examination has gone and the matters that have been dealt with during cross‑examination, can you really contend that a statement like this ‑‑ 

MADAM PRESIDENT:

‑‑ which has already been disclosed to you. 

JUDGE SHORT: 

‑‑ is inadmissible?  

MR. MORAN: 

Your Honour, I would come ‑‑ I would talk about that two different ways.  The first thing is a public statement made by Mr.  Kambanda in the course and scope of his ‑‑ on the radio in the course and scope of his duties as prime minister of Rwanda, is substantially different in every way from a custodial statement that's in ‑‑ where he does have the motive to shift blame, the motive to lie.  

Secondly, the ‑‑ 

JUDGE SHORT: 

Motive goes to weight.  Just as the Prosecution or the Defence may call witnesses who are related to ‑‑ to one of the parties, the motive for such witnesses giving testimony which, maybe, may favour one party or the other is a factor taken in consideration in assessing the credibility or the weight to be attached to such testimony.   But, surely, it doesn't go to admissibility, does it?  

MR. MORAN: 

Yes, I believe, it does, Your Honour, in these circumstances.  

JUDGE SHORT: 

In what way?  

MR. MORAN: 

Because – because --
JUDGE SHORT: 

I mean about what Mr. Kambanda said, speeches he made are admissible, but statements he made to the prose ‑‑ to the investigators are not relevant, are not admissible.  We should look at ‑‑ we should look at statements he made, broadcasts he made, but we must not look at statements he made to investigators.  Well, I mean, how do you justify that distinction? 

MR. MORAN: 

Your Honour ‑‑ 

THE ENGLISH INTERPRETER:

Please, please, mark a pause.  I'm sorry, Mr. Moran.  

MR. MORAN: 

Your Honour, I would justify under the Tadic decision on hearsay, which is about a 1997 decision which is handed down by the ICTY Trial Chamber, and it's been followed in both Tribunals, which says that, "The proponent of evidence ‑‑ of hearsay evidence has to show its reliability, some level of reliability."  

Secondly, I'm sure who the proponent of this piece of paper is.  The Prosecutor has introduced it, as this Des Forges Exhibit No. 1.  She is not a party to this law suit.  

And, finally, Your Honours, if the Court would recall some time ago, a witness appeared ‑‑ I want to say it was Witness D, but don't hold me to that ‑‑ who recounted a conversation with Mr. Kambanda.  And Mr. Kambanda had given a statement that was contrary to what the witness's said.  And if the Court would recall, I wanted to introduce a portion of Mr. Kambanda's statement, not to show that the witness was not telling the truth, but to show ‑‑ to impeach the statement that Kambanda had given the witness, and the Trial Chamber did not allow me to do that.  In fact, the Trial Chamber did not even allow me to put into the record so the Appeals Chamber could see the statement, the inconsistent statement.  

Your Honours, these things are inherently unreliable.  They haven't been offered by a party, and if they are brought in, my client would be deprived of his right under Article 20 of this Statute to cross‑examine Jean Kambanda, if these statements are introduced for the truth of the matter asserted.  This is even the situation, Judge, where you get somebody who gets up and says, "Kambanda told me this."  This is so far removed from Kambanda's speaking.  I don't know who PD is.  I have no idea.  It can stand for police department.  I don't know; you don't know either.  

Your Honour, the ‑‑ the inherent reliability ‑‑ unreliability of these statements taken when the man had no counsel, statements, I understand, he later retracted.  

JUDGE SHORT: 

Anyway, Mr. Moran, I think all this is premature.  The witness in the box cannot tender the statement, so, the witness is showing the statement to us.  At the appropriate time, if somebody seeks to produce the statement, we'll take the arguments and rule on it. 

MR. MORAN: 

All right, Your Honour.   

THE WITNESS:

Your Honour, the name of the bourgmestre of Ndora Celestin Rwankubito.  That's C‑E‑L‑E‑S‑T‑I‑N R‑W‑A‑N‑K‑U‑B‑I‑T‑O. 

MADAM PRESIDENT:

And what was his ethnicity?

THE WITNESS:

He was Hutu, Your Honour.  

I could also remark that there was another incident concerning the judicial ‑‑ the carrying out of justice involving the minister of justice directly, and that has to do with the death of Préfet Habyalimana of Butare.  After he was removed, he requested and received from the incoming préfet continued protection, continued police protection, for several days.  That apparently then ended and he went into hiding.  In some time after the 6th of May, and we know it was the 6th of May because there is a meeting of the security council of Butare préfecture, where he is identified and a list of people still being sought.  So, at that point his whereabouts was not known. So, after that time, he was found by a group headed either by the prosecutor general or the judge of the first tribunal of Butare.  He was then arrested and held locally for several days and then sent to Gitarama.  

And if you recall the discussion yesterday about his reasons for removal and the accusation that he was assisting the enemy in some way, it’s important to know that the minister of justice then brought to the council of ministers the fact that Habyalimana had been arrested and was in custody in Gitarama.  No one had any charges to bring against him.  He was then released, thereby removing government responsibility for his death, because it was, after all, appropriate to release the man against whom there were no charges.  But setting a Tutsi former préfet out alone on the public highway was an invitation to his execution, and that is what happened.  

There was a similar case in Butare town where several priests had been arrested and then feeling that it would have been impossible to prove charges against them, they were released and killed just outside the prison gate.  So these are some pieces of additional information on the functioning of the judicial system. 

MADAM PRESIDENT:

Mr. Gumpert, you have the floor for your remaining ‑‑ 

MR. GUMPERT:

Thank you, Your Honour.  Could I just take a moment to digest that last passage with my ‑‑ with my client? 

MADAM PRESIDENT:

Okay. 

ALISON DES FORGES,
CROSS‑EXAMINATION (Continued)
BY MR. GUMPERT:

Q.
Dr. Des Forges, one preliminary matter with the consent of the Prosecutor, I gave you last night a document, which I hope we can refer to by the shorthand as the Kayishema document.  It was ‑‑ I'm not going to take you to any particular passage of it, or if you still want to find it, you can do so.  It was a document we referred during the earlier part of my cross‑examination, wasn't it?

A.
That's correct. 

Q.
And you said that you were not sure, but you thought it was possible that, although the document was dated the 10th of April, it was, in fact, a continuing account of events which might include the meeting of the préfet on the 11th of April, and although you weren't sure, because I have been asking about your sources when you wrote your book for that meeting, you thought that might be one of the sources or, indeed, the source other than the anonymous source which you've mentioned.  Did you have a chance to flip through it last night? 

A.
I did. 

Q.
And I'm correct in saying ‑‑ I don't have it in front of me any longer, you have it, but I, in turn, flipped through it before you did ‑‑ that it does not deal with events on the 11th of April? 

A.
That is correct.  As I recall, it was a chronicle covering a period of several days, but not the 11th of April. 

Q.
Thank you.  Since you have copy of that, although not here, but in your records, I wonder if I could have that one back of the ‑‑ ‑ well, at some appropriate moment; it doesn't matter when.

A.
Of course. 

Q.
Thank you very much.  Can I take you document 30 which we were about to embark upon last night, document 30 in the bundle of documents?  This is the last document which I want to refer you to on the subject of civilian defence.  It is a letter in French addressed to the chief of staff of army from 

Anatole Nsengiyumva, the commandant of the Gisenyi army area, with a copy sent to the minister of defence; do I correctly identify it? 

A.
That is correct. 

Q.
And it stated the 14 of December of 1993, as we see. 

A.
That is correct. 

Q.
The French original, I propose the first three pages; then there is a title page, and there is an English translation, an official one.  The writer begins by referring to a massacre which he alleges had taken place in the commune ‑‑ that should be Mutura, shouldn't it, rather than Mutara?

A.
Correct, yes.  

Q.
On the 29th and 30th of November of 1993? 

A.
It's correct in the original.  It's the translator who has misspell the word.   It should be M‑U‑T‑U‑R‑A. 

Q.
Yes.  Now, that was an attack and a massacre which actually occurred, wasn't it, the writer is not inventing that?  

A.
That is correct. 

Q.
And the attacking force was a detachment of the RPF? 

A.
There were two attacks at that period in the northwest, which were subsequently investigated by UNAMIR.  They never published the results of their investigation, but there is considerable ‑‑ they left a considerable documentation from the inquiry.  And from reading the results of that inquiry, it appears that the attackers were indeed soldiers of the RPF, although at the time, many people were not at all convinced to that, including people who were relatively neutral.  But, the ‑‑ certainly, the witness statements taken at the time are quite clear, that it was the RPF. 

Q.
The writer goes on, having referred to those massacres, that, "People living on the border continued to be traumatised and are demanding weapons in order to defend themselves."  And he goes on then to speak of four communes.  Would it be right to say that those are communes close to the demarcation line? 

A.
Could we have the map?  There is certainly in the general region how ‑‑ whether they abut the demarcation line or exactly how close they are, I'm not sure, but certainly, being in the northwest, they are in the same region. 

Q.
We may not need to resort to the map.  I'm not pressing you to say that they are exactly abutting the demarcation, but if one takes ‑‑ this is from the préfecture of Gisenyi, yes, but the writer is responsible for troops in Gisenyi as a whole? 

A.
That is correct. 

Q.
And these are communes, which are much closer to the demarcation line than many other communes in Gisenyi? 

A.
They are certainly in the ‑‑ in the vicinity of the demarcation zone.  Beyond that, I can't go without a map, because I forgot exactly where the line runs.  

Q.
There is a large map being produced.  Whether it will have the demarcation marked on it, I rather doubt.  I think from my ‑‑ I don't want to deprive you of the map, but for my purposes, I think I ‑‑ there is no dispute between us.  If you want to look at the map, please do.  Since it is there in Mr. Ng'arua's hands, why don't you look at it? 

MADAM PRESIDENT:

Mr. John, take it to Dr. Des Forges.  

Mr. Gumpert ‑‑ 

MR. GUMPERT: 

Your Honour. 

MADAM PRESIDENT:

Gisenyi is bordering which country?  

MR. GUMPERT: 

It borders the Lake Kivu.  I'm afraid my geography is insufficient to say which are the international borders it has.

JUDGE SHORT: 

Your client. 

MR. GUMPERT:

Yes.  To the north there is Uganda, and to the west, Congo.  And then there is a quite long strip of shoreline, I think, down the western side.  You may have overheard that.  The green patch which you can see on the map is a forest bordering Uganda.  

If there is a concern about the geography, I've got a map, very kindly provide it ‑‑ sorry.  I have a map which could be put up on the projector so we all have it in front of us as before. 
Mr. Tumati. 

MADAM PRESIDENT:

Mr. Tumati, please. 

MR. GUMPERT:

And I'm grateful to Madam Marcil for letting me have it. 

MR. GUMPERT:

(Microphone not activated)

THE ENGLISH INTERPRETER:

Counsel Gumpert is not speaking into his microphone. 

MR. GUMPERT:

Sorry, speaking into it, but it was switch off. 

MADAM PRESIDENT:

Madam Marcil, can we have a copy of this map?  

MR. NG'ARUA:

If I can assist the Court, it's P. 88. 
Mr. Tumati, we actually have a better map.  Can we use this one?  

MR. GUMPERT:

I'm rather conscious that the time is slipping away.  We didn't start until the 20th ‑‑ sorry, 22, and I know the Court is anxious, as I am, for me to move speedily.  The map, I think, is not the most important thing here. 

MADAM PRESIDENT:

Okay, go ahead. 

MR. GUMPERT:

Well, we can see the communes spoken of in the letter.  If one goes from the target symbol, which is Gisenyi town, as I understand it, on the screen, immediately above that, is commune Rubavo, immediately above that is commune Rwarere.  To the right and a little above that is commune Mutura.  And at five o'clock from Mutura is commune Karago. 

MR. NG'ARUA:

Mr. Gumpert, may I just point the map for ‑‑ for the Court on the map?  

MR. GUMPERT:

Yes.  Yes, please help me, because I am anxious to get on as we can. 

MR. NG'ARUA: 

(Microphone not activated)

MR. GUMPERT:

There is a fourth one, Mr. Ng'arua, Karago. 

THE ENGLISH INTERPRETER:

Can Mr. Ng'arua put on the microphone near the projector? 

MR. GUMPERT:

No, up, up, yeah, right ‑‑ no, up.  Put your pen down on the green bit, please.  Yes, and move ‑‑ yes, there you are.  Thank you.  Thank you very much; very kind of you.  

MADAM PRESIDENT:

Please, move on. 

BY MR. GUMPERT:

Q.
And really the whole of this letter is concerned ^with how those communes close to the border can be defended against further such attacks, the distribution of weapons to civilians, that sort of material; is that a fair summary? 

A.
That is correct.  But I think it would be useful to comment that, although there are zones on the northwest and three of them are bordering the international border, that, in fact, they are not close to the demarcation zone where the RPF were, at that point, located.  That zone is considerably to the east of Ruhengeri, so, they, certainly, are not bordering.  They are, in fact, nowhere near the demilitarised zone, although they are near the international border, the zone where the RPF troops were located at this time were ‑‑ was considerably to the east of this. 

Q.
Dr. Des Forges, thank you for that clarification, which I accept.  It is right to say, though, is it not, that Uganda was providing, both prior to this time and at this time, very considerable military support for the RPF and was a location from which the RPF could attack the country of Rwanda and the préfecture of Gisenyi? 

A.
It's true that it was a supporter of the RPF, and it is true it is ‑‑ would have been possible for such an attack to have taken place.  But, in my opinion, it would have been very unlikely, given that the mass of RPF troops were already inside the country and significantly closer to the national capital because of their location to the east in the préfecture of Byumba. 

Q.
Given what is said in paragraph 1 and your evidence about that, and the UNAMIR inquiry, it would seem that there was at least reasonable cause for concern in these particular areas for the need for defence to be provided over and above what the national army could provide.  Would you agree with that statement? 

A.
These were areas where the civilian self‑defence system had been in operation for some time.  As is clear from the content of the letter, these arms were not recently distributed.  They had, in fact, been distributed in early 1993.  And despite governmental instruction to return them to the army and take them out of the hands of the civilians, that had not been done.  And so, these civilians had remained armed throughout that period. 

Q.
Dr. Des Forges, what I want to suggest is that this document showing the workings of the civilian self‑defence scheme show that ‑‑ and I accept this is just one instance ‑‑ it was focused wholly on genuine military targets.  If this self‑defence scheme was, in fact, a cover for the beginnings of an organisation which would be put to use by its organisers to slaughter Tutsi throughout the country, why is it that we see no reference to any of the communes in the whole of the rest of Gisenyi where Tutsi must have been, I suppose, equally numerous or sparse, and only to those areas which were genuinely under military threat? 

A.
First of all, Tutsis were not evenly distributed throughout the préfecture of Gisenyi, and these areas were, in fact, the areas of high of concentration.  Mutura was a place which had had ethnic killing over the entire period, and had been the place where the killings of the Bigogwe had been documented in significant number in 1991 and 1992.  So, that is not correct at all to say that Tutsi were equally present throughout the préfecture of Gisenyi.  That was not the case.

Secondly, I have never contested that the civilian self‑defence system had an element of preparedness against RPF actual combat attack.  I believe I've made that perfectly clear in my testimony.  I am saying that the system, in part, for some people, was designed for another purpose.  And for other people, it became turned to that purpose after the 6th of April. 

Q.
Dr. Des Forges, lastly on civilian defence, is there any document or hard evidence you can point to which shows if it did so turn or if it was so turned, it was done at the behest or under the control of the government? 

A.
Yes, there is ‑‑ there is evidence.  If you look at the pattern of the use of civilian self‑defence forces at barriers and on patrols and in massacres ‑‑ at massacre sites, beginning with the very first days and continuing throughout this period, there is evidence that those forces are used, in fact, to kill Tutsis because they are Tutsi.  

The admission that the Interahamwe are essentially one and indivisible from civilian self‑defence is an admission that Mr. Kambanda has made, despite the fact that this would further implicate him rather than remove him of responsibility, but it is something that he has said very clearly, and it is something which is borne out by the pattern of facts on the ground, the way that the forces actually behaved, the way they were organised and the way they behaved. 

Q.
So, in terms of sources as opposed to your perception of patterns of behaviour, you point only to the post‑arrest interviews, which we have occasion to discuss on a number of occasions now of 

Mr. Kambanda.  Do I have the position correctly? 

A.
My conclusion is based upon extensive research in many sources where the conclusion, to me, is apparent that Interahamwe become part of the civilian self‑defence system, and in the eyes of many people indistinguishable from it.  There is evidence, for example, in Butare, of people taking civilian self‑defence training and then going directly onto the barriers wearing the military shirts or pants that they have received as part of their civilian self‑defence training as a kind of symbol of their authority. 

Q.
You will recall that my question was whether there was any hard evidence or documentary evidence that if that occurred, it was at the direction of the government. 

A.
It is a conclusion based upon evidence gathered from many sources.  For me, that evidence is hard evidence. 

Q.
I want to turn to a new topic now.  If one of your sources for a substantial passage of your book was a person herself accused of participation in the massacres in Rwanda in 1994, would you think it important or appropriate to warn your readers of that as a kind of health warning? 

JUDGE MUTHOGA: 

Of what ‑‑ of what Mr. Gumpert?  

MR. GUMPERT:

Of the potential unreliability of information from such a source. 

JUDGE MUTHOGA: 

I mean, there can't be no potential unreliability.  All that one can say is that the person who provided this information is now detained.  The law presumes innocence on his or her part, and it's not a presumption that we can lightly take away. 

MR. GUMPERT:

The law does presume ‑‑ so presume, Your Honour.  Dr. Des Forges was not writing a judgement.  And what I am ‑‑ 

JUDGE MUTHOGA: 

But, I'm sorry, Mr. Gumpert, what I have said what ‑‑ the extent of warning, she could possibly do is notification that the person has since, or even before, the person was already under arrest, if the person was already under arrest, and link him, could say that "This person, given this information, is accused of and is held under arrest." 

MR. GUMPERT:

Yes. 

JUDGE MUTHOGA: 

If the person was not under arrest at the time, all she could then say is that, "Since the interview and before writing this book, this person has been arrested.” 

MR. GUMPERT:

Yes. 

JUDGE MUTHOGA: 

She can't properly say,"Be aware, this information may not be true."  It wouldn't be a correct way of proceeding, if the presumption is to be maintained. 

THE WITNESS:

And if I might add, Your Honour, I have stated my policy concerning assessing the credibility of sources.  In my experience, a perpetrator in certain circumstances speaks far more honestly than many others.  And I feel that it is not inappropriate to say that, "There are circumstances where testimony from victims may also be inaccurate."  And, I believe that it should the position of a careful researcher to regard information from one side or from the other, or from someone not involved, with equal skepticism. 

BY MR. GUMPERT:

Q.
Dr. Des Forges, if somebody is accused of the crimes  -- or, similar crimes to those of which they are accusing other people, I suggest that a careful researcher publishing ‑‑ publishing his or her research would properly alert the reader to the fact that the information comes from such a source; would you not agree with me? 

A.
I believe that there is a general statement somewhere in the introduction indicating that information was taken from a considerable variety of sources, all of which were treated with equal care and skepticism.  I see no ‑‑ no necessity to single out those accused as being inherently truthful than other possible witnesses. 

Q.
Does it not occur to you that they have an obvious motive for seeking to deflect the blame, especially if they themselves ‑‑ they themselves hold relatively high office? 

A.
Absolutely.  One would be stupid not to take that into consideration.  And, in fact, one should also say that there are cases of self-interest involving victims and involving people who are neither victims nor perpetrators.  It is possible that any source of information may have an interest either in deflecting responsibility, in assigning responsibility wrongly or, in some other way, distorting the facts.  Obviously, that's the case.  One presumes that people do what they do to some extent in their own self-interest. 

Q.
I want to look at a portion of your work, which is at tab 33.  Tab 33 consists of pages 270 to 279 of Leave None to Tell the Story. 

A.
And if I could comment in that regard.  We are discussing nine pages of a book of approximately 900.  And in that light I would suggest your initial question in this series, saying a considerable book ‑‑ part of the book or a substantial part of the book rested upon the testimony of the person you are about to discuss is inaccurate, to say the least.  

Q.
This portion is your recount of events in Gitarama after the shooting down of Habyarimana's plane, isn't it? 

A.
It is, yes. 

Q.
And the sources that you have relied upon are set out in the footnotes? 

A.
That is correct. 

Q.
Study of those footnotes reveals that the most frequently referred to source is the testimony of a person who was designated Witness R in the trial of Jean-Paul Akayesu? 

A.
Yes, but may I caution you that frequency of reference is not always a reliable indicator of the importance.  A witness may be referred to only once, and if the information he or she provided is more central to the account, it may be that that one single reference is the most important one, rather than a series of other references.  Simply a note in passing, the number does not equal importance in every case. 

Q.
I accept that that is true.  Nonetheless, for 12 separate factual assertions, you quote Witness R in those proceedings as your source.  The most next most frequent citation of seven separate factual assertions, is a document called Apercu analytique, which is a ‑‑ an exhibit in this case, and was written by 

Fidele Uwizeye, who was at the time of the events you are relating in your book, the préfet of Gitarama.
A.
For the portion of that time, not the entire period. 

Q.
When do you say, according to your understanding, that he was dismissed?  

A.
That is a difficult question because the ‑‑ the formal dismissal seems not to have coincided with the acknowledgment that he was no longer effectively bourgmestre ‑‑ préfet.  The actual official notification, I believe, was in early June, but that he had been effectively displaced by the head of civilian self‑defence as the effective authority in the préfecture in the course of May. 

Q.
Still staying with your sources for this passage, on seven occasions you quote an anonymous interviewee, and once you quote what appears to be anonymous work entitled "La Milice Interahamwe".  Are you prepared now to tell us who any of those anonymous sources are? 

A.
I am prepared to provide you with the document which I would think would be perhaps useful.  I can check with the author of the document to see if he has any reluctance to be named.

Q.
Well, I am quite interested in the document, but that is perhaps something we can't deal with immediately.  I certainly wouldn't be prepared to ask any questions on the basis of it.  What about the seven anonymous interviewees? 

A.
Could you indicate the footnote number so we find through there?
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BY MR. GUMPERT:

Q.
21, 29? 

A.
Excuse me, footnote 21 does not refer to ‑‑ does not refer to Gitarama, so if we are speaking on the section on Gitarama, that is not an appropriate reference. 

Q.
You are absolutely right, and I apologise for that error:  29, 37, 38, 39, 42, 43 and 45? 

A.
Footnote 45 refers to an interview with Abba Sibomana, who is currently deceased. 

Q.
And the others?

A.
The others I would have to verify with the interviewees if they would be willing to have their identity disclosed. 

Q.
I'm sorry to belabour the point, so the position, as you sit there this morning in the witness box, is that you are not prepared to say who they are? 

A.
That is correct. 

Q.
Let us turn back to the source whom you quote most frequently, Witness R.  The testimony he gave was in ‘97; your book was written ‑‑ or was published, I should say, in '99, were you aware that shortly after his return to Kigali, Witness R was arrested by the government authorities? 

A.
At that time, Witness R was a protected witness and I did not know his identity.  I would have had no way of knowing whether he had been arrested or not. 

Q.
Very good.  

MR. GUMPERT:

Your Honours, I think I need to go into closed session briefly for the production and discussion of the next document.  

MADAM PRESIDENT:

Mr. Ng'arua, what do you have to say?  

MR. NG'ARUA:

We have no objection. 

MADAM PRESIDENT:

Okay, we will go into closed session. 

(At this point in the proceedings, a portion of the transcript [pages 15 to 19] was extracted and sealed under separate cover, as the session was heard in camera)
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BY MR. GUMPERT:  

Q.
Turning to Mr. Uwizeye, you have testified about the role you understand him to have played, and I don't want to repeat it unnecessarily.  I think you said in very brief, and correct me if I go wrong or omit something important, that he was somebody who initially sought to stop killings which were largely perpetrated by people coming into Gitarama then its residence, but after a point when the government came to the préfecture in Gitarama, and established its base there that he appears to become rather quieter, overtly perhaps, to have fallen in line with the government, but to have been working, to some extent, to assist the victims of the killings that were going on, and to the point when his own position became untenable? 

A.
I have a problem in that my recent reading, that is since I gave that testimony, in fact, last night, I have additional information, but it troubles me to present it publicly.  And I'm not sure exactly what my obligations are in this connection. 

Q.
Okay.  Can I see if I can help you? 

A.
Hum. 

Q.
Is it something you read in the folder which I presented to you? 

A.
No, at least ‑‑ it may be in that folder but if it is -- if it is, I'm not aware of it.  I read it in the Kambanda transcripts last night.  But it may be ‑‑ if you presented it to me, if you would be so kind as to indicate to me what you mean, then perhaps my dilemma would be resolved. 

Q.
There is a radio broadcast – sorry, far to fast, my apologies to the interpreters.  There is a radio broadcast which I am about to refer you to; does it have any connection with that? 

A.
No, it does not. 

JUDGE SHORT:

Does it have something to do with Mr. Uwizeye?  

THE WITNESS:

It does. 

JUDGE SHORT:

And it is information about him which you are reluctant to disclose in public. 

THE WITNESS:

That is correct, Your Honour.  It is information of which I was unaware of before last night. 

JUDGE SHORT:

And Mr. Uwizeye was not a protected witness.  He waived his protection.  With knowledge of that fact, do you still feel uncomfortable about disclosing in public such information, because we could go into closed session just for that point?  But having informed you that he waived protection, does that make any difference? 

THE WITNESS:

It would be easier for me, Your Honour, if it were in closed session.  I regret the inconvenience, but given the current context, I think it would be wise. 

JUDGE SHORT:

All right, just for ‑‑ 

MADAM PRESIDENT:

Then we can go into closed session, John, please. 

JUDGE SHORT:

For a very short period; apologies to those who just came in and have to go back. (At this point in the proceedings, a portion of the transcript [pages 22 to 23] was extracted and sealed under separate cover, as the session was heard in camera)
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MADAM PRESIDENT:

Mr. Gumpert.  

MR. GUMPERT:

Thank you.  

BY MR. GUMPERT:

Q.
Dr. Des Forges, I come now to what I am relieved to say is the last section of my cross‑examination, although I confess it is quite a lengthy one.  I want to consider with you with the help of contemporaneous or near contemporaneous documents, events as they unfolded in Rwanda in the month of April 1994.

Let me ask you this preliminary question about the formation of the government.  What do you say that those ministers who were already members of the government on the 6th of April and were still alive should actually have done once they became aware that the president and the prime minister had been murder?  

A.
Well, I suppose the first question would have to be, were they, in fact, involved in approving or inciting the murder of the prime minister, because obviously their position would have been completely different in that case.  Are you speaking of persons who might perhaps have been involved in actually carrying out the murder or suggesting the murder of the prime minister?  

Q.
I'm speaking of persons who were not.  

A.
Persons who were completely innocent of any fore knowledge were ‑‑ or expectations that the prime, minister would be murdered and who were then called upon to participate in the government would ‑‑  

Q.
Sorry, you missed that one item which you may have in mind, but I certainly want you to have in mind, who were ministers? 

A.
Ministers in the previous government who had no knowledge or role in the killing of the prime minister, and who were then subsequently invited to join the next government would, I expect, have felt a serious obligation to do that, provided it were clear to them that the military forces would obey their direction in helping to create order.  In other words, the fact that the presidential guards was, to common knowledge, involved in widespread killings in the city of Kigali at the time the government was being formed would certainly have been an important issue in the minds of any minister -- former minister in making a decision whether or not to cooperate with a government being established, in part, by military officer.  I suppose the judgement would have weighed, in part, on which military officers they had confidence in.  If they believed that those who wanted to stop the killings were, in fact, going to prevail, and that they could then carry on with the establishment of the civilian government, perhaps then that would have been an appropriate circumstance to say yes.  If, on the other hand, what they saw and heard was widespread killing of civilians, and were invited to form a government by those same people, and believed those same people would continue their policy, then I would think they would have been obligated to refusing. 

JUDGE SHORT:

Refuse to join the interim government you mean?  They would have been obligated to refuse to join the interim government?  

THE WITNESS:

Yes, Your Honour.  Yes, Your Honour. 

JUDGE SHORT:

Okay.  

BY MR. GUMPERT: 

Q.
Dr. Des Forges, couldn't you ‑‑ perfectly reasonably I won't try to compete with you about which is the better view, but only ask you whether it would be perfectly reasonable to take the view that it would be all the more important to join the government if you were not confident that the military were, by themselves, going to be restrained from the killing.  If you were of that view, it might not matter so much who was going to be in the government, if the military could restrain themselves.  If the suspicion lurked within you that they might not be going to, would it not be all the more important to take up your responsibilities as an existing minister, and attempt to bring peace by your own effort, rather than washing your hands of the situation and saying, “No, I'm not going to have any part in this?”
A.
That is certainly a possible position to have adopted. 

JUDGE MUTHOGA:

There is work from the inside, as they sometimes say.  You want to oppose, but you want to be opposing from the inside as opposed from the outside. 

MR. GUMPERT:

Yes, Your Honour.  I think there are some differences, perhaps, because whilst you are right, one is thinking of resignation from a large organisation which one feels perhaps is corrupt or doing the wrong thing, you could chose to work from the inside or oppose from the outside.  The difference, I would suggest is that these are existing government ministers with existing responsibilities to govern the country.  Perhaps the difference is a fine one.  In any event, I don’t dissent in any substantial way from what Your Honour says.  

JUDGE SHORT:

Dr. Des Forges, when the interim government came, did it investigate the killing of the prime minister; and was a report on the killing issued, to your knowledge?  

THE WITNESS:

Your Honour, it is ‑‑ I'm quite certain that I can say that there was never any report issued.  I’m almost equally certain that no investigation was ordered.  There was talk of an investigation into the death of the president, but I have never heard any mention of the possibility, far less the establishment.  Of an inquiry into the death of the prime minister. 

BY MR. GUMPERT:

Q.
I'm glad you mentioned the president in that connection.  And I don't dispute what you have just said, but inasmuch as it might be thought that the reason why there was no inquiry into the death of the prime minister was because of some predisposition against her.  It is right to say that, although there was talk of an investigation into the death of the president, the situation did not effectively permit of an investigation into either.  The government, simply, I suggest, didn't have the resources or the calm which would have permitted an investigation into the death of either of those two people? 

A.
In fact, there was an investigation carried out by the military authorities into the killing of the Belgium paratroopers.  I'm not sure when that was done.  But given that the alleged assassins of the prime, minister were also military, presumably the same military authority which investigated the killing of the paratroopers could have investigated the killing of the prime minister.  But, as I said, I am not absolutely clear on the date of that investigation. 

Q.
But was there any substantive investigation by the Rwandan authorities of the killing of the paratroopers?  Are there any documents or notes of administration ‑‑ sorry, of investigation?  Within days of all of this the government left Kigali, didn’t it?  I'm sorry, I am asking you two questions at once, I should let you finish.  

MADAM PRESIDENT:

And under whose directions was the investigation of the paratroopers conducted? 

THE WITNESS:

I would have to verified my information.  I know I have read the notes of an investigation.  When the investigation was carried out, I cannot say, there was immediate interest on the part of the Belgians, of course, in establishing exactly what happened.  But my recollection is that there was something fairly quickly after, but I may be mistaken.  I really would have to check my notes to be sure. 

BY MR. GUMPERT:

Q.
Going back to my questions about the setting up of the interim government, it was imperative, I suggest, that some sort of authority, preferably a civilian authority was set up, in order that leadership could be provided, and if possible the killing, the turmoil stopped, and the Arusha process restarted? 

A.
Indeed, and one would have thought that if that necessity had been recognised, one of the first considerations would have been to provide adequate protection for the persons who would have been involved in that process.  But, in fact, the very persons who could have been involved in that process who were not of the MRND and Hutu Power wing were those immediately targeted for killing which suggests in the minds of some, at least, setting up a civilian government that represented the same political forces as the previous government, was not a high priority. 

JUDGE SHORT:

Who are these people that you are referring who were targeted and killed?  

THE WITNESS:

The leaders of the PSD party; the leader ‑‑ one of the leaders of the Liberal Parti.  Of course, the prime minister herself.  So, those people who represented the political leadership Ndasingwa, Kagurobanda (phonetic), the president of the supreme ‑‑ the constitutional court who was necessary to swear people in, Mr. Kavaruganda.  All of those people were assassinated within the first 12 to 15 hours.  

And it is also remarkable that presidential guard or other armed forces personnel were sent into the neighbourhood that was known as the ministers` neighbourhood and abstracted from that neighbourhood MRND ministers who were immediately escorted to safety; while at the same time, ministers of other political parties opposed to the MRND were not identified, located and removed to safety, but identified, located and killed.  

BY MR. GUMPERT:

Q.
Dealing with the question of the taken of ministers to safety, I want to put to you what Mr. Mugenzi`s case is about his own movements to establish whether you have any evidence to the contrary.  I suggest that he was not removed or protected from his home, unlike those ministers of whom you have just spoken; that he remained there.  And then, in fear of being the target of a murderous attack himself, moved with his family to the French embassy.  And it was on the 8th, at that location that he was contacted, and together with other political leaders taken to see various military officers, including Colonel Bagosora, who at that stage proposed that the remnants of the pre‑existing government should reconstitute themselves as the interim government, replacing those people who were absent, or who had lost their lives from others within the same parties? 

MADAM PRESIDENT:

What did you say?  He was moved to the French embassy by whom?  

MR. GUMPERT:

He went there of his own accord, Your Honour. 

THE WITNESS:

And under police protection.  As I understand it, he was accompanied by gendarmes. 

BY MR. GUMPERT:

Q.
With the  personal bodyguard which was his protection at all times and had remained so since the time when he first learned of the downing of the plane? 

A.
There were a number of persons associated with the MRND who did, in fact, take shelter at the French embassy.  I have no information to contradict Mr. Mugenzi's statement that he also took shelter at the French embassy.  Some went to the military camp, some went to the French embassy. 

Q.
But you do not assert that he was one of those that went to the military camp? 

A.
I have no information in that regard. 

Q.
It was certainly the view of the UN, as the overseeing body for UNAMIR, that an interim authority needed to be set up as an urgent step towards restoring stability, wasn't it? 

A.
It was the position of the special representative of the secretary general, as well as of the leading diplomats that such a civilian government must be established.  

Q.
Can we look briefly at tab 35, and paragraph 6, thereof?  This is a cable from Mr. Annan to the secretary general of the United Nations in which he sets out information which he has received from the special representative, Mr. Booh‑Booh and the force commander, General Dallaire; do I correctly identify the document? 

A.
That is correct. 

Q.
And in the paragraph 6 he says:  "We have been in touch on the telephone with both SRSG,              Mr. Booh‑Booh, and FC, General Dallaire, they hope to convene meeting tomorrow morning to try and establish an interim authority.  If this is successful, and there are some signs of a semblance of stability returning, then the continued presence of UNAMIR probably will become an important factor in restoring order.  If, on the other hand, the situation continues to deteriorate, there may be no option but to recommend the withdrawal of UNAMIR to the council." 

So, in other words, at this stage, the UN was taking the view that the reassertion of some interim authority, which turned out to the interim government, was necessary ‑‑ or a necessary pre‑condition failing which UNAMIR would probably have to be withdrawn.  That is how the UN saw the situation at that very early stage, isn't it? 

A.
Yes, that is how Mr. Annan saw the situation.  There were many pretexts advanced during this period for possible withdrawal of UNAMIR, and this was one situation in which Mr. Annan felt that such a policy would be justified.  

The meeting mentioned this paragraph, I believe, was not the crucial meeting.  It was instead the meeting, obviously, of the military, led by Colonel Bagosora, with various political party leaders which resulted in establishing the government.  So, in other words, one cannot make the leap from this to say that the government was established under a UN umbrella or with UN approval. It was established more or less simultaneously with this statement by Mr. Annan.  And it is true, completely true, at the ‑‑ that the establishment of a civilian authority corresponded to the objectives of the diplomatic community.  

JUDGE MUTHOGA:

Did you, Madam Des Forges, have any, what might be called hard evidence, indicating who might have been the killers of the prime minister?  

THE WITNESS:

Your Honour, there is now a considerable amount of testimony about that incident by various members of the former Rwandan Armed Forces.  I believe that there are different persons named who were present at the time.  I'm sorry I don't have those names in my head, but, yes, there is considerable information available about that attack in a great deal of detail.  It was observed, in part, by a representative of the U S embassy, who lived next door.  It was documented by radio transmissions at different times during the crises.  So the information is substantial about that incident. 

JUDGE MUTHOGA:

Is it linked to the RPF?

THE WITNESS:

Certainly not.  We are speaking of the prime minister, correct?  

JUDGE MUTHOGA:

Yes, yes, the prime minister. 

THE WITNESS:

Yes.  

JUDGE MUTHOGUA:

Thank you. 

BY MR. GUMPERT:

Q.
Can I make plain that we had a discussion about the relevance of the president's death, and the authors of it, but it is no part of the Defence case to suggest that the RPF, at least, Mr. Mugenzi's case, to suggest that the RPF murdered the prime minister; it’s certainly not an assertion we would be seeking to make? 

BY MR. GUMPERT:

Q.
Want to look at a ‑‑ 

MR. GUMPERT:

Can I go on ‑‑ or am I ‑‑ I’m in Your Honour's hands.

MADAM PRESIDENT:

A short break.   

(Court recessed at 1010H)
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MADAM PRESIDENT: 

The session is resumed.  

Yes, Mr. Gumpert, please, go on. 

MR. GUMPERT: 

Thank you, Madam President. 

THE WITNESS:

If I could just confirm the information about which I was uncertain earlier that there was in fact a military commission set up to investigation the killing of the Belgium para‑troopers in the immediate days after these events.  And it was headed by Harries Niyibigabo (phonetic) and I am still looking for the exact dates but it was a commission of three military officers set up after the fact in order to find out who had killed those soldiers. 

BY MR. GUMPERT:

Q.
Dr. Des Forges, it was still the hope of the UN in one or two days immediately the following the shooting down of the plane that the Arusha Accords could be revived and their aims achieved, that's right, isn't it?  

A.
In fact that hope continued to be held out for weeks not for days after the events. 

Q.
And if that is what was going to happen, they were going to meet the government of Rwanda with whom the RPF could be brought to negotiate.  That's the necessity isn't it, for that hope to be realised? 

A.
I am not sure of that.  It might have been conceivable for negotiations to have taken place between military forces rather than between a political military force and the government.  That’s at least in terms of arranging a cease‑fire. 

Q.
I accept what you said in terms of arranging a cease‑fire, but in terms of implementing the Accords, one of the two parties to those Accords was the Rwandan government and for them to be implemented, such a body needed to exist, did it not? 

A.
That is correct. 

Q.
We turn to tab 36.  

MR. GUMPERT: 
and I regret to say, this document is only in French.  I have admitted to oversight to provide the translation and I apologise for that.  

BY MR. GUMPERT:

Q.
The passage I want to refer to is the very last paragraph of what is a communiqué de press.  Press release, I suppose, dated the 8th of April.  And I will read, if I may, those five lines.  "The special representative of two things, that in spite of these tragic events it is still possible to save the Arusha Peace process.  In this respect this respect he is ready to continue to pursue the efforts resolubly with the assistance of the International community in order to achieve a cease‑fire in Kigali and then start political ‑‑ serious political consultations with the parties concerned in order to come up with a solution to the current political stalemate? 

Q.
Now, when the writer of that document is speaking of political consultations between the concerned parties to find a solution to the political blockages, I forget exactly what the translation was, stalemate or impulse.
THE ENGLISH INTERPRETER: 
Stalement.

BY MR. GUMPERT: 

Q.
The UN through its spokesman could only have been talking of one of those parties being the government of Rwanda, would you agree? 

A.
Yes. 

Q.
At paragraph ‑‑ sorry, at page 26 of your report, you deal with the moments after the shooting down of the presidential plane and with the setting up of a new government in the days that followed.  The passage I want to look at is the last three lines of that page, and the next five lines of page 27.  You assert in the last paragraph that even while Bagosora was directing the first attacks, he was in touch with political leaders who shared his goals.  Your report is non‑specific about who they were.  Who do you assert that as Bagosora was directing the first attacks; he was in touch with amongst the political leaders? 

A.
His contacts were with members of the MRND. 

Q.
In that same paragraph you suggest that Bagosora's first efforts were directed at putting himself at the head of a military dictatorship but that he failed to do so.  You don't use the word dictatorship but with him at the head I suppose would necessarily -- I suppose, would have been military? 

A.
That is correct. 

Q.
I want to take the UN documents to which I am going to be referring after a sequence for a moment, and go to a cable of the 13th of April from General Dallaire to Mr. Annan in New York.  It's at tab 37.  Leaving aside for my purposes although, of course, if you wish to refer to it, I wouldn't try to stop you for a moment.  The letter in French which General Dallaire says he has received from the high command of the army.  I want to look at paragraph number 2 with you.  And since it's short I will read it if I may.  General Dallaire wrote, "In candid conversations with the elder chief of staff, he made it quite clear that at the moment, after the death of the president, the idea of a military coup was in evidence.  However, his personal intervention and that of the SRSG, special representative that’s Mr. Mboob, at his residence during that night, changed', and I think that word must be what; what was to be a palace coup de tat, to a democratic process with the support of a military.  I have had a lot of respect for this man as he accomplished so much through discipline and to his genuine concern of his troops.  And then General Dallaire then speaks about his hopes for the future and what needs to be done if that has to be fulfilled.  When he speaks of the elder chief of staff I will slightly his own choice of words, there are, I suppose two possibilities of this state.  General Gatsinzi who is the interim chief of staff in which case they were elders, perhaps slightly old, are all sensibly 
General Ndindiliyimana, would you agree or would propose other candidates? 

A.
In fact it could not have been Gatsinzi because he was not present in Kigali at that time, so the reference almost certainly is to Ndindiliyimana. 

Q.
Yes, I don't dispute that interpretation.  Now this report is it from a man who was actually present for sometime when decisions were being taken by the military, and he refers to the direct intervention of Mr. Mboob as well; is that correct? 

A.
Yes. 

Q.
I would suggest that it is in direct contradiction to your suggestion at the top of page 27, namely that Bagosora was creating a government that could seem legitimate, and that the interim government presented by Bagosora to the military officers for their approval seemed in accord with the terms of the April 1992 agreement under which previous coalition government could have been formed, but violated the spirits of the agreement because the person chosen represented a single point of view that of Hutu power.  That's not the way that General Dallaire with a few days to think about it because he is now writing on the 13th describes the process is it? 

A.
It is clear from a careful reading that what he is saying ‑‑ what he is doing here is reporting the assessment of Ndindiliyimana rather than his personal assessment although he does then in the next sentence indicate that he has respect for Ndindiliyimana.  But the comment that this was a democratic process rather than a policy coup de tat seems to me more likely it should be read as information conveyed to him by Ndindiliyimana.  I would also further remark that in a conversation I had with General Dallaire not long after the events, he expressed two serious regrets of not ever having had the necessary backgrounds to understand what was happening in Rwandan politics.  And he indicated considerable dismay at being unable to follow the complicated process of what ways happening among political actors.  So, I would say even if one were to accept this as Dallaier’s best assessment at the time in his own assessment, he was not someone who understood Rwandan politics and I believe if one were to look at his later expressions about what happened during this period ,one would not find an assertion that this was a democratic process. 

Q.
To your knowledge did he ever express his doubts about his understanding or seek to retract what he had said in a report to Mr. Annan during the course of his involvement in these matters? 

A.
Our discussion had to do with his level of knowledge of the general political context rather than any one specific message. 

Q.
Yes, I am trying to move more widely.  I understand what you say about this conversation which you had with him; what I am asking you is whether you were are of his ever having expressed in a more public form or more accessible form his doubts about his ‑‑ or his lack of knowledge of the political process nor his doubts about the expression of what had happened in this cable? 

A.
Well, it would be interesting to read his memoir in that regard.  I will try to consult that tonight and see if I can locate such references for you. 

Q.
I want to stay for one last point with the paragraph of your report at which we have been looking because among the political leaders whom you say Bagosora was working with, are included reportedly, you say, Justin Mugenzi.  What is your source for that reported assertion? 

A.
I believe, Mr. Mugenzi himself is one source.  It is also the source that the information comes from a number of statements made by persons present at that meeting.  The original source for that was the book of Phillip Reyntjens concerning these events but the information in that book is subsequently confirmed by other statements. 

Q.
Well, before I come back to other statements, I accept on Mr. Mugenzi's behalf that, he, together with the leaders of other political parties were on the 8th of April summoned from the French Embassy to go to meet the political leaders and at that meeting those ‑‑ 

JUDGE MUTHOGA: 
Political or military?  

MR. GUMPERT: 

Sorry, summoned from the French Embassy to meet military leaders.  If I said political it was a slip of a tongue and I apologise. 

BY MR. GUMPERT:

Q.
And that he, in common with other leaders agreed to attempt to form a new and interim government.  Do you assert that he can be singled out as having been more of a corroborator with the military group who had attempted to seize power than any other such person; is there such evidence which you can put before the Court? 

A.
I make no such assertion. 

Q.
Well, why do you single him out? 

A.
Simply because this was a report written for a trial in which he was one of the Accused and to my knowledge the other persons accused were not present at that meeting in setting up the government.  It seemed to me a relevant piece of information. 

MADAM PRESIDENT: 

Which meeting?  

THE WITNESS:

This is the ‑‑ this is the meeting on the 8th of April when the government was put in place.  People decided who would participate, who would take which ministry and so on. 

MADAM PRESIDENT: 

Then Mugenzi was summoned to the military headquarters?  

THE WITNESS:

He was along with other political leaders who were brought there for that purpose of that meeting or escorted there for the purpose of that meeting. 

BY MR. GUMPERT:

Q.
And this is the very process to which General Dallaire has been referring in the cable which we looked at earlier instead of a military coup de tat what he, or General Ndindiliyimana reports to him depending on your view of that as being a democratic process in support of the military? 

A.
That process is apparently what is referred to. 

Q.
You lay emphasis in that same paragraph I am on the passage on page 27, on the fact that the government formed was a Hutu power government or it represented only that point of view.  We have discussed the existence so otherwise of a power movement in the PL and I certainly don't seek to recover that ground.  

Let me ask you this.  In concrete terms who is it that you suggest Mr. Mugenzi could have picked from among the prominent members of the PL then immediately available for selection, whose membership of the government as far as PL is concerned would have made it conform to rather than as you say, violate the spirit of the 1992 agreement?  

A.
We have discussed in considerable detail the divisions in political parties prior to this time.  In fact the leaders of those points of view opposed to Hutu power were not available because they had been assassinated.  If they had been assassinated by definition, they are not available to form part of the government.  I believe Mr. Mugenzi was asked in the process of one of his interviews with ICTR personnel why there was or if there were a Tutsi from the Liberal Party included in the government and he said; "No, there weren't any around."  That is the case.  The next question, of course, is; "Why was there none around?"  

Q.
You planning to give the answer there, Dr. Des Forges.

A.
Well, the answer is ‑‑ 

Q.
They were dead weren't they? 

A.
They were dead or in hiding or they had fled. 

Q.
Yes.  Of course if it is alleged, I don't believe it is in the indictment but it maybe, that is not the point in cross‑examining you.  If it is alleged, Mr. Mugenzi was complicit in their murders then that speaks volumes if that is proved.  On the other hand if that is not alleged or not proved then the selection which Mr. Mugenzi made on the basis of the choice available to him was a perfectly reasonable one because as he said, "The choice available to him was limited."  So I think I can start with this question by saying, can you name anybody, you haven't, and I presume the answer is, you can't? 

A.
You asked previously whether it would have been a reasonable thing for a former minister to join this government seeing that there was an attempt to create a civilian government.  If one is in the process of trying to create a government which represents an honest coalition similar in its composition to the previous coalition, and if one knows that the choice is necessarily limited because of the murder of potential members by the very soldiers who have summoned you to the meeting, it seems to me to indicate a level of complicity at least if one then continues down the path of aiding those military to create a government which seems on the face of it to meet constitutional criteria. 

Q.
Dr. Des Forges, on the basis that Mr. Mugenzi was at his home when the plane was shot down and movements thereafter were those that I have suggested to you.  In terms of hard knowledge as opposed to suspicion or surmise, he could not have known with certainty that Colonel Bagosora was responsible for those matters.  Although how much he might have suspected it or disliked the colonel given that he actually appeared to hold the reigns of power and Mr. Mugenzi wanted there to be a civilian government, it was a proper and reasonable thing to do, I suggest to attempt to create a civilian government in the way that it was being suggested by Colonel Bagosora and with the apparent approval of UNAMIR.  Isn't that the way that things perfectly, reasonably would have developed? 

A.
There had been no trial.  There had been no investigation.  It was in the immediate aftermath of the killings that this government was formed.  Obviously the persons who agreed to participate in this government needed to weight many considerations.  To suggest that a person of 
Mr. Mugenzi's political awareness, background, experience and contacts, did not have a strong suspicion, if not had knowledge, that the very men inviting him to share power, the very men pulling out the chair for him at the table were the murders of others in his political party would be in my opinion to sadly under estimate Mr. Mugenzi's knowledge and experience.  I would be very surprised if he did not have a very strong suspicion that the person holding the chair for him was the person who had done in other Liberal Part members who were opposed to him. 

Q.
Dr. Des Forges, this was the only – I am gong to use a ‑‑ the only game in town, wasn't it?  The only way in which there was going to be a civilian government at this time at the time Rwanda urgently needed proper government was by these negotiations which were including the representatives of UNAMIR.  It wasn't as though Mr. Mugenzi could have gone somewhere else engaged in some other negotiations in taking part in another government; was it? 

A.
In fact it was not the only game in town, and that is part of the tragedy.  There were other people attempting to make contacts with foreign embassies to attempt to create another way, another alternative but sadly they received no response from those embassies and so this become the only game in town. 

Q.
Well ‑‑ sorry.  

JUDGE SHORT: 

Dr. Des Forge, apart from Mr. Mugenzi who was invited to the ‑‑ to these meetings, do you know whether there were any other political, not necessarily leaders but any other ‑‑ 

MADAM PRESIDENT: 
Members.

JUDGE SHORT:  
Members of the previous coalition government, who were invited to this meeting and who participated in the meeting to form an interim government?  

THE WITNESS:

There were ‑‑ I would have to go down the list in my mind, Your Honour, to see which of the political leaders present at that meeting were at the same time ministers in the previous government and rather than misspeak, I prefer to actually sit down with the list of names and go through them systematically.  It's too important a question to answer hastily. 

JUDGE MUTHOGA:

As you do that, would you do an ethnic classification of that arrangement or that composition of that group. 

THE WITNESS:

Your Honour, that is far simpler.  All persons in the group both that creating the government and those constituting the government were acknowledged to be or said to be Hutu. 

BY MR. GUMPERT: 

Q.
Dr. Des Forges, I want to clarify one thing about this meeting.  This was a meeting, was it not of political parties because the previous government had been constituted on the basis of certain numbers of seats in the cabinet allocated to various parties.  That was the basis of the invitation to this meeting, wasn't it rather than having been a minister in a previous government?  

A.
Correct. 

Q.
Thank you.  Now, would it shorten things and help you if I gave you a list of what I suggest were the participants for principle parties or do you want to pursue the independent course which you have suggested so far? 

A.
Rather than take the time of the court for me to reflect on each name, it would I think be more reasonable for me to do that during lunch break and then I can return with that information. 

Q.
Okay.  Dr. Des Forges, I know that we have touched on this at an earlier stage but I want to examine it now in the light of some documents.  Now the proposition which I put to you is that that government the one that formed effectively on the 8th and sworn in on the 9th, never actually established its authority to act as a government at any stage thereafter.  I take it you disagree with that proposition, I think you did in passing last time? 

A.
A group of people were sworn in to be a government who exercised the functions of the government.  To me, constitute a government, whether legitimate or illegitimate into a permanent but still they regard themselves as a government.  They are regarded as others by a government (sic) they are sitted at the United Nations as a government, at the Security Council.  No one calls into question the reality of the Rwandan government and the right of its representatives to sit there.  They are recognised at the OAU as a government, representatives of this government, are received in Paris, in Egypt, in Lybia, in what way are they not a government?  

Q.
The question I asked ‑‑ sorry, I see Judge Short has a question.

JUDGE SHORT: 

They are received as a government in the United Nations too. 

JUDGE MUTHOGA:

Mr. Gumpert is dealing with the issue of establishing themselves as a government, and that is effectively exercising power.  His contention would be that really never did exercise power in a meaningful way.  Do you have any evidence that would suggest the contrary?  

THE WITNESS:

I had mentioned International recognition as one aspect of evidence indicating the reality of the government, that was in that connection that I brought that evidence forward.  And they did continue to occupy the seat at the United Nations with no question raised about that.  In terms of the ordinary functions of the government, they named and removed military officers, civilian personnel.  They exercised physical authority.  They controlled the finances of the national treasury of Rwanda.  They spent money for arms; they transferred money from the ministry of plan to the civilian of self defence effort.  They exercised some judicial authority to the extent that they first arrested and then released killers.  They ‑‑ what else?  They exercised effective control over the administration, gave orders which were carried out down to the level of ordinary civilians.  They said recruit people to civilian self defence and people were recruited to civilian self defence.  They said put up barriers and barriers were put up. 

JUDGE MUTHOGA:

Is there anything that a government does which you know they could not do?  

THE WITNESS:

I don't know if they delivered the mail. 

JUDGE MUTHOGA:

Not whether they did, could not.  If they had wanted to deliver mail would they have been able to do so, to some extent or to any extent?  

THE WITNESS:

I think the ordinary postal communications were not functioning because of scarcity of gasoline and other resources given to the war circumstances.  At least I don't recall ever having heard of letters being delivered by the postal service. 

JUDGE MUTHOGA:

But they did for example broadcast. 

THE WITNESS:

They certainly broadcast and that's a very important area of their powers.  They were effectively in charge of the propaganda that went out over the air waves of RTLM and Radio Rwanda.  They did not impede the delivery of broadcasts which were highly valiant  in inciting people to killing Tutsi and they did make use of the radio to communicate to the population their orders and wishes. 

JUDGE MUTHOGA:

They directed the military campaign that was afoot?  

THE WITNESS:

To the extent that civilians direct military affairs, yes, I mean strategic considerations probably remained in the hands of professional soldiers but in the sense of naming who those soldiers were, promoting them ‑‑  
JUDGE MUTHOGA:

Did they have a minister of defence for instance or someone occupying the office of the ministry of defence?  

THE WITNESS:

Yes, Your Honour, there was a minister of defence who was effectively exercising the normal functions of a minister of defence throughout this period.  In the same way there was not a minister of interior until the end of May but there was a cabinet director who was exercising the functions of minister of interior throughout this period, so both civilian administration and military affairs were represented in the government. 

JUDGE SHORT: 

And what's your appreciation of civilian control or oversight of the military in Rwanda before and after the events of April 6th?  

THE WITNESS: 
Your Honour, this is one area which is extremely difficult to be clear on.  In part because there was such integration between civilian and military leaders.  This was, I have said a pattern in Rwanda that existed before the arrival of Europeans.  That was continued throughout the early part of the Habyarimana period.  So there was nothing unusual in civilians and military working hand in hand.  And for example when we looked at the civilian of self defence structure, you will see that the national coordination there is headed by the ministry of defence and the ministry of interior.  So that it is extremely difficult to separate out.  It's clear that the government made certain decisions concerning appointments of military officers for example.  But there may have been other cases where military officers were able to prevail upon the government to take decisions that were favourable to their point of view.  So, I would describe it first as a corroboration which went forward with a great deal of consultation from the two sides.  Including also political party leaders because it was not simply the statute military authorities and civilian authorities but political party leaders who were present at Murambi in Gitarama to also exercise considerable influence on the situation. 

BY MR. GUMPERT:

Q.
Dr. Des Forges, sorry. 

MADAM PRESIDENT: 
(inaudible)  

MR. GUMPERT: 

Thank you, Your Honour. 

BY MR. GUMPERT:

Q.
I do not dispute that the government was pulling the levers of power, and I don't dispute that the body politic of the country was still twitching, and the proposition I put to you is that so far as the, as I would say legitimately constituted government, the interim government was concerned for the most part the connection between the two had been severed.  They were, of course, broadcasting and issuing orders but I suggest that the carrying out of those orders as I suggest we have seen from the broadcasts was simply not happening or at least not in accordance with what the government was saying should happen? 

A.
We have looked at many government pronouncements including those of the 18th and 19th of April.  Those same days the President and the prime minister were present in the commune of Nyakizu where one of the largest massacres of Tutsi until that time in Butare préfecture was taking place.  The president was welcomed by a significant crowd of residents.  He was in very direct communication with them.  The prime minister's visit was several days after when the major attack at the church had finished and the scene of slaughter had shifted to a nearby hill‑top where Tutsi had withdrawn.  This was the first visit the prime minister made since taking office to any place out on the hills.  He made his visit after a specific request put to him by the bourgmestre.  The same bourgmestre who was leading the massacre at the church.  He made a specific trip from Gitarama to the préfecture of Nyakizu to see the bourgmestre and to spend time in his company at his house, and then he got back in his car and he returned directly to Gitarama.  In other words it wasn't that he stopped by because he was in the region.  He went there, and at that time the bodies had not yet been removed from the church and the killing was still going on in clean‑up operations.  

According to the testimony of people at Nyakizu, these senior government leaders promised beer to participants in the attack.  Perhaps that is an exaggeration but the fact of their visit is clear.  The fact of the massacre is clear.  There is no ambiguity in the facts of the situation.  So, was there a connection between the government and the ordinary people?  I would say clearly there was a connection, and it was one that was pushed forward in the subsequent weeks when members of government were given a specific responsibility for each préfecture in order to remain up to date with information in order to ensure the contacts with the people.  As President Sindikubwabo said in his speech, "We will not be a government that sits in the office; we will be a government that is out there with you." 

Q.
Dr. Des Forges, the witnesses who speak of ministers or those two persons you spoke of offering beer to the killers, are those witnesses you can name?  I don't speak – dispute those in your book ‑‑ those that come from your book, are those witnesses you can? 

A.
Not at this time but the facts of the case are clear, and are a matter of public record. 

Q.
Well, Dr. Des Forges, I am asking you about evidence before this Tribunal and the extent to which it can be examined by the participants in this trial? 

A.
I made a parenthesis around that information. Specifically so that you could discount it if you wish because that is the direct testimony of witnesses in the field.  But even that testimony aside it is clear that the president and the prime minister visited Nyakizu commune.  It is on the radio.  It is clearly established they were there and they were there when people were being slaughtered in large numbers. 

Q.
Can you remind me of the date.  You said it but I forgot it? 

A.
The 18th and the 19th of April.  The killing in the church had begun on the 15th.  It continued through the week‑end, reach the pick on the 18th and 19th that people then fled from the church and were slaughtered subsequently on the adjacent hill‑tops. 

Q.
And as we have seen I think it was on the 25th of that month President Sindikubwabo specifically attended a meeting of the security council of the préfecture at which he made it plain that he could not understand why people were disobeying what he had ordered them to do? 

A.
I must say his remarks would have been considerably more appropriate and effective, had he they been made at Nyakizu when the people were being killed.  If he had the intent in fact upon stopping the killing. 

Q.
Dr. Des Forges, I want to look at some evidence about what people who actually were present ‑‑ reported as being the authority of the government.  Can we start with tab 40; we will come back to 39.  And the passage that I want to look at is paragraphs 13, 14, and 15.  This is ‑‑ sorry, I am probably too fast.  This is the cable from General Dallaire to his superior General Mbahira at the United Nations.  And if I may I will read rather than attempt to summarise paragraphs 13, 14 and 15, where General Dallaire writes; "The RPF offensive appears to have slowed especially in Kigali area.  The RPF tactics appear to be infiltration from the North in large, 100 or small four groups.  Attack upon a government position like Kacyiro, gendarmerie camp, village Higaniro (phonetic), presidential guard camp, or Camp Kanombe by far franking movements to envelop and isolate the position from its logistics and command in control.  Harassment for a period of time and the final assault to mop up yet to be conducted in the four examples outlined above.  While these actions are well planned, effective and conducted, they are slow and based on infiltration and stranglation.    The question begs why are the RPF slowing down when it appeared less than three days ago.  They could over‑run Kigali in a matter of hours if not days.  Speculation is that the RPF as has long been suspected, it’s logistically short of supplies.  This is confirmed in the area of medical supplies for which they have requested of UNIMIR and entered our hospital on the 16th and 17th of April to take.  And it’s husbanding its present resources for a longer conflict.  It has therefore developed and employed tactics to ensure economic.  The second reason maybe they are reluctant to take casualty.  They may, in fact, what they believe every possible recruit in uniform and maybe protecting them on par for what they believe will be a long conflict.  Reports suggest the same scenario is being played out in Byumba.  The RPF’s seems to prefer maneuvour around the enemy to direct attacks upon enemy positions.  Another possibility is that the RGF’s resistance stiffening as it stems from a political to an ethnic war.  Well, there have been  reports of desertions, they are not only necessary.  

THE ENGLISH INTERPRETER:

Could you please slow down just a bit, sorry.  

MR. GUMPERT: 

Yes, I will slow down.
MR. GUMPERT: 

"And there have been no reported cases of mass surrenders or defections.  With their ability to draw from 85 percent of the population the RGF is not, and will be short of manpower for a prolonged conflict.  Their least precious resource is manpower, unlike the RPF who treat manpower as their most precious resources.  In addition there appears to be moblisation of the masses against the RGF.  In RGF areas civilians are armed and out in force supposedly to defend their homes from the RPF.  Even in a victory scenario if this becomes or if it always was an ethnic conflict the RGF can fight it out for years.  Our assessment is that this may became a long conflict with tactical victories for the RPF but an operational stalement.  14;  The ethnic cleansing continues and may in fact be accelerated behind RGF lines massacres of Tutsi and moderate Hutus, and sympathiser with opposition parties is taking place.  Bodies litter the streets and pose a significant healthy hazard.  RTLM Radio broadcasts radio broadcasts inflammatory speeches and songs exhorting the population to destroy all Tutsi.  RTLM radio was damaged by RPF metaphor on the 17th of April.  Even the minister of Defence a known hard liner has condemned this propaganda but has not closed down the station.  It appears now that the presidential guard initiated the ethnic attacks and then handed this task over to the militias like the Interahamwe and the power and then withdrew to the Butare and Gitarama.  In Kigali frequent roadblocks are established.  ID cards check, and Tutsi executed on the spot.  If the RGF or gendarmerie are present they do not interfere.  In fact in some areas they are prohibited transit by the militia.  These massacres have been witnessed from a distance by UN troops.  This ethnic cleansing inflates the RPF who have stated there will be no cease‑fire until the massacres stop.  The major present question is can the government stop the attacks or has this programme gone so far out of control as ‑‑ that should be Major General, I think, it's an abbreviation, Kagame stated that it cannot be stopped.  15, the RPF clearly state that they do not want a cease‑fire until the murders stop.  Tactically they may not want a cease‑fire until they have seized the terrain they want to control.  I.  Byumba, Kigali, Corridor, Kigali for a major part of it and Eastern Rwanda.  The only open ground left that can accommodate their expatriate refugees.  Unless the government takes drastic action to stop the massacres and establish law and order in their area.  And until the RPF gain the ground they need, the chances of a cease‑fire seem remote.  

Dr. Des Forges, so far as what was happening I do not image you would descent very much from General Dallaire assessment. 

A.
No, not much, no.  I would say my main difference with his analysis would have to do with the question of government control. 

Q.
Yes.  Now so ‑‑ sorry, in fact ‑‑ 

JUDGE SHORT: 

Can you allow her to complete her answer?
MR. GUMPERT:
(Inaudible)
JUDGE SHORT: 
Your main difference for this analysis. 

THE WITNESS:

Would be in the question of the extent of control over what was happening.  Even the scene unfolding before Dallaire was a scene where the Interahamwe were subject to command and control by military officers as well as by political party leaders who were in some cases were also members of government.  The ‑‑ for example, the 24th of April on the radio, there is an announcement calling all Interahamwe, the Interahamwe leaders to city hall for a meeting to perfect their integration and to civilian self defence.  And Interahamwe from many places come and they meet with leading military officers and the prefect.  That is just one small example.  When they want to pull them in and talk to them they can.  When Dallaire wanted to arrange the safe passage of people he passed through Bagosora, Rwazaho in order to do so.  Those were his channels to the Interahamwe leaders.  Now there were cases where Interahamwe did not always listen, and there were cases were having received the guns they used them as they pleased and that was recognised as a major issue by the government and it was one of the reasons for the attempt to create the pacification policy and to bring it under tighter control because there were cases as I suggested yesterday it escaped their control and they wanted to pull it back in.  But that situation which applied in a relatively small number of cases should not be taken as exemplary of the totality of the situation.  I would also just like to draw your attention to start of paragraph 13 where General Dallaire as a military man analyses the military strategy of the RPF.  And he does indeed talk about infiltration but those people who constitute the infiltrators are then used to organise attacks on military targets.  In other words the infiltrators are not posing any direct and immediate threat in his estimation to the civilian population, rather they are moving into areas in order to attack military targets,  and the second point in that same paragraph General Dallaire says they may in fact what they believe is every possible recruit in uniform.  So in other words they are here, they are concentrated at the battle front.  They are not out in the civilian population disseminated here and there in civilian dress waiting to be masked.  They are actually here fighting on the combat front in uniform. 

Q.
Dr. Des Forges, you are not suggesting, I am sure that all of those persons who were members of RPF cells about which we spoke at the beginning of this cross‑examination had dawned uniform and gone to join the RPF.  I suggest what General Dallaire means is that there is no broad coup of recruits available as yet not under military orders.  Not that these men are actually wearing uniforms at all times.  It is an expression used to denote people who are under military orders not what they are actually wearing at any one time; isn't it?  

A.
My point is not to stress what they wear or not wearing.  My point is to stress that those who were committed to active military participation with the RPF were in fact with them at the battle front engaged in combat activities rather than looking in the civilian population waiting to be unmasked as infiltrators.  

Q.
When military men infiltrate an area the fact that their target is military one rather than a civilian one it doesn’t mean that it would be improper for people on the other side to stop them or seek to stop them at roadblocks, does it?  They remain surely the legitimate enemy whatever their target maybe? 

A.
It would be legitimate to stop them to arrest them, to investigation them, perhaps to involve them in an exchange of prisoners of war.  It would not be appropriate to slaughter them summarily. 
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BY MR. GUMPERT:

Q.
Since you mentioned the effect or the power which the government had in respect of the Interahamwe, may I ‑‑ and I think that this is the last time I will be doing so, make reference to the speeches folder and in particular to tab 10.  This is an unofficial Kinyarwanda transcript of a broadcast said to have been made on the 18th of May of 1994.  And at page 11, we can see that the speakers are 

Eliezer Niyitegeka, who was the Minister of Information, I think you can confirm that me?  

A
Correct. 

Q.
And Mathew Ngirumpatsi who was either the president of the Secretary General ‑‑ or I forget that ‑‑ of the MRND? 

A.
The president. 

Q.
I am grateful.  The broadcast switches from Kinyarwanda to English.  There is an unofficial translation because no official one exists so far as I have been able to discover on the following two pages.
 MR. GUMPERT:


Your Honours, what I intend to do is to read what is effectively one page of text in French so there is a translation through the booth rather than an official one.

After a passage in Kinyarwanda, the minister of information says: "Rwandan men and Rwandan ladies, listeners, friends, dear compatriots, and especially the young people ‑‑ too much ‑‑ enough is enough.  We have had enough of displaced people presently at Hotel de Mille Collins, Amahoro stadium and King Faizal Hospital and who have declared they won't leave those places where they have sought refuge and who would like to go either to Europe, either to other places where they would like to go, and I say enough is enough as minister of information and government spokesman.  And one has always taken this affair as a pretext of the violation as it is ‑‑ of violations of human rights by the present government critics.  So, now I am with the chairman of the MRND, Mr. Mathew Ngirumpatsi and he would like to send a message to MRND party members, especially the Interahamwe because it is often said that it is they who are opposed to those people exiting the Hotel de Mille Colline and other places where they have sought refuge.  So, I should like to give ‑‑ hand over to the MRND chairman to address a message to his supporters.

" And then, Mathew Ngirumpatsi.  "Thank you, Minister.  It is true that the MRND party has learnt with pleasure and satisfaction of the government’s decision to grant the request for release of the people presently blocked in those places you have named; mainly, Hotel de Mille Colline.

ns.  I should like to invite urgently, right now, today, immediately after this message, our supporters, especially the young (inaudible) who have spoken ‑‑

THE ENGLISH INTERPRETER: 
I am sorry, there is something unclear here ‑‑ Kosomizovwa (phonetic) I am not sure what that means, but then something follows, it says: 

Q.
-- "It is not necessarily true, but I ask them, as of now, as of today, to let those public figures, those people go, those people who are blocked inside the Hotel de Mills Collins, and elsewhere.  As long as they claim to support the government, they must implement the government decisions.  The MRND is represented within the government and the government decision is also the MRND decision.  I am aware and I know that it's not only MRND supporters who manned the roadblocks, but I should like to invite them all, whatever party they belong to,  to implement government decisions, decisions which are the result of the negotiations and the discussions with the UN force"--  

THE ENGLISH INTERPRETER: 
where are we ‑‑ sorry?
BY MR. GUMPERT:
Q.
-- "We must respect human rights; we must respect those peoples' wishes.  If those persons wish to go home elsewhere, Rwanda or abroad, it is their right to do so.  We must, therefore, grant their request.  And, once more, I should like to invite our supporters and all Rwandans who have the possibility to resolve this problem to let these people go as of the time they hear this message.  That is, Ganjer ‑‑ I have always said that the MRND is a great party and he must therefore ‑‑ thereby be tolerant, especially towards the weak.  Thank you."

Now, Dr. Des Forges, I make no apologies, nor do I stand for what Ngirumpatsi said.   What I want to ask you about is this: Is it not of very considerable significance that the then government having negotiated, it would seem, with the UNAMIR, has made a decision that people who are cooped up in locations, such as the Hotel de Mile Colline, are no longer to be impeded from going on their way?  “In order to have that decision implemented by the people who are actually preventing them”, it isn't sufficient for a government minister to speak those words, the open sesame has to come from somebody who is directly a member of the party concerned with the Interahamwe?  Doesn't that demonstrate the extent to which the government actually wanted something done to carry out the agreements which is made, to make function of the lever that it should pull, it has to find a non governmental way of establishing its authority? 

A.
If I could refer back to my earlier answer concerning how to apportion the authority between military and civilians.  I said at the time that, in fact, power was held in close collaboration between the civilian administration of the government, the military officers and political party leaders.  This is a demonstration of the need to resort to the voice of a political party leader when dealing with Interahamwe in the city of Kigali.  Kigali was a special instance in that the Interahamwe was stronger there than anywhere else in the country.  So if there would have been a case when the other authorities needed to resort to a back‑up from a political leader, this would have been it.  And it does, indeed, indicate that in this situation, they needed Ngirumpatsi to back them up.  That would not have been the case, for example, in Nyakizu.  In Nyakizu, Ngirumpatsi would have no role?  There was no MRND centre of strength in Nyakizu or in other areas of Butare préfecture, or in certain communes of Gikongoro, Gitarama, even Kibuye and Cyangugu.  So, I think I had made the point from the start that the MRND areas of strength were not universal throughout the country, and that in order for the genocide to be carried through, it had to go beyond MRND areas of power.

Q.
You began by ‑‑ in your answer, by speaking of a combination of forces, military, political and government ‑‑ party, political and governmental.  Now, accept that in areas other than MRND strongholds, the person to whom the government might have to appeal to get its way would not have been Ngirumpatsi.  That may well be true of Nyakizu.  I am sure you know much more of its political allocation than I do.  What I do suggest is that throughout the country the government had to or would have had to operate in the same way.  The real power, I suggest, was not with the government, but with those people who were able to call on long established networks, whether ethnic or political formilo (phonetic) or economic, and this is just an example, I accept that Mr. Ngirumpatsi would not wave a magic wand across the whole of the country, an example of how real power actually ‑‑ or were the real power actually lay and the demonstration of the weakness of the government itself; isn’t that a fair comment? 

A.
No.  Because the government was a government because of the political parties that constituted it.  We have stressed that part that it was political parties that named candidate and that participated in establishing the structure.  Once established, the government in turn, reinforce the strength of the political parties.  And, having a minister obviously made a given party stronger than if it had no minister.  So, there is an interplay of forces here.  If you look at the question of the nomination and removal of préfecture, for example, the government had the authority to do that, but they did only with the consent of political party leaders relevant to that case.  The same thing is true for bourgmestres.  It was simply a reflection of the fact that a government was constituted of political party blocks that needed to be put into use for the government to be effective. 

Q.
Dr. Des Forges, I want to turn now to tab 39, so that is going backwards in the folder of documents, to look at the reported view of Mr. Booh-Booh, the special representative of the Secretary General were n the on the question of government power. This is a code cable from Mr. Annan to the Secretary General.  It was obtained from the Unites Nations, and you will see on pages 2 and 3, that portions have been redacted.  I mention it so that I answer at an early stage questions that might arise.  This is the form in which the Defence received this document, the redaction is not ours.  In any event, the passage which I want to ask you about, comes on the first page where Mr. Anan is reporting to the Secretary General has been in turn apparently reported to him by Mr. Booh-Booh, and he says: 

THE ENGLISH INTERPRETER:

Sorry, could you give us the tab again?

MR. GUMPERT:  
It is 39.  Sorry, I may have confused people, probably my fault, perhaps.  You see it says, “Outgoing code,” cable at the top, and there is a stamp which says "only".  

THE ENGLISH INTERPRETER:

Got it.

MR. GUMPERT:  
Thank you. 

BY MR. GUMPERT:

Q.
And paragraph 2 reads as follow:  "Also, while SRSG, in other words, Mr. Booh-Booh, retains his contact with interim government, (president was on radio Saturday morning), and it does not appear to have any authority having been disavowed by the RPF.  After initial receptivity, RPF rejected authority of the interim government, declaring that it was the old government in another form.  Subsequent landing of French aircraft was offered as evidence of foreign support of the puppet government.  Prior at a council meeting, RPF representatives circulated statement attached".

Dr.  Des Forges, it would appear by this cable of the 9th of April that Mr. Booh-Booh shared the views which we have seen General Dallaire expressing; would you agree? 

JUDGE SHORT: 

What view are you referring to?

MR. GUMPERT:

The interim government does not appear to have any authority

JUDGE SHORT: 

Legal authority or actual authority?

MR. GUMPERT: 
With respect, Your Honour, I can't answer that question.

JUDGE SHORT: 
All right.  Let the witness answer that.

MR. GUMPERT:   
Here is a man talking about authority ‑‑

JUDGE SHORT:
All right, then, all right.

MADAM PRESIDENT: 

Authority of the 9th of April.  The witness can answer the question. 

THE WITNESS: 

I don't see that General Dallaire says anywhere that the government has no authority.  If you are referring to the document at tab 40, he says, “the major question is, can the government stop the attacks or can it not?"  He put that as a question, he does not express an opinion, unless I have missed a phrase somewhere. 

BY MR. GUMPERT:

Q.
No, Dr. Des Forges, you are quite right.  That is to say, then that both men share doubts. 

Mr. Booh-Booh seems to go further than doubts.  Neither man is certain, and 
Mr. Booh-Booh appears to be certain another way, for he says it does not appear.  His side is slightly stronger.  (Microphones overlapping) ‑‑ the least doubt about the authority of the government.  

A.
It would seem a little premature given that government has been sworn in for 24 hours or less, to evaluate its authority, first of all.  And ,second of all, his basis for saying it has no authority, is to say it has been disavowed by the RPF, which, in fact, would have presumably, increased its authority among many Rwandans.  So I cannot see that this makes any significantly powerful statement about what the actual authority right of the government was. 

JUDGE MUTHOGA:

Indeed, it would appear that the term authority right here has not been used meaning capacity or ability.  It is legitimacy.  There is flat legitimacy because RPF has disavowed it, therefore, it can't see anything to happen which RPF will accept.  

BY MR. GUMPERT:

Q.
So, I was wondering whether Dr. Des Forges was going to respond to what Judge Muthoga said.  

A.
I was not going to say anything about that, no. 

Q.
If what the special representative had to say about the RPF was accurate; namely, that the interim government was just the old government in another form, then the RPF was effectively stating that the other government, the former government was illegitimate too.  Do you agree with me? 

A.
I think it is very difficult to extract that kind of meaning from these words.  It is hard to know, in fact, what anybody is saying about anything.  He is reporting okay ‑‑ Anan is reporting that Bobo is saying that the RPF has rejected the authority because it is the old government in another form.  Yes, I suppose you could say that what Bobo ‑‑ what Anan is reporting what Bobo about the government, while the RPF is that they did not recognise the legitimacy of the government, but I would say we have a number of filters here which may or may not alter the meaning of what the RPF statement was.

Do we have the statement?  It might be interesting to see if the statement itself refers to this. 

Q.
Tab 41.  You mean the RPF statement? 

A.
Correct.

Q.
Yes.  

JUDGE SHORT: 

Which paragraph?  

MR. GUMPERT:

Your Honour, it wasn't  my intention to deal with it immediately, but Dr. Des Forges having referred to it, I am very happy to ‑‑

JUDGE SHORT: 
No, you are referring us to it, and you want us to read the whole page to find out where the statement  by the RPF is located at?  All right, we will do that if you want us to.  

MR. GUMPERT:

Your Honour, you misunderstand me, with the greatest respect.  It was my attention, obviously, to refer to this; I was going to refer to it in a few moments.  Dr. Des Forges said it would be interesting to look at the statement, and so I referred her to where the statement was.  

THE WITNESS:


Actually the statement is not helpful because it is a statement issued by the Belgian office of the RPF.  It did not refer to the prior government in any way shape or form, but what, presumably, this paragraph deals with is not information from the statement, information from contacts which Booh-Booh presumably had on the ground in Kigali.  So, it doesn’t settle the issue one way, or the other. 

BY MR. GUMPERT:

Q.
It does assist us though, doesn’t it, Dr. Des Forges, with the attitude of the RPF towards the new government in particular paragraph 3 and 4.  Have you seen there, there is a translation, an unofficial one which follows?  This is a statement, as you have observed, from the Brussels office, dated 9th of April, the very day the government has been sworn in, the day after it has been constituted.  And in the third paragraph, the government is described by the RPF on its very first day in office, as a government constituted for or in terror.  And the RPF is making it plain, does it not, that it has nothing to do with the new government.  Isn’t the RPF making it plain that it has no intention of negotiating?  It is settled from the seizure of power for itself.   

A.
I think that is an exaggerated reading of the document.  It is clear that the document rejects the legitimacy of the interim government.  It does not go beyond that to make any assertion but the future. 

Q.
In the fourth paragraph, the RPF is, I suggest, plainly warning the foreign governments that any attempts to intervene militarily other than to repatriate their nationals will be regarded as giving what they described as an autocratic regime, illegitimate assistance? 

A.
That is correct. 

Q.
I suggest that the RPF was at this time, and had for some little time been ‑‑ was decided upon a seizure of military power rather than any sharing of power as envisaged by the Arusha Accords? 

A.
That is a hypothesis.

Q.
A hypothesis which you mean ‑‑ by calling it hypotheses you mean it is a possibly true statement? 

A.
Correct.  I would say that after April the 6th, it was clear that the RPF was bet upon military victory, but it was not clear what form of government it would create following that military victory. 

Q.
I want to turn back, and I am sorry that I a maneuvering backs and forwards, and I apologise for it, but can we turn back, please to tab 40 and look now at paragraph 10 and 11 ‑‑ sorry, 9 and 10? 

MADAM PRESIDENT: 

We will take the lunch break, Mr. Gumpert.

MR. GUMPERT:
I am very happy to do so whenever Your Honour pleases, yes.

JUDGE SHORT: 
Unless you are going to finish in the next 10 or 15 minutes. 

MR. GUMPERT:

No, I am happy to say with almost copper bottom guarantee that I will finish today.

MADAM PRESIDENT:  
By the short break?

MR. GUMPERT: 
I doubt it, Your Honour. Your Honour can see how many tabs are left.  I am through with the speeches, we have progressed at a reasonable rate today.  I can't  promise by the lunch break, I can promise today ‑‑ unless something exotic happens. 

MADAM PRESIDENT: 

Okay.  We resume at 2:30 p.m.
(Court recessed at 1305H) 
(Pages 44 to 50 by Regina Limula)

(Court resumed at 1444H)
MADAM PRESIDENT:

The session is resumed.  

Yes, Mr. Gumpert, please continue. 

THE WITNESS:

If I may first, Madam President, on the question of the military commission that we discussed this morning, the commission of investigation, the date of the transmittal of its report was the 7th of 
May 1994, and incorrectly identified the president of that commission, it was Colonel Joseph Murasampongo, and if anyone cares to have the copy of the cover sheet of the letter transmittal as demonstration that that document was, in fact, sent.  

And then, in response to Judge Muthoga's request to identify the exact source of the use of the term “inactive”, I have some extracts of the transcript of interviews of Jean Kambanda where the ‑‑ where he recounts the use of that term in identifying the préfet, Habyilimana as inactive. 

MADAM PRESIDENT:

Shall we start?  

BY MR. GUMPERT:

Q.
Dr. Des Forges, before lunch, I was just about to ask you to look at paragraphs 9 and 10 of the cable from General Dallaire, which is dated the 17th of April and addressed to General Baril, his superior at 
United Nations.  I want to consider it in conjunction with a passage from General Dallaire's book, of which I am circulating copies now.  I have the original copy of the book, printed copy of the book.  If you want to check the accuracy of the document, you are receiving now.  It's coming to you by virtue of the scanning of pages 201.  And, as I say, if you want to check that the text is in fact the same, I have the book here for you to do so.  

We have been considering a proposition which I put forward and which you described as a hypothesis, which I think we agreed as a statement which is possibly correct, that the RPF had arrived at a position whereby they had decided to have no more negotiation with the government of Rwanda, however, constituted, and to seize power itself rather than to share it, and to do so by the use of military force.  

And I suggest that this was something which had been, at the very least, in the minds of the leaders of the military wing of the RPF, a possibility for sometime prior to the 6th of April, referring, firstly, to paragraphs 9 and 10, which I think is a discrete passage of sense in General Dallaire's cable.  They read as follows.  They are short.  "Just prior to the conflict, the FC", that's Dallaire himself,  "had a conversation with Major General Kagame, with two UNAMIR officers in attendance, which now, in hindsight, were very profound in predicting the type of conflict we now witnessing.  Major General Kagame was lamenting the ethnic killings which were taking place, and stated, "If they didn't stop, the RPF may, 'be forced to sort it [Rwanda] such situation out once and for all'."  In addition he stated that, "If it’s [the war] started, no one may be able to control it this time."  

And then, if one turns to the document I have just asked to be distributed, we see what General Dallaire wrote about a visit to the RPF which must have been just a little earlier than the visit he was describing in his report, from February 28th, as he said.  And if I may, I shall read that passage as well.  It begins, approximately halfway down the sheet of paper: "There was increased activity on the RPF as well.  On February 28th, I took one the Belgian helicopters for an aerial reconnaissance of the RPF zone.  As I flew over the green hills, sometimes low enough that I came eye to eye with stifled RPF soldiers, I saw large concentrations of troops being trained as well as evidence of defensive positions being dug on the northwest border of the demilitarised" ‑‑ 

THE ENGLISH INTERPRETER:

Counsel Gumpert, a bit more slowly, please, for the interpreter to interpret everything that has been said.  Thank you.

MR. GUMPERT:

Apologies. 

THE ENGLISH INTERPRETER:

You are welcome. 

BY MR. GUMPERT:

Q.
"In the middle of the zone where it narrowed to less than a kilometre near Byumba, I spotted soldiers swarming around the rich sienna of freshly turn mounds of earth.  They were like giant anthills bracketing the city on both flanks.  It looks like Kagame was realigning his forces, pushing for a good secure start line from which he could launch an offensive.  I confronted Kagame with my findings, making the trip to his headquarters in Mulindi alone.  When I raised with him the number of ceasefire breaches caused by his troops, their further incursions into the demilitarised zone, and the movement of arms and ammunition between Uganda and Rwanda, obviously supplying his troops, he coolly explained that he was still having discipline problems due to the stagnant political situation.  Until the BBTG was in place" – Broad Based Transitional Government, I think that stands for ‑‑ "and UNAMIR began to play its part in sustaining his force, he would continue having problems.  I responded that, yes, he was in a tough spot, but I thought the intransigence of his politicos was, in part, the cause of the impasse.  He would have to keep a tighter reign on his troops, dismantle his defences and withdraw his incursions into the demilitarised zone.  He agreed.  But as a military man, he said, he had to be prepared in case the political process broke down completely." 

Dr. Des Forges, in the light of what General Dallaire commented to his superior on the 17th of April was, in hindsight, very profound, there is considerable support, is there not, that certainly, by after the 6th of April, that hypothesis which I put to you is, in fact, correct? 

A.
There are two points.  First, I have made clear my position since the start of this testimony that there were forces on both sides preparing for military conflict.  That, for me, is clear and not an issue.  And, in fact, at the start of the extract which you wrote ‑‑ which you read from General Dallaire, he said, "There was increased activity on the RPF side as well", suggesting that in some passage prior to this he has described military activity on the side of the Rwandan Armed Forces.  

I agreed before lunch with your hypothesis to the extent of saying that it was clear that the RPF was aiming for military victory after April the 6th.  I have no question about that either.  But I did say it was not clear what the political arrangements would be once that victory was accomplished. 

Q.
Dr. Des Forges, I accept that General Dallaire reports on increased military preparations on the government side.  Realistically, I think it is your own analysis that one of the forces which drove the government -- the government of Rwanda to the agreements in Arusha, which may have seemed unduly unfavourable to them, was the intense financial pressure, monetary pressure ‑‑ both words are not quite accurate ‑‑ economic pressure, which the international community was able to bring to bear on the government of Rwanda.  Am I right in recalling that is analysis ‑‑ an analysis which you have made in the past? 

A.
That is correct.  I think that went along with the sense of the likely inadequacy of their own forces in being able to resist RPF military advances without the assistance of the French and their realisation that the French were no longer going to support them militarily.  So I think it was the combination of those two considerations that made their position extremely vulnerable at the time of the signature of the Accords. 

Q.
And, in the light of both of those factors, the increased military preparations which General Dallaire observed on the government's side, in realistic terms, are most unlikely to have been preparations for an assault on the RPF-held territory, if the realistic fear of the government was that they wouldn't even be able to fight an effective defensive battle. 

A.
The considerations which I suggest would have been in effect at the time they signed the Accord in August.  Whether their position had changed, that is to say, whether they had assurance of some other form of external support, which give them a greater strength ‑‑ a greater sense of confidence by the early months of 1994, I don't know.  Certainly, the political circumstances inside the country had changed dramatically as we ‑‑ he pointed out.  And the three-part division in existence in August '94 had become a two-part division by January ‑‑ I beg your pardon ‑‑ which existed in August '93 had become a two-part division by January '94.  

And there is an assessment in mid‑February by a Belgian military intelligence officer, noting renewed feistiness and renewed sense of self-confidence on the part of the Rwandan Armed Forces, which he attributed, in part, to better morals stemming from a new sense of political cohesion; in other words, that the kinds of divisions which had been feared as a source of weakness within the army, had been, at least, in part, countered by the growing power, the growing cohesion, produced by the Hutu Power movement, so that the redefinition of the conflict in ethnic terms had given a greater sense of confidence to the forces on the Rwandan government side.  

As to whether they were in a military position or whether their preparations were indicative of preparing an offensive, rather than a defensive war, that is beyond my competence, and, in fact, beyond my knowledge.  I simply don't have that information. 

Q.
Can I take it then that you are not aware of any hard evidence to suggest that, morale aside, the Rwandan government forces had been re-supplied, or in any way better enabled to take such offensive action? 

A.
They had ‑‑ they had been re‑supplied, in fact.  There were two large shipments of arms, as I recall, in the early months of '94, one of which was impeded by UNAMIR, but the second, I think, may have gotten through.  So, there was, in fact, the money available -- or the money that had been made available to purchase arms, and arms, were, at least, attempting to come into the country.  Beyond that, I don't believe I have any information on the military situation of the Rwandan government forces. 

Q.
Coming back to the intentions of the RPF, I suggest that they are made clearer still by some documents we can find at tab 42 of the bundle of documents.  In fact, the significant document is only one.  The first document is effectively a cover sheet for an RPF letter to the president of the UN Security Council, both the cover sheet and the letter being dated the 13th of April.  It is the third paragraph to which I wish to draw your attention, in the third line of which we see this sentence:  "It is the intention of the Rwandese Patriotic Front to neutralise the elements of the Rwandese army that are responsible for these massacres, bring an end to the senseless killing of innocent Rwandans, opposition politicians as well UN peacekeepers, and restore law and order.  The international community should mobilise all its efforts to support this noble task, instead of calling for ceasefires that would only allow the criminals in Rwanda to continue committing atrocities."  

What I suggest the writer is making plain on behalf of the RPF is that it is they who are going to constitute the new government of Rwanda and thereby bring about law and order, and that no kind of ceasefires or negotiations will be countenanced.   Would you agree? 

A.
That seems to me, again, to exaggerate the meaning of this.  They did, in fact, engage in prolonged and frequent negotiations for a ceasefire.  So, in fact, to assume that on the 13th of April, they had no intention of ceasefire, I think is ‑‑ is probably wrong.  Nor do I see any statement here that they intend to constitute the government, eliminating all other political forces.  They did constitute a government which, like the government of April 8th and 9th, included a variety of political forces and appeared in most regards to conform to prior political arrangements.  I'm not saying ‑‑ I'm not passing judgement on the validity of one or the other; I'm simply pointing out the similarities. 

Q.
Dr. Des Forges, the reference I made to ceasefires was in the light of the implicit criticism of the international community in calling for such ceasefires.  I agree that the RPF ‑‑ to say they had meetings; were present in the same place as representatives of the government troops at one stage during the war, and that other contacts took place from time to time.  But the persistence ‑‑ and I think we'll see it in documents to come ‑‑ the persistent stance which they took was effectively that if there were soldiers who wanted to help them restore law and order ‑‑ to use a phrase used in this document ‑‑ and to sweep away what they were characterising as the criminal government, they were welcomed to join them or, at best, to stand aside, but they were not interested in anything which the international community might have qualified as a ceasefire.  Isn't that a correct analysis of their position? 

A.
I don't see that we've advanced far beyond the statement I made earlier today before lunch, that I believe that my conclusion was that their intention was a military victory.  I don't know we need to belabour this.  I agree with that.  I am simply saying I do not see in these documents evidence of an intention to form one kind of political government or another after that military victory. 

Q.
Very well.  Let us move to tab 43.  That is a political assessment of the current situation in Rwanda as drawn up by the special representative, Mr. Booh-Booh and delivered to Mr. Annan at the 

United Nations by means of a cable sent on the 18th of April.  This is a document with which you are familiar, Dr. Des Forges.  

A.
I may have read it, but I don't believe that I had given it sufficient attention, because I find it a remarkable document.  To think that he knew so little is really pretty horrifying. 

Q.
When you say that he knew so little, you mean that's the conclusions he draws are so contrary to those which you would draw; is that right? 

A.
No, not at all.  I referred to his knowing on the 18th of April that the leaders of political parties were assassinated, were dead, were nowhere to be found, or had joined the government in Gitarama.  His question mark is presumably they have left the city or are in hiding.  What happened to them, he doesn't know.  That's remarkable, saying that the leadership of the Rwandan government forces has changed twice, which was an inaccurate statement.  I mean, this is really a very significant document in terms of assessing the knowledge base of the UN. 

Q.
On that last point, it may be of no particular significance, the leadership having changed twice.  If we just take it from the moment the plane crashes and its occupant die, within that plane is the then chief of staff of the Rwandan army; isn't it?

A.
Yes, but that is not correctly expressed by the idea this committee has twice changed the leadership, as if the committee were responsible for the first death of the commander in chief and had then designated his successor.  Clearly, that isn't his intent.  It changed the leadership once after having made an appointment.  Perhaps it's simply an error of expression, but it is something which raises questions. 

Q.
Well, let us look briefly at what it is that the document does say.  The special representative says that, "There is a vacuum in the political leadership of the country", and says that, "the appointment of the interim government has not produced credible political leaders who could take decisions representative of the government."  Do you agree that that is what he is saying in paragraph 1? 

A.
Yes, along with the comment that most of the ministers have either left or in hiding, which was incorrect. 

Q.
Well, Dr. Des Forges, “in hiding”, may well be incorrect.  When he says, "Most of the ministers of the so‑called interim government have either left Kigali", and made such statement on the 18th of April, he is right, isn't he?    Unless I have completely misremembered one of the essential facts of this case, on the 12th of April, the ministers of interim government do, indeed, leave Kigali.  

A.
If he had put a period there, I would have no objection.  But my objection is that to suggest the ministers of the government are in hiding, was a misperception of the realities of the situation, which is rather remarkable.  

JUDGE MUTHOGA: 

Are in hiding in the city. 

THE WITNESS:

In the city, correct.  Thank you, Your Honour. 

BY MR. GUMPERT:

Q.
At the ‑‑ in the second part of paragraph number 2, he says that, "In the absence of authority, the question arises as to who speaks or act" ‑‑ sorry, "and act on behalf of the government."  You are dismayed at Mr. Booh-Booh's ignorance -- well, you haven't used that word ‑‑ his lack of knowledge, as you see it.  He was, however, I suggest, the man on the scene.  And if he is raising such a question, it must genuinely have been his perception that people who were speaking for the government with authority were not visible to him.  

A.
True.  And, in that case, one must asked the question, why did he remain confined in his hotel, or wherever he was confined, and not go down to Gitarama to speak to the government and find out where the ministers and what they were doing?  I mean, he was the senior ^force there representing the United Nations -- on to Gitarama.  He must have known they left town and instead he says, "The question arises who they are and who speaks for them."  I would suggest he should have known. 

Q.
Well, perhaps he should, Dr. Des Forges.  The fact remains that to ‑‑ the man whose job it was to know on behalf on the UN, he did not, and I suggest that that is of some significance when estimating whether the interim government was, in fact, in control and obviously so.  Wouldn't you agree? 

A.
Well, it can either be taken as an indicator of what the situation was, or it can be taken as an indicator of the competence of the observer to assess the situation. 

Q.
There is a considerable amount of analysis about the military situation and the intentions of the RPF, but in the light of your answer when I last touched on that subject, it may be that there would no point and some expense of time in discussing it. What I would like ‑‑  

JUDGE MUTHOGA: 

This paragraph, Mr. Gumpert, this paragraph 2 ‑‑ 

MR. GUMPERT:

Yes. 

JUDGE MUTHOGA: 

‑‑ is being written at a time when all those broadcasts we saw about -- were being made about what the government is doing and how it is winning the war and all those things. 

MR. GUMPERT:

It's made on the 18th of April, Your Honour, yes, and you will see -- nor hadn't seen transcripts of -- and had read to you a broadcast certainly from that day, possibly more. 

JUDGE MUTHOGA: 

And even earlier on, the 17th, I think, this person appears to have ‑‑ to be ignorant of such broadcast. 

MR. GUMPERT:

Well, we see that he is aware of a radio interview on the 15th ‑‑ 

JUDGE MUTHOGA: 

On the 15th. 

MR. GUMPERT:
of April.  

JUDGE MUTHOGA: 

Yeah. 

MR. GUMPERT: 

So, he seems to have been somebody who either listened to some broadcasts or have them listened to and received reports of them. 

JUDGE SHORT: 

Dr. Des Forges, do you know how long the interim government stayed in Gitarama? 

THE WITNESS:

Your Honour, unlike their departure from Kigali, which took place on a single day, as I understand it, different members of the government left Gitarama on several different dates.  So there was no uniform decision, “Today is the day we move.”  But I believe it would be dated to the early days of June after the important centre of Kabgayi had been taken.  Kabgayi is near Gitarama.  And it would have been, I believe, subsequent to that.  So, let's say in the first week of June, but in a stagnant manner.  So, there is no one, single date. 

JUDGE SHORT: 

And from your research, do you know how the interim government functioned while it was in Gitarama?  

THE WITNESS:

Your Honour, I am familiar with three sources of direct information in that regard, two coming from persons who were not part of the government but who were part of the staff, shall we say, attached to the government or members of the government.  And, in addition to that, the ‑‑ a fourth source, actually ‑‑ in addition to that, the interviews by Mr. Kambanda, and then a diary kept by 
Minister Nyiramasuhuko, which is an extremely detailed sequence of events described over a period of time.  So, from those four sources of information, one can concluded that the council of ministers met perhaps three or four times a week, not daily, but three or four times a week, that they conducted business by receiving reports from subordinates, both receiving reports on the military situation through the minister of defence, receiving reports on the situation administratively in the rest of the country through the director of cabinet of the interior ministry, and then subsequently through the interior minister himself, receiving reports on the financial situation, on the diplomatic situation, so on and so forth.  This was a coalition government made up of blocs of political parties, as was its predecessor and followed the practice of its predecessor, which was to take decisions by consensus.  So, as I understand it, no decision was taken as a result of a vote, but rather as a result of discussing an issue until there was no objection.  I will not say until there was total agreement, but until there was no objection voice.  

In some cases, this was relatively rapid.  In other cases, obviously, a single topic like, for example, the pacification decree, involved discussion over a period of days.  So, it was, obviously something that was ‑‑ a subject of some negotiations and compromise among the political parties.  The decisions were then ‑‑ the subordinates of the government were then notified of the decisions by the appropriate minister, and it was expected that they would be implemented.  

The items on the agenda were presented to the prime minister by a minister; in other words, an ordinary citizen would not have approached the prime minister and said, "We would like to see you discuss this or that", but rather, the item would be put forward by the relevant minister, and then the ‑‑ the subject would be discussed until consensus was reached. 

BY MR. GUMPERT:

Q.
Dr. Des Forges, who are the persons, two persons, you named who were not members of the government, but I think you said members of its staff? 

A.
I would need to ask their permission before I identify them publicly. 

Q.
Let me ask you an old chestnut, for which I apologise.  Do you know of any reason why they would be incapable of coming to give evidence to this Trial Chamber? 

A.
I have not discussed the issue with them, but I know of no impediment.  

Q.
Can we turn to tab number 44?  This is a document from what is commonly ‑‑ sorry, I give you a moment to look at it or find it.  This is a document from what is commonly known as the, “Blue book”, which I am absolutely sure you are very familiar.  I intended, as I did with General Dallaire's book, to have a copy with me.  If it were thought necessary to check that this document, which is being produced similarly by scanning it electronically, is as an accurate reproduction of the book, I'm afraid I don't have it with me.  Can we proceed on the basis of good faith, or would it be necessary to obtain a copy, say, from the library? 

A.
I certainly have no objections. 

Q.
I'm grateful.  It's paragraph 3 that I want to concentrate on.  This is the report of the 
Secretary General of the United Nations, as I understand it, containing a summary of what is happening in Rwanda.  And he says on the 20th of April, "Reliable reports strongly indicate that the killings were started by unruly members of the Presidential Guard, then, spread quickly throughout the city.  Despite the best efforts of UNAMIR, the Rwandese Patriotic Front, RPF, security battalion quartered at the national development council complex, broke out and started to engage government troops, including elements of the Presidential Guard.  RPF units from the demilitarised zone also moved towards Kigali and joined the fighting.  Authority collapsed, the provisional government disintegrated and some of its members were killed in the violence.  An interim government was proclaimed on 8th April 1994, but could not establish authority, and on 12th April 1994, as fighting between the armed forces and the RPF intensified, left the capital.  Since then, the defence minister and the high command of the Rwandese government forces RGF, whose leadership has recently changed, appear to be the only interlocutors available on the government side.  The brutal murders by unruly RGF soldiers of the prime minister, Ms. Agathe Uwilingiyimana, of other members of the government, and of 10 members of the Belgian contingent serving with UNAMIR, were particularly tragic consequences of the violence."  

It seems, therefore, that even by the 20th of April, the reports which have come to the UN still indicate that the interim government has not managed to establish its authority.  Would you agree? 

A.
It appears to me clear that this report is directly based upon one of the 18th from Mr. Booh-Booh and, therefore, would have no greater validity than the source upon which it was based.  

I do have to say that, throughout this period, the secretariat engaged in a totally unjustified presentation of information to the Security Council, which I think has been, at least in part, acknowledged.  And the ‑‑ for example, the use of such terms as "a people falling upon a calamitous circumstances" to describe the genocide were highly unjustified uses of language influenced by the political interest of the members of the Security Council.  In this case, that, no doubt, has played a role as well, but there has been the inadequate information provided from the ground, which I must say, I have not adequately factored into my analysis on previous occasions.  

If what ‑‑ if what they heard from Booh-Booh on the 18th represented the sum of what they were able to know, then they could perhaps be forgiven for having misstated the situation.  The provisional government did not disintegrate and some of its vio ‑‑ some of its members were killed.  The provisional government disintegrated because its leaders were assassinated.  That's a quite different statement, isn't it?  It didn't just kind of feathered away in rain, because the water hit the heads of the members of government, no.  It disintegrated because people were shot and hacked to death.
(Pages 51 to 59 by Haruna Farage)
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BY MR. GUMPERT:

Q.
Can we turn to tab 45?  That document again is from General Dallaire to his superior, General Baril, of the United Nations.  And it is five pages or so of the assessment of the situation in Rwanda as General Dallaire saw it on the 24th of April.  Is that a document ‑‑ 

JUDGE MUTHOGA:

This is from who?  It says ‑‑ 

MR. GUMPERT:

From Dallaire to Baril, if I can just use their names.  

MADAM PRESIDENT:

Number 45. 

MR. GUMPERT:

Yes, yes, isn’t it?  It has a cover sheet which is not terribly helpful perhaps. 

JUDGE MUTHOGA:

It says from Dallaire to Annan. 

MR. GUMPERT:

Your Honours are quite right, I have misstated ‑‑ 

JUDGE MUTHOGA:

Information to Baril.

Mr. GUMPERT:

Information to Baril, it is actually to Mr. Annan.  I apologise for the error. 

BY MR. GUMPERT:

Q.
Is that a document with which you are familiar, Dr. Des Forges? 

A.
It is. 

Q.
It is paragraphs 6 and 13 on which I want to concentrate, perhaps I should read five as well, General Dallaire writes thus:  "Meeting with the prime minister:  A meeting was held yesterday in Gitarama with the prime minister and two ministers.  The meeting was held to obtain permission to evacuate refugees from either side to safe areas of their choice and to obtain approval of the RGF for the" ‑‑ 

A.
Designation. 

Q.
Thank you.  " -- designation of the airport in Kigali as neutral international ground under the sole control and security of UNAMIR.  The prime minister was receptive to the formalisation of UNAMIR monitored safe passage of refugees.  In addition, the RGF seemed to have mellowed on the concept of an UN controlled and secured airport.”  

Six:  “The government did not seem to have fully appreciated the tactical situation of the war.  They do not seem to be concerned or dismayed with the horrendous ethnic killings.  They state that they are unable to control the militias.  The local roadblocks are there because the local people want protection against the RPF.  Their concerns were over matters such as how to organise the state funeral for the late president, all of this in a nation which has lost as many as 100,000 killed and one and a half million displaced in the last two weeks, and is on the verge of military collapse.  

“The government appeared out of touch with the situation.  This may be due to the incredibly poor communication between Kigali and Gitarama.  All written material must be delivered by hand; no data passage capability exists.  This may account for the RGF delegation not arriving in Goma for their UN organised flight to Arusha even though the army HQ has stated" ‑‑ sorry, "Army HQ stated that the delegation was Goma.  We are looking at a way of helping them with their communications problems in order to get more timely answers to the cease fire and other related and humanitarian matters."  

And then paragraph 13 on the next page: "Behind government lines a major concern to UNAMIR is the continued presence, belligerence and actions of the militia, particularly the Interahamwe.  These militia continue to man roadblocks and conduct ethnic cleansing.  Often they are drunk or drugged.  Major General Kagame stated that, `In one battle they were slaughter in a fanatical but hopeless attack.`  These groups represent the single greatest threat to UNAMIR and its humanitarian and rescue missions.  

“They have killed thousands of Rwandans, both Hutu and Tutsi expatriates, and on two occasions they have attacked UN vehicles.  Defensive rules of engagement will ensure that these individuals, should they attack UN installations, personnel or convoys will be warned, and if necessary, deadly force will be used in self‑defense.  The FC will continue to pressure the RGF to get the militia under control.  Major General Kagame stated, `The RPF will sort out the militia in their own way."

Now, Dr. Des Forges, it would appear that General Dallaire cannot be accused of the same willful ignorance as Mr. Booh‑Booh.  He didn't stay cooped up in his hotel room or wherever he was, he went to Gitarama, and that much I think we can agree, yes?  

A.
Yes. 

Q.
What he has to say is, in essence, complimentary to the government; but effectively what he is accusing them of doing is fiddling while Rome burns.  He does not accuse them of playing an active role or controlling what is going on.  Indeed, he suggests that in the light of their incredibly poor communications, their ability to communicate with the outside world is limited.  And his analysis is that the greatest threat to his own soldiers, and he describes their activities toward the ordinary citizens of Rwanda as well, is the militias such as the Interahamwe who are not, he estimates, under the control of Rwandan government forces, at least, not at the time that he is writing.  Right or wrong, for better or worse, that is his estimation, isn't it? 

A.
That is correct.  On the question of communications, there was a fax machine in Gitarama préfecture, there was a satellite phone in the possession of Barayagwiza for the ministry of foreign affairs.  And there were probably, at least, one or two other satellite phones available to members of the government.  So Dallaire’s perception that they were cut off from communication was, again, a measure of his own lack of information.  

He was a military man trying to keep afloat in a war.  He did not have a greet deal of time for investigating other kinds of issue, such as the actual state of communication to the government.  He assumed that if they didn't show up where they were supposed to be on time, it was because they didn't know they were supposed to be there on time.  There could have been other reasons.  

His ‑‑ what he is doing is reporting, first of all, his perception that they don't give a damn about what is going on, that they are not concerned and they are not dismayed.  And second of all, he says, "They state that they are unable to control the militia." From 1991 when I first investigated the killing of large numbers of Tutsi, the standard response of the authority was, unfortunate, popular outrage, people out of control, for whatever reasons, there were various excuses, “we could not control them.”  So that when this ‑‑ and this is not unique to the Rwanda government, it is the standard response of abusive governments, “we didn't do it,” “we just couldn't control it.”  

I would point out that the team of Mr. Mugenzi and Mr. Ngirumpatse who went to Nairobi and encountered the International Press Corp and attempted to put forward this argument that it was something that the government could not control, that really the military was not involved, that this provoked a fair amount of disgust, is probably not too strong a word, on the part of journalist who had been in Kigali and seen what was happening.  And one of them confronted the government representatives and said, “but I saw the soldiers there in uniform.”  And he was told that they were perhaps on leave and that was why they had not played a more suitable role.

The argument that the government did not control the Interahamwe is an argument which is accurate for some places and some times.  This was a complex series of events which had offshoots in various directions.  But if you look at the totality of the picture from beginning to end, it is wrong to conclude that this government did not have the capacity to control the situation.

Their stock response, “We cannot do anything because our forces are fully engaged on the combat front, and if only the RPF were to give us a cease fire, we could use those forces to stop that killing.”  That argument has no validity when you know that there were forces delegated to churches and schools for the purpose of killing the people inside and not for the purpose of protecting them.  

Q.
Well, Dr. Des Forges, I think I must respond briefly to say ‑‑ to make it plain that Mr. Mugenzi’s case is that such forces were not thereunder the orders or at the behest of the government. 

JUDGE MUTHOGA:

Well, the government means what?  Let me understand the case. 

MR. GUMPERT:

The ministers. 

JUDGE MUTHOGA:

In the complete, or in their individual capacities?  

MR. GUMPERT:

Your Honours, the case for Mr. Mugenzi, which I hope in due course will be made plain, is that he personally had no such intent and issued no such instructions.  That much is obvious, perhaps, and that from all that he saw and heard when present in the country and at government meetings, it was no part of government ministerial policy to do such things or give such orders.  

I cannot go so far on his behalf as to say that there were no individual members of the government or ministers who either associated themselves with such actions or gave such orders, but that the government, as a whole, did not have such a policy or give such orders.  I'm sorry, I’m using the word "government" again, but I think you understand what I mean now. 

JUDGE MUTHOGA:

I do, thank you. 

BY MR. GUMPERT:

Q.
There came a time, Dr. Des Forges, towards the end of April when it looked as through France, at least, and possibly other western powers, were about to make a formal announcement that they recognised the interim government as the official government of Rwanda; do you recall that? 

A.
In fact, I do not. 

Q.
Well, it was certainly, I suggest ‑‑ sorry, forgive me for a moment.  Yes, it was certainly the view, or the expressed view of the RPF that that possible event was imminent.  You are not aware of that either? 

A.
I think they were mistaken.  I mean, I would be rather surprised to learn that. 

Q.
Let's look at the documents then, rather then going around the bush, we will go faster.  It is tab 46.  That consists of an UN note from an UN representative by the name of Isel Rivero for the file.  And it includes at page – I’m sorry, at paragraph 5, this statement:  "Mr. Desaidi (phonetic)" ‑‑ and I probably pronounced his name wrongfully and I apologise to him if I do, who has already been identified as somebody from the RPF press office, was extremely concerned about French arms shipments to the RPF, and imminent recognition of what they consider -- that’s obviously the RPF -- to be a puppet government.  The RPF is studying the legality of the credentials held by the present Rwanda incumbent in the security council.  I took this opportunity to ask him about the AFP reports of RPF at SG allegations concerning Booh‑Booh.  He was not aware that his leadership had made those statements."  

It is the earlier part of the paragraph that I am concerned with rather than any RPF criticism of Mr. Booh‑Booh.  And the press release which is attached, dated the 27th of April also, is there to be read.  And the RPF are, or least Mr. Desaidi, on their behalf are outlining what they believe to be the actions, or the likely actions of France, including the possible recognition of what they describe, the RPF, as a criminal and murderous regime.  Have you seen that before, Dr. Des Forges? 

A.
I had not.  And I must say that I find it probably an accurate assessment of the French position.  I think France at that point was not interested in recognising this government, although there were some parts of the French establishment, particularly the military establishment and the president himself, were interested in giving what support they could.  But I think there is a document in mid‑May reflecting a mission report by a Rwandan army officer who spent several days in Paris trying to illicit French support, and the French said, basically, “not until you clean up your act.”  You have to improve your public image.  There is no way that we can give you open support while you are reported to be engaged in the kinds of tactics you are engaged in.” 

Q.
A second document dated the same day can be seen at tab 47.  It is a ‑‑ well, it is headed "Declaration" but I think it is a press release of sorts, this time signed by Dennis POLICI.  Again, I’ve probably mispronounced his name and I apologise to him.  That one is in French and there is an unofficial translation on the following page. 

A.
During this period I was completely absorbed in attempting to get UN forces to intervene to protect civilians, and I must say did I not follow this exchange of diplomatic spurring, considering the legitimacy of the Rwanda government. 

Q.
I'm sorry, I intended to go on with this document but in light of something which you have just said, would you just forgive me for a moment.  Sorry, and that is ‑‑ forgive me for a moment, back to tab 44, I apologise for going backwards.  Yes, it is paragraph 14 of tab 44, which is the document in the blue book, the secretary general's report of 20th April, it is at the foot of the page and over the page.  

In the light of what you have said were your pre‑occupations or your single pre‑occupation at the time, which was to have troops taken to Rwanda for the purposes of protecting civilians, that was a course of action which the permanent representative of Rwanda was urging as well, isn't it?   

A.
I would say the terms are not exactly the same.  It is not clear to me that what the permanent representative was asking for was protection of civilians, which we ‑‑ I was then in the role of representing Human Rights Watch, and our sole interest was to protect civilians.  Presumably, the representatives of Rwanda had other interests in mind. 

JUDGE SHORT:

Dr. Des Forges, could you tell me whether this government representative of Rwanda was the same person who was there before April the 6th, 1994 or was he the senior person who was appointed by the interim government?

THE WITNESS:

It is my understanding, Your Honours, that it was the same person.  I believe it was Mr. Uwimana and I believe he remained the representative throughout this period. 

BY MR. GUMPERT:

Q.
He was the same person who, I think I read it out loud, the RPF was questioning the legitimacy of; is that correct?

A.
I believe that, in technical terms, they were questioning the legitimacy of the government he was representing; in other words, were he as a person to have chosen to represent another government?  I don't think it was he personally that they objected to, it was rather the government he was said to represent. 

Q.
Yes, I found the reference, it is document 46.  You may not need to turn to it, but do so if you wish.  What I read was, "The RPF is ‑‑ " sorry, going to fast -- "studying the legality of the credentials held by that person." 

A.
I think the legitimacy of the credentials would depend upon the legitimacy of the issuing authority of the credentials. 

Q.
Yes, as a technical matter I would probably agree with you, Dr. Des Forge.  There is no suggestion, is there, that that person was acting at any time, any relevant time, contrary to the wishes of the government that he was representing? 

A.
Not to my knowledge.  As I understand it, he continued as an effective advocate for the interim government. 

Q.
Coming back then -- you may still be there -- to tab 47, I would like to read the very short declaration in French into the record because I have some questions arising from it.  It’s probably best if I read it in French because, as I say, the translation which follows it is not official.  It is dated the 27th of April, (French spoken)
MADAM PRESIDENT:

Just a moment, Mr. Gumpert, I think the English booth is not ready. 

THE ENGLISH INTERPRETER:

Yes, Mr. Gumpert.  

MR. GUMPERT:

"Subjects request for non‑recognition of the self‑proclaimed government.  On account of the events that are taking place in Rwanda and the active part in the massacre of civilian populations by the Presidential Guard, the militia, and some members of the army, mindful of the responsibility of the self‑proclaimed government team in these massacres, and the incendiary speeches calling for the genocide of Tutsi, and for the massacre of all internal opposition, given that this government doesn't have any legal or political basis as provided for by the fundamental law governing Rwanda since 4 August 1994, the RPF is inviting all member states of the OAU and of the UNO not to recognise this government, who some members of which are common law criminals." 

JUDGE MUTHOGA:

Is that date correct August 4, 1994? 

MR. GUMPERT:

I suspect it should be ‘93 if it is referring to the signing of the accords because it wouldn't make any sense, would it, if this is written in April of '94.  I think it must be so.  

BY MR. GUMPERT:

Q.
What was developing, I suggest, Dr. Des Forges, was a struggle for recognition, the RPF was not content with any kind of attempt to turn the clock back to the agreements reached in Arusha.  And it saw its opportunity to be recognised as the sole legitimate domestic force in Rwanda and was using every opportunity, calling on its powers of influence, to brand the interim government as criminal and illegitimate.  

A.
I would certainly agree that it was doing everything possible to brand the interim government as illegitimate and criminal; that is obvious.  But from my observations and my study, I would say they did not aspire to themselves being recognised as a government at that time.  I think that their political strategy involved the creation of a multi‑party, multi‑ethnic government, such as what’s created on the 17th of July, and that to have sought recognition in their own right as a legitimate governing authority in Rwanda would not have conformed to their long term strategy.  I just don't see that. 

MADAM PRESIDENT:

Madam Des Forges, have you seen this letter before, this declaration?  

THE WITNESS:

I had not, Your Honour. 

MADAM PRESIDENT:

Can you interpret the concluding paragraph of this declaration which is, "The RPF asked all state members of OAU and UN not to recognise this government of which certain members are common criminals."  What does this suggest of certain members ‑‑ of which certain members are common criminals. 

THE WITNESS:

That is, indeed, a very interesting point.  I don't know, in fact.  Are ‑‑ was this just a phrase they came up with, or were they intending to suggest that certain members were not, in fact, criminals and could potentially be a legitimate force for negotiation, I really don't know.  I really don't know. 

BY MR. GUMPERT:

Q.
In the light of the suggestion which I made to you, Dr. Des Forges, I would like to look at tab 48 which is a further communication by cable from Mr. Booh‑Booh to Mr. Annan, and it is paragraphs 4 to 6, which I want to look at in detail, para four:  "The obvious objective of all our efforts in contacts and political negotiations being undertaken by the Rwandese government, and the Rwandese Patriotic Front, seemed to be aimed at achieving, within the diplomatic sphere, what neither could gain militarily.  For example:  

AAA:  “Following the death of the former prime minister and the establishment of the present interim government, the Rwandese government has been actively seeking acceptance of international public opinion, and wishes to be considered as an unavoidable political force in the current negotiations aimed at resolving Rwanda’s current political deadlock.  It would also like to improve its image in the light of accusations relating to the massacres in Kigali and the rest of the country.”  

BBB:  “On the other hand, Rwandese Patriotic Front’s initiatives outside of Rwanda follow the same logic, the departure of the front’s political leaders from Kigali to Mulindi, reflects the political and military impasse in Rwanda, and the front’s need to secure political and diplomatic support abroad in order to consolidate its military gains on the ground.  The new situation has necessitated the renewed involvement of the presidents of Tanzania, Uganda, Kenya and Zaire, in finding a political solution which would lead to the resumption of negotiations between the two Rwandese parties, and the implementation of the Arusha peace agreement.  

“In this connection, I have informed you of my meetings in Arusha, and more recently, my contacts with the president of Kenya, and the representatives of the interim government and to Rwandese political parties.  I am also scheduled to meet the president of Uganda on Wednesday, and sometime thereafter, with the president of Zaire.  My discussions with these leaders will concentrate on efforts to achieve an immediate ceasefire between the warring forces.  

Six:  “The Rwandese Patriotic Front’s refusal to negotiate with or recognise the Rwandese interim government is one major difficulty which has to be overcome.  This position, unfortunately, has had the effect of hardening the position of the interim government in its refusal to make any concessions to any of the RPF’s pre‑conditions.  It has also made the government double its efforts in trying to secure its legitimacy and affirm its position as the government representatives of Rwanda.

This interplay indicates that the Rwandese crises will need the mediation efforts of African heads of states and the possible intervention of western powers and international community, including the good office of the special representative of the secretary general."

Effectively, Mr. Booh‑Booh's analysis, if I can attempt to summarise it, is that there is a competition going on for recognition and legitimacy?

A.
I would not read it that way.  I would read it that the competition on the battle field has not resolved the issue, and so the contest has moved to the diplomatic and political front.  I have no problem with that.  That is what was happening.  But that one party ‑‑ that both parties would simultaneously be asserting legitimacy and the right to be recognised as the government does not follow from that in the least.  It is simply a statement that there is a competition for political and diplomatic support.  I fully acknowledge that.  There is nowhere in that an assertion that the RPF wishes to claim to be the legitimate government.  It simply says, it wants political and diplomatic support. 

Q.
Well, what I have attempted to suggest in following through a series of documents, including their own proclamations, is that in rejecting flatly any legitimacy in the interim government, in rejecting any intervention from the outside, say for the evacuation of expatriates, and in saying that it was the RPF who would deal with the situation and did not need the interference of others, the RPF was making it plain that it was they who were laying claim to power in Rwanda, and would sort out its problems by being its government.  I accept that they never used precisely those words, but the meaning, I would say, shines through.  Would you not agree with that? 

A.
I think we are not further beyond where we were late this morning in which I said, I think, that they were working for a military victory.  Working for a military victory, obviously, also includes mobilizing political and diplomatic support to the extent one can do it, but that does not mean that they are, by that fact, proclaiming themselves or wishing to be recognised as the legitimate government.  I just don't see it as part of their political strategy at that time. 

MADAM PRESIDENT:

Am I right to presume that you are about to conclude your cross‑examination, so we can continue for a while. 

MR. GUMPERT:

Well, Your Honour, can see that I have three more documents, and if I look at my notes, I have about 20 more questions, so immediately, no.  By the end of day, it is an absolute certainty unless there is an earthquake. 

MADAM PRESIDENT:

Okay.  Shall we take a short break of 15 minutes.

(Court recessed at 1610H)
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MADAM PRESIDENT: 

The sitting is resumed.  

Yes, Mr. Gumpert, please continue.  

BY MR. GUMPERT:

Q.
Dr. Des Forges, I shan't persist in characterising what I suggest was going on as a struggle for legitimation between the two sides.  But I think we can agree, I hope we can at any rate that there were certainly a very serious effort on the part of the RPF to establish that the interim government was illegitimate in respect of its own legitimacy.  Would you agree with me? 

A.
I have ‑‑ sorry, thank you.  I have in ‑‑ to support that contention on the formation that I have seen here today; I haven't investigated the RPF efforts to discredit the interim government.  Certainly they said some harsh things whether they made a consented diplomatic effort to carry that through, I simply don't know. 

Q.
If we turn to tab 49 there is a document issued by human rights watch African on April the 29th of l994?  Who was or who were the author or authors of this document? 

A.
In all likelihood I was either the primary or the sole author.  In general anything written for publication by the organisation is reviewed by counsel's office and ordinarily also by other colleagues and in that sense others may have played a role but I would have been the primary author. 

Q.
There are three separate matters touched on in this document which I want to deal with, but since we are on the question of legitimacy of the government let me deal with that first.  In both the second and the third paragraphs in referring to the interim government the author uses on each occasion the phrase "The self proclaimed government of Rwanda or the self proclaimed Rwandan government."  If we look back at document 47, tab 47, we see that the RPF declaration of that day uses the precise French equivalent.  "Self proclaimed government."  In writing or helping to write those words those passages in that press release you were following from the RPF lexicon were you not? 

A.
I have stated that I was unaware of that particular document until today.  I cannot say who in fact used those words.  As I explained, I wrote the document, it then went through the hands of several people.  I know that on occasion the communications department would advise us of the need for clarity saying you cannot say simply Rwandan government; you need to be more specific.  If that was the origin of the phrase or if it originated in some other way I simply do not recall. 

Q.
Were you in touch with representatives of the RPF at this stage? 

A.
Yes, I was. 

Q.
But you were not aware that their stance at this time was to question the legitimacy of the interim government and to call it self-proclaimed? 

A.
My discussions were limited to the issue of protecting civilian lives and how best to do that.  I did not discuss with them their diplomatic positions or their stance on legitimacy of the Rwandan government. 

Q.
Do you accept that by the organisation of which you were a part using the phrase "The self proclaimed Rwandan government", the only purpose cannot be called into question, the legitimacy of that government? 

A.
The use of the phrase was meant to reflect the circumstances of its establishment.  It had proclaimed itself, the government of Rwanda. 

Q.
I am not sure that's an answer to my question? 

JUDGE SHORT: 

Dr. Des Forges, do you mean that it wasn’t a government elected by the people, by popular vote; is that what you mean?  

THE WITNESS:

For a government created by treaty arrangement between different forces, yes, either of those interpretations that it was something which had called itself into being. 

BY MR. GUMPERT:

Q.
That would hardly distinguish it from many governments around the world.  What was the purpose of using these words in respect of this government at this time? 

A.
First, I have told you I do not recall who was the author.  Either it was myself or someone else.  Second if you wish to ask me; did we regard this as a legitimate government.  I am happy to tell you that we did not and that our stance had nothing to do with the RPF with whom we had not discussed the question but was a determination made within the organisation on the advice of our own staff, legal and otherwise. 

MADAM PRESIDENT: 

Dr. Des Forges, at that time of crisis what type of government could be expected? 

THE WITNESS:

Your Honour, at that time of crisis a legitimate government would have been one perhaps that observed the constitutional arrangements in existence but which went beyond that to honour the spirit of the political arrangements which had been made at the time of the Arusha Accords.  That is to include the four spectrums of political tendencies that had agreed upon that peace treaty. 

MADAM PRESIDENT: 

You mean to say that the RPF was not included in that government?  

THE WITNESS:

Unless there had been a successful effort to move to the next stage of implementation, the RPF would not have been included in the government under that definition.  In other words had there been a successor government which conformed to that in existence before April 6, that would also have been in our view a legitimate government and then beyond that one which implemented fully the Arusha Accords would also have been a legitimate government.  Our objection to this one was initially that it did not honour the spirit of the Accords.  That it was a shame.  That it made a pretense because in fact there was only a single political tenancy represented instead of a multiplicity of tenancies.  And then that it was engaged in widespread killing of its own civilian population and by that measure as well had lost legitimacy in our eyes.  

JUDGE SHORT: 

Are you conversant with the constitutional fundamental law that was in place on 6th April l994?  

THE WITNESS: 
I have a nodding acquaintance, Your Honour.  I could not give you an exact detailed analysis but I know that we did discuss the constitutional arrangements in that document. 

JUDGE SHORT: 

Is it an exhibit before us, the constitution that was in place on 6th April?  

MR. MORAN: 

Your Honour, it was admitted as part of Nkuli’s (phonetic) report but for a limited purpose. 

JUDGE SHORT: 

Mr. Moran's popular phrase for a limited purpose. 

MR. MORAN: 

Well, Your Honour, I wasn't even in this courtroom when that happened, as you will note.  But it was admitted simply for a limited purpose of showing he relied upon his report. 

JUDGE SHORT:
All right I know ‑‑ 

MR. GUMPERT:
Your Honour, just a correct there ‑‑ 

THE ENGLISH INTERPRETER:

And please, can we remember to observe a pause, please, thank you. 

JUDGE SHORT: 

On the death of the president, do you know what the constitution stated should happen to the government that was in place then?  

THE WITNESS:

Your Honour, the arrangements of the Arusha Accord itself which should have replaced the 1991 constitution made no provision for the replacement of the president in the event of his death prior to the implementation of the broad based transitional government.  And it was in those circumstances that I believe it was Mr. Karemera of the MRND who was a lawyer who suggested that the appropriate solution was then to fall back to the 1991 constitution which called for the speaker of the national assembly or the president of the national assembly to succeed the president of the republic and that was the course adopted in calling upon to him to serve as president.  It was he who then in combination with a military group including Bagosora and various political leaders who designated Kambanda as the prime minister. 

BY MR. GUMPERT:

Q. Is it be helpful in this regard to go to tab 1; not because I disagree with anything that Dr. Des Forges has said but because perhaps, strictly speaking I have evidence on these matters from a known lawyer, a known constitutional lawyer. I might be questioning I wasn’t there.  I am not questioning actually what she says but in this document there maybe some consolation.  It's a document dated the 25th of May.  There's a cover sheet and its author although it's not signed at its foot, I think it is at its head is Laugh Sakhalin (phonetic) the Director or the then Director and Deputy to the under secretary general office of the legal counsel.  My understanding is that makes him a lawyer.  Certainly he seems to him being consulted on a legal matter.  And he makes it plain that in his opinion, legal opinion I suppose the occurrence of what had occurred did not come within the Arusha Accords agreement and the governing law was the 1991 constitution.  I ask a question perhaps in contradiction of my earlier stance but following Judge Short's lead and I hope I won't be too severely chastised for it? 

BY MR. GUMPERT:

Q.
There's nothing that you are aware of Dr. Des Forges in the institution – sorry, bad word.  In the setting up of this government which contravenes the provisions of the 1991 constitution?  

A.
Within the limited scope of my legal knowledge, no. 

Q.
Thank you.  And if the answer is wrong I certainly went out against you and I brought it upon myself.  I can say, however ‑‑ when I agree with. 

A.
I would like to perhaps make a comment since I believe the implication here in this particular line of questioning has been that, Human Rights Watch was serving to a certain extent as a sounding board for the RPF.  That we have published ‑‑ we published a press release on May the 11th, criticising the RPF for war crimes and killings of civilians. 

Q.
Dr. Des Forges, I accept that and it was not my intention to imply that you were or your organisation was a sounding board for the RPF but to the exclusion of any criticism of them, what I do or did suggest which you have answered in the negative is that you had adopted the very phrase which they were using as part of what I have sort to demonstrate was a campaign to spread abroad the view that the interim government was an legitimate one.  That doesn't mean to say that I am suggesting that you were free of any criticism of the RPF.  In as much as the use of the words, "The self proclaimed government", was intended to call it legitimacy and I mean by that its legal legitimacy as opposed to any disapproval of the acts which you believed it to be responsible for, that criticism was misplaced, wasn't, Dr. Des Forges? 

A.
You would have to speak to a legal staff. 

Q.
Well, I am not going to get a chance in this trial Dr. Des Forges, in the light of the answers you have given under the caveat that you are not a lawyer, the answer to my question is, yes, it was placed, isn't it?  

A.
It was a description of a factual situation.  The government had called itself into existence. 

Q.
Let me deal –

JUDGE MUTHOGA:

Mr. Gumpert. 

MR. GUMPERT: 

Your Honour. 

JUDGE MUTHOGA: 
In referring us to various documents of the 25th of May l994. 

MR. GUMPERT: 

Yes. 

JUDGE MUTHOGA:

Are you suggesting that it represents the position that the interim government was in fact legitimate or merely that it was in fact in change of circumstances?  

MR. GUMPERT: 

Your Honour, it doesn't go as far as the government is legitimate.  What it establishes is that the constitutional arrangements in Rwanda at the time were not governed by the Arusha Accords.  I would say it establishes that.  It establishes that that was the opinion of one of the important men in the – or, people in the office of legal counsel at the UN. 

JUDGE MUTHOGA:

I am saying that because self proclamation and legitimacy are not necessarily identical.  You can self proclaim yourself.

MR. GUMPERT: 
Legitimate. 

JUDGE MUTHOGA: 
Even when you are legitimate. 

MR. GUMPERT: 
Yes.  

BY MR. GUMPERT:

Q.
My suggestion to Dr. Des Forges, I don't know quite where we stand and I am certain I am going to impress it on her.  Her on it any more.  Is the only purpose of using the word self proclaimed is to question the legitimacy of whatever organisation it is which is named immediately after that expression.  I would agree with Your Honour that there are probably, I can't think of any circumstancing where you could be both self proclaimed down legitimate.  Legitimacy seems to suggest some kind of validation outside your own claims but we maybe getting into other matters, physical areas here which are not going to help us? 

JUDGE MUTHOGA:

You will remember when President Reagan was shot ‑‑ was shot at.

MR. GUMPERT: 
President Liken.

JUDGE MUTHOGA: 
Reagan. 

MADAM PRESIDENT: 
Reagan. 

MR. GUMPERT:


Yes. 

JUDGE MUTHOGA: 
The secretary of state I think it was Kissinger, or somebody who stood up and said; "I am in charge.

MR. GUMPERT: 
It can't be Kissinger, can it. 

JUDGE MUTHOGA: 
It may not be but whoever it was, if in fact you are the one who is supposed to take over from the general, when the general is shot down, the fact that you stand up and say, “I am in charge now and I take over”, you have proclaimed yourself but it's not an illegitimate proclamation. 

MR. GUMPERT: 

True, but Your Honour, when I stand up at the beginning of the trial and say; “I am counsel for 

Mr. Mugenzi”, I am self proclaimed.  It's not a very useful adjectival clause.  I think it is a clause rather than a phrase.  However, because although it is true that I am self proclaimed it is also true that it can be validated in other ways and therefore I would suggest that no serious commentator would in describing the day's proceedings say Ben Gumpert, the self proclaimed counsel of Justin Mugenzi would be true but it wouldn't be very useful.  So, I accept what Your Honour says, but I stick to the matter which I put to Dr. Des Forges in which I also say, I don't wish to press it on further.  But the purpose of using these words was to question the legitimacy of the government.  

Shall I proceed?  

BY MR. GUMPERT: 

Q.
Yes, two other matters arising from the document from Human Rights Watch African, dated the 29th of April.  It is stated in that document that RTLM had declared May the 5th as the target date for finishing the clean‑up of the Tutsi minority and members of the political opposition.  That is an assertion which you repeat in or I say you repeat.  You repeat the assertion made in the document on page 289, of your book.  It’s at tab 50, perhaps it’s easier there, but as we say if you want to go to the book you may do so.  You had had a moment to verify that?  

A.
I have. 

Q.
You quote as a source in your book, a telephone interview which took place on April the 29th.  Are you prepared to tell us who is speaking in that call? 

A.
I am. 

Q.
Who was it? 

A.
His name was Francois Ntaginira, N‑T‑A‑G‑I‑N‑I‑R‑A. 

Q.
Is the existence of that broadcast a matter which you have checked with the records of broadcasts available to you in the various forms which you discussed at the beginning of this cross‑examination? 

Q.
I have not found that recorded in the existent collection of RTLM broadcasts but seeing that I spoke to Mr. Ntaginira within a few minutes of his having heard the radio broadcast, I am inclined to give a great credibility? 

JUDGE SHORT: 

What position did he hold at that time?  

THE WITNESS:

He held no official position, Your Honour.  He was an acquaintance of long standing.  A friend of my family, who was at that time employed as an interpreter’s translator at the office of USAID. 

Q.
Is he somebody who is still alive? 

A.
He was killed in mid May. 

Q.
Is there any other source that you are aware of confirming the existence of that which could be checked or examined by the Defence in this matter? 

A.
I believe that there are other persons who heard that same broadcast and commented on it, but I do not have that information myself.  I know I have heard it from other people but I cannot tell you the details at this point. 

Q.
The last point in this document about which I want to ask you is the way in which it deals with 


Mr. Mugenzi's appearance at the Nairobi press conference.  We can see that the writer says; this in Nairobi.  “Justin Mungezi, Minister of Commerce for the self proclaimed Rwandan government, told reporters that the wholesale killings were a spontaneous explosion of rage by Rwandans following the death of Habyarimana in a suspicious plane crash ‑‑ that should be plane crash, I think, on April the 6.  Evidence collected by Human Rights Watch African, clergy and numerous other International organisations contradict this blatant attempt to cover up the genocide taking place across the country.  And then over the page, second paragraph, Mungezi sought to explain the government's failure to end the carnage by saying that all available military and police were engaged in battling the Rwandan patriotic front RPF, insurgents: Questions by reporters who had themselves seen numerous Rwandan soldiers killing civilians or encouraging militia to do so, Mugenzi responded, that such soldiers were some of the few indiscipline elements found in any army.  First, further he explained that they were probably on holiday in the capital of Kigali at the time.  

I don't know what language Mr. Mungezi was speaking in when you record his words without the aid of this document earlier today I think it was.  You described his characterisation of the soldiers as being on leave.  And in terms of the government of itself ‑‑ the government itself in the last sentence of the document the writer describes the government thus:  "This call gives the government the chance to say they have done everything they can to stop the killing, when, in fact, militias and soldiers under their control continue the wholesale slaughter unchecked.  Dr. Des Forges, where were you at the time when this statement was issued. 

A.
I cannot say with certitude I was somewhere either in the United States or in Europe. 

Q.
At the time when it was issued, did you have any acquaintance with the actual broadcasts which members of the government had made and which we have looked at in this trial? 

A.
I did not.  This was based upon press accounts and a conversation with a journalist. 

A.
Similarly we should recollect you weren't aware of the conclusions of people such as General Dallaire and Mr. Mboob which we have looked at in the course of today. 

A.
I had been in conversations from time to time with General Dallaire whether it was prior to this date or not I am unsure.  And whether the conversation touched on ‑‑ to me it's not clear exactly what you are asking.  What would have talked about with Dallaire? 

Q.
Dr. Des Forges, I think it's clear that you weren't aware of the documents that I showed you to day at this time.  What I am attempt to go establish is whether he had expressed views upon, for instance the responsibility of the government such as is clearly set out in this last sentence which would have enabled the write of this document to express such views on the authority of what he had said? 

A.
Nothing said in a document is said on the authority of General Dallaire. 

Q.
And forgive me for repeating.  I hope I did so accurately, it is to clarify in my own mind.  What was said in this document was said on the basis of press reports and a conversation with a journalist?  

A.
If we are speaking of the parts reporting the press conference in Nairobi and what was said there, yes.  In terms of the information about the killing and how it was being carried on.  It is based upon numerous contacts by telephone and face to face with people who were present at the scene of various instances of slaughter. 

Q.
Isn't it unusual, Dr. Des Forges to find an historian not just relating accounts and analysing events but having herself actually played a role in seeking to influence those events? 

A.
Perhaps that is uncommon in the UK but in the United States there's an entire generation of younger scholars who are involved in attempting to influence the course of events. 

Q.
Let us take an example from the second paragraph.  I know what you say about the authorship of this document.  Human Rights Watch African welcomes the decision of the Belgian government to deny visas to representatives of this self appointed regime for this purpose and calls on other government to follow suit.  A very clear position was being taken as demonstrated by that sentence and the last sentence of the document which I read? 

A.
Yes.  It was a clear position. 

Q.
Wouldn't it be a fair criticism of your work to say that having committed yourself so early to such a view that to contemplate changing that view even in the light of subsequently obtaining information becomes as much a matter of a fair loss of face as a matter of the cool and rational analysis of the evidence? 

A.
I believe I have demonstrated already today in the course of this morning session that I am quite capable of admitting to change in position as a result of new information. 

Q.
The last thing that I want to ask you about is your, or rather the author's reaction to what Mr. Mungezi is said to have said.  And let me emphasise that within journalistic limits, I don't dispute the essence of what is reported here as being the essence of his words.  If he had instead said something like following the tragic shooting down of the president's plane some elements of the presidential guard and other elements of the civilian population who were angered by the event indulged in violence.  If he had gone on and said some soldiers carried out massacres on the population that perhaps some of them were not really soldiers but people disguised as soldiers, would that to your way of thinking have been a more honest way of describing what happened who had done it and why? 

A.
Instead of what?  

Q.
Instead of what of the summary of what he did say which I have read out already.  So much the same in fact isn't it? 

A.
And your proposed new wording would have acknowledged the role of the presidential guard?  

Q.
Some elements of the presidential guard? 

A.
And soldiers or persons wearing military uniform but not really soldiers?  

Q.
Yes? 

A.
I would have found that an inadequate description of reality. 

Q.
In adequate that's what you said? 

A.
That's correct.  

Q.
And yet the person who described it in the terms which I have most recently used is General Gatsinzi currently the Minister of Defence in Kigali and a free man, whereas Mr. Mugenzi is now in his sixth year of detention here at this Tribunal, doesn’t  that strike you, it's odd? 

A.
I see no relevance in your comparison whatsoever. 

Q.
Thank you, Dr. Des Forges.  I have concluded my cross‑examination? 

MADAM PRESIDENT: 

Thank you, Mr. Gumpert.  I hope you have certain documents to tender in as well. 

MR. GUMPERT: 

I do, what I had hoped it would be a horrendously long job if we did in our normal way.  I have put almost all of these documents to Dr. Des Forges.  What I intended to do, if I could get the court's approval was to extract those documents which I have not used and simply to submit these two folders as to the 53 and 54, whatever they are, would that be acceptable and it is acceptable, would you be prepared to wait until tomorrow morning when I would have plugged out the relevant ‑‑ irrelevant documents. 

MADAM PRESIDENT: 

You will have the list of the document which will be in the bundle?  

MR. GUMPERT: 

Yes, in fact, if I had been better prepared before they would have been one initially which might have helped, but yes I will produce an index for each. 

MADAM PRESIDENT: 

Okay, we agree. 

MR. GUMPERT: 

On okay.  Thank you. 

MADAM PRESIDENT: 
Thank you.  
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MADAM PRESIDENT: 

I think we should stop here ready for cross‑examination.  Ms. St‑Laurent, are you ready to ‑‑ for your cross‑examination, just for a few minutes now?
MS. ST‑LAURENT:  
Madam President, we are ready and we have 15 or so documents and we have to distribute them and that will take 15 minutes.  What I would suggest to the Court is that we could distribute that we can do that for a while and then commence tomorrow.  Are the Judges amenable to that?  It is the same issue, at any rate.

MR. NG`ARUA:  
For my part, Madam President, I would have rested very soundly if you would have started at least with very few questions now so that I tune my mind firmly that it is St‑Laurent who is on the stand.

MADAM PRESIDENT:  
Let us first know how much time you will need for your cross‑examination.  Madam St‑Laurent, did you get my question?  Did I get my query?  How long will you lead Dr. Des Forges?

MS. ST‑LAURENT: 

Five days.  Madam Des Forges is supposed to take a break on the 17th.  I will attempt to finish by the 16th even if we have to work late.  And even the 16th is an important day for me.  It is the day of my birth saint. 

JUDGE SHORT:

Madam St‑Laurent, I hope you have been following – or, Madam Marcil has been following the cross‑examination by Mr. Gumpert; have you 

MS. ST‑LAURENT: 

Your Honour, Judge Short‑‑ 

JUDGE SHORT:

Let me just finish, so that we can take it that you are conversant with the areas that have already been covered by Mr. Gumpert. 

MS. ST‑LAURENT: 

Your Honour Judge Short, if you know, every single might I read the transcripts of what was going on in that cross‑examination, I will not go over material that was already covered by my learned colleague. 

JUDGE SHORT:
Thank you very much.

MADAM PRESIDENT: 

Madam St‑Laurent, what did you say, you will take five days. 

MS. ST‑LAURENT: 

Absolutely, Madam President, that is correct.

MADAM PRESIDENT:  
today is 8th.  So it means that you will be on your -- the 9th, 10th, 13, 14, 15th, 16th; right?  

MS. ST‑LAURENT: 

Yes, that is 9th, 10th, 13th, 14th, 15th ‑‑ and perhaps the morning of the 16th that will give me five days, because on Friday we only work half days. 

MADAM PRESIDENT: 

So, now let's start your cross‑examination by the distribution of the documents.

MS. ST‑LAURENT:
To begin with, Madam President, I won’t need the documents.  You want the documents?  Perhaps I didn’t understand.  In French it was very poorly translated.  I didn’t understand what you said in English. 

JUDGE MUTHOGA:

You had suggested that you have 15 documents which you would like to present to us.  Present them to us, and you that -- you thought it will take the 15 minutes that is left.  Then you can start your shooting ‑‑ you can get on your shooting range first thing tomorrow morning.  Mr. Ng'arua wants to begin feeling the heat today, and he said oblige him by a couple of questions so that he knows what your shooting stand is, so that he can prepare himself, arm himself adequately for tomorrow.  But now, we are asking you that if you have got the documents then you can present them and then we have them ‑‑ the witness also can have them.  It will be useful if she has them overnight so that she gets familiar. 

MS. ST‑LAURENT: 

Very well.  That is not what I understood.  What I said ‑‑ I did not speak of 15 documents earlier.  15 documents?  I don't know if Des Forges had those before.  That is not interpreted correctly in English.  I will repeat.  I said that I had a series of documents.  Secondly, there was a notch of long speeches ‑‑ there was a document, in fact, that I will tender on a rolling basis during my cross‑examination of 
Dr. Des Forges; sometimes a one paged document, sometimes just a few lines of a one-paged document.  Those documents will be tendered on a rolling basis so that we do not mix them in Court.  If they were speeches I would tender them, but they are not speeches.  I will not tender them.

MR. NG'ARUA:  
I am sorry if I missed something, Madam President.  Madam St‑Laurent has already given me a bundle of documents which we have marked and we are going to put them in a binder.  If I think she does the same for everybody, then I think we can spend the 15 minutes very adequately and we can have a few questions also.  If that can be done, I don’t think it is very difficult.  

MADAM PRESIDENT: 

Madam St‑Laurent, can you do that, put the documents in a binder for us?  

MS. ST‑LAURENT: 

Yes, I can.  I can put them in a binder for the Court.  However, for the witness, until I start with my line of questioning I don't want to give her documents prior.  If they were long speeches, I could give them to her, but this concerns my whole line of cross‑examination and the witness, therefore, would be having them in a role of questions. But I can, as early as tomorrow morning, give them to the Court.  They are already bound ‑‑ ‑ in the office, I can give them to the Bench as early as tomorrow morning if you wish to have those documents in a binder, and I can do that for you.  My intention was to give those documents on a rolling basis to Dr. Des Forges as my cross‑examination goes on because this deals with my line of cross‑examination.  My only obligation was to give the document prior to the Office of the Prosecutor.  I do not need to give them beforehand to the witness.  And I have read all the 
cross‑examination, at any rate. 

MADAM PRESIDENT: 

Okay.  Then we stop here and resume tomorrow morning at 9:00H.  

(Court adjourned at 1727H)
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