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P R O C E E D I N G S
MADAM PRESIDENT:
Good morning to all.  The Court is in session.  


May we have the appearances, Prosecution. 

MR. NG'ARUA:
Good morning, Madam President, Your Honours.  


The appearance for the Prosecutor is as before. 

MADAM PRESIDENT:
Thank you.  And the Defence?
MS. MARCIL: 


Good morning, Madam President, and with my regards to the Chamber, and the Defence team remains unchanged. 

MADAM PRESIDENT:
Thank you.  


Madam Marcil, you may have the floor because I have already greeted the professor in the corridor. 

MS. MARCIL: 


Thank you.

MR. GUMPERT:
I am very sorry to interrupt the cross‑examination.  I meant to mention something yesterday and forgot to do something.  It is a technical matter of no significance to the case; it is simply this:  Mr. Mugenzi has been suffering with a bad toothache in one of his molars for some time.  During the course of the morning he hopes to be able to get attention for it.  I'm sure Your Honours won't mind if he slips away, it won't hold up the proceedings. 

MADAM PRESIDENT:
No problem. 

MR. GUMPERT:
Sorry. 

WITNESS DEOGRAIAS SEBAHIRE

CROSS‑EXAMINATION (continued)
BY MS. MARCIL:
Q.
Good morning, Professor.
A.
Good morning, Counsel. 

Q.
Are you okay this morning? 

A.
Yes, thank you.  I hope it is the same with you.  That is very kind of you, thank you.

MADAM PRESIDENT:
How long are you going to go today?  

MS. MARCIL: 


What I can tell you is that I hope that the witness will be able to go home this weekend; otherwise, I intended to finish today and I still hope I will be able to do so.  And if I can recall ‑‑ if my memory is well, I think that Counsel Gaudreau has said that his cross‑examination will not be very long.  So I am hoping that I will be able to be done with the professor so that he can return home -- he can return home this weekend. 

MADAM PRESIDENT:
Keep this in mind that there will re‑examination by the Prosecutor too.  And we hope, too, that he goes home tomorrow. 

MS. MARCIL: 


Has the Prosecution said how much time he will be taking for his redirect?  As in the absence of any answer, I think he hasn't said anything about that, but I think that the expert witness would be able to return, because I'm sure we will be done with our cross‑examination by the end of the weekend, or by the weekend. 

MR. NG'ARUA:
In answer to Marcil ‑‑ Madam Marcil's question, if she was able to tell us, for instance, that she would be able to finish at 1:00, then I would be able to tell the Court that I would finish by 3:00.  At least, that is what I will be able to  tell the Court, if she can give a time. 

MADAM PRESIDENT:
By 3:00 today?  

MR. NG'ARUA:
If she can finish her cross‑examination by 1:00, then I will be able to finish my re‑examination. 

MADAM PRESIDENT:
What about Mr. Gaudreau?  

MR. NG'ARUA:
Mr. Gaudreau said that he would be one or one and a half hour.  If Ms. Marcil finishes her cross‑examination by, say, 11:30; Mr. Gaudreau can finish by 1:00, and I will be finished by 2:30 or so. 

JUDGE MUTHOGA:
Ms. Marcil, just cheer the Chamber by finishing before we break for lunch, we will be very happy.  I'm sure you can give us a gift. 

MS. MARCIL: 


I will be very pleased to give you the gift, Your Honour.  Well, the line of questioning that the Bizimungu Defence team will be using is difficult.  And it will be difficult to say how much time we are going to take because this morning we will be beginning with a poem, and this could bring about certain difficulties in interpretation.  This is a document we will be looking at together and we will be asking the professor to read to us in Kinyarwanda, and you know such exercises are really not easy. 

MADAM PRESIDENT:
Go ahead. 

MS. MARCIL: 


So we are going to distribute the document.  This is an excerpt of the magazine of Impuruza of         17 December 1990.  If the registry could assist us here?  


And concerning that document,  Madam President, we have the original, and the Xerox copy of the article that was published on the review; but there is also a French translation of that poem which was done in another trial, I think it was in the Butare trial, by a Defence expert witness whose name was Eugène Shimamungu.  The translation was done from Kinyarwanda into French, and was filed with the report of an expert in the Butare trial.


Now, I'm available to you if you wish to give me any directives or if you would rather that it is the French version that should be read by the witness, I will have no objection to that.  And I will definitely yield to whatever directives you will be giving or as to how we should proceed.  

MADAM PRESIDENT:
Yes, Madam Marcil, ask the witness if he is ready to read.

MS. MARCIL: 


I think the only exchange of words we have had so far are greetings.  I don't know if the Prosecutor wanted to challenge the translation of the expert, in which case we will read the Kinyarwanda and request the interpreters here to translate the poem.  But if the Prosecution thinks that they won't be objecting to the French, he can read the French.  But I don't know if it would be ‑‑ or we could ask the witness to read the Kinyarwanda version and have the interpreters translate it. 

MR. NG'ARUA:
Madam President, Your Honours, we saw this document for the first time probably at around quarter to nine.  Now, obviously, we would have wanted to check some of the antecedents surrounding this document in the Butare trial.  But obviously we have been denied that opportunity by Madam Marcil, by this late disclosure.  I mean, since last week she knew she was going to rely on this document.  And although we don't want to hold up the proceedings, we will allow her to proceed with it, but subject to ‑‑

MADAM PRESIDENT:
Objections. 

MR. NG`ARUA:
-- objections if necessary. 

MADAM PRESIDENT:
If you see it necessary. 

MR. NG'ARUA:
Yes. 

MADAM PRESIDENT:
Is that okay with you Madam Marcil?  

MS. MARCIL: 


First of all, the document was disclosed to the Prosecutor but in the Kinyarwanda version.  And now we have the French version. 

MADAM PRESIDENT:
When was it disclosed to the Prosecutor?  

MS. MARCIL: 


Can you give me a minute, please?  


The Kinyarwanda version was disclosed on the 5th of May, Madam President.  It is the translation of the text by Eugene Shimamungu that was not disclosed to the Prosecutor prior to this morning.  If the Prosecutor would like to take some time and look at it today and give us his position on it tomorrow, in that case we may request the professor to read the Kinyarwanda version; and then the Prosecutor or the Court can rely on the interpretation of it from the booth here.  I am in your hands,                 Madam President.  

MADAM PRESIDENT:
Mr. Ng'arua, you got this document on the 5th of May. 

MR. NG'ARUA:
My Lord, it was served on us this morning. 

MADAM PRESIDENT:
She said that ‑‑ 

MR. NG'ARUA:
In any event, My Lord, what we are saying is that she can proceed with it with the French translation as is indicated, but we are just putting a caveat that in the event we find certain ANTECEDENTS about it, how it was treated in the Butare trial, then we will object then, at a subsequent time. 

MADAM PRESIDENT:
But you said you are not familiar with the document. 

MR. NG'ARUA:
Obviously we are not, but since it is a poem, we don't know what she wants it to be read for. 

MADAM PRESIDENT:
Kinyarwanda is the original version, Madam Marcil?  

MS. MARCIL: 


Yes, Madam President. 

MADAM PRESIDENT:
And the French translation.  


Okay.  You go ahead. 

MS. MARCIL: 


Probably to put an issue aside, if Mr. Ng'arua says he doesn't have the translation it is probably because he doesn’t.  He has the original because the one that has been provided is in two columns.  But if he looks at the document that was served on them on the 5th, you will find only the Kinyarwanda version. 

BY MS. MARCIL:
Q.
Now, Professor, there is no objection as to your reading the text in French or in Kinyarwanda, if I understood the position of the Chamber.  With which of the two versions will you be at ease?  

A.
Was the French version vetted?  

Q.
All I can tell you is that it was filed in the Butare trial by a witness that was recognised as an expert witness, and for more ample information, his name is Doctor ‑‑ he holds a PhD in language science from the university Sorbonne; he has a higher diploma in communication; he specialises in lithography and terminology also from the University of De Lille.   And for those reasons he was recognised as an expert in linguistic translation and many other areas of expertise.   And this translation of the poem was filed and entered ‑‑ was filed as an extra to his report.  So that is what I can tell you about that. 

MADAM PRESIDENT:
Professor ‑‑ 

THE WITNESS:
Well, I will have a quick look at it.  I'm trying to look at it.  This is a poem, whereas even the prose gives me some problems, but I think I will try to look at it.  But my early impression is that the translation up to page 99 seems to be faithful.  Now, has the translation been validated?  You have said no. 

MADAM PRESIDENT:
Which version are you going to read?  

THE WITNESS:
Not Kinyarwanda because I will have problems in reading a poem in Kinyarwanda.  It is a very complex style and I may stumble on some words and probably delay the reading.  And, besides, the validation of the text, should I read the entire poem or passages thereof that are of interest to you?  

BY MS. MARCIL:
Q.
I think we can read only excerpts thereof, and I will draw your attention to certain specific excerpts.  And if you feel that other excerpts have been taken out of context, of course, we may be able to read the entire poem and it would be up to you to tell us to do so or not? 

A.
For instance, I would like to point out that the source has not been indicated; the context hasn't been indicated.  Was it during a wedding or during a birthday celebration, an anniversary celebration et cetera, because that changes quite a bit because if somebody has had some witness and is in a triumphant mood and wants to say what he thinks and begins exaggerating, I don’t know.  

Q.
Well, I'm sorry I have to interrupt you here or stop you here, Professor.  What I said earlier and I am going to repeat this is that this is a publication in the Impuruza of the 17th December 1990 issue.  And we have been given the Xerox photocopy of the Impuruza publication where this poem was published.  And, besides, we also have the translated version, with the leave of the Chamber. 

A.
So why did you not append a photocopy of the original of the review, because Alex Kimenyi is well‑known. 

Q.
Probably we could try to check what you have with you because we distributed the two documents. 

MADAM PRESIDENT:
Professor, have you seen the document entitled “Impuruza” have you been given this document?  

THE WITNESS:
There is another one.  Okay, well, things are fine now.  


Counsel, I have just discovered that another document was served to me.  So we may proceed. 

BY MS. MARCIL:
Q.
Now, as concerns the source, I think your doubts have been cleared.  Concerning the context, you will see that the poem was published in that review and you know the dates of the publication.  What I can also tell you is that it is a poem that is dedicated to the General Gisa of the RPF.  Now, so it is a poem by Alexander Kimenyi dedicated to Gisa.  But if they have taken exception to what I have said, please point that out to me.  


So, we will begin with the excerpts on page 61.  That is the first page of appended annexure 4 where you had the (unintelligible) translation.  So the page will be 3177 bis.  And I would like you to read beginning from the words (French spoken).  That will be about one-third down the page.
A.
Yes, I found the place. 

Q.
Well, I will ask you to read everything so that it can be translated simultaneously for the Judges of the chamber.
A.
How many lines?  

Q.
Four.  

A.
"At sunrise you had started the battle.  The sounder of the guns fired all of the time.  When the dragons sent the fire, the wild boars panicked and trembled." 

Q.
Thank you, Professor.  According to you, what the author is narrating is the beginning of the war.  Fred Rwigema started the war against Rwanda in 1990.  I presume this is talking about the initial attack.  What do you think of it? 

A.
Yes, but it is a poem, not an historical narrative, so we should distinguish clearly.  This is an illusion. 

Q.
And when he refers to the wild boars, who do you think he is referring to? 

A.
It could be an illusion because this is metaphoric, a figurative speech.  You are a linguist or you have done some linguistic. 

Q.
No, not at all.  

A.
Okay, fine.  All right, you are a lawyer but you have done linguistics.  This is figurative and it can refer to the animals in the park.  But it could metaphorically apply to the adversary also.  It can be either.   

Q.
And who was adversary at the time? 

A.
Well, the government troops, if we are to decode. 

Q.
And could you turn to the following page.  And I would like you to read the first eight lines. 

A.
Eight?  

Q.
If you don't mind, Professor.
A.
"Oh our fame that has reached abroad, he who for whom the young girls are thrilled to see his face.  The fact of sacrificing yourself before the others is not surprising.  You surrendered yourself as a sacrifice to save us from these grasping savages.  You sacrificed yourself to save the evil ones in the Kingdom, you gave your life without reservation." 

Q.
And here Fred Rwigema is being eulogised, he who had attacked Rwanda in 1990; is that correct? 

A.
Yes, I see an illusion to Gisa, so I suppose it is Rwigema, Fred. 

Q.
And the adversary is called a greedy savage? 

A.
No, no, before that, there is an illusion to the cultural figure of the liberator, the one who comes in quotes, I stress.  His objective is to liberate those who are within a regime marked by graspingness or greediness, a grasping regime.  And it is labelled as grasping savages.  It is the stupidity that is referred to.  That is how I understand it.  


But as it is a poem, several ‑‑ it could be interpreted in several different ways, it is polysemic. 

Q.
And now please, "You are leaving heroes behind you --" it is approximately in the middle of the page. 

A.
How many lines?  

Q.
Ten.  

A.
Let me count them.  Okay, ten, I’ll begin:  


"You leave heroes behind you.  The ants we will kick out; oh, a boar who charges with heavy weaponry to free the nobility ‑‑ or the nobles.  Since you went into battle and you fired the first shells, the unfortunate will not delay in disappearing.  These rats, accustomed to pillage, are flawed by fear.  These degenerates who do not tire in robbing us." 

Q.
Now. when he speaks of "nobles" who is he referring to, in your opinion? 

A.
Well, we have to refer to the concept of nobility, which was there was a white father, Pierre Natsume who worked it out in his work, Christianism and Cultural -- Rwandan Cultural Values, and the Canadian, (unintelligible).  People who are upright, devoted to justice to ‑‑ who do well and do not want to do evil.  That is Imfura.  So, we must defend those who are good and restrain those who are not good. 

Q.
And without overly generalising, I suppose that, in general, it refers to the Tutsi, I presume? 

A.
Well, that would be a point of view.  That would be a point of view, because in view of the fact that we are ‑‑ that this is poetry. 

Q.
Now, the ex‑RPF opponents are classed as ants, unfortunate persons and rats used to deprivations? 

A.
Yes, he uses the animal language referring to predators, ants, rats who eat the peasant’s reserves, the peasant stock.  So he uses animal language to indicate the attributes by which he characterises the existing regime.  That is how I read this. 

Q.
Are you sure he is referring to the regime? 

A.
In any case, there is no explicit ethnic reference so I can't inject one into the text.  It would be egregious.  It would be going too far in relation to what is on the face of it here in the text. 

Q.
There is no reference either to the regime, all I can deduce is it is the opponents of the RPF.
A.
Quite, quite.  That would be avoiding excessive over interpretation. 

Q.
So instead of speaking of the regime we could speak of the RPF's opponent?

A.
Quite, yes, that would be a prudent cautious reading, but yet again, without being a linguist analyst, I am interested in the analysis of text.  When a reader reads he can project himself, his anxiety, his impressions, he postulates into the text.  Here, I'm trying to be as neutral as possible, so as not to fall into egregious interpretation, that is why I agree with you that we can speak of the opponents.  


But the metaphoric language is strong, as it is using an animal vocabulary, imagery -- animal imagery. 

Q.
Now, can we go onto the words, "These thieves who exasperate us".  It is just a few lines down. 

A.
Right, I will read it.  "These thieves who exasperate us, these imbeciles with their heavy jaws, whose cheeks are ‑‑ swell with anger; these renegades of Rwanda who dishonour it by soiling it.  These big stomachs who have ‑‑ whose belly buttons have disappeared, do not let them procreate.  These highly ‑‑ these very greedy degenerates which bring our wealth to bankruptcy.  They have heard the firing of the guns and have gone to earth." 

Q.
Thank you, Professor.  Now, Professor, here the enemy of the RPF are called thieves, imbeciles with heavy jaws and cheeks swollen with big stomachs, and they are also called degenerates; is that correct?  

A.
Well, that is what is said here, but that is what is stated here. 

Q.
With these references, when you said "With these imbeciles with their heavy jaws and with their cheeks swollen, and their big stomachs where the belly buttons have disappeared," here they are not referring to the regime.  So what are they referring to?  What is being referred to? 

A.
I see where you are coming from, but anyhow let's relax.  Unlike what we might think, it is not a final typicalisation, and that could be done very quickly.  As for heavy jaws, and that could be either side of the ethnic divide.  And thus, so, swollen cheeks, anybody could have swollen cheeks.  And you ask people today, what brought Rwanda to ruins?  They will tell you, it is the people with big stomachs.  And you ask them, what do you fear for the future?  We have to watch out for the big stomachs, the big stomachs are the people who have the big appetites who eat by themselves, who do not want to share.  And degenerate, this is a moral appreciation, that their behaviour is unacceptable in the light of justice and equity.  


So at first glance this is common language to all Rwandans, big stomachs, swollen cheeks with anger.  This is human language.  So I would say, beware, beware, don't think there is anything of ethnic reference here.  There is none. 

Q.
Although we have heard it said in the context of other trials that Tutsi had thin faces and were tall and thin.
A.
Well, there are all sorts of shapes and sizes.  Don't go astray here.  That is Rwanda's difficulty, in fact. 

Q.
And then they say, "Do not let them procreate", the author says, that they should be deprived of progeny, to be precise, they should be deprived of progeny.  

A.
Well, this is a typical insult between enemies.  It is not very polite, but we are in a war situation. 

Q.
It is an insult? 

A.
It is an insult.  I stress that, we mustn’t hide it from ourselves.  If you read it correctly, here they are insulting the enemy, the adversary, the opponents, as you said. 

Q.
Well, if in a poem, written by a Hutu in 1994 there was a reference, a reverse reference where ‑‑  

JUDGE MUTHOGA:
In 1990 or 1994?  

MS. MARCIL: 


Yes, Your Honour, Judge Muthoga, I was mistaken.  I committed an error. 

BY MS. MARCIL:
Q.
If in a poem written by a Hutu in 1990 speaking of the opponents and said they should be deprived of progeny, do you think it could have been interpreted very widely as an intention to destroy a group?

A.
Well, to stay in the realm of historical truth they said much worse than that.  But it would be an insult as this is an insult.  This is a language injurious language, an injurious language of ‑‑ but we must avoid excessive interpretation, but remembering that we are in the field of combat. 

Q.
So, this is not the expressed desire to destroy an ethnic ‑‑ 

A.
No, it is the bad things that you wish upon your enemy; otherwise, we are going too far. 

Q.
And it is also your opinion although that the RPF was composed in the majority, in the great majority of Tutsi and that the people in the country that they were invading were especially Hutu? 

A.
Well, Madam, they didn't want to come and reign over a desert.  

Q.
That is an interpretation, Witness.  

A.
But you are interpreting, therefore, I am too.  It is because you have gone into the contextualisation that I have gone into contextualisation; otherwise, we can stick to the words of the poem before us.  


I was going to say the following: in the RPF there were Hutu also, Hutu who were in Uganda and Hutus who were opponents.  That is also an historical fact that is well known.  So be very careful in your interpretation. 

Q.
Now, the four last lines of that page from the words ‑‑ the four last lines on the page. 

A.
Which page?  

Q.
The same page, the four last lines beginning with the words, "The people".  

A.
Can I read?  "The people are still on the road for community labour.  The little Hutu king is annoying through his deprivations and his planting euphorbia. 

THE ENGLISH INTERPRETER:
I think it is a type of tree in that country. 

BY MS. MARCIL:
Q.
Thank you, Professor.  Then on the next line there is a word about vultures.  This extract is quite lengthy.  I would ask you, Professor, to read from "those rapacious vultures" down to the last line, "return from exile".  I would tell you how many lines.
A.
Could you please repeat?  

Q.
On the next page we start with, if you can start reading and then I will give you a sign? 

A.
No, if you don't mind I would rather know beforehand. 

Q.
Twenty‑two lines down from the "rapacious vultures”? 

A.
Okay, thanks. 

Q.
No, it is I who thanks you. 

A.
"Those rapacious vultures who filled their stomachs as impunda (phonetic), or like pigs, these ruffians who bring damage to the Shepard who are so useful.  You have provided that the indispensable ones kick their butts, or their bottoms, and who were to find the strength to leave; that the stallions should be freed and rid of these ruffians, so that the hills and the valleys be inhabited, oh, colossus, whom we rely on, valiant warrior Rwigema, be confident, cease to be sad.  We will please you.  You have given us ‑‑ returned our confidence to us.  We rejoice and we chase away sadness.  The enemy had crushed us in distress and derision.  Oh, favourite one in the kingdom of Mutara, you were for us the light.  On D day, while you were keeping vigil, you brought three people together.  You taught the youngest ones to be brave, you mobilised the youth for war in order that they return from exile."  It is up to there?  

Q.
That was very kind of you, Professor.
A.
Thank you. 

Q.
Now, here the RPF enemy are called rapacious vultures who fill their stomachs like pigs, ruffians; is that correct? 

A.
But before that we could go on to page 98, it is very interesting there because you asked me to begin with page 98, didn't you?  You asked me to begin with page 98?  Could we begin with that, or we go on with this and then we come back to it later. 

Q.
It seems you want to make a comment on page 98? 

A.
Well, you asked me to read it, so there are some interesting things to say here.


"The people are still on the road for community labour."  Now, I think there the author of the poem is referring to the annoyance that community work ‑‑ the annoyance through the imposition of community work.  And in the year 1980, people had already started protesting, which was also the beginning of the economic crises.  So the poem is relying on a situation well known, and here is what you are living through today and you don't agree.  It is important to say that.  That is interesting.  


And he is saying, "The little Hutu kings annoy and prance (unintelligible) in the country."  Here he is disrespecting, seriously, the boss on the other side.  This is what he calls the kinglets, the little king, and who was that?

Q.
It is you who are testifying. 

A.
Well, I suspect it was the Number one of the regime. 

Q.
Go ahead.  What, it is a reference to Habyarimana?

A.
Yes, why not say so, it is.  

Q.
And here there is a specific reference to the ethnic group? 

A.
Yes, yes, but the ethnic group, but not ‑‑ in a general way.  Let us be honest.  He, first of all, by using the Umuhinza, which means kinglets, he is showing some disrespect, and he is specifying the ethnic group but we have to be careful in what we say. 


Now, what was your following question?  

Q.
And the word Umuhinza, kinglets rather than king? 

A.
Well, I said it.  He is diminishing the chief.  I said that.  I told you there were interesting things here and since you asked me to read it, well, we have to read it. 

Q.
And then the 22 lines you read to us, there is a reference at the end to, "the young people who wage war so as to return from exile."  Would that be a quite direct reference to the Tutsi of the diaspora?

A.
Yes, even if this is poetry, it is not at all coded here.  It is the people who went through a long exile.  I have plenty of text on the churches in Rwanda at the time who did not do what they should have done, so there was great suffering.  They suffered in exile for many years, you have to remember that. 

Q.
And the reference, the ethnic reference is clear? 

A.
Well, yes, it is those in exile.  Those who were in exile and wanted to return and the majority were Tutsi.  That is historical truth, I’m not ‑‑ because in 1959 there were fringes of the population, Hutu and Tutsi ‑‑ Hutu and Twa who followed the Tutsi into exile, that is also historical fact; a fringe I say, a fringe. 

Q.
But here we speak of liberating the country, freeing the country, but there is no reference to the regime.  According to what you read, who is to be liberated? 

A.
But this is a poem; it is not a political manifesto.  It is a poem.  And it is not obliged to be explicit. 

Q.
But I see no reference to the political institutions, but there is mention of liberating the country and I wonder whether you, in reading the text here, know who was to be liberated? 

A.
Could you help me by showing me which line, which line?  

Q.
Down from "rapacious vultures", it says, "these ruffians who harm the Shepard.”  And a bit further, "for the stallions to be freed and rid of these ruffians; free the country of the ruffians who harm the Shepard."  

A.
Well, here this is an insinuation, this is coded.  There is an insinuation, the ruffians, that is the enemy, the opponent, the adversary, who is clearly characterised negatively.  The stallions are those who claim to be on the right side, who bring a positive message in relation to the ruffians, in contrast with the ruffians.
Q.
Excuse me, Professor, for having spoken to someone else for a minute.  


The reference to the “Shepard” in the context, it is traditionally the Tutsi who raised animals in Rwanda; don't you think this could be interpreted ethnically? 

A.
Yes, it could be an insinuation.  The reader can try and decode it.  It is not terrible, explicit.  In the context of war ‑‑ though cows were everybody's wealth at the time.  But if you are talking about historical reference as enriching the poetic language, go ahead.  But I did say it could be taken as an insinuation. 

Q.
And now the following extract, beginning with the words, "Since your corpse".  There are only three lines to read, "Since your corpse." 

JUDGE MUTHOGA:
Page?  

MS. MARCIL: 


We are on the same page.  I'm very happy to hear you speaking French.  I was quite surprised, as you noticed.  

BY MS. MARCIL:
Q.
There are only three lines to read, Professor. 

A.
"Since your corpse is lying in the plains of the country of cows with long horns, and you drink our blood ‑‑ your blood in a chalice." 

Q.
I will stop you there to pose a question which brings us back to what you were saying earlier.  You were speaking about the regrettable culture of the chief, and you explained that it was unfortunate to make power sacred.  Here it says, "You have given us your blood to drink in a chalice."  Isn't the RPF power being made sacred here, in your view?  

A.
What is the chalice?   

Q.
"You have given us your blood to drink in a chalice."  We see blood in that chalice that is the symbol, the Christian symbol of the blood of Christ.  This is a symbol of Tutsi military power, isn't it?

A.
I think you are moving too fast.  In analysing the text we are speaking of Gisa here, it is not a heroine figure.  It is also a martyr, someone to be sacrificed.  There is an allusion to Christian culture.  It is the sacrificial lamb here.  Not only looking at this one line can we speak of something being sacred, it is more the idea of sacrifice, which is more the concept of Mutabazi, which is a cultural concept in Rwanda. 

Q.
Just like Jesus sacrificed himself that is why Christians drink his blood in a chalice? 

A.
Yes, that is how I see this.  Any other reading of this would be a bit too excessive, in my view. 

Q.
Let's look at the next passage, four lines further, where it begins, "We will get rid of --"

A.
If you allow me, let's look at the sentence before that. 

Q.
No problem at all.  

A.
Okay.

Q.
I wanted to look at those other two sentences but, indeed, we can do the complete passage. 

A.
Yes, I just wanted us to understand where this begins.  "Let's be strong, let’s defeat the enemy.  We will always be victorious.  We will rid Rwanda of the filth; those who soil Rwanda shall be defeated by us." 

Q.
In your view, doesn't this make the RPF leader, Fred Rwigema, a sacred character? 

A.
What is said here, and this must be emphasised, is there is very strong imagery to ridiculise (phonetic)‑‑ to ridicule, rather, the enemy, calling it filth.  This is radical language to characterise the enemy, which is being called filth.  And in my view, this is not a generalisation of a population.  If you want to get rid of everyone in the country, this is not how you go about it.  This is something that is radicalised.  This word filth is a very strong image, indeed. 

Q.
According to you, since this is a public publication, what would be the average Hutu’s reaction to this, the average Hutu in the country?  How would he react when reading this poem in October 1990, just after the attack?  How would the average Hutu in the country react? 

A.
That depends on their perception and the position they had, vis-à-vis, the regime in place; because average Hutu, what does that mean?  It is not just one view that they had about the regime.  Which Hutus are you talking about?  That is what we must say first.  


Second, the scenario that you propose, I have been shown this one in Kinshasa ‑‑ no, in Butare, not in Kinshasa.  In Butare, I discovered this.  It was a French text because Kinyarwanda is very difficult for me.  Kinyarwanda newspapers are very difficult for me to understand, and I didn't read many issues of Impuruza.  No doubt the educated elite would read this kind of thing.  But I do accept.  


Now, let me respond directly.  There are passages which could have shocked some people in some components of society, and I'm not saying ethnic components.  There were different political attitudes and perceptions amongst citizens at that time.  This poem is lauding the war Lord who has just died, but it is also a combat poem.  And in it, indeed, there are passages.  And according to the political views of some people, some things could have been shocking.  


There are passages that are problematic, but this is not systematic in the text if we analyse the text vigorously.  We should not over interpret it. 

Q.
Professor, is there no reference to the political regime? 

A.
Yes it is insinuated.  Yes, it is. 

Q.
Let's speak of opponents.  This is one interpretation amongst others.  When I read it, I was convinced that they were speaking directly of Hutus, but that is an interpretation.  When an army invades a country, you are not necessarily fighting the opposition parties or the ministers directly.  The country was invaded.  And the enemy is a very big one? 

A.
With regard to the fight against the RPF, it was very explicit.  Furthermore, in your commentary you told me that since this is a poem, it is determinative in its language.  It is open, indeed, to several interpretations.  That is the overcall conclusion that we can draw.  And what I say can be evaluated and compared to other interpretations.  When we think of the population, we would have to investigate and distinguish in which category people are.  We would have to be there at the time, it would be a difficult investigation.  So for that type of exercise, I have no answer.  I am not in a position to answer, and I'm not in a position to say how people would interpret this. 

Q.
Yes, it would take an empirical and scientific investigation. 

MADAM PRESIDENT:
Yes, Mr. Ng'arua.  

MR. NG'ARUA:
Madam President, as I said earlier, I would like to reserve, I would like to exercise the right to have the translator in the Kinyarwanda booth translate one line, which obviously looks very incongruent in the French, and that is at page 98 of the same poem.  That is 3176 bis.  In the French, at the bottom, second last line, "Hutu kinglets".  And I would like the Kinyarwanda booth to translate the Kinyarwanda ‑‑ one line of that ‑‑ line of that poem, the last line, (Kinyarwanda spoken). 
MADAM PRESIDENT:
You want this line to be interpreted by the interpreters?  

MR. NG'ARUA:
Yes, because apparently on that line there is no reference to Hutu.  And in the French translation, which we were surprised to see this morning, we were surprised to read that reference. 

MADAM PRESIDENT:
Can we ask the Kinyarwanda interpreter to come into the courtroom, please, to read this last line.    

THE KINYARWANDA INTERPRETER:
To interpret or to read?

MADAM PRESIDENT:
Do you want it to be read?  

MR. NG'ARUA:
I want it to be read and interpreted into French, from Kinyarwanda to French, to find out whether really it matches what has been translated by the Defence. 

MADAM PRESIDENT:
You want this last line to be translated into French.  

MR. NG'AGUA:
Into French, yes.

MADAM PRESIDENT:
French.

MR. NG'ARUA:
Yes.

THE KINYAWRANDA INTERPRETER:
Read or translated?  

MR. NG'ARUA:
Read and translated.

THE KINYAWRANDA INTERPRETER:
I can read it here. 

MR. NG'ARUA:
He can read it from there.

MADAM PRESIDENT:
Yes.  Mr. Interpreter, from the booth.  

THE ENGLISH INTERPRETER:
We apologise,  Madam President, the channels were blocked.  Could counsel kindly repeat her intervention?  

MS. MARCIL: 


Could the Prosecutor kindly identify the excerpt again?  

MR. NG'ARUA:
Yes, I will.  If you turn to the same document at page 98, which in the Court record numbering is   3176 bis, and the Kinyarwanda version is the last line, (Kinyarwanda spoken).  


We want the Kinyarwanda translator to translate that into French because in the French version, apparently, there is a word "Hutu" which is not implied in the line that I have just read in a very poorly pronounced Kinyarwanda.  If you don't mind that being done, or will you concede that it does not appear?  

MADAM PRESIDENT:
Let the Kinyarwanda interpreter read it, and then it will be translated by the French interpreter. 

MS. MARCIL: 


Madam President, with your leave, I think that for the purposes of the record the Prosecutor is making reference to the last two lines of page 98. 

MADAM PRESIDENT:
Not two lines, one line. 

MS. MARCIL: 


Very well, the last but one line, "the Hutu kinglet", that is what he is making reference to.  I have looked into this.  And in the Kinyarwanda line Umuhinza does not mean Hutu.  What Dr. Shimamungu said is that Umuhinza means Hutu kinglet.  But, of course, the interpreter here can tell us that he is not of the same view as the expert.  

MADAM PRESIDENT:
That is not the precise translation.  

JUDGE SHORT:
Madam Marcil, let him read it and let’s hear the interpretation rather than you giving us your interpretation. 

MADAM PRESIDENT:
Yes, Kinyarwanda interpreter. 

THE KINYARWANDA INTERPRETER:
(Kinyarwanda spoken)

JUDGE SHORT:
You were supposed to read the Rwandan ‑‑ the last line of the Rwanda version that will be translated into French.  

THE KINYARWANDA INTERPRETER:
Technically that is not possible, Your Honour.  If we read it in Kinyarwanda the others will not understand, the French interpreters will not understand Kinyarwanda. 

JUDGE MUTHOGA:
Let the witness read it.  


Mr. Witness, Professor, read the last line on page 98 on the Kinyarwanda column. 

THE KINYARWANDA INTERPRETER:
This is not easy for me in Kinyarwanda.  "The petty king by his troublesome ways is making ‑‑ is planting cactus all over the country." 

JUDGE SHORT:
He is planting what?  

THE KINYARWANDA INTERPRETER:
Cactus. 

THE ENGLISH INTERPRETER:
The last word in Kinyarwanda, imiyenziI, is a type of a very thin cactus.  It is of the cactus family.  The words used in the French text is eupliorse (phonetic).

THE KINYARWANDA INTERPRETER:
Cactus or euphorbia trees. 

JUDGE MUTHOGA:
The little king is not the Hutu king.

JUDGE SHORT:
Madam Marcil, the last sentence in the French version, what is the corresponding sentence in the Kinyarwanda section? 

MS. MARCIL:
(No interpretation)
JUDGE SHORT:
I said the last sentence in the French version, which starts with (French spoken) and so on, what is the equivalent translation in the Kinyarwanda?  Can you show us where it is in the Kinyarwanda section?  

MS. MARCIL: 


That is what I just read, Your Honour. 

JUDGE SHORT:
But is there no mention in the French version of Hutu?  In the Kinyarwanda version there is no mention of Hutu.  So ‑‑  

MS. MARCIL: 


Your Honour, Judge Short, to answer your question, that is exactly what I told the Chamber a few moments ago.  The Defence looked into this, indeed, because I did not see the word Hutu in the original text.  With your leave, I can put some questions to the witness with regard to this issue. 

MADAM PRESIDENT:
How can you put questions to the witness when the witness is not the author of this translation, or the Kinyarwanda poem?  

JUDGE SHORT:
Madam Marcil, quite apart from this controversy, this dialogue that has been going on between you and the professor for the last one hour, or one and a half hours, how is it going to assist us, or at least to assist me to appreciate, understand and assess the professor's report?  Because that is the whole purpose of this exercise.  Can you explain the relevance of this poem on the report?  Can you clarify, or enlighten me as to what bearing it has on the report, and what are you trying to get at.  Because if we cannot follow you, or if I cannot follow you -- of course, I can only speak for myself -- if I cannot follow you on what you are trying to achieve, then it is not really helpful. 

MS. MARCIL: 


You are absolutely right, Your Honour Short.  It is for that reason that I wish to put some questions to the professor.  And I hope that this will shed light on the problem at hand. 

JUDGE SHORT:
Well, I'm asking you to enlighten me on what is the purpose of this exercise, this intellectual dialogue between you and the professor on the meaning of this poem?  You must have a purpose for embarking on this exercise.  What is that purpose?  

MS. MARCIL: 


Your Honour, Judge Short, what is difficult in your question is that if I respond it will have an impact on my cross‑examination.  If I am allowed to proceed for a few moments more, with your leave, of course, I dare believe that it will become more clear for the Chamber.  


Do I have your leave to proceed?  

MADAM PRESIDENT:
Go on. 
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 MADAM PRESIDENT:

Go on.  

MS. MARCIL:

Thank you very much.  

BY MS. MARCIL:

Q.
Professor Mbonyinkebe, does the word Umuhinza, to your knowledge, a historical concept that refers to Hutu kinglets?  

A.
To my knowledge, that term refers to those who held power in the old social order before the monarchy or even after the monarchy, but who had not been integrated into the monarchy.  Those who held power were most often privy into palace ‑‑ they were coordinators within the community.  They were ‑‑ they had the gift of being magicians.  They had that same level within the social order. 

Q.
To respond more directly to the question, Professor ‑‑ 

A.
More directly, I can attempt to do so.  In colonial literature and in the language that Kagame uses ‑‑ 
Alexis Kagame uses, often it designates a social formation where there were Hutu chiefs in the ethnic sense of the word.  

Q.
Thank you, Professor.  Wasn't it also those Hutu kinglets, after they were defeated, they saw their ‑‑ they would later have their testicles be hung from the drum, which was referred to by Mr. Moran on a previous occasion?  

A.
Now, we are speaking about the excesses of the regime, that autocratic regime, which does not characterise all of Rwandan history, far from it.  However, I do not have any materials or evidence to say that they were systematically victims of such a practice.  I would like to say that that term "kinglet" is ‑‑ has been contested by Nahimana and other historians; it is a derogatory term.  It talks about these victims of that act.  Now, I think here, when we say "kinglet," from a semantic point of view, it's simply a small chief, a petty chief.  I think it simply means that.  

Now, should we go further into the debate, I don't know?  

Q.
Indeed, because traditionally, Hutus only could be petty chiefs at the time.  

A.
Yes, we can speak about the scope of that power within the population, but they were limited.  These were limited entities in space, limited entities.  

Q.
Now, if we spoke about a king, we could imagine that reference would be made to a Tutsi; here we are speaking about a kinglet -- little king.  So, in the hierarchy, the Hutus were at the bottom.  

A.
I wouldn't dare venture into that terrain, these are value judgments.  

Q.
Very well.  Now, this poem which was written by Alexis Kimenyi, don't you think it is extremist?  Or, do you think so -- or I may phrase it?  Now, this poem by Alexis Kimenyi, do you think it is extremist?  

A.
To be honest, no.  It is a wartime poem, which has certain insinuations in some passages, but in the whole, I think we should try to place it within that context ‑‑ within the context of propaganda that goes to serve a cause.  No.  

Q.
Is it propaganda material, in your opinion?  In your opinion, even though you are not an expert in communications, do you think it is propaganda?  

A.
This is a contribution using poetic language in the war effort.  It is a contribution to the war effort drawing from poetic language.  Now, as to what it is worth, that would depend.  

Q.
And what makes you easy to call it propaganda material?  

A.
Well, I don't have the contextual features.  I don't have the targeted audience.  I don't have the resources that were used to disseminate the poems.  So I don't have the elements that can make me describe it as a propaganda.  For instance, there are a number of texts that were distributed and what was the intensity of the circulation thereof?  I don't have all those elements.  

Q.
Does this poem fall along the lines of the hypothesis you put forward yesterday, according to which the media responded to anti‑Hutu propaganda? 

A.
Your question goes beyond the semantic ‑‑ goes beyond the meaning of the poem.  You are using words that we should refrain from using.  There is no specific targeting of a Hutu; they are targeting the enemy or the person who is on the opposing side in a conflict.  

Q.
Are you saying that because the Prosecutor challenged the reference to the use of the word "Hutu?" 

A.
No, I haven't been influenced by his statement.  I have an autonomous ‑‑ I have an independent opinion.

Q.
Whereas your opinion is that those kinglets, the kinglets referred to in this poem were Hutus?  

A.
Madam, from the methodological standpoint, I think you gave me some good lessons yesterday, which I do acknowledge, and thank you for that.  I think you should look at this sentence in its entirety.  I should put it in its context.  He said the following:  "Those kinglets, those small chiefs" ‑‑ actually, a kinglet is a chief who is in charge of a community of a small size and without much authority, and he says they are holding over the bases, because it is the bases ‑‑ it is the grassroots population, the masses that go to Uganda, because even today, they are talking about Umuganda and they are known in literature.  I think Guichaoua talked about the Umuganda in the story that I quoted from.  So it is within this context that things should be interpreted.  "You small chiefs of little consequence, all you are doing is giving trouble to your population for whom you need to show respect and who also you have to protect.  I think that is the meaning of this sentence, if we have to extrapolate. 

Q.
I don't think it is weighted here.  But then it talks about Utihimana, who was a Hutu and he is described as Umuhinza, who, historically was a Hutu kinglet; is that correct?  

A.
Well, that is the interpretation I made at my own risk, that is what is said in literature, but the focal point of the sentence is not that he is a Hutu, but that he is a small chief that is harassing or giving trouble to people.  We analysed the sentence well, that is what it tends to say.  So it is like a prop, a support to the opponent or adversary who is saying, we are coming to iron out those problems, so it is like a small inkling.  

Q.
And when we try to form an opinion on propaganda, wouldn't it be pertinent to analyse all the speeches from both sides?  

A.
I do agree with you.  You said that yesterday, and it would be ideal to compare the various bodies of literature, the messages that were transmitted through the radio.  In fact, everything ‑‑ everything should be put in the balance.  There is available data on one side and it is unfortunate that on the other side, we don't have the data.  This is something that can be looked into later.

Q.
How about what we read this morning?  

A.
Well, this is a poem written by an author who was in the United States, by the way, so this is an author who has produced a poem.  So, I don't know, using the qualitative approach, I don't know what this represents.  So, of course, the poem has some indices.  

Q.
Well, this is a poem that was written by an RPF activist, as you said yesterday, and which was published in a review.  

A.
Yes, he is an activist, and he could have the tendency, he has his own way of expressing himself.  He may have his own psychological mindset, et cetera.  

Q.
Now, to give an opinion on propaganda, do you have access to such documents?  

A.
Strictly speaking, this wasn't part of the work that I was asked to do, but in order to edify opinion; definitely, it is worthwhile doing research in that area.  

Q.
Finally, you are the one who did not call into question the existence of propaganda or to examine it upfront and analyse it, you are looking at the two sides of the coin. 

A.
Yes, that went beyond my capacity. 

Q.
Exactly, since you are an anthropologist and not a communications specialist.  In any case, the prosecutor wasn't asking you to look at the two sides of the coin and to give representation to the Chamber and form your own opinion.  

A.
No.  Well, that could be done later, you know, for that purpose, but I think it is worthwhile doing so in order to ensure that there is more fairness ‑‑ in order to form a fair opinion, a balanced opinion; it is worthwhile proceeding in that manner.

Q.
How about your reading of the propaganda of the other camp?  It probably would enable us to realise that ultimately propaganda is ‑‑ doesn't take a plant form that would lead to the events that followed subsequently.  

I am asking you the questions, Professor, because even those ‑‑ even a person who might be an expert in communications and who might assert that this document by the RPF activist is definitely anti‑Hutu propaganda, the connection between that and the events that occurred subsequently can be made?  

A.
Madam, in order to assess the damage that the production of extremist media and the hatred mongering could produce ‑‑ well, the damage wasn't caused from both sides.  In any case, it is first stage for damage that would occur later.  In any case, that is the opinion of people like 

Samlea, (phonetic) who is an important specialist in genocide studies, that there is nothing as terrible as the fact that media ‑‑ as when the media prepares the ground for what will ensue or for what will happen later.  So the composer definitely may be good, no doubt, but this doesn't stop us from the fact that we know that the hate media contributed to producing what we know.  

Q.
Do you think that this poem propagates hatred?  

A.
This is a poem, to speak in all honesty, which wants to prop the moral of the party to which he belongs and to bring down the moral of the opposing camp.  That is my own interpretation.  

Q.
Professor, without defining people, but people who were inside Rwanda at the time were treated as beasts, as evil persons, as bad people, as rats, as degenerates, as imbeciles with big mandibles and renegades.  And, once again, as degenerates, as rapacious persons, as animals of prey, as rascals.  

A.
Madam ‑‑ well, and this does not incite hatred.  Well, it is not because you are humiliated, those items that are in the context of this passage will not destabilise the comments that I have made -- that is, we should recontextualise every word that has been used in sentences.  

Q.
And, within the context of the powder cake that you talked about, as an anthropologist, wouldn't you have the social effect that such a publication could have on the masses?  

A.
If they are accumulated ‑‑ if they accrue with the explicit messages targeting communities, that are meant to be annihilated or to be reduced, it is easy wherever this is happening, we need to give the same judgment.  Any message of hate, if it is repeated and it is strengthened by technological resources ‑‑ I don't know if this poem was read over the radio and television by the RPF, I don't know.  Now, if this was a well-focused or targeted hate message, definitely it would fall.  It would be subject to the same rigorous analysis as would any hate message.  But I have said what I thought about this text, in any case.  So my answer is in general terms, and since you asked your question in general terms, that is why I am giving my answer in general terms, and I suppose that I have answered the question correctly.  

Q.
Now, we will move on to another topic.  You told us during your testimony that it is the prosecutor who had sent Barry Collins' document to you, I believe?  

A.
Yes, it is the Office of the Prosecutor that sent it to me.  

Q.
You told us that that was the only document in the bibliography that was forwarded to you by the prosecutor, witness?

A.
No.  Thank you.  

Q.
You are giving me the opportunity to make a correction.  I think you did rightly say that it was a lapse in memory, and I was ‑‑ you said so.  The Guichaoua document also ‑‑ it is necessary to say so, which document by Guichaoua?  While the one I am quoting from ‑‑ 

A.
Please give me a moment and I will tell you the document in the bibliography.  

Q.
Do you refer to his book?  

A.
Yes, that would be the fourteenth document in my bibliography. 

Q.
That is in the archives of the ICTR?  

A.
So, which document was that?

Q.
The title was "The Demonstration of Rwanda."  It is not a document that has been published.  I thought you were making reference to his book, which is well known and to which everyone here has access.  

A.
Does the Prosecutor not have it?  

Q.
He must have had it.  

A.
Can't he give it to me?  

Q.
Well, I see that you are asking questions, Professor.  

A.
And then I said the Prosecutor, but it is not like they gave it to me by hand.  I got it from their services, so it wasn't given to me personally.  So we shouldn't put words in people's mouths here. 

Q.
I think everyone has problems writing the other name Guichaoua.  You started by telling us that the Prosecutor did not forward the document to you, and then later you rectified yourself and said that the only one that the Prosecutor sent you was the Barry Collins.  

A.
No, please don't put words into my mouth.  You did not record things well.  I said they loaned one to me.  

Q.
From the notes that I took at the beginning, you stated that the Prosecutor did not give you documents.  

A.
That is possible.  

THE ENGLISH INTERPRETER:

Now, can the witness and counsel speak in turns, because they are speaking all at the same time and we can't ‑‑ that is bothering?  

Madam President, can the counsel and the witness be directed to speak in turns?  Thank you, Madam President. 

MADAM PRESIDENT:

Madam Marcil, please can we have a pause between your questions and his answers?

MS. MARCIL:

Yes, but your statement was translated as follows:  Could you be more specific, but I think what you wanted me to do was to observe a pause.  Well, we will try to observe the pause, Madam President.  

THE WITNESS:

Yes, those are the only ones, that is the second book and I must ‑‑ I didn't say that it was given to me personally or in person, not at all.  

BY MS. MARCIL:

Q.
So is it the terms of reference that were handed to you personally? 

A.
Even the terms of reference were provided to me by the services of the OTP.  It is not the Prosecutor who in person gave it to me; I said there were intermediaries and I think that is in the record.  

Q.
No problem.  It is just that for us the Prosecutor is not a person ‑‑ a single person.  

Professor, the Ntakirutimana report that was produced for the account of the OTP, isn't he the one who gave it to you?  

THE ENGLISH INTERPRETER:

I am sorry, they have gone back to their old modus operandi of speaking ‑‑ you know, at cross purposes.  There is an overlap, Madam, when they started talking and we can't work that way, I am sorry.  

MADAM PRESIDENT:

Can you please observe a pause?  

JUDGE SHORT:

Also, Counsel ‑‑ Counsel, they seem to be exchanging words and not maintaining the break.  You have to pause, and Professor also has to watch the booth and make sure that the light is on before he starts.  When the Professor finishes, you have to wait slightly, but you then also start immediately and put the next question, so there is an overlap.  

MS. MARCIL:

Thank you, Your Honour.  

BY MS. MARCIL:

Q.
Now, Professor, Everiste Ntakirutimana's study that was conducted for the ICTR, you didn't read it?  

A.
No, I didn't read it; it is a friend who told me about it.  

JUDGE SHORT:

I have asked you, don't look at counsel; just look at the booth, please.  Don't be in a haste.  Don't be in a hurry to answer the question.  Take your time and listen to the question and then answer.  The question has to be translated before you can answer.  

BY MS. MARCIL:

Q.
Now, I will put my question to you again.  

Everiste Ntakirutimana's study that was conducted for the ICTR, didn't you read it, Professor?  

A.
I did not read it at all.  I don't know how many pages it comprises.  He alluded to it and you said probably it might be interesting to compare with the results that he would have produced; they didn't give it to me.  

Q.
I would like to invite you to look at page 32 of the French version of your report, that is the very end of question ‑‑ of the answer to question No. 16. 

MS. MARCIL:

Madam President, give me a moment, and I will tell you which page it is in the English version.  

That would be the fourth paragraph on the bottom, on page 26 of the English version of the report.  

I will read the sentence in English.  "When President Habyarimana said that the Arusha Peace Agreement was nothing but scraps of paper, his words broke up the negotiations between the warring parties.  The Kigali government and the opposition party, contrast with Sindikubwabo's speech at Butare, [see report] prepared for the ICTR by Everiste Ntakirutimana."  And then you continue with another speech.  

BY MS. MARCIL:

Q.
That excerpt, Professor, would seem to suggest clearly that your knowledge of the speech is based on Everiste Ntakirutimana's work done for the ICTR, isn't it?  If you hadn't read it, it probably would have been preferable not to mention it in your report.  

A.
Thank you for that comment, and I hope you are crediting me with good faith.  And I will tell you the truth.  It is a colleague who is a linguist and he is also a friend, I had a lot of esteem for him, and it is vice‑versa.  He told me that he was working on that text.  Now, here, when I say "compare", I am saying that for the person who is reading it, you should compare what I am writing with the results that you have and which I am not aware of, because even the speech is only here that I discovered it, I could tell you the whole truth.  Probably it is the wording that is hazardous, and thank you for the comment.  But if you credit me with good faith, that is the truth and you can check this out with colleagues over the phone and they will tell you the same thing and they will tell you exactly the same thing.  

Q.
Well, that is okay, Professor.  

MS. MARCIL:

Madam President, before we move on to a different line of questioning ‑‑ 

MADAM PRESIDENT:

We will break for 15 minutes.  

(Court recessed from 1100H to 1130H) 

MADAM PRESIDENT:

The sitting is resumed.  

Yes, Madam Marcil, please go ahead. 

MS. MARCIL:

Thank you, Madam President.  If the registry could be kind enough to assist, we shall circulate a document, an Amnesty International document, and then we will come back very briefly to an exchange that took place between us yesterday.

BY MS. MARCIL:

Q.
I think you understood that I was expressing some doubt as to the inhibitions or, rather, the freedom of speech at that time.  You spoke of self‑censorship by Rwandans at the time when you were collecting your empirical data, but not of overall censorship.  I was a bit bothered by that exchange, but I am submitting to you a document, an Amnesty International document, that does look at the freedom of speech.  

Have you now got this document?  

A.
I have a text in English here, I presume it would be translated; it is about two pages and a few sentences.  

Q.
Yes, you are right.  It is two pages and some lines, dated August 2004, if you see at the bottom at the right ‑‑ the bottom right‑hand corner, which is more or less when you were undertaking your gathering of empirical data.  I don't think it is necessary to translate into French the whole document.  In any case, our Honourable Bench works in English.  I should first of all like to draw your attention to ‑‑ 

MADAM PRESIDENT:

(Overlapping microphones)... that is, the 31st of August 1995, down at the bottom of the page. 

THE WITNESS:

Yes, that is clear.  

MS. MARCIL:

What is written at the bottom on the left, Amnesty.co/new/1995/Rwanda/31/08/95, is the address, the Internet address that corresponds to how documents are indexed on the Amnesty International web page, but the document, as I see it; it is dated the 7th of August 2004.  

JUDGE MUTHOGA:

Where did that date come from?  What did the date, 7th August 2004, come from?  

MS. MARCIL:

I refer the Trial Chamber to the bottom right‑hand corner of the first page of the document.

JUDGE MUTHOGA:

And I am asking you, because that is clearly not in the print of the rest of the text; where did the date come from?  

MS. MARCIL:

In the version I have between Amnesty ‑‑ that date appears on each page on the bottom right‑hand corner of each page, 7th of August 2004, bottom right‑hand corner.  

JUDGE MUTHOGA:

That is correct.  I am asking you, it is clearly not in the print of the text, the copies you have got, that date is not in the print type of the print.  So I am asking you, has it been inserted, or how does it come in?  

MS. MARCIL:

From the web page, Your Honour, Judge Muthoga.

JUDGE MUTHOGA:

It is a printout together?  

MS. MARCIL:

Well, it is not the date on which the document was printed.  It was printed this week, yesterday evening, I think, in any case this week, so it is not the date on which the document was printed.  It is part ‑‑ the documents were printed as it stands.  

Now, if the Prosecutor has objections or doubts as to the validity of the document ‑‑ 

MADAM PRESIDENT:

Does this date, August 2004, suggests that it is the date of the article?  

MS. MARCIL:

Yes, that is what I am suggesting, Madam President, but it says 31.08.95.TXT on the web page, without going back to the web page, and I can't tell you what that exactly refers to, what that code refers to.  I think the Professor wishes to say something, Madam President.  

THE WITNESS:

(Inaudible)
THE ENGLISH INTERPRETER:

Microphone please.  

THE WITNESS:

I am going very quickly through this text, and I think there was mention of Zaire.  You see, August 1995; Zairean authorities are mentioned on page 2.  There is some inconsistency here, mention of August 1995, the Zairean authorities, which doesn't exist anymore.  At page 2, again, March 1995.  I wonder whether if that is not a mistake.  There is some inconsistency between that date and 2004, and the web page address and the chronological references within the article itself.  

MADAM PRESIDENT:

Madam Marcil, the date of the article appears to be ‑‑ it appears the date of the article is 31st August 1995.  

MS. MARCIL:

I am terribly sorry, Madam President, I was consulting my client and did not hear everything you said.  

JUDGE MUTHOGA:

Madam Marcil ‑‑ 

MS. MARCIL:

What I would like to suggest if this problem ‑‑ if this document raises ‑‑ if you consider this document to be a problem, I can research it during the lunch break and then we can decide whether we enter it or not, but it was just to go through one simple matter very quickly with the witness, but before tendering it to be answered, I will check during the lunch break whether it is proper or not.  Would that be all right with you, Madam President?  

MADAM PRESIDENT:

So you are putting the document to the witness now or you will go into other subject?  

MR. NG'ARUA:

Again, Madam President, Your Honours, the only objection I have to this is that I am seeing it, I believe, for the first time now, and it would have been more prudent for counsel to give it to me a bit earlier so that I can myself contribute to this debate by having researched it.  But it is unfortunate that I am not able to assist, but it would be more cautious for the attorney to have given it to me at least two days ago.  
MS. MARCIL:

Madam President, I wanted to come back to a point raised in the context of one of 
Professor Mbonyinkebe's answers.  It is not a topic I intend to cover exhaustively until the professor alluded to it, the topic himself, which is why I couldn't disclose the document very much in advance.  As I hope to conclude my cross‑examination before lunch, we could perhaps take the decision to simply ‑‑ when I have covered very quickly the other two topics I wish to cover, we can then decide whether I can make ‑‑ take some additional verification during the lunch break.  Thank you very much.  

MADAM PRESIDENT:

Yes, Madam Marcil, please go on.  

MS. MARCIL:

Thank you, Madam.  Very well.  

BY MS. MARCIL:

Q.
Now, Professor Mbonyinkebe, you arrived in Rwanda in 1995 and you were then about 53 years old. Was it to teach at the university that you went to live in Rwanda?  

A.
Yes, quite gregariously, I don't do anything else, in the strict sense. 

Q.
How did you get the post?  

A.
They were recruiting academic staff to fill the enormous gap left by the massacres and the war.  The people there who knew me pointed out that I was available.  In the beginning, I presented my candidacy.  In the beginning, I only wanted to be a visiting professor, commuting between Kinshasa and Kigali.  

Q.
You used the word here, which is why I am interrupting you.

A.
Yes, I mean in Rwanda ‑‑ 

Q.
No, we need ‑‑ 

MADAM PRESIDENT:

Again, watch, it is very difficult for the interpreters to catch you.  

Can you put your question again, Madam Marcil?  

BY MS. MARCIL:

Q.
I was asking the professor how he had obtained that position.  

A.
I was answering.  I answer out of politeness, but I don't exactly see what the connection is.  I came to teach not for any other purpose and that's still what I do, because as for the rest of it, it is in my personal particulars or in my C.V.  that we saw at the outset.  So if you have any further question, I will endeavour to answer.  

Q.
In order to have a complete record, I heard you say, "some people here told me that a position ‑‑ a post was available," which is when I interrupted you and I am sorry, because "here" in the court record would mean Arusha.  

A.
Yes, I meant in Rwanda, at the national university there was someone from ‑‑ 

MADAM PRESIDENT:

Yes, Mr. Ng'arua.

MR. NG'ARUA:

I was waiting for him to finish, Madam President.  

My Lords, I have an objection to this line of cross‑examination because we had a voire dire stage, where I put these questions to the witness, and I believe Counsel Marcil had all the opportunity to visit that issue because it was a qualification issue.  Now, unless she has another matter that goes to the credibility of his report with respect to this line of questioning, I think it will only take away time that we are trying to save, and it will not remove his qualification at this stage in any event.  So I believe that unless Madam Marcil can convince the Bench that this is a relevant issue to the credibility of the report and not to the qualification, then she should be disallowed.  

MADAM PRESIDENT:

Yes, Madam Marcil. 

MS. MARCIL:

Please be reassured it has got nothing to do with methodology.  He is qualified as an expert.  I am not coming back to that, and my line of questioning is not at all in regard to that.  I also seek to reassure thereby my learned friend, Mr.  Ng'arua.  

May I continue, Madam President?  

MADAM PRESIDENT:

But you have assured us that you will be concluding your cross‑examination ‑‑ 

JUDGE SHORT:

Before lunch.  

MADAM PRESIDENT:

Yes, by lunch time.  

MS. MARCIL:

Madam President, the more we discuss this, the less chance there is that I will make it.  But, nonetheless, I must say I still entertain the hope that it would be possible to finish.  

MADAM PRESIDENT:

Then good luck.  Go ahead.  

BY MS. MARCIL:

Q.
Who told you that the post was available?  

A.
I will not answer that at all.  I refuse categorically for the reasons I have already given; not at all.  

JUDGE SHORT:

Ms. Marcil, what is the relevance of this question?  

MS. MARCIL:

Your Honour, Judge Short, the credibility of a witness can be questioned according to the connections he might have with some people, and I note that the witness categorically refuses to answer and I will not repeat the question.  

JUDGE SHORT:

Okay.  

BY MS. MARCIL:

Q.
Is that all right, Professor?  

A.
Of course, it is all right, that is a question really I wouldn't know how to qualify it.  Things have gone very well up to now.  I think we should stay on the right road.  

Q.
Professor, are you a member of the RPF?  

A.
Yet, again, I don't know if such questions are proper.  

MADAM PRESIDENT:

What was your question?  You are a member of the RPF or you were a member of the RPF?  What was your question, Madam Marcil?  

MS. MARCIL:

My first question was in the present tense, and then maybe I will go on to ask a second question, according to what the professor answers. 

THE WITNESS:

Does the Trial Chamber allow this sort of question, if so, I will answer?  

MADAM PRESIDENT:

You may answer, please, Professor?  

THE WITNESS:

Very well.  I should reassure you, I am not a member of any party, including the RPF and you can go and check that, if you like.  

BY MS. MARCIL:

Q.
I believe you, Professor, you are under oath.  

A.
Well, you can go and check, Counsel, and you know ‑‑ I have never been so, nor have I ever been a member.  In fact, I can tell you, you can rest at ease.  I don't even know how they go about recruiting.  That should put you at ease and it is a fact that is easily verifiable.  

Q.
Thank you.  You were born in the Democratic Republic of Congo, so your family did not live in Rwanda in 1959.  

A.
I am sorry; I am not going to answer that.  It is in the CV.  

MADAM PRESIDENT:

Well, Professor, we will direct you to answer the question, please.  

THE WITNESS:

The answer is in the CV.  What I assert is that it is in the CV.  

MS. MARCIL:

Madam President, perhaps I could reformulate my question if it helps us to move on.  

BY MS. MARCIL:

Q.
Your family was in the Democratic Republic of Congo since which year ‑‑ as of which year?  

A.
What family, then, I will be more comfortable in answering?  You mean, my home or the family from which I originate?  What are you referring to?  

Q.
It is the people who gave birth to you did not live in Rwanda in 1959; is that correct.  

A.
Yes ‑‑ no, they didn't.  

Q.
In view of your date of birth, which is, yes, it is true in your CV; your family was in the Democratic Republic of Congo as of which year?  

A.
This is unbelievable.  No, no, I cannot ‑‑ I won't answer that.  

MR. NG'ARUA:

My Lords, the date of his birth is on his CV, to be very precise, and for him to be asked whether he went there in 1959, is ridiculous.  In the C.V. the date he was born and the place he was born is the Democratic Republic of Congo ‑‑ in Congo. 

JUDGE MUTHOGA:

Madam Marcil, are you asking him whether his family emigrated into the Congo from some other place?  I can't understand your question.  Are you asking from what date his father and mother and his grandfather came to the Congo; is that the question you are asking?  

MS. MARCIL:

Yes, the witness has referred several times to people who left in 1959, others in '62 or '72, but the professor was born before then, it is obvious from his CV.  So the people ‑‑ 

JUDGE MUTHOGA:

He wasn't born in Rwanda, and the people who were leaving Rwanda in 1959 were leaving Rwanda to escape to go to other places, including Zaire and Uganda, following the overthrow of the monarchy.  Are you asking him whether his family -- that is, meaning his father, those who gave birth to him, his father and mother, whether they came to Zaire, what is now called the Democratic Republic of Congo, before 1959, are you saying they came from some other place to that place?  What date are you seeking to get when their family came to DRC?  

MS. MARCIL:

Judge Muthoga, I can go into further detail in my question.  I was hoping that we could settle this matter quickly and respond to Madam President's request for me to end ‑‑ to finish before lunch, but more detail you require of me, Your Honour, the longer it will take.  If you want me to ask him on what date his parents left Rwanda and where they went and go into lengthy family history, I can do that too.  

JUDGE MUTHOGA:

I am not – 

MS. MARCIL:

I am waiting for your instructions.

JUDGE MUTHOGA:

I am not asking you what to ask him.  I am asking, what is your question, what date are you seeking from him?  You asked him his family came to the DRC from when, and I am asking you, are you suggesting that they came there from some other place, unless there is a problem in the translation?  

MADAM PRESIDENT:

Go on, Madam Marcil.  

BY MS. MARCIL:

Q.
Professor, your family has resided in DRC since when?  

A.
My parents were born there and my grandparents were born there.  And one should answer courtesy with courtesy, because this question ‑‑ this matter belongs ‑‑ let us remain courteous because this question was covered in the first phase and I thought that was all over and done with.  

Q.
So you are born of a Rwandan family established in the DRC for some generations? 

A.
Please ask questions on matters on which I am answerable. 

Q.
Your family was a victim of xenophobia when it was in Congo? 

A.
I did not deal with any questions of xenophobia on any work requested of me concerning the Congo.  I will not answer the question.  
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BY MS. MARCIL:

Q.
But in your testimony in 2005, you referred to it. Witness, therefore, I ask you a question; this is drawn from what you stated on the 2nd of May 2005, the first day of your testimony.  So your family was a victim of xenophobia in Congo? 

A.
I never said anything about xenophobia.  With regards to my parents, I mentioned that I had been in a conference in Rwanda on tolerance. This is incredible.

Q.
I can read you an extract of your testimony from that day but merely, but in order to go into other matters, I would have preferred that you answer the question quite simply.  To show you, Professor Mbonyinkebe, I don't intend to dwell on this issue or to make you uneasy.  I don't have many questions about this. 

A.
Thank you.  Thank you. 

Q.
But in so far as the question is deemed admissible by the Chamber, I would ask simply that you answer? 


JUDGE SHORT: 

What was your question? 

MS. MARCIL: 

My question was the following:  Whilst your family was in the Congo, was a victim of xenophobia, isn't that correct?  

THE WITNESS:

If you wrote it down in that way, and if I said it, I would have to correct you, I didn't say that.  I was talking about a conference that I spoke at in Kigali when Rwanda was preparing to participate in the then conference on xenophobia intolerance and discrimination.  I was dealing with people in the Rwandan social context that were discriminated against, and Congo during those years, did receive refugees.  I was making allusions to that exclusively. If you took poor notes, please correct them.  I believe we had this discussion when I was being qualified as an expert.  That is all that I spoke about, nothing more.  So now if you are asking about my personal story that is different.  This is not something that is at issue here, this morning.  Now, perhaps if we become friends one day we will have an opportunity to talk about these things in a different setting. 
BY MS. MARCIL:
Q.
I believe that we were referring to a different day when you gave testimony.  It was at midday on the 2nd of May, you did speak about xenophobia and said that as you are from Congo you were sensitive to that issue/?

A.
Yes, in Congo because there are currently problems in that regard in Congo.  Allow us to be clear; now I see the context I was speaking in.  In Congo, there were people who were distressed who came to the country and were welcomed.  There was no xenophobia.  But now, it is different.  I went to Bujumbura and in a text called, “Murder as is it”, I talked about this problem of xenophobia especially in the eastern part of Congo that is resurging. 

Q.
I presume that would be transcribed on the record that the witness has refused to answer question and now I am moving on? 

A.
Which question did I refuse to respond to, I would like you to tell me?  Which question?  

Q.
Was your family a victim of xenophobia when it went to Congo? 

A.
No, they didn't go to Congo; they have always been in Congo.  That is in my CV and my grandparents, grandparents were in Congo. 

Q.
Can you answer the question, now? 

A.
I have just answered it. 

MADAM PRESIDENT:

Madam Marcil, he just said that his parents were born in Congo.  His grandparents were born in Congo. 

MS. MARCIL: 

Yes, but he has already answered that question, the  question I asked him four times; was whether or not his family was victim of xenophobia in Congo, but I think I have made my point, I don't need to go any further.  I do not want to put the witness ill at ease.  I won't dwell on this.   So I will move on to another question. 

BY MS. MARCIL:

Q.
Why did your family stay outside of Rwanda all of that time?

A.
This is unbelievable.   

JUDGE MUTHOGA: 

Madam Marcil, have time understanding differently.  Is it that you dispute the witness's assertion that his parents and their parents were always in the Congo?  Is it that you are disputing that position?  

MS. MARCIL: 

No. 

JUDGE MUTHOGA: 

Then why do you ask him why they stayed outside Rwanda.  Where is the question where why they said outside Rwanda if indeed you accept his answer that his parents and their parents were always in the Congo? 

MS. MARCIL: 

Let me move on to another question and this will perhaps shed light on the issue.  I don't want to comprise the proceedings. 

BY MS. MARCIL:  

Q.
Professor, wasn't your father a Tutsi? 

A.
I absolutely will not answer that question.  It is outrageous, but if you insist, I will tell you.  I am outraged. 

Q.
I suppose that your family was not on good terms with the Hutu government at the time, if it remained in the Democratic Republic of the Congo for all that time? 

A.
In Kinyarwanda they say "Nihisho".  Those in the booth can translate that.

THE ENGLISH INTERPRETER: 

It is scandalous.  It is scandalous.

BY MS. MARCIL:   

Q.
To reassure you, Professor, the ethnic identity of all witnesses before this Chamber is revealed and it is something that is talked about.  I did not ask the question to insult. I have this type of question is put into evidence for all witnesses, but given that that question makes you uneasy, we will move on to another question.  Does that seem okay to you? 

A.
The Chamber can tell me if I must reveal my identity besides the identities I have already revealed, and I have already talked about it at length.  If the Chamber obliges me to talk about this, I will do so, Madam President.  

Q.
Let me move on to another line of questioning.  

MS. MARCIL:

I will move on, Madam President. 

BY MS. MARCIL:  

Q.
Is everything all right, Professor? 

A.
No.  I don't want to zigzag about.  I do want to go straight.  We have been so polite with each other up till now. I want to remember this pleasantry.  And let's get back on track. 

JUDGE MUTHOGA:

Let's indeed get back on the track.  Let's get back to the next question.  Madam Marcil, just put the next question whatever it is. 

THE WITNESS: 

Madam President, if the Court compels I have no complexes with regard to my identity.  I have none, talking about who I am no problem for me, I have nothing to hide, but I am outraged.  

JUDGE MUTHOGA: 

Professor ‑‑ 

MS. MARCIL:


I will move on, Madam President, to another subject? 

BY MS. MARCIL:

Q.
Professor Mbonyinkebe, during your testimony, you talked about the social consequences of the assassination of the Burundian president; isn't that correct? 

A.
Yes, absolutely, Counsel Marcil. 

Q.
Nevertheless, you did, not and correct me, if I wrong, I talk about the assassination of 

President Habyarimana as something that could have triggered the massacres? 

A.
If you look at the transcripts of our discussions, your learned colleague, Mr. Moran, did deal with this issue when I spoke about it at length.  I said that there was a reaction of a population that considered itself an orphan with that loss.  I did deal with the situation and talked about the empathy surrounding that situation.

Q.
So that I follow you, President Habyarimana's assassination, was it a contributing factor which triggered the massacres, I am not the first to say that? 

A.
It triggered them.  We have very good interpreters, but yes, it was a spark if you will.  Yes, it triggered them.  Many authors speak in those terms in the literature. 

Q.
You told us told us that you know Professor Guichaoua.  He is a sociologist who is an expert on Rwanda; isn't that correct? 

A.
Yes.  He knows many things, not only about Rwanda, but also about Burundi and he is more and more interested in the events in Congo.  Now to say that I know him, well, we have seen each other twice in Butare, I was happy to meet him.  I was happy because indeed he is someone who is respected in the circles of researchers. 

Q.
Do you consider him to be a credible researcher? 

A.
Yes, yes, I do. 

Q.
Do you know that he testified as an expert witness for ‑‑ before the ICTR upon a request from the Prosecution? 

A.
There was a text and I apologised, but I did speak about this during our discussion on obedience in Rwanda.  I don't know which context we were referring to but.  I don't know if that text by him has to do with that.  It gives an understanding of the context of the events, but I don't know what request he was answering in that work, but I do know that he does his work ‑‑  his work does offer a basis for understanding the scene that occurred. 

Q.
Let me repeat my question:  I simply asked whether or not you knew if he testified here before ICTR and on behalf of the ICTR as an expert? 

A.
No.  This is something ‑‑ this is the first for me. I didn't know how this one works.  I didn't know at all how this worked.  If I did know perhaps I could have asked some questions about that.  But I do know that he came to Butare.  I did not know anything about what you are saying. 

Q.
Nevertheless, you do know that he wrote a report ‑‑ I withdraw that ‑‑ 

A.
No, things are calm now. If I wanted to hide something no, no, I just didn't know that.  You can withdraw that and perhaps that will help us to move on. 

Q.
I don't suspect that you are trying to hide anything, Professor.  We can move forward. 

A.
Thank you. 

Q.
Guichaoua testified as an expert before this Tribunal. He asserted that the RPF assassinated 

President Habyarimana.  You didn't hear about that? 

A.
No.  Did he speak in hypothetical terms or was he making an assertion?  Did he swear by that statement because this is an issue that is largely debated?  When he made that assertion, did he present that as truth or was he speaking in hypothetical terms?  Was there something to be debated, investigated?  Did witnesses have to testify to that?  How did he deal with that issue, hypothetical terms or was it an assertion of the truth?  

Q.
He asserted that as truth.  

MADAM PRESIDENT: 

Madam Marcil, where before this Tribunal? 

MS. MARCIL: 

Before the Trial Chamber II in the Butare trial.  If this is of interest to the Chamber for your information or purposes, he was being questioned by Counsel Nicole Bergevin, in fact, it was cross‑examination conducted by Counsel for Pauline Nyiramasuhuko. 

MADAM PRESIDENT: 

You have a transcript of that proceeding? 

JUDGE MUTHOGA: 

Do you know whether he gave the basis of this ‑‑ of that evidence?  Was he asserting a commonly held belief or was he stating a fact of which he was personally aware?  

MS. MARCIL:  

I am not a witness, but if you wish to have more details, I can give them to you.  He was referring to investigations that he himself conducted and to the statements that he made to the newspaper 
Le Monde, subsequent to his investigations into that matter.  For the time being, I can't find the date when he said that, but if you want this information, Your Honour, Judge Muthoga, I can find it.  In my personal notes, I simply put down what the questions and the answers were. 

JUDGE MUTHOGA:  

But you know it is your case, not mine.  I mean you are the one who knows whether that would help me or not. 

MS. MARCIL: 

For this trial, certainly yes, but ‑‑ 

JUDGE SHORT: 

Yes, just go on.  Go on. 

BY MS. MARCIL:
Q.
Professor, you didn't hear about André Guichaoua's statements to the newspaper, Le Monde nor did you hear about his statements here before the ICTR of those statements of Guichaoua, the expert, of sociologist:  Statements to which according to which the PRF ordered the assassination of 

President Habyarimana? 

THE ENGLISH INTERPRETER: 

The witness's microphone.  

THE WITNESS:

Absolutely not.  Do not speak at length, no.   

BY MS. MARCIL:  

Q.
Did you hear about the testimony given by Felipe Reyntjens before the ICTR with regard to the same topic in the Military Trial this time? 

A.
I don't know about that. 

Q.
But you do know that Felipe Reyntjens is an expert who testified on behalf of the Prosecution and who I believe is an expert in Rwandan politics; isn't that correct? 

A.
With regard to your first statement; no, I am not aware.  With regard to the second; I don't know if he is an expert on Rwanda current affairs.  It seems that he hasn't been to Rwanda in years, but perhaps he does have people who can inform him. I know that he is a professor at Louvain.  When I was a student there, I know he was there.  Now, he has appeared on television, but I can't take any position with regard to his expertise on Rwanda today, I would be taking a risk to venture into that terrain. 

MR. NG'ARUA: 

Madam President, may I object to the line of cross‑examination taken by Counsel Marcil in the sense that this witness in his report has not said that he knows who shot down President Habyarimana’s plane.  He has only dealt with the historical facts of the 6th of April that that is what happened.  Therefore, if Madam Marcil is putting these things to him, it is irregular because he has not said so.  This is not a contrary view to which the professor holds.  In fact, the professor has no views about that. Therefore, if my learned friend insists on this line of examination, it will not assist the Chamber or the Defence of his witness ‑‑ of his client in any way and therefore it should be found irrelevant and disallowed. 

MADAM PRESIDENT:

Madam Marcil? 

MS. MARCIL: 

May I respond to the Prosecutor? The assassination of President Habyarimana, according to the UN and according to the witness himself, triggered the events of April 1994 that is a historical fact of enormous importance.  It is a historical fact, the professor.  Can - - or may not have taken it into account in his analysis of the events that took place in Rwanda and in the previous year, the assassination of the Burundian president was relevant for the professor’s analysis 

BY MS. MARCIL:

Q.
Professor, have you heard about the public statements made by Abdul Ruzibiza who is a former member of the RPF who publicly spoke out about of the role of the RPF in the shooting down of the presidential aeroplane; did you hear about that statement? 

A.
I heard about it as I told you I listened to the radio.  I heard about the limitations of his testimony, but I do not have the Ruzibiza statements before me.  I don't know what happened after that.  All that I know now is that there is still a mystery surrounding this issue; just like any other average citizen I know that.

Q.
You heard about it, but you didn't go to see or look on the internet for his statements which were widely distributed? 

A.
It wasn't something I was concerned with.  It wasn't part of the information I looked into.  That is all I have to say. 

Q.
Could the Registry kindly assist us? We would like to show the professor a document. 

MR. NG'ARUA: 

My Lords, indeed, again I must say if this document is the one that deals with Ruzibiza’s ‑‑  

MADAM PRESIDENT: 

We have not seen the document yet. 

MR. NG'ARUA: 

The theory of the shooting down of the plane, the professor said that he does not know about it ‑‑ 

MADAM PRESIDENT: 

Let him show the document first and then we can ‑‑ 

MR. NG'ARUA: 

As the Court please. 

BY MS. MARCIL: 

Q.
Professor, my question was the following: Excuse me, let me repeat.  I asked you if you heard about the public statements made by Abdul Ruzibiza, those statements were available and widely distributed, but you did not conduct any investigations.  I am not talking about the documents per se right now, I am asking you to listen to the question and simply to answer the question if you are in a position to do so.  Let him repeat me, therefore:  Did you hear about the public statements made by Abdul Ruzibiza, the statement which was widely distributed?  You heard about them, nevertheless, you did not conduct any supplementary investigations into them? 

A.
I simply followed it as current events on the radio. I did not look into it.  I can't even tell you today, what he said at that time.  I simply know that that testimony was allegedly doubted.  I am not sure that is all I can say. 

Q.
Have you heard of the public testimony of Alloys Ruyenzi which was also widely circulated on the internet which concerns the same subject and which ascribes Habyarimana's death to the RPF? 

A.
I think this is the first time I see the name because in relation to the activities, one has ‑‑ one’s activities, all day long, one doesn't wonder about surfing on the internet.  So, no, I don't ‑‑ I am totally ignorant of this Alloys Ruyenzi.  

Q.
But I suppose that you do go to the internet when it concerns analysis on which you are working? 

A.
Well, when it is in connection with the questions put to me within those borders, but apart from this exercise I have several other activities.  So one finds one's time efficiently one must prioritise one must be economic on one’s energy and distribute it wisely among one's various tasks.  So, I allotted to this task the energy it required and if it was in any way limited, I am sorry. 

Q.
With regard to your analysis of 1994, it did not occur to you that this event that triggered the massacres of 1994 was the work of the RPF or can be ascribed to the RPF? 

A.
No, I did not see many references to this in the literature.  What is often said in the literature that is, of course RPF's invasion in1990, October, 1990 certainly stirred the social broth.  That is what I can tell you on that topic. 
Q.
Please forgive me, Professor, I did not understand your answer which is why I shall repeat the question:  That possibility that Habyarimana could have been assassinated by the RPF but that and that it constituted the triggering of end of the events of 1994 which you have considered sociologically was it a possibility which you took into account in preparing your report? 

A.
No, in any case, that matter is still being debated ten years after the events.  There is no certain in information in that regard.  What is sure is that the plane crash was the spark ‑‑  the witness uses the word declick ‑‑  you are a French-speaking, I imagine, I am by adoption a French speaker, but the word declick is very clear in French, something brought in trigger in English. 

Q.
But you will agree that your report and your opinion you are giving us is sometime based on fairly proven facts but also on hypothesis? 

A.
Well, yes this is the second and nearly the second week that is what we have been discussing all this time because we are not only dealing with certainties, sometimes one has to put forward hypothesis. 

Q.
And sometimes your hypothesis are based on other hypothesis?  

A.
Let us try and avoid agreed justiceness.  We have proceeded so far very methodically.  Raise any topic you wish if I can answer, I can answer.  If I can't, I will tell you and if I am mistaken, then you can show it to me, I will acknowledge it wouldn't be the first time in course of my testimony either.

Q.
We will together look at this hypothesis.  You have before you the document, "Entitled Juvenal Habyarimana's plane"? 

MR. NG'ARUA: 

My Lords, I think this is the point whereby probably my objection can be deemed to be mature.  As I said earlier My Lords, I have myself ‑‑ 

MADAM PRESIDENT: 

Yes, Mr. Ng'arua. 

MR. NG'ARUA:

May I make it very very clear to my learned friend on the other side of the Bench, the other Bench that, I personally do not have an objection in this topic of the theories of how the plane was shot being discussed over tea or lunch?  But I am objecting on principle.  It is not because it is the issue of the shooting down of the plane, but the issues that I am objecting to is a matter that is not on all fours with the report before us being brought up with such force and now probably, we shall be reading a six‑page affidavit. 

MADAM PRESIDENT: 

Objection up held, Madam Marcil.  Go on to another question.  We upheld the objection made by 
Mr. Ng’arua. 

MS. MARCIL: 

I did not understand the turn all of the Prosecutor's objection. 

JUDGE SHORT: 

The objection is that this matter about the shooting down of the plane where the responsibility lies is not relevant to the matter before us, at least not for this witness. 

JUDGE MUTHOGA: 

And too, cannot be brought in on the basis of the discrediting this witness. And if you did want to discredit the witness on the basis that he hasn't said who shot down the plane so that you can show him he is wrong in so saying, as far as he is concerned, the issue of who shot the plane is still open 11 years later.  The evidence, the questions you are now putting to the witness, clearly are well outside the scope of what you might properly cross‑examine on. 

MADAM PRESIDENT: 

We uphold the objection.  So you move on to another question. 

MS. MARCIL: 

Technically, legally can the defence respond to the Prosecutor's objection before the Bench rules?  

MADAM PRESIDENT: 

That was all you too. 

THE ENGLISH INTERPRETER: 

Oh sorry, could you please, Madam President, please. Please repeat, we didn't get you. 

MADAM PRESIDENT:

You want to respond to the Mr. Ng'arua's objection? 

MS. MARCIL: 

Yes, I had though from Counsel Ng'arua, I heard that the matter was not pertinent, the question of the perpetrators of the assassination of President Habyarimana was not relevant to this trial.  I should like to answer that objection raised by the Prosecutor before the Trial Chamber rules with your permission, of course, but I do ask for the possibility to answer before the Trial Chamber rules on the pertinence of the perpetrators of the President Habyarimana’s assassination 

MADAM PRESIDENT: 

Okay, go on. 

MS. MARCIL: 

I have two types of submissions:  The first concerns the fact that the Prosecution until now to date has never objected to questions when we were asking the question matters as to things he could have taken account of in his report.  Yesterday, we had an exchange with regard to certain authors who could have been pertinent.    He gave us his opinion on one author or the authors saying, "Yes, I could have mentioned them or no it wasn't very useful with regard to the authors I cited yesterday."  What I am trying to say thereby, Madam President, is that there is nothing illegal as such in itself to ask witness whether he took account of the hypothesis of certain factual elements in his analysis. If yes, why did he take account of it, if not, why did he consider those facts or those hypothesis were not useful in answering the questions put to him in that context.  Therefore I have great difficulty in understanding the Prosecutor's objection.  That is my first submission. 

My second is with regard to the general pertinence, relevance.  As I said before in the assassination of the Burundian president in 1993 is among the facts that the witness that the professor considered relevant in answering the questions put to him by the Prosecution.  I do not see why a fact which is recognised by the UN and by himself is not relevant or pertinent in understanding what happened in Rwanda in an anthropological analysis of the events in Rwanda if it was the triggering event, it was something that he could have considered in depth. Yes, in depth that event could have been thoroughly analysed by the President.  Now, I can understand that the Prosecution did not explicitly ask him to do so because the opposite would surprise me. Yet it is history, a fundamental historical event which the UN recognised as being the event that triggered the event that triggered the other events and could very properly have been part of the professor's, one aspect that the professor would have considered. So, I don't see why it is not relevant and I would ask him if you allow me whether it is a topic that could have been gone into in the context of his analysis.  

And with regard to the general relevance, general relevance to the trial I appeal at this stage Defence can put questions as to credibility of what, or question that are along the lines of the Defence case which is ‑‑  and this is an ‑‑  an important fact.  What was the event that triggered the events of which the four defendants here are accused and what is the anthropological significance of the event at the time in the eyes of this Chamber?  I think that the cause of the triggering event which the four men here are accused is quite relevant and that probably Madam President, would be relevant from several points of view.  The charges the people's state of mind, I can give you a whole series of examples of how it is relevant in a general context of the trial.  But what especially concerns us here, I think is its relevance to an anthropological analysists of what occurred in order to understand the events that occurred and the people's reaction within the country itself.  The professor analysed how the people reacted and how you explained the population's reaction.  It is one of the questions that was dealt with in the report.  Are these offences the massacres that took place, were they prepared or was it spontaneous reaction of rage on the part of the population, on the part of an enraged population?  

I will continue forgive me and in any context you could very well insert an analysis of those events because that hypothesis and we are still in that realm of hypothesis but if it indeed it was the RPF that killed the president the professor's analysis in answer to the question: Were the massacres prepared and planned or were these spontaneous acts by an angry population aggrieved by the death of its president.   You see Madam President, the analysis of that term has been well argued that the analysis of that topic would be complete but by taking in ‑‑ taking account of the question as to who killed Habyarimana.  If it is a historical factor, it was the RPF that killed Habyarimana, and then it is quite possible that there was a very strong reaction. So it is perfectly relevant for me to ‑‑ 

JUDGE SHORT: 

You haven't finished your submissions?  

MS. MARCIL: 

No, I haven't finished.  With the Madam President's permission, I shall continue. 

It is certain that in view of the importance of that hypothesis even if we are only at the stage of a hypothesis, in view of the importance that it could have had, I intended to ask the professor whether he took account of it which would be perfectly normal and moreover furthermore and I shall repeat question number 3, when the professor analyses the matter as to whether the issue I will bring a new more a bit more slowly ‑‑ when the professor can considers the matter, the issue whether the massacres were prepared or planed the authors and the perpetrators of the assassination of the president are very relevant.  

Therefore, I will continue, Madam President. When in answer to the response to your question, 3; whether the massacres were prepared and planned, the triggering event of the massacres is very pertinent to you to understand, and it is obvious in the hypothesis that it was the Rwanda state that prepared the massacres, if the triggering events is portrayed by someone else, it might weaken one of the two hypothesis which the professor dealt with explicitly. The professor puts forward matters that support the thesis of a plot of complicity, but it would obviously be a much more fragile case if it can be proven that the RPF shot down Habyarimana.  I am not only dealing with the question of the relevance of the question with regard to the professor's work and report but the relevance with regard to the entire matter before you and I shall also like to say that the document submitted by Alloys Ruyenzi submitted to the witness and this document was tendered in the Military Trial and Reyntjens spoke as to the credibility and reliability of this document on the 16th of September 2004.  So for all those reasons, I believe that the matter at issue is attainable and receivable and I pray that the Trial Chamber allow me to continue. 

MADAM PRESIDENT:

Madam Marcil, we have heard your response to the prosecutor's objection.  We would have no objection if you confine your question to the ‑‑ if you confine your testimony number 3 of the report, but you will not ‑‑ by the question of the responsibility of shooting down of the plane is not considered relevant to the matter before us. 

MS. MARCIL: 

If you will allow me one moment I wish to consult. 

BY MS. MARCIL:

Q.
Now, Witness ‑‑  

MADAM PRESIDENT: 

We take the lunch break.  We resume at 2:30.  
(Court recessed between 1300H and 1430) 

MADAM PRESIDENT: 

The session is resumed. 

Please continue, Madam Marcil.  

MS. MARCIL: 

Thank you, Madam President. 

BY MS. MARCIL: 

Q.
Now, Mr. Witness, I am not going to ask you to make a comment on the document that was given this morning before we broke off for the lunch break.  I am talking about the last document, I am not going to ask you to give your comments directly on the document nor am I going to ask you what is your opinion as to who might have killed President Habyarimana? 

A.
Thank you. 

Q.
Given that this hypothesis that you personally had heard of before, I am going to ask you the following:  Did you take into account the possibility of that it is the RPF that might have had President Habyarimana assassinated?  Did you consider that in your analysis?  

JUDGE SHORT:

Is it not the same question, Madam Marcil?

MS. MARCIL: 

Well, there was probably confusion because at the time I did not get the professor's answer.  

BY MS. MARCIL: 

Q.
I am sorry, professor if the question had been put to you before.  Would you be so kind as to refresh my memory on the answer that you gave before we broke off for lunch?

A.
Well, I said that that wasn't the concern for those who commissioned the work I did.  I stated that this was not one of the concerns in the template that was given to me.  In any case, in order to allude to your own concern because your concern arises from question number 21, the last question where I talked about the death of the President Ndadaye. 

Q.
Now, Witness, this had to do specifically with question number 3? 

A.
Well, I think you alluded to a minute, by the way, alluded to question number 21 after the death of President Ndadaye. In any case I can go on to 21. In any case which is the other question? 

Q.
Question No 3.  

A.
Here all I did was look at the elements that are in.  That can be dealt with without going from the hypothesis that has neither been confirmed nor negated and  if go back ‑‑  if I go up to question number 21 as far the President Habyarimana’s death is concerned or rather as for the death of President Ndadaye corrects, witness ‑‑  well we can't compare the two situations.  So I tried not to venture into an area that had not yet been mastered or that I haven't mastered personally. 

Q.
Yes, I think you said that this morning as well and I would like to thank you.  And at that time if I can ‑‑ if my memory is correct, you asked, Professor, well you have said that you never based your opinion on hypothesis; is that what you mean? 

A.
Well, since it is still a complex issue that is still being debated where the most enlightened persons, most intelligent persons should make use of fragments of answers or where such minds don't give any opinion on that, I think that issue goes beyond my capacity for analysis or my understanding.  There is nothing more I can add to that.

Q.
The main reason, wasn't it rather that in any case it wasn’t part of your terms of reference that were given to you by the person who commissioned to your work?  

A.
Yes, it also is a very significant reason as well. 

Q.
What about the possibility that it might have been the RPF that caused President Habyarimana to be assassinated, if you heard the possibility? 

MR. NG'ARUA:  

Take this question because the Court has already ruled on this matter and found it is not relevant. 

JUDGE MUTHOGA: 

Ms. Marcil ‑‑  

MS. MARCIL: 

Madam President, I do not think that I had already put the question to the witness and I wonder if the Chamber has already made a ruling on a question that I was about to ask.  In any case, 
Madam President, you ‑‑ I stand corrected.  The objection was raised by learned colleague concerning a document that identifies the authors of the assassination of the president and in compliance with your ruling I am not going to ask the question on the basis of that document, you did grant his objection nor 
I am asking the witness to give his opinion under the authors of the assassination. 

MADAM PRESIDENT: 

The professor has already answered this question. 

MS. MARCIL:


To which question has he given an answer Madam President? 

MADAM PRESIDENT: 

Regarding the ‑‑ 

JUDGE MUTHOGA: 

Whether he considered the possibility that RPF may have been the culprit in bringing about the death of President Habyarimana, he told you, he did not consider that hypothesis because it was not one of the reasons that was required to respond to and that in our view is a sufficient answer whether you accept it or not.  

MS. MARCIL:

And at this stage to which question was the Prosecutor raising an objection?  I did not have the time to formulate my question. 

JUDGE SHORT: 

You asked the question to which the Prosecutor objected to and that is what Judge Muthoga has told you that the witness has already answered that question, unless you don't remember what question you asked. 

MS. MARCIL: 

The question to which the witness provided an answer was the following:  I had asked him if he had taken into account that possibility and the witness had answered that this is very good, but right now, I have not yet fully formulated my next question for my learned colleague to stand up and raise an objection or is it that clear in his mind what I had as your question to ask because I didn’t have time to finish it. 

JUDGE SHORT: 

Go ahead.  You asked a question to which the Prosecutor objected to it, the Bench heard it and the Bench gave a ruling on it.  If you think you haven't asked a question, go ahead and ask your question now. 

BY MS. MARCIL: 

Q.
Now, Professor, it is very clear that I am not asking you to give your opinion concerning the authors of the assassination of Habyarimana.  What I am going to ask you rather is: In your analysis of the question 3, or question 21, that hypothesis ‑‑ could that hypothesis has been likely to nuance some of your opinions? 

A.
If I had mastery there of, I would have, well, I didn't, I wasn't, and master of that, and that was not part of my terms of reference. 

Q.
Of course, Professor, what did you tell us, what I am going to ask you in relation either to question number 3 of your report or for instance in relation to question number 21, anyone of your report:  Did you if you had had to take into account that hypothesis, would that have been likely to change to modify on your nuance opinions? 

A.
I would need to do the expertise all over in order to master the elements of that hypothesis, but I have already come down this exercise and that is why I cannot give a reply to that. 

Q.
You talked to us about the state machinery and you raised the issue over its fragility, fragile nature in your testimony.  With your opinion in that connection having likely to be expressed differently if you had taken into accounts once again that hypothesis? 

A.
No, because a good part of the state machinery was still, was still strong enough to be able to achieve what it ended up achieving. 

Q.
How about the sudden spontaneous anger of the population following the assassination of their population (sic) under which you considered in your report?  Is there the possibility that it could have been more difficult to control or to master in the hypothesis that were the RPF that assassinated the president? 

A.
I will not want to put myself under that hypothesis on account of my previous answer. 

Q.
You talked about the RPF attack of February 1993, I am supposing that if you hadn't considered or analysed the other attacks launched by the PRF or other massacres which they perpetrated this is because those issues were not part of the terms of reference given to you by the Prosecutor, I presume? 

A.
Please, don't talk about the first attack which has been expressly mentioned.  As for the massacres, that did not follow within my brief.  This is an issue that has been debated under different circumstances that I don't exactly ignore, but I wasn't called up on to undertake that exercise. 

Q.
The ‑‑ now other attacks by the RPF or massacres did not follow within your brief either? 

A.
Counsel, there was nothing to do with that in my terms of reference.  There was nothing to do with it. 

MS. MARCIL:


May the Chamber give me one moment. 
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BY MS. MARCIL:

Q.
Professor Mbonyinkebe, as an anthropologist, if the complete analysis ‑‑ please allow me to rephrase.  If you had had to analyse, as an anthropologist, the reactions of the population in general, in Rwanda, in the face of the various ‑‑ the many attacks and massacres perpetrated by the RPF ‑‑  well, you didn't take all of those into account because of the reference, but if you had to analyse them in the light of the various questions that we have ‑‑ put to you by the Prosecutor, do you think that because ‑‑ you might have taken into account ‑‑ the attacks by the RPF would have been likely to modify or nuance the opinions that you formed and expressed?
A.
The elements that would have been likely to appear in the manner that you have suggested would have strengthened the feeling of assault or aggression that would have been felt by the others and that would have probably explained their attitude.  You are correct that that might have happened, but I wouldn't want to put myself in a scenario that was not the one in which I operated.  I don't want to talk about an analysis that I didn't do.
Q.
So, it's your feeling, finally, that the population would have been more difficult to control.

A.
I suppose the publishing would have been more frustrated.  Unfortunately, I didn't do (sic) any expertise on that.
Q.
I'd like to thank you infinitely, Professor Mbonyinkebe.
A.
Thank you, also, Madam Counsel, in spite of what happened to us at the end, but I do not hold any influence towards you.  I would like to thank you for the good exchange of words, and I would like you to give me the documents, and I'd like to thank you in front of witnesses.
Q.
My pleasure.
A.
Thank you very much.  That is how I am the moment we are done with the work.  I will continue ‑‑ I will say probably we will meet in other fora.  In any case, thank you.

Q.
Thank you, very much.  Professor.
MADAM PRESIDENT:

You have concluded your cross‑examination?

MS. MARCIL:

Yes.  There is only the matter of the exhibits, Madam President ‑‑ or material.

THE ENGLISH INTERPRETER:

I suppose material to be tendered.
MADAM PRESIDENT:

Let us enter the documents in chronological order, starting with first document, "appear", with the title, "APPEAR", "Accessibility Projects.  Sustainable Preservation and Enhancement of Urban Subsoil Archaeological Remains".  This was the first document for today.  It will be entered as exhibit ‑‑
MR. JUMA:

1D. 65.
MADAM PRESIDENT:

We have only the French version here, so this will be 1D. 65(F).
(Exhibit No. 1D. 65(F) admitted)
MADAM PRESIDENT:

What was the second document, Madam Marcil?
MS. MARCIL:

I believed the next one, if my memory serves me well, is the document from Jean-Pierre Deslauriers, which is entitled, "Qualitative Research", Jean-Pierre Deslauriers, equally in French.  The name of the author is Jean-Pierre Deslauriers.
MADAM PRESIDENT:

Then this would be Exhibit 1D. 66 and we have this in French only, so it would be F, F for French.
(Exhibit No. 1D. 66(F) admitted)
MADAM PRESIDENT:

The next would be?
MS. MARCIL:

The next document was entitled, "How to Write & Publish a Scientific Paper".
MADAM PRESIDENT:

The next would be 1D. 67, E for English.
(Exhibit No. 1D. 67(E) admitted)
MS. MARCIL:

The next document was titled "Designing Qualitative Research".
MADAM PRESIDENT:

By Catherine Marshall.
MS. MARCIL:

That is correct, Madam President.
MADAM PRESIDENT:

It will be entered as Exhibit 1D. 68, E for English.
(Exhibit No. 1D. 68(E) admitted)
MADAM PRESIDENT:

The next?
MS. MARCIL:

Was a passage from Bernard Lugan's book, titled, "Rwanda: the genocide" ‑‑
MADAM PRESIDENT:

It is Exhibit 1D. 69, F for French.
THE ENGLISH INTERPRETER:

That title, "Rwanda genocide: church and democracy".
(Exhibit No.1D. 69(F) admitted)
MS. MARCIL:

The next is from Reinhart Bindseil, entitled "Rwanda and Germany since the time of Richard Kandts".
MADAM PRESIDENT:

Okay.  Document of ‑‑ from Reinhart Bindseil is entered as Exhibit 1D. 70, F for French.
MS. MARCIL:

In fact, that document is in both French and German, but I think the "F" should be sufficient.
(Exhibit No. 1D. 70(F) admitted)
MADAM PRESIDENT:

The next one?
MS. MARCIL:

The document is an excerpt from Monsignor André Perraudin's book, titled "A bishop in Rwanda".  Now, unfortunately, this may be a bit confusing because we used three different passages from that book at three different times during the cross‑examination.  We can either bundle them together as one exhibit, or we can separate them.  It is as you see fit, Madam President.

MADAM PRESIDENT:

We can separate them by different paragraphs.  You referred to paragraphs 136 and 137 in the book.  That will be Exhibit 1D. 71, F for French.
(Exhibit No. 1D. 71(F) admitted)
MADAM PRESIDENT:

And then paragraph 164 and 165 ‑‑ pages 164 and 165 is entered as Exhibit 1D. 72(F).
(Exhibit No. 1D. 72(F) admitted)
MADAM PRESIDENT:

And the third and last one with pages 334, 335, 336, 337 and onwards would be entered as Exhibit 1D. 73(F).
(Exhibit No. 1D. 73(F) admitted)
MADAM PRESIDENT:

That's it?
MS. MARCIL:

Those pages were 334 to 339; yes, indeed, that will be 1D. 73.

There is one last document which is a passage from Jean-Paul Harroy's  book.  It is titled, "Rwanda: memories of a companion of the march in Rwanda towards democracy and independence".  That should be marked 1D. 74(F).
MADAM PRESIDENT:

This one, Ms. Marcil? (Indicating)
MS. MARCIL:

Exactly, Madam President.
MADAM PRESIDENT:

Yes, it will be Exhibit 1D. 74.

(Exhibit No. 1D. 74(F) admitted)
MS. MARCIL:

Madam President, indeed.  Yes, yes, there is that document and, then, of course, the poem.
MADAM PRESIDENT:

This one, the National University of Rwanda, in French; Université nationale du Rwanda.
JUDGE MUTHOGA:

The dissertation.
MS. MARCIL:

Yes, Madam President.  It was an excerpt from a dissertation which was cited by Professor Mbonyinkebe on item 24 of his bibliography, if my memory serves me well.
MADAM PRESIDENT:

This will be Exhibit 1D.75(F).

(Exhibit No. 1D. 75(F) admitted)
MS. MARCIL:

Finally, there's the poem.
MADAM PRESIDENT:

What about this document?  Okay.
MS. MARCIL:

That is the translation from Kinyarwanda into French of the poem.  In fact, there are two documents, the original from Impuruza, edition of December 1990.
MADAM PRESIDENT:

The document will be Exhibit 1D. 76(K).  The one is in Kinyarwanda, so it will be K, and 1D. 75 ‑‑ 75 or 76?  And the translation will be Exhibit 1D. 77(F).
MS. MARCIL:

Most obliged, Madam President.
(Exhibit No. 1D. 76(K) admitted)
(Exhibit No. 1D. 77(F) admitted)
MADAM PRESIDENT:

Yes, Mr. Gaudreau.
MR. GAUDREAU:

Yes, Madam President.  I want to be sure of one thing: given that we have just filed some documents that will be useful for the discussion, is it my understanding that these have been tendered into evidence and can be used by the parties; in other words, we not have to re-file or re-tender?  Is that correct?  As you were concerned about moving forward and about saving time, I will not re-tender any documents and, as such, we can move forward.
Thank you, Madam President.

CROSS‑EXAMINATION
BY MR. GAUDREAU:

Q.
Mr. Mbonyinkebe, we will call you professor.  I do have a few questions for you and, unfortunately, we may have to go back over some things, but we will try to go quickly so as not to waste your time, nor the Court's time.  First, Professor, can you tell the Court when this study was commissioned for you?
A.
I can see on the contract that it's May 2003 ‑‑ I can check that ‑‑ but I do have some difficulty reading the stamp here.  So the very first date was May 2003, but let me verify that.  Okay.  The contract began on 17 May ‑‑ it's not 2003; it's 17 May 2004.  But there was some delay, as the Prosecutor knows, for reasons that he is aware of, but that was the first date.

Q.
So I understand that your contract ended in May 2004 and you filed your report with the OTP in May 2004.
A.
Help me with the date of reception, could you kindly?  I sent it through an intermediary, but perhaps they can help us and tell when they received the document.

Q.
You said that you were given the contract in May 2004.
A.
Yes, that is what is written on the contract.
Q.
And you said you filed your report some six months later; is that correct?
A.
I would prefer that the Prosecutor help me to answer, if they can indicate the date of receipt of the document because I sent it through an intermediary who picked up the document in Butare.
Q.
That is okay, Professor.  It is not of crucial importance.  If the contract began in May 2004, that is sufficient for me.  And is that, indeed, what is written?

A.
That is what is written.
Q.
Very well.  And that can be verified.  So this is written on the contract.  It's confirmed May 2004; that is correct?

A.
Yes.  But this is not ‑‑ not to forgot this: there were prior informal contacts.  Yes, that's it.
Q.
The informal contacts took place how long before the contract was signed in May 2004?
A.
There was a video conference.  We spoke over the telephone.  Then I arrived here, but all of the specific dates, perhaps the OTP can assist me because I don't have them in my head.
Q.
Approximately, how long before you signed the final contract did you have the contacts?
A.
There must have been three informal contacts.  There was one video conference, one or two, in fact.
Q.
Approximately, how long before May 2004 did you have those contacts, approximately, if you are able to tell us?
A.
I don't have that right away.  With all the information in my head, I don't have that available, but perhaps they can help you to find that.  They, I'm sure, have it.

Q.
It's not certain that they will help us with that information.  They don't always help us, on the other side.
A.
We dealt with a lot of things up until now, so it's difficult for me.
Q.
Your contract included 21 questions from the Office of the Prosecutor who asked you to do this work.
A.
Yes, those were the terms.  I was supposed to shed light on those different issues contained in those 21 questions.  That is, indeed, the way it was.
Q.
And so you put together a group of students.  We won't get into that.  We have already dealt with that issue.  You thought that they were capable of doing this work.
A.
Yes, I got four students together who were qualified in qualitative research work, and I think that we have already talked about this at length and everyone understood that.
Q.
Were those students paid for their work?

A.
Yes, I had to do the work.  I ‑‑ these were former students, and we can't exploit people.  We certainly can't exploit people, so I paid them, personally.  I used my own funds to pay them for their services, subject to the limitations that I had.

Q.
I understand that, Professor.  Those students were to use the techniques and investigate in four different areas.
A.
Yes, they collected data in four different areas; in Butare, Gitarama, Gisenyi and Byumba.
Q.
And there were 15 people who worked on the site?

A.
Yes, that is correct.
Q.
And they conducted interviews?
A.
Yes, interviews; it depended on what was available.  They also had to administrate the questionnaires.  Sometimes they had to record the answers.
Q.
And this was always the same people would did the interviews, the questionnaires?
A.
Yes, absolutely.

THE ENGLISH INTERPRETER:

Madam President, if we could kindly remind counsel and the witness to observe a pause between the question and the answer.

Counsel is going to have to repeat his question.
MADAM PRESIDENT:

Mr. Gaudreau, you are too quick for the interpreters.  Mr. Gaudreau, can you repeat your question, please?
MR. GAUDREAU:

Yes, I shall repeat my question.
MADAM PRESIDENT:

And, Professor, you should wait for the question to be interpreted for the Bench and the other members of the parties.

THE WITNESS:

Yes, Madam President, I was distracted.  Thank you.
BY MR. GAUDREAU:

Q.
Professor, we are going to attempt to go more slowly.  My question was the following: there were interviews and questionnaires.  They were both based on the same 21 questions submitted to you by the Prosecutor.  Isn't that correct?
A.
Absolutely, as I said before.  It is a lot of work.  It was a quite large template but, indeed, that is how we worked.
Q.
Now, what about the analysis, Professor, the analysis of the hypothesis?  According to the answers you received, they were all from the same source, correct?
A.
The analytical portion, the analysis at first could be contained with the respondents themselves, but you had to be rigorous.  Then you had to read the material.  The last and final analysis ‑‑ in other words, getting the gist of the answers ‑‑ I was the one who did that work to be sure that the data were being used correctly and synthesised correctly.
Q.
What I want to understand, Professor, without being esoteric: the 60 people that you interviewed or questioned, either in interviews or in questionnaires, answered the same questions in the interviews and in the questionnaires; correct?
A.
Yes.  Everything was submitted so that we could have answers, indeed, to the same questions for the results and this for each site.
Q.
What I'm having difficulty understanding is something you said during your testimony.  You have said that there was cross‑referencing with the hypothesis and the analysis.  If it comes from the same people, I don't see how there could be cross-referencing of information if it's the same people and the same questions.

A.
Yes, we dealt with this, Counsel.  In fact, there was more cross‑referencing of techniques.  I remember that Counsel Marcil came back to this question quite often, the cross‑referencing of techniques, so we can have the richest perception and vision possible.  There was documentary research, as we mentioned, and I did explain myself at length in response to one of Counsel Marcil's question.

Q.
Now, let's move on, Witness.  You talked about lots of literature and you did give us a lengthy biography.  You talked about dissertations, theses and other types of documents, other various documents.  What exactly were the other various documents that you used in your study?
A.
Thank you, Counsel.  I could mention reports that you can't really qualify as dissertations or theses, but I won't dwell on that too much as we do want to save time.  But let me give you one example.  In my bibliography, look at item 39.  That is an OAU report; as is, in the same case, Guichaoua's report.  That's another example.  I know that that's a report that was tendered before this Tribunal.  That is the type of other various documents.

Q.
Thank you.  During the cross‑examination conducted by Counsel Marcil you talked about informal interviews.  Did they assist in drafting your report?
A.
Yes, indeed.  I wanted to make sure that, in addition to the material I had, there were people who knew about the events in Rwanda and who could shed light on some issues for me, so I conducted these in an informal manner, but, given the sensitivities and complexities and some of the questions, I wanted to be sure that I understood some answers I received so I could analyse them.  This is a report done in good faith which is meant to shed light on the issues, I imagine.
THE ENGLISH INTERPRETER:

Could counsel kindly repeat his question?
MADAM PRESIDENT:

Hold on, mister ‑‑ hold on, Professor. 

Mr. Gaudreau, please, repeat your question.
MR. GAUDREAU:

Thank you, Madam President.
BY MR. GAUDREAU:

Q.
Your report was meant to shed light on the issues contained in the 21 questions you had to answer to.  You did not deem it necessary to furnish more information about your 60 interviewees, is that correct, because your report was done in good faith?  Isn't that correct?
A.
Yes, I am at ease when you say that.  But I must acknowledge that there were some necessities mentioned by Counsel Marcil if more attention had been paid to the procedural aspects but, in general, I would tend to agree with you.  I remember Counsel Marcil's concerns, and I think that I did answer those adequately.
Q.
Thank you, Professor.  Now, a while ago when you talked about other documents, did you consult, for instance, the Arusha Accords?
A.
Not expressly ‑‑ or explicitly; in any case, not for this purpose specifically.  But I knew something about it from the work of a student who generally presented their (sic) papers in juries, especially political science students.  But I did not dig deep into those accords as a jurist would since I am not a jurist, for that matter.
Q.
Fine and good.  Do you know the time spent that lapsed relative to the conclusion of the Arusha Accords?
A.
I would be dishonest in saying this now, unless I refer to my documents, but I know that there was a stalemate at a certain point, and that is something that is clear in the available literature.

Q.
Now, Professor, if I were to tell you that the Arusha Accords began to be negotiated in 1991, are you aware of that fact, that they started negotiating the Arusha Accords in 1991?
A.
Well, that would be useful information.  The Arusha Accords were signed in 1993, the negotiation of which started in 1991.

I'm sorry, I forgot.

Q.
What I want to add is that the ceasefire agreements were negotiated and signed on the 16th of September 1991.
A.
Thank you for your information.
Q.
Now, I'm going to ask you several questions in relation to the Arusha Accords, the procedure that was followed because, as far as I am concerned, Professor, it was in 1990 that the RPF launched an attack; is that correct?

A.
Yes.

Q.
And on the 19th of July 1994 the RPF took power, is that correct, that's in July 1994?  That's between 1990 and 1994 there were various events that we are going to analyse, but as a follow‑up question, the RPF attacked in 1990 and in 1994 they took over power.

A.
Yes, Counsel, I am following you.
Q.
Am I right to say, therefore, that from the outset, the RPF was a political‑military organisation, but essentially a military organisation?
MADAM PRESIDENT:

Go on, Professor.
THE WITNESS:

Okay.  I am not, of course, entitled to ask you questions.  I know what the standards are ‑‑ the rules are, but I would like to know why military rather than political, because at the outset the military was born out of a political claim.  But it is ‑‑ if you consider it's an interesting question, you can react in your own time.

BY MR. GAUDREAU:
Q.
I will not go into those nuances.  I'm a lawyer and I'll stick to that.  In 1990 they invaded with an army.  I deduce therefrom that it was military ‑‑ a military action.

A.
Thank you, Counsel, I have noted your point of view.
Q.
And can you tell me, then, what was the purpose pursued by the RPF?
A.
When; which initiative?  Allow me to ask you that question.  I think I am right to do so.

Q.
You are entirely allowed to put questions to me, Professor.  I will be a good student and answer you.  In 1990 when RPF attacked Rwanda, what was it's purpose, its intention?  Perhaps it was a political‑military organisation, but it was acting militarily.

A.
As I wasn't part of that body, I can only give you a hypothesis or a perception.  I suppose that in going into second gear, the military gear, it's because its voice wasn't being heard in political negotiations.  Take that idea within the constraints I presented.

Q.
If you want peace, you attack first and then negotiate (sic); is that it?
A.
Well, that ‑‑ as one often sees with that sort of claim, you go into another gear which compels negotiation when things are blocked on the political level.  I think you can find that in other analogous contexts.
Q.
But on the 1st of October 1990, to be quite precise, at the time of the first RPF attack, what, to your manner of thinking, was the RPF's purpose or intentions at that time?
A.
Well, I suppose that they were changing gear, changing into a higher gear so that they might be heard because their attempts at negotiation had not obtained anything.  Perhaps I'm wrong, but that is my reading of it.

Q.
If I were to tell you that the purpose, quite simply, was to reintegrate the refugees, would you agree with me?
A.
We know that among their priority claims was the recognition of the right of return of those in exile.  Among the priorities, apart from the generosity of the ideals defended or put forward on the basis of the meagre information I possess, I'm quite modest in that.
Q.
When they began the Arusha Accords, the purpose was the reintegration of the refugees; is that correct?

A.
Yes, except that we forget to mark ‑‑ to make a pause.
Q.
And the means that on the 1st of October 1998 the RPF adopted was to make war: how do you think that was perceived by the refugees as a modus operandi?

A.
My feelings, my point of view?  Do they think that it's the best way at that level for at last to be heard?  On the other side are they sufficiently open to the argument for return since the matter had been put in the refrigerator for so many years?  I was going to use a students' expression.  The authorities would have said at the time Rwanda was like a glass of water that was overflowing and no more water could be added.  I read this sentence somewhere; I don't know who said it.  So it was a matter that had been lasting for years, but was not resolved.  Now, as to whether they felt it was a correct solution, I couldn't say, but you can help me, perhaps, illuminating the matter and then I could express further my opinion.
Q.
Because what I'm submitting to you is that the RPF initiated the military struggle, combat ‑‑ initiated combat and whoever initiates combat must suffer the consequences; is that not correct?
A.
Well, that is common sense, isn't it?  There are even local proverbs that say that.  (No interpretation)
Someone maybe can translate that for you.
THE KINYARWANDA INTERPRETER:

"When you make some kind of porridge, you have to drink it yourself.”

The meaning behind that ‑‑ the meaning behind that is that someone has to accept the consequences of one's actions.
JUDGE MUTHOGA:

You make your bed and lie in it.
MR. GAUDREAU:

Thank you.
MS. MARCIL:

It's also a Canadian proverb.
BY MR. GAUDREAU:

Q.
Very well, Professor, let us continue on this same line of thought.  In principle, I'm coming back to the 16th of September 1991, which is when a ceasefire agreement was agreed in order to negotiate the Arusha Accord with a view to reintegrating the refugees.  Do you agree?  Do you know what I'm saying is correct, or is it new information for you?
A.
Witness, I'm sure you are right and that sounds quite precise to me.
Q.
Strategically speaking, what the RPF did after 1991 was to ask, and as a result of the Le Baule conference, the conference in Le Baule in France, that Rwanda developed multipartyism, and to facilitate the Arusha Accords, their negotiation, the parties were asked to agree on a coalition government.  Do you agree with that proposal?
A.
Yes, I'm sorry, I forgot your instructions again; I forgot to make a pause.

Q.
On the 16th of April 1992 the coalition government was instituted and at that moment all parties were represented; is that correct?

A.
Yes, I think so.

Q.
Were you informed that the government was due to last a year?
A.
I had not that specific information as to when.  We must follow the chronology rigorously.  Thank you for that item of information.

Q.
In the transitional government you know that the prime minister was a member of the MDR, Dismas Nsengiyaremye?

A.
Yes, quite; Dismas Nsengiyaremye.
Q.
So in that coalition government ‑‑ the idea of the coalition government to last a year was to facilitate negotiation with the RPF and subsequently establish an enlarged translational government that would make it possible for RPF to enter the Rwandan fold.
A.
I really ‑‑ I just want to make sure; I'm counting on the good faith of your information.  Were the conditions propitious for the RPF to enter at that time, notably on ‑‑ as regards security?  I don't know if I'm allowed to ask the question, but if it helps us to interchange and move forward.
Q.
But, in fact, the ceasefire agreement existed; a ceasefire agreement had been signed with the RPF.

A.
Well, I'm not allowed to ask questions, but, otherwise, I was going to allude to other contexts, such as the present in Côte d'Ivoire where there has been a declaration, but conditions of trust and security do not exist.  But I'm not allowed to put the question to you.  But it is interesting to see what my concern is in the dynamic that you are describing.

Q.
So one of the conditions was to agree on the enlarged transitional government and the sharing out of power.  Was that done by the 30th of October 1992?  Are you aware of that date or of that part of the accords?
A.
No, I have my confidence in you.  I'm trying to seek information elsewhere, but I have confidence in you.  You may continue.
Q.
But, subsequently, it was only on the 9th of June 1993 that the agreement between the RPF and the government on the integration, return and reintegration of the refugees was signed.  Do you know that, or is it a new item of information?
A.
It is a new item of information.  I can subsequently check it up, but that perhaps is not necessary.  I have confidence in you.
Q.
And then the next step was on the 3rd of August 1993, when the final provisions were agreed, and on the 4th of August the overall Arusha Accords ‑‑ 4th of August 1993, that the overall accords were signed.
A.
Yes.

Q.
Now, in the course of the negotiations, you spoke of a stalemate in the negotiations in Arusha.  Was the stalemate on only one side, or on the other side?  Was it one side blocking, or were both sides blocking?
A.
Well, from the information we possess as to what was happening at that time, both parties were afraid of each other, of being tricked by each other, or having less than each other.  On the part of those who were in Rwanda, the partners who were inside Rwanda, they were afraid.  From what is said ‑‑ you can help me perhaps ‑‑ that the RPF would take the largest slice of cake, whereas it didn't really deserve it, that it was one party among others, but it had a tendency to bite off too much.  But that is what I have heard, but I would rather work on the basis of precise information.

The work of the student that was cited, quoted, itemised those sensitive provisions, such as the sharing of posts in the army and the police, but you can help me perhaps without my having to consult that document again.  But he does itemise the sensitive provisions, whereas ‑‑ in regard to the sharing of power.

Q.
I can tell you, I don't know, but the provisions regarding the power sharing in the military were negotiated on the 3rd of August 1993.  It was very complex, including matters of salary and all the rest.  It was negotiated on the 3rd of August.

A.
And when did they sign?

Q.
On the 4th of August 1993.

A.
Thank you.  Ah, here it is.  Perhaps you can give me more precise information.  Here are the provisions.  Okay; what you said is correct.  There's article 74 on the proportion and distribution of command posts upon integration of the military; article 55 on the sharing of ministerial portfolios; article 62 on the distribution of seats in the national assembly between various political forces.  That's it.  And then, another chapter, another sensitive point was the repatriation of the refugees, according to this study.
Q.
Well, that is exactly what I said to you, Professor.  There were seven protocols from 1991 until '93 ‑‑ negotiated between 1991 and the 4th of August 1993; do you agree?
A.
Well, what is said is ‑‑ in certain quarters is that the supporters and members of the previous regime did not believe in it.  They signed without believing in it, and when you sign without believing in it, you fall back into war.

Q.
But who are you speaking of when you say "they signed without believing in it"?

A.
The government is often alluded to ‑‑ the previous holders of power who feared to be the losers, who feared to be duped.  It might be wrong, but that is what is said.
Q.
It is your science that brings you to answer thus.  But do you know Article 1 of the Arusha Accords?
A.
What I'm reporting to you is the rumours that there were as to the question of the stalemate, but if you have an interesting question to put, I am prepared to follow you.
Q.
Well, it matters little what people say.  The Arusha Accords were signed.  And what I'm asking you: there were fears on one side or the other as to respecting implementing an agreement that was signed, but I understand that there were fears as much on the RPF side as on the government side.

A.
Yes, I believe both feared losing in the sharing out.
Q.
Well, I wanted ‑‑ in this matter of fear I wanted to point out that article 1 signed ‑‑ of the agreement signed on the 4th of August 1992.  Article 1: "The war between the government of Rwanda and the Rwandan Patriotic Front is over ‑‑ is ended."  That is article 1 of the Arusha Accords.
A.
Okay.  Thank you.

Q.
How do you explain, then, that after the 4th of August 1993 the RPF pursued the war?
A.
Well, I shall answer, although it is in principle forbidden, by a question: did the agreement ‑‑ was the agreement sufficient to calm internal tensions?

Q.
Well, it's a good way of answering, with another question.
A.
Well, I understand that it's not really permitted, but I say that for you to understand the difficulty of implementing the accords.
THE ENGLISH INTERPRETER:

We did not get the last comment by counsel.  He'd better repeat it.

MADAM PRESIDENT:

May I remind you that you both are getting too fast for the interpreters.
JUDGE MUTHOGA:

Even, for us, you are too fast; we are not able to follow who is saying which.
MR. GAUDREAU:

I take good note.  I have been warned by my colleagues.  I am trying to be careful.
MADAM PRESIDENT:

Can we request you to help us with short responses?
BY MR. GAUDREAU:

Q.
Now, Professor, I am coming back to my question, and I will contextualise it.  Article 1 says: "The war between ‑‑ the war between the government Rwandan and at Rwandan Patriotic Front is over."  The question I put to you before was: how do you explain that, after having signed the accords, the RPF pursued the war, continued the war, and broke the ceasefire agreement?
A.
I think I can say honestly that I do not have all the information necessary to answer, but put your suggestions to me; I'll try to respond.
Q.
Well, what I put to you is a well‑organised political‑military organisation, its information campaign is well organised.  It has got good media.  It began the war in October 1990.  What the Hutu (sic) in Rwanda feared was that it would take power and, indeed, on the 14th of July 1994 it did take power.  Don't you think it was a well‑organised organisation, a well‑organised machine that knew how to act wisely, both militarily and politically?
A.
Well, this would be my response.  I hope this response is allowed.  Is that not a post facto analysis and does not necessarily correspond to a strategy thought out antebellum beforehand?
Q.
I couldn't put myself in the place of Mr. Kagamé in 1990, unless we invite him here as a witness.  Well, your report is ex post facto and my analysis is ex post facto.  What you are saying is that you are not sure if the RPF had planned it thus.
A.
That of which I am not sure and which is not discussed in my report, I might not be the right person to do it, was ‑‑ what was not asked was if there was a well‑planned strategy.  The end justifies the means.  A war, because negotiations were refused or negotiations did not apply to take power, that matter was not asked of me, and I wouldn't have the capacity to answer, and any answer would require solid arguments.
Q.
If I correctly understand you, you were asked to do a psychoanalysis of the so‑called situation in Rwanda, particularly those events, and act within that psychology to analyse each of the elements.  But that was an element you did not take into consideration, did not take account of.

A.
No, the lines along which the analysis went, when I refer to the social psychoanalysis on in‑depth psychology, is because it's what I would otherwise refer to as political psychology, and that is beyond my competence.
Q.
Well, then, with regard to your competence, do you think that the strategy followed by the RPF, it's not quite ridiculous to propose what I proposed to you?
A.
I would be wrong in thinking you brought out a ridiculous idea.  It is a hypothesis, a complex hypothesis, which would require that we define every link in the chain ‑‑ the sequence of events that explains that was planning from the side ‑‑ on the side we are speaking of, the RPF political‑military organisation, and to see whether the initiatives it took were predetermined by the objective, whatever it cost, to take power as it was taken after the events of 1994.  This is an immense matter, but it is well beyond me and it would require a historic and politological (sic) study, even if there were social elements that I tried to explain.

Q.
In your answer to question 7, you said, "The RPF invasion that acted as a catalyst", and you add, "and indeed most fragile as it turns out, because the opposition parties surrendered to the Hutu Power factions in their midst, and returned and went back to the MRND‑CDR fold"; page 11 of the English.  Don't you think that's quite a mouthful?
A.
You might proceed more analytically.
Q.
I would be delighted.  Now, you begin by talking about the RPF offensive.
A.
Is that question 7?
Q.
Yes, question 7, page 13 in the French, page 11 in the English.
A.
And where is that?

Q.
The paragraph beginning, "Here, one should recall the atmosphere ...", the paragraph at the top, immediately after the question, and it's line, one, two, three, four, five, six.  And you speak of the fragility of the opposition parties in that sentence.  You speak of the Arusha Accords of which you were informed in a general way but not specifically.  In your documents have you analysed the manifestos of the various political parties or the act ‑‑ or what happened, what was done, what the people did, actions?
A.
There is a useful document that I didn't bring with me this time because, you know, I spent two weeks here without ‑‑ without being able to testify, but I haven't brought it this time.  Perhaps it doesn't go into all the detail you want, but it does explain that there was a process of fragilisation of the opposition parties for various reasons, but mainly because of the fear brandished with reason, no doubt, in the face of a common enemy, which explains why the Hutu Power, so‑called Power wings, either by ruse or by kubohoza, which was forcing through corruption ‑‑ or through corruption led those factions to adopt a common front towards a common enemy.  That is perhaps very succinct, but this was what was expressed here.
Q.
Well, my client, who is a member of the MDR, an important party in 1994 and in 1993 in Rwanda ‑‑ did you analyse or take into consideration the kubohoza congress where certain members of the MDR were excluded, were excommunicated?  Do you know about that?
A.
No, but I would be happy to go into the details to be able to express my feelings.

Q.
Well, it was at that congress.  I will not recount the whole history, but that was when Faustin Twagiramungu was sacked as president because he was accused of having betrayed the party by proclaiming himself prime minister of the future in large transitional governments.

A.
But he was not accused of being one of the extremists.
Q.
No.

A.
Certainly not, as far as he is concerned.

Q.
There were 215 delegates at that congress and Mr. Twagiramungu was invited to come, as well as Agathe Uwilingiyimana, the prime minister, and at that congress more than 90 per cent of the members excluded Mr. Twagiramungu and four other members of the party, including the prime minister from the MDR party, for having betrayed the party, which led Filip Reyntjens, whom we talked of this morning, to say, "It is a surprising that neither at the time the government was constituted nor when the peace agreement was concluded, including the large transitional government, was the MDR decision by overwhelming majority, never was that decision taken into account.  More than 70 per cent of the members were present, although it was an emergency congress, and the necessary quorum by the statute was 60 per cent, and the decisions were taken with majorities including ‑‑ by majorities over ‑‑ of over 90 per cent."  Now, when a party decides by over 90 per cent to exclude an individual, are you going to tell me that it's the party that is weak?
A.
As you put it ‑‑ only I would like, for my own information, because I am learning right now.  I'm like your student: did they continue right up to 1993?

Q.
Well, I think the MDR maintained, you know, their hold right up to 1993.  Are you surprised that in Rwanda there were political parties that were that strong?
A.
No.  Well, thank you.  Since I'm not a specialist in that area, you know, I had limitations in what I wrote. 

Q.
In any case, from all the literature that you gave us and following your report, there seems to be a single line of thinking.  And so ‑‑ because I begin to wonder if I read well what you read (sic).  Are you aware of this?
A.
Counsel, so far, I think things have been going on fine.  I would like to know if that conclusion ‑‑ I would like to know if that strong conclusion is applicable by you to all the portions of the report because that would not appear to be correct for me.  When you say, a single line of thinking, I ‑‑ you are talking about a one‑track mind.  I don't think ‑‑ I think that would rather be excessive ‑‑ you know, a statement to make. 

Q.
Professor, this is not intended for you.  I have said that you have done your work in good faith, which is well done, in relation to what you read and interpreted.  But in the books that you have read, in the various works that you read, isn't it correct in saying ‑‑ and this is what I would call the phenomenon of single‑line thinking, apparently all the authors lose sight of the offensive by the RPF and, rather, talk about the Hutu Power and what happened ‑‑ the finalisation of the opposition party which ‑‑ and the Hutu Power which was born of the split of party.  Now, if you come back to the issue where 90 per cent of a party exclude a member, don't you think that they are strong?
A.
Well, I would need adequate information to assess that area, but to talk about a single‑track mind or a single line of thinking for that item, I think that would be excessive.  And I would like to take note of what you have said.  And I would like to say that that party ‑‑ in fact, I asked you the question as to whether the party held on up until 1994.  Probably what you mean is that there is a need to make a clear distinction.  In any case, the concept would be ‑‑ if we apply the concept, that would just dismiss the entire document.  So when you say a single line of thinking, it would probably mean I probably was trapped by information that was partial, that was inadequately researched, and that I dealt with books that looked at things in the same manner.
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BY MR. GAUDREAU:

Q.
Okay.  I will withdraw my reference to single-track mind or a single line of thinking, and I will move on to a different topic, which we dealt with under question number 7.  I think that has to deal with Hutu power ‑‑ about the Hutu power wing.  Well, can you tell me at what time the concept of Hutu power came about? 

A.
I think that the Hutu power factions took roots with effect from 1993, from information that I came across. 

Q.
Or that the general use of the term began in 1993.  So that will ‑‑ would be after July 1993 that the term Hutu power started being used? 

A.
I have said that the Hutu power wings came later.  Well, the Hutu power factions were being expressed in 1993, which was the year of radicalization, and which forbore the worst that was ‑‑ could happen.  

Q.
I understand you.  Generally, I draw a distinction between Hutu power and power.  The expression “power” as such, do you know where it originated from? 

A.
No, we would like to be edified by you. 

Q.
Actually, this is an expression that appeared, that emerged, and I think it is Nelson Mandela who started using it during the National African Congress, during the elections of 1994.  I don't know if power was used in the political meeting in South Africa to mean power through the ballot box and not through weapons, okay.  If I were to tell you, Professor, that that expression power could ‑‑ was ‑‑ could also be used in the manner that Nelson Mandela used in 1993.  Now, were you aware of this? 

A.
Well, what I saw in the documents that I read ‑‑ and I'm talking about the Hutu ‑‑ the power-trend reality, and I'm not referring to the semantic meaning of the word ‑‑ the tendency or the factions, Hutu power actually began being used in 1993. 

Q.
When you talk about ‑‑ when you talk about factions, what was the faction in the MDR party? 

A.
Well, I try to compare what is written and what is said.  It is some form of sacred union, which has been formed beyond the boundaries of parties to fight a common enemy.  That is how I looked at things, unless I'm mistaken.  So, we should, at all cost, preserve the interest of the community that form part of the history of fighting and that we shouldn't loose in the face of the enemy.  That is how I look at things and to the extent that I can be inspired by the information that I got. 

Q.
Mr. Witness, can you, in that situation, be in a position to say which are the parties or the people of the elements that formed that faction, that trend? 

A.
I think it is from ‑‑ what I see it is the CDR, the Coalition for the Defence of the Republic, that started that trend and attracted fractions ‑‑ or factions of other parties to join that movement.  Probably, I am mistaken, but that is my understanding. 

Q.
Well, do you mean that there were ‑‑ are you aware that there are many factions of the various parties that were attracted towards that movement? 

A.
Okay.  Thank you.  

Q.
If I were to inform you that those small parties that joined an organisation, but not following what you said -- that is, Hutu power movement of all political parties that were represented in particular the most important parties? 

A.
Well, in the documentations that I had access to, insistence was made to the fact that in parties that were from the beginning, moderate parties that were unifying parties, like in the PL, there were certain people that were excluded as ‑‑ with effect from certain time in ‑‑ so, in order to preserve the sacred unity, either you join them or you moved on, including in the major parties you are alluding to, that's the PRSD, PL, et cetera. 

Q.
Mr. Witness, how did parties like the MDR, which continued to pursue the objectives of their manifesto probably be excluded some persons, but then they followed the same road?  How can you explain that within that party there were people who withdrew?  I mean, your explanation is very academic and it is difficult to understand it, the persons you are talking about.  

A.
Counsel, I think you've given the case of the internal coherence of the MDR, and rightly so.  Now, are there other typical cases in the other known major parties, like PL and PSD? 

Q.
I am sorry, Witness.  I am looking at the party that concerns me.  I don't know about the others.  

A.
Well, I'm sorry, it is not good either that I should be asking you questions. 

Q.
Well, I am listening.  Can you answer my question as to whether the MDR pursued the objectives of its manifesto, and that the only thing that it did was to exclude four or five members, to expel four or five.  How therefore can you say that this party which was an opposition would have knuckled under to the Hutu power movement?  

A.
This is what I said under question number 8, from what was reported to me, that is, in the French.  That would be on page 15, "At least, for the southern part of the country."  And that would be the first sentence of part 15.  I think we alluded to this when we were ‑‑ I was discussing with your colleagues.  Can I read it?  

Q.
Which question, please? 

A.
Yes, that would be question 8.  Not exactly at the end, let's say the portion beginning, "I don't know how I'm going to point this out to the interpreters.  That would be the sentence, which begin as follows:  "When one goes back to the 1990s". 

Q.
Yes, I found it, Witness.  

A.
Can I read?  It says following:  "When one goes back to the 1990s, before the tragedy of April/July 1994, the southerners, those from the southern part of the country, by and large welcomed the multiparty system, but did not know exactly what to do.  So, they joined political parties within the framework of the multiparty politics.  So it become fully fledged members of an internal opposition party, or rather join the RPF Inkotanyi.  The second option could be seen as a betrayal and joining an internal opposition party could draw the wrath of MRND/CDR.  The real power played was not known, and then it was only when the RPF forces invaded Kigali during the attack of 8th February 1993, that things became clearer.  It was at that time that opposition parties became  more violent and a wave of panic engulfed the population."  

Now, this is, as far as the southern part of the country is concerned, and this is confined.  What followed is that the radicalisation of parties in order to have a common ‑‑ to form common front within the framework of a sacred union.  This took place in beginning ‑‑ in mid 1993.  Of course, this is very limited.  And what do you think about this?  

Q.
What I think is not very important, now, when you say that at the beginning, multiparty system, you seem to ascribe some kind of disease to it whereas political parties were all sick.  And that is why I said that you are generalising here where do I say that what you have just read?  That is when you say when we goes ‑‑ when one goes back to the 1990s, the multiparty system which was welcomed at the beginning, but did not know exactly what to do.

A.
Well, because they didn't know what would be the outcome. 

Q.
Indeed, nobody knew what would be the outcome of the war, and that is important.  I take good note of that.  

A.
Well, that is what was reported to me, and I would like to have your opinion on that. 

Q.
We'll move on to a different line of questioning, Professor.  And when we are talking about government which, according to your expression ‑‑ and I'm talking about the government of 9 April 1994, the government which was sworn in on the 9th of April 1994.  When you say that with effect from the 6th of April 1994 up until the 19th of July 1994, the events unfolded within a backdrop of impossibility to govern, what do you know mean by that?  Did you hear me, Professor? 

A.
Yes, I did hear the expression, but can you tell me exactly where I mention the impossibility to govern?  

Q.
I think we talked about this ‑‑ you talk about this on page 21 of the French version of your report, and that would be on the fifth paragraph.  

THE ENGLISH INTERPRETER:

Now, can counsel kindly indicate on what page that would be in the English version?  

THE WITNESS:

That is very correct.  Those are the words that I've used there. 

MADAM PRESIDENT:

Professor, hold on.  

Mr. Gaudreau, what is the English page?  Can you give us the English page?  

MR. GAUDREAU: 

Madam President, I am sorry.  That is page ‑‑ that is on page 17, and that is on the fifth paragraph where it says, "In the meantime, the Habyarimana regime was going through the agonies", et cetera, paragraph 6. 

BY MR. GAUDREAU:

Q.
So, I will put the question back to you again.  Professor, "In the meantime, the Habyarimana regime was going through the agonies of the war which, amongst others ‑‑ which had, among others, led to the massive displacement of the population.  The April 1994 catastrophe came at a period of total breakdown of political governance which went on until July 1994."  

Now, the question is as follows:  What do you understand by total breakdown of political governance?  This wasn't clear to me, and can you clarify that to me?  

A.
Before answering you, let me tell you that this passage is a summary of the thinking of Barrie Collins. 

Q.
Well, I'm asking you what you think of it. 

A.
Well, thank you.  There was a civil war; that is true.  I can only establish that fact.  There was massive displacement of the population.  We have talked about this and I can only take ‑‑ point that out or take note of that.  Barrie Collins mentions the concept of a backdrop of a horizon of the impossibility to govern, of a breakdown in government.  It is true that there is certainly some major of chaos.  It would be fair to recognise that fact.  But, very quickly, and this also, I think this has been attested to, the state machinery is easily brought under control.  And I am trying to summarise the thoughts of Barrie Collins.  So, the governing machinery is really brought under control and this would lead to a number of things.  That is what I ‑‑ this is what I think I should ‑‑ I am able to say as I said before.  I said the state had enough resources and the proof in hindsight is to look ‑‑ is when you look at what it was able to do as quickly as it did with what it did.  But I will need to nuance my opinion in a matter that is this complex and delicate.  Do you imagine that there are many things which, on the ground ‑‑ which, on the field, could have not been controlled by people of good faith.  I think I have said this before.  I'm not saying anything other than what I said before.  Thank you.  

Q.
Thank you, Professor.  To question 8, you state that the situation of civil war and as a consequence of this, even underdetermined the ‑‑ jeopardise the life of Rwandans.  Well, does this mean that this civil war and the massacres 
that ensued therefrom, was some form of an extension?  That is on page 14, question number 8, fourth paragraph.  

THE ENGLISH INTERPRETER:

How about in English, sir?  With which sentence do you begin, Counsel?  Can you help me here?  

MR. GAUDREAU: 

Well, I was looking at the conclusion, the last two lines.  So, should we read it?  Can we read it?  Thank you.  "Given this situation of civil war and as an extension the genocide, this jeopardised the life of the Rwandan people." 

BY MR. GAUDREAU:   

Q.
Now, my question is when you talk about the civil war, you said that this ‑‑ the extension of this civil war or that the consequence of the civil war was the massacres which you called genocide.  

A.
Thank you.  That is one perception that may not be correct.  This is my own.  I believe that the situation of chaos, of intense war may represent the matrix which could produce a genocide.  We can also see that in comparative genocide studies.  What happens, in fact?  There are several theories:  One says this:  When the regime in place, those who hold power see that they can't control the situation, they may be tempted ‑‑ and this is a hypothesis that comes from this comparative studies ‑‑ they may be tempted to use strategies of a final solution.  That's one thing.  That is how I associate ‑‑ and, of course, you need intermediate stages to explain ‑‑ that is how I explain that situation of chaos and war, where there is a possibility for genocide, but not necessity. 

MADAM PRESIDENT:

Mr. Gaudreau, how much more time ‑‑ how much more time would you need to conclude your cross‑examination?  

MR. GAUDREAU: 

Not very much.  I don't know.  I think that I should be able to finish within the time limits that I announced before.  In a few minutes, and then I would have finished perhaps. 

MADAM PRESIDENT:

A few minutes, do you want us to continue?  

MR. GAUDREAU: 

Madam President, if you want a break, I will be able to finish my cross‑examination in a few minutes.  

MADAM PRESIDENT:

Five, ten minutes, then we can continue. 

MR. GAUDREAU: 

Very well, Madam President.  

BY MR. GAUDREAU:

Q.
Professor, let's get back to a notion that you dealt with, with regard to obedience.  You said that basically if the leaders went down into the streets, spoke out ‑‑ and you talked about radio programmes, and do you think really that the government was obliged to use all means necessary to control the situation to deal with this ungovernability? 

A.
Please help me to understand the distinction between obligation to use the resources and obligation to have results because a government must have produced results. 

Q.
With regard to some elements, the government may have some obligations with regard to the population in its laws et cetera.  But when they must intervene when ‑‑ in such serious issues, emotional issues, such as the massacres in Rwanda, must they take all necessary measures to stop them and no one can be obligated to achieve results, would you agree with that proposition, Witness? 

A.
Thank you for that very good question.  It's an excellent question, Counsel.  When the state says that it is impossible to do certain things in some context in certain environments, perhaps they no longer have an obligation to produce results.  But ministers who are ready to, and who are producing result, in exam ‑‑ for example, in Butare, what do you think when there were cases like that, when those who ‑‑ those who were trying were eliminated?  What about that?  But your question is excellent, and I will keep it mind to think about it later.  How would you react?  That same state is opposed to those who want to save people, want to save innocent lives, take precautions so that that doesn't happen, and those who resist are eliminated at roadblocks.  They are taken out, perhaps not ‑‑ or they just simply taken out, not necessarily at the roadblocks, what do you say to that?  What do you think about that scenario that did take place?  

Q.
I think that is more complex than that, if we look at the field.  And at a practical level, what I am asking is the following:  The means -- and measures were taken.  You even yourself talked about the problems the authorities could encounter at the time.  You are saying that that government had an obligation to use measures to deal with the problem, and the government had an obligation to use the ‑‑ all necessary measures to stop the massacres.  You talked about Butare, what happen?  We have to speak in real time.  What did they think in 1994?  What was the information they had?  Today, that's easy to say it at hindsight.  At the time it was much more difficult in sit ‑‑ on the scene.

A.
Thank you, again, for that question, and I answered a similar question in response to Mr. Gumpert.  There are limitations on the analysis, and I am sensitive to your question.  It's a good ‑‑ 

MR. GAUDREAU: 

Madam President, I have finished there.  Thank you very much.  

THE WITNESS:

Thank you very much for this discussion. 

MADAM PRESIDENT:

Thank you, Mr. Gaudreau.  

Mr. Ng'arua, what are your programmes?  Do you have any re‑examination?  

MR. NG'ARUA: 

Yes, I do have. 

MADAM PRESIDENT:

How long?  

MR. NG'ARUA:

Probably 40 minutes, at the most. 

MADAM PRESIDENT:

Okay, then we can take a short break for 15 minutes.
(Court recessed at 1645H)
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MADAM PRESIDENT:

The session is resumed.  

Yes, Mr. Ng'arua, go ahead with your re‑examination. 

MR. NG'ARUA:

Yes, may I request ‑‑

JUDGE MUTHOGA:

I hope you took advantage of the break to organise yourself so you will be short. 

MR. NG'ARUA:

I will be very short, brief and to the point.  

JUDGE MUTHOGA:

To the point.  

MR. NG'ARUA:

And with that, may I ask the registry to produce document P. 54 (E) and (F), and that is the Butare speech?  For ease of reference, you could give the (F) directly from our own ‑‑ give him this.  

JUDGE MUTHOGA:

What is it?  

MR. NG'ARUA:

P. 54 (E), Sindikubwabo's speech in Butare of 19th April '94.  

MADAM PRESIDENT:

Which?

MR. NG'ARUA:

Butare.  The K‑number on the face should be K0133693, that is the English.  

Okay, may I proceed?

MADAM PRESIDENT:

Yes. 
RE-EXAMINATION
BY MR. NG'ARUA:

Q.
Witness, Mr. Gumpert dealt with this speech ‑‑ dealt with this at length and his thesis to you was the government ‑‑ 

MADAM PRESIDENT:

Have you given the copy to the Professor?

MR. NG'ARUA:

Yes, he has one.

BY MR. NG'ARUA:
Q. His thesis was that Dr. Sindikubwabo was a very honourable person who tried to bring peace and, in

       his speech, he tried to calm the people down, and by extension the interim government was also an                                                                                                    honourable government that also tried to bring peace, but the populace was unruly.  

Now, let us look at the speech itself and I'll ask you a few questions there.  Do you see the place where it says:  “Speaker: Dr Théodore Sindikubwabo, President" and it starts with:  "And Gikongoro, I had come to see and to hear what I was told was happening here."  Are you there, Professor?  Are you there?  

A.
Yes, yes, Mr. Prosecutor, I see the extract ‑‑ the excerpt.  

Q.
Now, I refer you to about five lines down, in the – that paragraph where it says:  "The answer I gave in Gikongoro."  Do you see that part?  Are you there, Professor?  The first paragraph of 

Théodore Sindikubwabo's speech, where it starts with “The Gikongoro” – “And Gikongoro” and somewhere, almost the three lines to the bottom, where it says, "The answer I gave in Gikongoro would also be given here, and those who spoke before me, ministers and the prime minister, have also given the same answers.  The question regarding the identity of the people we are now calling refugees, who are they now?"  Do you see that? 

A.
Yes.  

Q.
Now, in the context of the 1994 crisis, what would a speech such as this and, in particular, where the president asks:  "We are now" ‑‑ "The identity of the people we are now calling refugees, who are they now?"  What would be the effect of further saying that those refugees are armed, and they have caused some people panic?

If you look in the next paragraph, in answering his own question, the president goes on to say, "I was, however, able to see the population."  This is in reference to Nyakizu commune, who reported this issue of refugees, they say to be in Nyumba parish.  I noticed the population had panicked because the refugees are said to be heavily armed with guns and grenades." 

Now, Professor the question to you is this:  When this question is again repeated later on in the speech in the next paragraph, he again asks, "Who are they?  Are they Hutus who have fled or Tutsis who have fled?  Who fled?  What did they flee from?  This is the question." 

Now, when a leader who is addressing people in Rwanda in the context of the events of April 1994, what kind of emotions would such a question have when it is repeated several times in such a speech? 

A.
Thank you very much, Mr. Prosecutor, I have to ‑‑ at the end of this complex and harassing day of debate – but, I think I said in answer to Mr. Gumpert, that this excerpt raises doubts.  There is a dose of ambiguity, perhaps, are not the words I used myself.  But the president had assured these refugees, and we did discuss that.  

I think we can return to the exchange at that time; this passage raises problems for me.  But can I say now that we should fully study the transcripts of the time ‑‑ at the time of the exchange with 
Mr. Gumpert.  I said there was a danger of ambiguity, a danger of what is not being said, and which is potentially explosive in a situation ‑‑ in a conflict situation ‑‑ conflictual situation.  

Q.
Professor, let us analyse the context a bit more closely.  Now, in the context of April, say around 19th of April, this was done on the 19th of April, would Tutsis as an ethnic ‑‑

MR. GUMPERT:

Is this going to be a leading question?  With respect, my learned friend is not entitled to ask questions like, “Would Tutsis do this, that” or whatever.  He is confined by the same rules as he was in examination‑in‑chief.  

MR. NG'ARUA:

Well, I'll try and save time -- to rephrase.  

MADAM PRESIDENT:

You should not ask leading questions, Mr. Ng'arua.  

MR. NG'ARUA:

No, I will not do that.  

BY MR. NG'ARUA:
Q.
Professor, in the context of 1994, around the 19th of April 1994, when the government called for a public meeting, would all the members of the ethnic groups, given the context of 1994, attend such a meeting? 

MADAM PRESIDENT:

What did you say, ethnic groups?  

MR. NG'ARUA:

Ethnic groups. 

MADAM PRESIDENT:

Members of the ethnic groups or ‑‑ 

MR. NG'ARUA:

All members of the ethnic groups represented in Rwanda.

JUDGE MUTHOGA:

Are you saying all members of the ethnic group or are you saying all the ethnic groups would be represented as such?

MR. NG'ARUA:

I think it is the latter, My Lord, that all the ethnic groups would be represented ‑‑ in the audience. 

MADAM PRESIDENT:

Professor, go on.  

THE WITNESS:

It would be very hard to ‑‑ for me to tell you what happened in a different context.  It would be better to stick to this context here.  It is a period when there still was resistance from what we know.  And one can suppose that the group who felt the most threatened might well be there, because until then, they felt protected.  Although, there was a beginning of what they called "the work", which was a code word; we've discussed that.  So those who were resisting the idea of seeking out the enemy, those who resist seeking out the enemy ‑‑ so one could deduce, but we'd have to check whether Tutsi were present or not at the meeting.  I don't have any evidence to adduce, but as regards Butare, I think we could say that there were Tutsis, except in the dissertation that I referred to.  The first and foremost thing he did was to ask Jean-Baptiste Habyalimana, the former préfet, to leave the meeting hall.  That is ‑‑ we've heard that from several sources; we can go back to that.  But I, who was not present, was outside the country, could not honestly tell you what the full context was.  

BY MR. NG'ARUA:
Q.
Yes, Professor, can you be able to assist the Court to understand why, in the last part of the speech that I read, the president would be interested in finding out the identity -- the ethnic identity of refugees? "Who are they?  Are they Hutus who have fled or Tutsis who have fled?  Who fled?  What did they flee from?  This is the question."  

A.
I think that if we refer back to preceding discussions, because I'd like to stick to what I said before, but I think I was highly concentrated then.  I think I did say this is difficult ‑‑ a difficult passage.  It's rhetoric.  He was a doctor; he now is president.  He studied in Butare.  For me, this is a rhetorical question.

In fact, he knows and when he says "refugees" what more does he want to know?  I think I said that.

I hope I'm not too ‑‑ too far ‑‑ removing myself too far from what I said.  I don't know if that is a satisfactory answer.  If I have correctly answered the Prosecutor, but I think that is what I said before.  But, this passage represents difficulties for me.  If we could have other testimony ‑‑ parallel testimony by people who can certify that they were there, we might learn more.  

It's possible that the recorded speech doesn't include everything; that there was silence or that there were words spoken in an aside; that there was applause.  So, within the limits of my competence, as often as has been ‑‑ as I have often been reminded of ‑‑ my limits, I think I will stick to that, as far as the answer goes.  

And, along those lines, Prosecutor, I should like to say that I maintain this attitude ‑‑ the same attitude as regards the analysis of Kimenyi’s poem.  We should be very careful and avoid interpretation, but I can tell you that there is a problem here with this passage.

Q.
Professor, from your understanding of society, can you be able to reconstruct to the Court, so that they can understand the impact of this, by saying ‑‑ by enlightening the Court, after hearing a speech, what is the usual behaviour of the members of the public as they go home, where they congregate?  Do they ‑‑ do they do anything with respect to what they have heard?  Do they ‑‑ what is the social behaviour on this, without leading you into ‑‑ and causing a lot of objections?  

A.
I think that in ‑‑ I think that in the circumstances, referring to the book by the ladies from the Save, they were actors, members of the social elite who served as interpreters in the field.  And in Butare the ‑‑ the elite interpreted this as incredible work, which involved tracking down, killing, looting.  That is what clearly appears from this document.  

What happened at Save shows it clearly.  And then the interpretation was undertaken by the social elite who transmits the interpreted message and asks for action to be taken as a result ‑‑ not only in Butare, the province of Butare ‑‑ such as in Save, but everywhere.  

Q.
In the context of the events of April 1994, which refugees would be said to be heavily armed with guns and grenades, and what impact would that have on the community in Butare?  Especially being said by the president?  The text is found on the second paragraph of the document that you were given, where he refers to Byumba parish.  

A.
I must admit that this is problematic for me, especially all those who studied the works at number 24 of the bibliography, the dissertation by Kanyamugire.  And elsewhere this was also pointed out at other sites.  There was a phase of anticipation.  By saying "he is armed and will kill us, so let us get armed first and kill him."  This is, perhaps, an item of information that can be checked, but the strategy was one of for ‑‑ of forethought, anticipation -- "He is armed, he will kill us, let's hurry up and kill him first."  You can take that as a working hypothesis.  Other than that, I would run the risk of exceeding what I'm supposed to say -- going beyond and that was spread through rumours.  

JUDGE SHORT:

The statement you said "He's armed", who do you – who are you referring to when you say that "he's armed"?  Who are you referring to?  Who do you understand the president to be referring to? 

THE WITNESS:

He is taking this under the concept of the former refugees, which is a very hazy concept  ‑‑ a very hazy concept.  Even in the discussion with Mr. Gumpert, we looked at various hypothesis, that there could be internally displaced people of Rwandan nationality, and all the refugees from Burundi.  This was all said in the discussion with Mr. Gumpert, I think, if I'm correct in recalling.  But, I repeat, that I share your concern on this allusion to refugees, whom the president wouldn't know who they were.  And, who says "They're armed".  Does he have any proof?  No, he says, "It is said that they are armed."  So, rumours are free to run in an anticipatory strategy.  I don't know if you fully understand the term I'm using.  

BY MR. NG'ARUA:
Q.
Maybe you can, in a very precise and brief manner, explain what you mean by that anticipatory mode? 

A.
It is to assign to the other, the enemy, your own intentions to liquidate him in order to advance things more rapidly.  He's saying, "He wants to kill me, he wants to exterminate me, let me exterminate him first."  And this is spread through rumours -- in the case of extreme conflicts.  It's what is meant by anticipatory mode, anticipatory strategy.  You ascribe to the other your own intentions, your ‑‑ in order to get him first.  I don't know whether that is clear.  You intend to harm him, but you say he intends to harm you, and thereby you legitimise your desire to harm him, because then you convert it into a sort of self‑defence strategy.  Am I now clear?  

JUDGE SHORT:

Yes, but who was the enemy he was referring to? 

THE WITNESS:

In the case of this text here, the enemy is ‑‑ it is that which is threatening ‑‑ he who is threatening internal security.  And who perhaps went to ‑‑ for training with the enemy outside.  It says it in the speech, if I remember correctly and, yet, is part of the political administrative power structure.  So, he's betraying twice, once as a citizen, and once as one of those responsible for the security; that is what it says in this speech.  

Now, who would benefit?  Which ‑‑ from which faction did those ‑‑ from which faction were those who went to train with the RPF outside of the country?  But in my report it's clearly said that they were young Tutsi who left to ‑‑ for training on the other side of the battle lines with the RPF.  That is what has been said.  I can't go further than that.  I must stick to that.  So that there's a part here that is unspoken, it's that which is unspoken here.  

It's very unfortunate to have to speak of someone in his absence; he's dead and he can't defend himself.  But I said a reference to Prunier, The Rwandan Crisis, History of a genocide.  The work by Prunier, that the Defence has and perhaps you have also.  It is easily accessible.  He speaks of the events in Kibuye where there were massacres.  He makes a comment saying ‑‑ the ‑‑ before footnote 50, on page 241.  I found this and it raised a problem for me.  By chance, I see the name “Sindikubwabo”.  Let me read the body of the text and then Prunier's footnote. 

He says the following:  “…never claim any ‘credit’ for what you are actually doing but hint at the great benefits” – “hint at the great benefits derived from the nameless” – “derived from the nameless thing which has been done” – “which has been done sharing complicity in the unspoken secret with your audience.”  

Now, on the footnote, number 57, and there's a footnote by the very same Prunier, page 247, Sindikubwabo in a speech in Kibuye in May in 1994, congratulated the audience ‑‑ the audience on the return to a quiet situation.  “Know that ‑‑ know that all ‑‑ that all the troublemakers have been dealt with." 

Now, I was taken aback by that sentence.  Well, I'm just doing it that way, it's for everyone to assess it, you know, the way they would.  And these are Prunier's comments which, of course, refer to such contexts.  That said ‑‑ but beyond that, I don't know what I can say.  

BY MR. NG'ARUA:

Q.
Now, when these words are spoken as you well know it was at the ceremony to inaugurate or to introduce the new préfet of Butare, Sylvain Nsabimana.  Now, he goes on to say, that at the end of that page, in the English, K0133695 at the bottom, "Do not take my words as a joke or think that I'm speaking in a vacuum."  And he goes on to say that, “These are not ordinary words since we are in a period of war.”  

Now, Professor, what is the psychology of a group of people in a war situation when their leader speaks to them and says, "These are not ordinary words; we are in a period of war."  Does that have a special meaning.  

A.
When I was being ‑‑ I'm tired, I can't remember the name ‑‑ 

MS. MARCIL:

“Mr. Gumpert”. 

THE WITNESS:

When I was being cross‑examined by Mr. Gumpert and, thank you, I stated that the president emphasised or insisted a lot on the emergency with which each one should take up their responsibilities, vis‑à ‑vis the enemy to be flushed out.  So, if the same interpretation is to be done it is from there that we can go.  I must say that he kept coming back and not in a coded language.  He said people should do what they had to do.  And, Mr. Prosecutor, he later said that, “Those who are not doing this, you should dispose of them as early as possible.”  And ‑‑ well, I think we discussed on how they had to be set aside, if I do recall well.  But I think that it also reflects the climate.  

Now, as to what happened exactly, I wasn't there.  We need to look at the circumstantial narratives in order to compare or cross‑reference information and see how reliable the ‑‑ what is stated is.  

Q.
In the situation of war, what is the first impost of a group of people who have a common solidarity?  

MR. GUMPERT:

Your Honours, with respect, that is such a huge question.  I don't think that anybody, however learned or focussed on war psychology they are, could possibly answer it.  The answer must be various; it can't possibly be a simple answer, with the greatest respect.  It's not a fair question to put to the Professor.  It's not a fair question to ask at all. 

MR. NG'ARUA:

My Lord, if I understand my friend ‑‑ 

MADAM PRESIDENT:

What was your question?

MR. NG'ARUA:

It's a follow‑up on the previous question which Mr. Gumpert did not object to and since he is not objecting to the fact that this question is going to cause any unfairness in the trial, such as suggesting the answer, I think the Professor, who is an expert in these matters, may be able to understand it and probably give a very concise answer.  So I think he should be allowed to attempt it. 

MADAM PRESIDENT:

Can you repeat your question? 

MR. NG'ARUA:

Yes.  My question was:  In a situation of war what is the effect of such words on a group of people who have a common solidarity?  

THE WITNESS:

(No interpretation)
MADAM PRESIDENT:

Hold on, please. 

THE WITNESS:

I believe the answer would be guided by common sense that strengthens the mechanisms of self‑defence and also strengthens the cohesion of the group with respect to the opposing group of ‑‑ or the other group.  So, it's a feeling of a strengthening of the group, vis-à ‑vis the other group, as a sociologist would say.  Well, we can theorise or give a hypothesis, but I think ‑‑ they will all lead to the same conclusion.

BY MR. NG'ARUA:  

Q.
Thank you.  Mr. Sindikubwabo goes on to say in the English, it would be K0133696, about the fifth paragraph down, where he says, the famous words, "Dear Butare fellows, I have to beg your pardon since I do not normally talk with such vigor in my voice, but these days I have no choice."  Do you see that place, Mr. ‑‑ Professor Mbonyinkebe? 

A.
Not right now, but I think I do remember that sentence because we spent so much time on that portion.  If you can help me to locate the French text, I'll be happy ‑‑ can you tell me the page number in the French version?  
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BY MR. NG'ARUA:

Q.
Unfortunately, you have my French version with you there.  But it says, "Dear Butare” ‑‑  

A.
Wait, wait. I see.  Yes, I have located it.  

Q.
To his audience, "I do not want you ‑‑ I do not want you to take our messages speeches and lessons as if they are mere words spoken in the air.  These are important messages".  And then he goes on to say, "You know the traitors who have trained to use guns in order to exterminate us,  I do not know them.  The person who knows them should tell us so that we can get rid of them."

JUDGE MUTHOGA:

Mr. Ng'arua, you omitted a passage. 

MR. NG'ARUA:

As the Court pleases. 

JUDGE MUTHOGA:

Just before, "You know the traitors," the second part of the previous paragraph -- 

MR. NG'ARUA:

"Those who feel they are not concerned." 

JUDGE MUTHOGA:

"What this means". 

BY MR. NG'ARUA:
Q.
Yes.  "What this means is that those who are irresponsible should be identified and brought out in the open.  They should step aside, stay away from us where we work."

Now, Professor, in the context of the crises of April 1994 and before going ‑‑ part of the speech, what would ‑‑ and let's not forget that the context is that a new préfet has been ‑‑ is being inaugurated.  And, of course, there was a previous préfet who has been sacked.  So what would these words mean to the ordinary Rwandan observing things or who has heard such a message from the radio or a friend who has heard it from a friend?  

A.
Mr. Prosecutor, I have already given an attempt at an answer to that by showing what happened on the field, or on the ground, that there were middle men, intermediaries, who interpreted.  And immediately after he went through Butare, the notorious work, as work, was operationalised.  I cannot say more than I have said already.  People started killing and looting.  

But, if the president were still alive, I imagine if he were here, he would say he has never asked people to go and kill, you know, at random without targeting the real enemy, and the enemy being the person who had taken up arms.  If he was here, that is how he would have defended himself.  But in the process, we know he went through Butare and people went to work.  This is what I said last time.  Definitely, something happened passing through the mind, right through to the hands that did the work, the armed hands, as it were. 

Q.
Now, to the ordinary person in Butare, what would be the prestige and position of a préfet? 

A.
Right now, from the testimonies gathered here and there, those are people of authority who were directly obeyed.  They were high officials.  They were less than ministers but they represented, you know, great authority whom people obeyed, generally speaking.  And in this case, what is surprising in that wherever he went, now people said people went to work.  I mean, this is an issue.  This is ‑‑ these are questions that should arise. 

Q.
Tell the Court whether you would have any specific interpretation of these words.  What this means is that, "Those who are irresponsible should be identified and brought out in the open; they should step aside,” at a function where people are witnessing the reinstatement or inauguration of a new préfet, and an old préfet Jean‑Baptiste Habyalimana has been dropped or sacked.  What would these words mean to the casual observer who hears these words of the president? 

A.
Well, there is a possible connection between the departure or the sacking of Jean Baptiste who was a préfet, and who was politely thanked, by the way, and the description of the new duties for whom they needed other workers.  In the context he needed a different type of a person who was more committed to do the work, and Jean Baptiste wasn’t that kind of person.  He was good and they thanked him for having been good for the work that he had done, he was therefore thanked, but for the context at the time, he was no longer good.  So what would have been the reaction?  I think you would be asking me too much to give you a certain appointed answer.  We have to look for parallel testimonies and there should be many of them, and they should be reliable to know exactly what was said, what was the link between that speech and the actions that took place on the field, because those actions were there.  Facts are headed, people raped, people killed and people looted.  

Q.
In the same speech, he says that people are asking for gendarmes.  However, he doesn't have any gendarmes to give; people must do the work themselves.  What does that have in the context of all of this hyperbolical speech, talking of refugees who are armed, who are these people?  And now, people to step aside.  What does this ‑‑ what image if any forms in the mind of a person in that society? 

A.
In any case, this invitation for people to defend themselves, that is to self‑defence; they can create chaos.  Like they say, you manage, you do what you can.  When you tell the population to do what they can, you don't know how they are going to interpret those words, how are they going to do what they could?  When you say, manage, you should be keeper of your brother, of your neighbour.  I don't know where exactly those words are.

So, unspoken words are likely to be interpreted in the most perverse way in any text.  For instance, it was like, hello, around the world, you know.  So when you leave words to be murky in the minds of people that can create confusion in people's minds.  But, once again, I imagine that there have been specialists or experts, or specialists who will analyse what all of the skills of this speech mean because they will be able to give the entire perception thereof.   

Q.
And also in the same speech he says, in the English one ‑‑ in the English text it is K0133696, about the 6th paragraph, the paragraph next to, "Dear Butare fellows".  He says with reference to ‑‑ "In support of the prime minister, that we have to fight and win this war."  That is about the third line in that second paragraph after "Dear Butare fellows," "We have to win this war.  We have to win it," since, as he pointed out, referring to the prime minister, "it is a final one."

Now, all of these words starting with, "Who are these people?  Who are these refugees?  These refugees are causing panic.  They are armed.  You don't need gendarme.  Irresponsible people must step aside" and now, "This is the final war." It is ‑‑

MR. GUMPERT:

My learned friend is mischaracterising on at least two count of what the president is saying.  He wasn't saying people were armed, he said he had been told that the people were armed.  It would be very much better if my learned friend could restrict himself to the proper form of questioning at this stage.  

MR. NG'ARUA:

Yes. 

MR. GUMPERT:

And not to lead the witness towards his particularly desired goal. 

MR. NG'ARUA:

I’m sorry.  
  BY MR. NG’ARUA: 

  Q.
People are armed; he has been told that people are armed.  He is telling them that he has been told 
that people are armed.  And this is the final one, this is the final war.  What kind of imagery is he 
creating in the mind’s of the people?  

A.
Mr. Prosecution, in any case, the word is, the final.  Thus he is insisting on people to get rid of the enemy, the enemy that he has designated.  So he is sensitising people to the urgency of the situation.  Let's end with this business, let's no longer have to talk about it.  That is what I can say. 

Q.
Is that the peaceful or a warlike message, Mr. Witness? 

MR. GUMPERT:

That is not a question that even an anthropologist of repute can answer.  I’m sure it is one that probably the Court can answer.

MR. NG'ARUA:

But Mr. Gumpert is not the curator or regulator of anthropology.  How does he know?  He is not the expert, the expert is here.  And, indeed, if the expert is not able to say, he will be able to say so.  There are so many questions that he has said he cannot answer, and if he feels that he cannot answer this one, I will leave it at that.  But, I think, Mr. Gumpert has overstepped his position by saying that this is not a question that the professor cannot answer, so his objection should be disallowed. 

MR. GUMPERT:

Your Honour, all I will say is nobody is an expert on whether words are of peaceful or warlike, be they an anthropologist or a clairvoyant.   It is a matter in the end for the Court to determine. 

MADAM PRESIDENT:

Mr. Ng’arua, move onto another question. 

MR. NG'ARUA:

As the Court pleases.  

BY MR. NG'ARUA:

Q.
Witness, from your ‑‑ from your study of the sociology of Rwanda during, say, from 1993 to 1994, are you able to tell the Court whether ‑‑ or in what stances, Mr. Sindikubwabo was compared to the stature of Mr. Juvénal Habyarimana, the deceased president? 

A.
Now, what exactly is your question?  I didn't quite understand it. 

Q.
Yes.  At the time what Sindikubwabo is ‑‑ I will rephrase it again.  At the time when Sindikubwabo is addressing his people as the president, what is the view of this man, vis‑à‑vis, the people's view of Habyarimana, the dead president? 

MADAM PRESIDENT:

This is not ‑‑ 

MR. NG'ARUA:

Yes, I think it is a difficult concept, and I don't want Mr. Gumpert or Ms. Marcil to rise up and say that I am leading the witness. 

MR. GUMPERT:

Nothing leading here. 

MR. NG'ARUA:

The people I am referring to, the audience listening to Sindikubwabo.  

JUDGE MUTHOGA:

Are you asking the witness to compare the people’s attitude towards Dr. Sindikubwabo’s stature as president and Major Habyarimana’s stature as president?  

MR. NG'ARUA:

Yes. 

JUDGE MUTHOGA:

Is that the question that you are putting? 

MR. NG`ARUA:

Yes, that is the question that I am putting to him. 

MR. MUTHOGA:

And is that based on any of the text that you are talking about or is it from his knowledge, from his reading?  
MR. NG`ARUA:

It is not really from his reading.  We can refer to a specific question in his report.  And that question, number 19, "From a sociological standpoint, did the president, prime minister or minister of the interim government have the power to bring an end to the massacres, notably by issuing verbal orders?"  

Now, I'm trying to establish from this witness the stature of the president in the minds of the people, who knew the president.  He has only been a president for something like ten days, but they were used to another president who had been there since 1973.  So how ‑‑ whether he knows whether the stature of Sindikubwabo was considered as a non‑entity or equal or less than that of Habyarimana in terms of his authority. 

MADAM PRESIDENT:

In terms of his authority and influence?  

MR. NG'ARUA:


And influence, of course, in terms of influence over his people. 

THE WITNESS:


I don't know if I am in a position to even answer that question; I can hypothesise.  You cannot compare Habyarimana’s legitimacy, who reigned since ‑‑ from 1973, rather, until, let's say, before the multi‑party system when he still had a lot of authority, around 1989, we will say.  If you consider everything that was in place, all of the power, the feelings they had about him, the emotions, the codes of his personality that I mentioned, that was coherent, compared to Sindikubwabo who lead during the transition in a very difficult time.  Perhaps you may need to be more specific with your question so that I can be able to answer it, perhaps in light of this text. 
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BY MR. NG'ARUA:

Q.
In your report, you have talked about the importance of the father figure that was espoused by the personality count of the presidency.  Did that stop with Habyarimana?  Is it possible to imagine that it suddenly stopped with Habyarimana?  

A.
Mr. Prosecutor, I read something that is more interesting.  Sindikubwabo's identity which was described there ‑‑ he says, "I am a son of this country.  I am from here.  I am a doctor.  He worked against the Hutu during the 1959 revolution, and now I am here for this initiative."  This absolutely gives him authority -- absolutely.  That is how the situation should be analysed and read.  

Q.
Thank you, Professor.  Professor, in response to question No. 2, my learned friend, Mr. Gumpert, tried to summarise what had been written there and I objected in some rather heavy term, which I subsequently withdrew.  

Now, Let us turn to your answer, to question No. 2, which had been summarised somehow and repackaged by my learned friend, Mr. Gumpert.  Now I want to refer you to page 5 ‑‑ I don't know in the French text where it will be, but the English page 5, the last paragraph of that answer ‑‑ the last paragraph to answer No. 2, where you say:  "In addition, the effect of more criminal activity would also be shielded by the culture of impunity installed in the country for years and instilled in the people's minds since the infamous 1959 social revolution."  

And I wish to ask you this:  Can you explain to the Court, in very concise manner, and very shortly and briefly what you meant by the culture of impunity instilled in the minds of the people.  How was it relevant in the 1959?  

MS. ST‑LAURENT:

One moment.  Madam President, that issue was covered in examination‑in‑chief conducted by my learned colleague.  The purpose of the redirect is when new facts come up or to supplement other facts.  This issue has already been dealt with by my learned friend in examination‑in‑chief.  Does he intend to start his examination‑in‑chief again by way of his redirect?  The witness has already answered these questions.  

MR. NG'ARUA:

Madam President, if I may respond.  I think under the Rules of the Tribunal and the major systems of adversarial form of trial, re‑examination arises out of examination ‑‑ of cross‑examination and this is a matter that was cross‑examined upon and summarised by my friend, Mr. Gumpert.  Therefore, it gives me a right to go back to it, not to elicit a better answer than I had before, but to clarify certain issues that are pertinent, that were not summarised in the short summary of Mr. Gumpert.  I therefore request that this objection be not allowed.  
MS. ST‑LAURENT:

No, according to the rules ‑‑ according to the procedure, especially the rules of common law, and I am sure the Judges are aware of those.  This was a question you put directly in the same terms in the examination‑in‑chief; it was exactly the same question and the witness adequately answered it.  You are not putting any new questions to the witness.  It is the exact same question.  If you have a specific point that came up during the cross‑examination, my learned colleague should put that specific question to the witness, but right now, he is asking the exact same question that he put to the witness during his examination‑in‑chief, and that, respectfully, is not allowed.  

MADAM PRESIDENT:

Professor ‑‑ sorry.  

Mr. Ng'arua, how was this issue dealt with by Mr. Gumpert in cross‑examination that requires re‑examination by you or clarification by you?  

MR. NG'ARUA:

If you look at your notes, Madam President, of Tuesday, 3rd of May, and particularly at page ‑‑ especially at page 9, Mr. Gumpert summarised question No. 2.  

MADAM PRESIDENT:

Page 9?  

MR. NG'ARUA:

Page 9, My Lords, around line 7.  

MADAM PRESIDENT:

Is that the 3rd of May?

MR. NG'ARUA:

Third May, yes, line number 7 and the time was ‑‑ the time is very important.

MADAM PRESIDENT:

Can you please identify the name of the stenographer?

MR. NG'ARUA:

Yes ‑‑ 

THE ENGLISH INTERPRETER:

Counsel, would you kindly speak into your microphone?

MR. NG'ARUA:

Jean Baigent.  It should be the hour around 16:45 hours. 

MADAM PRESIDENT:

Which line did you say?  

MR. NG'ARUA:

Line 7, the question where Mr. Gumpert summarises.

MADAM PRESIDENT:

Yes.

MR. NG'ARUA:

Mr. Gumpert says ‑‑ and then fourthly ‑‑ the fourth paragraph in the English, "You talk about ‑‑ what might be called, I suppose, the sharing of guilt."  Now, the answer to this question ‑‑ and then he asks him:  "Is that a fair summary?"  And eventually at line 7 he says, "I believe your summary is correct."  I am revisiting this issue because the summary did not encompass this issue of impunity.  And the professor simply said, "Yes, yes, I believe your summary is correct, except for the fact that the perception of the people ‑‑ people are confirmed and cross‑checked in literature, but the summary is indeed well done, and very well done."  So I want to revisit that thing because something has been left ambiguously out or has been left hanging that needs to be clarified. 

JUDGE SHORT:

Where, in the passage, you read is there any question or answer about the culture of impunity?

MR. NG'ARUA:

What Mr. Gumpert did, and I disagreed with it -- but he did it.  He took question number 2 and summarised it and left out the issue of impunity, and I feel that unless we can re‑address this matter, short of asking the witness to read the entire content, then the record will reflect something which is very shortchanged of the full and complete intention of the professor.  

MS. ST‑LAURENT:

My colleague perhaps wants to respond.  My colleague is going to respond.  

MR. GUMPERT:

I didn't object to this question, and on the whole, I wish it should be asked and answered, but we are where we are.  With great respect to my learned friend, Mr. Ng'arua, whatever question he asks now, I still can't quite figure out what question he is actually going to ask the witness, but let's leave that aside for a moment.  

Your Honours can see from the record, which he has very correctly referred you to -- the summary, I don't even know if I did -- I presume I did, I don't have the transcript in front of me -- the summary I made of the professor's answer and to which I secured his agreement.  If Your Honours judge that to be an unfair summary, then there is something more in the report itself, then no doubt you will not take the professor's agreement that it is full face value.  You will say, no, Gumpert bamboozled him into agreeing with something which wasn't true.  On the other hand, if you think that my summary ‑‑ and I fear that it is in the nature of summary, and they can't include every last dot and comma with the fair summary, and there was no trickery and the professor was within his right to agree with it, then I submit that you will not take it against the Defence.  But there isn't really, a question which my learned friend is going to have to ask the professor, especially after this amazingly lengthy preamble, which is not going to help the Court in any way, and I would respectfully submit that after all this time, with Your Honour's attention drawn firmly to the point which Mr. Ng'arua says, "I didn't make" -- that's really as far as the matter can be taken.  

MS. ST‑LAURENT:

Madam President, I have an important question.  

MADAM PRESIDENT:

(Inaudible) 

MR. NG'ARUA:

Yes, My Lords.  I did not quite catch what Your Honours asked me.  

MADAM PRESIDENT:

What was your question?

JUDGE MUTHOGA:

What is the question you want to put in connection with this passage?  

MR. NG'ARUA:

The question is, what does he mean by the culture of impunity?  Because it has been summarised by Mr. Gumpert to mean the sharing of guilt, that's what Mr. Gumpert has said; that's the closest he gets to that sharing of guilt; that if everybody took part in killing, then nobody could be blamed.  Nobody else, but they were all equally guilty.  That was the fourth reason advanced by your respondents for the speed of the genocide.  So, there is a completely new character given to this culture of impunity, and that is why I am visiting it for him to clarify to the Court, because what mister ‑‑ what he has agreed from Mr. Gumpert is not what is in his text, but that Mr. Gumpert has bamboozled him to accept.  

MADAM PRESIDENT:

But the professor has agreed to his summary.

MR. NG'ARUA:

I want to ‑‑ 

MADAM PRESIDENT:

(Overlapping microphones)...summarised by Mr. Gumpert.

MR. NG'ARUA:

Yes, but, My Lords, that is the purpose of re‑examination because when people are tired, sometimes they miss things, they mistake things, and it is only fair for him to come back and clarify this worrying matter.  

JUDGE MUTHOGA:

The issue Mr. Ng'arua is this:  You had, in your examination‑in‑chief, asked him: "What do you mean by the culture of impunity", and he had given an answer.  So, asking him the same question again, even if Mr. Gumpert had wrongly summarised ‑‑ asking the same question again, in my judgment, cannot be correct.

MR. NG'ARUA:

Then I shall move on.

JUDGE MUTHOGA:

Because if Mr. Gumpert had brought some twist to it, then you can unlock the twist, but he says to him, "I have summarised your answer; is that correct?"  He says, "Yes."  

MR. NG'ARUA:

There is definitely a spin, but I am fully conversant now that the Court understands the position, and 
I am happy.  We will move on to another matter.  

JUDGE MUTHOGA:

And you are happy now it is long gone.  

MR. NG'ARUA:

I think it is just a matter ‑‑ the way the matters are developing, My Lords, let me just confer quickly and see if there is not one last matter that I am omitting.  

BY MR. NG'ARUA:

Q.
Professor ‑‑

MR. NG'ARUA:

Court management, please can you avail Professor Mbonyinkebe a document 1D. 68, called "Designing Qualitative Research," produced by Madam Marcil?
MADAM PRESIDENT:

Which document?

MR. NG'ARUA:

It’s called "Designing Qualitative Research."
MADAM PRESIDENT:

And what number?  

MR. NG'ARUA:

1D. 68, Madam President.  At page -- 1D. 68.

MADAM PRESIDENT:

What exhibit?

MR. NG'ARUA:

Exhibit 1D. 68.  And I want very briefly to refer the professor to page 149, My Lords, starting from the bottom of 148.

BY MR. NG'ARUA:

Q.
The last but one paragraph, do you see that, Professor, where it says "[Marshal 1985] recommended additional criteria for assessing value and trustworthiness," and then he goes on to give 10 points.


Now, Professor, I now refer you to page 149, the paragraph that starts with "finally", do you see that just before the subheading "Defending the qualitativeness of study, and I want to lead you to the third bottom line where it says, "The qualitative researcher should always take caution that such models, outlines and categories are merely tools -- tentative guides from which to begin observation and analysis.  However, they are reassuring to those who have low tolerance for ambiguity."  

Professor, that portion of the text was not read to you, and what do you say to that part of the text with respect to the 10 recommendations of Marshal, with respect to designing qualitative research?  

A.
I answered and said that these were very good guidelines.  The very last phrase does, indeed, show that qualitative research is flexible, and it allows us to introduce questions that are based on exploration.  Qualitative research is more exploratory and can go deep into our techniques and enlarge the samples, if you want, to extensive research that is quantitative.  I did say that, and I did realise the importance of this; I even thanked the interlocutor for having this discussion with me.  I believe that is what I said.  
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BY MR. NG'ARUA:

Q.
Now, if one challenges your report on the grounds that it does not strictly adhere to the ten principles annunciated between pages 148 and 149, what could you say in response to that? 

A.
I gave an answer and Counsel Marcil understood that very well.  I said that there constraints within the research proposal and there were some things that we could not speak about analysis models, hypothesis.  However, in the annexes there are indications according to which you can usefully annex material.  I think that she quickly understood me. 

Q.
Do you agree with that statement at the end of the paragraph that I read the qualitative researcher should also caution such model outlines and categories are merely tools tentative guides for which to begin observation and analysis? 

A.
At any rate, that is what I concretely understood.  I was happy that Mr. Gaudreau, I believe is he still there ‑‑ yes, I greet him again, I was happy that he understood that.  I was very happy that he understood it in the same manner.  So, with regard to classical research when you speak of research issues when you develop hypothesis problems, and protocol, it is clear that the major constraints that I had was that the work proposal did not allow me to use these methods, and but, otherwise, we had this discussion with Counsel Marcil and she understood.  We would, it doesn't mean that the report is not useful because Mr. Gaudreau even said as shown elsewhere hours and hours were spent discussing the report, the questionnaires, the questioning which opens up to new questions and more investigations.  I believe that I shouldn't say whether or not it was good or bad I believe that this qualitative part was ‑‑ could only inspire more profound studies and was useful in the sense that it could be more profound especially with regard to techniques of documentary research even if that documentary research was considered critically by members of the Defence team who said that you should have compared ‑‑ you should have done more comparisons, but at any rate I do believe that it was useful. 

Q.
I also agree.  Thank you, Professor. 

MR. NG'ARUA:  

Madam President, Your Honours that concludes my re‑examination. 

MADAM PRESIDENT: 

Thank you, Mr. Ng'arua.

Finally, Professor, your testimony has come to an end.  We thank you for your evidence and we wish you a safe trip home.  

Mr. Moussa, can you assist the witness. 

THE WITNESS:

Let me say one last thing; and may I thank you. Am I allowed to say one thing?  Ladies and gentlemen, Madam President and Your Honours, members of the Defence team, of course, Mr. Prosecutor, I don't know what the hierarchy is, but I imagine we start right here in front of me.  You have enabled me to experience something that is very unique in my life.  I don't think that I will ever relive this type of thing again.  You also have enabled me to put myself on the scales.  You were very polite to me, but in the end I am limited.  I can only talk about my competencies.  I thank you all for this unique experience.  I do not know in which terms I should speak and I know that there are some things which we can speak of and some of which we cannot, but it is a very unique experience and I am glad I was able to say that. This was a unique experience in my life and I hope that I will be able to talk about this outside of this forum.  I have learned not only about modesty but also caution and prudence.  This is extremely important in all these discussions which deal with the future of a nation and the people.  I do hold a very strong memory from this I have learnt much about this and will I be allowed to pray for those who were dealt with by these discussions. 

JUDGE SHORT: 

You don't pray here, you can pray when you get home. 

THE WITNESS:

I won't do it here.  I am simply saying that in my life I intend for those who allow me, I won't pray here, I know that.  I simply want to say that I will be thinking before God and humanely for all these people who I have met here for this unique experience and I thank you for politeness. I am simply a professor this is all beyond me and if there was any misunderstanding during our exchanges, I simply ask for your forgiveness and thank you for your tolerance. 

MADAM PRESIDENT:

Like a professional professor, thank you very much for the last sermon so much.  Thank you.  Thank you, Professor.  

Mr. Ng'arua now comes your next witness; when is she coming?  

MR. NG'ARUA:

I had promised that she would be coming on Monday, Monday morning we should have her on the stand and I think all the logistics are in place; she should be here on Monday. 

MADAM PRESIDENT:

Thank you.  So there will be no hearing tomorrow. 

MR. NG'ARUA: 

We don't have a witness for tomorrow.  

MADAM PRESIDENT: 

Thanks for that. 

MR. GUMPERT: 

I wonder if I can just press my learned friend, he was kind enough to tell me that the witness would be here on Monday so I am not taken by surprise by that.  I may have misunderstood, does Mr. Ng'arua anticipate that there would be no difficulties on Tuesday or Wednesdays or is there an unusual aspect to the plan which he has, if there is, maybe it's worth making a plan now.

MR. NG'ARUA: 

Indeed ‑‑ 

MADAM PRESIDENT:

When your witness will come to Arusha, I mean is she coming to Arusha tomorrow? 

MR. NG'ARUA:  

She should be coming on Saturday, over the weekend and she will be on the stand on Monday and as Mr. Gumpert has rightly pointed out, there is something that I have shared with him because he asked and that is Ms. Binaifer has informed me that she has an engagement in New York ‑‑ sorry, in London on Tuesday to Thursday.  And, it therefore means that when she comes here, I don't know whether she has changed this, that is why I kept quiet until I see her on Saturday, but that is on the offing and our proposal was this; that when she steps out then we can have GKJ who is being recalled by 
Counsel Moran for cross‑examination on a specific ‑‑ 

MADAM PRESIDENT:

After her evidence. 

MR. NG'ARUA: 

Yes. 

JUDGE MUTHOGA:   

When is GKJ coming, in the middle of her evidence?  When is GKJ coming to Arusha? 

MR. NG'ARUA:   

Probably, My Lords, on Friday, we have ‑‑ we are trying very hard to get him on the beachcraft tomorrow.  All right, the latest on, Monday, so we will at least have a witness for Tuesday and Wednesday if I don't know how long Mr. ‑‑ yes we don't know how long Mr. Moran intends to have GKJ. 

MADAM PRESIDENT:

Mr. Ng'arua, for how long, Madam Binaifer would be away or ‑‑  

MR. NG'ARUA:

She will be away until Thursday.  She is only going for 17, 18th and 19th for a commitment that had been arranged earlier on in London.  However, I still have to talk to her on Saturday or even tonight to find out exactly whether that commitment is still on but she had indicated to me that she had a commitment and she could probably have to break her testimony.  So probably on 16th we could do the voir dire and qualify her and subsequently then we will have to release her and then she comes back on the 23rd, Monday the 23rd to finish off her testimony. 

MR. GUMPERT: 

Your Honours, ultimately, of course, it is a matter for you.  You may be disturbed by what Mr. Ng'arua is saying, but may I say it to the Mugenzi team that I understand that the difficulty with these experts and we have gone on longer than what must have been anticipatable, we know what was anticipated by the Prosecution at the beginning if they have to take this course I understand and I am not raising any objections.  I don't speak for my other learned friends, it’s only for the Mugenzi team. 

MADAM PRESIDENT: 

It is not only you, Mr. Gumpert who is affected by the adjournments, we have to see what all other inconveniences will be.  We will be on the judicial recess for the first week of August. 
MR. GUMPERT:

I wasn't presuming to tell the Court what to think to indicate that there is no implacable hostility in this particular corner of the Court where Mr. Ng'arua is seriously ‑‑ 

MADAM PRESIDENT:

Mr. Ng'arua, can talk to Madam Binaifer tonight? 

MR. NG'ARUA: 

Yes, I will do this.  She is in Nairobi actually.

MADAM PRESIDENT: 

Can you convince her to cancel her engagement in London?

MR. NG'ARUA: 

We will try and talk to her, but she just indicated that that was in the offing we will ask her if it is something that is dispensable and I am afraid ‑‑  

JUDGE MUTHOGA: 

Something which can be changed to another date. 

MR. NG'ARUA: 

Yes, or something which can be changed to another date.  If she agrees, I will be very happy to inform the Court. 

MADAM PRESIDENT:

We will be very obliged. 

JUDGE MUTHOGA: 

Whatever the outcome, let the Court know in the course of tomorrow.  

MR. NG'ARUA: 

First thing tomorrow, we will let the Court know. 

MADAM PRESIDENT:

We are, I presume done okay.

MR. NG'ARUA: 

I see madam, Michelin is ‑‑  

 MS. ST‑LAURENT:  

Madam President, I had a document to enter, would you prefer that I wait Monday morning.  We found the judgment of the Ruhengeri court of appeal regarding QBG‑J.  We have the official signed judgment of the court of appeal.  If you want me to wait for Monday morning, I can and it is already nearly seven. 

MADAM PRESIDENT:

Let us do it on Monday morning. 

MS. ST‑LAURENT:

Very well, I understand you, Madam President.

MADAM PRESIDENT: 

Adjourned until Monday morning at nine.
(Court adjourned at 1840H)
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