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P R O C E E D I N G S

MR. PRESIDENT:
Good morning. 

Good morning, Mr. Constant.  Nice to have you back. 

MR. CONSTANT:
Thank you, Mr. President.  I'm also very pleased to be once again back with you.  Thank you. 

MR. PRESIDENT:
Good morning, Mr. Witness. 

THE WITNESS:
Good morning, Mr. President. 

MR. PRESIDENT:
Mr. Degli, you have the floor. 

MR. DEGLI:
Thank you, Mr. President. 

Good morning, Mr. President.  Good morning, Your Honours.

WITNESS DY

CROSS-EXAMINATION (continued)

BY MR. DEGLI:

Q.
Good morning, Witness.

A.
Good morning, Counsel. 

Q.
Yesterday we stopped at a question concerning radios.  I was asking you whether the radio which was in your vehicle, LAV -- wasn't the radio in your LAV a fixed radio set? 

A.
Yes, it was a fixed radio.

Q.
How many fixed radios are there in an LAV? 

A.
In the LAV in which I was, there was only one radio. 

Q.
Personally, were you trained as a radio operator?  Have you ever been trained as a radio operator? 

A.
We underwent a short training course because we used the vehicles in which there were radios, but we did not attend long courses.

Q.
Now, the training course which you attended, what did it enable you to do?  Did it enable you to detect other networks or were you simply trained to listen and to answer -- to listen to and to answer messages? 

A.
The training courses allowed me to listen to messages and possibly to respond to the messages. 

Q.
If I put it to you that in the LAV there are normally two FM radios, one allowing you to communicate with the platoon and another one allowing you to communicate with people who are in LAVs, particularly communication between the gunner, the driver, and the vehicle leader, and that the second type of radio is different from the first type?

A.
No.

Q.
Yesterday I suggested to you that the radio which was in your LAV -- in any event, the radios could not have at all allowed you to intercept or to listen in to a message which was transmitted on a portable Motorola, on a Motorola handset, but you did not answer to my suggestion before adjourning the session.  What do you think?  It's impossible to intercept a message using a fixed radio in an LAV when that message is on a portable Motorola radio.

A.
Of course you can listen to such a message. 

Q.
Tell me, were you connected to the headquarters' network? 

A.
No.  We used the LAV network.

Q.
You used an LAV network?  Is it correct that the LAV network was a network which was installed within your battalion? 

A.
That is correct. 

Q.
Is it correct that the network or networks which were in the LAV concerned squadrons in which you had those CBLs? 

A.
Yes.  However, one could hear messages coming from other networks, even if one could not respond to those messages. 

Q.
Witness DY, in your LAV, did you listen to messages which were transmitted by the battalion commander, Major Nzuwonemeye? 

A.
At times he used different channels, but -- so one could not hear him, but if he used a channel, we could hear him. 

Q.
The battalion commander communicated on your channel?  But he communicated to the squadron leaders who, in turn, sent messages to platoon leaders who, in turn, forwarded them to your level.  So, I mean, who really used your own network at such -- in such communication?

A.
I said that he could use our channel, in which case I would not ask him why he was using -- is he using our network, is he using our channel. 

Q.
If I put it to you that the battalion commander was not using the squadron channels, but, rather, he used other channels to communicate with the squadron leaders, what would you say? 

A.
He's a senior official, so I have no comments to make in that regard.  He can even speak without using a radio.  He can give orders without using a radio.  However, he can also use different channels, various channels.

Q.
The document which was posted in the LAV on which you had various call signs, was that document known as the liaison plan?

A.
No.  I said that it was a list of call signs and not a liaison plan.

Q.
The list of call signs, did you have one in your LAV before you went to headquarters? 

A.
No. 

Q.
You did not have one in your LAV? 

A.
No, there was none. 

Q.
Witness DY, if you did not have a list of call signs posted in your LAV before getting to headquarters, how, then, during all that time that the LAV was used, how would the vehicle chief know to whom he was speaking or who was on the radio if there was no list of call signs? 

A.
We had our list of call signs of the reconnaissance battalion, but when General Kabiligi came, before departure, he brought the other list of call signs. 

Q.
You've said that you had your own list of call signs and that General Kabiligi brought another list of call signs? 

A.
Yes, this is what I'm saying.  We had our list of call signs in the reconnaissance battalion, and I told you that the other call signs, we saw them when General Kabiligi came, and he brought this paper on which were written the call signs of the headquarters. 

Q.
Before moving on, tell me, in your LAV, did you ever hear communication from the commander of the Kigali operations sector? 

A.
Yes, we used to hear him.

Q.
You heard the Kigali operations sector commander? 

A.
Yes, at times we could hear him. 

Q.
With whom was he communicating?  With your squadron, with your platoon? 

A.
Sometimes he would speak to units fighting in town.  He did not only communicate to the reconnaissance battalion.  He could communicate with units operating in town. 

Q.
If I suggest to you that that is impossible because that communication is done at another level between battalion commanders and therefore you could not listen in to such communication, what would you say? 

A.
I told you that there were different channels, and we could hear him because we were with General Kabiligi, and that is why I told you that we could hear him on our radio.  And this is something that can be easily understood. 

Q.
Did you hear the operations commander for Kigali before you started escorting General Kabiligi?  Is this your testimony? 

A.
No, I could not hear him before the arrival of General Kabiligi. 

Q.
When General Kabiligi arrived and he brought the list, did he give you the list and that was it, or what exactly did he do? 

A.
He came there.  He got on the vehicle.  He had the lists.  He sat in the vehicle, and he left the list of call signs in the vehicle.  He did not give it to me, he just left it in the vehicle, and the list remained in the vehicle. 

Q.
When he left the list in the vehicle, from then on you started hearing communications between the headquarters and the Kigali sector operations commander, right? 

A.
At times, yes, we could hear such communication.

Q.
Does this mean that the mere fact that General Kabiligi brought the list to the vehicle changed the network of your radio and put you on the network of the Kigali operations sector commander or the headquarters channel -- network?  Is this what you're trying to say? 

A.
Yes, it was from then onwards that that took place.  General Kabiligi often changed channels because he had to follow what was happening on the operational, on the operational sectors.

Q.
You also said that when General Kabiligi was called by Captain Hategekimana, you saw the call sign of General Kabiligi.  Where did you see his call sign? 

MS. GRAHAM:
Objection, Your Honour.  I believe counsel is misstating the evidence.  The witness never said he saw the call sign, or am I -- he said he heard it. 

MR. PRESIDENT:
That's true.  Is this a linguistic issue? 

MR. DEGLI:
Prosecutor -- Mr. President, I think the Prosecutor is wrong.  I asked this question already yesterday, and the witness said that he had seen the call sign of General Kabiligi and Captain Hategekimana.  He said so during the examination-in-chief yesterday, and he repeated it when I asked him the question on that subject. 

MR. PRESIDENT:
Mr. Witness, did you ever see the call sign of General Kabiligi? 

THE WITNESS:
Yes, I saw it.

BY MR. DEGLI:

Q.
The call sign, where did you see it? 

A.
I heard him when he was called using that call sign, and that call sign was on the list of -- with other call signs.

Q.
Could you tell us what the call sign was?  Were they numbers?  Were they letters?  What were they exactly, I mean, the call signs that you saw? 

A.
They were a mixture of -- a combination of letters and numbers.

Q.
Witness DY, if I put it to you that your network could not communicate with the headquarters' network, which was an especially protected network, what would you say? 

A.
You're saying that it was a protected network?  But I was with General Kabiligi. 

Q.
And if I put it to you that General Kabiligi did not communicate the LAV network because it was not his network, it was a fixed network for your platoon and for your squadron, what will you say to that?

A.
You're not telling the truth.  He could not move without communicating with people working under his command.

Q.
If I suggest to you that the network used by General Kabiligi --

THE ENGLISH INTERPRETER:
Counsel, could you please repeat the question. 

BY MR. DEGLI:

Q.
If I suggest to you that the network used by General Kabiligi was a network which would be heard over the radio which was installed in his own vehicle, what would you say? 

A.
He did not often move around in his vehicle.  He was in the LAV, so you have to understand that he could not be sent a message and making the LAV stop so that he goes and answers the message in his vehicle.  You see, that would have been very difficult or even impossible.

Q.
But when General Kabiligi was on mission on the ground, everyone knew that he was on mission on the ground and he had gone for a specific mission, so why would they call him for other reasons if he was on a specific mission somewhere?  Why? 

A.
There were several units on the ground.  You cannot say that he would move about to pay a visit only to one unit.  There are several units on the ground. 

Q.
Exactly.  This is what I was saying.  When he was on mission, no one called him on his network, whereas it was known that he was on specific missions and that he was going to missions and then he would go back. 

A.
You're saying that if the situation changed, they would not call him over -- on the radio of the vehicle in which he was, which in -- which was our radio in our LAV? 

Q.
I suggest to you, Witness, that the radio in your vehicle could not listen in to the communication of the general staff or headquarters.  The mere fact that Kabiligi might have brought a list -- which he never did, in any case -- to your vehicle, and the mere fact that such a list might have been in your LAV, could not have changed the channels or the network of your LAV and connect you to the headquarters' network.  What would you say?

A.
I told you, it all depended on the channel which he used.  I did not say that our radio could not communicate with headquarters.  It all depended on the channel which he used. 

Q.
Now, to conclude this issue, I would suggest to you that General Kabiligi did not have a call sign, but rather, the headquarters had call signs which were used by members of the headquarters of  the general staff; what would you say?

A.
No, he had his own call sign. 

Q.
The Court will assess that. 

You spoke at length about someone to whom you referred as Captain Hategekimana, and you said that he had communicated with General Kabiligi, and if I understood you well, yesterday you said that General Kabiligi was in his office when Captain Hategekimana called him.  Is that correct? 

A.
Yes. 

Q.
And when he was in his office, did you listen -- you listened to their communication in your vehicle radio, right? 

A.
That is correct.

Q.
When during that communication did Kabiligi come out of the office and went towards where you were? 

A.
When he got to the door, he was telling Captain Hategekimana "I'm on my way" or "I'm coming".

Q.
So he was at the end of his communication with Captain Hategekimana; is that correct?

A.
Yes, they were in the process of concluding their conversation. 

Q.
Yesterday you also said that what was in your statement DY-2, which talked about him coming out of the armoured vehicle, was a mistake made by 2nd Lieutenant Udemuka, and, rather, you were talking about the building and not the armoured vehicle; is that correct? 

A.
Yes, that is correct. 

Q.
I'd like to refer to a part of your statement.  Firstly, at what time of the day was the communication effected?  Was it in the morning or was it in the afternoon?  And here I'm referring to the communication between Captain Hategekimana and General Kabiligi. 

A.
It was in the afternoon. 

Q.
You also spoke about your relationship with Captain Hategekimana, and you said that you did communal work together; is that correct?

A.
Yes, we met during communal work. 

Q.
Can you remind me the name of such communal work? 

A.
Umaganda.

Q.
Thank you.  When you talked about Captain Hategekimana, you said that he worked at G2 at headquarters; is that correct?

A.
Yes. 

Q.
Did you normally see him at headquarters when you were there? 

A.
Yes.

Q.
On the day on which you saw him at the site of Mudenge's death, before seeing him there, had you seen him at headquarters? 

A.
No.  On that day I had not seen him, but on the previous day I had seen him at headquarters.

Q.
And he was wearing his stripes, officers' stripes or epaulettes?

A.
No.

Q.
He no longer wore the epaulettes?

A.
Sometimes he did not wear them.  During the war, most officers did not wear them.

Q.
Then how did you know that he was a captain? 

A.
But I told him (sic) I knew him prior to that.

MR. DEGLI:
Mr. President, I'd like to distribute a document.  I believe that I pointed out this document.  Everyone should have it.  It's the document MINADEF-2.  It's Exhibit D. NS16, and I'd like to request 

Mr. Matemanga to give this document to the witness, together with his statement DY-1.

Just a second, Mr. President.
Mr. President, Your Honours, I'd like to refer to the page ending with 496 in the French version -- 476, ending with 476 in the French version. 

BY MR. DEGLI:

Q.
Witness DY, this is a document which lists officers of the Rwandan army with their role, ranks, as well as their posts.  Yesterday I asked you when did Captain Hategekimana -- when was he appointed as a member of G2.  Do you remember what your answer to that question was? 

A.
I told you that it was around 1994. 

Q.
Approximately what month in 1994? 

A.
I do not remember the exact month.  I saw him during the war in 1994.  He was assigned to headquarters. 

Q.
Was his assignment during or before the war? 

A.
Maybe it was before April 1994 or maybe in April 1994, but when I saw him, it was in April 1994. 

Q.
Have you found page K0078476? 

A.
Just a moment, Counsel.  Yes. 

Q.
Have you seen the page?  Look at the bottom of the page, the last three numbers, the last three numbers on this page -- the first of the last three. 

A.
Yes, I've seen the three names.

Q.
Do you see the rank of the person to whom you referred as Captain Hategekimana?  Can you see his rank? 

A.
Yes.  It says here that he's a major. 

Q.
How come, then, in 1994 you say Captain Hategekimana, whereas by that time he had been a major for some time? 

A.
I told you that when I saw him in 1994, he was not wearing his epaulettes which would indicate his rank.  Maybe he was promoted after the Arusha Accords when several officers were promoted, but when I used to see him, he was not wearing his epaulettes.  But when I knew him he was a captain, but since he was not wearing his epaulettes, I thought that he was still a captain. 

Q.
You answered one of my questions earlier by saying that he was someone to whom you were used?

A.
Yes, I knew him, but I do not know when he was promoted to become a major. 

Q.
Look at the place where you have the name of Captain Hategekimana -- or the person to whom you referred as Captain Hategekimana but was Major Hategekimana.  Look at that page and look at the place where he was in 1994. 

MS. GRAHAM:
(Microphone not activated)...witness, counsel should perhaps stipulate the time frame for this document. 

MR. DEGLI:
Mr. President, the document dates to March 1994, and we all know this.  We have it.  It was drawn up on the 5th of March, 1994. 

BY MR. DEGLI:

Q.
And look just prior to the war where Major Hategekimana was.  Have you seen that, at the first of the three names? 

A.
I don't believe this.  Here it says he was at Murabuturo, but he was not in Murabuturo.  How come you are wanting to say he was there? 

Q.
Hategekimana, up the beginning of the war in 1994, was a law student at the National University of Rwanda in Murabuturo, Kigali. 

A.
It's possible he was a student, but at the same time he was a soldier.  Several soldiers could study but still remain in the army.  Even if you say that he was a student at that time, it won't change anything.

Q.
Oh, Witness, it does change things, because when he was a student, he was not in the office.  He was not working at the G2 at headquarters because it was not possible.  He had been seconded or allowed to go and pursue his studies while still working at headquarters.

A.
Even if he was a student, he came to headquarters at the beginning of the war in 1994 because no student went to the university during the war.  And I told you that I saw him after the 7th of April.  The war had already started. 

Q.
If I tell you that after the beginning of the war, Major Hategekimana was assigned to the Kigali operational sector and that he was under the orders of Colonel Muberuka and that he was the S2 of general staff in the operational sector, what would you say? 

A.
I don't believe you. 

Q.
I put it to you that Major Hategekimana never worked at G2 of the headquarters of the Rwandan armed forces at that time. 

A.
He worked there, and I so confirm.  I remember that we were at headquarters, and I saw him.  And all soldiers who were with me said that he was a G2 officer at headquarters and that he worked under Major Ntiwiragabo.

Q.
The Chamber will assess that. 

A while ago we discussed, and you told me, that General Kabiligi had a message from this officer Morgan Hategekimana in his office, and when General Kabiligi got before you, he was concluding a conversation with him.  I'm going to read a passage from your statement DY-1, page 6, paragraph 2 in French, which corresponds with page 6, paragraph 2 to 7 -- that is, it corresponds to page 6, paragraph 1 in English.

This is what you say in your statement, a statement which was made on the 2nd of October, 1980 -- 1997:  "The following next morning we inspected the same units which were fighting in Kimihurura.  In the afternoon, around 3 p.m., just as Kabiligi left his office to meet us inside the general staff, he received a radio message from Captain Jean Morgan Hategekimana." 

Could you explain the discrepancy between what you say here, that Kabiligi received a message in his office and that it was towards the end of that message that he came towards you, and what you are saying here is that when he was coming towards you he received that message from Captain Morgan Hategekimana?  Can you explain this discrepancy between your statement and your testimony? 

A.
There is no contradiction.  I believe the person who took down the statement did not understand me clearly.  When I gave my statement or when -- I said that General Kabiligi received that message when he was in his office, and he came out and walked towards us. 

Q.
Now, before you signed this statement on the 6th of October, 1997, was it read to you? 

A.
When it was read back to me, the passage was not read to me the way you are putting it.  I think it was summarised.  The person who read the statement back to me said, "After receiving the message, Kabiligi came to the vehicle and you left."  I believe the statement was summarised to me. 

Q.
But it is written on the last page that the interpreter read it back to you, and you're saying that the statement was summarised?  What you're saying is that the interpreter didn't do his job? 

A.
The statement was not read back to me word for word.

Q.
So the -- what the statement -- or the declaration you made on the last page, which was signed by you, is false; is that what you're saying? 

A.
I signed on the basis of what was read to me. 

Q.
And you signed the last page because he summarised it to you or because he read it back to you? 

A.
He read the statement back to me.  He asked me, "Did you understand what I read back?"  I said yes.  He said, "Could you sign?"  I said yes, I could sign, and I signed. 

Q.
I'll leave that for the Chamber to assess.

MR. DEGLI:
Mr. President, at this point I would like to distribute a statement, DN-1.  If Mr. Matemanga could please take that statement.

Mr. President, before we proceed, I would like to tender the list of two names which I distributed yesterday as an exhibit, because I would also like that to be presented to the witness. 

MR. PRESIDENT:
Yes.  Let's do that when Mr. Matemanga is back, but it will be tendered before the present one. 

MR. DEGLI:
Mr. President, I thank you. 

MR. PRESIDENT:
So in this DN statement, Mr. Degli, which page are we on now? 

MR. DEGLI:
Mr. President, I would like to refer to page 5 of the English version, the paragraph in the middle, I think it's the fifth paragraph in the middle which starts with, "On another day around 1 p.m."; and in the French version it is page 6, from the beginning of paragraph 2.

Mr. Matemanga, could you also give the witness the list of two names which I distributed yesterday.

Could we -- do we tender the list at the same time? 

MR. PRESIDENT:
Which exhibit number will this be, K?

MR. MATEMANGA:
D. K27.

MR. PRESIDENT:
Twenty-seven, under seal.

(Exhibit No. D. K27 admitted, under seal)

MR. DEGLI:
Thank you, Mr. President. 

BY MR. DEGLI:

Q.
Witness, you have the list of two names that I gave you yesterday, correct? 

A.
Yes, I do. 

Q.
The statement I gave you was made by the first of the persons whose names appear on the list.  Can you see the name, the first name on the list?  Have you found it? 

A.
Yes, I have.

Q.
Could you turn to page 6, paragraph 2, at the top of the page. 

A.
Yes. 

Q.
Yesterday you did say that that person belonged to your battalion also; is that correct?

A.
Correct. 

Q.
And you said he was a mechanic; is that correct? 

A.
Correct. 

Q.
Let me read to you what this gentleman said.  This gentleman got to where Mudenge was killed just after he was killed, and this is what he says, and I quote him:  "On another day around 1 p.m. when I was going to test a vehicle that had just been repaired, I saw a roadblock opposite ONTRACOM and the Red Cross that was manned by Interahamwe.  The body of a FAR soldier in uniform was lying at the roadblock.  The Interahamwe told me that he was an Inyenzi infiltrator who had managed to hide among them." 

There is something that is written there which is not quite clear.  I will continue.  "When I was -- to find -- an officer whose name I know (sic) and whose rank I do not recall, I was told -- when I asked to know who it was, they said it was Lieutenant Mudenge, whom I knew very well because he had been dismissed from the army and then reinstated with the advent of multipartyism.  While I was still there an officer, whose name I do not know and whose rank I do not recall, came and told the Interahamwe to remove his stripes.  I arrived at the roadblock just after the incident occurred because I heard the gunshot and saw the body or the bleeding body.  I know Captain Jean Morgan and Colonel Kabiligi, but I do not recall seeing either of them at the roadblock." 

What do you have to say about this statement? 

A.
I was not with that person, but all I know is that as far as Mudenge's killing was concerned, Colonel Kabiligi ordered it, and we got to the location together.  I do not know how this person got to make the statement he made. 

Q.
You told us yesterday that you started escorting General Kabiligi around April 20; is that correct?

A.
That is correct.

Q.
And I recall that you talked about April 15th, and I made you change it to April 20th.  Do you recall that? 

A.
Yes.  We said that, and I explained the reasons why the 2nd lieutenant did so.

Q.
And you said that it was on the day following when you started escorting General Kabiligi that you had to go to the location of the killing of 2nd Lieutenant Mudenge; is that correct? 

A.
That is correct.

Q.
So whatever the case, that killing took place after the 20th of April; is that correct?

A.
Correct.  I told -- I said that it was on the day following the day I escorted Kabiligi. 

Q.
Witness DY, if I put to you that the killing of 2nd Lieutenant Mudenge took place before the 11th of April and that the -- he was killed by the Interahamwe?

A.
I do not agree.  It happened on the date I told you. 

Q.
And if I put it to you that at the time 2nd Lieutenant Mudenge was killed General Kabiligi was not even in Rwanda, what would you say? 

A.
He was in Rwanda. 

Q.
We'll have the opportunity to exploit that further, and the Chamber will assess the evidence.

Yesterday you also talked at length about the killing of a woman. 

A.
Yes. 

Q.
And you said that the woman was killed in the week following the killing of 2nd Lieutenant Mudenge; is that correct?

A.
I said that they were killed in the same week. 

Q.
Very well.  I'm sorry.  So now, it was in the same week.

Now, tell me, how many days after the killing of Mudenge did you witness this? 

A.
Four days after Mudenge's killing.  I don't quite recall. 

Q.
And you said that you were in your LAV with General Kabiligi when you saw people gathering before you; is that correct?

A.
Correct. 

Q.
And you added that when the LAV got there, there were people who were beating the lady up with clubs, machetes, sticks, and that she was in her underwear; is that correct?

A.
That is correct.

Q.
And the Prosecutor asked you what came to your mind, and you said that you understood that the woman was being killed; is that correct?

A.
Yes. 

Q.
Now, did you see this woman die? 

A.
No, I did not see her die.  I saw people beating her.  A person cannot be beaten with clubs and machetes and the person is expected to survive. 

Q.
You didn't see her die, but from the way she was being treated, you deduced that she died.  Would that be the case? 

A.
What I am saying is that I was present when the lady was being beaten.  We passed through that location, and we saw her suffering.  And after three days, her body was still on the road. 

Q.
Where were you going to when you saw this woman being beaten? 

A.
We were going to the headquarters. 

Q.
And where were you coming from? 

A.
From, from Mont Kigali in Nyamirambo.

Q.
And how many times did you go to that place during this same period? 

A.
We often went to Nyamirambo, several times a day. 

Q.
And when you got there, about how many Interahamwes did you see killing this woman? 

A.
About 30.  This is an estimate, of course.  I did not count them. 

Q.
And you're saying that you came back on that day and you saw the lady -- the woman's body?  Could you clarify that?  Did you come back on the same day and you saw the woman's body, or what happened?  Could you clarify? 

A.
I told you that we passed when the woman was being killed.  On the following day, we passed again, the body was still there; and in the days that followed, the body remained there. 

Q.
And on -- throughout those days you passed, was the lady dead or was she still alive?

A.
She was not yet dead.  She was suffering, and her arms and legs were moving. 

Q.
So would -- the 30 people who beat her up and used machetes to hit her, you found her these following days still suffering, is that what you're saying? 

A.
She was still suffering.  You asked me the number of Interahamwes who were there.  I gave you the number, but I did not tell you that it was all the Interahamwes who were beating up this woman. 

Q.
Oh, I see.  Tell me, so how many of them were using machetes to beat her up? 

A.
I was not able to count them, but not all of them were beating her up.  Others were just shouting. 

MR. PRESIDENT:
Whether this lady died immediately or afterwards or survived, is that very important to find out exactly? 

MR. DEGLI:
Mr. President, I will soon conclude on this point, and the Chamber can assess the evidence. 

BY MR. DEGLI:

Q.
So you said that you found the woman the following day, and the following days, suffering.  So for how long did you see her suffering? 

A.
I saw her on three occasions. 

Q.
How many occasions? 

A.
I saw her on three occasions suffering.

Q.
Three different days or three occasions on the same day? 

A.
Three consecutive days. 

Q.
Witness, let me read to you what you said in your statement DY-2, which was your first statement, because I understood that what was reproached or what he was reproached with was that he did not intervene to save this lady when she was being killed, but I'm going to read out to you what you said.  On the first occasion, you had to talk about the event at the judge advocate's office.  On your statement, page 2 in French, in the middle of the page, and in your statement in English, page K0283182, last paragraph, you will explain to me what exactly you reproached General Kabiligi with.

This is what you said:  "I can give the example of a woman who lay dying on the ground by the post office training school.  That woman was there for about four days, and we went past every day at his order."  "He" refers to General Kabiligi.  "Red Cross vehicles went past that location, and he did not request that they evacuate the woman." 

In this statement, you never mentioned on that 18th of December, 1987 (sic), to 2nd Lieutenant Udemuka of people who were killing the woman when you were passing.  You said that the woman lay dying, and that you -- that she was there for four days, not three days, and that General Kabiligi saw Red Cross vehicles passing and did not ask that the woman be evacuated, and that is what you said.  And today, you are saying that, in fact, General Kabiligi was there when the woman was being killed by the Interahamwe, that he did not intervene, and that you went past the location on three consecutive days.

Could you tell us what the situation is, the difference between the fact that he did not intervene to ask that the lady be evacuated, and today you are saying that he was present when the woman was being killed and he did not react. 

A.
Firstly, did he not intervene to save this lady's life.  Now, as to what 2nd Lieutenant Udemuka said, he did not ask me the circumstances in which the woman was killed.  Had Kabiligi stopped to ask why the lady was being killed, it would have been clear that he was intervening, intervening in her favour.  He did nothing. 

Q.
Let me read out to you the question, the two questions which came before that answer.  You were asked, "Do you remember the date when this happened?"  That was concerning 2nd Lieutenant Mudenge, and what you said was this:  "It was between the 15th and 20th of April, 1994."  And you went on, "Moreover, we went through roadblocks in town where people were being killed, and though he noticed what was going on, he did not prevent the people from killing.  Can you give an example to substantiate your allegation?"  And that is what you said.  "Can you give us an example to corroborate your allegations?"  And you said, "I can give you an example of a woman who lay dying." 

So you knew the situation, and you could have said that you saw people killing this lady and Kabiligi did not intervene. 

A.
Did he intervene to assist this lady who was in danger?  Had he done so, the lady would not have been killed. 

Q.
You should not put that question to me.  You are the one telling us what happened. 

And what about this reproach that the Red Cross vehicles were passing and he did not order that the woman should be evacuated? 

A.
What I'm saying is that he did not intervene to help her.  She was still in pain.  Had he asked the Red Cross to evacuate the lady, the Red Cross would have done so.  And if she died in the hospital, it would have been even better. 

Q.
It was the army that gave orders to the Red Cross at the time; is that what you're saying? 

A.
No, the army did not give orders to the Red Cross, but if somebody like Colonel Kabiligi could have asked them to assist the lady -- his first mission is to help people. 

Q.
You said that Red Cross vehicles were passing there.  The Red Cross people who were passing in the vehicles did not see the lady?  It had to be General Kabiligi who had to point it out to them? 

MR. PRESIDENT:
You're getting close to submissions now, Mr. Degli.  I think what this witness can do is to provide the factual elements, and then you can argue the rest. 

MR. DEGLI:
Mr. President, I thank you.  I'm not in a hurry to do so.  I thank you. 

BY MR. DEGLI:

Q.
Now, let's move on to another incident.  Yesterday you also talked about movement with General Kabiligi. 

A.
Yes. 

Q.
And you said that that was in the month of June, when you answered the Prosecutor's question; is that correct?

A.
Yes, early June. 

Q.
Could you tell us, was that in the first week, the second week, towards the end of the first week?  When exactly, so that we can have a clearer picture? 

A.
It was at the beginning of the second week.  It seems to me that it must have been around the 10th. 

Q.
Thank you.  What were you going to do in Gitarama at the time?  In your statement DY-2, you said that General Kabiligi was taking part in meetings in Gitarama, in Murambi in particular.  Now, on that particular day, what were you going to do in Gitarama?

MS. GRAHAM:
Objection, Your Honour.  I believe during the examination-in-chief, the witness specifically stated that he didn't even know where they were going as they started out the journey, so how would he be in a position to answer this question? 

MR. DEGLI:
Mr. President, in the statement the witness says that General Kabiligi took part in the meeting, several times, and that is the basis of my question.  In DY-2, page 2 on the French version, K0283182 in English, you would see that, and that is the basis on which I'm asking the question. 

MS. GRAHAM:
That may be well, but if you cross-examine the witness on what's in his statement, please direct the witness -- the witness should perhaps be directed to the statement so it can be done fairly. 

MR. PRESIDENT:
So where are we now, Mr. Degli?  You want to ask a question putting to the witness that he said something in his statement; is that so? 

MR. DEGLI:
Yes, Mr. President.

MR. PRESIDENT:

Please go ahead. 

MR. DEGLI:
Thank you.

BY MR. DEGLI:

Q.
Witness, I was telling you that in your statement -- I'm going to read the passage from this statement, what you said.  "Do you not see him in other Interahamwe meetings?  No, apart from the meetings in Gitarama, because they had the same view of things and they trusted each other."  This is from the interpreter.

On the 10th of June when you were going to Gitarama, what were you going there to do?  Or, rather, did you have the opportunity to go to Gitarama with General Kabiligi before, and could you tell us why? 

A.
I had the opportunity to go to Gitarama, but I did not know why he was going there.  And I heard him call the headquarters and inform the headquarters that he would no longer go to Murambi.  At the time, we were at the Musambira market. 

Q.
And he told the headquarters that he was no longer going to Murambi or to Gitarama? 

A.
He said, "I am no longer going to Gitarama," and Gitarama was the seat of the government. 

Q.
And I would like to know if you had earlier travelled to Gitarama with General Kabiligi and, if so, why? 

A.
We went to Gitarama, but we did not get to Gitarama town itself.  We stopped at Musambira, and it is at Musambira that he called the headquarters to inform the headquarters that he was no longer going to Gitarama.  I do not know why he was going there. 

Q.
That is the only occasion on which General Kabiligi was going to Gitarama; is that correct?

A.
Yes, that was the only time I was in his company. 

Q.
If so, why -- in the statement I just read you said, apart from the fact that he took part in meetings with ministers in Murambi and Gitarama, since they had the same view and they trust -- are you saying that once again there is a mistake in your statement? 

A.
I do not know how 2nd Lieutenant Udemuka wrote these words in the statement.  I told him that we went to Gitarama on one occasion, and we stopped at Musambira.

Q.
Very well.

MR. DEGLI:
Mr. Matemanga, once again, could you assist us to give the witness a document and place it on the screen so that he can point out a number of things to us? 

Mr. President, this is an excerpt of a map of Rwanda.  I have the original of the map.  I just copied a part of it so that the witness can point out a number of things to us. 

MR. PRESIDENT:
And you are confident that this is important?  Often, looking at maps of Rwanda may have limited usefulness, but in relation to this cross-examination, you think it will be helpful? 

MS. GRAHAM:
Your Honours --

MR. DEGLI:
Mr. President, I think that it is important.  I will not dwell on it for too long.  I just want the witness to point out to us a certain place so that we are clear on a number of points. 

MR. PRESIDENT:
And what you want him to point out, before we start moving him around in the courtroom, could you just indicate this, please? 

MR. DEGLI:
Mr. President, I would like the witness to point out to us Musambira. 

MR. PRESIDENT:
Yes.  That's there, yes.  What else? 

MR. DEGLI:
Basically, that's the point I want him to locate in relation to the Gitarama and in relation to the path or the road that they took. 

JUDGE REDDY:
Mr. Degli, is all this laying the foundations for dealing with the killing of the ten people?  I'm not quite sure what is all this in aid of. 

MR. DEGLI:
A part of the foundation, Mr. Justice Reddy, that is a part.  The exercise will not be long.  The witness will point out to that place, and later I'll tender this an exhibit -- as an exhibit, and then I'll ask him some questions regarding this particular document. 

JUDGE REDDY:
But we are talking about the killing of the ten people; is that the subject matter of your inquiry? 

Yes.  Well, I wonder why you don't get to it straight away.  That's what we're interested in.  Whether the killing happened here, there, or somewhere else is hardly to the point, is it? 

MR. DEGLI:
Your Honour, before the killing, there are things that happened.  People were not there.  They came from somewhere.  They went to the site of the killing, and the killing was committed.  So in respect of all these facts, I would like to have a number of pointers or indications which would allow me to conduct a proper cross-examination.

JUDGE REDDY:
All right, I'm with you.

MR. PRESIDENT:
All right.  But we probably all agree where Gitarama and Musambira are, these two places.  That's probably undisputed in the case.

Ms. Graham. 

MS. GRAHAM:
Yes, Your Honours.  Before we enter into this exercise with this witness, I would like to establish that the witness can actually read a map and he's comfortable in doing so.  I have serious doubt as to the fruitfulness of this, of the witness looking at a map. 

MR. PRESIDENT:
Has the witness the map in front of him, the paper copy?  Yes, says Mr. Matemanga.

Do you see it there, Mr. Witness?

THE WITNESS:
Yes, I can see the map. 

MR. PRESIDENT:
Yes.  Some of our witnesses are not always good at reading maps.  What's the situation for you, 

Mr. Witness?

THE WITNESS:
I can read what is written on the map. 

MR. PRESIDENT:
Well, but we are -- yeah, all right. 

MR. DEGLI:
Mr. President, my intention is for the witness to move so that he can point out a number of things on the map using the screen, the projector's screen.  Is that possible, Mr. President?

MR. PRESIDENT:
You cannot only read the letters on the map but also point out positions on the map, Mr. Witness, is that so? 

THE WITNESS:
I think that I can answer questions put to me in relation to this map.  I'll do my best. 

MR. PRESIDENT:
All right, then.  Thank you.

Mr. Matemanga, the curtains, maybe, and then we'll see what this leads up to.

MS. MULVANEY:
Mr. President, Your Honours, I think that the map speaks for itself.  We have no objection to having --

MR. PRESIDENT:
No, no.

MS. MULVANEY:
-- the map going into evidence, and then we could spare ourselves this --

MR. PRESIDENT:
Yes.

MS. MULVANEY:
-- time-consuming procedure, that if he's just going to point to the names and say, yes, that's the name, we have no objection to having the map come in. 

MR. PRESIDENT:
And that's what the Bench indicated a couple of minutes ago.  I said that we all agree where Musambira and Gitarama is. 

So I hope you have a clear focus now, Mr. Degli, and we will be a little bit annoyed if that's not the case. 

MR. DEGLI:
Mr. President, I will do everything possible not to annoy you. 

MR. PRESIDENT:
So, let's see how this develops, then.

Mr. Matemanga.

So, Mr. Witness, you will now be accompanied by Mr. Matemanga to the screen.  Please keep your headset on, and you will, for some reason, be asked to point out places on the map. 

JUDGE EGOROV:
Perhaps the position of the map is not correct. 

MR. PRESIDENT:
So if the court video system can zoom it in a little bit more?  Thank you.

So, first question. 

MR. DEGLI:
Thank you, Mr. President. 

BY MR. DEGLI:

Q.
Witness, when you left Kigali in order to go to Gitarama, could you point out the route you took at that time in order to go towards Gitarama?  Can you show that to us on this map? 

A.
We left Kigali and we got here.  We took the main road, that is, the tarmac road. 

Q.
The road which is in bold black line, is this the road that you took?

A.
Yes.  This is the -- if that is what you see here is the tarmac road, then that is the road we took.  For example, you can see Runda.  Yes, we passed by Runda.  This is the road we took.

MR. DEGLI:
Mr. Matemanga, could he have a marker in order to mark the places which he's just mentioned. 

MR. PRESIDENT:
Mr. Degli, he took the main road, all right?  Next question. 

BY MR. DEGLI:

Q.
Witness, have you seen where Musambira is on the road or along the road to Gitarama? 

A.
Yes. 

Q.
Could you please mark it on the map? 

MR. PRESIDENT:
It's marked by the map itself.  We all see it.  Yes, next question.

MR. DEGLI:
Mr. President, I'll just add these places are marked, but what I can do is that I can ask the question -- I can ask this witness questions while he is in the witness box. 

BY MR. DEGLI:

Q.
Witness, is it correct that there is no -- or the road to Gitarama does not go by Musambira; Musambira is, rather, off or by the side? 

A.
Yes, that is correct. 

Q.
Well, with that road, when you leave that main highway, how many kilometres do you need to cover to get to Musambira? 

A.
From the tarmacked road to Musambira, about a kilometre. 

Q.
Isn't it, rather, that Musambira is a bit further on? 

A.
The distance is 1 kilometre, maybe a kilometre.  I would say just one. 

Q.
The communal office and the market you went to, how far are they from the main highway? 

A.
You want to talk about the distance between the main highway and the communal office or between the main highway and the council office (sic)?

Q.
Both, both.  Between the main highway and the market and the main highway and the communal office. 

A.
From the tarmacked road to the communal office there is a distance of 1 kilometre.  From the main highway to the market is about a kilometre and 300 metres. 

Q.
In one of your statements you said that when you got to the communal office on your way to Gitarama, there was some coincidence:  A bomb fell on the church.  Declaration DY-2, page 6, in English it is K0283182-83.

Do you remember having said so in your statement? 

A.
Yes, I do. 

Q.
So it's true, therefore, that when you got there, some bombs fell on the church?

A.
When we got there, bombs had already fallen on the church.  That was not -- they weren't in the process of falling there. 

Q.
I am going to read out your statement to you.  You said, "The second example is the following:  One day in the month of May," and there you're talking about May, not the 10th of June, you say, "Around 1530 at Musambira" --

A.
Sorry, I thought that had been corrected, same as the corrections that needed to be made in DY-4.  They're talking about the month of May.  Actually, it is the month of June. 

Q.
Anyway, you said, "We were now on our way to Gitarama, and at the Gitarama préfecture a bomb fell on the church.  We were on our way to Gitarama coming from here." 

Did the bomb fall on the church when you were on your way to Gitarama or before you got there, or you merely noticed the fact that a bomb had fallen on the church? 

A.
The bomb fell before we got to that location.

MR. DEGLI:
Just a minute, Mr. President, Your Honours. 

BY MR. DEGLI:

Q.
In your statement DY-1, on page 7 in French -- 

MR. DEGLI:

Let me now check the English version.  It's on page 6, last paragraph, Mr. President, Your Honours, in English. 

BY MR. DEGLI:

Q.
-- you said the following:  "Another time while travelling with Kabiligi to Gitarama, then seat of the transitional government, we passed by Musambira church right as it was being shelled by the Inkotanyi."  But you just told us that the bomb fell on the church before you got there, but it seems your arrival here coincided with the shelling of the church. 

A.
Yes, there was some coincidence.  When we got there, the church had just been bombed. 

Q.
Well, that will be determined by the Trial Chamber.

You say that it fell when you were on your way to Gitarama. 

A.
Yes, we took the Gitarama road.

Q.
Are you able to explain how on your way to Gitarama, the seat of government, at some point you left the road to go to Musambira?  How come? 

A.
Now, we left Kigali to go to Gitarama.  When we got to Musambira, we were still on the main highway.  Then we noticed a crowd there, and Kabiligi ordered the driver to turn to Musambira.  We got there, and when we got there, we noticed that a bomb had just fallen on the church. 

Q.
Where were you when you noticed that the bomb fell on the church?  Were you by the roadside, with the crowd, or you were at Musambira itself? 

A.
Well, we noticed that while we were on the main highway, and it is those people who told us that the church had just been shelled.

Q.
And you said you came to a stop where the crowd was, that is, those people who had arrested some ten people. 

A.
Yes, that is correct. 

Q.
Those people, those Interahamwes were about 30 in number; is that correct?

A.
There were a lot of them.  I would say that there were more than 30.  I just gave 30 as an approximate figure.

Q.
And you said they were carrying guns; is that what you said?

A.
Yes. 

Q.
You further stated that when you got there, at that point General Kabiligi stopped, came to a stop and he came out of the vehicle; is that right? 

A.
Yes, that's correct.

Q.
Then he went to greet someone whom you called Abdala; is that correct?

A.
Yes. 

Q.
Tell me, is Abdala the same person as Abdulhamani?

A.
Yes, it is the same person.  All he said was "Good day, Abdala," but actually the man's name was Abdulhamani.

Q.
How do you then know that the man's name was Abdulhamani instead of Abdala?  Did you know him before that day?

A.
I knew that individual based on his reputation, but it was the first time that I was seeing him personally.  When he came and he was greeted, "Good day, Abdala," the soldiers told me that his real name was Abdulhamani.

Q.
Which soldiers told you that? 

A.
Some of the soldiers who were with me; one of the soldiers who was a member of Kabiligi's escort unit, and the soldier had come or was a native from that area.  I don't remember his name.

Q.
So you're saying that he came out from his vehicle, walked towards your vehicle to inform you that this person was Abdulhamani.  Is that what you're trying to say?

A.
Yes.  When Kabiligi was coming out of the LAV, members of his escort unit came out to follow him.  And so that soldier told me that this was Abdulhamani, but I already knew him by reputation.  He was an Interahamwe who was known at the national level.

Q.
You then said Kabiligi and that individual greeted each other; is that right?

A.
Yes.

Q.
And after the greetings, the man turned around and fired a shot at those who had been arrested; is that correct?

A.
Yes, that's correct. 

Q.
What did Kabiligi tell him before he turned around to shoot at those people? 

A.
Kabiligi didn't say anything to him prior to him firing the shot.  He said nothing to him. 

Q.
Would you know why Kabiligi, instead of continuing to Gitarama, preferred to turn to Musambira where he met people who shot at those other people? 

A.
I don't know why. 

Q.
So you thought Kabiligi maybe went there to jump-start the killing of those people? 

MS. GRAHAM:
Objection, Your Honour.  The witness has already answered the question. 

MR. PRESIDENT:
What's your next question, Mr. Degli? 

BY MR. DEGLI:

Q.
You then said that after that individual fired the shot, the Interahamwes then started firing, shooting at all those who had been arrested until they were all dead; is that right?

A.
Yes, that is correct.  That is the way the event occurred.

Q.
And so in front of you, in your presence, all those people were killed; is that correct?

A.
Yes.

Q.
I assume throughout that period you did not have the opportunity to witness a mass killing like that one; is that right?

A.
It is true, I had never witnessed that many people being killed at the same time.  When I went by certain places, I saw dead bodies, but I had never seen killings occurring while I was present. 

Q.
But you had an opportunity to see a woman being killed in your presence?

A.
I told you that these were -- there were a lot more people in this case.  Previously I saw dead bodies on the roadside.  It is true I had seen a woman being killed, that's true, but that was the first time I saw so many people being killed in my presence. 

Q.
So you were very affected by that event, if I'm not mistaken?

A.
There were a lot of events that have affected me. 

Q.
Now, you say that after witnessing the killing of all those people, Kabiligi and yourself left and went on to Musambira.  Where did you go? 

A.
We went to the communal office and to the Musambira market. 

Q.
You also said that at some point Kabiligi came out of the vehicle and just looked at the neighbouring -- the surrounding hills, and then he went back to the vehicle; is that right?

A.
Yes, that is correct. 

Q.
So Kabiligi just came out to look at the hills or to do something else? 

A.
He did nothing else.  All I saw him do was look at the hills.  He had moved away a bit from the vehicle, and then he came back to the vehicle.

Q.
Witness DY, let me read two portions from two of your statements, and you are going to tell me why your narration of the events differ, depending on the time.  Let me take DY-2, page 6 -- that's K0283182 to 83 in English -- and then we'll go back to DY-1. 

MR. DEGLI:
Mr. Matemanga, could you give DY-1 and DY-2 to the witness. 

THE WITNESS:
Let me tell you -- let me say this, Mr. President, that DY-2, this statement, is a document which was recorded by 2nd Lieutenant Udemuka.  When I was doing my statement, he took down notes in handwriting, and I noticed that there were a lot of errors.  I don't want us to continue using this statement.  I would prefer that we refer to DY-1. 

MR. PRESIDENT:
And we will do that, Mr. Witness, and we have noted carefully what you just said.  But counsel still wants to point out a few matters to you, but your remarks on the procedure when this document was taken are on record.

Where do you want to start reading now, Mr. Degli? 

MR. DEGLI:
Mr. President, just a minute.  That's the portion that I read earlier in regard to Gitarama, same place. 

MR. PRESIDENT:
Yes, yes.  All I want you to indicate is that you probably want to start with "at that location," isn't that so?  Because you just read the previous sentence. 

MR. DEGLI:
Absolutely.  Absolutely, Mr. President. 

MR. PRESIDENT:
Go ahead, please. 

MR. DEGLI:
Thank you, Mr. President. 

BY MR. DEGLI:

Q.
Now, you say as follows in DY-2, you say "At that location" -- and this statement was taken on the 18th of September, 1997.  You say, "At that location we noticed that the Interahamwe had arrested about 10 people that were going -- that they were going to kill.  We continued our journey to the commune office.  On our way back, we noticed that the Interahamwe had already killed those people and were still at that same location.  We found an Interahamwe named Abdulhamani who told Colonel Kabiligi the following:  'At this location, we eliminated the Inyenzi here.  All that is left are those who escaped whom we are looking for.'"  The question then, "What did he say?"  The answer:  "He said to him, 'Be vigilant and make sure that nobody infiltrates our ranks.'  After that, we left." 

That's your statement of 18 September 1997, Witness.  Do you acknowledge what appears there?  Do you recognise what appears there? 

A.
If you look at DY-4, you would notice that I have corrected that narration of events.

Q.
No, we'll get there.  We'll get to DY-4.  We'll get that earlier (sic), but let us focus on this particular statement for now. 

Let me just remind you that you were the one who made the statement before 2nd Lieutenant Udemuka, so I just want to ask you whether you do recognise the fact that you made this statement? 

A.
I do remember that I made that statement to 2nd Lieutenant Udemuka, but when I re-read my statement I noticed that there were errors, that there were things that I didn't say. 

Q.
Okay.  Fine, let's go to some other statement of yours, DY-1.  So, we are done with DY-2.

DY-1 is a statement you made to investigators of the International Criminal Tribunal.  Now, it is dated 2nd of October, 1997, and you would then tell us whether you made such a statement. 

MR. DEGLI:
Mr. President, I am referring to page 7 of DY-1, which is the last paragraph in French; and in English, it is on page 6, last paragraph -- on page 7, sorry. 

THE ENGLISH INTERPRETER:
Did counsel say page 7 or page 6, because the interpreter...

MR. DEGLI:
Page 6, last paragraph. 

BY MR. DEGLI:

Q.
"Another time while travelling with Kabiligi to Gitarama, then seat of the transitional government, we passed by Musambira church right as it was being shelled by the Inkotanyi.  Right by the road leading to Musambira commune office, we found a group of approximately ten people who had been arrested by militiamen led by one Abdulhamani, who was known all over the country as a notorious Interahamwe.  Kabiligi ordered the armoured vehicle to stop.  They told him, 'Here are the Inyenzi we have arrested and we're continuing our search.'  Kabiligi advised them to remain vigilant so as to avoid Inyenzi infiltrators.  We continued on our way towards Musambira market and then turned around.  When we returned, the people had been killed by the Interahamwe and their bodies were still at the roadblock.  Kabiligi made no comment, and we returned to Kigali." 

Is that your statement?

A.
Indeed, it is.  But you would notice that there is an error there, and this is corrected in DY-4.  I had explained that that was the manner in which I described the incident. 

Q.
Never mind.  Never mind, we'll get there.  But let me just point out to you that in those two statements, in one case it is while you are on your way to Musambira that you saw dead bodies, and in the other case you saw people who had been arrested, Kabiligi spoke to the Interahamwes, and on your return those people had already been killed.

Now, in DY-4 you say, as you did before this Court, that in actual fact, Kabiligi was present when these people were killed.  And then my question is, how come, on two occasions in 1997, you said you saw just the dead bodies at the roadblock; and then you said you saw people who had been arrested and, upon your return, you found that they had been killed; and now, ten years after that statement, you say Kabiligi was present?

A.
There is no inconsistency there.  I told you that these people were arrested.  We found them sitting there at the roadblock, and they were shot in our presence. 

Q.
Witness, do you remember having told me right from the beginning that all the events that you witnessed you remember without any problem?  Do you remember having told me this yesterday? 

A.
That's what I said.  But there are people who take down the statements, they make errors and they write down things that I never said. 

Q.
So you're saying that 2nd Lieutenant Udemuka made an error and the investigators of the Tribunal also made an error? 

A.
That's possible.  The statement was not taken down the way I gave it, and that's why I'm saying that errors were made.  And I told them that my statement, the way you have written it, contains errors, and the corrections were made. 

Q.
But they were re-read to you, and you signed them.  Don't you find it strange that you signed a statement which did not reflect what you had told the investigators? 

A.
Yes, the statement was re-read to me, and when it was read again to me, I did point out the errors in regard to the month of June.  I did say that there was an error in what was said, and it was at that time that they decided to correct the error. 

Q.
Witness, are you not aware that on the 2nd of June, RPF had taken Kabgayi and all the ministers who were in Musambira or in Gitarama had already left, that all those ministers had left no later than the 2nd of June? 

A.
No, I don't know that.  I talked about evidence -- events that I saw and what I heard.  I didn't know when the ministers left Gitarama for Gisenyi.  And by the way, the radio stations were still announcing the fact that the ministers were working at Kigali. 

Q.
Well, then, tell me, you stated earlier that the RPF bombed or shelled the Musambira church; in other words, they were in the environs, I mean the RPF, to be able to shell the church? 

A.
Now, these shells were to fall on a particular area.  It doesn't mean that the soldiers who maybe launched the shells are in the neighbourhood. 

Q.
So the RPF shells were barely 7 to 10 kilometres in range, so they could have been in the environs?

A.
That will depend on the direction from which the shelling is done.  It depends on the position they occupied when they started the shelling.  And then, you know, in a war, not all locations are taken at the same time.  You can take one location, whereas some other location has not yet been captured. 

Q.
So you're saying that while shells were falling on the Musambira church and enemy fire was there, you left Kigali to just go to Musambira, and Kabiligi witnessed the death of people, and after that he went back to Kigali.  Is that what you're trying to say? 

A.
Absolutely, yes.  But let me add that he himself said, "I cannot continue to Gitarama where the government was."  And I don't know why he made that statement. 

Q.
And that's all he did throughout that period, that is, witness people being killed at a roadblock and then go and look at the hills and after that go back to Kigali.  Is that what you're saying? 

A.
Yes, that's all he did.  He did nothing further. 
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BY MR. DEGLI:

Q.
Anyway, the Trial Chamber shall determine.  I put it to you, Witness, that during that period that Kabgayi had already been captured; Gitarama was about to be captured; RPF was firing in the area, and Kabiligi never went Gitarama to or Musambira.  What would you say to that?

A.
We travelled; we carried out that journey with him.  Yes, some parts had been captured.  Gitarama was still free.  There was war going on, and there -- but Kigali was still insecure.  I don't know why you don't understand this.

Q.
Let me get to the last point of my cross-examination: it is in regard to the Interahamwes you talked of.  But before I do so, let me just draw to your attention the fact that it is very strange, very surprising, for someone who says -- like yourself, whose says you can remember everything you witnessed, that's the first time that you saw that kind of mass killing in your presence, and in two statements of yours, you never talked about them; it was only in January, ten years later, that you remember that kind of event.

A.
There's nothing surprising there.  It is the people who took down my statements who made the error.

Q.
You stated -- in regard to the Interahamwes whom Kabiligi met, you allege, that you met them in a school within the Kigali camp; is that right?

A.
Yes.

Q.
You further stated that Kabiligi had a driver for his own vehicle; is that right?

A.
Yes.

Q.
And on that day, somehow, Kabiligi decided to drive himself to that location?

A.
That is true.

Q.
So why was the driver not there, driving the vehicle?  Was he sick; was he -- had he gone on a trip?

A.
No, he was there.

Q.
But Kabiligi decided to drive himself?

A.
He came.  He took the driver's seat, and the driver dared not tell him to move away from there; “I want to sit on my own driver's seat”.

Q.
Quite interesting.  And you say that when Kabiligi went to that school he had a meeting with the Interahamwes; is that right?

A.
He talked to their leader.  I didn't say that he had a meeting with the other Interahamwes.

Q.
So why was Kabiligi going there to talk to the leader of the Interahamwes; to meet with the Interahamwes, to discuss with them, or what?

A.
He went there to talk to their leader.  He didn't talk to the other Interahamwes; he talked to their leader.

Q.
And you say those other Interahamwes came from where?

A.
They came from Bulinga in the Gitarama préfecture.

Q.
Bulinga, you said?

A.
Yes.

Q.
And you said that the Interahamwes were 100 to 150 in number.

A.
Yes.

Q.
And when Kabiligi finished talking to them you saw their vehicle, a pickup, which was moving in a particular direction; is that right?

A.
Yes.

Q.
And that vehicle was loaded with weapons and ammunition?

A.
Yes.

Q.
Now, who brought the vehicle there?

A.
The vehicle was driven by a soldier and there were soldiers on board.

Q.
Now, tell us: how did you manage to know that these Interahamwes came from Gitarama?

A.
I got to know when we went back to the headquarters.  I didn't know this when we were at the location base -- when we got back to the headquarters.

Q.
And it is your view that the vehicle that came -- was brought by Kabiligi for the purpose of distributing weapons to the Interahamwes?

A.
That's possible that vehicle came when we were there and Kabiligi was present.

Q.
So, you don't know exactly the person who brought that vehicle; you don't know for sure that it is Kabiligi who ordered that those weapons be distributed to Interahamwes?  You don't know that, do you?

A.
I can't confirm that, but I was saying to myself that this took place in our presence, and I thought it was Kabiligi who ordered that these weapons were brought.  I can't confirm that, that's why I just said when the vehicle came we were present.

Q.
Now, apart from the fact that you said that Kabiligi spoke to the leader of the Interahamwes and then a vehicle moved in that place, did the Interahamwes do anything in particular at that location?

A.
No, I know nothing else.  We left them there and we went away.

Q.
Don't you find it rather strange that weapons are to be distributed to Interahamwes; then they go and pick those Interahamwes from Gitarama to Kigali?  Why can't the weapons be transported from Kigali to Gitarama for that purpose?

A.
Well, these weapons were in a military camp.  It's only soldiers that can be witnesses to that.

Q.
So there was no military camp in Gitarama?

A.
Well, this was to reinforce those people came to reinforce those who were in Kigali.  It was not for them to fight in Gitarama, but to fight in Kigali. 

Q.
To fight against whom and where?

A.
Against the RPF.

Q.
And you're sure?  Did you see them after that fighting somewhere?

A.
No.  It's just that when we were at headquarters, the soldiers who were with us said they were going to Mburabuturo and, indeed, they went to Mburabuturo; they used the road on the road -- on the way to Kiyovu, and they were going to Mburabuturo.  

Q.
Did you go with them?

A.
No.

Q.
So how do you know that they took the road to Mburabuturo?

A.
Well, they took the road from Kigali -- from the Kigali camp to ESM and on to Mburabuturo were there was -- there was sustained hostilities.

Q.
What is the difference between Bulinga and Nyakabanda, can you tell us?

A.
These are two different communes.

MR. DEGLI:
Mr. President, I would need to refer to another statement by the witness, DY-3; page 5, paragraphs 2 and 3 in French, and in English, page 4, paragraphs 2 and 3. 

BY MR. DEGLI:

Q.
Do you remember having made another statement, DY-3, on the 10th of October 2001; you do remember, don't you?

A.
Yes.

MR. DEGLI:
Mr. Matemanga, could you give that statement to the witness, if possible?  

BY MR. DEGLI:

Q.
You have your statement with you, Witness?

A.
Yes.

Q.
Let me read this portion to you: "In mid-May I was in the escort of General Kabiligi who was the chief of army operations.  I was driving the armoured personnel carrier in his escort.  We drove to the primary school situated within Camp Kigali.  General Kabiligi was driving in a blue Pajero in front of us.  On that day Interahamwe from Nyakabanda in Gitarama préfecture were gathered at the camp, Kigali primary school, to be addressed by General Kabiligi.  Interahamwe numbered about a hundred to a hundred and fifty, mostly young men.  They were dressed in civilian clothes and emotely (sic) of uniforms; African print, kitenge.  Some of the Interahamwe were armed with local guns and automatic rifles.  General Kabiligi was in military camouflage uniform with black beret.  I remained in the APC while General Kabiligi came out of his car and started addressing the Interahamwe.  I did not hear what General Kabiligi said to the Interahamwe as I stayed inside the APC.  General Kabiligi addressed the person who looked like the leader, and he spoke softly.  I do not know the person.  My assumption was that he was giving orders to the chief of Interahamwe to relay to the other Interahamwe under him.  When he finished talking to the leader of the Interahamwe, he boarded his vehicle." 

I won't go any further; however, let me draw your attention to some aspects.  

First of all, you told this Court at length that it was Second Lieutenant Udemuka, in DY-2, who took down your statement, who indicated that you were the driver of an armoured personnel carrier.  

Now, you have DY-3 here taken by investigators of the Tribunal.  You again said that you were driving the APC in his escort.  Why -- could you tell me why this comes up again in your statement to the investigators of the Tribunal?

A.
Well, the interpreter spoke in English; he was with me -- no, no, the interpreter spoke Kinyarwanda. 

THE ENGLISH INTERPRETER:
Witness corrects his statement. 

THE WITNESS:
And I never told him that I was a driver.

BY MR. DEGLI:

Q.
Now, could you tell us that -- earlier you had said that the Interahamwes came from Bulinga commune, but here you say that the Interahamwes came from the Nyakabanda commune.

A.
Well, I was mistaken here; it was, indeed, Bulinga commune.  That's where the Interahamwes came from.  I'm sure I am the one who made the mistake. 

Q.
So how did you get to know that it was Bulinga instead of Nyakabanda?

A.
Well, I thought I had said Bulinga in my statement.  I didn't know that I had said Nyakabanda.

Q.
Now, in the statement you also said that Interahamwes came to listen to General Kabiligi, so in -- why would he then talk only to their leader instead of the Interahamwes, whereas, they were present, 100 or 150 of them?

A.
I don't know why.  We got to this part and he spoke to their leader.  So I cannot tell you why he did not address the Interahamwes and, rather, chose to speak to their leader.  Maybe he gave him orders so that the chief, in turn -- their leader, in turn, would be able to pass down -- pass on the orders.

Q.
Witness DY, are you able to tell us why or how, in your first statement made to Second Lieutenant Udemuka, and in your second statement, DY-1, to the investigators of this Tribunal, you never remembered this distribution of weapons made by General Kabiligi to Interahamwes, and you only remembered this event in 2001, which is some seven years after the event?

A.
Could you please repeat your question, Counsel?  I don't know what you're getting at.

Q.
When I'm asking you how this event, which you witnessed personally -- in your first statement dated 18 September 1997, DY-2, and in your second statement, DY-1, of 19 October 1997, you never talked about these events.  It was only in 2001, seven years after these events, that you remember them.

A.
Now, the issue of the distribution of weapons, that question was never put me.  I was never asked to provide details in regard to the distribution of weapons.  I was asked where they met.  I said they met at the Camp Kigali primary school, that he spoke to their leader. 

Q.
Now, who put that question to you?  Because I don't see it in any of your statements.

MS. GRAHAM:
Your Honour, it's just in the statement that you read from, if you follow through on the paragraph.

MR. DEGLI:
Mr. President.  Mr. President; I'm sorry.  I'm talking of the first two statements made by the witness.  The witness made mention of this event only from the 10th of October 2001; so, DY-2 and DY-1 never made any reference to that event.  That's what I'm saying.

MR. PRESIDENT:
Mr. Witness, in this Kinyarwanda statement given to this person in Rwanda, I noted that you said that there are quite a few mistakes there.  But, still in this DY2, there is a question which is asked: "While with the general, did you ever see him give guns to the Interahamwe?  Never.  Maybe he did that when he moved with other people." 

So, there, there is a reference to Interahamwe and giving guns.  Do you have any comment on that, in light of your previous answer to counsel's question that you were never really asked about Interahamwe guns? 

THE WITNESS:
I told you that I did not escort Kabiligi every day; there were two separate vehicles.  Even if he distributed guns, it was when I was not with him.

MR. DEGLI:
Mr. President, have you finished? 

BY MR. DEGLI:

Q.
Witness, you're saying here that Kabiligi never distributed weapons; you are not saying that he distributed them when you were not there.  Now, after this statement in 1997, how could you get these weapons distributions as from 2001?  Explain that to us.

A.
This is what I told you: I never saw him take any weapon and distribute it.  I told you that we saw a vehicle in which there were weapons and that that vehicle came when we were in the Kigali primary school in Kigali camp, but I did not see him take any weapon and distribute it.  I saw him speaking to Interahamwe leaders, but I do not know what they said.

Q.
But that is not what is written in your statement, what the President has drawn your attention to.  Let me continue, Witness.  In the same statement, shortly after the -- what the President just read out to you, this is what was said: "Did you not see him in other Interahamwe meetings?", and your answer was, "No, except that he took part in meetings with ministers in Murambi in Gitarama since they had the same view of things and they trusted each other.”  Now, tell us: why do you say here, again, that there was no meeting with Interahamwe, whereas, before 2001 you placed him in a meeting talking to Interahamwe?

A.
No, he had no meeting with Interahamwe; he spoke to the leaders of Interahamwe.  In Musambira he did not talk to the Interahamwe; he talked to their leader Mr. Abdul Rahman.  What I'm saying is that he did not bring them together in one place and address them; he spoke to their leader.

Q.
In your statement DY3, which I just read, it is said that Interahamwe came there to listen to General Kabiligi?

A.
I believe that my statement was not properly taken down.  I'm telling you that the Interahamwe were there, but Kabiligi spoke to their leader and not to the Interahamwe.  I would like us to agree on this point.

MR. DEGLI:
Mr. President, we might pause for the break, but I would not lead -- need more than ten minutes; five minutes, actually.

MR. PRESIDENT:
We'll have a break now, about 20 minutes. 
(Court recessed from 1105H to 1130H)
MR. PRESIDENT:
You have five minutes left, Mr. Degli.  Please proceed.

MR. DEGLI:
Thank you, Mr. President.

BY MR. DEGLI:

Q.
Witness, a while ago we were talking about Interahamwes and you said that the Interahamwe, according to you, went to Mburabuturo to fight.  Can you tell me at what point in time Mt. Mburabuturo fell in the hands of the RPF?

A.
I do not recall.

Q.
Do you remember when fighting started at Mt. Mburabuturo?

A.
In May.

Q.
And if I put it to you that it is from mid-June, that the fighting started, and that is one of the last places that fell in the hands of the RPF in the -- at the beginning of July, what would you say?

A.
I agree that Mt. Mburabuturo fell in the hands of the RPF in July, but the fighting started well in advance.  There were -- there was sustained fighting, but the fighting started in May.

Q.
You agree that Mburabuturo fell in the hands of the RPF in July.  Can you tell me when, because the Rwandan Armed Forces spent only three days, from the 1st to the 3rd, in Kigali?  So can you tell me when exactly this happened, on what day?

A.
If I am not mistaken, it is in the first few days of July, but I cannot give you the exact date.

Q.
You are saying that fighting went on in Mburabuturo from May to July; is that what you're saying?

A.
Yes, that's what I was trying to say, but fighting took place on some date, not every day that -- there would be fighting on one day, and no fighting on another day.

Q.
And if I suggest to you that the fighting in Mburabuturo started on the -- around mid-July -- mid-June, I beg your pardon, would you maintain your stand that it was before?

A.
You would be mistaken if fighting started and became sustained at that -- around that date.  It doesn't mean that the fighting stopped.  Take, for example, that the RPF was coming, and fighting had started -- there were days when there was no fighting. 

Q.
Could you understand and explain why the Interahamwe, you say, were taken to Kigali to take weapons and fight -- did not fight to defend Gitarama, which was also a threatened zone?  Why did they not stay there to defend Gitarama?

A.
That question should not be put to me.  I was not responsible for giving orders or instructions to the Interahamwe.  I told you that --

Q.
Witness DY, before I finally conclude, I would like to tell you that the events that you have talked about in front of this Chamber never existed; they are barely a figment of your imagination.  What would you say?

A.
I am talking of what I saw.  I am talking of events that I personally witnessed. 

Q.
I would also like to put it to you that if you, you are Tutsi in General Kabiligi's escort, who did not even bother about your presence and did nothing.  And General Kabigema (phonetic) is also a Tutsi in his escort, Kapaorasindo (phonetic,) who was his driver, was a Tutsi; and if he did not do anything about it, it is that General Kabiligi lived in the same manner with other soldiers of the Rwandan Armed Forces and he did nothing against them, and they were Tutsis also, what would you say about that? 

MS. GRAHAM:
Objection, Your Honour.  I don't believe the witness should be made to answer.  Is there a question in there, or is this closing argument?

MR. PRESIDENT:
There are two questions, Mr. Witness.  The first question is: what you have said according to Counsel, cannot be correct because General Kabiligi, by having a Tutsi gunner in this entourage, showed that he wouldn't have behaved as you have described.  That's the first issue, Mr. Witness.  What is your comment on that? 

THE WITNESS:
If he did not do anything to me, he should put the question to him.  I don't know what he thought about me.

MR. PRESIDENT:
Do you know whether he knew that you were a Tutsi?

THE WITNESS:
I am not aware if he knew I was Tutsi, and I do not know if he took any particular notice of my face.

MR. PRESIDENT:
Then you referred to some other --

MR. DEGLI:
Yes, Mr. President; I referred to Corporal Kabagema (phonetic).  He, himself, talked about him and said that he was one of the drivers who came to replace their group, and Corporal Batsinda who was General Kabiligi's driver, who are both Tutsis.

MR. PRESIDENT:
So that's the question now.  Reference is made to two persons, allegedly Tutsi.  What would you say to that, again, showing there was no anti-Tutsiness in respect of General Kabiligi?

THE WITNESS:
He did not show anything in his conduct, but you -- I do not know what was in his mind.  If he actually liked the Tutsi, he could have saved others.

MR. DEGLI:
Mr. President, in reality, I have finished, but there is a question the Nsengiyumva team asked me to put it to the witness.  I'm going to rephrase it so that the witness can answer because I do not believe another team will get up for that.

BY MR. DEGLI:
Q.
Let me ask you: you were in the reconnaissance battalion and you said in your statement that Nzuwonemeye at one point in time was commander of that battalion.  I'm sorry; I believe when we get to the end, there is a tendency to go fast.  Can you tell me when Major Nzuwonemeye died and on what occasion that was?
A.    Major Rwendeye died in 1990 in November, but the exact date in the month I do not know.

Q.
Did you say 1990?

A.
Correct.

Q.
And under what circumstances did he die?

A.
He died in the front line; he was shot in Mutara.

Q.
And he was the one that was replaced by Nzuwonemeye?

A.
No, not him.  

Q.
Who was there before Nzuwonemeye then, please?

A.
Major Mudacumura came before Nzuwonemeye.

Q.
Witness, thank you.

MR. DEGLI:
Mr. President, Your Honours, I have finished.  I would just like to tender the documents I referred to as exhibits for General Kabiligi: DY-1, 2, 3, 4, D. N1, and the map that we referred to.

MR. PRESIDENT:
All right.

MS. GRAHAM:
Your Honours, I'm sorry to intervene at this point, and I understand that this is, kind of, irregular; however, because of my mistake, I forgot during my examination-in-chief to ask the witness to dock ID Théoneste Bagosora.  Since he spoke about him in his examination-in-chief, I would ask with your leave for me to do that know.

MR. PRESIDENT:
Let's come back to that in a moment.  So shall we do this in the sequence you addressed these documents, then, maybe?  Did you start with D. N1 or the map, during your cross examination?  What was the first one?  And then we take the four statements at the end.

MR. DEGLI:
Mr. President, let me start off with the witness statements.  I'll start that; then I go on to D. N1, and then conclude with the map.

MR. PRESIDENT:
All right.  So we were at D. K27 --

MR. MATEMANGA:
Yes.

MR. PRESIDENT:
-- weren't we?

MR. MATEMANGA:
Yes, yes.

MR. PRESIDENT:
So DY-1 will be D. K28A and B, English and French, respectively; DY-2 will be D. K29; DY-3, D. K30; DY-4, D. K31; and French, generally, being the original and, consequently, “A”.  That was the first ‑‑ first bunch, Mr. Degli.  Then you wanted to go on to DN? 
(Exhibit No. D. K28A and D. K28B admitted, under seal)
(Exhibit No. D. K29A and D. K29B admitted, under seal)
(Exhibit No. D. K30A and D. K30B admitted, under seal)
(Exhibit No. D. K31A and D. K31B admitted, under seal)

MR. DEGLI:
DN, Mr. President, DN-1 because there are two DNs.  I want to refer -- I want to tender only the one I referred to here.

MR. PRESIDENT:
D. K32 for DN-1, English and French, “A” and “B”.  Yes
(Exhibit No. D. K32A and D. K32B admitted, under seal)

MR. PRESIDENT:
And the map? 

MR. DEGLI:
Yes, Mr. President, the map which was referred to by the witness. 

MR. PRESIDENT:
All right.  D. K33 then. 
(Exhibit No. D. K33 admitted)
MR. DEGLI:
Mr. President, Your Honours, thank you very much. 

MR. PRESIDENT:
Is there any other cross-examination of this witness? 

MR. SKOLNIK:
Mr. President, we're going to pass on cross-examination of this witness. 

MR. PRESIDENT:
Then we come to re-examination and the remaining issue. 

Ms. Graham.

FURTHER EXAMINATION-IN-CHIEF
BY MS. GRAHAM:

Q.
During your examination-in-chief, when I was asking you questions, you spoke about Colonel Bagosora and how you saw him at the Hôtel des Diplomates; do you remember that?

A.
Yes, I do.

Q.
If you were to see Colonel Bagosora again, do you think you will be able to recognise him?

A.
Yes, I would.

Q.
Could you please take a look around this courtroom and see if you see Théoneste Bagosora in this room, just as you -- the procedure as -- just as the procedure that you followed with Gratien Kabiligi?

A.
Yes, I could do so.

Q.
Can you see him in this courtroom and, if so, could you describe where he's sitting, and -- or what he is wearing?

A.
I can see him.  He is sitting close to the wall, to the left side.  He is the first person in that row.  He is wearing a grey coat and he's wearing glasses.

MS. GRAHAM:
May the record reflect that the witness has identified Théoneste Bagosora.

MR. PRESIDENT:
Did you have any questions in your re-examination? 

MS. GRAHAM:
I have just a small matter, Your Honour.

RE-EXAMINATION
BY MS. GRAHAM:

Q.
Mr. Witness, during the cross-examination by Defence Counsel, Degli, you have been asked questions on the previous statements that you have made -- that you made to the ICTR investigators; do you recall that?

A.
Yes.

Q.
They asked you questions on the statement that you gave to the ICTR investigators in October 1997, and the one you gave to the ICTR investigators in October 2001; do you remember that?

A.
Yes, I do.

Q.
You were also asked questions about the statement you made to the Rwandan authorities in September 1997.

A.
Yes, I do recall.

Q.
When you gave that statement, how was that statement taken down?

A.
It would appear to me that the authorities did not pay a lot of attention to my statement.  I believe it was -- it would appear to me that it was just discussion.

Q.
Yes, you have said that already.  What I would like to know now is: in which format, how was that statement taken down?  When you sat down with the second lieutenant, how did he take down the statement? 

MR. SKOLNIK:
I object to the question because only the lieutenant could state how he actually took it down.  I mean, I understand what Ms. Graham is -- her question is; for example, did he write it down, or whatever, but what was written down and the contents of what was taken is -- only the lieutenant could say that, and not him.

MR. PRESIDENT:
Mr. Witness, did you proceed -- did you see how the lieutenant proceeded when he was taking down your statement?  What was his working method? 

THE WITNESS:
He used his pen and a piece of paper.  He asked me a few questions.  He did not ask me many questions.

BY MS. GRAHAM:

Q.
Mr. Witness, when you signed that statement, was that in the same format?

A.
Yes, it was a handwritten statement on a piece of paper.

MR. DEGLI:
Mr. President, I'm sorry but these various issues were not dealt with in chief and were not dealt with in cross-examination, so the Prosecutor is forcing us to start this all over again.

MR. PRESIDENT:
No, no.  One of your main strategies, and rightly so, Mr. Degli, was to go through the four statements and pinpoint discrepancies, and what the Prosecution is doing now is simply to try to explain how such discrepancies, in her view, could take place.  So that's what's going on here.  This is normal redirect.  Do you have the question?

MS. GRAHAM:
And I believe I have the answer as well.  I'm ready to move on to the next one, Your Honour.

MR. PRESIDENT:
All right.  That's even better.

BY MS. GRAHAM:

Q.
Mr. Witness, you also, during the cross-examination, made reference to your statement you gave in January 2004 to the ICTR investigators; do you remember that statement?

A.
I do.

Q.
Before you gave that statement, was some of your statements read back to you in full?

A.
Some statements were not read to me.  The statement I made to the judge advocate’s department was not read to me; the others were read, and I made some corrections.

Q.
We have already spoken about one in length about one nature of the corrections that you made relating to Kabiligi's presence at the killing of the ten-plus people; however, could you explain to us, what was the other correction that you made in that last statement?

A.
We corrected a number of facts concerning the movement to Musambira, and some matters concerning the LAV.
(Pages 27 to 38 by Roxane Lane)
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BY MS. GRAHAM:

Q.
What were the matters concerning the LAV that you corrected?

A.
It was where it was mentioned that I was a driver, and I said I was, rather, a gunner.

Q.
Thank you, Mr. Witness.

MS. GRAHAM:
Thank you, Your Honours; I have no further questions.

JUDGE REDDY:
I really have one question to ask you, Witness.  You were cross-examined on a number of inconsistencies – or, discrepancies between your earlier statements and your evidence before us here, and I really want to focus on one such discrepancy.  Now, from your statement, DY-2 and DY-1, it would appear that neither you nor General Kabiligi saw the Interahamwe kill ten people at Musambira, but that you only saw the dead bodies of these persons after they had been killed.  Yet you told us, ten years after the event, almost, that both you and Kabiligi were present and witnessed the killing of these ten persons.  And, as I understand you, the only explanation you have offered for this discrepancy is that those who interviewed you and recorded your earlier statements got it wrong.

Now, what I would like to do is ask you if you have any other explanation as to why you should have said two entirely different things on this very important piece -- very important episode that you claim you saw.

THE WITNESS:
I do not have any other explanation.  I was an eyewitness to those events.  When the statement was read back to me, I said clearly that those who took down my statement might have made mistakes.

JUDGE REDDY:
All right.  Thank you.  I just wanted to give you an opportunity to explain yourself.  Thank you.

MR. PRESIDENT:
Mr. Witness, there was one issue you explained in response to a question by Defence counsel, why you left the main road from Kigali to Gitarama and made this deviation to Musambira.  You will recall that you said that there was an approximate deviation -- or a distance between the road and Musambira of about one kilometre.  Could you explain a little bit further why it was decided by the general to leave the main road and go into this smaller locality Musambira?

THE WITNESS:
I do not know why.  He knew the reasons.  He had a specific programme.  I do not know the reasons for the deviation, so he can answer the question.

MR. PRESIDENT:
But you were there and you may have observed some objective elements; in other words, even if he didn't tell you, he gave the orders, he was the general.  Maybe out of the context, you could explain to us.  I think you made a little hint, but I didn't understand that hint.  Can you please develop on that please?

THE WITNESS:
He did not give us orders, as such.  He got on the vehicle and when we went to -- we were going to that place, he stopped; alighted; he looked at hills; came back to the vehicle; and we proceeded.  But, otherwise, it's up to him to, really, give the reasons for his going there, because he was the one who was in charge.

JUDGE EGOROV:
Mr. Witness, as a Tutsi, did you feel, yourself, comfortable in the Rwandan army?  Didn't you feel some different attitude, or had you been treated in a different way in comparison with your colleagues, Hutu?

THE WITNESS:
At a certain time I had some apprehension; especially in 1994 I had some discomfort.

JUDGE EGOROV:
That's all.  Thank you.

MR. PRESIDENT:
All right.  That brings us to the end of your testimony, Mr. Witness.  Thank you very much indeed for having come the long way to testify before this Tribunal.  We wish you a very safe journey home.

THE WITNESS:
Thank you, Mr. President.

MR. PRESIDENT:
We will then bring in GS.
(Witness excused)

MR. PRESIDENT:
Mr. Matemanga, you will have noted that D. K30, the English version is “A”, in D. K30.

Good afternoon, Mr. Witness.

THE WITNESS:
Good afternoon, Mr. President.

MR. PRESIDENT:
You will be referred to as Witness GS in these proceedings.  Do you have a document in front of you?

THE WITNESS:
Yes, I have it.

MR. PRESIDENT:
Is it your signature at the bottom of that document?

THE WITNESS:
Yes, that is my signature.

MR. PRESIDENT:
Does that imply that the information contained in the document is correct?

THE WITNESS:
Could I read it?

MR. PRESIDENT:
Please do.

THE WITNESS:
I have just read the document and the information contained in this document is correct.

MR. PRESIDENT:
Thank you.  P --

MR. MATEMANGA:
191.

MR. PRESIDENT:
-- under seal.  Thank you.
(Exhibit No. P. 191 admitted, under seal)
MR. PRESIDENT:
Mr. Rashid.

MR. RASHID:
Good morning, Mr. Witness.

MR. PRESIDENT:
Good afternoon.  All witnesses in this court, Mr. Witness, have to tell the truth and you will now make your solemn declaration to that effect.

MR. MATEMANGA:
Please stand up.  Raise your right hand and say after me.
(Declaration made by Witness GS in Kinyarwanda)

WITNESS GS,

first having been duly sworn,

testified as follows:

EXAMINATION-IN-CHIEF
BY MR. RASHID:

Q.
Mr. Witness, which part of the Rwandan Armed Forces --

MR. TREMBLAY:
Mr. President, are we in an open session?

MR. PRESIDENT:
We are in an open session.

MR. DEGLI:
Mr. President, is it possible to see the witness, because from here we can't see him at all?

BY MR. RASHID:

Q.
Sorry, Witness.  My first question is: can you tell us which part of the Rwandan Armed Forces you were a member of in 1994?

A.
I was a member of the military company in Camp Kanombe.

Q.
Which company; could you just tell us the full name of the company?

A.
Building or construction company, military building or construction company, also known as BM.

Q.
And, where were you based -- where was that company based in 1994?

A.
In April 1994 that company was based at Camp Kanombe, in Kanombe.

Q.
And how many persons would you have found in that company in April 1994?  How many members were there?

A.
There were about 230 people in that company.

Q.
And this BM company, what was its function; what was its job in the army; what did they do?

A.
The military construction company was entrusted with constructing military buildings, as well as the task of repairing military buildings.

Q.
And in April 1994 who was the commander of this company?

A.
Major Augustin Ntibihora.

Q.
And which préfecture in Rwanda did he hail from?

A.
Major Augustin Ntibihora was a native of Gisenyi préfecture.

Q.
And where were you on the night of 6th April 1994?

A.
I was at Camp Kanombe.

Q.
And what do you remember happening that evening at Camp Kanombe?

A.
I remember that at around 8:30 in the evening President Habyarimana's aeroplane was brought down, and after that, at around 9:00 in the evening, I saw Major Ntibihora, Major Ntabakuze and the lieutenant colonel who was in charge of the medical section in the army.  The three officers passed near me -- near where I was.  I was near the building of the offices of the military construction company.  Ntabakuze was making gestures while speaking to Major Ntibihora.  And he was telling him, "They have killed him, but there are other people who will come after him; and the people who killed the President were Tutsi; therefore, they, too, have to die, and that they should avenge the president's death".  And, indeed, this is what happened immediately afterwards, because at around four o'clock in the morning: there was shooting; there was firing; and the paracommando battalion went out of the camp and members of the paracommando battalion started shooting and, therefore, at that time we heard gunshots, but in the meantime --

MR. PRESIDENT:
This is good and well, Mr. Witness.  Let us take this a little bit slower.  I think you want to establish first exactly who were these people, Mr. Rashid, with whom the witness met on this.

BY MR. RASHID:

Q.
Witness, I want to take you back to the point where you see Major Ntibihora with Ntabakuze and the lieutenant colonel that you said headed the medical services.  Where were you when you saw them that evening?

A.
I was in front of the office of the military construction company.

Q.
And you said, as they were passing by, somebody made a gesture and then made a statement.  Who was that person who was making that gesture and then followed up with a statement regarding the president's death and avenging his death?

A.
It was Major Ntabakuze.  At that time he was talking to Major Ntibihora, who was a colleague of his.

Q.
And when he made that statement, who was he talking to; who did he say those words to?

A.
He was talking to Major Ntibihora.

Q.
You also mentioned that a lieutenant colonel was there.  Can you remember his name?

A.
When his name comes back to my mind, then I'll give it to you.

Q.
Witness, I want you to repeat the statement that Major Ntabakuze made that evening.  If you could try and remember the exact words that he used in Kinyarwanda, and then we will get an interpretation of it.

A.
He told him, in Kinyarwanda, even if they have killed him, other people will come after him.  And I have just remembered name of the lieutenant colonel.  He was Lieutenant Colonel Baransaritse.

Q.
Thank you.

MR. RASHID:
Mr. President, if it is possible, I would like for the words that were used that evening by Major Ntabakuze to be told to us through our earphones via the Kinyarwanda interpreters, if that's possible.

BY MR. RASHID:

Q.
Witness, if you could just use the words that he used that evening in Kinyarwanda, so that we can get the interpretation of that.

MR. SKOLNIK:
I object to this procedure, Mr. President.  Could we have this not translated to the witness?  It's obvious that --

MR. RASHID:
Mr. President, before Mr. Skolnik goes on, the witness does understand English quite fairly, and his French is also pretty decent.  Just to let you know before he dives into whatever he is going to say.

MR. ERLINDER:
Mr. President, excuse me; in that regard, since we have a witness who understands all three languages, I think that discussions with respect to the propriety of specific testimony should be held out of the presence of this witness.  We would ask that he be removed from the courtroom so we could argue these issues.  Thank you, Mr. Reddy (sic) for making that clear -- Mr. Rashid, I'm sorry.

MR. PRESIDENT:
We will take this into account.  But let us just see, instead of moving the witness in and out, whether Mr. Skolnik can make an objection in a disguised way.

MR. SKOLNIK:
This is really going to take a mental gymnastic, and I'm not sure I am capable of reaching this plateau that you have just given me.  It seems to me that -- it seems to me that my colleague on the other side is having a certain difficulty in achieving some kind of an objective, if I can put it that way.  And the witness has already given two answers: he gave the first answer a few minutes ago, and he was asked now to repeat it; and now he is being asked again to repeat in the Kinyarwanda language.  I mean, I think that's going a bit -- that's a bit much.

MR. ERLINDER:
Mr. President, if I could interpose also: the question was asked and answered, and continued repeating of the question, of course, is not appropriate.  But I would reinforce our concern that, because this is an important witness, we not allow the witness's testimony to be influenced by the discussions that we have in court.  And I respectfully would request that, when we have objections, we ask this witness to be absented so that we can talk openly about those issues and make a proper record in the court with respect to what those issues are.  If we are forced to talk in code, I am afraid that we'll not move our procedure along very quickly.

MR. PRESIDENT:
Of course not; you will not talk in code.  None of us will do that.  But what happened now is, it was pretty obvious what the objection was about: it was whether we should hear this witness again.  And I expected that Mr. Skolnik would be able to make that objection, and he succeeded very well.

Now, the reason why this is coming up now, again, is that the witness went very fast when he started.  And you will have noticed that what happened here was that I tried to slow down the witness to ask him to start from the beginning again.  So, frankly, I haven't jotted down what he said in the first place.  I see that some of you may have done it.

There is a need to take this from the outset and to hear the wording again, even if it's on the record.

Now, please, do that Mr. Rashid, but we will certainly, when we come to objections of a substantive nature, bear in mind the witness's linguistic skills.  That's obvious.  Thank you very much.

Please proceed.

MR. RASHID:
Mr. President, with the assistance of the interpreters --

BY MR. RASHID:

Q.
Mr. Witness, I would like you to tell us the Kinyarwanda words that were used that evening by Major Ntabakuze regarding the death of the president and the actions to be taken thereafter.

THE ENGLISH INTERPRETER:
The interpreters should like to know whether they should also give the Kinyarwanda version, or simply translate what the witness says.

MR. PRESIDENT:
We now simply want a translation, word by word, slowly of what the witness heard.  Can we have that, please?

THE KINYARWANDA INTERPRETER:
"This is what the major said: ‘They killed him; however -- but there are other people who will be killed before he is buried and that, literally, those people will serve as his bedding’, and this implied that people would be killed."

MR. ERLINDER:
Mr. President, I just note for the record that that is a completely different understanding that was translated initially, and either the first translation was completely wrong or this testimony is different, and I'm not sure which it is.  But that is not what he said, at least as translated in English, previously.

MR. PRESIDENT:
Next question.

BY MR. RASHID:

Q.
Witness, aside from Major Ntabakuze making this statement, what else was spoken at this place -- or what else happened there?

A.
They went into the office and later they came out of the office and gave instructions to the effect that coffins should be made for the people who had been killed in the plane crash.

Q.
When Major Ntabakuze spoke these words that you have said here today, what was his demeanour?

A.
He was angry.

Q.
You also said initially that, at around four o'clock in the morning members of the paracommandos left the camp; is that right?

A.
That is correct.

Q.
And do you know where they went?

A.
They went to civilian neighbourhoods because the camp is located near a civilian neighbourhood.

MR. ERLINDER:
Mr. President, I would like to interpose an objection.  Unless this witness testifies that he was outside the camp, he would have no personal knowledge with respect to where anyone left -- anyone went who left the camp, himself.  And so, I would respectfully request that that answer be stricken, and that we ask this witness what he saw, or establish that he was outside the camp so that he knew where people went when they left the camp.  But at this point there is no basis for this witness testifying about what people did outside the camp, based on his own personal knowledge.

MR. PRESIDENT:
So, let's see what is the basis for his testimony.  You were in the camp, Mr. Witness?

THE WITNESS:
Yes, I was at the camp.

MR. PRESIDENT:
And people left around 4 a.m., in the morning?

THE WITNESS:
Yes.

MR. PRESIDENT:
And how do you know where they went?

THE WITNESS:
I know about it because, shortly before that, there was shooting coming from where the -- the direction of the president's residence.  That was around midnight.  And members -- it was members of the Presidential Guards who were shooting.  With regard to members of the paracommando battalion, they went out of the camp at around 4:00 in the morning and went to Kanombe in a civilian area, and there they helped their colleagues to kill civilians.

MR. ERLINDER:
That is not responsive to your question.  I believe you asked how he knows what they did outside the camp, and he merely repeated his original answer.

MR. PRESIDENT:
Let us now hear what this witness has to say.  And we can't strike the evidence.

Go ahead now, Mr. Rashid.

BY MR. RASHID:

Q.
Witness, how did you know that paracommandos had gone out of the camp at 4:00 in the morning and started committing crimes around the Kanombe area?

A.
I was at a guard post which was near the place where they passed by on their way out of the camp.  At around 7:00 in the morning I went out of the camp and went to the civilian neighbourhood, and I saw dead bodies.  I had members of my family who lived near the crash site; actually they were members of my father-in-law's family.  And when I got there -- I got there when members of the paracommando battalion were already far from there, but residents of that area said that members of the paracommandos were killing Tutsis.  On my way I met a chief warrant officer known as Gasutamo, and he seemed to me that he was checking to see whether the massacres had actually been committed.  I did not talk to him; I went on my way and came across a member of the Presidential Guard who was there.  And when that member of the Presidential Guard saw me, he called me and he told me to be careful and that I should walk slowly so that Inkotanyi would not be able to kill me.  At that time I was near my relative's house.

Q.
Let's just take it back a bit.  Do you know who commanded the paracommando battalions?

A.
At that time the commander of the paracommando battalion was Major Ntabakuze.

Q.
What time did you leave the camp to go to that neighbourhood on the morning of the 7th?

A.
It was the morning of the 7th of April at 7:00 in the morning.

Q.
And what was the name of this area that you went to; was it known by any specific name?

A.
It was the Kamashashi cellule in Nyarugunga secteur.  It was located about 300 metres away from the camp.

MR. TREMBLAY:
Could we have the spelling, Mr. President?

MR. RASHID:
Mr. President, Kamashashi, I believe appears on the PIS -- on there somewhere, and if we look at No. 6 on the groups and places -- is the Nyarugunga secteur, Kamashashi being the cellule.

THE ENGLISH INTERPRETER:
Kamashashi is the cellule.

BY MR. RASHID:

Q.
Witness, you said you came across a man by the name that you called Gasutamo.  Do you know which part of the armed forces he belonged to in April 1994?

A.
He was a warrant officer and he was a member of the LAA battalion, the light anti-aircraft battalion.

MR. RASHID:
Mr. President, for the record, Gasutamo is No. 1 on the list of common names, and Ntibihora, the major that commanded the building company, is No. 5.

BY MR. RASHID:

Q.
And what was Gasutamo doing in that neighbourhood?

A.
Gasutamo was counterchecking to see whether the massacres had been committed, as had been desired.  At least, that's the impression I got.

Q.
You also mentioned your father-in-law's family.

A.
Yes, I mentioned them, but I had not finished my narration.

MR. PRESIDENT:
That Gasutamo, did you speak with him?  Did the two of you exchange words?

THE WITNESS:
I told you that I did not speak to Gasutamo.

BY MR. RASHID:

Q.
Can you now finish what you were about to tell us about your father-in-law's family?  You said that you hadn't finished.

A.
The soldier told me to be careful, that I should walk slowly so that I am not killed by the Inkotanyi.  And when I heard that, I immediately understood that members of my family had been killed.  I was about ten metres from where I saw five bodies and I came to know that one child had fled, but was killed later in Ndera, because members of the military company had launched an attack in Ndera, led by a certain Lieutenant Munyaneza who was working with Major Ntabakuze.

Q.
You said that you found --

MR. PRESIDENT:
Which soldier are you referring to?  Some soldier spoke to you; who was that?

THE WITNESS:
I'm referring to one of the soldiers of the Presidential Guard who were guarding presidential -- President Habyarimana's residence.

MR. TREMBLAY:
Mr. President, I would like to draw your attention to the fact that we are moving further and further away from the witness's written statement.  The information relating to the family, the conversation with a member of the Presidential Guard, in particular, does not appear at all in this witness's statement; therefore, I wonder what is the use of a witness statement in assisting us in preparatory work.

MR. PRESIDENT:
It's noted what is on page 4 of the English version, the third and fourth paragraph there, Mr. Tremblay.  It's noted what is there and what's coming up now.  Thank you very much.

Now, try now to proceed very slowly with this witness, Mr. Rashid.

BY MR. RASHID:

Q.
Mr. Witness, you said that about ten metres away there were five bodies that you saw.  Did you recognise who these five persons were?

A.
When I was talking to the soldier who was the guard, I was about ten metres from my father-in-law's house.  And, in fact, when I entered the house I first saw my father-in-law's body, and then I saw my sister-in-law's body in the living room and -- first, I had seen, I beg your pardon, my brother-in-law's body; thirdly, I saw my father-in-law's body in one room; and then I saw my mother-in-law's body and another sister-in-law's body; and the last body was under the bed, and that person had been shot in the neck.

MR. TREMBLAY:
These are allegations which should have been in the written statement.  Since my client is implicated in this narration, I would like to have, at least, a will-say statement, as a matter of courtesy.

MR. RASHID:
I'm not going to dwell on this, Mr. President.  I'm moving on from there.  I just have one more question from this witness regarding this issue and then I'm going to move on.

MR. SKOLNIK:
Just a second; may I say something?  Mr. Rashid says, "Well, I'm moving on", but the damage has been done.  And we have to come to a procedure that we know about.  We have enough problems with witnesses being changed all the time.  Now we have this kind of a problem.  And I think that the Prosecutor ought not to lead evidence on things that he knows are going catch us by surprise.

MR. RASHID:
Mr. President, I don't really see much of a surprise.  The witness talks about going to this area and witnessing the death -- or, at least, witnessing certain things in this area.  I have gotten some extra information from him.  It doesn't really change this story, as such.  The only important thing is the next question that I am about to ask, which will confirm what he has said before in the statement.

MR. PRESIDENT:
Very briefly --

MR. TREMBLAY:
Mr. President.

MR. PRESIDENT:
No.  If you now have the fourth page of the English version in front of you and if you would then kindly look at the third paragraph, and if you then look at the penultimate sentence, the penultimate sentence of that paragraph, this seems to be where the witness is.

Mr. Tremblay.

MR. TREMBLAY:
With due respect, Mr. President, when mention is made of corpses in the written statement, the only place where mention is made of bodies is at the presidential palace, and nowhere else.  But now, here, this witness for the very first time is mentioning the fact that he saw dead bodies at another place, and this is a surprise.  I know where the Prosecutor is going to with these new allegations.  And at the end of the day, they will just place all these allegations on top of us, and I think this is something that is totally unacceptable.

MR. PRESIDENT:
We have some new elements here, Mr. Rashid, haven't we?

MR. RASHID:
Well, Mr. President, if you look at the statement -- and this is where I am heading right now --

MR. SKOLNIK:
Excuse me, Mr. Rashid.  Could we have the witness leave the room, Mr. President?  Because we can't have an intelligent discussion about this in the presence of the witness.  I realise the problem, but we are ten to 1:00 anyway.

MR. PRESIDENT:
Yes.  Mr. Witness, we will usually have our lunch break around now.  But we will give you a lunch break that starts a bit earlier than for the rest of us.  So, your testimony will continue at 2:30 today.  So we will now have a little discussion about some procedural issues, and then we will come back to you later this afternoon.  Thank you very much so far.
Mr. Matemanga, please.
(Witness stood down)

MS. MULVANEY:
I am a little disturbed about the precedent that's being set here.  This is a very, very simple issue.  You know, in many jurisdictions, you stand up, you object, you move on; you don't do talking objections.  You don't stop in the middle of a testimony to take argument.  If you look at the witness statement, it talks about, in two paragraphs, the killing of Tutsis and witnesses --

MR. SKOLNIK:
Just a minute; the witness is still here, Ms. Mulvaney; the witness is still here.  We made an objection and the Judge ordered him out of the room, so you should wait.

MS. MULVANEY:
I object to the procedure.  If we start moving the witness out of the room every time we have an objection, it's going to be absolutely -- we will be here for another five years.  If you can look at the statement, we have got killing of Tutsi in at least two paragraphs.  I don't know how you kill a Tutsi without having a body.  And we have had testimony throughout the proceedings on the bodies that they have seen; what they are wearing; were they male or male; what the -- you know, the positioning, and none of that has ever been in the statements.  It's all the details that arise from the statement, and I think we are going to have some real problems here if we allow these kinds of objections and we allow this kind of procedure to be used.

MR. RASHID:
In addition to that, Mr. President, Your Honours, I am leading this evidence because all the Defence are on notice that this witness is in a position to talk about this.  There is a statement of his spouse that has been disclosed to them for the past four-five years.  If they didn't catch that, that's their own issue to deal with.  But that statement has been disclosed to every single one of those Accused.  They have had it on the record, and in that statement mention is made of persons that were killed that this witness is now speaking to.

MR. PRESIDENT:
Yes, and that's witness?

MR. RASHID:
That's Witness AV, disclosed, I believe, sometime in 1998.

MR. PRESIDENT:
Are there many statements from AV?

MR. RASHID:
She has just one statement.

MR. PRESIDENT:
So it's AV-1 then.  Yes.  All right.

Now, there were objections and it was claimed that objections necessitated the absence of the witness, and we have simply followed that procedure.  Who wants to go first, of the Defence?

MR. TREMBLAY:
I will start, Mr. President.  There are two portions in this statement where mention is made of dead bodies.  In the French -- in the statement in French on which I drew attention earlier on, mention is made of it on page 5, second paragraph; I don't have the English version with me.

THE ENGLISH INTERPRETER:
The interpreters don't have a copy of that statement.

MR. TREMBLAY:
It says on the 7th of April 1994 --

THE ENGLISH INTERPRETER:
And this is literal translation --

MR. TREMBLAY:
-- members of the paracommando battalion --

THE ENGLISH INTERPRETER:
The interpreters do not have that document.

MR. PRESIDENT:
Let us all relax a little bit now.  Everyone seems to be upset now.  Let us start with the interpreters.  Mr. Matemanga, please give them this extra copy so that we can have one English and one French for them.

All right.  That was the first problem; one English and one French version is coming over.

Now, you want to draw our attention to page 4 of the English version.  Are you reading from "On 7th April at 4 a.m.", or are you reading from "6 April at midnight"?  Where do you start, Mr. Tremblay?  But you don't have to read this; we have all this in front of us.  What do you want to draw our attention to, please?

MR. TREMBLAY:
I think it is important for the third paragraph to be read in English.  That's on page 4, that's the English version; in French -- second paragraph, page 5, in French.  And even if the chronological order doesn't appear here, I am in a position to raise objections; for instance, "6th of April 1994 at midnight".  That's the third paragraph, page 5 English.  "I heard gunshots in Nyarugunga secteur in Kigali.  It was the Presidential Guard.  This was confirmed for me when I went to that area and observed that all the boot prints converged on the presidential palace, which was being guarded by the Presidential Guard.  On 7 April at 7 a.m. I went to the place and saw many bodies.  I came across Chief Warrant Officer Gasutamo who was circulating around the same location.”

Now let's move on: "On 7th April, at 4 a.m., part of the paracommando battalion left the camp and began to kill all the Tutsis who lived near the camp and near President Habyarimana's residence"; unquote.

Now, in regard to all these Tutsis who were killed, we noticed earlier this witness was not present; he was not an eyewitness; he was stayed within the camp; he saw nothing.

MR. PRESIDENT:
Mr. Tremblay, you cannot stop reading after the word "residence" in the second paragraph.  You have to continue reading the next sentence, don't you think?

MR. TREMBLAY:
He said, "I personally witnessed this", Mr. President.  He was eyewitness to just one incident.  He just saw them go by.  That's all he saw.

Now, in regard to the dead bodies of Tutsi allegedly killed, he is not in a position to give any evidence here.  The only dead body he saw, according this statement, is dead bodies that were -- that he saw at the presidential palace.  What surprises me now, and that is why we are raising this objection, is that now he sees some other bodies.  He went to his father-in-law's house and he saw five dead bodies.  Those five dead bodies are not mentioned in any statement.  So, this is a trial that must be fair.  So I'm taken totally unaware, and for us it is very important, and it is incriminating as far as my client is concerned.  Thank you.

MR. PRESIDENT:
Anyone else?

MR. SKOLNIK:
I would just add, in passing: it seemed that the witness said that when he got into the place the paracommando had then left.  So there is no way that he could have seen any of these murders.  So I would just add that to Mr. Tremblay's argument.

MR. CONSTANT:
Mr. President, just a matter of information: I am rather surprised; Mr. Rashid said that he disclosed the statement made by GS's wife, dated -- there was one of March 1998.  It was redacted, and we didn't at all know that that was the witness's wife.  We've just learnt about it, and that's the information I thought I should communicate to the Trial Chamber on this matter.

MR. PRESIDENT:
So you have never received the unredacted statement of Witness AV?

MR. CONSTANT:
Absolutely, sir.  But, in addition, we didn't even know that that was his wife, even if it is alleged that she was a Tutsi married to a soldier working in Kanombe camp.

MR. PRESIDENT:
We have now heard both parties.  And the Defence has voiced concern.  But what is your remedy; what is it that you want to obtain now?  Are you simply placing on record that this is new information?  Is this the purpose of these interventions, or is there anything else you want to stress?

MR. TREMBLAY:
Our objection was raised in view of the answer we got from the witness.  That's not part of the case file; that's not part of the will-say statement.  It is a surprise.  There wasn't even a last-minute will-say statement.  So the only way this can be approached is just wipe it out -- or strike it out, that is, in view of the kind of answer that we got from the witness.  That is the only manner of sanctioning the Prosecutor for having allowed that answer to come through.

MR. SKOLNIK:
Could I just ask something about striking out?  It seems to me that the Court has an inherent power to do it.  We do it, for example, when something is said about a witness's identity.  The Court orders that it be struck from the video system or it be struck from the stenographic notes.  So I don't think there is a problem there.  It seems to me the Court has this inherent jurisdiction to do it.  And why shouldn't the Court do it in order to maintain an equitable and fair trial?  We can't be caught my surprise all the time on new elements like that.

MS. MULVANEY:
Mr. President, Your Honours, I know the Court knows, and I assume everybody in the room knows, that we have already shown killings of hundreds and hundreds of people in that area at that time.  We have got bodies all over.  It's no big surprise.  I'm really shocked.  It is in the statement.  And I'm not sure why the argument is even, you know, taking on this flavour.  We have bodies all over the area around Kanombe camp.  We have had a couple of different witnesses who talked about it.  I think that it was DBQ, if I am not mistaken, who talked about 300 who were killed right there in Kajagali on that evening.  So I'm really very, very surprised that the counsel could actually stand up and, in good faith, say they are taken by surprise.  We have got the bodies in the statement in two different -- three different areas, and we have a huge body of evidence in this case about what was going on at the time.

MR. ERLINDER:
Mr. President, I would like to respond to Ms. Mulvaney's question as to how it is the defence -- 

THE ENGLISH INTERPRETER:
Slowly, sir, slowly, sir.

MR. ERLINDER:
And raise an objection.  Perhaps Ms. Mulvaney has forgotten that witnesses are not fungible; they are not an undifferentiated mass.  The question is not what the evidence is overall, or what someone may have referred to at some time; the question is what this witness has referred to.  If we were to adopt the analysis that Ms. Mulvaney suggests, the rules of evidence would simply be irrelevant because we could dump everything into a big pot and accept whatever it is the Prosecution said was in that pot.  I think that the notion of good-faith objections to the particular evidence of a particular witness certainly can be made.  And I really would hope that Ms. Mulvaney would rethink her suggestion that perhaps an objection about a particular witness's statements that she disagrees with are disagreements in bad faith.  I suspect that she made her objection in good faith, and I would like her to acknowledge that ours are as well.

MR. PRESIDENT:
One of the reasons why it was obviously smart to ask the witness to leave was that the parties wanted to address this at length, and certainly the objection needs a ruling after deliberation, and that's what's going to happen now.  Could we have a copy of AV’s brought for the Bench so that we know the substance of Witness AV-1?  And then we will come back at 2:30 and see how this develops.  Thank you.

Court is adjourned.
(Court recessed from 1304H to 1438H)

MR. TREMBLAY:
You asked me to point out what remedy we were seeking, and I did not have the relevant case law of this Tribunal in my  hands.  An incident occurred before Chamber II at the beginning of December 2003 in the matter of the Prosecutor v. Mugenzi, and the Prosecutor produced, in evidence, meetings concerning Mugenzi, meetings that had never been mentioned in the previous statements and will-says.  And the decision of Trial Chamber II was as follows, in English:  "We will disregard the new allegations" -- "we will disregard the new allegations".  I have the decision, just a copy, but to enlighten this Chamber I would like Mr. Matemanga to, please, show you the last pages of the decision.  I will also give you a copy of the motion that was filed by the counsel for Mugenzi.  In the decision, the Chamber follows the case law in another case, the Prosecutor v. Nahimana, where evidence was produced which was not contained in previous statements.  These were prejudicial evidence, and the Chamber decided, as in the Mugenzi case, to disregard the evidence of this evidence.

Could Mr. Matemanga kindly show this document to the Chamber before the Chamber hands down its decision?

MR. PRESIDENT:
Thank you, Mr. Tremblay.


We have a little issue before we hear you, Mr. Witness, and there is no need for translation of what will be following now.

So the question is whether the witness presently giving evidence, GS, has surprisingly come up with new evidence which should be excluded because the Defence is being taken by surprise.  We had two statements here.  We have one statement, GS-1, but there are two relevant paragraphs, in particular, and they were read out by the Defence before the break, and there is no need for the Chamber to repeat it.  Let me simply say that the first paragraph refers to the gunshots in Nyarugunga secteur.  Reference is being made to the Presidential Guard and, according to the witness, he went to the place and he saw many bodies.  And this happened on 7th April at 7 a.m.

The second paragraph makes reference to the paracommando battalion and, here, it is stated that this battalion began to kill all the Tutsi who lived near the camp and near the president's residence, and it is stated that the witness personally witnessed this.

What the Chamber has to conclude is simply that these two paragraphs both refer to the fact that Tutsi were being killed and that witness saw bodies.  That follows clearly from the first paragraph, and it is the only reasonable implementation (sic) of the second paragraph.

The evidence coming up here is not new, compared to previous evidence in this case.  Other witnesses have spoken about this -- similar events.  And these two paragraphs in this statement give notice that also this witness will talk about these events.  The only new element, apparently, seems to be that this witness was able to identify five bodies, and they are apparently relatives of his.  That is truly, as indicated by the Defence, not in the statement.  The only reference here is that he personally witnessed this, but we cannot see that this element -- namely, that the witness saw dead bodies, being relatives -- implies such a surprise that it can reasonably lead to any exclusion of evidence.

Let me say that I take the point given by the Defence; namely, that it could well be difficult for the Defence on the basis of Witness AE's redacted statement to understand that there was a link between that witness and the present witness.  Even if there are similarities, we realise that it cannot reasonably be held against the Defence that they did not -- if they only have received the redacted version, that they made that link.  So, consequently, we cannot exclude this evidence, and we have to proceed with the testimony.

Next question, Mr. Rashid.

MR. RASHID:
Thank you, Mr. President.

BY MR. RASHID:

Q.
Witness, you had just been telling us about you going over to your father-in-law's house and seeing five bodies there and recognising them as those of your in-laws.  Can you please tell the Court what was the ethnic group of your in-laws?

A.
They were Tutsis.

Q.
You also spoke about a warrant officer called Gasutamo who was in that area at the time.  What else can you tell the Court about this warrant officer, Gasutamo?

MR. SKOLNIK:
I object to the question.  Mr. President, before the witness answers -- we have not had this translated.  If my colleague is trying to lead evidence to events in 1990, I'm objecting before this comes out in the evidence.  And I think it would be appropriate for the Court to tell Mr. Rashid that he can't read it because of the previous decisions of this Chamber about 1990 incidents.  If it is to bring out something else about Gasutamo, which is in the statement, I think he has already referred to the incident, so I come to the conclusion that the only thing that Mr. Rashid could be trying to get out of witness now is 1990.  So I am objecting to that because the witness already testified that he saw Gasutamo on the 7th and what he was doing there.  So I have to maintain my objection because I think it can only be about 1990 events.

MR. PRESIDENT:
Mr. Rashid, I think Mr. Skolnik is referring to the witness statement, page 3, fifth paragraph.  And is that what you are trying to solicit from this witness?  That's the core of his objection, I think.

MR. RASHID:
Mr. President, obviously the reading of the decision on DBY is what's guiding us here.  You have already heard, and it is within the range of the order given, that we can lead on certain areas of what happened in 1990.  That's obvious.  And, of course, in prepping this witness, this is something that I took into account, and if the witness goes any further than what he had prepared, that would be inadvertent on his part.  But I was prepared enough to be able to lead on what I'm allowed to and, obviously, the parts that I'm not allowed to lead on were never going to be mentioned.  In that respect, Mr. President, we do take into consideration the orders of this Chamber and we do guide ourselves appropriately.

MR. PRESIDENT:
So, you are actually only soliciting the elements in the last two lines of that paragraph, and not anything in particular of any single Accused's behaviour in 1990; is that what you are saying?

MR. RASHID:
That's right, Mr. President.

MR. PRESIDENT:
All right.

MR. SKOLNIK:
You've lost me, Mr. President.  It's unclear to me what Mr. Rashid wants to lead here.

MS. MULVANEY:
Mr. President, Your Honours, counsel cut Mr. Rashid off in the middle of his question.  Perhaps if we would allow him to ask his question, then an objection may be appropriate; but counsel now wants us to go through all this before the question is even asked.

MR. SKOLNIK:
No, because if the evidence goes into the record, then we have problems and we cannot get it out of the record.  So, this is why I'm objecting now.  It's unclear to me what Mr. Rashid wants to lead to.  If you are talking about that paragraph on page 3 -- one, two, three, paragraph 4 -- is this what you asked Mr. Rashid, Mr. President?  Okay.  And if you are talking about the last two or three lines, I object to that, too.  Because what probative value could that have?  And what the Prosecutor is going to do after, is they are going to ask you to infer that my client is involved in those things.  So, for those reasons, I have to object that that can go into the evidence.

MR. PRESIDENT:
There are many persons standing up on both sides now, even on the Prosecution side.  To the second objection of the Prosecution, the question of Mr. Rashid was pretty clear: what do you know about this person?  And that's where he stopped.  So that was the question.  So I don't think it was untimely on Mr. Skolnik to object now.

The next issue is then, what do we do with this objection by Mr. Skolnik, and he is objecting to all elements in that paragraph.

JUDGE REDDY:
Mr. Rashid, exactly what evidence do you wish to lead from this statement on page 3?

MR. RASHID:
Judge Reddy, the witness is aware of what this warrant officer did in 1990 and what role he played.  And, I believe, if you look at the fifth paragraph, the fourth line, about halfway there, he talks about what he was involved in.  And that's what I was going to try to elicit from this witness, and I believe it falls squarely within what was allowed out of the decision of DBY when it came to the aspects of the military operations being carried out at that time, relating to the arrests and the placing in custody of people at that time.

JUDGE REDDY:
Well, isn't that evidence; doesn't it directly link this man with one of the Accused, first?  Secondly, does it not tend to suggest that other offences might have been done during that period?

MR. RASHID:
Well, Judge Reddy --

JUDGE REDDY:
And anyway, it would be very artificial; how do you separate the two aspects?

MR. RASHID:
Judge Reddy, when we had the arguments over DBY, my concerns were the same.  And when I came back and was allowed to lead in certain areas, we got stuck, at least on five occasions from what I remember, with Mr. Skolnik getting up and objecting as to how I was going to manage to do what I am allowed to do.  I'm afraid this is the situation we got ourselves into, and as the Prosecutor -- we would like one -- of course, the witness, how does he know this man?  And it will add to the weight of his knowledge of the person in '94 for him to be able to recognise him over a period of four years.  That's the first thing; and, secondly, within the ambit of that decision of DBY, I'm just trying to meet that standard that has been set.  I know it is a difficult thing to do, but I have tried to prepare this witness to meet that standard.

JUDGE REDDY:
Well, I see a real risk of you, in this exercise, eliciting some very prejudicial evidence which we have ruled should be excluded under our general -- I don't know how essential this is to your case.

MR. RASHID:
It's essential, Judge Reddy, because it ties to the events of '94.  We are trying to prove the existence of a conspiracy that began at some unknown time.  This is something that we have laid out in argument over and over again.  Some of these actions that occurred in 1990 may be the onset of that conspiracy -- may be looked at in that way.  And the Prosecutor, of course, will argue that, that this is something that repeated itself over and over again up to the events of April 1994.  It is a systemic approach.  The manner in which it was done, who was targeted, where were they taken, the manner of executions and the whole situation that existed in 1990 repeats itself in a magnified version in 1994.  This is the conspiracy that we are trying to lay out.  We know who the co-conspirators are.  We know who the players are.  But if we are going to be prohibited from dealing with the whole issue altogether, we will try and get in what the Court has allowed us to get in and draw our inferences in argument later on as to why that is important and why it's on the record and how it ties into the conspiracy that we are charging.  And so, in essence, the way it sits now in this Chamber with the decisions of DBY and DBQ and the following decisions, there would be presumed a prejudice in light of those decisions being on the record.

MR. SKOLNIK:
Can I say something, Mr. President?

MR. PRESIDENT:
Yes.

MR. SKOLNIK:
We should not all get confused by what Mr. Rashid is saying.  First of all, he is saying there was a conspiracy and the conspiracy started in 1990.  And there's no evidence of that anyway.  But even if, theoretically, you were to say there was a conspiracy, the two conspiracies would not be the same.  The conspiracy in 1990 would not be the same conspiracy as in 1994 because the conspiracy in 1990 didn't have as its objective a genocide or the elimination of a people.  So, even though certain groups may have been targeted in 1990 -- so he is not talking of the same conspiracy, and he ought not be allowed to make evidence of that.

Furthermore, I don't see how you could separate, and what he's talking about -- like, separate the bath water from the baby here.  If you want to throw out the bath water, you are going to wind up throwing out the baby, too.  I just can't see how it's going to be done.  If he wanted to make a link between the witness and the person mentioned in the statement, and he just wanted to ask him, for example, did you see or did you know him from before, and the witness says, yes, I knew him from before because I served with him, or something like that, that would be fine; but nothing more than that.  What he is trying to do now is, he is trying to elicit -- my recall is that -- elicit these things from the 1990 year, which could only have the effect of having no probative value, creating a prejudice in the minds of the Court against the Accused, and preventing the Accused -- or making the trial into something that we would have to after, make a Defence against the 1990 events.  And that is really a collateral issue here, and we would be sidetracked, and the trial would be delayed for no good reason.  They have plenty of witnesses and witness statements and evidence they can lead about the 1994 events.  So it's beyond me as to why they even want to go back to 1990.

MR. RASHID:
Judge Reddy, Mr. President, it is the same conspiracy.  I don't know how Mr. Skolnik can divide the two of them up into two different areas, things that were occurring at two different times.  Just because the circumstances leading up to 1994 were as they were in the history of Rwanda, doesn't mean that that conspiracy ever was broken and another one was recreated at another time.  It's the same thing.  There were certain exigent factors that came in the way via peace accords, all kinds of things, negotiations and other aspects that maybe delayed that what occurred in 1994 happening in 1990.  But it is the same conspiracy.  I can't see how you can divide up the two and say that we're trying to prove two different conspiracies here.  It is one and the same.

MR. SKOLNIK:
I understood that the only thing that the Court said in DBY, that they could make evidence of, was background information where it was necessary to understand the events of 1994.  But it's not necessary to understand the events of 1994 in this particular situation that we are talking about, to put in the evidence of what they want to put in from that paragraph.  And so I don't think that they are within the DBY judgement at all.

MR. ERLINDER:
Mr. President, before the Court rules, may I offer just a brief observation?

Mr. President, if it please the Court, perhaps you would allow me to make just a brief observation before you rule. 

MR. PRESIDENT:
I don't think that, Mr. Erlinder.  Thank you very much for your kind offer.  The Chamber has taken some time to deliberate because this is slightly complicated.  The Chamber is unanimous that it is not interested to receive specific evidence about what any particular Accused may have done in 1990.  This follows directly from our DBY decision of 18 September 2003 and our reluctance to accept prior acts and similar fact evidence into the records.  What is the problem, is whether it is possible in relation to this particular paragraph to make the distinction between, on the one hand, what we do not want to hear about -- it's already explained -- and, on the other hand, whether there are certain background issues or general conspiracy matters that might be of relevancy in the case and which could be admitted into evidence without opening the Pandora's box.

There is a slight nuance within the Bench.  Judge Reddy and Judge Egorov are of the opinion that the best way to proceed here is simply to exclude the entire paragraph contained on this page 4 -- no, 3, sorry; page 3, paragraph 5 of the English version, because it would lead to very difficult borderlines and, in an abundance of caution, the best thing would be not to go into that area.  Judge Møse would think that it could be possible to proceed with some elements within this paragraph while still steering away from the incriminating evidence.  But this is a matter of a nuance, rather than a matter of principle.  So, that's why we didn't want to hear you, Mr. Erlinder.

MR. ERLINDER:
I understand, Mr. President.

MR. PRESIDENT:
Mr. Rashid, next question. 

BY MR. RASHID:

Q.
Witness, without mentioning any role any of the Accused in this trial played, can you tell the Court what else you know about Gasutamo, the warrant officer?

MR. SKOLNIK:
I have to object to that question, too, because it seems to me, from the result of the judgement that we just heard from the Trial Chamber, he cannot -- or, he is liable to give what the Court just prohibited the Prosecution from leading evidence to.  Because it doesn't matter whether he mentions the name of the person in question -- of the accused person in question or not, he still can't, I submit, give this same evidence, because he is going to have to make a link between that person and something else.  So, accordingly, I have to object again.  It seems to me that Mr. Rashid wants to just go back and open the box again.

MR. RASHID:
Mr. President, I said "role", not "name”.  I am not mentioning the role that they played.  He is saying to mention the name; that was not what I was after.

MR. SKOLNIK:
Let me make a concession here that, maybe, can solve this problem.  If he were to ask the witness, where do you know G (sic) from, and he said, “Well, I knew him in Camp Kanombe, let's say, because, I don't know, previous times I was there serving in the same -- I was serving at Camp Kanombe and I saw him there”, I would have no objection to that.  Anything more than that, I do have an objection to.  Why can't Mr. Rashid -- or I will make an admission -- no, I won't make an admission; I'm sorry, I'll take that back.  I won't make an admission.  I think Mr. Rashid could ask him the question, just how he knew him, without going into details.

MR. RASHID:
Mr. President, I'm trying to avoid asking him just that because then it may actually bring out the name of one of the Accused as well.  I think the question is very fair.  It took into consideration the decision of the Chamber, and I should be allowed to ask it.

MR. SKOLNIK:
There's an another problem because Mr. Rashid said that he prepared the witness.  You know, it's possible that this is going to come out by itself.

MR. PRESIDENT:
Yes, but Mr. Rashid, kindly said that if he formulates the question the way you helpfully suggested, then it might come out.  We think that the question, as formulated in the first place by Mr. Rashid, is the most cautious approach in order to avoid any incriminating evidence and, with that perspective, we are allowing that question.

MR. SKOLNIK:
Okay.  I abide by that, but I just want to tell Your Lordships that, should the witness talk about what he's not supposed to talk about, I'm going to have to interrupt the witness.

MR. RASHID:
And at that point, it will be the witness's point and not mine.

MR. PRESIDENT:
Let's move on now.

BY MR. RASHID:

Q.
Witness, without mentioning any role that any Accused played, what else can you tell the Court about the warrant officer, Gasutamo?

A.
Prosecutor, thank you.  Let me remind you that Gasutamo was the chief warrant officer, but at the time he was not a warrant officer.  I know that in 1994 he taught me in the non-commissioned officers' school.  We were together in the same military camp in 1990 and when the Inyenzi-Inkotanyi war started.

MR. SKOLNIK:
Object; object, because now --

THE ENGLISH INTERPRETER:
Counsel's microphone is not on.

MR. SKOLNIK:
Yes, it is; I'm sorry.

I object now because what he said so far is okay: he knew Gasutamo in 1994, and he taught him in a non-commissioned officers' school.  We have no problem with that.  When he is talking about the war having started way back when, that's talking about 1990 events.  And I object to that.

MR. PRESIDENT:
Just answer this question with a yes-or-no answer, Mr. Witness: did you know this person Gasutamo already in 1990; yes or no?

THE WITNESS:
Yes.  

BY MR. RASHID:

Q.
Witness, I'm sorry you were in the middle of answering my question.

MR. SKOLNIK:
No, I objected to that; I'm sorry.  I'm sorry.  I objected.  And Mr. Rashid can't ask him to give the answer.  That's why I understand the President asked him to answer with a yes-or-no question (sic).  Am I right, Mr. President?

MR. PRESIDENT:
I thought we had solved the problem now, Mr. Rashid.

MR. SKOLNIK:
That's right.

MR. PRESIDENT:
We have now established how the witness knew this person and that he knew him back to 1990 and, thereby, we have avoided this area.

THE WITNESS:
May I continue?

BY MR. RASHID:

Q.
No, Witness; wait for my next question.  Witness, are you aware of what Gasutamo was involved in this October 1990?

MR. SKOLNIK:
I object to the question.  What possible relevance could this have?  Gasutamo is not on trial here.  Mr. Rashid said he wanted to make link, I presume to establish that the witness here in the box knew Gasutamo when he saw him on April 7th.  Now, he has already established that, because he said this person taught him courses when he was in non-commissioned officers' school.  And I believe he said something else, but I just don't want to make a mistake, so I'm not going to say it.  But that, in itself, is sufficient to establish the link that the witness knew Gasutamo.  I am at a loss to see what Mr. Rashid wants to pull out from the witness about the events of 1990.

MR. RASHID:
Mr. President, your decision was very clear; I can't go to the specific acts of the Accused.  These are elements which do go, we assert, to this conspiracy.  There was a military operation in 1990.  The decision in DBY clearly states that we can lead on aspects that deal with those military operations that occurred then.  That's all I'm trying to elicit out of this witness, and it seems now we can't say anything about 1990; whereas, that does not feature in that decision.  So I'm surprised -- I remember there were three categories, of which one category was allowable under that decision.  Now, it seems that even that is trying to be pushed towards the prohibition.

MR. SKOLNIK:
I'm astounded.  I'm impressed by --

MS. MULVANEY:
Mr. President, Your Honours, if I can just refer you to paragraph 1.7 of the indictment:  "On 1 October 1990, the Rwandan Patriotic Front ..., made up mainly of Tusti refugees, attacked Rwanda.  Within days the government began arresting thousands of people, presumed to be opponents of Habyarimana and suspected of being RPF accomplices.  Although the Tutsis were the main target, Hutu political opponents were also arrested."  And it's mentioned in other places in the indictment.

MR. SKOLNIK:
That's just to make confusion.  Look, Mr. President --

MR. ERLINDER:
Mr. President, excuse me; if we are going to have this extended dialogue, this witness really should not be here.  This has already been too long in front of this witness, I'm afraid.

MR. PRESIDENT:
Please, all of you, at the moment, don't move.

All right.  So move on, then, Mr. Rashid with this question.  But, of course, you have to indicate to the witness that what we are interested in is to hear whatever happened in 1990, if he knows anything about this particular person, but not any specific offences of an incriminating nature by any of the Accused in 1990.  That's what we do not want to hear.  And we trust you now, that you will avoid this.  And then we hope that we can move on to 1994 events very soon.

MR. RASHID:
Mr. President, there are just two questions in this area, if I'm allowed to go on.

BY MR. RASHID:

Q.
Witness, without mentioning the role of any of the Accused in this trial, can you tell this Court what you know about this warrant officer who was then an officer back in 1990 -- what you know about him, or what you know about what he was involved in?

MR. SKOLNIK:
I object to the question about what he was involved in.  You see, Mr. Rashid just said before the Court rendered -- before you went into your discussion to discuss the objections made, my colleague Barbara Mulvaney interrupted me and read a section of the indictment.  And what I wanted to say was that Mr. Rashid had said that what he wants to do is, he wants to show a conspiracy.  Well, we are talking about a conspiracy of who?  It can only be the four Accused in the room, not talking about a conspiracy about some people in another trial or in another case.  It can only be about the case in this courtroom.  And he cannot, I suggest, ask this question in any way without bringing the Accused into this thing.  I don't understand why they want to persist.  We already conceded he could ask him how he knew him, and there he created a link for him to identify the person on April 7.  But, now, that's not what they want to do; they want to go back and they want to bring in through the back door all the evidence that you said that they can't do.  So I have to object to it.

MR. PRESIDENT:
But we have the issue of background still.  And that follows within the DBY decision.

MR. SKOLNIK:
I agree that, in DBY, the Court said that they could put in evidence of background information that would be necessary to understand the events of 1994.  But here's -- this is not what they are trying to do here; here, they are trying to put in facts about crimes in 1990 that the Court said they cannot do in the DBY decision.
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MR. PRESIDENT:
But there is this difference between crimes committed by single individuals and general crimes in 1990.  Let's see whether we can avoid this difficult borderline.  It's difficult, we all agree.  Let's see whether we can achieve this now.  Let's try.

MR. SKOLNIK:  
But any doubt should be resolved against the Prosecution, not against the Defence.

MR. PRESIDENT:
That's true, and we will do that at the end of the day.  So, proceed now.

BY MR. RASHID:

Q.
Witness, I asked a question.  Was that interpreted to you?

A.
Counsel, could you please repeat the question?

Q.
Without speaking about the role of any of the accused in this particular trial, what do you know about this Warrant Officer Gasutamo and the events after the October 1st attack in 1990?

A.
Warrant Officer Gasutamo was in charge of arresting or having arrested people who at that time were referred to as the accomplices of the Inkotanyi, or to arrest people who were in the Nyarugunga secteur in Kanombe.  People who were not known in that neighbourhood were arrested and they were taken to the camps where they were gaoled and those who were not arrested were executed at night.

MR. SKOLNIK:
I object, because this is the opening that the Court gave for him to say what he just said, that people were executed there, and I don't think that he should be permitted to say that in light of the judgement that the Court just said, that we didn't want to go into those things.  Up to then, just up to then, that people were arrested and all the rest of it, fine, he said that, but why do we have to go into the rest of it?

MR. RASHID:
Mr. President, when DBY was in the stand for the return of the decision, he spoke about people that were executed and buried in the forest in the camp.  I don't see why now this witness can't go into the same areas.  He's not even gone that deep, first of all.  

Secondly, it would be nice to have the full answer of the witness before the objection is heard or at least he should be cut off at the time the question is asked, not halfway through the answer, because it wrecks the record of this trial.

MR. SKOLNIK:
No, because we are getting all mixed up here.  Mr. Rashid now wants to make proof of evidence of things that happened in the forest.  The Court just rendered seven minutes ago a decision that said that he can't talk about that because it could only implicate people involved in this trial, so I'm at a loss why we are playing this mental gymnastic to pretend that something happened in 1990 but it doesn't affect the Accused.

MR. PRESIDENT:
All three Judges unanimously think that you have now achieved what you needed to achieve and that we stop here.

MR. RASHID:
That's fine, Mr. President.

BY MR. RASHID:

Q.
Witness, what part of the army was Gasutamo in in 1990?

A.
He was a member of the LAA battalion, that is the light anti-aircraft battalion.

Q.
And in October 1990, who commanded that battalion?

MR. SKOLNIK:
I object to the question.

MR. RASHID:
On what grounds? 

MR. SKOLNIK:
On what grounds?  Because you know who commanded the battalion, and it's one of the people in this room.  I'm just amazed that they keep coming back with the same thing time and again.  I give them a lot of credit for being disingenuous or having a lot of ingenuity -- I shouldn't say disingenuous, but of having a lot of ingenuity and persistence, but there comes a point when you have to respect the judgement of the Court, and the Court said you can't do it, so I'm at a loss to see why they want to keep trying.

MR. PRESIDENT:
What was the wording of your last question, Mr. Rashid?

MR. RASHID:
Who commanded the LAA battalion in October 1990?

MR. PRESIDENT:
Didn't we just say that  -- oh, October 1990.  The LAA battalion.

MR. RASHID:
The LAA battalion, yes.

MR. SKOLNIK:
Yes, and now we are talking about somebody that is in the room, an Accused, and the Court just said they can't do that.

MR. PRESIDENT:
We have to allow that question.

MR. RASHID:
Thank you, Mr. President.

BY MR. RASHID:

Q.
Witness, my question was, who was the commander of the LAA battalion in October 1990.

A.
The commander of LAA battalion in October 1990 was Colonel Bagosora.

Q.
I'm going to move on to something else.  Witness, after seeing Major Ntibihora on the night of 
6th April '94 outside of your offices, when did you see him next?

A.
Major Ntibihora was my commander.  We were together at all times, especially in respect of work, but what I noticed as far as he was concerned is that as the war continued, he was entrusted with the task of distributing ammunition, weapons and grenades to Interahamwes so that the Interahamwes could kill people in that -- in the neighbourhood which was near the Kanombe, Rubungo, Gikomero and Bicumbi communes, so in those neighbourhoods they used a UNIMAR vehicle which they had requisitioned and that vehicle had been left at the airport by UNAMIR.

Q.
What was the date that you saw what you just described?  Did you actually see this take place, this distribution of weapons, as you said?

A.
I do not know the specific date, but when he did so, I was with him.  He did it in front of me.  He did it during daytime.  He did not do it at night.

Q.
And where did this take place?

A.
In front of the offices of the construction company battalion in the Kanombe camp.

Q.
And did you witness this on only one occasion?

A.
He did not do it only once.  He would, for example, go out, come back, report what he had done.  He could not have carried out such operations in a single day.  It was quite a significant area, so he would go, come, report and then go again.

Q.
When you saw the Interahamwe in the camp, let's say on one specific occasion, how many Interahamwe would be there with Ntibihora at that time, or on an average?

A.
In general, there were between 12 and 15 persons.  As a matter of fact, they did not use only one vehicle.  They would use two or three Landcruisers, but it all depended on the operation which was being carried out.

Q.
And what kind of arms would they be given by Ntibihora?

A.
They used frequently SMGs, which is a Kalashnikov, and ammunition for, you know, suited for the Kalashnikov.  They also used grenades.

Q.
What makes you say that the people that you saw in the camp with Ntibihora were members of the Interahamwe?  What makes you say that?

A.
I'm saying that they were Interahamwes because they were soldiers who were in military uniform, and then there were civilians, that is Interahamwes, who were in civilian attire.  I knew some of them in Kanombe.  I knew them by sight, but I did not know their names and, therefore, I'm not in a position to give you their names.

Q.
What else can you tell the Court about the relationship between the army and the Interahamwe?

MR. SKOLNIK:
I object to that question as being a vague question.  He should ask him a specific question about maybe individuals or whatever, but, you know, the army in general -- what does that mean?

MR. PRESIDENT:
I suppose you want not to be leading.

MR. RASHID:
I'm trying not to, Mr. President.

MR. PRESIDENT:
Let's see if we get something specific out of the general question, Mr. Skolnik.  

Did you get the question, Mr. Witness? 

THE WITNESS:
Yes, I was going to answer that question, but I was interrupted by the objection, so I'm going to ask the Prosecutor to kindly repeat the question.

BY MR. RASHID:

Q.
My question was, what else can you tell the Court about the relationship between the army and the Interahamwe?

A.
In a nutshell, I would say that there was Major Ntabakuze who was in charge of --

MR. ERLINDER:
We have a very general question here that has to do with the army in general.  If the witness wants to talk about particular individuals, I suspect that what we should have is a direct question; a direct answer.  Under these circumstances it's impossible to interpose objections because the question is so broad that it calls for a narrative, and we can't do this in an orderly fashion.

MR. PRESIDENT:
Overruled.  Can you continue, please.

THE WITNESS:
So, I was saying that Major Ntabakuze was in charge of the distribution of weapons and ammunition to the Interahamwes and also following up the training sessions in Gabiro --

MR. TREMBLAY:
Objection, Mr. President.  Once again we have new information which does not appear in the written statement, and I strongly object to the admission of such evidence.  You read out a ruling earlier, and we have to refer to that, but I would like to come back and say that our client has never been mentioned, even once, in any statement in relation to the distribution of weapons, so I'd like to express my strongest displeasure at this manner of proceeding.

MR. RASHID:
Mr. President, Your Honours, I'm now on page 4, the top paragraph, and this is the information that I'm trying to elicit from this witness.

MR. TREMBLAY:
Mr. President, that's not the same thing.  The distribution of weapons to the Interahamwes in 1992 and the distribution of weapons to the Interahamwes in Mutara are two completely different things, and I'm going to request my learned friend, the Prosecutor, to read the witness statement and make the appropriate -- and come to the appropriate conclusion.

MR. PRESIDENT:
What you are describing now, Mr. Witness, when did that take place?  And, please, answer very briefly because we just have to wind up a few matters here.  The first question is simply which year did this happen, what you just were about to describe?

THE WITNESS: 
It happened in 1993, but I wanted to provide some explanation in regard to some events that occurred after 1993.

MR. PRESIDENT:
All right, so we are in 1993.  Please proceed. 

THE WITNESS:
In the meantime, the commander of the paracommando battalion, Major Ntabakuze, was working or cooperating with the commanding officer of the Presidential Guard in order to train those instructors who would be responsible for guiding the Interahamwes in that area.  

In addition to that, I was asked how the Interahamwes and the government were cooperating.  I would say that they were using government buses, in other words, buses belonging to onatracom.  At the time the Interahamwes moved or travelled during the day, and so that is what I can say in regard to cooperation between the army and the Interahamwes.

BY MR. RASHID:

Q.
You mentioned a place called Gabiro; where is that?

A.
It is an area in Rwanda, a region in Rwanda.  It is in the northern part of Rwanda.  It is currently in the Mutara province.  That is where you have the national park.

Q.
Do you know, or are you aware of, who was the commander of this Gabiro camp at this time that the Interahamwe were heading that way?

A.
I believe -- I don't remember his name, but I'm going to try to refresh my mind.  I think it was a lieutenant colonel who was the commanding officer of the Presidential Guard battalion.  I think he was the one that was subsequently transferred to Gabiro.

Q.
That's fine.  I want to just ask you a few questions just to clean up some areas that are left a bit loose.  You say that the paracommandos left the camp around 4:00 in the morning.  Did you actually see them leaving the camp?  I'm talking about the night of the 6th going to the morning of the 7th?

MR. TREMBLAY:
That question was asked and answered, and you're aware of the answer.  He clearly indicated where he was and he said he saw them go by or pass by, so it is a repetition here.

MR. PRESIDENT:
I think Mr. Tremblay is right.

MR. RASHID:
Thank you, Mr. President.

BY MR. RASHID:

Q.
Witness, what did you hear while you were at the camp --

MR. SKOLNIK:
I object to the question and I would refer to the Court that Mr. Rashid is trying to lead evidence on page 4 of the English statement, paragraph 5.  Because Mr. Rashid said, "What did you hear at the camp?"  So that's where I think he is, and I don't think he should be allowed to lead this kind of evidence at all.

MR. PRESIDENT:
You are very quick today, Mr. Skolnik.

MR. SKOLNIK:
Really?  I try to think I'm quick all the time.

MR. PRESIDENT:
But even before the question is asked you know already where we are in the statement.

MR. SKOLNIK:
I sort of have an idea where we are going in this trial.

MR. PRESIDENT:
So you heard the objection of Mr. Skolnik.  We do not really know your question yet, Mr. Rashid, but to save time, do you have a response to that, please?

MR. RASHID:
The question hasn't been completed, so I'm not sure.

MR. PRESIDENT:
What is your question?

MR. RASHID:
I was going to ask the witness what he heard at the camp around that date in April 1994.

MR. PRESIDENT:
The date being? 

MR. RASHID:
17th.

MR. PRESIDENT:
17th of April.  Yes.

MR. SKOLNIK:
What he's asking the witness to depose to are rumours that they heard, or that the witness may have heard, with no objective basis for establishing any authenticity of these rumours, and this is the worse kind of evidence that they could lead in a case.  I mean, evidence of rumours is not backed up by any type of objective evidence from the witness, so this is why I find it objectionable.

MR. RASHID:
Mr. President, we --

JUDGE REDDY:
"The soldiers were murmuring."  What does that indicate?  Do you know?

MR. RASHID:
We can ask the witness, Judge Reddy, and he can tell us under what circumstances he heard what he heard.  It's the only way the Court will have a favourable assessment of what the witness has to say on that.  

Further still, Mr. Skolnik tells us that this is the evidence that we now have left to lead.  Well, there is at least 600,000 people that were killed in Rwanda, and the killings continued, so the evidence is dying away as time passes by, so, yes, sometimes this is the evidence that we have to lead to prove the facts in this case.

MR. SKOLNIK:
That is the most preposterous argument I've ever heard in my life as a lawyer.

MR. RASHID:
Which is why the rules allow hearsay.

MR. SKOLNIK:
It's not 600,000 people that got killed; it was 800,000 people got killed, but there are still several million that are still alive and there were survivors of these things and they have been bringing them all along in the trial.  I'm amazed that Mr. Rashid is making this type of an argument.

MR. PRESIDENT:
Just a moment.

So we have to allow that, and then it follows from an abundance of case law that we must allow this into evidence, but then we will adopt an attitude in relation to the merits when we are evaluating the facts, so we can't exclude you from asking this question and we haven't heard the answer.

MR. SKOLNIK:
Mr. President, I'm not arguing with the judgement, I accept the judgement, okay, but there is another problem that flows from this, because your last remark said, "We will treat this at a later time," and we can make our representations as to that, but there is a question of authenticity of this type of evidence not produced in the Court, because what he's going to say here in the Court is coming from somewhere else that there is no way of authenticating this, and it's creating a problem here, because how are we going to be able to refute such information?  That is the only thing I want to say.

MR. PRESIDENT:
And that's perfectly noted.  Thank you very much indeed.  

So, did you get the question, Mr. Witness? 

THE WITNESS:
Well, Mr. President, it's quite some time since that question was put to me and I would request the Prosecutor to kindly repeat the question.

BY MR. RASHID:

Q.
The question was, what did you hear at the camp on or about 17 April 1994?

A.
Sorry, Mr. President, I would like to go back a bit.  Earlier on the Prosecutor had asked me who was the commanding officer of the Gabiro camp, and it has just come up in my mind.  The commanding officer was Lieutenant Colonel Mkundiye.  

Now, can I proceed?  That is before 17 April 1994 there were colleagues of mine at the camp and there was some rumour circulating, according to which the war had been going on for a number of days, and the soldiers were saying that Colonel Bagosora and the commanding officer of the Presidential Guard, namely Major Mpiranya, were behind those who were going to kill politicians of the opposition after President Habyarimana's death.  That's all I know in that regard.

MR. SKOLNIK:
There is a problem here in the translation that has been brought to my attention by Maître Constant.  Mr. Rashid asked the question about April 17th.  Is that right, Mr. Rashid, the date you mentioned?  But in the French translation they got April 7th.  It is April 17th, right, Mr. Rashid?

MR. RASHID:
Yes, that is the date.

MR. PRESIDENT:
When you answered this question, Mr. Witness, you noted that the Prosecution referred to a specific date.  Which date did the Prosecution refer to, do you remember?

THE WITNESS: 
I heard 17 -- one seven April, 1994.

BY MR. RASHID:

Q.
And within these rumours, did these soldiers mention anyone specific as a political opponent that had been targeted? 

MR. SKOLNIK:
I object to the question because we didn't get a will-say on that and it's not in the statement, so now we are caught by surprise, because now not only are we getting into rumours, but we are getting into more major rumours.  It's like the story of Chicken Little who said the sky was falling down and then he told the duck, and the duck told it to a goose, and the goose told it to somebody else, and before you know it, everybody believed the sky fell down.

MR. PRESIDENT:
Mr. Rashid, there is a lot of real evidence in this case.  Why are you dwelling on this rumour? 

MR. RASHID:
Mr. President, I think if the witness has heard certain rumours, then maybe he ought to be given a chance to also expand on that as to who these people were that had been targeted.

JUDGE REDDY:
But surely there is a clear distinction between hearsay evidence and rumours and murmurings, isn't there?

MR. RASHID:
Yes.

JUDGE REDDY:
Do we conduct criminal trials on the basis of gossip and murmurings?  It seems bizarre to me.

MR. PRESIDENT:
Take some friendly advice.  Just move on.

MR. RASHID:
Yes, Mr. President.

BY MR. RASHID:

Q.
Witness, what do you remember after the commencement of multiparty politics in Rwanda?  What can you tell this Court about that?

A.
With the advent of multiparty politics in Rwanda, and I'm referring to the month of July 1991, parties set up a youth wing.  I could make reference to a party such as the MRND which set up a youth wing known as the Interahamwe, which behaved in military fashion, or whose members behaved like soldiers.  It was that youth wing which was supported by a part of the army, and in fact the commander of the army did provide them with military training easily.  That's what I can recall with the advent of multiparty politics.

Q.
And this part of the army that you make mention of, was it known by any specific name?

A.
I would say that at the very beginning of the war, people didn't quite understand the problems or comprehend the problems in the same manner, and since the army was on the whole commanded by party members of the MRND, and in particular those who came from Ruhengeri and Gisenyi, including the president, himself, these people felt that it was necessary for them to support the Interahamwe youth.

Q.
And can you name anyone specific who was in the military who gave assistance to this group, the Interahamwe, to your knowledge?

A.
I can make mention, in particular, of Major Ntabakuze.  I could also mention Major Mpiranya, who was the commanding officer of the Presidential Guard, and he was the one who provided instructors to train the Interahamwes in military matters.

Q.
Witness, I want to show you some photographs and I want you to tell me whether you identify what is on those photographs?

MR. RASHID:
Mr. President, I have some copies here for all the parties.  Could the witness be given one of the these as well.  I did list on the list of materials, Mr. President, that there would be various photographs that I would be showing the witness.  We will start with the first photograph on the first page and the reference number is K0284566.  We have put it up on the monitor.

BY MR. RASHID:

Q.
Witness, can you look at that photograph and tell me what you see on the first photo, the one on the top.  Do you recognise what that is?

A.
Yes, I recognise the photograph.

Q.
What are we looking at there in that photograph?  If you could just point to some of the things that are there and tell us what they are.

A.
I can see two buildings painted white and a building which looks like a storey building, and then other smaller ones on the left-hand side.

Q.
Concentrating on the two white buildings, can you tell me what the one on the left as you look at the photo -- what that represents?

A.
The building on the left was used as the office of the commanding officer of the Kanombe camp.  On the other side, on the other side of the door, there was a secretariat.  That was an office of the commanding office of the paracommando battalion, Major Ntabakuze.

On the upper floor there are three windows.  Let me start with the window on the extreme left.  You have the office for the bodyguards, and there were some other people who were using that office, but I do not remember the service to which they belonged, and then there was, on the side, which is not quite visible there, there was a customs office.

THE ENGLISH INTERPRETER:
Sorry, interpreter’s error.  It was the office of Gasutamo, the chief warrant officer, Gasutamo.

MR. SKOLNIK:
Mr. President, I'm not making an objection, but we need a clarification because the witness said on the upper storey, there was a window on the left, but if we look at the picture on the upper storey, there is no window.

MR. RASHID:
Mr. President, to rectify the problem we are all going to have, if we could have the witness come to the monitor and he can point to what he's talking about.  I think it would be much easier.

MR. SKOLNIK:
I think it would be a good idea. 

JUDGE EGOROV:
Mr. Rashid, could you indicate what is the purpose of these photos?

MR. RASHID:
Judge Egorov, up to this point we don't have images of this camp, so I'm just trying to get in some exhibits which I think will help us in the finality of things to determine who was where and what was where, because there were some issues earlier on when the paracommando witnesses came as to where whose office was, and, “It couldn't have been there”.  There was a lot of questions about that and maps were brought in.  We had different maps showing us different things, and I think hopefully this will clear up some of that and we will be able to get a good picture.

JUDGE EGOROV:
Thank you.

MR SKOLNIK:
Mr. President.  Excuse me before we start, could we know when these pictures were taken and by whom?

MR. PRESIDENT:
Do you know this, Mr. Rashid, when these pictures were taken? 

MR. RASHID:
These photographs were taken in December 2003 by some investigators who finally got access onto the military camps.

MR. PRESIDENT:
So, Mr. Witness, if you could kindly stand up from your seat and walk to the monitor and point out some issues for us that will simplify the proceedings, please.

MR. TREMBLAY:
While the witness is going to the overhead projector, could the Prosecutor be asked if he has in his possession photographs of the entire scenario -- photographs of the entire camp?

MR. PRESIDENT:
Could you come back to that later, Mr. Rashid, unless you are able to answer right away?

MR. RASHID:
That could be dealt with out of court.

MR. PRESIDENT:
Yes, so please inform Mr. Tremblay then about what you have.  It's particularly this formulation about the upper floor which confused all of us.

BY MR. RASHID:

Q.
Witness, if you could start again, and if we could have the photograph on the monitor, and if you could just start your explanation again and point to what you are describing on the photograph.  Start your description again that you gave when you were sitting on the stand and just point to the things that you were talking about. 

A.
There are two buildings, white buildings.  This is the first one and that is the second one.  There is a building which looks like a storey building with green corrugated iron sheets.  There is a building with three red doors, and another building to the left and there are also two other buildings.  There is the tarmac where the soldiers assembled to honour the flag.

Q.
As you look at that picture, the really tall building with what you said is the green roof, what is that?  At the background, you pointed to a tall building that had a sort of green roof.  What is that building?

A.
That building belonged to the paracommando battalion, and that is where parachutes were folded.  That building is also the place where the parachutes were dried.  It was a sort of warehouse and that is where the parachutes were unfolded and folded.

Q.
Now, as you look at the picture, the two white buildings, of which one we can see to the left there with the black half paint, what is that building, the one to the left of the two white buildings?  What is the white one on the left?  What does that signify?  Just tell us what that is?

A.
The building which is partly painted in black was where the weapons of the paracommando battalions were stored.

Q.
Let me take you back a bit.  There are two white buildings that are predominantly white, of which I can see the one on the left has got half a wall that is black, do you see that?

A.
Yes, I can see the building.

Q.
I'm asking about the white building we can see which is in front of the parachute stores.  Just describe that for us.  What is that, very briefly?

A.
The building which is near the storehouse of parachutes, the first part was used as the office of the commander of the paracommando battalion, and these last windows --

THE ENGLISH INTERPRETER:
The interpreter didn't get the first part of counsel's interception, but he's complaining that Counsel Rashid is appearing on the screen, whereas what the witness is showing would be better on the screen.

MR. PRESIDENT:
Your intervention was probably crystal clear, Mr. Degli, but it wasn't understood that way.

MR. RASHID:
I think it's been rectified, Mr. President.  The photo is back on the screen.

MR. PRESIDENT:
Is it all right now?

MR. RASHID:
Yes.

BY MR. RASHID:

Q.
If you could use the pen and point to where the office of Major Ntabakuze was, or the paracommando battalion commander.  Just use that pen and point to the door of the office.

A.
This is the door to the right.

Q.
And also use the pen and point to the door that leads to the office of the commander of the actual camp, the whole camp.

A.
The first door.

Q.
Thank you.  You also mentioned earlier on the office of Gasutamo.  Could you point with a pen where that is?

A.
The office of Chief Warrant Officer Gasutamo was in this building, but the front of the building is on the other side, but if you make a projection of the front, it would be around the middle.  The door is not visible at all from this side.

Q.
But the windows that you pointed out, those would be the windows to that office; is that right?

A.
No.

Q.
Okay, so you can't see the office with this photograph?

A.
From this picture, all I can say is that his office is in that building, but it is not possible to see it from this angle.

Q.
I'll hand you another photograph, and can you tell me what you are looking at there, just a brief description of what we are looking at?

A.
Yes, I can see something on the photograph.

Q.
Okay, what are we looking at, if you could just tell us?

MR. SKOLNIK:
Could we identify the photo for the purposes of the stenography?

MR. PRESIDENT:
Yes, it's the last photograph on that page, the last two digits being 67.

MR. SKOLNIK:
Thank you, Mr. President.

BY MR. RASHID:

Q.
I want you to look at the left side, and do you see where the trees are?  What does that represent, that area where those trees are?

A.
I see two separate buildings, and another building of which we see just a little part.  There is also an electric pole, and behind that building there are woods, there is a forest.

Q.
That forest, was it known by any name in April 1994, that wooded area?

A.
Yes, the forest had a name.  At the time it was called Joli Bois, and when there was an assembly of all the soldiers in the camp, that is where it took place.

Q.
We are going to go to the next photograph, which is 68, and can you tell us the building at the top of the picture, what that represents, right at the bottom of the picture?  There is one building which looks closer than all the others.

A.
What building are you referring to, Counsel? 

Q.
If you look at the photograph there is a building that is half white and half black, it looks like, with a red roof.  What did that building represent in April '94?

A.
This was a building where the offices of some companies were.  I remember that the offices of the first and second companies of the paracommando battalion were there.

Q.
And the next picture, which is K0284569, I want you to just concentrate on the building on the right and tell us what that building represented, or what those windows that we see represented in that photo, on the building on the right?

A.
The first window, which was smaller -- which is smaller, was the secretariat of the paracommando officer, and the other windows were the windows of the office of the paracommando battalion.

Q.
Thank you.  And we are going to go to K0284570, and tell us what this building on that photograph represents.  If you don't remember, that's fine, Witness.

A.
Could I have some time to think?  As far as this building is concerned, I remember that this first door, where you can see the person with the checkered shirt, that was where the officer on duty's office was, and the second door where you see the soldiers in uniform is the door to Gasutamo's office, and that was also the office of the deputy commander of the camp, and the other doors led to rooms that were used for other purposes.

Q.
Thank you, Witness.  And the last photograph I want to show you is K0284571.  I want to you concentrate on this one set of buildings on the left side of the photograph and go about halfway down and tell us what that was in April 1994.

A.
This building painted in yellow, where you see the hedges, was the mess for non-commissioned officers of the Kanombe camp.  Further down, there was door and a room which was a shop for soldiers of the Kanombe camp.  If we go even further down where you see bricks, there were four windows, and I recall that at the time that was the soldier's canteen.  Further down there was a store where the equipment of the paracommando battalion was stored, and even further down there was the store for the ammunition of the paracommando battalion.

Q.
Thank you, Witness.  Can you take your seat. 

MR. RASHID:
Mr. President, without any objections, I would like to tender this as the next Prosecution exhibit.

MR. SKOLNIK:
I have an objection to make on tendering these pictures because Mr. Rashid never established that the pictures that were taken in 2003 are contemporaneous with 1994.

MR. PRESIDENT:
Mr. Witness, these pictures we have in front of us now and which you have kindly looked through, do they represent the situation in the camp in 1994, or do they look differently than in 1994?

THE WITNESS:
Mr. President, I realise that there have been some changes, and the pictures we just saw do not faithfully reflect the situation in 1994.
(Pages 65 to 78 by Trevor Gerbes)
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MR. RASHID:
Witness --

MR. TREMBLAY:
Mr. President, could we be able to see the witness? 

MR. PRESIDENT:
Now, if you look at the first photograph, Mr. Witness, does it look like it used to in '94?  We are back now on 566.  Is that how it looked in '94, or different? 

THE WITNESS:
The first photograph, the situation was the same as it was before 1994, but I have a feeling that the building to the left was repainted.  I see white paint. And as concerns the building to the right, I see that the building was also repainted, but the weapons depot did not witness any change.  I also notice that before then there were -- there was only one flag post, but on the picture I see two. 

MR. PRESIDENT:
Thank you very much.  But the buildings were the same in '94, yes?  Leaving aside the paint and the flag pole.

THE WITNESS:
Yes, the buildings were the same.

MR. PRESIDENT:
Now, let's do exactly the same with the second photograph, photograph number 67.  What you see there from this little podium, does it accurately reflect what it looked like in '94?

THE WITNESS:
The buildings did not change, but where I see the flag posts, I think the colour was changed.  And before 1994, there was no sign where the flags are. 

MR. PRESIDENT:
If you now kindly turn the page to the second page, I think we can now leave aside whether there have been changes in the painting, but apart from that, any changes on the first photograph on the top? 

THE WITNESS:
There is a second flag post, that's what I told you, and there were a few constructions around the flag posts. 

MR. PRESIDENT:
Thank you.  And then at the bottom? 

THE WITNESS:
Nothing changed. 

MR. PRESIDENT:
Third page, please, the photo on the top. 

THE WITNESS:
No change as far as the buildings are concerned.

MR. PRESIDENT:
Bottom? 

THE WITNESS:
The buildings, no change, but I see something like a container near the white building.  That container was not there before. 

MR. PRESIDENT:
The green container wasn't there before; is that so? 

THE WITNESS:
Yes, that's what I mean.

MR. PRESIDENT:
Thank you very much, Mr. Witness.

So that will be P. 192, then. 

MR. MATEMANGA:
Yes. 

MR. RASHID:
Thank you, Mr. President.


(Exhibit No. P. 192 admitted)

BY MR. RASHID:

Q.
Now, Witness, you spoke about the commander of the paracommandos battalion, Major Aloys Ntabakuze.  Can you please look around this courtroom today and tell us whether you see him in this room?  And you can stand up if you want to do that, but don't move from there, just stand up and then... 

THE WITNESS:
Mr. President, I have a sight problem.  I cannot see from very far.  May I ask you for your authorisation to move? 

MR. PRESIDENT:
So if you, Mr. Matemanga, could draw the curtains.  And the court video system will make sure that we do not see anyone moving around in the courtroom. 

And if you could just wait a little bit, Mr. Witness. 

THE WITNESS:
I even have a medical prescription which can prove to you that I saw an ophthalmologist recently.  I cannot see from far. 

MR. PRESIDENT:
Is that a recent condition or did you -- when did you develop that eyesight problem, Mr. Witness?  Since when have you had it? 

THE WITNESS:
I have had this problem for a year.  Initially, I thought it would go away.  I am under treatment, but I have not yet been able to purchase glasses.

MR. PRESIDENT:
Yes, all right.  You have our sympathy. 

You can now move around in the courtroom because Mr. Matemanga has now made the necessary arrangements so that your identity will not be revealed.  Please proceed. 

THE WITNESS:
May I stand? 

MR. RASHID:
Mr. President, for the record, I think the witness has identified the Accused by pointing towards him, the Accused Aloys Ntabakuze.  Now --

MR. PRESIDENT:
Thank you, Mr. Witness.  You may sit down again.

MR. RASHID:
Before sitting down.

MR. PRESIDENT:
Yes.

BY MR. RASHID:

Q.
Witness, while you are walking around, could you also please see if you see Colonel Théoneste Bagosora.

MR. SKOLNIK:
I don't see what the point of this identification is going to be, anyway.  He never testified to any facts of seeing Bagosora doing anything, so what's the point of this identification? 

MR. RASHID:
He did mention him as the LAA battalion commander in 1990, Mr. President. 

MR. SKOLNIK:
To me, it has no relevance, and I object. 

MR. PRESIDENT:
Can you hear us, Mr. Witness? 

THE WITNESS:
Yes. 

MR. PRESIDENT:
Now, Mr. Rashid wants you to see whether you can see Mr. Bagosora in this courtroom, Colonel Bagosora.

THE WITNESS:
(No interpretation)

THE ENGLISH INTERPRETER:
From the interpreter, the interpreters cannot hear what the witness is saying. 

THE WITNESS:
I can see Colonel Bagosora.  He is sitting to the left in front of the security officer.  He is the first on the row. 

MR. RASHID:
May the record reflect, Mr. President, that the witness has also identified Colonel Théoneste Bagosora in this case.

MR. PRESIDENT:
All right.  Thank you, Mr. Witness.  If you could kindly take your seat again.

MR. RASHID:
Mr. President, and that is all I have in my direct examination of this witness. 

MR. PRESIDENT:
Mr. Skolnik? 

MR. SKOLNIK:
I have a special request to make of the Chamber.  I went to see the doctor today, and he told me I shouldn't be here, but I came because Mr. Constant had not prepared GS, and so I'm here, but I shouldn't be here.  So what I'm going to ask you is, if you don't mind, because I'm really getting worse as the day gets on, if we could start again tomorrow, and I'll try and get a good night's sleep and come back, because the doctor said I had pneumonia in my right lung, so I don't want to -- I've had it before, and I don't want to have a bad relapse. 

So I'll try and come in tomorrow morning and do the witness, and then I'll leave, and I'll leave Mr. Constant for the following witness, and then Mr. Tremblay could pick up, because if Mr. Tremblay starts now, he's going to be long tomorrow, and then I'm going to have to be here most of the day.  So if that's okay with you, I would appreciate that. 

MR. PRESIDENT:
That's a perfectly legitimate request.  Thank you for biting the teeth together during the day and remaining with us.

So, Mr. Witness, we will then continue tomorrow morning with your testimony. 

If you could just assist the witness, Mr. Matemanga.

Only one practical issue.  Maître Tremblay, you have repeatedly stressed the need to look at the calendar.  You have said that we need to plan our work.  Now, what is the remark you want to make, please?  Can you do that now? 

MR. TREMBLAY:
Mr. President, thank you for your follow-up of what we had said.  We have a collective position.  Unfortunately, you have noticed that Mr. Kennedy Ogetto is not here; Counsel Erlinder is not here right now.  So what I'd like to suggest is that we'd like to request you to give a specific time this week when we can hold an informal Status Conference in order to discuss this issue.  It's obvious I'm saying that this week, because next week will be a bit too late because we have to plan, we have to organise ourselves in respect of time management.  I think maybe this week should be a priority.  Maybe tomorrow, day after tomorrow. 

So, could you tell us when the Bench will be available for such a Status Conference and when it will be convenient for the Bench, and we'll be at your disposal.  Thank you. 

My colleague Constant has just whispered that we can even proceed immediately because there are representatives of all teams.  My colleague Mr. Erlinder has just arrived.  We can even begin right now, and if you give me the floor, I'm going to simply repeat what I've already said.

We have had consultations between Defence teams, and we have agreed that we would like to pray the Trial Chamber not to hold long trial sessions for long periods for various reasons, but the most significant reason is the reason involving the time of preparation and the reason which concerns our obligation to conduct a proper and professional defence of our clients.  During long sessions, we do not see how we'll be in a position to have a long and adequate preparation for the defence of our clients.  Within Defence teams, moreover, there are people who have other professional obligations who have to necessarily go to their respective countries. 

I think that other people would like to speak on this subject, so maybe I should allow my learned friends and colleagues to take the floor.

MR. PRESIDENT:
But what is your proposal?  We have decided to start on the 29th of March.  Let's cut it short.  29th of March, I mean, I suppose six to eight weeks should be a minimum, but you say you can't have more than that.

MR. TREMBLAY:
Your Presidency has managed to make this Trial Chamber work really properly, so it would be unfortunate to have long sessions spoil this atmosphere. 

I think that period of time seems reasonable.  We prefer six weeks.  This, I believe, is the choice of my colleagues as well.  Beyond six weeks makes it difficult, but we have the good will to find a position which is suitable to all parties with this Trial Chamber. 

MR. ERLINDER:
Mr. President, if I may, I think that this suggestion of the time period, suggested roughly by Mr. Tremblay, is a wise time period to consider for both the Prosecution and the Defence.  As we've noted, it's sometimes difficult for the Prosecution to organise their witnesses, and I think that if we consider meeting for long periods of time without the opportunity to do some organising between sessions, I think that difficulty is likely to increase, if I may be so bold as to suggest.  Of course, the Prosecution can correct me if I'm wrong.

I know that with respect to the Defence, the difficulty is, and it's something we're going to have to talk with you about in just a moment with the witnesses DBN and DBQ, organising the work that needs to be done outside the Tribunal, which includes investigation, going to other countries, et cetera, et cetera, also puts us in a position where we may not be ready to be able to continue to meet continuously.

While I have no disagreement in principle with the idea of beginning March 29th and meeting until the case is finished, at the present rate, if we still have the same number of witnesses proposed by the Prosecution, I think we've gone through about a third, and perhaps I'm wrong about this, but if we go through the end of the presentation of the government's (sic) case, I guess we're talking about many, many months.  I'm not -- maybe I'm wrong about that, but it seems to me that we're really starting to have a situation where the trial may be going on for, I don't know, months.  And they can give us an analysis about where we are at with that. 

MR. PRESIDENT:
Mrs. Mulvaney? 

MS. MULVANEY:
Mr. President, Your Honours, our overall position is that we're close to the end, and we would like to start at the end of March and go until we're done.  If we go for two months, that brings us up to the beginning of June, and then what do we do, take June off and come back in July?  It just seems a little awkward. 

I don't really think that the breaks in the schedule -- I don't think we need them to bring in witnesses.  The witnesses will continue to flow as long as WVSS brings them in and we do our scheduling, so I don't think that's a problem for us.  But I am a bit concerned if we take, you know, some -- do two months and then take a month off that we're going to be off in June and then here in July, and then when are we going to start the Defence case?  It just sort of gets a little awkward there. 

You know, we are trying to get our team a little better staffed so we can continue forward.  It puts a lot of pressure on all of us, but we would like to get the case done. 

We are screening the witnesses as they come in.  If they have information that we've already seen, we're sending them back.  It's hard for us to do an overall sift at this time to decide exactly which witnesses will come.  We need some -- a little bit of time out of court, which I hope we will get in March, to do the final sift and decide who we -- what we have proven, what we need to corroborate with other witnesses.  We're basically starting the closing brief at this time and seeing what, what we've covered, what we need to cover, and then we're getting rid of the rest.  We're trying to do it in the most, you know, efficient manner possible.

MR. CONSTANT:
Mr. President. 

MR. PRESIDENT:
Mr. Constant, when you are addressing us now, could you kindly comment upon this, that let us now assume that the Prosecution finishes its case on Friday, the 9th of July.  We have just heard what the Prosecution said.  Mrs. Mulvaney is saying that why have a big break in June when there is a little bit left in July?  Why not go to the bitter end, and then we will all be delighted at the beginning of July. 

So the question is, then, if we just play with the dates, say that maybe on Friday, the 9th of July, the Prosecution case will come to an end, is it then the view of the Defence that it is preferable to have a break between the 29th of March and the 9th of July?  Then you will have at least one -- possibly six to seven weeks, both for a vacation and to prepare your defence case.  So what's your view on this? 

MR. CONSTANT:
Mr. President, my first comment is that I'd like to remind the Trial Chamber that last year Ms. Mulvaney had promised to conclude in December 2003.  What I mean here is that we should not base our calendar on what, for example, Ms. Mulvaney can say, even in good faith, but we have to take -- because we have to take into account many other realities.

According to the Prosecutor's list, even if we conclude in this session some witnesses, there will still be some 79 witnesses.  I think on the 13th, or before that, the Prosecutor had promised to update her witness -- his witness list. 

MR. PRESIDENT:
But please do not now use the 8 April number.  Mrs. Mulvaney has said at least in court on three occasions that she intends to lead less or even much less than a hundred.  That's where we are.  So we must not now talk about 125, we are below a hundred.  Please proceed. 

MR. CONSTANT:
Mr. President, I did not see any letter from the Prosecutor about this.  I don't have another list, nothing.

What I want to say here is that it appears to me to be difficult to take a decision on the calendar as long as we do not know a final list of Prosecution witnesses.  I think that the Trial Chamber could ask the Prosecutor to provide us with a final list of witnesses, particularly since, according to the Rules of Procedure and Evidence, the Prosecutor should file a list to vary the list of witnesses, something he has not done.

My third comment is, let's assume that they'll have fewer than a hundred witnesses.  I don't know how many, but let's -- for the sake of argument, let's say that they'll have fewer than a hundred witnesses.  All -- during all our sessions, off the cuff I'd say we've never had fewer than 20 witnesses.  In view of the working conditions and the problems which you know, if I understand what you're proposing to us, if I understand you, you're proposing that we work for three and a half months non-stop and then we have six to seven weeks to prepare for the Defence case?  I think this is a very short time for the preparation of the Defence case.

I have not checked all my facts, but I believe that in -- other cases have had longer periods of time between the Prosecution and Defence cases. 

MR. PRESIDENT:
Let us not now talk about the length of the preparation of the Defence case.  That is open to debate.  Could be more than suggested, absolutely, you are right.  You are right.  The Chamber could hear a little case instead, so that's not the issue.

Please now only this question of uninterrupted end.  That's what we are interested to hear you on now.  We will listen carefully to you when you talk about time needed for Defence case. 

MR. CONSTANT:
Mr. President, I'm sorry, I'll try to be brief.  Every time we come to the end of a session, we've heard at least half of their witnesses -- and I'm speaking under your guidance -- who come up with new evidence, so much so that at the end of each session, we have to launch new investigations, researches.  And here I'm not even talking about witnesses whose evidence has -- have been postponed. 

So if we're going to deal with 30 or 40 witnesses, we will need a breathing space in order to conduct new research in view of the usual practice of the Prosecutor with witnesses who come here, and all of a sudden you have new statements popping up. 

If the Prosecutor intends to conclude his case in June or July or August and have fewer than a hundred witnesses, we can have two sessions.  From end of March, April, May, June, July, you can have two periods, two sessions of six weeks each with an interruption of four weeks, and I don't see how this is inconvenient.  It's not a problem. 

What I'd like to emphasise here is the issue of the organisation of Defence teams in relation to how the hearings are held and how we are forced to conduct new investigations, new researches, you know, in relation to Prosecutor -- Prosecution witnesses.  So given the number of all the witnesses, this is something that is going to be very difficult if we adopted the Prosecution position, because not only there will be more workload, but we'll have a shorter time to prepare our case. 
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MR. CONSTANT: 
Now, looking at a more immediate problem after -- we'd like to know after Witness GS, who is going to be called here so that we can prepare our cross-examination.  But in a nutshell, Mr. President, our proposal is to have a session of seven weeks from the 29th of March, then have a break and, let's say, we have another session of seven weeks after the break. 

MR. PRESIDENT:
Thank you, very much.  

Now, the next issue you raised was who is coming after GS.  Could I have that, please?

MS. MULVANEY:
The next witness after GS is AH.

MR. PRESIDENT:
And that will bring us to the end of this week?

MS. MULVANEY:
I sort of -- I thought that we would have witnesses up on Thursday, but I don't -- I'm not sure if that's true.  I was planning on putting DBQ up for the limited scope --

MR. PRESIDENT:
Yes.

MS. MULVANEY:
-- that's allowed, and I had also written down another one.  We have, supposedly, three coming in on Wednesday, which is tomorrow.  And I was trying to accommodate the Court and get them right up, but that may or may not be possible, or that may or may not be needed.

MR. PRESIDENT:
Can you communicate this information by e-mail to everyone who is coming up tomorrow?  But now you have GS and AH; these are the two first ones, the finished GS and then AH.

MS. MULVANEY:
And it hasn't -- it really hasn't changed from what I said earlier.  

MR. PRESIDENT:
No.

MS. MULVANEY:
AH will be up next; and then DBN, XAQ, HN and DBQ.  I think there was one change that I got during the day; I was told that HN is not on the -- is not scheduled now to be on the plane on Wednesday.  Instead of HN, DN is now scheduled, and that's the latest information --

THE ENGLISH INTERPRETER:
Microphone. 

MS. MULVANEY:
But I have another issue I need to bring up with the Court: I had talked to the Court and I had given you witness statements on XXJ, and it's where a Defence investigator had contacted XXJ and -- and made representations: whether they are threats; intimidation -- I'm not sure how to characterise them.  Um, XXJ is now refusing to come.  There is a Defence investigator that's mentioned in the state -- in the statement; it's Kalisa and the -- and I've been given a note that Kalisa works for Sagahutu.  I would request the Court -- I think when we left that issue, the Court had said that the Defence were to respond on that issue.  I don't know if they have a response, but I would request that there be an investigation by the registry, or whoever is appropriate, about this incident. 

MR. PRESIDENT:
All right.  So we have to come back to the Kalisa issue, because we must stop for the day partly, because of Mr. Skolnik and, partly, because of another meeting starting now.  And it's the end of normal court proceedings now, at five o'clock.  

When it comes to the calendar for the months to come, we have listened carefully and we will come back to you with a proposal after having discussed.  

Thirdly, when it comes to the witnesses, if you could then, Ms. Mulvaney, kindly put in writing by e-mail form what is happening after AH, because even during your two interventions, it wasn't quite the same information you provided the first and the second time.  I think it would be useful if you could place that on paper.  

This is not the end of the day.  The proceedings continues -- will continue tomorrow.

MR. ERLINDER:
Fine.  Mr. President, I just wanted to put on the record that we will not be prepared to cross-examine DBQ and DBN because of problems with the registry.  We've filed motions in that regard, brought it to the Court's attention over the last six weeks and, so -- in fact, we were informed by the registry that, in fact, they might be delayed as a matter of course.  So, we are in a position where we have to resolve those issues before we can go forward.  I just -- I realise the Court doesn't have time to do that today, but I wanted to make certain that that's on the record, that we will not be prepared to cross-examine DBQ and DBN because of the administrative problems that we've encountered. 

MR. PRESIDENT:
If there's nothing else --

MR. ERLINDER:
One -- one point, Mr. President.  I need to consult with my client tonight about a -- witnesses that are coming this week, and I'd like the Court's permission to go to UNDF and meet with him, if that's possible.

MR. PRESIDENT:
Yes, please.

MR. ERLINDER:
Thank you.

MS. MULVANEY:
Mr. President, I'm sorry; but, if I may.  DBQ, in particular, has already been here, already testified.  He's due to get on the plane tomorrow.  If he comes and then he does not testify, that is not -- that's not a good thing, um, so --

MR. PRESIDENT:
When is the plane leaving Kigali; tomorrow? 

MS. MULVANEY:
It's a Wednesday, so it's not scheduled, so I don't know; it's not on the regular schedule, but they've been usually coming in the afternoon.

MR. PRESIDENT:
Yes.  So the Court needs -- if it wants to intervene, the Court has to do it early tomorrow morning.

MS. MULVANEY:
That's correct, and I just don't -- I don't want to -- I don't want to lose the witness altogether by having him come repeatedly and not be allowed to testify having what he knows.

MR. PRESIDENT:
Yes, thank you.  This illustrates your need for that e-mail tonight also, Ms. Mulvaney, the overall picture?

MS. MULVANEY:
It sort of illustrates the need for some information from the Court so that -- I mean, I've given the overall picture.  I don't know who's going to be on the plane tomorrow.  I can send out an email, but there's no guarantee anybody's going to be on that plane.

MR. PRESIDENT:
Just get in touch with the witness protection and get the most updated information about what will happen tomorrow.  But we all know that what the witness protection may tell us may be difficult to know in advance, whether it will really be implemented, because the problems they are facing in their work. 

Can we then adjourn these proceedings to tomorrow morning?
(Court adjourned at 1715H)
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