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P R O C E E D I N G S
MR. PRESIDENT:
Good morning.  The Court is in session.

We have received a letter from the AAR Health Services relating to Witness DBQ.  It's signed by 

Dr. Chamba and it reads as follows:  "To whom it may concern re: DBQ:  The above named has headache, diarrhoea, and vomiting for the past two days.  He will be undergoing treatment for two days.  Recommendation:  He can appear before the Court on 1st March 2004.  Yours sincerely." 

We have now no witness, now.  The most practical solution, it seems to us, is to go directly into an informal Status Conference to discuss how we shall plan our work, partly during the next segment and partly during the final segment. 

I'm sure there are issues that the parties may wish to raise of a general nature, but we also need to hear the parties in relation to the 92 bis motion, the Article 28 motion, and possibly on a couple of other matters.  Those issues should take place in an open session, but before proceeding to an open session, which could take place later today, we propose now to go directly into this informal status conference to use the time efficiently since we are all together.

So if there are no problems with such a procedure --

MR. TREMBLAY:
Mr. President.

MR. PRESIDENT:
Yes, please.

MR. TREMBLAY:
Before we go on to the Status Conference, I would like to be reassured, on behalf of Ntabakuze's defence, that the problem we faced with DBQ will not reoccur.

I had suspected that there would be some sort of a tampering; counsel calls it contamination of the witness.  I would like that this not reoccur.  It is inconsistent with the proper administration of justice, and I would say to you that I would like that the Court formally order the witness not to discuss his testimony with anyone.  This is going to spare us a lot of problems. 

Mr. President, I was ready to proceed, and I would like to thank you for having authorised me to consult with my client yesterday.  I am prepared to cooperate fully, but the very unfortunate experience we have had should not reoccur.  I would hope the Court would understand this position or stand that we are taking.

MR. PRESIDENT:
Thank you for that remark, Mr. Tremblay, and you will recall that before the witness left the courtroom yesterday I said that he should not discuss his testimony with anyone.  So that remark was done already yesterday afternoon, and he's not here now.
(At this point in the proceedings, a portion of the transcript [pages 3 to 5] was extracted and sealed under separate cover as the session was heard in camera)
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(Court resumed at 1440H)

MR. PRESIDENT:
Well, as mentioned earlier today, this is an open afternoon session before we go into a closed status conference.  

There are a few matters that should be addressed in order to dispose of a few motions by the end of this week.  The first question is the pending motion filed yesterday by the Ntabakuze Defence.  We will deal with that orally.  The Chamber is seized of a motion for the exclusion of evidence of portions of the -- of Witness DBQ's testimony.  This motion was presented orally yesterday afternoon, the 25th of February 2004, and it was elaborated in the writing later in the afternoon.  

The background of the motion is that Prosecution yesterday disclosed an additional witness statement taken by Prosecution investigators on 4th of September 2003.  The statement includes evidence that Witness DBQ gave during his testimony yesterday morning, and which had not been previously disclosed.  The Prosecution explained that the statement was unknown to the Prosecution team in the Military trial.  It was discovered through a search of the general Prosecution database after the witness had given names of persons that gave information to him about crimes committed in 1994.  The team, according to the Prosecution, immediately disclosed this document to the Defence and, simultaneously, made it available to the Chamber.  

The Chamber accepts that this document was unknown to the Military team until yesterday, and appreciates the transparent and expeditious way in which that team has dealt with the matter.  

Turning now to the substance: in the present context the relevant portions of the witness statement are the fourth and fifth paragraphs relating to killing and raping at the Christus centre in April and May 1994.  In particular, there is specific references to five individual soldiers who allegedly raped Tutsi women in a room at the centre.  

It's clear that this statement should have been disclosed to the Defence.  This follows from the principle expressed in Rule 66(A)(ii), and established practice, that the Prosecution shall disclose new witness statements to the Defence.  The fact that the Military team is not to blame and that the lack of disclosure seems to stem from an organisational problem within the Prosecution is of no significance.  In the present context, the Prosecution must be seen as a whole.  

In its decision of 18 November 2003, the Chamber found that the alleged rapes at the Christus centre required postponement of this part of Witness DBQ's testimony in order to allow the Defence adequate time to prepare.  The previous statements of Witness DBQ do not contain the information in the 4th September 2003 statement.  Let me be brief -- recapitulate the basis for that statement.  DBQ's first statement of the 27 August 1997 -- often referred to in this case as DBQ-1 -- page 5, last main paragraph of the English version, describes how Tutsi girls were led to a house to be raped, and were being abducted.  The relevant paragraph follows a paragraph about Kajagali.  There is no explicit reference to the Christus centre in these paragraph.  The context gives the impression that this event relates to 7th April 1994 with subsequent abductions.  In its decision of 18 November 2003, the Chamber did not find that there was sufficient notice to the Defence.  The Chamber now reaffirms --

THE ENGLISH INTERPRETER:
With respect, sir, could you slow down a bit for the interpreter, sir?

MR. PRESIDENT:
I'll do that.  The Chamber reaffirms its previous finding and wants to add that the statement refers to individual rape victims, but not to alleged perpetrators.  Two of the five perpetrators mentioned in the statement disclosed yesterday are mentioned in the DBQ-1 document, but only in relation to killings, not rape.  It is also noted that the new statement covers the period of April and May, and not only the 17th of April, as DBQ-1.  

In the will-say statement of 6 August 2003 there is an explicit reference of relevance in the present context.  I'll quote it: "Cases of rape that occurred in the 1994 -- in 1994 near Centre Christus.  During the month between April and May 1994, paracommandos and Interahamwe raped Tutsi girls in a house that was housing nuns."  The will-say statement of 19 September 2003 -- and here the reference is found on page 2, second paragraph of the English version -- this statement refers to rape at the Christus centre.  Reference there is made to victims, but not to alleged perpetrators.  

Now, based on a review of these previous statements, the Chamber observes that the statement of 4 September 2003, disclosed yesterday, contained information including sources and perpetrators that would clearly have assisted the Defence in its on going investigations.  The lack of disclosure implies that the Defence has been deprived of relevant information to which it was entitled for about five months and three weeks.  This is totally unacceptable.  

This morning the Chamber received a medical attestation to the effect that Witness DBQ has to undergo treatment for two days and that he can only appear before this court on 1st March 2004.  However, the on going segment of this trial ends on Friday, 27th February 2004.  The witness has been cross-examined by the Kabiligi Defence, but not by the Bagosora Defence and not by the Ntabakuze Defence.  This implies that the witness has to be recalled anyhow after a further postponement of a significant length.  Under these circumstances, the Chamber will not resort to the exclusion of parts of Witness DBQ's evidence, but grants the Defence additional time so that he will be called back for cross-examination no sooner than the next session beginning on 29 March 2004.  

The Chamber makes no order on additional disclosure by the Prosecution, but expects that the Military team will continue to search in the Prosecution database and comply with its disclosure obligations according to the Rules.  

This was the Chamber's decision in relation to the Ntabakuze motion of yesterday. 

We now have a few other motions where we are about to render decisions but, before doing so, we need to hear you a little bit more.  And I think the sequence would be that we would start with a 92 bis motion where hearings are obligatory.  We are aware that both parties have submitted extensive submissions, a lot of documents in that context, so we do not want repetition; but there may be additional remarks that the parties want to adduce, and we may have some questions for you.  This is Prosecution motion 92 bis.  And, Prosecution, do you have anything to add in relation to what you have said and in view of what you have read from the other side? 

MS. GRAHAM:
Your Honours, the Prosecution will defer to its written filing in -- on this occasion.  I perhaps would like to add that in view of the filing of Defence it is important to recall and to remember that when it comes to Rule 92 bis there are two separate processes involved: the first one is the admissibility of the statement; the second one, and independent from the first one, is whether the witness should be called for cross-examination or not.  The Defence -- respectfully, the Prosecution submit that the Defence response to the Prosecution motion confuses the two.  And I -- it's important for the Chamber to bear in mind that it's two separate processes; otherwise, we will rely on the written submissions. 

MR. PRESIDENT:
Thank you very much.

JUDGE REDDY:
I'm sorry, Ms. Graham, but could you please elaborate a little on the propositions you've just made?  What is entailed in this -- in your analysis that these -- there are two separate propositions? 

MS. GRAHAM:
I would refer Your Honours to Rule 92 bis (A) which states that: "The Trial Chamber may admit, in whole or in part, the evidence of a witness in the form of a written statement in lieu of oral testimony" ‑‑ and this is the crucial point -- "which goes to proof of a matter other than the acts and conduct of the accused as charged in the indictment."  That is the first test.  

If the Chamber finds that the proposed evidence in the witness statement goes to proof of a matter other than the acts and conduct of the Accused as charged in the indictment, the statement is admissible.  
Having reached a determination on that issue, it is then for the Chamber to move to 92 bis (E), last sentence, which reads as follows: "The Trial Chamber shall decide, after hearing the parties, whether to admit the statement or transcript in whole or in part and whether to require the witness to appear for cross-examination."  Naturally, there are some sub requisites in 92 bis (A) listed under (i); they are listed under (a) to (f), but I won't go into that kind of detail.

But I'll -- the submission of the Prosecution is that the exercise under 92 bis (A) is the first one; whereas, the subsequent one is the one that falls under 92 bis (E).

JUDGE REDDY:
In other words, the Chamber may decide to admit the statements without the need for cross‑examination; is that the idea?

MS. GRAHAM:
Surely -- yes.  The issue of cross-examination is one which falls squarely within the discretion of the Trial Chamber. 

JUDGE REDDY:
Generally speaking, it would be very unusual to deny an accused person the right to cross-examine, wouldn't it?
MS. GRAHAM:
Generally speaking, I think it's not unusual at all when you deal with witness statements that goes to matters other than proof of acts and conduct of the accused.  You see the principle of orality is strong within the two Tribunals, both the ICTR and the ICTY.  Ninety-two bis creates an exemption to live testimony.  Because we are within an exception to the principle of live testimony.  The cross‑examination is not automatic.

JUDGE REDDY:
Yes, that may be so, but while this evidence may not go to the acts or omissions of the accused persons, nonetheless, they are relevant to a large number of live issues in the case, many of which are being rigorously challenged.

MS. GRAHAM:
That is correct, Your Honours, and that's why I think it's important to recall that the purpose of the Prosecution to have this evidence admitted is, of course, that it goes to a live issue, otherwise, we could have -- leave it aside.  However, the evidence -- or the proposed evidence that we -- in the statements are primarily of a cumulative nature, so -- and that's why the Prosecution feels quite comfortable in suggesting that, with the exception of one of those 92 bis witnesses, cross-examination should not be required.  

We have heard live testimony in relation to all of these issues where there has been ample opportunity to cross-examine.  But, obviously, this is something which falls -- which it is for the Trial Chamber to decide in the end of the day.

JUDGE REDDY:
Yes, all right.  Thank you.

MR. PRESIDENT:
But now when you make this reference to cumulative evidence, I noted that from your brief sometimes you are referring to witnesses that will be called.  And we know that that is an uncertain exercise: they may fall in; they may decline; and we haven't heard them.  And another problem with that approach is that one of the tests, when the Defence wants to challenge credibility and to clarify the issues, is that they want to compare testimony; with other words, the principle of cumulativeness has an inherent danger if you rely too squarely on that.  What is your comment, please? 

MS. GRAHAM:
I agree with that, Your Honours, and there's certainly something that the Trial Chamber has to take into account.  However, if you take that principle to its full extent, there will never be Rule 92 bis statements and the ICTY, which has made use of this extensively, have acted incorrectly all along.  And, in part, this is a pragmatic Rule and one which, I think, has -- one which was incorporated in order to deal with cases where you have a broad range of underlying crimes which does not directly go to the acts and conduct of the accused, but it is however relevant and important in order to prove crimes such as genocide; crimes -- such as crimes against humanity and war crimes of such an extensive nature.  

Naturally, you can allow the Defence to cross-examine each and every witness that speak to every little single incident that deals with the killing of Tutsis in Rwanda in 1994.  We can call witnesses, from 100 to 500, to show the geographic spread of the genocide, to show the extent of it.  We have chosen not to do so because it would be unbearable for everyone involved, and to, rather, call witnesses who would illustrate on how the genocide unfolded.  I really think that Rule 92 bis is an example where you have to strike a balance between, you know, the ultimate principle of fairness to the accused and one of pragmatism, saying that we have to have -- get this done -- over and done with.  And I have to say that the Prosecution has been very limited in suggesting -- I believe it is seven witnesses under Rule 92 bis.  We have limited our witness list to the extent that we don't have that much cooperation anymore on many of the incidents.  

So, yes -- I can say no more.  I don't have all the answers to these questions.  It's for the Trial Chamber to resolve, but I think a balance has to be striked -- stricken (sic) because, otherwise, Rule 92 bis will never be used in this Tribunal.

MR. PRESIDENT:
And 92 bis will be used either with or without cross-examination.

MS. GRAHAM:
Absolutely.

MR. PRESIDENT:
And in relation to say, Milosevic, there we have had about 300 witnesses, according to what we read now.  And the general rule there has been, hasn't it, that there has been 92 bis, but with cross‑examination?
MS. GRAHAM:
I don't know the percentage, but I know a large -- certainly more than half has been cross-examined.  I also know that it's been a policy by the prosecution to refrain from the examination-in-chief in order to save time.  So, one has to be careful with the numbers here, because a lot of it has been on a consensual basis from the prosecution to put up the witness only for cross-examination, and tender the statement as the evidence-in-chief.  There is a number of other cases which are on going where 92 bis has been used.  I'm not sure about the ratio, and really I don't think it is a statistical exercise here.  You know, the cases are different in nature and you cannot necessarily compare all the cases of the ICTY to that of this trial, and that's why I ultimately say that it's -- it's fallen within this Chamber, in view of the case that the Prosecution are making against these four Accused, to reach -- or to strike the balance.

MR. PRESIDENT:
And I totally agree with you, and that's why I wanted your comment for the purpose of that discretion.  Thank you very much.

JUDGE REDDY:
I think you concede, do you not, that in the case of Witness BL, the Defence should have the right to cross-examine?

MS. GRAHAM:
That's right, Your Honour, we do.  Although the case against Ntabakuze is two fold: the primary case against him is one of direct responsibility under 6.1, in that, the killings followed orders by him and that he actively participated in a sense that he could exercise control as they were carried out.  However, I have to -- the Prosecution concedes that the fall-back position is, of course, a case under 6.3, command responsibility.  When you go under command responsibility, Ntabakuze is the immediate superior of the paracommandos that went out killing in Kabeza.  So the position of the Prosecution is that, in fairness, yes, BL should be cross-examined.

JUDGE REDDY:
And doesn't Witness DN fall into the same category as Witness BL?

MS. GRAHAM:
Your Honours, do you mean DAN?

JUDGE REDDY:
DAN, yes.

MS. GRAHAM:
Well, DAN is slightly different in the sense that her evidence doesn't -- does not go directly to the acts of the paracommandos; she talks about soldiers generally.  She's unable to identify any group of soldiers.  Obviously, we will rely on other testimony to make the link to Centre Christus, but her testimony only corroborates -- I wouldn't say only, but corroborates that fact that massacres occurred at Centre Christus.  You know, we will not rely on her testimony to prove the link to the paracommandos and the Accused, Ntabakuze.  So part of this exercise, I think –or one of the tests is, if you think about it in reverse, if you think about it: if I only had this evidence, would I be able to reach a conviction?  And I would say, we can say that on basis of DAN's testimony alone, there is no court of law that's going to convict Ntabakuze for the massacres at Centre Christus; however, linked up with other testimony, yes.  But, you see -- and that's why we say it is not necessary to cross-examine DN on her testimony in this case because it's not -- it doesn't go to the acts and conduct of the Accused; it doesn't form a critical part of the Prosecution's element against Ntabakuze on this specific massacre.   There's other evidence needed in order to make the link.

JUDGE REDDY:
Yes, but do you agree that this witness will testify as to the conduct of proximate subordinates of the Accused? 

MS. GRAHAM:
Are we now talking about DAN?

JUDGE REDDY:
Yes, still on DAN.

MS. GRAHAM:
No, I don't agree necessarily because I don't -- as I recall her testimony she just -- she speaks about unidentified soldiers.  There will be -- you see, that's what I'm saying, or that's what I'm trying to say ‑‑ she talks about the massacre and how it happened.  She has no evidence which goes to who committed that massacre, other than unidentified members of the FAR.  There are other witnesses that are required to, in our view, hopefully, show that the paracommandos were implicated in that massacre.  But DAN's testimony does not make the link. 

JUDGE REDDY:
I see.  Yes, all right.  Thank you.

MR. PRESIDENT:
Any Defence team who wants to address us briefly?

MR. SKOLNIK:
Thank you Mr. President.  I'm going to respond for the Bagosora team and if any of the other teams want to agree with me, they can or they can, take their own private road on this one.  

What the Prosecutor seems to be saying, if I understand them correctly, is 92 bis is there so, ipso facto, if we can show that it's not acts and conduct of the Accused, automatically it should go in.  I think the analysis is much more complex, and I would say that the first Rule is that of Article 20, paragraph 4(E) of the Statute which, I think, rules and governs all of the trial procedure, and the Rules that are enacted under it, like these Rules of Evidence of Procedure, have to comply with the Statute.  And I suggest to you that if there is a difference between the statute and the Rules, the statute has to prevail.  And 24(E) says that the Accused has the right to examine or have examined the witnesses against him or her, and to obtain the attendance and examination of witnesses on his or her behalf on the same conditions as witnesses against him or her.  

So, I think, first of all, the primary rule is for confrontation.  I think 92 bis is an exception, and the Court has a discretion under 92 bis to decide whether it will admit or not admit.  If we go to 92 bis -- you'll have to forgive me because I'm having some problems with my headphones.  They, sort of, go in and out.  But the fact is 92 bis (A), the factors are given in favour of admission, but that has to be read together with sub two -- or (ii) where it says that factors against admitting the evidence in the form of a written statement include whether, (a) there is an overriding public interest in the evidence in question being presented orally; (b) -- 

JUDGE REDDY:
If I may just interrupt you there.

MR. SKOLNIK:
Yes.

JUDGE REDDY:
Would you -- what is your submission on that principle (a)?  Would you say that overriding public interest in this case is that the evidence be presented orally in respect of each of those seven witnesses?

MR. SKOLNIK:
Yes, because -- if I can make an analysis of each witness, I think I can convince the Court that they ought not allow the evidence in because I think it takes an analysis of each witness statement, and not just a look at the Rules and the Prosecutor saying "Oh, well, this doesn't go to show conduct of the Accused", or it's just cumulative or whatever.  I think it takes an in-depth analysis of each statement, which I'm prepared to do, and I don't think it would be very long because I've jotted down the points that I think are important.  

But just on that question of public interest that the witnesses be heard, we've heard so many witnesses here in court deny that things that are stated in their statement were made by them; they deny that they ever said it, or that they ever said it in that way; they say that the interpreter made a mistake, or that the investigators made a mistake.  And this is not just an isolated incident; we've heard this from many witnesses.  So, I think that we have an obligation to look at this in a very restrictive way.  And when we talk public interest, the public interest means, I guess, not only what's in the interest of justice, but what's in the interest of the Accused and the perception that the public out there would have of the proceedings.  That's how I understand what we're talking about when we say public interest.  So, it seems to me that on the basis of past history of witnesses that we've seen here in the Tribunal, we ought not to embark upon this exercise.  Secondly -- may I continue?

JUDGE REDDY:
Yes, yes.

MR. SKOLNIK:
Secondly, there's also a question in deciding in the Chamber exercising its discretion, whether to admit or not to admit.  As I say, the Chamber has to make an analysis of each statement, but also indulge in -- or go into the analysis under (ii)(b) -- it's up to me to show you -- that if I can show you that the nature and source renders the statement unreliable, or that its prejudicial effect outweighs its probative value, then your ought not to admit it.  And then under (c), there are any other factors that make it appropriate for the witness to attend for cross-examination.  So, this could be any other matters that you deem appropriate, and that would be based, let's say, on an analysis of what I'm going to suggest to you upon each particular statement.  So, in other words, I don't say that this Tribunal hasn't got a discretion; you certainly do have a discretion.  But the question -- there's also another issue of the interrelationship between 92 bis and 89.  In some of the decisions, I think you will recall, I think it is the Galic decision in the ICTY.  The Prosecutor argued over there that, you know, everything was admissible under 89(C) and, therefore, 92 bis is just another way of getting it in because the Court has this inherent jurisdiction under 89 to allow in hearsay, and so on and so forth.  But, I think, there's a special regime under 92 bis, and the question of reliability under 89.  And authenticity becomes part of the analysis, but 92 bis has its own sort of regime to talk about what the Prosecution it trying to do here, right now. 
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MR. SKOLNIK:
If I -- if I could just talk about Witness DAN because we've already discussed BL, because I think BL should be excluded because it implicates the paracommandos. 

DAN talks about a massacre by military people.  There's a -- there's a question of command responsibility because in the indictment, Bagosora and the military people are charged with all kinds of things, including rape, genocide, crimes against humanity, and so on and so forth. 

And if I could just make a brief reference to the indictment, there's a section in the indictment called "Responsibility" and I think it's 6.4 something.  "Responsibility" starts at 6.61.  And if you look at 6.61, it says, "From April to July '94, several hundred thousand people were massacred --"

THE ENGLISH INTERPRETER:
Slow, sir.

MR. SKOLNIK:
Sorry, Mr. Interpreter.

MR. PRESIDENT:
We are there, 6.61.

MR. SKOLNIK:
Okay.  "The majority of the victims were killed solely because they were Tutsi or appeared to be Tutsi." 

And then if we can go to 6.62, because I'm reading now from the Bagosora indictment because there's an interrelationship here between Bagosora and the others, it says, "From 7 April '94, around the country most of the massacres were perpetrated with the participation, aid, and instigation of military personnel, gendarmes, and Hutu militiamen.  Certain units of the paracommando reconnaissance and Presidential Guard battalions were the most implicated in these crimes in the capital and in other préfectures, often acting in concert with the militiamen.”

And if we can go to 6.63, there basically it says that some soldiers give assistance to the militiamen, notably by providing them with logistical support, weapons transport, and fuel. 

And then 6.64 we get involved with the names of the people.  "The massacres thus perpetrated were the result of a strategy adopted and elaborated by political, civil, and military authorities in the country such as Théoneste Bagosora, Augustine Ndindiliyimana, Augustin Bizimungu, Aloys Ntiwiragabo, and Gratien Kabiligi, Protais Mpiranya, Aloys Ntabakuze --

MR. PRESIDENT:
You're not going to read all these names, are you, Mr. Skolnik?

MR. SKOLNIK:
Well, no, because --

MR. PRESIDENT:
But there are many.

MR. SKOLNIK:
Yeah, there are many, including Tharcisse Renzaho, who is not a member of the military group here.  And they say that as far as from on 7th of April, other authorities at the national and local level espoused this plan, joined, organised, and encouraged, et cetera.  So they're lumping in the military, not only many different people of the military, but also the politicians and certain other civilian people.

Then in 6.65, they talk about rapes, sexual assaults and other crimes of a sexual nature. 

Then in 6.66 they talk about military officers, members of the interim government and local authorities aided and abetted their subordinates and others in carrying out the massacres. 

Now, this is --

MR. PRESIDENT:
Where are you now, Mr. Skolnik?

MR. SKOLNIK:
6.66.

MR. PRESIDENT:
Yes, but you see, this takes a lot of time, and we have the indictment in front of us.  What is your point?

MR. SKOLNIK:
Well, my point is that the indictment is so sweeping and includes so many different things in it.  For example, if you look at Colonel Bagosora, 6.70, or even in 6.69, Colonel Bagosora and the chief of the armed forces at gendarmerie, Ndindiliyimana, are charged with that they were informed of the massacres. 

And in 6.70, Bagosora is supposed to have issued safe passages. 

In 6.71, Bagosora to transfer funds, but that has nothing to do with what we're talking about. 

But 6.72 is knowing that massacres of the population -- civilian population were being committed.  Political and military authorities, which includes everybody there, including Colonel Théoneste Bagosora, took no measures to stop them.

Now, in all of these witness statements that they want to present -- sorry, in all these witness statements that they want to put into evidence here, I respectfully suggest to you that under the way the indictment is labelled, set out, and if you look at the Counts 1 to 12, I don't see how the Court, even in exercising a discretion, could allow in any of these statements. 

Now, you have to excuse me because I'm having trouble with this.  Let me just change my -- see if I have better luck with this one.

For example, in DAZ, this statement involves -- well, let me go back to DAN and just finish with DAN.  We talked about in DAN command responsibility and failure to do anything, like I just said from the indictment.  Also, DAN talks about unidentified soldiers, so I think that the Defence should have the right to cross-examine DAN on the question of unidentified soldiers because, as far as we know, no -- we don't know.  We can't take judicial notice of the facts going on over there.  These might have been soldiers by the RPF that committed these atrocities, so the -- just because the Prosecutor says that these atrocities were committed by unidentified soldiers and they conclude it was members of the FAR, it could have been the RPF, too.  So I think cross-examination in that particular case would be an important issue.

Moreover, if we go to DAZ, this statement involves massacres at the ESI by soldiers and the Interahamwe.  It talks about lists being used, and I respectfully suggest to you the issue of lists has been raised against Colonel Bagosora and against Colonel Nsengiyumva in this trial; and therefore, it's conduct that relates to the Accused, either by the question of command responsibility or by the fact that, by implication, they knew what was happening and didn't do anything to stop it.

And if we can go to DE, this DE statement is quite interesting because the witness made statements or declarations to authorities in Belgium and to the Rwandan authorities, which I believe have not been disclosed to us, or if they have, I haven't seen them.

The witness states in her statement that the previous statements were given to the Belgian and Rwandan authorities, so I would say that this is fertile ground to cross-examine the witness on other statements, because we've seen very serious inconsistencies between many witnesses in what they say in court with what's in their statement, what they've said on previous and prior occasions.

There's also in that statement a direct reference that implicates Colonel Bagosora because on page 6 of statement DE, it says that Major Mpiranya, who was the head of the Presidential Guard, received orders from the ministry of defence or from the minister of defence, but because we know that the minister of defence was absent in Rwanda, that can only implicate Bagosora because he was in charge of the ministry of defence at the time of the facts alleged.

Now, not only that, there are other parts of statement that have been redacted, and this is not in conformity with this Trial Chamber's decision of July 18, 2003, where this Chamber said that the Prosecutor had to give to the Defence all unredacted statements of witnesses that they intended to use in the trial.

MR. PRESIDENT:
What are you referring to now?  Are you saying that there are redacted portions of the seven statements?

MR. SKOLNIK:
I'm talking about this DE one, and in BL also there is --

MR. PRESIDENT:
Oh, yes, there.  Sixteen --

MR. SKOLNIK:
If you look at page 6 on DE --

MR. PRESIDENT:
Yes, but that has been done by the Prosecution in order to reduce the implication of the Accused, hasn't it?  It's in your favour.

MR. SKOLNIK:
Well, page five-two they've redacted out stuff.

MR. PRESIDENT:
Yes, but according to what they say, it's because they want to make the statement more digestible under 92 bis and they --

MR. SKOLNIK:
I know, but it's very indigestible to the Defence, notwithstanding that they -- they are trying to do this.  I mean, the point's well taken, Mr. President, so excuse me for a little levity, but I think that the Prosecution just can't go on their own and redact these statements, then come to the Chamber and say “let us put this in” without having made a motion allowing them to redact the statements in the first place, because the order of the Court was to provide unredacted statements.

MR. PRESIDENT:
Yes, but you have probably received this in unredacted form previously, and what is happening now is simply that the Court is only provided with redacted statements, and those redacted statements contains less incriminating evidence in relation to the Accused.

Okay, next point.

MR. SKOLNIK:
Mr. President, the document that we have here, this redacted document, is what we received with the motion.  We don't have a nonredacted copy of this witness statement DE.

In any event, we should have the right to know what is in the unredacted version, and my position is that the Prosecutors were really obliged to come up with a motion to redact the statement because your judgment of July 18 said that it had to be provided by July 28th, all unredacted statements.

Now, also, you have in that declaration of DE on page 5 -- I'm just reading from my notes, but if you want me to find the exact part of it on page 5 -- the witness says that Lieutenant Colonel Bavugamenshi told the witness that genocide was being prepared at the École supérieure militaire meeting at April 7th, 1994.  And we've heard from General Dallaire, who was at that meeting, and there was absolutely no genocide being discussed when General Dallaire was there at that meeting, and Bavugamenshi told this witness he was afraid to go to the meeting because he would be killed.  So I respectfully suggest to you that this is a witness that ought to be cross-examined for all of the reasons that I've outlined up to now.

Shall I proceed to the next one? 

MR. PRESIDENT:
I wonder whether we could cut this a little bit short, and if you would allow us to ask you a few general questions which could assist us in addition to what you've already said.

JUDGE REDDY:
Just to summarize your position on DE, you are saying that the statement should be admitted but subject to the right to cross-examine or are you --

MR. SKOLNIK:
No.

JUDGE REDDY:
-- submitting that it shouldn't be at all?

MR. SKOLNIK:
Not admitted at all.  The witness should come and testify, all of them.  That's my position.  And the reason I say that is because of the problems that we've had with testimony consistent with the statements and the witnesses saying, "I never said that; the investigators made a mistake; the interpreter made a mistake; they never read it back to me."  All of this here which undermines the question of reliability, and so how can we satisfy ourself just looking at these statements and say, ah, well, they're reliable.  I don't think you -- we can't.  There's is no objective test upon which to do it, and this is why I say that we should call all of the witnesses and let them testify.  The race should not necessarily be to the swift to get it over with.  I mean, I think it should be done.  It will take whatever time it takes, and it may not take all that much time.  Some witnesses in this batch here may take more cross-examination than others.

Let me give you an example, if I just may.  EU, the next one on the list, says that 40,000 persons were killed during one night, and this is so fantastic an assertion.  We have never, ever heard anybody give a figure of anything like that.  I think something like that should also be subject to cross-examination. 

So I won't go into the others unless you ask me too, but let me just say HV, for example, implicates Colonel Anatole Nsengiyumva because it talks about the prefect of Gisenyi, and the commandant of the army in Gisenyi knew that the students were in the stadium.  Then there's an addendum with so many corrections that I would suggest to you that cross-examination is required.  And also it talks about lists, and lists is something that from other witnesses we heard implicate Colonel Nsengiyumva and Colonel Bagosora.

And seeing as I'm almost at the end, if you don't mind giving me 30 seconds, I'll just say what I have to say about UT.  In that one, UT talks about soldiers that attacked the neighbour's house and, I believe in the statement, said they wore red berets and then made an addendum in which the witness said that the soldiers wore black berets.  Also, there are elements going to 1990 in that statement.  There's a question of command responsibility, and it might also have here, but I just don't remember it from the statement, I have it marked down that it implicates the paracommandos in the description of the uniform given.

So for all of those reasons, I would respectfully suggest that you exercise you discretion.  The Court will decide what it decides, and we will respect the judgement.  You may, upon analysis of all this, come to the conclusion that all the witnesses should testify or only some of them should testify, and then there's a question of cross-examination.  You will decide yes or no whether they can or can't, but I agree that the Court has a wide discretion, but I think that the discretion is constrained in part by Section 20 of the Statute.  It's not just open-ended that once you can show 92 bis applies that it goes in.  This is all I'm suggesting.  Those, respectfully, are my submissions. 

MR. PRESIDENT:
Did you fully answer Judge Reddy's question, or to put it a bit differently, are not all your concerns -- are not all your concerns dealt with provided that you get cross-examination?  Now, it is true that if you -- if the Prosecution goes with chief first, then you lose one opportunity to show discrepancies between the statement and chief.  That's true.  So you lose one weapon. 

But on the other hand, during your cross-examination, you will have the statement in front of you, and during your cross-examination, you will be able to solicit such discrepancies.  And after all, the reality in this Tribunal here is that most witnesses are reading their statements before they come, so what they do is to draw our attention to the fact that there are mistakes in the statements.

Are there any witnesses of these seven where you couldn't really live well with cross-examination but with 92 bis?

MR. SKOLNIK:
The only one I will concede that I could live with depositing the statement and then cross-examining the witness is EU, but on all of the others, for example DE, BL, DAZ, and especially HV and UT, I think it would -- we don't want to give up that extra weapon.  In other words, we don't want to give up the full coating of icing on the cake for just a little drop of sugar on the cake, if I can put it that way.

We consider the fact that when the witness testifies viva voce, it gives us a very serious weapon in order to confront the witness with a previous statement or statements that they have made; and accordingly, that is in compliance with Section 24 of the Statute, and I don't see why we should lose that particular weapon, barring any really serious motives, which it doesn't seem the Prosecution has produced here.

MR. PRESIDENT:
I think we feel that we've had enough from both sides, unless there is anything particularly.

MR. ERLINDER:
Mr. President, I had some submissions, if I may, not on the question of cross-examination.  I think that was adequately covered.  I think it's quite clear that any evidence that's not subject to cross-examination cannot have the indicia of reliability necessary for the court to consider it in a serious way.  But 92 bis has a different aspect to it as well.  I'd like to address those portions of it.

There are, with all respect to Ms. Graham, actually two portions of this Statute that we have to consider and of this procedure we have to consider before we get to the cross-examination question, which I think has been adequately covered.

The first question, of course, is whether the written statement is excluded from 92 bis because of the character of the statement, which, of course, is referred to -- and I'm referring in significant part to the Galic opinion, and I'd like to reflect on that with the Court for just a moment, if we may. 

First of all, the question of whether it falls inside or outside 92 bis is only the first question.  The second question, then, is whether the statement is relevant and probative for the proposition before the Court, and only if those two factors are met do we get into the question of what we should do with the statement with respect to cross-examination.

I respectfully would suggest to the Court that if we look on page 2 of the Galic opinion, and of course, it's referred to in our brief as well, it describes in number 5 -- and I guess now I'm -- I'm sorry, I'm drawing from our brief, and it's citing the Galic opinion, paragraph 10, that sets out the circumstances in which something is excluded from 92 bis.  We would suggest to the Court that a significant number of these statements are excluded from 92 bis because of their character.

To the extent that we have a conspiracy charged here and to the extent that we have the allegations that command responsibility exists and to the extent that we have the notion that responsibility exists because of a failure to stop events that could have been stopped, we find ourselves directly in the sort of statements that are inadmissible with respect to 92 bis, at least as I read this.

"If the types inadmissible of written statements are those upon which the Prosecution wants to establish that there was planning in -- "

THE ENGLISH INTERPRETER:
Slow, sir.

MR. ERLINDER:
Sorry? 

THE ENGLISH INTERPRETER:
Slow.

MR. ERLINDER:
Thank you, Mr. Translator.  I apologise again profoundly.

If we refer to page 2 in our brief, item 5, which recapitulates paragraph 10 in Galic, “Any item in which the defendant is alleged to have planned or instigated or ordered the crime, to the extent that he was a superior to those who actually committed the crime,” we heard Ms. Graham say in the case of DAN, the FAR soldiers they intend to prove are soldiers that were under the command responsibility of our client, that he knew or had reason to know that those crimes were about to be or had been committed by his subordinates.  The whole negotiation of the command responsibility in the military is tied to that notion, that the leaders of the military should have responded to things that were happening because they should have known, that he participated in a joint criminal enterprise.  That is a conspiracy by definition.  And that he shared the person -- with the person who actually committed the requisite intent for those crimes.

Now, to the extent that the statements are intended to do something other than what is suggested here, I would suggest to the Court that they are neither relevant nor probative and, as such, are inadmissible on those grounds. 

And let me elaborate on that for just a moment.  The idea of admissibility is referred to in the Galic opinion on page 18, not whether it qualifies for admissibility, which was what Rule 92 bis tells us, but if it does qualify for admissibility, whether it can actually be admitted, which is the second prong.  And on page 18, paragraph 35, the Court says, "As the Appeal Chamber has already stated, evidence is admissible if it is relevant, and it is relevant only if it has probative value."  These are general propositions that arise from Rule 89(C).

The question then becomes for those aspects of these statements that might not relate to joint enterprise theory, command responsibility, which, of course, is the reason for introducing these statements, according to what the Prosecution has told us, the question is what relevance and probative value do they have?  In that regard, I'd also like to refer to page 16 in the Galic opinion.  That talks about some fundamental concepts about the relationship between civil law and common law that I think are important to remember at this juncture. 

If we look at paragraph 29, we can see these.  This is at page 16.  May I quote from the opinion: "Unlike the civil law, the common law permits hearsay evidence only in exceptional circumstances."  Now, my addition here would be those are the circumstances in which there are other indicia of reliability that cause an otherwise excludable statement to be admitted because the statement is reliable because of other reasons.

Now, the Court goes on say that, "When many common law jurisdictions took steps to limit the rule against hearsay by permitting the admission of written records kept by a business as evidence of the truth of what they stated, notwithstanding that rule, they invariably excluded from what was admissible under this exception," and here's the important part, "any documents made in relation to pending or anticipated legal proceedings involving a dispute as to any fact which the document may tend to establish."  The question is, why would that be? 

The Court goes on:  "This exclusion reflected the fact that such documents are not made in the ordinary course of persons who have no interest, other than to record it as accurately as possible, matters relating to the business in which they are concerned.  It also rested upon the recognised potential in relation to such documents for fabrication and misrepresentation by their makers, and such documents being carefully devised by lawyers, good prosecutors, and investigators or others to ensure that they contained only the most favourable version of the facts stated."

Now, the reason that I draw this portion to Court's attention is it raises significant questions about what the purpose of 92 bis might be, because the documents themselves, of course, are created only for the purpose of litigation by litigants desirous of proving a particular point using their expertise to create the document.

I would submit to the Court that 92 bis is in the nature of a rule that allows judicial notice, judicial notice of facts that are so broadly understood that the credibility of the maker of that statement is not at issue with respect to the substance of that statement.

If we consider 92 bis in the nature of judicial notice, facts so broad that they're unconnected to a particular defendant, facts so broad that the credibility of the maker of the statement is not central to its purpose in the case, we can understand that 92 bis has an important function.  But when 92 bis is used to supplant the ability to test the reliability of the maker of the statement by comparing the statement with their live testimony, we are depriving the Tribunal of what we have seen happen here repeatedly:  a witness who has been prepared for hours, who has made numerous statements over numerous years, getting on the stand and testifying in a way that is completely at odds with what their statement was, or significantly enough at odds to call into question either their memory or their credibility.

If we proceed only with statements -- with written documents prepared by well-schooled litigants who have prepared a statement with a witness without being able to test the reliability of that witness on their own without the assistance of the preparer, without the assistance of the litigant, without the assistance of the OTP, we are prevented from making a significant contribution to the Tribunal's understanding of the reliability of that evidence.

Each of the statements that are included here either refer to command responsibility, to the involvement of the army in some fashion, to knowledge that one or more of the defendants might have had.  As a result of that, they are not in the nature of the statements that might be included in 92 bis.  They are excluded by the terms of 92 bis and logically cannot be admitted as judicial notice or as something that is believable just because the witness said it, because they are not facts so widely known that they are not subject to challenge based on the reliability of the maker of the statement.


So I respectfully would suggest to the Court that a careful reading of 92 bis, Rule 89, and an understanding of the fundamental notion of what 92 bis is designed to accomplish takes all of these statements out of that category.  It means that cross-examination of the statement is not enough, better than nothing, of course, but not enough, and that these witnesses, like all other witnesses, as the Statute requires, as Mr. Skolnik has pointed out, need to be put on the stand to have their memories tested, their credibility tested, because these are not the sort of thing that are included in the 92 bis and, actually, are not judicial notice issues.  So I hope that helps.

MR. PRESIDENT:
You want to add a little bit, Ms. Graham?

MS. GRAHAM:
I would like to respond very briefly, but I see Mr. Ogetto on his feet, and Defence may want to conclude before I get the chance to reply.

MR. PRESIDENT:
Yes, please go ahead.

MR. OGETTO:
Thank you, Mr. President.  First of all, I just want to say that I agree with the submissions made by my learned friends, and just to be sure, I just want to add that witness statement HV, which actually appears to mention my client, should not be admitted, and the reason for this is that my client appears to be mentioned in that statement.  If you look at paragraph 5, number 5 in that statement, there is mention of --

MR. PRESIDENT:
What was the pseudonym?

MR. OGETTO:
HV.  Now, looking at paragraph 5 of that statement, there is an almost direct mention of my client, and for that reason -- I'm going by the conditions laid down in Rule 92 bis -- this statement should not be admitted.

Secondly, this statement deals with the issue of the Mudende massacres.  As we are all aware, there are witnesses who have given testimony on this incident, and these witnesses have implicated my client to some extent.  The testimony contained in HV will then directly or indirectly relate to the conduct of my client, and for that reason, again, this statement should not be admitted.

The third issue --

MR. PRESIDENT:
It's the reference to the army commandant?

MR. OGETTO:
That is it, Mr. President. 

The third issue is that the contents of this statement HV have no probative value.  The incident that is being discussed in this statement, the Mudende incident, is not even mentioned in the indictment.  Of course, it's a very serious incident where the Prosecutor alleges that hundreds of Tutsis were killed, and yet, it is not even mentioned in the indictment. 

So our submission is that this statement is of no probative value.  The Prosecutor's intention is to unfairly prejudice the Accused, and for that reason, it should not be admitted.  That's all.

MR. PRESIDENT:
So your point is, isn't it, that taking up the Galic decision, paragraph 10, the Accused had reason to know that those crimes were about to be or had been committed by his subordinates, paragraph 10(e), and for that reason, it follows that paragraph 5 of the HV statement falls outside 92 bis?

MR. OGETTO:
That is it.  That indeed is the Prosecutor's thesis, and for that reason, this statement should not be -- should not be admitted.

MR. PRESIDENT:
I see.  Thank you. 

Mr. Degli. 

MR. DEGLI:
Mr. President, I think the entire 92 bis has been fully unexhaustively (sic) addressed by my colleagues.  On behalf of General Kabiligi, we have submitted a written brief on the issue of command responsibility, which is of serious concern to us in particular because the Prosecutor is of the view that Kabiligi, being in the general staff, he had some responsibility over all Rwandan soldiers. 

For us, the main issues have been addressed.  We will not go back to it.  The main -- or the only point I would like to draw -- bring to the attention of this Court is that the Prosecutor and the Trial Chamber said they will try today to dwell on our motion of 8 April, and the Prosecutor shouldn't take advantage of 92 bis to increase the number of witness beyond the 100 which have been ruled on in -- by Trial Chamber III.  We have to bear this in mind.  The number of witnesses should not become inelastic.  Thank you.

MR. PRESIDENT:
Thank you for having heard --

MR. SKOLNIK:
I think -- I'm sorry to interrupt.

MR. PRESIDENT:
This is the fifth Defence team?

MR. SKOLNIK:
I was just going to beg you for an indulgence, I think, which could be of the -- of assistance to the Tribunal because this is in relation to what Mr. Justice Reddy asked me about public interest and so on and so fourth. 

I have a decision here of Trial Chamber II which was rendered on -- or filed on January 22nd, I'm not sure if it's -- 2003, and it was a decision on the -- in the case of Prosecutor versus Ndayambaje, Kanyabashi, Ntahobali -- anyway, the Butare case.

MR. PRESIDENT:
Yes.

MR. SKOLNIK:
And the decision is a decision on Prosecutor's motion to remove from her witness list five deceased witnesses and to admit into evidence the witness statements of the four of the said Accused, and they asked to do that under 92 bis.  I just want to read paragraph 23 of the judgement.  I think it could be of assistance to the Chamber.

It says, "The Chamber finds that Rule 92 bis of the rules does not allow the admission of statements relating to the alleged criminal conduct of the Accused as charged in the indictment.  Because the witnesses are deemed deceased, their credibility cannot be challenged by the Defence through cross-examination." 

This is what's important here, what I'm going to say now:  "Furthermore, the Chamber, recalling the concerns of the Appeals Chamber in the Milosevic decision, observes that prior statements made to Prosecution investigators by prospective witnesses for the purposes of legal proceedings raise serious issues of reliability that are most effectively tested through the process of cross-examination."

So even here where the witnesses were dead, in the end, the Chamber refused to allow the statements in under 92 bis.  I mean, it's a particular situation, but nevertheless, it deals with the question of reliability, and I guess they're referring to witnesses changing their testimony viva voce from what they said in their statement.

MR. PRESIDENT:
It's your motion, Prosecution.  You have the last word.

MS. GRAHAM:
Thank you, Your Honours.  Let me first deal -- let me deal with the last issue first.  The reference or the quote referred to by Mr. Skolnik, as Your Honours noted, deals specifically with expected testimony or statements which goes directly to the acts of conduct of the accused and, hence, that's why it was excluded.  That's a common knowledge in the jurisprudence of both Tribunals, that you cannot move in a deceased witness's testimony if it goes directly to the acts and conduct of the accused.  There is some recent development in that jurisprudence.  I won't nail the coffin completely, but as the law stood at that time, it was not possible.  So it's a different matter to what we're talking about; hence, it's not relevant.

Secondly, with respect to the position made by Defence counsel for Ntabakuze, Galic is read incorrectly.  It's saying exactly the opposite.  You see, I'm going to try to make an example here, and the example is the following: If A and B agrees to murder C by hiring a hit man called D, you have -- let's say you try to prove that -- prove that event by ten pieces of evidence.  One piece of evidence goes only to the actual killing of C and nothing more.  That piece of evidence is what we're talking about now.  That is the piece of evidence that falls within Rule 92 bis.  The rest, the other nine pieces of evidence which goes to A and B having an agreement, A and B agreeing to hire a hit man named D, that is -- that is evidence that goes to the individual responsibility of the accused and which does not fall under 92 bis. 

However, what falls under 92 bis is the actual killing itself.  That's the crime base.  That's the underlying crime, and we have to keep that distinction in mind at all times, and that's what the Defence, in Prosecution's respectful submission, misses out on.  They're confusing the two issues.

Second -- thirdly, there was a lot of talk about DE, and I just want to put on the record that all four previous statements of DE has been disclosed unredacted in accordance with the Court's order of 28th July 2003.  Subsequently, the additional statement of DE, which was provided together with the Rule 92 motion, which contained a slight redaction, as the Court rightly noted, to take away some incriminating evidence, has also been disclosed in unredacted form to the Defence.  So that is cleared. 

When it comes to -- I think I had one final point, and this is actually what I think is the Defence's strongest point, and that is the fact that we have seen -- the Prosecution have to concede this, that when the witness takes the stand, there are issues that come up as to the statement being incorrect.  It cannot be ignored, and I think that is the strongest point that the Defence is making. 

What 92 bis does to rectify that is to remove the Prosecution from the process.  It is not the Prosecution that goes out and certifies these statements; it's the registry.  It's the neutral body, and that's the whole point.  It is no longer the well-schooled litigants, as asserted by Erlinder, that takes those statements.  It is the -- it is the registry. 

And, hence, that's why you get the corrections on the statement, because what registry does, they sit the witness down, they go through the statement line by line, word by word, and the witness makes the correction, if any, as they go along.  Hence, these statements are reliable and may be brought into evidence on paper as opposed to live testimony, and that's why we have Rule 92 bis.  That's why we have Rule 92 bis (B), which cater for these aspects.

Finally, I don't believe the argument that Rule 92 bis is somehow ultra vires to Article 20, it's particularly compelling, so I won't waste any time on that.  Thank you, Your Honours.

MR. PRESIDENT:
Would you just comment on the remark by Mr. Ogetto in relation to Witness HV.
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MS. GRAHAM:
The HV, it's correct that it goes to events at Mudende between, I think, 7th to 10th April 1994.  It goes to paragraph 6.31, 6.32, and 6.36 of the Nsengiyumva indictment.  It's correctly that it's not -- it's correct that it's not explicitly pleaded in the indictment, but it was referred to in the opening statement as particularising the charges against the Accused Nsengiyumva. 

May I also say that, as stated in relation to the Accused Ntabakuze, that the primary case against Nsengiyumva is not that he's guilty on the basis of command responsibility but that he's guilty as a direct participant.  He's a conspirator who ensures the execution of the conspiracy, together with others, by being out and about, distributing weapons, ordering killings, et cetera.  So the command responsibility argument, it's not directly on point, I would say. 

MR. SKOLNIK:
Mr. President --

MR. PRESIDENT:
No, that brings to the end this first round.

Now we have to move to the second issue, and that is the request to the government of Rwanda for cooperation and assistance pursuant to Article 28 of the Statute, and this time it's a motion by the Defence.

This has been an exercise which has been complicated because there is a need to make sure that we do not ask governments to provide documents that are already in the possession of one or both parties, and that such requests are only made after all alternative investigative measures have been exhausted by a party.  There has been an exchange of documents here, and we would like to ask you a few questions as to what is really needed. 

One document is -- let's start with the legal documents.  We have this reference to the Rwandan penal code in 1994.  I understand that you, Prosecution, are saying that this Rwandan penal code has been disclosed through a book by Reyntjens which is available in the library.  That's your position, isn't it? 

MS. MULVANEY:
I believe it is, Your Honour.

MR. PRESIDENT:
Yes.  Now, Defence, if the Prosecution is arguing that it has been disclosed through Reyntjens' book, what is left?  That's one issue. 

Do you want me maybe to go point by point, and then you can come back to it in a few moments? 

Another issue is, "All regulations in force in the Rwandan army before July 1994."  All regulations in force in the Rwandan army before July 1994, that's a very broad request.  What exactly are you asking for which has really not already been disclosed?

Third issue, Journaux officiels from July '92 to December '93.  Some of these seem to have been disclosed and some are already in the Defence possession, says the Prosecutor, for example, D. B4.  So, which ones are you missing?  Why should we request the government to provide all these official journals if you already have some?  You should indicate which ones you have before we move on.

Now, I could go on in this way, but it seems to me that the best way to proceed now is the following:  We will ask Chris Gosnell, our ALO, the legal assistant, to get in touch with the Defence out of the courtroom, and then he will ask you these questions to clarify your position, because if you go point by point now, it will be an exhaustible exercise.  So what I'm asking you to do is to remain available now in the courtroom when this session is over, and then we will try to sort these things out as soon as possible.

So I'm not requiring a response to my first three questions now, Mr. Constant, I'm simply suggesting a working method.  I have illustrated by three questions the kind of problems the Chamber is in, and we thought that maybe an out-of-court procedure would be better in order to speed up matters.  So, the Defence is nodding that procedure is adopted.  Thank you.

Mr. Skolnik.

MR. SKOLNIK:
Just a housekeeping question.  You will recall when we deposited, I believe it was D. B79, which was the statement of Witness BK, there was some discussion because the copies that we had did not have K numbers, and, Mr. President, you had expressed some kind of a reservation about that, and it seems in the stenographic notes it said that BK-1 was admitted provisionally. 

So, I have obtained another copy of BK-1, this one with the K numbers, although it's slightly redacted, but just to show that it did in fact come from the Prosecution's office.  So I think this enhances its reliability, and I would ask that it be now produced not provisionally but finally, if I can put it that way. 

MR. PRESIDENT:
Mr. Matemanga, if you could receive that document from Mr. Skolnik. 

We will look into it and then make a decision.  Thank you.
Then there is the third issue, and that is the motion of the Defence concerning revision of special protection measures relating to Witness A and BY.  And what is not quite clear to me is the Prosecutor's response, because there, in paragraph 9 of your response of 22nd December 2003, you make the following statement:  "Nevertheless, the Prosecution is willing to concede that the Defence could be given 60 to 90 days, starting from 5th December 2003, to further review the recent disclosure of the redacted materials."

Does this imply that they have, in fact, been given that material with effect from the 5th of December? 

MR. WHITE:
It does imply that, Mr. President, yes.

MR. PRESIDENT:
So what is then left of a contentious issue?  That's what we're not quite sure about here.  Is the request moot, at least partially?

MR. WHITE:
I think the request is going to be completely moot, particularly in light of the information I'm going to give the Court a little later about the sequencing of witnesses.

MR. PRESIDENT:
Do you want to give it now? 

MR. WHITE:
It's a bit complex, but neither of those two witnesses will be appearing imminently.  It will be off -- to give you the end conclusion of the plot before leading up to it, we're expecting that Witness A may be able to give testimony by videolink at the end of the next session, that would be the end of -- well, at the very beginning part of May; and that Witness BY would be in a position to give video testimony at the beginning of the ninth session, which would be at the very end of May, May 31st.

So given those time frames, I think that the request is going to be fully moot. 

MR. PRESIDENT:
Could you reflect on this, Defence, and on the basis of what you now heard, communicate informally to the Bench whether this motion has now become moot.

MR. CONSTANT:
Mr. President, unless I am mistaken, I think it is the Bagosora's Defence motion, if I'm not mistaken.  We agree on 90 days, and so we don't have a problem.

I know that you made it a ruling in regard to 30 days, and I sought a revision and I requested for 90 days in light of the huge redaction in the documents that were disclosed to us.  Is that what you're talking about, Mr. President? 

MR. PRESIDENT:
You're quite right that this is a Bagosora motion, and this is the issue we are discussing; absolutely, yes. 

MR. CONSTANT:
So, well, if the Prosecutor were to accept the 90 days, I will withdraw my motion so it will become moot.  It won't go further than that, as long as it appears on record that it is 90 days. 

MR. WHITE:
Yes.  And just to be clear, we're talking about the redacted statements at this point.  The rule with respect to the unredacted ones continues on with respect to the other time frame, which I think is 30 -- 35 days.  Thirty-five days, which is pursuant to the Court's previous order. 

MR. PRESIDENT:
Paragraph 9 of the Prosecutor's statement reads "90 days to further review the recent disclosure of the redacted materials," redacted materials. 

MR. CONSTANT:
Well, let me take it up again.  Maybe we're going astray or, at least, I haven't understood.

The Prosecutor filed a motion seeking protection for Witness A and BY.  The ruling was made by the Chamber, according to which the Prosecutor was required to disclose the identities and unredacted statements of the witnesses 30 days before their appearance. 

Early December we received something like 1,000 to -- 1,200 to 1,300 redacted documents, whereas initially there was a statement by BY of about ten pages, and we got to a situation where we had a hundred times what was there.  And that's why I filed a motion seeking revision in the case of BY, because between the time that we had the unredacted version and the time the witness would be appearing, well, 30 days would not be enough for us to look through all those documents. 

To be more specific, if BY's statement was just about ten pages, well, ten unredacted pages, 30 days would be fine in our opinion; but then, when we have unredacted statements of more than a thousand pages, well, 30 days won't be enough, and that's why we are asking for 90 days.

That's basically our request or our application.  I'm not talking about A because I haven't gone through the entire statement by A.  In the case of BY, 30 days would not be enough to peruse more than a thousand pages of unredacted documents, so more than a thousand.  So it is obvious they have been blackened or redacted in important areas -- dates, names -- so 30 days won't be enough for me.  I hope I have made myself understood clearly.
MR. PRESIDENT:
This makes it crystal clear, based on this interchange, that we have to decide that motion.  It's not moot at all.  Thank you very much.

Mr. Ogetto.

MR. OGETTO:
Thank you, Mr. President.  There is also a pending motion by the Nsengiyumva team.  We had filed a motion in respect of Witness OC.  We wanted unredacted -- certain unredacted statements in the possession of the Prosecutor in preparation for the testimony of OC.  Now, we don't have a decision yet, and I was wondering if we could know the fate of that motion.  There is a response from the Prosecutor. 

MR. PRESIDENT:
Thank you for drawing our attention to that one.

If there is nothing else, we will then move into a closed Status Conference.

MR. ERLINDER:
Mr. President, I'm sorry.

MR. PRESIDENT:
Yes.

MR. ERLINDER:
There is one other matter.  As Mr. President is aware, we've had this situation at the close of the last two sessions in which witnesses have testified and given us names and described circumstances that had not been part of previous disclosures, both with respect to DN (sic) and now with respect to DQ (sic). 

I appreciate very much the Court understanding the need for additional investigation, but what has happened is that these witnesses have testified without submitting additional will-say statements that include this additional information they testified to or that was in the possession of the Prosecution before the witness took the stand.

As a result of that, both with DN and -- both with DN and with DBQ, we are in the situation where we have -- oh, I'm sorry, DBN.  Sorry, my team keeps me on the straight and narrow here.  Thank you. That both with DBN and DBQ, we find ourselves in a situation, because there was not a new will-say, where we know the information exists, we do not have the information because of the lack of a new will-say, and the difficulty of carrying out an investigation without a clear explication of who these new witnesses are, who these new names are, and what their -- at least what their status of service was in 1994, substantially limits the ability to do the investigation that we normally would do if we got a 
will-say, as would occur in the normal course of practice.

So, I'm not precisely certain what to do about it because the Court has made clear that they're not intending to order the Prosecution to proceed in any particular way, but I do want to note that in normal practice, at least as I understand it, the new information would be the subject of a will-say, and the new will-say would then give us an opportunity to do the investigation.  And what we have at this point is incomplete information from the witness because, of course, it was necessary to object to certain things that we thought were beyond the scope of the disclosures that we had received, and now we find ourselves in a situation where we have some time, an investigator, perhaps a work plan, but no will-say that specifies the new information that was testified to or that's in the Prosecution's possession to allow us to do an informed investigation.

I attempted to resolve this problem last time when Ms. Graham and I had an exchange -- and I don't mean to cast aspersions.  Last time I mentioned this, I think she got angry with me; I didn't intend to do that -- but we attempted to say would you please give us the information, and we were told at that time it's not the job of the Prosecution to help the Defence.  And while, as a general matter, I think that that's true, it's also true that when new information comes out, I thought will-says came with -- were the source of those, and then we could work from the will-says. 

Without something like that, the time is not -- it's difficult to use the time effectively.  And I don't know exactly how to resolve the problem, given the Court's earlier ruling, but I don't want to leave the impression that somehow the investigation can happen in a normal fashion without the will-says on the new information that was disclosed from the stand.  So I'm in the Court's hands as to how to proceed with that. 

MS. MULVANEY:
Mr. President, Your Honours, when we receive information, we transmit it to the Defence. 

MS. GRAHAM:
Also, Your Honours, I'm not exactly clear what it is Mr. Erlinder wants.  In relation to DBN, what was disclosed was the names of the people and their area of origin.  What more data does he want?  That is what I have.  That's what was transmitted in the will-say. 

Is it the Defence suggestion that we send out an investigator to find out -- the Prosecution investigator to find out more information so we can give it to him?  We don't have that much resources to do the Defence investigation for them.  I'm sorry, it would be lovely if we could, but unfortunately, we can't.

MR. ERLINDER:
Mr. President, in answer to that question, what we asked for was first names or nicknames, if they had those, and their status of service in 1994.  And I -- and that was with respect to DBN.  With respect to DBQ -- oh, the rank.  I'm sorry, that's what I meant by status of service is rank.  And then with respect to DBQ, that information was disclosed, apparently either in September or over the last weekend in the new interview, and I don't believe that's been the part of a will-say. 

So my request to Ms. Graham was I hope not too complex, rank and first name or nickname, if they have it; and then with DBQ, the request would be the same. 

JUDGE REDDY:
What you would have got by way of will-say in respect to DBQ, you got that from him, didn't you, when he gave evidence? 

MR. ERLINDER:
Judge Reddy, in some respects we did, but as you recall, we were at a point in the litigation where we objected to Mr. Rashid leading with the names of some of these witnesses because we were not in a position to cross-examine at that time, and we were making certain that we were making a record about that.  So Mr. Rashid at that time, since there was no will-say on these things and since there was an objection, declined from going into disclosures with respect to some of the soldiers that were apparently at some of these incidents. 

And so we do have some of the information that would have been in a will-say.  We don't have all of the information that would have been in a will-say, and it's that "all" of the information that would have been in a will-say that we would have hoped to receive. 

JUDGE REDDY:
Well, obviously the Prosecution didn't deem it appropriate to adduce that information.  Can we compel them to do that?  I mean, it's for you now to extract it through your cross-examination, that information.

MR. ERLINDER:
Well, this puts us in the proverbial rock and hard place situation, Judge Reddy.  In a cross -- my understanding is that when a witness takes the stand, that the statements that they've made and information that they've given, particularly new information in the case of will-says, is given to the Defence as a matter of course.  It's our position that the information that was garnered with respect to the names of particular people, which of course -- who were people who committed crimes, according to this witness, were revealed in the September document that we just came across, so we're happy about that; that does help.  But there was a whole list of people involving other incidents, and perhaps even some of the same ones, that this witness mentioned that are not part of any subsequent will-say statements. 

And as I understand it, that information that's in the hands of the Defence that would be useful -- or hands of the Prosecution that would be useful to the Defence is an ongoing subject of disclosure, and if those names exist, and the witness said they did, that certainly is something that I think falls in normal disclosure rules, either in a will-say or normal discovery.  Perhaps the Court would differ, but that's the point that we would be making. 

MR. PRESIDENT:
But as Judge Reddy mentioned, you got it through examination-in-chief.  Examination-in-chief is now finished.  It's all in the transcripts, and you have to take it from there with DBQ.  You can't ask the Prosecution now to go back and start investigating on the basis of what the witness said in chief. 

MR. ERLINDER:
Mr. President --

MR. PRESIDENT:
You're not asking for that.

MR. ERLINDER:
I must be misstating myself because I try not to appear ludicrous, although sometimes I do it quite well without my will, and that would have been a ludicrous position. 

The point was that in direct examination there was specific individuals who were referred to by this witness that were the subject of the direct testimony.  There were, however, certain other incidents -- there were several that were testified to -- that involved, again, specific individuals whose names the Prosecution did not lead, and Mr. Rashid, I think quite correctly at that point, did not lead those names because of the objections about disclosure, et cetera, et cetera.

It's those names that were known to this witness that were not led in direct examination that I'm referring to, not the evidence that was the subject of direct examination, 'cause that, of course, is in the record; you're right.  But it's my contention that the information that Mr. Rashid did not lead that is known to the Prosecution with respect to the identity of persons is the subject of what should have been a will-say, and that's what we're speaking about.  So, I hope I'm making that clear. 

JUDGE EGOROV:
I'm sorry, am I correct that the Prosecution is unable to provide such information? 

MS. GRAHAM:
Your Honours, it's not necessarily that we are unable to provide it.  You see, the party that elicits the information during the examination-in-chief may want to do so to a varying degree of detail.  More detail gives credibility; less detail may detract from that.  If the Prosecution can live with the less detail, respectfully submitted, so has the Defence.  If they want to go further, they may do so during the cross-examination. 

MR. PRESIDENT:
We can't take this any further.  We will now go into cross-examination -- into the closed Status Conference to discuss the future of the trial. 

(Pages 30 to 37 by Diane Hermann)
C E R T I F I C A T E

We, Diane Hermann, Roxane Lane and Sherri Knox, Official Court Reporters for the International Criminal Tribunal for Rwanda, do hereby certify that the foregoing proceedings in the above-entitled cause were taken at the time and place as stated; that it was taken in shorthand (stenotype) and thereafter transcribed by computer; that the foregoing pages contain a true and correct transcription of said proceedings to the best of our ability and understanding.

We further certify that we are not of counsel nor related to any of the parties to this cause and that we are in nowise interested in the result of said cause.

___________________________
Diane Hermann

___________________________
Roxane Lane

___________________________
Sherri Knox

