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P R O C E E D I N G S

MR. PRESIDENT: 

Good morning.  The Court is in session.  The purpose of the remaining hours ahead of us is to sort out any pending issues.  And I will start with my list, and then you can fill in afterwards.  

The first question we could raise is the urgent Kabiligi motion for disclosure of statements of Colonel Luc Marchal, pursuant to Rule 66.  And here the Kabiligi Defence seeks four additional statements.  And then this was raised on the 22nd of November 2006 where the Prosecution said that "We believe that we have disclosed all statements relating to these witnesses".  

Is there anything remaining, or is this now a closed matter. 

MR. HIVON: 

It's a closed matter, Mr. President. 

MR. PRESIDENT: 

Thank you.  The next issue is the Kabiligi motion for disclosure of the statements of Witness XXQ.  And, again, the Kabiligi Defence believed that the Prosecution had other statements in its possession, whereas the Prosecution said that it already had filed all that they had.  

And then we asked, on the 12th of December, whether the issue was resolved, and Mr. Skolnik said that he hadn't seen the Prosecution's response yet where there were annexes appended, and he asked that he be given the possibility to come back to the issue.  

Now, is this matter also clarified?  

MR. HIVON: 

Not now, Mr. President, but perhaps in a short while.  But right now it's not yet been sorted out.  We received some new statements, I believe beginning of the week.  The problem has not yet been solved.  

MR. PRESIDENT: 

Shall we agree that you will clarify this in the course of next week, and inform the Chamber in writing of your position?

MR. HIVON: 

Very well, sir.  

MR. PRESIDENT: 

Then you requested to deposit notice of alibi during our status conference, Kabiligi Defence.  And I understand that the point is simply that you want one comprehensive document containing all matters relating to alibi, so that it will be easy to refer to it.  I don't recall any objection by the Prosecution in that respect.  Is there any?  

MR. WHITE: 

I could say there's no serious objection.  My recollection is that the Prosecution noted that the materials already existed had been filed.  There was, apparently, nothing new.  So then it was a question of whether to duplicate them in a second collation, as compared to just having them exist on their own.  And I think the Prosecution position was that it seemed unnecessarily duplicative to put them in again.  

MR. PRESIDENT: 

But what about the notice itself of alibi?  That is a legal act.  Has that already been tendered, as well, or is that simply a submission which is part of the file, but which is elsewhere than the annexes?  

MR. WHITE: 

Mr. President, I think that all of those materials were filed through the registry and bear registry filing numbers.  That's my recollection.  I'm not clear at the moment whether it was the submission of my learned friends to simply do that again, or whether it was the submission to mark them as exhibits.  I honestly don't recall.  

MR. PRESIDENT: 

Kabiligi Defence?  

MR. HIVON: 

Actually, yes, Mr. President, the two alibi notices have already been filed.  Now, how to refer to those alibi notices, are they part of proceedings or are they just documents?  The two documents have already been given numbers, but for purposes of caution I think it would be preferable for them to be filed as documents including the annexures to the two alibi notices. 

MR. PRESIDENT: 

KABIGRA 5, K‑A‑B‑I‑G‑R‑A 5, has not been filed.  

MR. HIVON: 

We intend to do that right now, Mr. President, in English and in French. 

MR. PRESIDENT: 

In principle, Mr. White, we agree with you it is absolutely unnecessary to file things twice.  But since we are now at the end of the trial and that ‑‑ since it could be practical to have everything in one spot when it comes to alibi, we accept the logic.  So we will, then, admit just as you propose, and that will include KABIGRA 5.  

Can you, then, get in touch with the registry and make sure that exactly the documents you want are being filed today?  

And the next exhibit number, Mr. Matemanga, will be ‑‑ 

MR. MATEMANGA:  

D. K134.  

MR. PRESIDENT: 

There is nothing which needs to be under seal there.

MR. HIVON: 

No, Mr. President. 
(Exhibit No. D. K134 admitted) 

MR. PRESIDENT: 

Kabiligi Defence, you have requested to admit or to tender, also, this document contribution, as a contribution, de FAR, F‑A‑R.  And during our conference on the 12th of December, the Prosecution did not object, but you wanted to have it admitted in its entirety.  And we wanted to look into these documents to make sure that we know what we are talking about.  And having done that, it's quite a difference between the two FAR documents.  The FAR document now tendered under D. K81 is pretty tiny, whereas the other document is a huge bunch, or bundle.  Is there any dispute as to the need to tender this in a comprehensive way?  

MR. HIVON: 

No.  Actually, Mr. President -- it seems as if I am speaking too fast --

THE ENGLISH INTERPRETER:

And the interpreters would like to confirm that that is the case.  

MR. HIVON:
We have agreed to file the entire document in English and in French.  The copies are ready to be filed.  And once again, I would say that the French copy is bulkier, much bulkier, than the English copy, because the annexures were not translated.  

THE ENGLISH INTERPRETER:

Mr. President, Defence counsel is speaking when the French interpretation is still on.  

MR. PRESIDENT: 

Remember speed, and remember pause.  

MR. WHITE: 

Mr. President, if the registry could assist you, there are two binders that are untitled on the outside that I provided this morning, and my learned friend also has a copy of this.  

I've had some discussions with Mr. Skolnik outside of the courtroom.  And if you look at the table of contents to the binder, I think that it will become clear.  Already marked as Exhibit D. K81 is a version of the contribution de FAR document.  My learned friends tendered that quite some time ago.  I don't remember the exact date.  But it was – let’s call it the December 1995 version that was incomplete in French.  Subsequently, an English translation of that was obtained.  And then later on in the proceedings, General Kabiligi himself had another version that was more complete.  And my learned friends wished to tender that.  

And so the resolution seems to be to put it all in under one exhibit number which already exists in these various versions: the original French version that was marked as D. K81, plus the English translation as the B version, plus the complete French version that was received from General Kabiligi as the C version, and then the translation of the C version, the English translation of the C version.  

And I suppose one way of thinking of this is that the first version, the early version, lacked the annexes, and the later version had annexes.  There were some other differences, and that's why there's two different translations.  But if it's all contained in one binder, one exhibit, then I think it's efficient to refer to.  

MR. PRESIDENT: 

So this means that you have assisted the Defence in creating total order within D. K81?  And are you accepting this D. K81?  Is that ‑‑ because this will be the Defence exhibit.  But you made this document, in cooperation with the Defence. 

MR. WHITE: 

Yes.  The Prosecution physically compiled the binder because the Prosecution was confused by the whole process and needed to understand what was happening, and then we provided that to my learned friends, along with the index.  

MR. HIVON: 

Generally, that is the case, Mr. President.  So it's going to be a new D. K81.  My understanding is that we are going to maintain the same exhibit number, but right now we'll have a more comprehensive document.  

MR. PRESIDENT: 

So with other words, this binder, which we have this morning, is the new D. K81, and it replaces the previous one?  And on the front page of this binder, there is a reference to the A, B, C, et cetera, versions, just placed on record by Mr. White.  And that explains the relationship between the documents.  

MR. HIVON: 

Absolutely.  

MR. PRESIDENT: 

Thank you.  

MR. CONSTANT: 

Mr. President, if the registry could be requested to make available copies of the full version to the other Defence teams, because we don't have any yet.  

MR. PRESIDENT: 

Of course.  Thank you.  
The Bagosora Defence has filed a request for certification concerning our 12 December decision.  That decision decided the Bagosora motion to vary its witness list, and was also a motion to tender a witness statement.  We have looked at that document, and the Chamber considers that the conditions for certification are not existing, so we are denying that and we are informing you of that now.  

Linked to that decision is a separate request for the Court to direct the ICTR registrar to attend Kigali on mission to witness signing of Defence statement, with other words, to appoint an officer under 92 bis.  This relates primarily to Witness G10.  And there is no Prosecution response, or has it been filed today or yesterday?  Does the Prosecution have any comment on this?  

MR. WHITE: 

It may assist in locating my notes.  What was the date of that filing response by Bagosora, that request?  

MR. PRESIDENT: 

The 12th of January. 

MR. WHITE: 

The 12th of January.  No, I believe that that is correct, that the Prosecution has issued no response, and has no response to that request.  

MR. PRESIDENT: 

We will issue a decision there, Mr. Constant, and our preliminary tendency is positive in relation to Witness G10.  But we have to reflect, and we will confirm this in writing.  So the decision will follow. 

MR. OGETTO: 

Mr. President, for the record, we support that motion by Colonel Bagosora.   

MR. PRESIDENT: 

Then we have the Ntabakuze motion for certification of five Trial Chamber decisions rendered on 6 October 2006.  This motion was filed on the 12th of October.  We have considered that motion, and we consider that the conditions for granting certification in relation to those five decisions are not fulfilled.  

The next point is the Ntabakuze petition for a writ of mandamus filed on 7th December 2006.  That one we will issue in writing. 

MR. ERLINDER: 

Mr. President, I just want to put the Court on notice there are some additional submissions that we will be giving the Court today and a response to the Prosecution's reply that we will be giving the Court today. 

MR. PRESIDENT: 

And this concerns the mandamus ‑‑ 

MR. ERLINDER: 

Correct, Mr. President. 

MR. PRESIDENT: 

That's noted.  Thank you very much.  
The next is the Ntabakuze motion for reconsideration of the Trial Chamber decision for subpoenas of UN officials.  We have discussed this motion, and we can not see any reason to change our previous decision.  

The next document is the Prosecution request to admit statement of Witness DAN raised orally on 12 December 2006, again.  

Is our recollection correct here that you want them to tender this document, Prosecution?  And that the Defence has no comments, so that there is no objection?  Is that the situation?  We are talking about the statement of Witness DAN.  Is there a dispute about this?  

MR. WHITE: 

I've raised this on at least three occasions.  There actually is a decision of the Chamber that admits this statement.  It's simply the process of the physical marking of the statement now.  And so I have recently again supplied copies of the ‑‑ of the written statement in both English, French, and redacted and unredacted versions.  And what the Prosecution requests is that the 92 bis statement ‑‑ that is the statement that was ruled as being admitted under 92 bis, along with the 92 bis documentation in the original French ‑‑ be marked as the A version.  And for the record, that's K0275567 through 5576, along with the B version of that in English translation as K0160044 through 0049.  And those are ‑‑ that is an unredacted version, so we would like that to be marked under seal.  

The same documents, but in redacted versions, redacted as to the identity of the witness, we'd like to be marked in ‑‑ the redacted versions not under seal.  And for the record, those versions are in the original French redacted K0105882 through 5888.  

And I note here, Mr. President, that the reason the K number is different is because the 92 bis version was re‑K'd, or renumbered, and then the English redacted version is, of course, the same K number as the unredacted version in English.  It's the same translation.  

MR. PRESIDENT: 

You certainly were right to say that you have raised this at least on three occasions.  And maybe this now is the end of the matter.  But please explain.  You said there is a decision to admit this document.  There is a decision that admits this statement.  But is there an exhibit number for that statement?  

MR. WHITE: 

No, that's the administrative process that was never engaged in.  And it was delayed on a number of occasions simply because my learned friends, when the issue was raised in the Chamber, sought additional time to review the physical document itself to confirm that.  

And just for the record, the decision that was granted that was made in favour of admitting this, was dated the 9th of March 2004 ‑‑ I'm ashamed to say ‑‑  and granted the motion with respect to admitting the written statement of Witness DAN and admitting the statement in whole.  

MR. PRESIDENT: 

This seems ‑‑ 

MR. CONSTANT: 

I am surprised that it is the 9th of March 2004.  Well, it is possible that that may well be the date, but I do not know any more.  But I'm surprised.  In any case, I have no problem with that, Mr. President.  You had accepted that the document, or article 92, be admitted.  And subsequently, the other parties waived their right to cross‑examine.  So there's no problem with that admission of the document into evidence. 

MR. PRESIDENT: 

Good.  Mr. Matemanga, next Prosecution exhibit number, please.  

MR. MATEMANGA:  

P. 459.  

MR. PRESIDENT: 

Under seal?  And should our decision not be dated the 9th of March 2004, then you can simply inform us of the right date. 

MR. WHITE: 

I have the decision here.  It's the 9th of March 2004.  I'm just embarrassed to say it took that long to mark it.  And just with respect ‑‑ the preference is to mark it ‑‑ the unredacted under seal, and the redacted not under seal.  And I have the two versions here.  

MR. CONSTANT: 

To the best of my knowledge, it would be preferable to place both documents under seal because there's a portion ‑‑ it's at a place where there wasn't much on the 7th of April.  So it would be preferable and advisable to put both documents under seal.

MR. WHITE:

Well, there would be no purpose in redacting it to the identity and putting it under seal.  The whole idea of redacting it is so that the public doesn't know the identity of the party ‑‑ or the person that's giving the statement.  And it's a Prosecution witness, and all we're doing is redacting for the identity, and nothing more.  But we want to be able to refer to the information in the statement in the open session materials and briefs and arguments.  That's why we're doing it in this way. 

MR. PRESIDENT: 

I have these three documents in front of me.  And we agree, then, that A and B will be the redacted ones, whereas C ‑‑ and ‑‑ sorry.  A and B are the unredacted, and they will be placed under seal.  And C is the unredacted.  And now the question is whether that has to be placed under seal.  And looking at it, it's difficult to see why, because it's heavily redacted.  

Mr. Matemanga, do you have all portions?  Because you referred to A, B, C, D?  

MR. MATEMANGA:  

Yes.  I have four copies here. 

MR. PRESIDENT: 

All right.  So I hope I said this correctly.  A and B are the unredacted, C is redacted, and D is redacted.  Thank you.  
(Exhibit No.  P. 459A, P. 459B, P. 459C, and P. 459D admitted, under seal)

MR. PRESIDENT:
The Cyangugu transcripts, this catchword relates to the fact that during the testimony of Mr. Ntagerura, the Prosecution wanted to tender excerpts from the transcripts in the Cyangugu case concerning Kabiligi's testimony, and the Kabiligi Defence objected to the admission of the transcripts for Kabiligi in that case ‑‑ or of the transcripts in that case.  
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MR. PRESIDENT:

We have reached the view for the conclusion that this document should not be tendered.  Kabiligi has decided not to testify in the present case and we do not think that transcripts from another case should be part of the trial record in this case.  

Next point, Bagosora motion for admission of documents under Rule 89(C).  We are referring here to this list of students at the technical school in Murunda, M‑U‑R‑U‑N‑D‑A.  There is no Prosecution response to that request, I think.  Do you have a position?  

MR. WHITE:

It is correct that the Prosecution has filed no response to that position.  We do have a position.  The position is different ‑‑ 

MR. OGETTO: 

Sorry, Mr. White.   Before my learned friend responds, Nsengiyumva Defence wishes to join in that motion.  

MR. PRESIDENT:

I think you were speaking, Mr. White.  

MR. WHITE:

The Prosecution is opposed to the admission of those documents.  The basis of the opposition is that the provision under which they are purported to be tendered, 89(C), requires both relevance and probative value, and this document has neither, and it has neither ‑‑ no probative value because, first of all, it was never put to Witness ABQ; he had no comment upon it; It raises an issue some 27 months after the testimony of ABQ; and it's clearly intended to impeach his testimony.  Secondly, it was never put to any witness at all.  And a document without testimony is clearly problematic.  

Now, as to the relevance of the document, there is no sworn assurances here to relevant reliability, authenticity, the completeness, or even the applicability, in fact, of the proper school at the proper time.  There are inconsistencies between the reason for which the document is proffered and the document on its face.  For example, the document doesn't include ABQ's proper name, so the Defence is asking the Chamber to conclude that ABQ was untruthful when he said he attended that school at some point.  And he was cross‑examined on this only to this extent:  On the 7th of September 2004, at line 4, the question was "Now it appears that in 1994 you were a student at X school, right?  Answer:  That's correct.  Question:   In the sixth grade.    Answer:   That's right."  That's the extent of the cross‑examination on the school issue.  And you can understand by looking at the document that even the argument raised by my learned friends with respect to a possible name of ABQ ‑‑ another name of ABQ, doesn't correspond with that information.  So there is nothing to link this document to this witness save and except for what might be said to be the name of the school, with respect.  

MR. PRESIDENT:

Thank you very much.  

MR. CONSTANT: 

Just a few words, Mr. President.  The first thing is if we got this document and we are only tendering it recently, it is purely because we received it from the minister of education of Rwanda.  We received this brief only in November when we were able ‑‑ or when my co‑counsel was able to go to the field and was able to obtain the document.  And this explains why we are tendering this document rather belatedly.  And since we felt that we had to ‑‑ and as we explained in our motion, we had made this application with the Rwandan authorities for some years now.  Now, as to relevance, I think it is obvious ‑‑ well, we are in open session, we wouldn't have to delve into details here.  

I would like to recall that when this witness came, irrespective of whether it was the Nsengiyumva Defence or any other team, there were, rather, specific incidents, and we applied for authorisation from the Trial Chamber to be able to bring in our investigators to the courtroom, and after lots of ado they were admitted.  As to whether the witness recognised those investigators ‑‑ because our thesis was that the witness had been met by the Defence teams while he was ‑‑ well, bearing a different name and surname ‑‑ or first name.  With this ‑‑ with the admission of this document, we would demonstrate that the person who was in the witness box was never enrolled in that school in question, and we are dealing with the official documents of the minister of education of Rwanda. So there is no problem of liability as to the source; and, secondly, the relevance of the document is obvious.  

MR. PRESIDENT:

I do not know whether you speak fast in French, but the interpretation is very fast.  Can you slow down a little bit, Maître Constant?  

MR. CONSTANT: 

My apologies, Mr. President, I will repeat very quickly the three things I have just mentioned.  Now, talking about reliability, these are documents that have been provided by the ministry of education of Rwanda to my co‑counsel and this after the registry had tried to contact the minister of education on several occasions, that is, the minister of education of Rwanda.  The second thing is that we are doing this only several months and even years after ABQ appeared, this is because we have this document only last November.  And the third reason or thing is that this document shows clearly that the witness said an untruth when he claimed that he was in that school, since we have the list of all the students of that school for the year in question, whereas we did not find any trace of his name in the list.  

MR. BW'OMANWA:

Mr. President, very briefly.  As lead counsel indicated, we support the motion.  And I just want to correct some inaccuracy on the part of the representations by Mr. White.  It is not true that the portion he quoted of the cross‑examination is the only portion that has relevance to this issue at hand.  I do recall ‑‑ I do not have the transcripts with me because I did not expect this to arise ‑‑ but I do recall that I cross‑examined that witness at length as to his identity, and, subsequently, as Mr. Constant indicated, we got our investigators to come into court because there was an issue to do with previous meetings.  We heard lengthy arguments about some notes of the meeting that the witness had had with our investigator.  I called them notes because they were like a statement, but unsigned.  And in those notes, the issue of names arose; the difference between the names that we had in the Prosecution statement and the names that he had given to our investigators.  And to add on to that, we also have the testimony of Defence Witness ABC, which deals extensively with the identity of that witness.  So all this put together are a lot of issues to do with the identity of the witness, and this document relates to that.  

MR. WHITE:

My learned friend is correct that there was extensive cross‑examination on the issue of identity, and particularly with respect to names.  The Chamber may recall that the witness maintained that he had a name that was given to the Chamber, and that he opposed the suggestion of my learned friends that he had some other name.  But that's not what we are dealing with here in its essence.  What we are dealing with here is the issue of the school, and the only part of the transcript that relates to the school is what I just told you now.  That's the only thing.  Now, the problem ‑‑ the essential problem at hand is ‑‑ although my learned friend Mr. Constant says this is a record of such‑and‑such and so‑and‑so, Mr. Constant's representations are not evidence before the Chamber, and there is no evidence before the Chamber as to what this document is, the scope of it, the contemporaneousness, or lack thereof, whether there is any other explanation as to the existence or non‑existence of particular names on that particular list.  And without any of that, it can have no probative value.  That's what we began with in the Prosecution's submission.  There is no evidence upon which the Chamber can base this document and connect it to the issue that my learned friends wish to connect it to.  

MR. PRESIDENT:

We will decide this in connection with the pending request for admission of documents by the Nsengiyumva Defence.  And this will be done in writing.  

Then, the Ntabakuze motion for admission of United States government documents filed on the 13th of October 2006.  There is no Prosecution submission here.  Isn't that true?  

MR. WHITE:

That is correct., Mr. President.  Is that the one that was marked "strictly confidential, under seal"?  Oh, October.  Let me just check.  Yes, that's correct, there was ‑‑ to my recollection there was no response to that.  

MR. PRESIDENT:

We will grant that request, Ntabakuze Defence.  We only have one practical question.  It seems to us that some of these documents have meanwhile been tendered in connection with other witnesses, in particular, one witness, and we are not quite certain whether there are five that have been tendered meanwhile, more or less.  Maybe you would wish to provide an updated list to the registry.  But, in principle, we admit all those documents, except for those that have not already been tendered in connection with other witnesses since the motion was filed.  

MR. ERLINDER:

Thank you, Mr. President. We will come back to you with an analysis of that.  

MR. PRESIDENT:

The Ntabakuze motion for admission of UN documents requires a decision in writing, which will be rendered, but not today.   

Then we have the Ntabakuze motion for admission of documents under Rule 92 bis filed on 13th December 2006.  Is there any Prosecution response to that one?  Will there be?  It's the Hourigan document.  

MR. WHITE:

There will be no response in writing.  I believe I have already spoken to this issue materially yesterday.  So there is nothing further to add.  

MR. PRESIDENT:

You refer to what you said yesterday about this in connection with Nsengiyumva documents.  

MR. ERLINDER:

Mr. President, just in anticipation, I just wanted to let it be known that I didn't have a chance to respond to Mr. White's oral representations yesterday and, out of an abundance of caution, if the Court thinks it's necessary to hear from me, I will be happy to respond to those in detail.  

However, I would also like to note that in light of some of the objections that Mr. White raised yesterday regarding the provenance of the document, regarding the contents of the document, particularly as it relates to the credibility of this witness as a disgruntled employee, I would like to put the Court on notice that we will be submitting a second 92 bis statement from one of the individuals mentioned in that report, who provided the information to Mr. Hourigan, who left the UN employ under good circumstances, surprisingly enough ‑‑ or, at least he left voluntarily, was not fired, and has not complained, as far as I know.  So, I want to make sure that the Court is aware there will be another 92 bis statement that will be filed today.  We just received it yesterday, but it's corroborative of the details of the Hourigan affidavit.  

MR. PRESIDENT:

We take note that there will be a new 92 bis motion.  And when it comes to your question as to whether there is any need for you to respond in writing to the oral arguments made by Mr. White yesterday, that is, of course, your decision, but we cannot say that it is unnecessary.  

MR. ERLINDER:

Mr. President, in that case, we will respond.  

MR. PRESIDENT:

The next issue is the Kabiligi Defence motion to request the admission of Witness SX9's written evidence under Rule 92 bis.  Will there be Prosecution responses there?  It was ‑‑ it was filed on the 12th of December.  

MR. WHITE:

The Prosecution is not opposed to that motion.  

MR. PRESIDENT:

Kabiligi Defence, please help us.  Is the point of this testimony that ‑‑ not testimony, this 92 bis declaration, is the point that SX  says that he was not present during a certain meeting, whereas Witness XXH says that he was present during that meeting, and that's why it's relevant to your case?  

MR. HIVON: 

That is so, Mr. President. 

MR. PRESIDENT:

There is no objection.  The next document number, Mr. Matemanga for the Kabiligi Defence, please?  

MR. MATEMANGA: 

D. K135.  

MR. PRESIDENT:

Under seal, I understand?  Is that so?  

MR. HIVON: 

Actually, yes.  Up until this day he is a protected witness, but that's something we have never discussed with that witness.  But, yes, he is currently still a protected witness.  

MR. PRESIDENT:

You may wish to discuss it with the witness, and if he changes his position you can inform the registry.  

MR. HIVON: 

Very well, Mr. President. 
(Exhibit No. D. K135 admitted, under seal)
MR. PRESIDENT:

The next document is the Kabiligi motion for admission of a statement under Rule 89(C).  This refers to Witness LG1, also called U03.  Has the Prosecution made any submissions here?  

MR. WHITE:

No, Mr. President, the Prosecution has not made any submissions yet.  The issue here is that this witness died after his testimony in July 2005, but he apparently signed a supplementary statement in January 2006.  The basis of the Prosecution's opposition here is that this witness has already appeared and testified in July 2005, and at the time ‑‑ 

MR. CONSTANT: 

I would like to interrupt my learned friend.  You see, the witness came to Arusha but did not take the stand.  I think there is a confusion here.  That witness was in Arusha, but did not take the stand.  

MR. WHITE:

My recollection seems to be incorrect, then.  I also recall that at the time ‑‑ well, I will say no more on the matter until I check some other facts.  

MR. PRESIDENT:

After having looked into the matter, you may wish to inform the Chamber whether you want to submit anything or not, and if so, make written submissions.  

MR. WHITE:

Let me just clarify it now, then.  My recollection was incorrect about the testimony.  It's now been corrected by the better recollection of my colleagues.  So the Prosecution has no position on this.  We were going to oppose it on the basis that he had already testified, but given that he did not testify we have no position to speak to.  

MR. PRESIDENT:

Kabiligi Defence, does this document go to the act or conduct of the Accused?  

MR. HIVON: 

I am not in a position to answer, Mr. President. I don't have the statement before me.  One moment please.  Can I come back to you in some ten minutes about that, Mr. President? 

MR. PRESIDENT:

Yes, please do.  

MS. GRAHAM:

Your Honours, and if the Prosecution can come back at that time as well.  

MR. HIVON: 

However, I must add that the Prosecution can no longer respond to this motion because it's already out of time.  

MS. GRAHAM:

Well, we have just been invited to do so.  We gave a no position; we are now withdrawing that, and we will have another position in ten minutes.  

MR. PRESIDENT:

There are also a few exclusion motions pending.  It's the Bagosora exclusion motion.  It's the Ntabakuze submissions regarding application of the Appeals Chamber's decision on questions of law relating to exclusion of evidence.  There is also a Nsengiyumva document concerning exclusion, if my recollection is correct.  We will have to deal with these in writing, and we will do so shortly.  For the time being the situation is as follows:  Nothing has been excluded as of today.  Within a limited time, it will be known whether these decisions will change the position so that the Defence will have less incriminating evidence to meet.  But we are anxious to assure that clarity is provided as soon as possible in order to facilitate your work on the closing brief.  

MR. ERLINDER:

Thank you, Mr. President.  May I inquire:  We note that there was no response from the Prosecution with respect to the submissions that were made by the Ntabakuze Defence, and I am assuming that the time to do that has long past so that we are not looking forward to any at this point, and I want the record to reflect that.  

MR. PRESIDENT:

Anything to be said from the Prosecution side?  

MR. WHITE:

I stand to be corrected.  I thought the Prosecution had responded to the exclusion motions.  I thought that's what we are talking about.  

MR. ERLINDER:

May I clarify, Mr. President?  It's true the Prosecution did respond to the motion.  The Court invited additional submissions, the Ntabakuze team made submissions, but there wasn't a Prosecution response to the submissions.  So that's the place that ‑‑ at which I believe we are at the moment.  

MR. PRESIDENT:

As I mentioned, the Nsengiyumva Defence documents which we discussed this week will be the subject of a separate written decision.  There was ‑‑ there was also a request by the Nsengiyumva Defence to say something about the Accused yesterday.  

MR. OGETTO: 

Mr. President, I wasn't able to submit on this issue yesterday.  Our intention was to ‑‑ actually, it was the wish of the accused person to say something about his illness.  You will recall that in the course of some of the submissions that were made, when the Accused was absent, it was suggested that he was not actually very sick, he was malingering, and we thought it is important for the record for the accused person to explain why he was absent and the nature of the circumstances that made it necessary for him to be absent from the proceedings during the last session.  

The accused person also wanted to comment on the indication by the Chamber that there was no indication by the Defence of the prejudice that was suffered as a result of his absence in court.  So those are the two issues that we wanted to request the Chamber to allow the accused person to comment on for the record.  

MR. PRESIDENT:

The first issue, is that covered by the affidavit which we tendered?  

MR. OGETTO: 

Yes, to some extent it was covered by the affidavits.  There are two affidavits.  But the accused person wanted to make some additional comments regarding that important issue. 

MR. PRESIDENT:

On the issue of malingering, the Bench has never said anything to that effect.  There were indications by other persons in the courtroom, but we have absolutely no reason to believe that that was the case.  So we do not think there is any need to address that issue.  

As for the second issue, prejudice, that is a legal concept and we think that that can easily be dealt with by the Defence team in one form or the other.  

So, to ask now, Colonel Nsengiyumva, to make an oral statement on that second point, doesn't really seem necessary to us.  

MR. OGETTO: 

So, in that case, then, Mr. President, we will be making written submissions on that issue, and we anticipate to do so by Monday next week.  

MR. PRESIDENT:

As you wish.  

MR. CONSTANT: 

Mr. President, are you done with regard to the pending motions?  

MR. PRESIDENT:

I was just about to move to the deadlines for the written submissions.  

We had an interesting discussion during status conference concerning the way in which the written submissions should be provided, and should they be simultaneous or consecutively submitted.  That was the issue.  This is a decision which depends on a case‑by‑case assessment.  This Chamber has followed different models in the past.  We have considered the situation in the present case and have decided to go for consecutive submissions in this instance.  We think that the Prosecution will then file its brief on Friday, the 2nd March 2007, and the Defence, not six, but a bit more than four weeks later, namely, Monday, the 2nd of April.  The reason for that is that there is a public holiday on the Friday and we will then give you until Monday.  

This is the general system.  And then we want to discuss the particular problems relating to translation, which has been raised in the Bagosora submissions because that's something we have to address.  And we would wish to do that in a practical way involving the relevant Defence and Prosecution teams, as well as the relevant sections of the registry before we form an opinion on how to solve the translation issues.  

MR. CONSTANT: 

Mr. President, I am sorry.  I had earlier on asked you a question.  I wanted to know if you are done with the pending motions, because there are two motions which you have not discussed, so I would like to know what the outcome of the motions are.  Firstly, we filed a motion, I believe on the 13th of December, a request for certification to appeal a decision which you had rendered concerning a motion which the Nsengiyumva and Bagosora teams had filed regarding a filing of the statement of Witness U03 and LG1 under Rule 92 bis, and it is different from the motion filed by the Kabiligi team.  We filed a motion, and you accepted only a portion of that statement which we filed, and we had made a motion of certification to appeal your decision.  I don't know what the outcome is.  That is point number 1.  

Point number 2, Mr. President, is as follows:  I know this is like some trite news, but I will always revisit it.  It concerns Mr. Gatsinzi.  I do not want to go through the entire background.  If I were to go through the background it would take a lot of time.  But I remember vaguely that you issued a subpoena, Mr. Gatsinzi put some conditions, and the registry forwarded a document to you informing you of Mr. Gatsinzi's conditions.  And we also filed submissions regarding those conditions and requested the Chamber to request the registry to implement the subpoena, because apparently the registry's position was to wait for the position of the Chamber.  And when we raised this matter in early December, the Trial Chamber told us that it would revisit the question.  Unfortunately, we don't have any news about that.  That is what we are up to.  

But, subsequently, I may have to come back to the issue of filing of the written submissions, but those were the two pending motions which I wanted you to clarify.  Thank you. 
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MR. PRESIDENT:

Maître Constant, you were absolutely right to raise these two issues.  Thank you for reminding us.  We have two drafts and need to reflect further on them before we render these two decisions in writing, but we will do this soon.  Thank you very much.  

Kabiligi Defence.  

MR. HIVON: 

Thank you, Mr. President.  There's something that we forgot.  There was an issue that was raised concerning the filing of LAX23's diary.  On the list of exhibits ‑‑ well, this has already been attributed a reference number as being D. K126, but we don't remember whether the Trial Chamber had rendered any decision concerning the admissibility of that diary in question.  

I only wanted to mention this, that the Kabiligi team does not know or doesn't have any recollection as to whether that document was admitted or not.  

MR. PRESIDENT:

We are now asking the registry to look into the circumstances in connection with the exhibit.  

MR. HIVON: 

I'm obliged, Mr. President.  And we will also like to make representations concerning our motion under BCD.  We would like to remind the Tribunal that we still have a pending motion dated 26 October – 
25 October, rather.  

THE ENGLISH INTERPRETER:

Corrects counsel.

MR. PRESIDENT:

What did you say now?  This motion relates to what?  

MR. HIVON: 

We filed a motion concerning the exclusion of additional facts following the decision of the 
Court of Appeal; we produced that document on the 25th of October, and I would simply want to remind the Trial Chamber. 

MR. PRESIDENT:

It was covered by the general reference to the pending exclusion issues.  It is true that also you have one motion in that area, and we have it on our list.  Rest assured that it will not be forgotten.  

Do you want to come back to the issue of the act and conduct of the Accused, or do you want to do it in writing?  

MR. HIVON: 

No, not at all.  To do ‑‑ it would be difficult for me today.  First of all, Mr. President, I would like to say that that statement is very relevant for the Defence case, that is, the defence of our client, and that our motion was not filed under Rule 92 but under Rule 89(C) of the rules of procedure, where it has to determine whether the acts are attributable to the person concerned, and that is how I wish to address your question, Mr. President.  

MR. PRESIDENT:

That was your answer?  

MR. HIVON: 

Yes.  Anything remaining is contained in our motion.  

MR. PRESIDENT:

All right. 

Prosecution?  

MS. GRAHAM: 

Yes, Your Honours, the Prosecution make the following submission in respect of the Kabiligi Defence request for admission of LG1/U03 statement of 15 January 2006. 

First, there is no legal basis to admit that statement under Rule 89(C).  Secondly, the admission of that written statement is governed by Rule 92 bis.  Rule 92 bis excludes the admission of written statements that goes to the acts and conduct of the Accused.  These statements goes to the acts and conduct of the Accused or his non‑actions, which falls within the term, "acts and conduct of the Accused."  That is, in fact, the very essence of this statement.  

And I would refer Your Honours to your own decision of 11th December 2006 concerning the Bagosora and Nsengiyumva Defence request to admit another statement of LG1/U03.  That decision of the 
Trial Chamber follows exactly this reasoning, and it applies to the Kabiligi request as well. 

Those were the submissions. 

MR. PRESIDENT:

Any comment on that, Maître Hivon?  

MR. HIVON: 

Yes, Mr. President.  As mentioned in our motion, for which we haven't had any written answer, you have a discussion following the jurisprudence that is to apply the general rule provided for under 89(C) instead of the provisions of 92.  It is your discretion.  The criteria to be met are the probative value of the statement and the relevance of the statement.  I have already made reference to the relevance of that statement.  As to its probative value, we will mention in our motion how that statement was taken and by whom ‑‑ and by who.  

Furthermore, we also mention in our motion that that statement ‑‑ that the statement by that witness was corroborated by the presence of several other witnesses who have appeared before this 
Trial Chamber.  That's all I wish to ask for now, Mr. President.  Thank you.  

MR. PRESIDENT:

Thank you very much.  Coming back to the diary of LAX, or with other words, D. K126, it was admitted, according to the registry's information, on the 4th of December 2006. 

Is there anything else to be said?  

MR. WHITE: 

Not on that issue but another issue.  

MR. PRESIDENT:

Is there anything else to be said about the LAX diary?  It is an exhibit?  Thank you. 

Mr. White?  

MR. WHITE: 

Thank you, Mr. President.  In light of the Chamber's decision for the consecutive filing of briefs, the Prosecution takes the opportunity to suggest that we consider setting some dates for the oral closing arguments.  I can advise the Prosecution would ‑‑ we think we're going to need about two hours.  We'd definitely be less than half a day.  We take no more than half a day in closing, hopefully about two hours.  And it would be convenient to our schedule if such oral closing arguments were scheduled some 14 works days after the filing of the Defence briefs, which would mean perhaps the 25th and 26th of April 2007. 

MR. PRESIDENT:

You will be submitting your brief in which language?  

MR. WHITE: 

The brief will be submitted in its total form in English; however, we expect that there will be some portions of it that will be available to be filed in French on the 2nd of March.  The extent of that we haven't been able to determine yet, but we know there will be some portions of it in French.  

MR. CONSTANT: 

Mr. President, looking at my notes a while ago on the ongoing procedure, there was a motion that was filed on the 8th of November 2006 by the Defence for Bagosora regarding a request for the exclusion of portions of the cross‑examination of Witness L02.  I merely want to ascertain, Mr. President, that you have that.  

MR. PRESIDENT:

We have that one.  

MR. CONSTANT: 

The second thing is, can the Trial Chamber enlighten us or at least guide us as to how we can resolve the problem of the translation into French of the Prosecution briefs for the Bagosora Defence team?  We are merely awaiting your directions and indications in the matter.  

MR. PRESIDENT:

And that's why I just asked Mr. White of his plans or his team's plans to submit his closing briefs in English and French, and you heard him say that they intend to submit everything in English and portions in French.  And the follow‑up question now will, of course, be how much will be in French and which portions will be in French, and will, for instance, the portions of particular relevance to the Bagosora Defence be in French?  

MR. WHITE: 

Mr. President, the expectation of the Prosecution is that as we write the final brief, we will be submitting some of those portions that are close to being finished, without being in their final form, to the language section for translation as we go along, and in particular, the portions that we expect will be virtually completed before the filing date will be what I can describe as the introductory parts and the conclusory parts.  

The parts of the final brief that we will be working on right up until the filing date, and therefore will not be available to the language section until the filing date, will be those parts that essentially weave the testimony or weave the evidence to particular issues.  So, for example, the conclusory parts will include the Prosecution's claim for relief, the prayer for relief, sentencing, various legal issues.  And the introductory parts will include an overall comprehensive view of the case.  

But what will not be available as of the 2nd of March in French will be the parts that take the parts of the transcript and apply them to individual aspects of crimes and counts and witnesses.  Those parts will not be completed before the 2nd of March.  So the language section will not have them at that point, so they will have to be translated after that.  

MR. PRESIDENT:

How many pages are we talking about remaining untranslated on the 2nd of March?  

MR. WHITE: 

Many hundreds.  Off the top of my head, I would say probably in the region of 500 pages.  

MR. CONSTANT: 

With your leave, Mr. President.  I am rather taken aback by the number of pages mentioned by my learned colleague on the other side.  Can the Trial Chamber not take the decision, that is, the principle that the Bagosora Defence can file its submissions one month after having seen the French version of the Prosecution briefs in its entirety?  

I'm telling the Trial Chamber ‑‑ this to the Trial Chamber, because it's not obvious to me that between the 2nd and the 2nd of April, I quite doubt how the language section can translate all those pages.  I will recall to the Trial Chamber that the language section did quite some efforts for us in respect of the Prosecution briefs in response to our first motion for acquittal, and it was a brief of about 60 pages that had to be translated, and this took about a month and a half for it to be done. 

So the problem that arises is that it will be surprising to me that between the 2nd of March and the 
2nd of April we have the entire French translation of the Prosecution brief.  

MR. PRESIDENT:

You see, this discussion is not taking place on the basis that you have a right to translation.  It's taking place on the basis that we want to facilitate your task.  It's not obvious, according to the jurisprudence, that each and every page, really, of closing briefs needs to be translated into French.  So what we are trying to do now is to find a practical solution. 

Any useful inputs from anyone?  

MR. CONSTANT: 

Mr. President, I am ready to allow that the discussion of the French translation of documents ‑‑ well, can have two hypotheses.  There's one where the registry can avail us of the means of having a French translation, or we ourselves manage to have a French translation for my client.  

Now, the question that arises ‑‑ well, it's a matter of principle for the Bagosora team.  You see, you have four Accused, and you have one who doesn't speak English and that is our client.  In any case, I do not know if the other Accused persons speak English, but mine does not read English, nor can he express himself in English.  But then it would appear to us to be impossible from the standpoint of professional ethics, that is, for my co‑counsel and myself, it would be difficult for us to defend somebody who cannot understand specifically what he's being accused of.  

Well, Mr. President, you tell us that this ‑‑ it is not a right, but we are ready to give submissions on this issue.  We want to ‑‑ we are contending that Mr. Bagosora has ‑‑ is entitled to a French version of what he's being charged of in the Prosecution briefs.  Now, if we have to defend a matter of principle, we would like to say that we are going to defend it.  

MR. NERENBERG:

Mr. President, I recall that when we had the Desouter report translated, it was about 125 pages, and the language section managed to do that in four days because we'd arranged in advance for it to be done, and they had a team standing by to do it, and it was divided up among many people, each of whom had a ‑‑ each of whom had a small portion to deal with.  And if arrangements can be made in advance for ‑‑ for that to happen, possibly the translation can be done much quicker than we're anticipating.  

MR. PRESIDENT:

And you see, that was the original idea.  I'm absolutely certain that by careful planning and by some kind of cooperation with all sections, that we can reduce the problems so that we don't have to spend time on arguing the questions of principle. 

The Bench undertakes to get in touch with the teams and the registry and try to sort this out, and then we will see how this develops. 

The question is whether we can now fix the date for the oral hearing based on what we know today.  Let us start with the time estimate given by Mr. White.  He said that the Prosecution will not spend more than up to half a day on the oral submissions.  How much do you envisage, Defence?  

MR. ERLINDER: 

Well, Mr. President, we haven't collaborated on this issue to figure out what's convenient for everyone.  So I'm not sure exactly how we ‑‑ if we can resolve this without that consultation, but I think about half a day for the Ntabakuze team would be sufficient, probably less.  But certainly we can ‑‑ we can complete our work during that half‑day period, I think.  

MR. PRESIDENT:

Is half a day a reasonable estimate for the other three teams, or less?  

MR. HIVON: 

Half a day seems reasonable for Kabiligi's Defence team.  

MR. OGETTO: 

I agree, Mr. President, that that sounds very reasonable.  

MR. CONSTANT: 

I'm sorry for this novelty, Mr. President, but I think we are going to need at least one day.  

MR. PRESIDENT:

We all want to be as efficient as possible on all sides and, consequently, to fix dates as early as possible.  The problem now is that we do not know all the factors that will influence the timing of the oral arguments, but it is still useful, we think, to indicate a period within which parties must be available, and that period should be fixed in a way which gives some flexibility to the translation issue and, at the same time, provides clarity to the parties in terms of their planning and need to be available. 

It seems to us that the oral arguments will take place in May, as early as possible, and then we will stay in touch and see what is feasible, based on development, in particular, the cooperation with the registry and the translations services.  

Does this sound reasonable?  So we hope the first week of May, but the month must be available. 

What else can we do today?  Nsengiyumva Defence?  

MR. OGETTO: 

Mr. President, you recall when we were dealing with the Nsengiyumva documents we were using numbers instead of the titles of the documents, and I thought if we tendered the list of the documents, it could probably assist in identifying the documents that we were discussing.  

MR. PRESIDENT:

Yes, you remember I asked for the updated list, and that would be most helpful.  So, if that list could be given to us and then we will use it as a working tool when we make our decision.  

MR. OGETTO: 

Yes, Mr. President.  

MR. PRESIDENT:

Thank you very much.  

MR. ERLINDER: 

Mr. President, I'm sorry.  Two issues.  The first is that we would respectfully request the authorisation to meet with our client tomorrow at UNDF.  Because of the obvious change in situation with the trial, Saturdays are not normally allowed unless the trial is in session.  

In addition, Mr. President, Mr. Nerenberg and Ms. Lardy are going to be in Arusha doing work on the brief and happily keeping Mr. Tremblay and I out of town for a while, which I think everyone will be happy about.  But we are going to need the authorisation to have our legal assistant ‑‑ well, both legal assistants meeting with our client as though they were our agents here, and I'm hoping that that would be agreeable to the Court.  And if it is, I'd represent that to the people at UNDF.  

MR. PRESIDENT:

We think that would facilitate your task and, consequently, the smooth running of the trial, so we are positive to that request.  

MR. ERLINDER: 

Thank you, Mr. President.  That ‑‑ because I mentioned that you would be ‑‑ I want to make clear on this, Mr. President.  There are two aspects to it:  One is phone access that they ‑‑ that I would normally have, and personal access to the ‑‑ to the detainee.  So, I just wanted to make sure that the President understood that we were requesting both of those aspects of normal attorney contact to be covered in this request.  

MR. PRESIDENT:

Oh, yes, both of us understood that.  

MR. ERLINDER: 

Thank you, Mr. President.  

MR. HIVON: 

Same request concerning the Kabiligi Defence, Mr. President.  And a new issue to raise.  That is something which has already cropped up in the past and which is repeating itself.  There was an article in the E version of the newspaper Le Monde of yesterday, giving the names of the last three Kabiligi Defence witnesses.  That article is authored by the same journalist as the last time when we had that problem.  I have no recollection of a public mention of the names of those witnesses.  I would like to place this problem in the hands of the Court.  

MR. PRESIDENT:

This time there was no quotes from the proceedings.  Last time was different, wasn't it?  

MR. HIVON: 

You are right that there were no quotes, but as far as I know, those were protected witnesses, so it was not necessary to give their names.  And I would like to say that they made a mistake even regarding the name of one of those witnesses.  

MR. PRESIDENT:

It's good to hear that there was a mistake with one of the names.  But this said, we now direct the registry kindly to look into the matter, just as they did in relation to the previous event, and we are again stressing the need to maintain confidentiality.  This may certainly not have any link to the Tribunal, but we need to find out. 

Next point?  

MR. OGETTO: 

Mr. President, a final request for the Nsengiyumva Defence to be able to consult with the Accused at the UNDF tomorrow. 

MR. PRESIDENT:

Yes, all these requests are supported.  

And what I meant when I said ‑‑ and I see it's particularly difficult to understand my cryptic sentence in French.  I meant that there may not be leaks from the Tribunal.  That's what I meant.  There are many reasons why names are floating around, but we will still check the situation. 

Any other issues?  

MR. CONSTANT: 

No, Mr. President, nothing particular.  Otherwise, we would also like to see our client tomorrow.  

And the last thing is that we express full satisfaction that we've come to the end of this trial.  That is it.  Thank you, Mr. President.  Could you convey to Mr. Justice Reddy our wishes for a speedy recovery?  

MR. PRESIDENT:

That will be done.  We also support your request for access to the Accused. 

This then brings us to the end of this trial.  It has been an interesting time together for all of us.  We will miss one another desperately, but we will all look forward to meeting in connection with the oral submissions.  I think this trial has shown how both sides have exercised professionality and quality work.  It has been a pleasure to cooperate towards the result.  Thank you to everyone.  The staff has been extraordinary, the quality of the transcripts, the quality of the translation and interpretation.  This has been a great trial to be a part of.  Thank you very much.  

We will now go into closed session, because there is a practical issue we need to address before we wish each other a good weekend. 

(At this point in the proceedings, a portion of the transcript [page 27] was extracted and sealed under separate cover, as the session was heard in camera) 
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