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MR. PRESIDENT: 

Good morning, the Court is in session.  

On Friday we provisionally entered journal de campagne, the campaign journal, under P. 41.  That exhibit will now no longer be provisional.  And we entered P. 412 as mistakenly D. NT412.  The right number will then be P. 412A, the original passport, and B, the list.
(Exhibit No. P. 412B admitted)  
MR. PRESIDENT:
Good morning, Mr. Ntabakuze.  

THE WITNESS: 

Good morning, Mr. President, good morning, Your Honours.  

MR. PRESIDENT: 

Ms. Graham.  

ALOYS NTABAKUZE,
CROSS‑EXAMINATION (continued) 

BY MS. GRAHAM:

Q.
Mr. Witness, there's a few things I'd like to clarify with you.  In your evidence‑in‑chief you spoke about the massacres in Rwanda, and you said something to the effect that you were sorry about what happened.  Do you recall that?  

A.
I remember that. 

Q.
And I presume when you said that, you meant the massacres that took place in April to July 1994, right? 

A.
I'm referring to all the massacres that took place during the Rwandan tragedy.  

Q.
Could you please define which massacres you're talking about now?  

A.
I'm referring to the massacres that took place from the 6th up until 1999.  I condemn all that.  

Q.
And what about the massacres that took place from 6 April until early July 1994; you condemn those massacres too?  

A.
I condemn all that as well, yes, obviously.  

Q.
Right.  I want to talk to you about those massacres, the ones that took place between 6 April to July 1994.  So if you could please confine yourself ‑‑ your answers to those.  We start with:  Who do you say was massacred during that time period?  

A.
Rwandans were massacred, all ethnic groups.  Tutsi, Hutu, Twa, were massacred.  

Q.
And according to you, who was doing the killing?  

A.
Rwandans killed each other. 

Q.
And who was killing the Tutsi?  

A.
Hutus killed Tutsis, and Tutsis also killed Hutus.  Tutsis killed Tutsis as well.  

Q.
Okay.  So it's your evidence that the Tutsis that were killed during that time period were killed by Hutus and Tutsi alike? 

A.
Since there were Hutus who were killed by Tutsis and there were Hutus that was killed by other Hutus. 

Q.
Do you agree or disagree that in Rwanda, in April to July 1994, there was a campaign on mass killings directed against the Tutsi population?  

A.
I was not witness to this campaign. 

Q.
Do you agree or disagree that the purpose of the campaign of mass killings was to destroy in whole, or at least to a large part, Rwanda's Tutsi population?  

A.
Counsel, I'm not challenging the fact that there were massacres, but I'm ‑‑ I have to say that the motive behind these killings were different.  People killed because they wanted to settle scores, people killed for political reasons, people killed to appropriate belongings of other persons.  I am not challenging the fact that there were a lot of killings in the countries.  It is regrettable, it is sad, it is painful, but the motivation behind these killings ‑‑ it is on the motivation that you and I differ.  Otherwise I agree that killings did take place.  It is regrettable.  

Q.
And do you agree or disagree that this campaign of mass killings, directed against the Rwandan population, was successful, meaning many thousands of Tutsis were killed?  

A.
Well, you are repeating the word "campaign", and I have already told you I was not a witness to that campaign.  I was not a witness to that campaign.  Maybe you want to reformulate your question. 

Q.
No, I don't want to reformulate at all.  I want you to answer my question.  And the next one is:  Do you agree that the great majority of Tutsis in Rwanda were murdered; many others were raped or otherwise harmed?  

A.
When you talk about majority ‑‑ great majority, it's in relation to what?  

Q.
A majority is in relation to the Tutsis that lived in Rwanda in April 1994.  And my proposition to you is that a great majority of those Tutsis were killed, murdered, raped, or otherwise harmed.  

A.
I've told you already that I agree that there were a lot of killings in the country.  Now, to say the great majority, I did not conduct a census so I have no basis to assert that.  There are people who say that more Hutus may have been killed than Tutsis in that country, but I have no basis to be able to make that assertion.  But I do agree that there were a lot of Tutsis who were killed, and that is regrettable.  

Q.
You see, the last four propositions that I have put to you, all of those are facts that this Appeal Chamber of this Tribunal says are common knowledge.  They are facts beyond dispute.  But you say that didn't happen?  

MR. ERLINDER: 

Mr. President, if I may ‑‑ sorry.  Perhaps Ms. Graham would note, for the record, that this matter is currently on appeal and a motion for reconsideration is pending, and this question of judicial notice is not ultimately resolved in the Tribunal.  So putting it forward as though it is, is an incorrect formulation of the current situation, Mr. President.
MR. PRESIDENT: 

And the answer, Mr. Witness?  

THE WITNESS: 

Mr. President, I support what my counsel has just said.  Since the onset of this trial, in my counsel's opening statement he stated that we were going to demonstrate that the killings that took place in our country had various different reasons, and that the motivations between ‑‑ behind these killings were varied.  And we're going to put into evidence ‑‑ we're going to call evidence to support our position.  

JUDGE REDDY: 

Can I just ask you a question, Major?  It may be a convenient time to ask it.  Is it true that during this period many old persons ‑‑ or, older persons, women, and children were killed?  Is that true?  

THE WITNESS: 

Mr. President, adults were killed, elderly persons, children.  But let me emphasise that if you have the opportunity of reading the OAU report on the investigations in Rwanda, more than 300,000 orphans were counted.  Yes, adults were killed, but not all the children were killed.  Taking into account that report that was written by the OAU, either in 199 ‑‑ '99 or 2000, they counted more than 300,000 orphans in the country.  And there were also more than 300,000 widows as well.  

JUDGE REDDY: 

Yeah, well, the issue that concerns me is:  What kind of motivation was there to kill women and children at the time?  

THE WITNESS: 

Mr. President, what happened in our country was regrettable.  It was a chaos that you ‑‑ can't be described.  People were killed, neighbours were killed on the hills.  That is how things happened.  

JUDGE REDDY: 

Yes, you introduced the idea of motivation, and I'm just trying to understand what kind of motivation existed to kill women and children, unarmed, and defenceless.  

THE WITNESS: 

Your Honour, these motivations are varied, depending on the case, depending on the geographical area, because there are neighbours who killed each other for ‑‑ just because they were fighting over a farm.  People wanted to appropriate property of others.  People were settling scores.  But I am not saying that people were not killed because they were Tutsis, but that's not the only reason why people were killing ‑‑ were killed.  That's what I am saying.  

JUDGE REDDY: 

Thank you.  

BY MS. GRAHAM:

Q.
The Appeal Chamber of this Tribunal has also said the following:  "The fact of the Rwandan Tutsi genocide is a part of world history, a fact as certain as any other.  A classic instance of a fact of common knowledge."  Do you agree or disagree?  

A.
My counsel has just said that we have made an appeal.  We shall await the decision of the Appeals Chamber, so I do not ‑‑ I cannot answer this question.  

Q.
Well, you see, it's not your counsel that's in the witness box and has taken an oath to tell the truth; it is you.  So, do you agree or disagree?  

A.
But I request ‑‑ the application that was made to the Appeals Chamber was made in my name.  It is my application, it is not my counsel's application. 

Q.
Okay.  We spoke about the victims of this campaign of mass killings.  Let's talk about the killers and the rapists.  I understand it's your evidence that it was the Hutu population that was killing the victims of the Tutsi genocide; right or wrong? 

A.
But there were Tutsis who killed also Hutus, and Hutus who killed Tutsis.  And there were Tutsis who killed other Tutsis as well.  I think you've had the opportunity to read the Gersony report, or the summary of the report in the Kibungo préfecture.  Tutsis killed Hutus in large numbers. 

Q.
So, any other category of people involved in these mass killings, apart from ordinary members of the population? 

A.
Before I answer your question, let me add that we always overlook the Twa, whereas they are a component of the population who were also victims of the tragedy. 

Q.
How about FAR soldiers, did they do any killings?  Did they do any raping, according to you?  

A.
I was not personally witness to that, but according to what I read in some reports, there are individual soldiers who participated in that.  But I did not know anything ‑‑ or, I was not told about any unit that participated in that.  But there were individual soldiers who were deserters who participated in that.  That I do not challenge. 

Q.
I've put a graph, or a chart, on the overhead projector.  So if the video booth can please pick it up so we can all look at it.  

MR. ERLINDER: 

Mr. President, for the record I'd like to note that this is ‑‑ that this report comes from the website of Professors Davenport and Stam, and is part of the public record in that regard.  We had provided this to the Court and to the Prosecution on the anticipation that Doctors Davenport and Stam would be able to come to put this new report into perspective, given new data that they had been working on.  Unfortunately their report is not finished.  As a result of that we cannot offer their testimony, because this is out of date.  The new report is not available, and so I'm not sure the purpose to which this is being used at the moment, but I want the record to reflect that this is not a defence exhibit and comes from the website that is public information.  

MR. PRESIDENT: 

Thank you.  

And the question?
BY MS. GRAHAM:

Q.
Yes, Mr. Witness, this is a chart that was filed by your counsel, outlining the percentage of killers in Kigali, according to professional category.  Can you see it in front of you?  Do you understand it?  

MS. TURNER: 

Mr. President ‑‑ 

THE WITNESS: 

Have I now become an expert?  I'm not an expert.  I think the experts will have the opportunity to explain what he wrote.  It's not for me to explain.  

MR. PRESIDENT: 

Yes, Ms. Turner?  

MS. TURNER: 

Thank you, Mr. President.  I'd like to interpose an objection to the use of this document, in part or in whole, and of any questions that might be posed in relation to the same.  The reason is the position of the Defence for Colonel Bagosora was going to ‑‑ we were going to actually file a motion for exclusion this morning.  But when the Ntabakuze Defence circulated an email communication last night indicating that they were withdrawing this document, we didn't see the need of filing the motion this morning.  

If the Prosecution intends to ask questions on this document, we would like to make very clear all of our submissions with respect to this document.  We do not believe this document is an expert report, it's a compilation of approximately 70 pages that have been downloaded from a particular website.  The individuals involved in this research that is posted on this website are neither statisticians or professionals in that field.  If there's been any data accumulation or gathering with respect to what happened in Rwanda in 1994, we believe that any inferences that are drawn from the sources listed on this website are subject to scrutiny and questioning.  We take exception with the methodology employed, and we believe that the information that is in this document is not reliable, and we contest it vigorously.  

MR. ERLINDER: 

Mr. President, if I may interpose also.  Given the fact that Professors Davenport and Stam, in this situation, have received significant additional data that changes this original report that they filed some years ago and put on the internet, without the ability to examine Professors Davenport and Stam as to what these charts mean, and the methodology in which they were ‑‑ accumulated, and whether or not they reflect the current state of data available, means that this cannot be used as a basis for cross‑examination, unless the Court is also prepared to assist us in establishing the foundation for these documents by getting Professors Davenport and Stam here to explain what they meant.  Otherwise it's completely unfair to ask a witness questions about the work of professionals who aren't here to explain it themselves.
MR. PRESIDENT: 

There is no basis for excluding questions on this document to this witness.  We note the position taken by the two Defence teams as regards this document.  But you are now in a position where you can answer, to the best of your ability.  As to the document's weight, that's a different matter.  

Do you remember the question, Major?  

MS. GRAHAM: 

Your Honours, I'm not so sure I even got to the question before I was interrupted.  

MR. PRESIDENT: 

The last question was:  "Do you see it in front of you?  Do you understand it?"  

You do see it in front of you, don't you?  

THE WITNESS: 

I see it in front of me, but I need a bit of time to understand it.  I don't think in just a few seconds I will be able to understand it.  Because the person who made this chart must have carried out a prior analysis which I do not see here, because it just didn't fall from heaven.  It might have been the result of an analysis that he carried out.  

BY MS. GRAHAM:

Q.
Mr. Witness, let me help you.  You see the round circle in front of you?  It represents all the killers in Kigali‑ville from April 6th to July 1994.  It constitutes 100 per cent, right?  That's where we start from.  Then we look at the big red field, where it says "50 per cent".  That illustrates that 50 per cent of the killers and the rapists were members of the Interahamwe.  Right, you can understand that, can't you?  

A.
And then?  

Q.
And then we move on to the blue piece of the cake, where it says "43 per cent".  That illustrates that 43 per cent of the killers and the rapists in Kigali, from April to July 1994, were members of FAR.  They were soldiers.  You can understand that too, right?  

A.
Forty‑three per cent.  That is not what I see, because the colours you have here are not visible.  If you are saying that the blue here ‑‑ what does it represent to the right?  

Q.
The blue ‑‑ if we can take the little colour squares one by one, if you have any problems.  You're not colour blind, are you?  You can read colours; yes or no?  

A.
Well, if the colours are not very clear, that's not my problem.  

Q.
No, but I will tell you, I will help you.  The first one in the little box, next to where it says "Interahamwe", is red, right?  The second one is blue, where it says "soldier".  And the third one is green, where it says "gendarme".  And the equivalent numbers is 50 per cent for red, Interahamwe; 43 per cent for blue, soldier; and 1 per cent for green, gendarme.  Do you have any comments on this?  

A.
I do not agree with him, because I was not in charge of Kigali town and I'm not able to assert that this is correct.  I didn't do this assessment. 

Q.
No, but it's true, isn't it, that your soldiers were deployed in Kigali town from 6 April until at least 24th May 1994?  So for a good portion of this time, you and your battalion were in Kigali.  True?  

A.
But what I do not understand is that when you refer to soldiers, are they ‑‑ are they people in uniform, in which case we have to factor the RPF into it ‑‑ and don't overlook the fact that the RPF massacred people in Remera.  Your own witness testified to that in this court, and you recall what he said.  

I was not ‑‑ I did not occupy the whole of Kigali.  I had a combat position, I was at war, and I was not going round Kigali town to see what was happening.  I didn't have that time.  I was on the war field. 

MS. GRAHAM: 

Your Honours, the chart that we have just looked at represent RP pages ‑‑ registry pages 29411 in the file report.  And for sake of clarity, we'll seek to enter the whole document, together with the coloured chart that we just looked at, because the file report was filed only in black and white.  

MS. TURNER: 

Mr. President, the Defence for Colonel Bagosora's going to strongly object to the introduction of this document into evidence, for several reasons; namely those that I mentioned earlier, and specifically that the ‑‑ because the information contained in this document is not reliable, the individuals involved in the compilation of this information are not professional statisticians, and numbers in the hands of individuals who are not qualified to interpret specific categories of data ought not be relied upon, nor entered into evidence.  And we maintain our objection to any use of this document.  

MR. SKOLNIK: 

I have an objection, too.  And I think we can't forget we're in a court of law.  We have a document that the Prosecutor wants to tender in evidence as an expert report.  But we don't know what is the basis of the expertise, and the witness has not come here, and he has not been cross‑examined as to his expertise, and that would have been the first step for the Court to decide whether he could test ‑‑ whether the two of them, Davenport and Stam, could testify as experts, and then whether the report could go in.  That would have been another story.  So I respectfully suggest that this report has no more value than if, you know, my ‑‑ my nephew of eight years old wrote that report.  And therefore I respectfully suggest that the Trial Chamber not allow this document into evidence and not allow the Prosecution to cross‑examine the witness on that.  So those, respectfully, are my submissions.  

MR. ERLINDER: 

Mr. President, the only thing I have to add is that, taken in its worst light, this document shows that by the estimates of these experts with the problems we have heard, that most of the killings in Rwanda were not done by the military.  And that in fact is what this document shows, even if we take it in the light most favourable to the Prosecution.  If the Court puts it in context with the rest of the document, the Court will see that overall, these witnesses have come to the conclusion that less than 18 per cent of the killings in Rwanda were alleged to have been committed by someone with some connection to the military.  It didn't say which military, and it didn't say what that connection was.  So it would be anyone that the reporter thought was part of the military.  

Because we've already heard the problems involved in figuring out which military was under command and which was not, add to, in whole or in part, irrespective of the Court's decision with respect to admissibility, we would suggest that this document shows that the majority of the killings in Rwanda ‑‑ in the worst light in which they could possibly be put, show that the military was not involved in the majority of those killings.  So as long as we're clear that the entire record is going in so we can point out to the Court that this is not the only diagram ‑‑ we will not go into this in great detail now, but we'll argue later, with the Court's permission, that this one item has been taken out of context.  And if we put it back in context, the conclusions seem much different.  

We, however, join with the problem ‑‑ the objection raised, that we cannot know the methodology or the reliability of these documents, so I'm suggesting reading them in the worst‑light scenario is actually Defence evidence.  But we know, of course, that it can't be read in the first‑light scenario because of changing data that these experts are involved in currently.  

MS. GRAHAM: 

Mr. Skolnik has already made submissions.  Why ‑‑ do we do a second turn now?  

MR. SKOLNIK: 

Don't get excited Ms. Graham, I have something to say.  And you can say what you have to say after.  

Mr. President, I disagree with my colleague Erlinder, because as far as I'm concerned the document should not be admissible.  What he just pleaded was an argument he could make in his closing brief, assuming a priori that the document's admissible.  And I'm saying that it's not admissible, and I object to it going into evidence, and I object to the witness being cross‑examined on it.  

MR. PRESIDENT: 

Thank you.  

Ms. Graham.  

MS. GRAHAM: 

Well, Ms. Turner is now going to speak again.  

MR. PRESIDENT: 

I don't see her, but I see you.  

MS. GRAHAM: 

Well, Your Honours, it seems that Mr. Erlinder has no objection to the document going in.  On the contrary, he's actually arguing that the whole of it should go in, and that's why I'm suggesting that that should be the procedure.  

Secondly, we have had materials go in that come from Wikipedia during cross‑examination of Defence.  Here at least we have a report from two professors from American universities who were presented by the Defence as expert.  
Wikipedia is W‑I‑K‑I‑P‑E‑D‑I‑A.  The Prosecution submits that the documents should be entered in its entirety.  

MR. SKOLNIK: 

Mr. President ‑‑ 

MR. PRESIDENT: 

Yes, now we have to stop this.  Would you please provide a copy of this report to the Bench so that we can look at it and make up our mind.  We need it.  And we will not rule on it now; we will rule on it a bit later.  

MR. ERLINDER: 

Mr. President, the colour copy is important for the Court to look at, because the black and white copy is not very useful in looking at the diagrams and trying to figure them out.  So I'm hoping that that's available to the Court as well. 

MR. PRESIDENT: 

All right, that's helpful.  So we will receive the coloured version of this document.  We reserve our position in relation to whether this shall be admitted, and now we can move on to the next question.  

Yes, Major?  

THE WITNESS: 

Mr. President, I feel prejudiced.  I cannot answer in place of an expert.  I'm not an expert.  The expert has not been called before this Chamber to explain what he wrote.  I don't see how such a document can be used when I'm on the witness stand testifying.  I'm not an expert, I cannot confirm or deny anything that was written in this document, which was written years ago.  I believe this is not fair.  I'm not an expert, Mr. President.  I did not conduct any census, I did not conduct any research on this.  

MR. PRESIDENT: 

Yes, and your position is noted and will be taken into account when we make our ruling.  

What is the next line?  

BY MS. GRAHAM:

Q.
Mr. Witness, I want to talk to you about specific killings that your soldiers conducted in Kigali from 6 April onwards.  If we start with Akajagali, and I need some clarification on the killings that took place in Akajagali.  I understand that it's your evidence that you are not responsible for the killings that took place in Akajagali from the night of 6th to 7th April onwards, right? 

A.
I am absolutely not responsible.  And even your witness DBN, XAB, and DP, stated that the paracommando battalion was not deployed in Akajagali.  Why do you want me to answer this question?  These are your own witnesses who gave that testimony.  I did not deploy any units in Akajagali.  It is your fake witness, DBQ, who came and stated before the Chamber that the paracommando battalion was deployed in Akajagali before midday to kill people.  That is false because that deployment never took place.  I don't even need to call witnesses to testify to this.  I'd already proven my innocence through your witnesses.  

Q.
So, if you say that your paracommando soldiers were not killing Tutsi in Akajagali, who was?  

A.
I am precisely not aware of those killings.  Witnesses appeared before this Chamber and gave evidence.  Be it witnesses of the Prosecution or the Defence, they denied that the paracommando battalion was deployed in Akajagali.  They also ‑‑ and you should bear in mind that three of those witnesses were Tutsi.  Do you think they came here to ‑‑ they are your witnesses.  

Q.
So you don't dispute that there were killings then, right?  You don't dispute the fact that Tutsis were killed in Akajagali on the night of the 6th to 7th onwards.  You don't challenge that, do you?  

A.
No, I did not witness any killings in Akajagali on the night of the 6th to the 7th.  I did not witness them, and I have already contested them.  

Q.
Okay.  So you're saying there was no killings at all in Akajagali from 6th to 7th onwards?  No Tutsis were killed?  That's how we should understand you now?  

A.
In any case, if at all any killings were committed I was not responsible, nor were the soldiers of the paracommando battalion responsible.  I have told you that I did not witness them.  I agree that people were killed, but I didn't witness such killings, and neither myself nor the men under me were responsible for those killings.  

Q.
But you drove through Akajagali on the morning of 7th April 1994.  You must have seen the killings, or evidence of killings that had already taken place?  

A.
Now, what would I have seen?  Your witnesses also didn't see anything.  How ‑‑ what could I have seen?  I went to the ISM ‑‑ or ESM to attend a meeting.  I did not witness any killings.  Witness GS moved about in Akajagali; he did not see any soldiers of the paracommando battalion kill any people that morning.  

Q.
So you now accept the fact that you did drive through Akajagali, right?  That's how we should understand your last answer?  

A.
No, don't put words in my mouth.  What I said was that I passed through Akajagali on the way to the ESM at about 9:25.  I did not move about in Akajagali.  I had nothing to do in Akajagali.  Your witness DBQ stated that I went to supervise killings in Akajagali at 10 a.m. ‑‑ between 10 a.m. and 11 a.m., I went to a meeting at the ESM.  That was your witness, and he is not telling the truth.  He wasn't telling the truth.  

Q.
Let's move on to Kabeza.  Who were doing the killing in Kabeza, according to you?  Who was killing Tutsis there? 

A.
I was not at Kabeza.  Witness DE40 came to give evidence here.  He was there.  He is the one who testified to what he saw.  I was not at Kabeza to see what happened there.  Furthermore, your witness, AH, stated that he saw me at Kabeza on the 8th at 10 a.m.  At that time I was at the camp.  And again we have a case of one of your witnesses who came here to lie. 

Q.
Well, Mr. Witness, you could have easily been at Kabeza around 10 o'clock, and then drive back to Kanombe.  It would only take you 10 to 15 minutes to drive from Kabeza to Kanombe camp.
MR. PRESIDENT: 

Could both of you slow down a little bit, please.  All right?  And remember the pause.  

The answer?  

THE WITNESS: 

Madam Prosecutor, you are speculating, and I am not ready to engage in such speculations.  

BY MS. GRAHAM:

Q.
I understand that you rely on the KIBAT chronique, which is entered into this evidence ‑‑ into this trial as evidence P. 149A and B, as some kind of alibi.  You are saying you were elsewhere at around ‑‑ at 10 o'clock.  Is that how we should understand you?  You couldn't have been in Kabeza because the KIBAT report says that you were in another place.  

A.
Yes, that is one element.  Another element is that the paracommando battalion was never deployed in Kabeza.  Your witnesses confirmed that, and our Defence witnesses also corroborated what your witness said.  What do you want me to add?  

Q.
But the KIBAT chronique, P. 149 ‑‑ I'm reading from the English version, so it's P. 149B, on K number ‑‑ on page K0269656, indicates the following:  "Around 10:30 a.m. H6 and the anaesthesiologist leave Lieutenant Colonel Pasuch's house in the major's car, accompanied by the French NCO, in order to ensure they will be able to go through the various roadblocks without any problems.  They first swing by the house of the commander of the Rwandan para ‑‑ para battalion, Major Ntabakuze.  H6 and the anaesthesiologist leave in the direction of Beverly Hills in a FAR pickup with Major Ntabakuze and Major Saint‑Quentin."  

So the time here is around 10:30, which leaves plenty of time for you to be in Kabeza at 10, and then drive back to Camp Kanombe to be at your house at around 10:30.  

A.
No, I believe here you are speculating.  To go to Kanombe I didn't take a plane.  I went by car.  And I wasn't going there to do nothing.  It is probable ‑‑ possible that I was going to sort out some administrative problems in the camp, because soldiers had to eat, and vouchers for food supplies had to be signed.  So do you think I was still at Kabeza at 10 a.m.?  I wasn't at Kabeza.  There's something else you have forgotten, and it is that your own witnesses confirmed that the paracommando battalion was never deployed in Kabeza.  Why are you overlooking this fact?  What would I have gone to supervise?  I was on the battle front.  In Kabeza there is no battle front.  

Q.
And it's true, isn't it, that the report here in KIBAT explains why the French soldiers needed you.  And the reason why they needed you was so that they could go through the various roadblocks, right, because you didn't have problems going through roadblocks, did you?  You just drove past.  

A.
No, what I am saying was that the ‑‑ there was an excessive use of words here, because the paracommando battalion didn't man roadblocks.  We were on battle lines.  I have to re‑emphasise this.  I did not occupy roadblocks, I did not man roadblocks, I occupied battle lines in combat zones. 

Q.
No, Mr. Witness, that was not my question.  I didn't talk about manning, control, I said you didn't have any problems going through roadblocks, did you?  And that's why the French needed you at that urgent time.  They didn't want to be stopped, so they had to rely on you taking them through the roadblocks.  

A.
And have they said where those roadblocks were mounted?  

MR. PRESIDENT: 

Major, did you have any problems in passing through roadblocks on that day?  

THE WITNESS: 

Mr. President, what I said was that I was going from combat position to other positions occupied by my soldiers.  I did not have any problem.  I don't see any roadblocks between Kanombe camp and the airport, except for an AAA position that was located very close to the entrance to the airport.  That is what I remember.  There was also a position defending the camp just between the runway at the airport and the entrance.  That was a military position situated there.  If that is what she is referring to, I would agree with the Prosecution.  

MR. PRESIDENT: 

And the reference to this lieutenant colonel was Pasuch, and that is spelt P‑A‑S‑U‑C‑H. 

BY MS. GRAHAM:

Q.
All right.  So you don't know of any killings because you were busy fighting the war.  That's how we should understand it?  

A.
I did not say that I heard about ‑‑ what I said is that I heard about them; I did not witness those killings.  I was not an eyewitness to those killings. 

Q.
Your soldiers were deployed in Remera, right? 

A.
They were at the battle front in Remera. 

Q.
So it's fair to say that you must have spent some time in Remera supervising your soldiers, true?  

A.
That is what I stated during examination‑in‑chief.  From the 7th up until the 21st of May, we remained at that position.  

Q.
In fact, we have heard evidence in this trial that you were seen daily in Remera.  That sounds fair to you, right?  

A.
I was particularly at my command post at the airport, because I don't have to be on the battle front all the time.  I have means of contacting the commander on the battle front.  And the commander cannot take the risk of putting his life ‑‑ of exposing himself too much, because the loss of a commander's life would mean too much for the battalion.  

Q.
Mr. Witness, were you supervising your soldiers or not?  Stop shifting.  Can you give me a straight answer?  

A.
I was commanding.  I am using the appropriate words.  I commanded my troops on the front.  Because when you talk of supervision, I am afraid you might insinuate something else.  

Q.
Well, since you had your soldiers deployed in Remera, and since you spent a fair amount of time in Remera, you must have known that your soldiers were killing and raping in and around Remera, Tutsi civilians.  

A.
That was never the case.  Your witness, XAB, you've forgotten what he said.  That was a Tutsi member of the paracommando battalion, a soldier.  He stated that relying on rumours he heard from the 12th, he never heard of any acts ‑‑ or, atrocities committed by the paracommando battalion.  And he was not the only witness who said that.  What he said was confirmed by Defence witnesses.  

Q.
How many times did you go to IAMSEA in April 1994, according to you?  

A.
I was not at IAMSEA. 

Q.
Never?  

A.
You are referring to the period of April to May?  I was never there during that period. 

Q.
And when did you tell your counsel that you were never in IAMSEA during that period?  When did you inform him of that fact?  

MR. ERLINDER: 

Mr. President, the objection I hope is obvious.  We have a attorney/client privilege issue that the Prosecution, I think, is infringing upon.  If this is an issue that has to be discussed, we have to do it either with or without the presence of the witness.  

MS. GRAHAM: 

No, Your Honours, considering what has happened in respect of this issue at trial, I'm perfectly entitled to ask the witness when he told his counsel about that fact.  Because counsel cross‑examined Prosecution witnesses on a certain assumption, and that's where I'm going right now.  We have done this hundreds of times before.  It's nothing strange at all.  

MR. ERLINDER: 

I'm afraid I don't know the assumption that Ms. Graham is operating under, if I could be informed as to what that assumption is, perhaps I could agree.  But I don't know what she means at the moment.  

MS. GRAHAM: 

Mr. Erlinder wasn't here at the time, but he assumed to ‑‑ presumed to know what happened.  He can't plead ignorance.  

MR. PRESIDENT: 

Could I ask you both to slow down, and both to speak into your mikes, please.  But not for the time being.  

We are allowing that question, noting that it is only a matter of finding out when the witness informed his counsel, and the purpose is to allow the Chamber to see previous questions put to witnesses in context.  

And the answer?  

THE WITNESS: 

Mr. President, I see what the Prosecutor is alluding to.  When the ‑‑ when counsel cross‑examining WB, a passage of Des Forges, in which reference was made to a major who arrived, was used.  But no one ever said that I arrived.  Reference was made to a major at IAMSEA, which was in Des Forges' book, but it was never said that I was the one.  Let us make the distinction here.  We were cross‑examining the witness and using all the means at our disposal to contradict or challenge that witness.  There were many majors in this country.  I have said there were more than 100 of us.  

BY MS. GRAHAM:

Q.
Okay, for the second time, when did you tell your counsel that you were not in ‑‑ at IAMSEA at any time?  That's the question; can you answer it now?  

A.
Since the very beginning of the trial.  But I ‑‑ I don't remember the date.  I am sorry.  

Q.
You see, you're making this up now, because when WB was here and testified that he saw you on more than one occasion at IAMSEA, your counsel never challenged his evidence of your presence at that place.  

A.
Did I acquiesce in being present there?  I didn't acquiesce to that.  

Q.
Well, the truth is ‑‑ 

MR. ERLINDER: 

Mr. President, if I may.  I'd like the record to reflect that actually we did object to this witness's evidence.  We said the witness was not credible, we cross‑examined him on the basis of his credibility, and I believe that Ms. Graham is improperly stating the record.  

MR. PRESIDENT: 

And the record will speak for itself.  

BY MS. GRAHAM:

Q.
You see, Mr. Witness, you were at IAMSEA on several occasions around the 15th April 1994, and you were seen there talking English, a language that you master, with the UNAMIR soldiers that were there to evacuate foreigners.  

A.
Madam, let me remind you of something.  Are you forgetting that during that examination, we pointed out to that person that he hadn't seen me?  We talked about the epaulettes and stripes, and I said that if he had seen me he would have seen the stripes I was wearing.  During his testimony ‑‑ he saw a major with a stripe and a star.  He even drew something which was tendered into evidence, and I've submitted a document to the effect that I didn't have such stripes ‑‑ such a stripe and a star on.  And that is how I challenged what he said, regarding my presence there.  Let us be serious.  

Q.
Yes, let us be serious.  And it's true, isn't it, that the witness did identify the star and the bar, and your face?  

A.
Let me also remind you that the day before his testimony he must have been rehearsed with photographs in order to be in a position to recognise me.  He would not have been able to recognise me if you hadn't shown him photographs of me.  

Q.
All right, let's move on to Kabusunzu.  You agree with me that the paracommandos were there, including yourself, right?  

A.
Yes, I said so even before the Chamber.  In May, after fleeing from Kanombe. 

Q.
And who was doing the killing and the raping at and around Kabusunzu in Nyakabanda?  N‑Y‑A‑K‑A‑B‑A‑N‑D‑A.  Because I understand you to be saying that it was not soldiers of the paracommando, so who was it?  

A.
When we arrived in Kabusunzu on the 22nd of May 1994, that neighbourhood was practically emptied of its population.  When we arrived we were very tired, we had been fighting all night.  There were many wounded persons among the soldiers and we were treating them.  The soldiers were resting and packing their clothes.  People remained there.  We were never involved in any incident whatsoever.  

And your witness, XAB, was a member of the 3rd company, and that was the company that Witness DBN accused of loading bodies on a truck.  That witness, XAB, who is a Tutsi, denied that.  He was a member of that company.  And this witness, DBN, came here and fabricated stories to the effect that Corporal Uwimana, with another soldier whose name I cannot mention here, since we are in open session ‑‑ and he appeared here as a witness, and Witness DH68 stated that I gave them three witnesses that they shot in Kabusunzu.  And you yourself saw DH68, who came and gave evidence here, and it is clear that this incident never occurred.  

Should I continue and talk about Bideri?  You saw the article regarding Bideri.  And in that article the date on which the ‑‑ that person was killed, was mentioned.  And you want to involve gendarmes, or the paracommandos, I beg your pardon, in incidents that occurred at that location?  

MR. PRESIDENT: 

Major, the answer is too long.  

What is the next question?  

MS. GRAHAM: 

Well, I think it would be helpful if the witness could be instructed to answer the question, instead of repeating his rehearsed evidence.  Then we could make some progress.  Because I just have to repeat the question now, because I haven't got an answer. 

MR. PRESIDENT: 

Why don't you repeat it.  

Listen carefully now, please.  

BY MS. GRAHAM:

Q.
Mr. Witness, who was doing the killing and the raping in Nyakabanda, close to Kabusunzu?  

A.
It is probably your witness, AAA, and others whom I don't know.  When I arrived there, there was no incident. 

Q.
So it is your evidence that Witness AAA is the perpetrator of the killing and the raping in Nyakabanda; that is why he came to you to complain about soldiers killing and raping?  That's how we should understand you?  

A.
Have you forgotten about documents that were filed during his testimony?  In those documents he himself is accused.  Those documents were from Rwanda.  What do you expect me to say?  I am not hiding anything.  

Q.
And you, at Kabusunzu, ordered the execution of three Tutsi civilian men.  

A.
That incident never took place.  You heard what Witness DH67 said.  That woman who was in Kabusunzu, you heard what Witness DH68 said.  The handicapped soldier who never stepped foot in Kabusunzu.  And the person who is ‑‑ is the one who is accused of having killed those people, whereas he was never at Kabusunzu.  What do you want me to say?  Really, your witnesses came to tell senseless stories.  

Q.
And what about the killings at Centre Christus?  They were senseless stories as well, the killing of 17 people in room 28?  That was just senseless stories; it didn't happen, according to you?  

A.
What I am saying is that my soldiers were not involved, and you called no witness to accuse me of that.  

Q.
So who ‑‑ which soldiers were involved then?  

A.
I do not know. 

Q.
But you don't dispute the fact that soldiers were involved, right?  You agree to that?  You're just saying that it wasn't your soldiers.  

A.
They were not my men.  I was not informed of the involvement of my soldiers in that incident, so I categorically contest or deny this allegation.  

Q.
Yes, but what about the other part of the question?  Do you agree or disagree that soldiers did the killings at Centre Christus?  I haven't got an answer to that question.  

A.
I did not witness that, and I was not informed of the involvement of soldiers.  Except that before this Chamber there was a witness, ET, who referred to soldiers who ‑‑ without being specific.  He was even heavy ‑‑ very hesitant.  When he was asked whether it was the RPF, he hesitated.  

Q.
Mr. Witness, let's move on to something else.  Let's go to Rwanda in the early 1990s.  You had a social security number, right?  

MS. GRAHAM: 

Mr. President, I get a backfeed on the ‑‑ in my headphones.  I don't know, it's ‑‑ 

MR. PRESIDENT: 

We had it briefly.  Has it disappeared now?  

MS. GRAHAM: 

No, it hasn't, Your Honour.  Just if ‑‑ yeah.  I...  

THE ENGLISH INTERPRETER: 

The interpreters are also getting a buzz in their headsets, Mr. President.  

THE WITNESS: 

(No interpretation) 

MR. PRESIDENT: 

Could you switch off your mike, Major?  Thank you.  

Let's try again.  

BY MS. GRAHAM:

Q.
Yes, Mr. Witness, I was saying I wanted to talk to you about Rwanda in the early 1990s.  And I'm asking you if you had a social security number.  Right.  

A.
(No interpretation)

MS. GRAHAM: 

I didn't get a translation of that last remark from the witness.  

MR. PRESIDENT: 

Can you repeat your answer, please?  

THE WITNESS: 

I would like some clarifications to be given so that I can answer correctly.  The Prosecutor is asking whether I had a social security number.  Is she referring to my personal number or is she referring to the paracommando number?  Could she rephrase the question?  

BY MS. GRAHAM:

Q.
I'm referring to your social security number.  You had one, right?  

A.
Yes, I had it but, I am sorry, I don't remember the number.  But I had it, and ‑‑ since I joined the army in 1975.  And I believe the number hadn't changed.  

Q.
No.  And that social security number, that remained the same, was unique to you.  

A.
Yes, I remember that on one occasion I was at the social insurance fund.  I was there to see a friend, and I availed myself of that opportunity to look at my file, and I realised that there was another person bearing my name.  There were two Ntabakuzes.  I believe that was in 1989.  That was when I was there.  But I believe the other was from Byumba and from Karago, Gisenyi, if I remember correctly.  I may be wrong. 

MR. PRESIDENT: 

But the other had a different number?  

THE WITNESS: 

Yes, there were two different numbers.  

BY MS. GRAHAM:

Q.
So it's right to say that there was no other member of FAR who had the same social security number as you had?  

A.
Normally not.  That shouldn't be the case.  

Q.
Just as it shouldn't be the case that no other Rwandan citizen had the same social security number as you had, true? 

A.
Normally not, but there could be mistakes.  There could be mistakes.  But normally the number is individual, and no other person can have the same number. 

Q.
In your evidence‑in‑chief you described how the members of FAR, including the members of the paracommando battalion, contributed to the social security fund, right?  Do you remember that?  

A.
Yes, I explained that for soldiers that was done within their units, by non‑commissioned officers and other ranks.  But for officers that was done by the general staff of the armed forces, because they managed the files of the senior ‑‑ of the officers of the armed forces.  

Q.
And to that end, to keep track of the contributions of the members of FAR to the social security fund, just as you now said, there were lists kept in the military units of the soldiers that belonged to that unit and of their respective social security number.  Correct?  

A.
Yes, that is true.  But you see that for the new recruits who do not yet have numbers, their numbers are not on the list of soldiers.  So we had to wait, because it is social security that assigned the number.  Once the number is assigned, it is forwarded and then it is put on the list.  But before the number is known, the list is drawn up all the same.  

Q.
You testified that the paracommando battalion had around 750 men in 1994.  Right?  

A.
That is correct. 

Q.
And it's fair to say that in 1994 you could not recognise each and every one of those 150 ‑‑ 750 men just by face, right?  

A.
Well, there were those I knew by face and by name.  There were those I knew just by face.  And I knew soldiers who distinguished themselves, they I knew by face and by name.  But some of the new soldiers I might not know, but not those who have been in the ‑‑ in there for three years.  

Q.
So you're saying that all the soldiers that had been in the battalion for more than three years, you could recognise them by face in April 1994.  Is that how I should understand your last answer?  

A.
Yes, I could recognise them, at least by face, not necessarily by name.  But those soldiers who distinguished themselves in sporting activities, the best marksmen, and those who excel in various activities were known to me by name.  

Q.
What about in 2004, could you recognise them then, ten years later?  

A.
Yes, those I knew I could recognise.  Obviously if they're new I may not recognise them, but if they're old people that I've known, I've worked with, that I've conducted operations with, soldiers who were wounded on the war front, I can recognise them easily. 

Q.
So could you please explain to us how this applies in relation to Witness DBQ?  Did ‑‑ you knew him or not?  

A.
I did not know him.  Besides, we counted ‑‑ or, we challenged him.  We challenged his membership of the paracommando battalion when he said he did a certificate in Ndjili in 1990.  That was an indication that he was not a member of the paracommando battalion.  He did not even know where the venue of the graduation.  But I knew he was not a member of the paracommando battalion when I saw him the first time on the witness stand. 

Q.
And did you tell your counsel that at the time?  

A.
Otherwise he would not have asked all the questions he asked to demonstrate that he was not a member of the paracommando battalion.  That is logical. 

Q.
You remember that Witness DBQ was here no less than three times, right? 

A.
Yes, he came here three times. 

Q.
And you also remember that at none of those three times did your counsel put it to DBQ that he was not a member of the paracommando battalion.  

A.
Well, I'm surprised.  I'm surprised.  This question is coming here the second time by this Chamber.  We showed transcripts where counsel challenged his membership of the paracommando battalion. 

Q.
You see, you had just made up this, that DBQ was not a member of the paracommando battalion, because you happened to have a piece of evidence that you think suggests that he wasn't.  It's all fabrication on your part.  

A.
I'm not fabricating anything.  Produce the transcripts.  The transcripts are there.  I'm not fabricating anything.  I believe ‑‑ I can remember on one occasion, and that we read word for word what was said here in this courtroom, when you attempted to challenge that.  

Q.
Just take a look at an exhibit in this case.  It's D. NT135A.  

And Mr. Witness, you have this exhibit in front of you now.  It's a listing of the members of the 1st company of the paracommando battalion during the second trimester of 1993.  Correct?  

A.
Yes. 
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BY MS. GRAHAM:

Q.
And if we go to the first page of that listing or -- well, first we can agree that the lists contains 
143 names, right? 

A.
Yes, that is true.  

Q.
And in this listing you have the name of the soldiers, right?  The last name and first name? 

A.
Yes. 

Q.
And then before that, before the listing of the last name, you have a column where the social security number of the soldiers are listed; true? 

A.
Yes. 

Q.
And these lists, they were made up or they were typewritten; correct? 

A.
Yes, they're typewritten.  

Q.
And every three months they were updated; correct? 

A.
Well, it was not an update because the contributions were done every three months, because the contributions also ‑‑ the contributions were calculated on the basis of the salaries of the soldiers.  

Q.
Yes, and the contribution ‑‑ in order to keep the list up to date ‑‑ in order to keep the list accurate as to members and as to contribution, this list had to be retyped every three months; correct?  Otherwise it wouldn't reflect reality.  

A.
It would be retyped each time.  It's not an update.  I think we should use the appropriate terms because every three months the list was drawn up and if, in the interim, there's a soldier who died, he would not be on the list.  If there's a soldier who has been dismissed, he would not be on the lists, so it was not just retyped. 

Q.
All right, whatever you like to call it, Mr. Witness, I'm not arguing with you.  I just want to establish that four times a year every three months, this list was retyped for whatever reason; correct? 

A.
Yes, for the same reason, not for various reasons.  

Q.
So, during the period of 1989 to 1994 this list containing 143 names or members of the 1st company of the paracommando battalion was retyped around 20 times; correct? 

A.
By whom?  Have you observed that my signature is on this list.  Have you observed ‑‑ have you seen that?  I signed it myself. 

Q.
Mr. Witness, I am not particularly interested in your signature, I'm asking you a question.  We've established that the list was retyped four times a year.  I'm now asking you if you agree with me that during the period of '89 to '94, having been retyped four times a year, this list must have been retyped around 20 times.  This is only logical; can you grasp that? 

A.
Yes, but retyped ‑‑ it is retyped every three months, after every three months the list is done again.  And the list represents or reflects the ‑‑ the ‑‑ the pay lists, the salary lists of the soldiers, and the names are in that same order as on the salary ‑‑ salary list.  It's not in alphabetical order ‑‑ it is by alphabetical order. 

MR. PRESIDENT:

Yes, just listen, do we agree that approximately 20 times during this period it would then have been retyped, yes or no? 

THE WITNESS:

Very well, Mr. President.  

BY MS. GRAHAM:

Q.
So if we have a list of 143 names that are being retyped for -- 20 times, that means that you have the entry of 2,860 names over that period.  Some of them come back over and over again, of course, but that is the number of entries that the typist have to type down over that period.  It's just an equation, twenty times 143 makes 2,860? 

A.
Yes, very well.  

Q.
So, during these 2,860 times over a span of five years, it is possible, isn't it, that a small mistake could happen? 

A.
It is impossible, impossible.  Imagine that in our army, the soldiers were paid cash.  They were not ‑‑ their salaries were not put in their accounts.  So the company commander ‑‑ or, the S4 is there, he's seated; he calls them one after the other by name.  They come; they sign and take their salary.  So you think we can make mistakes two‑three ‑‑ three times?  And even there are checks that are carried out.  

As you see, this list has been entered; it was checked by the social security fund.  You see, where there are even cancellations to indicate that we made mistakes and for amounts that had to be refunded, so there are checks too.  

So even if we make a mistake, the general staff would check.  When it gets to the ministry of defence, they carry out their own check.  The ministry of defence would send it to the social security fund.  The social security fund would also carry out its check.  And, you want me to believe that they may have made a mistake with regard to one name two ‑‑ twice or three times ‑‑ twice or three times?  That is impossible.  

MR. PRESIDENT:

Ms. Graham, our plan today is to have the 11 o'clock break at 10:25. 

MS. GRAHAM:

Is it possible to have it now, because I was just going to ask for a closed session so I can deal with the rest of this line of questioning?  So if the Court pleases, it would be perfect if we could take the break now and we can go into closed after the break. 

MR. PRESIDENT:

All right, so then there is an adjournment from now to about 10:50. 

MR. ERLINDER:

Mr. President ‑‑

MR. PRESIDENT:

Yes.

MR. ERLINDER:

There was the issue of a closed session that was part of our initial testimony.  We postponed that until such time as we would have a closed session ‑‑ the Court recalls the testimony.  And, so, we would be asking that ‑‑ there was testimony regarding an opposition politician.  We went into some length with that, but did not use the name because this witness testified in closed session.  And I requested that we have a closed session in order to be able ‑‑ to go into that more deeply.  So this would be a good opportunity to do that as well. 

MR. PRESIDENT:

Are you requesting additional examination‑in‑chief now? 

MR. ERLINDER:

Well, Mr. President, I'm not sure that's what it would be called.  When we did the examination, we brought to the Court's attention that we weren't able to use the name of that witness, and that we asked for a closed session.  If necessary, I think we can ‑‑ we can find that in the record.  So the request was made at that time, and I'm in the hands of the Court as to what to do with this to make sure that we have the security matters properly dealt with.  We didn't want to go into that without the instructions of the Court, of course. 

MR. PRESIDENT:

The proper procedure would have been, of course, at the end to have said, "And, then, let me remind you that we also need still a closed session and we have to do that at this juncture".  

But, now we have to leave the courtroom and we will meet again at 10:50. 

(Court recessed from 1022H to 1055H)
JUDGE REDDY:
The Chamber will sit under Rule 15 bis from now until 1:00 and the President will rejoin us at 2:30.  

Yes, Ms. Graham. 

MS. GRAHAM:

Yes, and we are in a closed session.  

JUDGE REDDY:

Yes, very well, we will go into a closed session now.

(At this point in the proceedings, a portion of the transcript [pages 23 to 30] was extracted and sealed under separate cover, as the session was heard in camera)
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BY MS. GRAHAM:

Q.
Mr. Witness, we're going to move on to something else.  During your evidence‑in‑chief you were asked questions about your commitment to democratisation and the Arusha agreement.  Do you recall that, right? 

A.
Yes, I recall that.  

Q.
And I understand you to be saying that you were committed both to the democratisation process and the Arusha agreement and its implementation.  That's your evidence, true? 

A.
Yes, I agree with you.  

Q.
Well, let me then ask you, is that why you tried to arrest a sitting prime minister, 
Mr. Dismas Nsengiyaremye in October 1992? 

MR. ERLINDER:

Mr. President, that was clearly a question that should have been asked in closed session because the issue, as the Court is aware, regarding politicians who were opposing politicians ‑‑ and I'm referring us to the plural now ‑‑ was an issue that was taken up in closed session by the Defence with the first Defence witness.  And it was the issue that I mentioned during direct examination, and if we're going to go into that ‑‑ that area, I think we have to be back in closed session, 
Mr. President. 

MS. GRAHAM:

Respectfully, counsel just stood up and put his foot right in it.  You know, if he had just been silent it would have been perfectly fine and there are no links whatsoever.  But because he doesn't know when not to talk, now, we have a problem. 

JUDGE REDDY:
Ms. Graham, that last comment, I ‑‑ honestly, do we have to be so disagreeable just because we are in a court of law? I mean, why do we do this? 

MS. GRAHAM:

All right, Your Honour I take your directions.  I withdraw that comment.  

JUDGE REDDY:
Yes, please ask your question.  

What is ‑‑ I haven't understood your response to ‑‑ 

MS. GRAHAM:

Sorry.

BY MS. GRAHAM:

Q.
Well, Mr. Witness, you just described yourself as someone committed to the democratisation process and my question to you is, then:  If you are committed to the democratisation process, as you say you are, why did you then try to arrest a sitting prime minister, Dismas Nsengiyaremye, in October 1992? 

MR. TREMBLAY:

Monsieur le President ‑‑

THE ENGLISH INTERPRETER:

Could counsel wait for the French booth to be free first? 

MR. TREMBLAY:

You've rendered a decision on the issue, and you excluded this from evidence ‑‑ this document that counsel for the Prosecution is relying on.
JUDGE REDDY:
No, we have not excluded anything yet.  The discussion was something totally unrelated.  

Yes, will you answer that question, Mr. Witness, can you answer it?

THE WITNESS:

Mr. President, I'm not saying that I'm not going to answer this question, but to my recollection, there was a motion filed in respect of this incident, and the Chamber through its decision excluded the introduction of this into evidence ‑‑ but it was excluded.  

MS. GRAHAM:

I could perhaps assist. 

MR. TREMBLAY:

Monsieur le President ‑‑ 

THE ENGLISH INTERPRETER:

Mr. President, counsel speaks when the French booth is busy.  

JUDGE REDDY:
Let's hear one at a time.  

Can we hear Ms. Graham now? 

MS. GRAHAM:

Yes, it's correct, Your Honour, that during the Prosecution's case in chief, we sought to introduce this evidence.  We were denied the opportunity to do so.  The submission of the Prosecution is that things have now changed since the Accused person has chosen to take the stand and presented himself as someone committed to the democratisation process.  

In these circumstances, the Prosecution is entitled to challenge him on that presentation of himself.  And the most obvious would, of course, be to go to the ‑‑ to put propositions to him based on evidence that we have that he was part of a coup in October 1992 trying to dismant  ‑‑ to arrest a sitting prime minister.  

MR. TREMBLAY:

Monsieur le President ‑‑

JUDGE REDDY:
Yes, Mr. Tremblay, you can ‑‑

MR. TREMBLAY:

‑‑ on a question of procedure, I must insist on the following, she is right when she said that there was a decision and a decision excluding the presentation of evidence on that issue.  And she is not telling you that there was a decision by the Appeal Chamber confirming that decision.  If we do follow her direction, I will ‑‑ I'm telling you, there would be enormous problems of proceedings.  And I'm going ‑‑ if you rule in the way you are going, might decide ‑‑ I'm going to ‑‑ I will be looking for a certification immediately to go back to the Appeal Chamber.  

MR. SKOLNIK:

Mr. President, could I say something ‑‑ (microphones overlapping)...  

JUDGE REDDY:
Before that ‑‑ Mr. Tremblay, it is your absolute right to go to the Appeal Chamber, but let me tell you that that will not influence the decisions that this Chamber makes, and let that be clearly understood.  And I hope that that is not dished out as a threat to the members of this Chamber.  

MR. TREMBLAY:

No, sir, not at all.  

JUDGE REDDY:
Yes.

MR. ERLINDER:

Mr. President, just one observation, because of the delicate nature of this issue and our inability to discuss the relationship between this issue and other issues that were presented in closed session, I respectfully would suggest that, at some point, that we are going to need to discuss this openly, which probably will require a closed session. 

JUDGE REDDY:
Yes, I think frankly, off the cuff, I don't know what the answer to this is.  We need to think about it.  

And could you move on to another subject and when all three of us are here, maybe we can rule on it after we have heard the parties; is that satisfactory to you, Mr. Skolnik?  

MR. SKOLNIK:

Yes, but could I just make an observation that you could consider at the end ‑‑ when we ‑‑ when we deal with that matter later, because I don't want to forget to bring it up then.  I think ‑‑ I just want to impress upon the Trial Chamber that in the decision on Kambanda, the first decision on 
27th of March 2006, this Trial Chamber said that the Prosecution at this stage of the trial cannot use the cross‑examination of a witness to fill in the holes in the Prosecution case.  

And, I think this is what Ms. Graham is trying to do now, and I think it should not be permitted and I won't say any more, because we may have to talk about this in more detail later, but that's what I wanted to advise the Chamber. 

JUDGE REDDY:
I think we will revisit this issue, and if it is possible, Ms. Graham, I would like you to move on to another subject. 

MR. TREMBLAY:

Mr. President, if I have offended the Chamber, I fully apologise.  

JUDGE REDDY:
Thank you.  

BY MS. GRAHAM:

Q.
All right, Mr. Witness, let's move on for now and talk about the implementation of the Arusha Accords, and I take it that you say that you were committed to that implementation? 

A.
That is correct.  

Q.
How is it then that your own witness, French Colonel Saint‑Quentin says that you hold the opinion that, and I quote, "Forming a combined FAR‑RPF army was an illusion"? 

A.
Yes, what he said is true, because that was an opinion ‑‑ even a feeling, because I did not think that the RPF was playing ‑‑ was honest about the manner in which they were proceeding.  We were honest about it, such that finally, what happened subsequently shows that I was right.  Who read the Arusha Accords?  Was it the Rwandan armed forces or the RPF? 

Q.
But was not the forming of a joint army part of the implementation of the Arusha Accords? 

A.
That is correct, I was convinced and I honestly believed in the implementation of the Arusha Accords, but I had some kind of suspicion about the RPF, that they were not honest and that is what was demonstrated subsequently.  

Q.
Well, if forming a joint army was part of the Arusha Accords and you thought that that was an illusion, you couldn't have been committed to its implementation; could you? 

A.
I was committed and sincerely committed to the implementation.  I was tired of war.  The war had been going on for four years; I had been wounded on two occasions.  A lot of my soldiers had been killed; some had become disabled and I was tired and I wanted the war to stop.  

Q.
You were a member of the commission ‑‑ the 4th of December 1991 commission on the definition of the enemy; right? 

A.
That is correct.  

Q.
And it's true that that commission produced a report which defined the enemy? 

A.
Well, it is before this Tribunal that I heard about this enemy commission.  That was not its designation ‑‑ it's name.  It was a committee that was set up in a meeting of December 1991 and its objective was to examine the issue as to who was at war against Rwanda.  Because there were questions that were raised by those who attended the meeting and the committee was set up because the issue was not exhausted in the course of the meeting.  So when we talk about enemy committee, it's a misnomer; that was not how the committee was referred to at the time.  

Q.
And this extract of the report, together with a letter of then chief of staff Nsabimana has been exhibited in this case as Prosecution Exhibit 13.1 and Exhibit 13A and B, I believe.  Do you have a copy of that in front of you now? 

A.
No, I don't have it.  

Q.
It's on its way.  You see, if we start with the forwarding letter, you can see that it's dated, Kigali, 21st September 1992.  It bears Exhibit No. P. 13.1A.  

A.
That is correct.  

Q.
And under the ‑‑ then, there's a reference number; it's number 1437/G2.2.4; true? 

A.
(No interpretation) 

MS. GRAHAM:

I didn't get a translation of the witness's last answer.  

THE ENGLISH INTERPRETER:

Microphone for the witness, please.  

THE WITNESS:

What you've just read is correct, that is the filing number of the letter ‑‑ that was the filing system in the general staff headquarters of the armed forces.  

BY MS. GRAHAM:

Q.
And then you see that the subject of this letter is, "Information to be disseminated"; right? 

A.
Yes, that is the subject of the letter.  

Q.
And it says in this letter, in the third paragraph, the first and second sentences, I read: 

"Among the matters studied, the committee defined in particular the enemy we are fighting.  You will find attached an excerpt of the document prepared by the committee which, indeed, discusses the definition, identification and position of the enemy and places particular emphasis on the political and military organisation of the enemy, their objectives, resources and methods as well as their strengths and weaknesses".  

Right? 

A.
That is correct.  

Q.
And you testified in chief that you, as the head of the paracommando battalion, received a copy of this letter, together with the attachment ‑‑ the excerpt of the report of the committee; true? 

A.
Yes, that is correct, I received it.  

Q.
And in this ‑‑ let's look at this letter from the chief of staff a bit closer, and I want to go through the instructions that he gives in this letter.  The first instruction that is given is, "The information in the definition of the enemy report to be brought to the attention of the soldiers so that they can understand the nature of the enemy." 

Right?  That's what the chief of staff says in the letter.  

A.
Yes, that is what the chief of staff says, but you have not read out what follows, when it says that some of the information in this document has changed.  The enemy is not on our territory.  Whereas at the time, the enemy attacked from Uganda, did you take this information into account?  

Q.
Then the chief of staff says, "Circulate the document widely"; correct? 

A.
Yes.  

Q.
He also instructs you, "Highlight in particular the chapters concerning the definition, identification and recruiting grounds of the enemy"; right? 

A.
This is, indeed, what features in the document and the different sections.  He did not underscore one of the sections without highlighting the other.  

Q.
And then he instructs you in the letter:  "Place special emphasis on enemy operations which are aimed at acceding power".  True? 

A.
Can you point out the passage to me?  I can't see it.  

Q.
Yes, it's the seventh paragraph; it should be the same in French.  

A.
Yes, I have seen it.  

Q.
And that is what he says there; right? 

A.
That is correct.  

Q.
And then he also orders you to encourage the soldiers to be even more vigilant and to not count on political negotiations alone? 

A.
That is correct.  

Q.
A final instruction is:  "Report back to chief of staff on the impact, the content of the document and title definition, and identification of the enemy had on the soldiers".  True? 

A.
That is on the entire document and not on the identification of the enemy, yes, that is what he stated.  

Q.
All right, let's now go to the extract of the report, which is ‑‑ 

A.
With the Court's leave, I would like to add something, Madam Prosecutor, I would like to point out to you that the letter dates back to September 1992.  The negotiations had just started.  You would recall that in February 1993, the ceasefire was violated by the RPF.  So what the chief of staff says here, when he says that we shouldn't only focus on the negotiations, is justified or was justified.  

Q.
Yes, if we now can move on to the extract from the report, which is exhibited as P. 13.1B in this case.  It bears the heading "Secret" and then "Definition and identification of the enemy".  Do you have that document in front of you, Mr. Witness? 

A.
Yes, I have it.  

Q.
And it starts under subheading A, "Definition of the enemy.  The enemy can be subdivided into two categories:  The primary enemy and enemy supporters".  And then under heading 1 or point 1, it defines who the primary enemy is; right? 

A.
Yes. 

Q.
And the definition of the primary enemy is based on ethnicity; right? 

A.
No, it was not only based on ethnic criteria because when you read this definition carefully reference is made to Tutsis from within and from abroad who are extremists and nostalgic for power.  If you say that all Tutsis were extremist and nostalgic for power I would not agree with you, because there were Tutsis who were opposed to the RPF.  Don't forget that.  

Q.
Yes, but you just said that it was not only based on ethnic criteria, so you would agree with me that, in part, it was based on ethnic criteria; right?  It spoke about the Tutsis.  

A.
No, it is not an ethnic criterion, because even your expert, Mrs. Des Forges, did point out that the RPF was Tutsi in the majority, so that is the RPF that we are referring to.  

Q.
So, if you were referring to the RPF, why didn't you say the RPF instead of talking about the Tutsi? 

A.
No, as far as I know it was said that the RPF could change its name overnight and that if such ‑‑ in such an event, it would be good to have a document that could be adapted to all situations.  But when you look, for instance, at the document entitled, "Political organisation of the enemy", don't you realise that it is the RPF?  Even those who are members of the central and regional organs were members of the RPF; it is quite clear.  

Q.
But what if the RPF changed its composition of its members and recruited a large number of Hutus, your definition wouldn't cover it, would it, because it speaks about Tutsi only? 

A.
No, the definition would probably have changed.  

Q.
You see, you would agree with me that this definition does not contain any reference to RPA or RPF; right? 

A.
Well, you shouldn't take the definition in isolation.  You should read the entire document and take stock of its contents.  Besides, in the middle of the first page, when reference is made to political opposition members who want power and peaceful change in Rwanda, it should not be mixed up with the enemy or members ‑‑ or, supporters of the enemy, because amongst those people were Tutsis and Hutus.  So, we would be wrong, indeed, if we think that they are only referring to Tutsis here.  

Q.
And you would also agree with me that there is no mention of combatants of an opposing army in this defining paragraph of this document? 

A.
No, you should not limit yourself to the definition.  Let me refer you to the chapter dealing with objectives, resources and methods.  Besides, when we are referring to the different periods of the war, first phase, second phase with the stages, they're ‑‑ they are talking only of the RPF on pages 9, 10 and 11.  And when they talk of resources or means, we have armaments, arms, conveyancing and so on.  They are talking of the RPF and not solely of the Tutsi.  

Q.
Mr. Witness, you would agree with me that if we confine ourselves to this definition under number 1, it says:  "The primary enemy are the extremist Tutsi within the country and abroad who are nostalgic for power and who have never acknowledged and still do not acknowledge the realities of the social revolution of 1959, and who wish to regain power in Rwanda by all possible means, including the use of weapons." 

Do you see the reference, "by all possible means"?  That is also inclusive of political means, right? 

A.
No, you are wrong, Madam Prosecutor.  Look at the sentence in the middle of the page, "Political opposition members who want power and peaceful and democratic change in Rwanda should not be confused with the enemy and supporters of the enemy", that is clear.  There's no possible room for confusion here.  

Q.
And you disseminated this information about the definition of the enemy to the men under your command; right? 

A.
I believe I said that I did not do that for reasons I have explained.  When I was about to discuss the document with my officers, I received a telegram from the headquarters, which said we should stop disseminating this document for those who hadn't yet received it, because the document had been pirated and misinterpreted by the press.  You heard members of the paracommando battalion who came to give evidence before this Chamber, be it ordinary soldiers or officers, none of them recognised this document except myself. 

Q.
Well, Witness, we are not talking about the document as such, we're talking about the content of the document and as you recall, we heard plenty of evidence from members of the paracommando battalion, how they were taught the nature of the enemy, which was the Tutsi.  

A.
You, yourself, heard the testimony of your own witnesses.  First of all, there was Witness LN, who was not even a member the paracommando battalion, who came and told lies before the Chamber.  You heard what Witness XAP said regarding political education; that witness stated that we had said that there was a document written in Kinyarwanda which was signed and stamped by me.  Then, we also have Witness DP who referred a telegram.  All that means nothing regarding ‑‑ as far as the document is concerned.  All that was invented or fabricated; we never discussed that in the battalion.  

Q.
I want to move on to another document.  It's the next exhibit in this case, Exhibit P.14 A and B, copies will be handed out.  

Mr. Witness, this is the very next letter written by chief of staff Nsabimana on that same day, 
21st September 1992.  You can see that the reference number is number 1438, the one following the reference number in the letter we just discussed, Prosecution Exhibit 13.1A.  Right? 

A.
Which number are you referring to?  I see number 1438, G3.2.2 and here I have 34, 37 G2.34.  Why do you say that the numbers are coherent ‑‑ yes, I see that they follow on from one another. 

Q.
And this is a letter from chief of staff, Nsabimana, to the minister of defence entitled, "Civic and psychological preparation courses"; right? 

A.
I can see the letter.  I was not the receiver of that letter.  That letter was addressed to the minister; I never received it.  The units were not informed.  I, therefore, cannot really comment on this letter, I am unable to do so. 

Q.
No, but you are able to read, aren't you?  You can read what it says, and you can see that it's a letter from chief of staff, Nsabimana, to the minister of defence on the subject of civic and psychological preparation courses; right? 

A.
Yes, I can see the letter, but I am telling you that I was not informed.  As you can see, the receiver of this letter was the minister of defence, so I did not receive it, I was not aware of the existence of this letter.  I did not receive it in Rwanda, I only saw it here.  

Q.
And the aim of this letter is in relation to a course to be undertaken by military personnel in preparation for the integration of the two forces, the FAR and the RPA, something you have spoken about in your chief and something that you say you were committed to. 

A.
Yes, I was committed to the course, but I had received information about a course that was being planned, but the course contents had not yet been distributed to the units.  I know nothing about it.  In 1994, we hadn't received the syllabus, but I'd heard about it.  As for the letter, I did not receive it.  

Q.
Yes, and you see, this is the outline of the syllabus, so let's talk a bit about that.  The chief of staff says here, that at the end of this course the military officers, the personnel of FAR, should be able to understand and embrace the following, the misdeeds and system of functioning of the Tutsi monarchy; right?  That's the first thing they should grasp.  

A.
That is the history of the country, everyone is supposed to know that.  There shouldn't have been any taboo subjects if we wanted to build a strong and prosperous country. 

Q.
And then, you see that it lists five other headings or topics, true, that this syllabus should comprise? 

A.
I personally imagine that this syllabus was supposed to be discussed as part of the new rules within the joint committee; that is what I imagined.  So the RPF had its plans; we had our own drafts, and were supposed to put them together on the table and discuss them in order to reach a compromise.  I believed that is what was being done.  It was, therefore, not obvious that this subject would necessarily be retained.  Perhaps the minister, in light of all the various propositions, was going to add other things to the syllabus, so we shouldn't take it for granted that it was a foregone conclusion and that it was a final document.  It was the minister ‑‑ or, rather, the chief of staff who made proposals to the minister and the minister was going to retain the points he found relevant and drop those he thought weren't relevant.  And as part of the implementation of regulations, the two armies were supposed to put in place a joint commission to sort out all these issues, and I believe that as part of those discussions, the final document was supposed to be drawn up.  

Q.
And then if you go to the third paragraph of this letter it says the following ‑‑ it says the following:  "For the above reasons all military personnel should be prepared to resume combat in the event the Inyenzi maintain their refusal to collaborate.  The course content should place particular emphasis on the fact that the Tutsis do not want any power‑sharing agreement."  You see that, right? 

A.
Yes, I can see the paragraph.  Here, you can see that reference is made here to the RPF and not to the Tutsis.  

Q.
Well, the only references that are made in that paragraph is to that of Inyenzi and to Tutsi, true? 

A.
Yes, that is it, but it is still the RPF, because you shouldn't forget that there was a whole story in the backdrop of that war.  It is perhaps difficult and I can understand that you'd have difficulty integrating all these points or these elements. 

MR. ERLINDER:

Mr. President, I'm going to interpose an objection about the detailed questions having to do with the subject of this letter, since this witness did not receive the letter and wasn't aware of its existence, the document can speak for itself.  The Court can draw what conclusions it will, but it can't hold that these conclusions have anything to do with this witness at the moment and I would respectfully request that we not go further down this line. 

JUDGE REDDY:
Are you spending much time on this?  

MS. GRAHAM:

No, I'm soon done, Your Honour, and it's all a question of context, as I'm sure Your Honour understands. 

BY MS. GRAHAM:

Q.
Then, Mr. Witness, I want you to go to the second‑to‑last paragraph of this document, which speaks about suggestions of possible lecturers, the ones who are going to give this course.  Are you with me? 

A.
Yes, I am with you.

Q.
And you see here that chief of staff, Nsabimana, suggests Ferdinand Nahimana as a possible lecturer candidate ‑‑ is one of the two persons that chief of staff of FAR shortlists for this post.  I want to read to you something that a Chamber of this Tribunal has found in respect of 
Ferdinand Nahimana and then I want your comment.  

The Chamber of this Tribunal has concluded the following regarding Ferdinand Nahimana, I quote, "He was fully aware of the power of words and he used the radio to disseminate hatred and violence.  He was motivated by his sense of patriotism and the need he perceived for equity for the Hutu population.  But instead of following legitimate avenues of recourse, he chose a path of genocide.  In doing so, he betrayed the trust placed in him as an intellectual leader.  Without a firearm, machete or any physical weapon, he caused the deaths of thousands of innocent civilians."

And it's from the Media judgement, paragraph 1095 (sic).  

In view of that, what is your comment as to the suitability of Ferdinand Nahimana to teach officers of FAR how they should prepare for the integration of the two armies? 

MR. ERLINDER:

Mr. President, I beg the Court's indulgence here.  This is a letter written in 1992 by someone else.  That link to Major Ntabakuze is extremely tenuous.  I take the point that Major Ntabakuze can comment on the judgement in the Nahimana case, but to suggest that that somehow has something to do with how training would go ‑‑ based on the secretary or chief of staff and what the ministry of defence might do ‑‑ is not something that would be in the scope of direct or the competence of this witness given that these are events that have not been linked to him in any other way.  

JUDGE REDDY:
We feel it's a legitimate question to put to a very senior army officer who was in a command position, and I think his views may be helpful. 

So we allow the question.  

THE WITNESS:

Thank you, Mr. President.  I am surely unable to comment on the Nahimana judgement, but what I know is that at the time of the events, Mr. Nahimana was a university lecturer.  He was a historian; he was invited to meetings.  

As for Mr. Rumiya Gualbert, I do not know very much about him ‑‑ I must have some information about him.  Rumiya Gualbert is a very well‑known Tutsi lecturer.  It was Nahimana, going to manipulate his colleague and introduce issues that would put Rumiya's ‑‑ members of Rumiya’s ethnic group in danger.  
BY MS. GRAHAM:
Q.
Witness, let's move on to something slightly different.  You'd agree with me that the 
Presidential Guard battalion was normally in charge of the protection and security of the 
president ‑‑ of the president and his family; right? 

A.
Yes, between those two missions, it was a special mission, but the sold ‑‑ that soldier could also participate in the fighting if need be, because he had been properly trained for that.  

Q.
And it's fair to say that you knew that battalion because you had worked in that battalion earlier in your career as a platoon leader; correct? 

A.
In 1982‑1983, I worked in that company.  It was not a battalion at the time, it was a company.  So this is an insignificant detail.  I, therefore, do not know that battalion.  The battalion was formed later on after my departure.  

Q.
Well, did you not indicate in your ‑‑ in the so‑called deposition that you worked as a platoon leader between February '82 to November '83, which is 20 months, close to two years; right? 

A.
No, I was not a ‑‑ a battalion commander at the presidency.  I commanded 30 people; I was a platoon leader from February 1982 to November 1983.  So since then, I did not work at the Presidential Guard.  So during that period, the Presidential Guard was a company of about 
150 men, so you can see that the situation had changed.  I therefore cannot say that I really know that battalion as it was in 1994.  

Q.
On the night of 6th April 1994, and in view of the downing of the president's plane and the president's death, would it be fair to say that it could reasonably be expected that the members of the Presidential Guard would be upset about what happened? 

A.
That is possible, that is possible.  But I am not making an assertion here because I did not witness anything of the sort, but it is possible. 
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BY MS. GRAHAM:

Q.
And it would be fair to say that it could hardly come as a surprise to the commander of the Presidential Guard battalion if his men were surprised about the fact that the very person they were there to protect had been shot down while in the air ‑‑ in his plane, right? 

A.
Madam Prosecutor, could you please reformulate the question?  I haven't quite understood it. 

Q.
Well, what I am asking you is whether you would think it would have ‑‑ could come as a surprise to the commander of the Presidential Guard battalion if his men were upset about the fact that the president and his plane had been shot down while in the air?  Would it be normal for them to be upset about that; and wouldn't that be normal for the commander to expect them to be upset about?  We are talking about the very person they are there to protect.  

A.
That is possible, but you are asking me to speculate.  I did not see him at the time. 

Q.
Well, let me ask you a slightly different question, then.  In a situation where a military commander could expect something to happen, for instance, that his men could be reasonably upset about something, does it not fall upon the commander to control his men and to ensure that the soldiers under his command control their anger, and does not commit excesses? 

A.
Yes, but a situation can get out of hand.  What you are saying is true, but the situation could get out of hand given the circumstances.  But what you say is quite true ‑‑ somewhat true. 

Q.
You knew Protais Mpiranya, right?  P‑R‑O‑T‑A‑I‑S, M‑P‑I‑R‑A‑N‑Y‑A, who was the commander of the Presidential Guard battalion in April 1994? 

A.
To say that I knew him ‑‑ knowledge means many things.  I can say that I knew him as a battalion commander, but I did not see ‑‑ I did not know his skills as a gendarme.  I was not in a position to appreciate his skills.  He was a gendarme and I believe Nsanzimana (sic) should know him better.  He joined the army in 1992 or 1993, but Major Nsanzimfura should know him better than myself.  I do not really know him, because even though he was a major he was a lot younger than myself.  He was appointed major, promoted to the rank of major in late 1993 with the new Arusha formula.  And they were referred to as the Arusha majors, whereas I had been promoted to the rank of major in 1990 and I was supposed to be appointed on the 1st of January.  So I would be speculating if I were to say that I knew him sufficiently.  

Q.
You are both from the Bushiro region; right? 

A.
Yes, but I never knew him in school.  As you know, if you didn't know someone at school, either primary, secondary school, or at the ESM, I would say that he was foreign to me.  It's not because we were born in Bushiro that I would know him.  He was in a neighbouring commune to mine.  We were not in a same commune. 

Q.
You knew at the times that the Presidential Guard battalion was involved in the early killings of politicians in Kigali; right? 

A.
I had heard a speech or an interview of Colonel Gatsinzi before he was promoted to rank of general, and he was saying that isolated members of the Presidential Guard had been involved in killings at Kimihurura.  So that is what I heard. 

Q.
And you also knew that the RPF and UNAMIR had also requested that the Presidential Guard battalion be called back to its barracks so that negotiations for a ceasefire could start? 

A.
I believe that they were executed ‑‑ I mean, I beg your pardon.  I mean his instructions were followed, so the isolated members of the Presidential Guard were called back to the barracks. 

Q.
And you were also aware that the dismantling of the Presidential Guard battalion, in fact, became a condition of the negotiation of a ceasefire?  You heard about that too, right? 

A.
I heard about it, but I did not know everything about it ‑ everything that was said, all the nuts and bolts.  But that condition was quite difficult to follow because that would have meant abandoning the camp and giving the RPF a free hand.  So that was not possible under those circumstances. 

Q.
Well, considering the excesses that were committed by the Presidential Guard soldiers, it's fair to say that Mpiranya did not control his men, as he should have; right? 

A.
I can say that he was overwhelmed by the situation.  

Q.
Well, did he tell you that?  

A.
I can say that.  I am not making an assertion.  I am only saying that I can say that it is not what he told me but that is what I witnessed. 

Q.
Well, perhaps he didn't control them?  That's the other possibility, right?  He may have been overwhelmed; he may not have controlled them.  That's possible, too, right?  You can't exclude one over the other, can you? 

A.
Well, you are asking me to speculate.  I believe I have speculated enough.  

I would really like the Chamber to give me some guidance here whether I should continue speculating. 

Q.
Let's move on to some concrete questions then, if you are unhappy with the ones you are getting right now.    

The Presidential Guard battalion in April 1994 comprised four companies, right? 

A.
Yes, I believe that there were four companies.  I see that here in D. NS16, a support company, a company from manoeuvres.  I believe there were two companies from manoeuvres only.  That is what I saw in the documents. 

Q.
And on 7th April 1994, it had the additional two companies on loan from your battalion, the paracommando battalion, right? 

A.
Yes.  Acting on orders, I sent a company to Kimihurura in the afternoon.  There was a company that was already based there.  But the camp risked being captured if the paracommando battalion hadn't intervened.  I should point out that the Presidential Guard was not as well equipped as the paracommando battalion because ‑‑ or, it was not as experienced as the paracommando battalion because they hadn't had any experience on the battle field.  So, if the paracommando battalion had not come to their assistance, the camp would have been captured. 

Q.
So, at that stage, on 7th April 1994, two out of six companies in the Presidential Guard battalion belonged to the paracommando battalion, i.e., one‑third, right? 

A.
There were two companies, one before the 6th, and another that joined it on the 7th in the afternoon; so there were two paracommando companies, there, yes.  

Q.
Yes.  Two out of six companies belonged to your battalion? 

A.
Yes, that is true.  

Q.
Well ‑‑ 

A.
However, they were not under my orders, let me add this point. 

Q.
Well, were you not concerned that your men, the paracommando soldiers, were involved in killings carried out by the PG ‑‑ the Presidential Guard battalion, considering the fact that they comprised one‑third of that battalion? 

A.
Now, witnesses have given evidence before this Chamber and I have echoed their testimonies.  Whenever a unit commander sends one of his units to reinforce another unit, he is no longer responsible for that unit.  So I was no longer commanding that unit throughout the duration of their assignment.  So it is a new commander who assumes all the responsibilities.  General Dallaire said that here clearly, Colonel Franklin (phonetic) said that; Colonel Dewez also confirmed that; and other soldiers confirmed this military principle, and I do not say anything other than that.  I do not say anything.  

JUDGE REDDY:

Witness, we understand what you have just said.  But the question was, were you concerned?  Forget about whether you were still in command or not, but were you concerned that these soldiers were involved in killings?  That's the question.  

THE WITNESS:

Yes, I was concerned.  I was concerned.  But to my knowledge, since these men were the first to be committed on the war front ‑‑ in fact, it appeared that in the course of the night, they were deployed to defend the camp, and I wasn't too concerned about that.  But I was worried that they could be dragged into the situation.  I was concerned that they could be dragged into it.  But I could not command that unit in place of the person who had the authority to command them when he received that unit in reinforcement.  

BY MS. GRAHAM:

Q.
Well, you didn't want the members of your battalion to bring shame on that battalion by killing civilians, did you?

A.
Absolutely not.  I did not want that. 

Q.
And you've already told us that were worried about the fact, you say, that there were some undisciplined soldiers that were contravening military regulations by wearing the beret of the paracommando battalion; and you were so worried about that that you actually complained to HQ, headquarters of FAR; right? 

A.
Yes, I complained.  Even in 1994, when I met Colonel Muberuka around the 12th and 15th April, I mentioned this to him, and he was also worried, very concerned.  We were saying that that situation might get out of hand, and it was a difficult situation. 

Q.
Well ‑‑

A.
Indeed, I was concerned. 

Q.
Yes.  And since you were concerned about the possibility that your men was out there, together with the Presidential Guard battalion, possibly killing civilians, you took some measures, didn't you? 

A.
How could I have taken measures when the unit was absent?  The unit was absent and I had no control over them any more.  And, according to some testimony and documents that got to me, the indisciplined elements were called to order, and after the 7th I don't think there were any other problems with that unit. 

Q.
Well, what you could have done quite easily was to call your fellow officer in the FAR, the commander of the Presidential Guard battalion and ask him what was going on with your soldiers? 

A.
I told you that I spoke to Colonel Muberuka.  Colonel Muberuka was commander of the ops centre, he commanded the paracommando battalion, the Presidential Guard and other units.  He must have spoken to the commander of the Presidential Guards; that is obvious. 

Q.
Well, so you are saying that despite the fact that you were concerned that there was a risk that your soldiers were out killing civilians, together with members of the Presidential Guard, you say you did nothing? 

A.
No.  I have just told you that after the 7th, after the 7th, from what I learnt, the situation was under control and people were engaged in fighting the RPF that was attacking the camp and taking the road that leads to the town centre.  So, after the 7th, it was real fighting; it was down to real fighting, and that was the situation. 

Q.
Well, Mr. Witness, we heard the evidence that one of your soldiers of the 2nd company of the paracommando battalion named Murwanashyaka, M‑U‑R‑W‑A‑N‑A‑S‑H‑Y‑A‑K‑A, shot and killed the minister of information, Mr. Rucogoza, R‑U‑C‑O‑G‑O‑Z‑A, together with the minister's wife, his children and the maid at the Presidential Guard camp in Kimihurura in the morning of 7th April 1994.  You heard that evidence, right, as we all have? 

A.
Yes, I heard that, just as the others, and I was shocked.  But subsequent to that, there were other witnesses who presented the situation differently.  One witness, XIO, challenged that soldier, the paracommando.  He said he was at the southern entrance of Camp Kimihurura.  Other witnesses who were at Kimihurura said the paracommando ‑‑ the two companies were opposite the RPF on the northern flank, and I was very confused given the situation.  But as I said a while ago, I was not in charge of those troops who were in Kimihurura and I am not able to answer for acts that they committed.  But it's regrettable. 

Q.
So ‑‑ 

A.
 ‑‑ if that happens to be true. 

Q.
Well, based on what you said, I understand you to be saying that you do not dispute this evidence.  What you are saying is that you are not responsible for what happened.  That's how we should understand you, right? 

A.
I am not saying that I accept that altogether, because there are contradictions with other witnesses who talked about deployment of the paracommando company.  It appears ‑‑ it's not very likely that the ‑‑ they were there, but if that happened, they were indisciplined soldiers from his company.  But I ‑‑ this information didn't get to me.  If I had been told, I would have taken some measures, even after the fact, but I didn't get any information to that effect. 

Q.
So you agree with me that the killings were crimes, right? 

A.
They are crimes; they are crimes. 

Q.
And you also agree with me that there are several persons within the military hierarchy that are responsible for those crimes; right? 

A.
Yes.  If there were crimes, there must be people who are responsible.  But the fact is I am not one of them. 

Q.
So who is? 

A.
I don't know.  I don't know.  I don't have the authority to conduct investigations.  I know that there were isolated soldiers who participated in those atrocities, but I don't have any clear information that I can give you now. 

Q.
Well, but you were a senior officer within the FAR, you say you know about military discipline and commanding; so, I am asking you, if you are not responsible for the killing of Rucogoza and his family, who is? 

A.
No, I am not responsible.  I am not responsible.  How can I be responsible for the acts of a soldier that I do not command and to whom I have given no instructions to commit reprehensible acts? 

Q.
So who is? 

A.
I am not able to say.  There was a company commander.  Was he with him?  There was the camp commander.  Did he get to know and did not do anything?  All those people should answer for their acts ‑‑ actions. 

Q.
Well, Mr. Witness, let's look at the situation in reverse.  If you had a company on loan for purposes of reinforcements from the Presidential Guard battalion, right, and one of the soldiers of that company from the Presidential Guard company shoots and kills a member of government and his family at the entrance of Camp Kanombe, what would you do? 

A.
If a soldier who was in place under my orders does the same thing, I will take the necessary measures. I will neutralise him and punish him, as provided for in the rules. 

Q.
And what you would also do, just as any reasonable military camp commander would do in that situation, if there was no criminal intent, was to contact the commander of the culprit, the commander of the original battalion, and tell him what happened, and tell him that there was a problem.  

MR. ERLINDER:

Mr. President, I am going to interpose an objection. This is complete speculation and it invites speculation; and it's based on the assumption that actually something occurred.  Now, if something did not occur, perhaps the response is completely different, and more reasonable.  Reporting an event that didn't happen, certainly would not be reasonable.  

JUDGE REDDY:

Ms. Graham, I think you are going to be sometime yet, are you not?  

MS. GRAHAM:

I am actually soon done on this line, yes.

JUDGE REDDY:

Oh, on this line.  I was going to take an early lunch break today and resume at 2:30, and perhaps we can deal with Mr. Erlinder's objection at that stage.  Is that all right?  

MS. GRAHAM:

That's fine, Your Honour.  

MS. MULVANEY:

Mr. President, Judge Egorov, just on another matter.  We have received an email from the Nsengiyumva team regarding witnesses for next week.  They have listed six witnesses which are the newly added witnesses, plus I believe Higaniro is listed as a video link for next week.  What we would appreciate is, by the end of the day, to hear about the witnesses from the other teams because we have real issues here on assigning these witnesses to our attorneys.  So I need to get the information today, if possible, so that we can be prepared for next week.  

JUDGE REDDY:

Yes.  Well, I'll urge the Defence to provide that information.  It's a reasonable request.  

Ms. Graham, how much longer will you be with this witness?  

MS. GRAHAM:

I expect that I will be the rest of the day, or at least close to the rest of the day.  I am not entirety sure, but around that time.  

JUDGE REDDY:

Good, thank you.  

Very well, we will now adjourn until 2:30.  

MS. TURNER: 

I am sorry, Mr. President.  I just wanted to know whether it was possible to obtain leave from the Bench to file written submissions with respect to the report that was referred to during the cross‑examination this morning, in view of our objection.

JUDGE REDDY:

Is that the expert's report that has been withdrawn by ‑‑ 

MS. TURNER: 

That is the document that I am referring to.  

JUDGE REDDY:

Does the Prosecution have any views on that?  

MS. GRAHAM:

Well, Your Honour, at this stage, we don't intend to make any written submissions.  Submissions were made in the court at the time.  I think that's a fair basis for the Court to rule upon. I can't see why we have to prolong this issue.  

JUDGE REDDY:

We can leave it at that.  When the President is here, you can renew your request. 
(Court recessed from 1245H to 1434H)
MR. PRESIDENT:

Good afternoon.

Ms. Graham?  

BY MS. GRAHAM:

Q.
Mr. Witness, we were talking about the situation, the reverse situation of that, of the two companies that were on reinforcement with the Presidential Guard battalion.  And the reverse situation was that you had two companies on loan from the Presidential Guard company and a soldier from one of those two companies had shot a member of government at the entrance of Camp Kanombe.  Would you not then contact the commander of the Presidential Guard battalion and let him know that there was a problem with one of his soldiers?  Wouldn't that be a reasonable thing to do? 

A.
Of course, this is mere speculation.  If that were to happen, then I would take the necessary measures because I am so authorised by the regulations.  But I can also inform him, because all sanctions which I will take must fall under the provisions of the military handbook. 

Q.
And there is nothing in the military handbook at that excludes interaction between the two commanders, right, for them to discuss and actually talk about what has happened.  The killing of a member of government is a serious matter, isn't it? 

A.
But what I am tell telling you is what I would have happened ‑‑ or what I would have done, correction.  That is what I just answered.  It's not like it is forbidden for communication to take place, but I did not have it and I do not think that the incident occurred the way it was explained before this courtroom.  I have explained to you the confusion which set in following the evidence of two Defence witnesses who confirmed that the paracommando battalion company was located on the other side, that is, on the north facing the RPF.  So I do not take it as a given that that incident indeed occurred.  By the way, that witness's evidence has not been corroborated.  

Q.
So ‑‑ but you are saying that the commander of the Presidential Guard battalion did not contact you in respect of the killing of the minister of information, Rucogoza, and his family, at the entrance of the Kimihurura military camp, right? 

A.
I am saying he did not contact me. 

Q.
And you are also saying that despite the concern you had that the soldiers of the paracommando battalion may be ‑‑ may have been involved in the killings committed by the Presidential Guard soldiers, you did not contact Mpiranya to ensure that your soldiers were behaving correctly, right? 

A.
But I told them that before leaving.  I told them to conduct themselves in an upright manner, as they had been doing so ever since the war started.  So once I left I was no longer in touch.  

Q.
Yes, but you confirmed here that you had concerns, having heard that the Presidential Guard soldiers were involved in killings of politicians.  You just testified before lunch that you had some concerns about your soldiers being involved in those killings too.  So what I am asking you is, having heard what the Presidential Guard soldiers were up to, and feeling concerned about the reputation of your own soldiers, you are saying that you did not contact Mpiranya to verify that your soldiers were indeed behaving correctly, as you had encouraged them to do before they left? 

A.
I am telling you that certainly it was a complicated situation.  It's as if you were talking about normal times.  We were in a crisis situation.  I could not act and do everything.  I was telling myself that the unit commander was also doing his job. 

Q.
You see, the only plausible explanation as to why Mpiranya did not contact you specifically and as to why you did not contact him to check up on the behaviour of your soldiers is that Mpiranya and you had already agreed upon the fact that the politicians were going to be killed.  There was a plan in action and everything were proceeding according to this plan, so there was no need for the two of you to discuss anything? 

A.
Wrong.  False.  

MR. ERLINDER:

Mr. President, I have to object.  This is evidence that not ‑‑ has not been in the record so far.  It was not part of direct examination.  And, of course, there is more than one plausible explanation.  For example, that this killing never occurred.  So this question is completely outside the scope of cross‑examination, I would assert, Mr. President. 

MR. PRESIDENT:

It's a suggestion to the witness.  

What is your comment on that suggestion?  

THE WITNESS:

Mr. President, my comment is that I do not just accept that that incident occurred.  That is her argument, her theory.  I have mine.  I have been able to demonstrate with witnesses who have testified before this courtroom that the 2nd company was not at that position.  That company was holding a position facing the RPF.  So if it did not hold that position, how can I reasonably believe that the incident occurred?  

BY MS. GRAHAM:

Q.
Mr. Witness, you testified before lunch that you did not dispute the incidents.  You said that it was even tragic.  Have you now changed your mind?  

A.
I said it "would be" tragic.  I did not acquiesce.  It is a possibility, but it is not necessary that I am believing that it happened the way that you explained it.  That is not what I said.  First and foremost, I was not there. 

Q.
So we should understand your evidence to be, in response to my second to last question, that the evidence ‑‑ the event did not take place.  That's what you are saying now:  That Rucogoza was not killed at Kimihurura.  That is now your evidence.  You have changed position now.  Just tell us straight, because you keep shifting.  

A.
No.  What I am saying is that the minister was killed.  That is a fact which is verifiable.  Now, what I am wondering is whether soldiers of the paracommando battalion are responsible for that.  The soldier whose name was mentioned, I even remember that during the cross‑examination of Witness XAO it was difficult to understand what he was saying, because in his statement he said he lived with that soldier in the paracommando battalion.  So we, we wondered whether it was not a soldier who had been transferred to the Presidential Guard who was not longer in the paracommando battalion, and then he said that finally it was a soldier who had been in the paracommando battalion.  So I did not just acquiesce to that.  I have doubts, which are lingering till this day. 

Q.
Well, Mr. Witness, if you had those doubts, why didn't you instruct your counsel accordingly?  Because when he cross‑examined Witness XAO, he never put it to the witness that the event did not take place.  He never put it to the witness that he was not a member of the 2nd company of the paracommando battalion that shot Rucogoza and his family point blank.  They were riddled with bullets, laying at the entrance of Kimihurura military camp.  Why didn't you say that to counsel then instead of making that up now?  

MR. ERLINDER:

Mr. President, I have to interpose an objection here. Ms. Graham is testifying.  The Court is well aware that we attacked the credibility of all these witnesses.  It's true that we didn't put an alternative scenario to each witness whose credibility that we questioned.  But there can no question the record reflects that the testimony of this witness was challenged by the Defence.  Perhaps Ms. Graham would have done it differently, but, nonetheless, to say that this was not challenged is a misstatement of the record.

MR. PRESIDENT:

We will read the record.  

What is now your comment?  

THE WITNESS:

My comment is that it was challenged.  I just said that that witness was cross‑examined regarding his written statement and his evidence in court.  And the impression one got from his written statement was that the soldier had lived with him in the paracommando battalion, but before the Bench he said he was a soldier of the 2nd company.  So that, for us, was an inconsistency, and we did raise that before the Court.  

MR. PRESIDENT:

Slow down both of you a little bit.  Thank you.  

BY MS. GRAHAM:

Q.
Mr. Witness, I want to move on to something else. I want to talk about Sonatube, 11th April 1994, and surrounding events.  

On 11th Aril 1994, the ETO centre was within the geographic area under the control of FAR, right? 

A.
It was under UNAMIR control. 

Q.
The same day, on 11th April 1994, the Sonatube intersection was also within the geographic area under the control of FAR; in fact, your troops, the paracommando battalion, right? 

A.
Yes, we had a position at the extreme left.  That was the extreme position of the paracommando battalion. 

Q.
The paracommando battalion had established a checkpoint, a roadblock, at the Sonatube intersection; right? 

A.
It was not a roadblock, ma'am, it was a combat position. 

Q.
And the paracommandos that were there were under your command; true? 

A.
Yes, through the company commander, who was supervising that neighbourhood. 

Q.
Yes, and the company commander was under your command, right? 

A.
Right. 

Q.
And during the week of 7th April to 13th April, you visited the Sonatube intersection, right? 

A.
Yes.  As I said before this Bench, I once went to Sonatube to sort out a small matter which was there, and it related to the UNAMIR convoy. 

Q.
Well, during the week of 7th to 13th April 1994, you visited the Sonatube intersection on a daily basis, right? 

A.
No, not on a daily basis.  I don't think so.  

Q.
Well, you were there ‑‑ 

A.
Because it was difficult for me to control the remainder of the battalion from that position. 

Q.
Well, you visited on 11th April 1994? 

A.
That was actually when the UNAMIR convoy passed with refugees who were on board trucks.  So there was a convoy of refugees. 

Q.
So, on the afternoon of 11th April 1994, you were present at the Sonatube intersection, right? 

A.
No, it was not in the afternoon.  It was around noon. 

Q.
Well, if it had been five minutes past 12 that would qualify as the afternoon, right?  It was after 12 o'clock, so it was the afternoon.  

A.
I just want to be more specific.  It was around 12:25 or 12:30

Q.
In fact, you remember waving to the Belgian captain, Douglas Tefnin, as he passed by Sonatube in a UN convoy.  You remember that little wave he did, and you waved back? 

A.
No. 

Q.
You don't remember? 

A.
I don't remember.  What I remember is that convoy which I met at Sonatube. It was at that time that I spoke with Colonel Dewez on radio, which was set up in the UNAMIR jeep.  So it was at 12:29, as is indicated in the KIBAT report. 

MR. PRESIDENT:

Can you help us with the last name of Douglas?  

MS. GRAHAM:

Tefnin. T‑E‑F‑N‑I‑N.  

BY MS. GRAHAM:

Q.
While you were present at Sonatube in the afternoon of 11 April 1994, you were equipped with a two‑way radio, right? 

A.
I was always with my radios.  I had two radio sets; one of which I communicated with the battalion, that is, the company commanders; and another radio set, which I used for communicating with secteur commander, and it was a Motorola radio.  So I had two.  But I did not always carry them all with me.  There was one messenger who sometimes carried the radio and there was also an operator.  

MR. PRESIDENT:

You are speaking far too fast again, Major.  Can't you remember this?  

THE WITNESS:

I will try, Mr. President. 

BY MS. GRAHAM:

Q.
Well, on this particular day, on the 11th of April 1994, you were carrying your Motorola, right? 

A.
Sorry, yes.  I had it because I could not move about it without it.  

Q.
And on this afternoon of 11th April 1994 at Sonatube, you had communication with senior FAR officers who were not present at that location, true? 

A.
No.  That day I called the secteur commander when I was at the airport. 

Q.
You advised them over your radio that there was a significant number of civilians present at the Sonatube intersection, and you wanted to know what to do with them.  That's what you told the senior FAR officers that were not at Sonatube; right?  You were seeking instructions.  

A.
I sought instructions regarding where to lead them to, so they could be safe.  Actually, I tried to contact the secteur commander in vain.  Staff headquarters intercepted my call, so I explained to them the problem; then they gave me instructions. 

Q.
And at the time you had that two‑way conversation with senior officers of FAR, the civilians at Sonatube were under the control of the paracommando battalion troops stationed there; correct? 

A.
Yes, of course.  I told them to place them in a position of shelter from the firing while waiting for me to get instructions regarding them.  And that is what I did. 

Q.
Yes, exactly.  The civilians had been made to gather and wait at Sonatube by your troops; true? 

A.
True. 

Q.
In fact, they had been prevented from crossing the tarmac road, right? 

A.
They were prevented from crossing the combat zone, which is very normal for their safety.  It was not advisable to allow them to cross the combat zone. 

Q.
Well, the civilians were prevented from crossing the tarmac road because they were headed in the direction of the Amahoro stadium.  That's where they were going.  

A.
But where is Amahoro stadium located?  Between that place and Amahoro stadium was a battlefield? 

Q.
The civilians were headed behind RPF battle lines.  That's where they wanted to reach to; true? 

A.
Passing through a combat zone.  Do you think anybody with a reasonable mind frame would allow people to cross a combat zone?  I don't think so.  

Q.
And the civilians were Tutsi, right? 

A.
No, I don't know; I did not see them.  They were refugees.  Certainly, there were Tutsis there, but there must have been Hutus also. 

Q.
Well, the paracommandos, including you, did not want Tutsis seeking refuge behind the RPF battle line.  You didn't want them to reach safety at the Amahoro stadium.  That's why you intercepted them.  

A.
That was not the reason.  The very normal reaction would be not to allow a civilian population across a combat zone, exposing themselves to death. 

Q.
Well, so the civilians were gathered at Sonatube while the FAR made a decision about what to do with them; correct? 

A.
No, I think you must be referring to something which I don't know.  What to do with them?  I don't know exactly what you mean by that.  I contacted the secteur commander, and I was unable to reach him.  My call was intercepted by Rwandan army chief of staff's office, and I spoke with Colonel Kanyandekwe, and after explaining the situation to him he said, "Well, you have to wait for instructions from the chief of staff."  I waited for three to five minutes, after which he told me, "Hand those people over to the gendarmerie brigade to take them to ETO for their safety".  Which is what I did.  

Q.
Yes.  You contacted a more senior officer than yourself, because you did ‑‑ you sought instructions from higher up the chain of command as to what to do with these refugees.  That's what you just explained to us, right? 

A.
Indeed.  I contacted the secteur commander.  He was not reachable.  My call was intercepted by army headquarters, then the chief of staff gave me instructions, and I acted on those instructions. 

Q.
Well, the instructions you received were to remove the civilians from Sonatube, true? 

A.
No.  I was told to contact the commander of the Kicukiro brigade and to tell him to send gendarmes to pick up those refugees and take them to the ETO where they would be safe.  That is what I was told and that is what I did.  And Captain Munyadarinze was the person who was on duty.  I spoke to him in person. 

Q.
Well, the officer you said you spoke to, Lieutenant Colonel Kanyandekwe, he was in the G3 office of the état major; true? 

A.
Yes.  He was sitting in for the G3.  He was with the chief of staff, Mpiranya, in the same office, because the radio is at the chief of staff's office.  And you would understand that it is not the chief of staff who takes calls, but the radio is for him and not for the G3.  

Q.
And the G3 officers ‑‑ officer that Kanyandekwe was sitting in for was Gratien Kabiligi; correct?

A.
No, General Kabiligi was not yet in the country, because he returned home later towards the end of the month.

Q.
Well, that was not my question, Witness.  I asked you whether the officer that Lieutenant Colonel Kanyandekwe was sitting in for, the G3, was Gratien Kabiligi, right?  He was the one that held the G3 office at the time, regardless or not of whether you say he was in the country or not.  

A.
Yes, the G3 was indeed General Kabiligi, who was not at the country at the time.  That is why Colonel Kanyandekwe sat in for him in an acting capacity.  

MR. PRESIDENT:

We have Kanyandekwe, but this other one just before him?  

MS. GRAHAM:

That's Gratien Kabiligi.  

MR. PRESIDENT:

That's too easy for us.  Don't underestimate the courtroom.  I am thinking of the more difficult Munyadarinze or something.  

Can you help us there?  It was you who mentioned that name, Major.  

THE WITNESS:

Yes, it's Captain Munyadarinze, a gendarmerie captain who was commander of the Kicukiro gendarmerie brigade. Munyadarinze  M‑U‑N‑Y‑A‑D‑A‑R‑I‑N‑Z‑E.   

BY MS. GRAHAM:

Q.
So, after you had sought instructions from higher authority, after your conversation with the G3, Kanyandekwe, you issued instructions to your paracommando battalion soldiers to send the refugees up the hill towards ETO and Nyanza; right?  

A.
You say that that is what I said.  Don't put words in my mouth, madam.  I have never said that.  This is what I said.  I said that I called captain Munyadarinze, and I asked him to send gendarmes to pick up those refugees, and I communicated the same information to the commander of the paracommando battalion or the company of that battalion.  Ten minutes later, the commander of that company told me that gendarmes had arrived and taken the group of refugees to the ETO.  I never referred to Nyanza.  This is from you.  

Q.
You see, you remember when AFJ was here to testify, right; he was with you at Sonatube on that day.  Do you recall that?  

A.
AFG. 

Q.
AFJ.  

A.
I believe I told you I ‑‑ at least, it is in my testimony, AFJ was **********************.  He must have heard the information I passed on to the commander of the 3rd company.  He probably heard the conversation I had with the general staff and linked things up. Otherwise, he didn't see the refugees.  Otherwise, I will say that he was confused, totally confounded before the Chamber.  He was not even able to say how many refugees there were.  There were unbelievable contradictions in his testimony before the Chamber.  

MR. PRESIDENT:

Major Ntabakuze, I am watching the transcripts.  It's too fast. 

THE WITNESS:

I am sorry.  

BY MS. GRAHAM:

Q.
Mr. Witness, the version of you have ‑‑ of events that you have given here today as to what happened at Sonatube are not true.  You have made this all up in order to avoid responsibility.  Because when Witness AFJ was here and your counsel cross‑examined the witness, he never challenged the fact that AFJ was with you on that day and that AFJ heard you tell your soldiers and the Interahamwe to take the refugees up the road towards ETO and Nyanza.  That evidence was never challenged.  

MR. ERLINDER:

Mr. President, I have to interpose ‑‑ 

MR. PRESIDENT:

I am sure you will say that it's included, if we read it carefully.  

MR. ERLINDER:

No, Mr. President. I was going to say that that witness testified that those events happened that day at 11 o'clock in the morning, which means that, by the Prosecution's own evidence, the Belgian ‑‑ 

MR. PRESIDENT:

Yes, but, please, please, please.  All right, so you disagree in the way the Prosecutor is putting this to the witness?  

MR. ERLINDER:

Yes, sir.  

MR. PRESIDENT:

That's fine.  That's noted.  

Now, what is your answer, Major Ntabakuze?  

THE WITNESS:

My answer is as follows, Mr. President. The Prosecutor has just told you that I am trying to avoid responsibility.  I have not denied that the refugees arrived there.  Why would I change?  Being there and being able to give orders to my company commanders, and not being there and still being able to give orders to my company commanders.  What does that change in the final analysis?  I said that the refugees arrived, that they were taken care of by the commander of the 3rd company, who immediately informed me.  I sought instructions, which I passed down to company commanders after contacting the commander of the Kicukiro gendarmerie brigade.  And you're saying that I am trying to avoid responsibility because I said that I wasn't there.  And, indeed, I was not there, but I was immediately informed; I was directly informed.  

BY MS. GRAHAM:

Q.
The road up to ETO and Nyanza is often referred to as the Bugesera road ‑‑ B‑U‑G‑E‑S‑E‑R‑A, because eventually it leads to Bugesera, true?  

A.
I do not know that road by that name.  

Q.
You see, what I don't understand is why move the refugees up the hill to Nyanza, if you say you want to take them somewhere safe?  Why not take them somewhere closer instead?  

A.
Who told you that the ETO is at Nyanza?  The ETO is not at Nyanza.  The distance of the ETO from Nyanza is three kilometres uphill.  The person who informed you is wrong.  

Q.
Mr. Witness, you don't dispute the fact that the refugees were eventually taken up to Nyanza do you, after having passed ETO?  You have seen the heaps of bodies that were left dead at the top of Nyanza hill, including babies? 

A.
I got wind of that only after reading books after 1994 or here at the Tribunal.  Otherwise, I never heard that people had been killed.  Furthermore, you have told of 2,000 people who were killed at Nyanza, whereas the refugees who came to the Sonatube were 250 in number.  And are these the ones who went to the ETO ‑‑ or, rather, to the Sonatube or others?  There are doubts regarding this matter.  

Q.
All right, Mr. Witness, let me try to explain you now.  You are a senior officer in FAR, you are in charge of one of the elite troops.  Your elite troops are in charge of the Sonatube intersection.  At the Sonatube intersection, thousands of Tutsi refugees are made to stop and sit down and wait.  Those Tutsi refugees, thousands, are found dead up at Nyanza hill around five hours later.  And you say you know ‑‑ knew nothing about this, no one told you about it? 

A.
Let me assure you that no one told me about that.  Furthermore, on the 12th of April, Nyanza was occupied by the RPF.  How could I have known about it?  And, again, you are talking about 2,000 people, and I tell you that, according to reports I received, it was 250 people.  I don't know where you are getting the figure of 2,000 from.  

Moreover, I cannot assert that it is those who had left Sonatube who got to Mount Nyanza.  The RPF captured that position on Nyanza on the 12th of April, and later we only heard reports about the massacres committed at Nyanza.  That was the end of 1994.  Is it possible that the RPF wouldn't inform UNAMIR?  Even Dallaire was not aware of that.  How do you expect me to have known about it?  And, again, I want to inform you that the ETO was not under my responsibility; it was outside my area of jurisdiction. 

Q.
You see, you agree with me that on the 11th of April 1994, you were aware that the RPF was approaching from the south into Kigali, right? 

A.
Who gave you that information?  That is false.  The RPF came from the north.  It crossed over, infiltrated, to settle in Nyanza; it did not come from the south. 

Q.
You see, you know, and you know that I know, that they came from the south as well, and at the ‑‑ the whole point with killing all those thousands of people on the top of Nyanza hill was to make a statement to the RPF as they were approaching into Kigali from the south.  You had created a human roadblock.  

A.
Do you have a document showing that the RPF came from the south?  I am telling you that it is false.  The RPF did not come from the south.  From which location?  From Burundi?  The RPF infiltrated our lines.  I have shown where they passed.  They occupied the Nyanza hilltop, the Remera hilltop.  They did not come from the south.  There were even people who said that Nyanza was killed ‑‑ the people at Nyanza were killed by the RPF.  It is stated in the book. 

Q.
Well, as the Tutsi civilians were moving up towards Nyanza hill, Bagosora was in the vicinity; right? 

A.
I did not see him.  I did not even get as far as where you say he was. 

Q.
Well, he was equipped with a two‑way radio too, and he was sitting watching the refugees as they walked past up towards the top.  

A.
I did not see him, and I have never spoken to him, be it on radio or in person or through personal contact.
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BY MS. GRAHAM:

Q.
Well, you did speak to him on ‑‑ during that afternoon, you, on your two‑way radio, and he on his two‑way radio, and you were discussing the fate of these thousands of Tutsi refugees.  

A.
That is false.  That is extremely false ‑‑ totally false.  

Q.
And as your soldiers start shooting into this mass of people that were gathered at Nyanza hill, at some point they ran out of ammunition, so they had to go back to the Sonatube intersection and collect more ammunition from the position that the paracommandos held at the Sonatube intersection.  

A.
Did any witness ‑‑ did even one single witness see paracommandos or catch sight of paracommandos in Nyanza?  We had Witness DR who testified before this Chamber.  He refers to members who were members of the battalion, and particularly Basebya.  Was Basebya a member of the paracommando battalion?  I am telling you that there was a position of the battalion at the station very close to Nyanza.  That was not a paracommando position.  Let me spell the word Basebya:  B‑A‑S‑E‑B‑Y‑A.  

Q.
Yes, but we also have Witness AR who came here to testify that he saw a senior military officer wearing camouflage beret on a two‑way radio seeking instructions what to do with him and the thousands of other refugees that were held down at Sonatube intersection.  

A.
Did the witness AR not say that he never saw me?  That is what he asserted before this Chamber, that he never saw me, which confirms that I was not there.  I accept that I communicated with the company commander who was present there.  I accept that I communicated with the chief of staff.  I also accept that I communicated with the brigade commander, and I passed down the instructions which I had received from the army chief of staff.  

Furthermore, you should take something into consideration:  If any soldier had received orders to kill civilians, he would not have requested or sought instructions because that group of refugees suddenly appeared in their positions.  Why did they contact me?  Why didn't they take the initiative to do what they wanted. 

Q.
Well, if you were not responsible for the thousands of dead Tutsi refugees up Nyanza, who is?  

A.
In any case, I am not the one to be held responsible.  I did what I had to do, I obeyed the orders that were issued to me, I contacted my immediate subordinates.  I contacted the person who was supposed to take the refugees into his keeping.  You heard what Witness DK11 and DK37 said.  I did not even know that those refugees had been dispersed after having been attacked ‑‑ dispersed between Sonatube and ETO.  That is what those witnesses told me.  I was not even aware of that. 

Q.
So what you're saying, then, that the one responsible ‑‑ 

MR. PRESIDENT: 

Did you see that sign again?  Slow down.  This is the fifth time.  You are making the work of our colleagues in this courtroom very difficult.
BY MS. GRAHAM:

Q.
So what you're saying there, Mr. Witness, if you are not responsible, it has to be the G3 office that is responsible, because that was the office that you were communicating with, right?  That was the office that you were seeking instructions from.  

A.
Why do you fear talking about Colonel Gatsinzi?  Because he came from Kigali?  But he is not responsible either, because the instructions which he issued were not to the effect that those people should be massacred.  They were taken to a safe place.  Because it was safer to take them to the ETO than to keep them on the battle front.  

Q.
Mr. Witness, you just testified that you spoke to Kanyandekwe of the G3 office.  That was the one that intercepted your call and that you had a conversation with.  He was the one that issued the instructions.  That was your evidence five minutes ago.  

A.
I realise that you haven't followed all what I said.  Kanyandekwe told me that he was with the army chief of staff, and I had to wait for five minutes to receive instructions, otherwise Kanyandekwe would have given the instructions to me immediately.  But he couldn't because he was not empowered to do so.  All he did was to pass on instructions issued by the army chief of staff.  Did he not give any orders himself?  

Q.
And you're saying that when Gatsinzi comes here to testify, he will confirm your version of events; he will say that he is the one who was responsible for sending the refugees up Nyanza hill to be killed.  That's how we should understand you?  

A.
He did not send refugees to Nyanza.  I hope that he will confirm that he issued those orders, if he is still a man of integrity, as I knew him to be before.  

Q.
No, Mr. Witness, he will not confirm those orders, because you are the one that is not telling the truth.  And you're just trying to blame someone else for something that you are responsible for.  

A.
Are you insinuating that you have already contacted him to tell him not to confirm what I am saying?  

Q.
I want to move on to something else.  I want to show you this Zairian passport of yours.  

MS. GRAHAM: 

I will hand over the original to the witness.  It bears evidence number K0042562.  

BY MS. GRAHAM:

Q.
Together with your original passport, you will also get a listing of the exhibit stamp and the entrance stamp in that passport.  

Mr. Witness, you have the passport in front of you, right?  

A.
Yes. 

Q.
And this ‑‑ this passport ‑‑ passport is issued on 28 March 1997, less than three months before your arrest in Nairobi, correct? 

A.
The passport was issued to me while I was in Kinshasa.  

Q.
Yes, Mr. Witness, I don't really care where it was issued.  I said it was issued three months ‑‑ less than three months prior to your arrest in Nairobi.  

A.
Yes, that is true.  It was less than three months before my arrest.  

Madam Prosecutor, are you forgetting that I was arrested without an indictment, and that I remained in preventive detention for three months without an indictment?  And at the time when I was arrested there wasn't even an indictment established against me.  I was arrested at the same time with General Kabiligi. 

Q.
And this passport of yours is in the name of Mpoze Mbizi.  Two names:  M‑P‑O‑Z‑E, then a new name, M‑B‑I‑Z‑I, right?  And those two names, it's like a word game on this single name, Mpozembizi, your grandmother once gave you, according to you.  Right?  

A.
That is correct. 

Q.
And you did not use your so‑called other name, Mpozembizi, either as a one single name or as split up into two names in any other official documents, did you?  

A.
It was a matter of convenience, otherwise it is the same name.  It is exactly the same name. 

Q.
In fact, you have already testified that this name was not really known outside the family.  

A.
Yes, it was known in the extended family.  The public did not know it.  

Q.
And this so‑called second name of yours does not appear in any of your professional certificates, for instance.  

A.
No, it does not feature in any official document.  

Q.
And in this passport it says that you were born in a place called Cibanda, C‑I‑B‑A‑N‑D‑A.  That was not true, was it?  

A.
Yes, it is of course not true, because the Zairian passport was issued to me for reasons I have explained.  I could not have done otherwise.  I passed for a Zairian.  I did not pass for a Rwandan, even though I kept my Rwandan name.  

Q.
And you used this Zairian passport to travel from Zaire to Kenya on 5th April 1997.  It's found on page 6 and 7 of the passport.  

A.
That is true.  

Q.
And then you used the Zairian passport to travel from Kenya to Dar es Salaam, Tanzania, on 22nd of May 1997.  It's found on pages 6 and 9 of the passport.  

A.
That is correct.  

Q.
And then you used this Zairian passport to travel from Dar es Salaam, Tanzania, to Kenya on 16 June 1997.  That is found on page 8 of the passport.  

A.
That is correct. 

Q.
And approximately a month later, on 18th July 1997, you were arrested in Nairobi.  Right?  

A.
Yes, I was arrested in Nairobi on the 18th of July.  

Q.
And you attempted to explain the possession of this Zairian passport during your evidence‑in‑chief by saying that you had a name ‑‑ you had a passport in the name of Mpoze Mbizi for security reasons, to avoid pursuit from RPF while visiting your family in Nairobi.  Is that how we should understand you? 

A.
Yes, that is exactly what I said.  But let me add that my old Rwandan passport was about to expire.  There was practically no space for the stamps.  

Q.
Well, your Rwandan passport didn't expire until in 1999, and there was plenty of pages left.  

A.
Yes, I also had to use this one for some time. 

Q.
Well, if you say that you needed a false passport to avoid pursuit from RPF while travelling to Nairobi in Kenya, why would you use a false passport while entering Tanzania?  

A.
I don't have any explanation for that.  That is what I did.  I did it just like that because I thought that it would be easier for me to do that.  

Q.
Well, why not use your genuine Rwandese passport while leaving Kenya to go to Tanzania?  As we've established, it was still valid.  You had it; it was available.  Why use the false one?  

A.
But since I had it, I had to use it.  In any case, even the Rwandan passport I had, the new government had changed the passports.  So the Rwandan passport was no longer in use, as a matter of fact.  The passports had already been changed.  

Q.
Well, you used a false passport because you knew that you may be subject to arrest.  You attempted to hide behind a false document while entering three different countries.  

A.
It's not that I was afraid of being arrested.  What I am telling you is that even before my arrest in 1997, my name had never been on any of those famous ‑‑ or infamous lists set up by the RPF for genocidaires.  But I was afraid of being wasted by the RPF.  I had been fighting against the RPF since 1990, and with all the difficulties I had caused the RPF, I did not feel safe.  

Q.
No, but you were being invested by the Tribunal, and the investigators of the Prosecution were at your heels.  So it was a question of convenience for you to use a false passport to avoid arrest and justice.  

A.
Counsel, a while ago I told you that when I was arrested on the 18th of July 1997, I was arrested without any indictment, and I remained on ‑‑ in custody for three months without any indictment.  My first Prosecution witness was LN, who was handed over to the OTP in end September by the RPF authorities.  And it is the basis of all the accusations you have against me.  And when LN introduced himself, he stood up as a former member of the paracommando battalion.  But he did not talk about the meeting which I held with the soldiers of the paracommando battalion in the first interviews he had.  It was around the third interview that he started referring to meetings which I held with members of the paracommando battalion on the 8th at 10 o'clock.  And indeed, that is the charge against me:  The meeting of 10 o'clock on the 8th of April.  And in the course of your case, you even changed your theory without relying on Rule 50.  I am telling you that at the time of my arrest, there was no case against me.  

And I must add something else:  Major Nsamzifura had contacted me in 1996.  He had been sent by Seth Sendashonga, the former RPF minister, asking me to join the movement he had just set up, and that was in 1996.  If Mr. Seth Sendashonga, a former interior minister of the RPF, believed I had dirty hands, he would not have contacted me.  It is because he was convinced that I was a man of honour.  I am not making up any things.  He is there, he came and met me at home.  He had been sent by Seth Sendashonga.  That was in 1996. 

MS. GRAHAM: 

Your Honours, the Prosecution will seek to tender the Zairian passport now in the hands of the witness as the next Prosecution exhibit.  

MR. PRESIDENT: 

Ms. Ben Salimo, P ‑‑ 

MS. BEN SALIMO: 

P. 414, Mr. President.  A and B.  

MS. GRAHAM: 

We're not tendering the list; it's not necessary because the entrances and exits are clear enough.  There's not that many in the passport.  

MR. PRESIDENT: 

So in this situation, only the passport.  

MS. GRAHAM: 

Yes, Your Honour.  

MR. PRESIDENT: 

Okay.  

(Exhibit No. P. 414 admitted) 

MR. PRESIDENT: 

Yes, Major?  

THE WITNESS: 

Mr. President, I would like to add that the movement set up by Sendashonga was called Forces de résistance pour la démocratie au Rwanda.  That was the (unintelligible) in French.  

MR. PRESIDENT: 

Thank you for that.  

BY MS. GRAHAM:

Q.
It's true that General Kabiligi was the G3 at the general staff headquarters of the Rwandan army from January through July 1994, right?  

A.
Yes, but with a hiatus when he was away on mission from March to around the 25th of April.  Otherwise he was the one who was the G3. 

Q.
Well, he did not somehow cease to be the officer in charge of the G3 office, although he was away on mission, right?  He was still in charge of the office, someone was just acting in his place while he was absent, true?  They didn't take away his title just because he left the Rwandan border, did they?  

A.
No, they didn't take away his title.  

Q.
And it's true that General Kabiligi was the G3 officer in charge of operations of the Rwandan army, right?  

A.
Not only operations, he was in charge of operations, training, and organisation of the army.  So he was the chief of staff's adviser in those fields.  

Q.
And as G3, General Kabiligi reported to the army chief of staff, right? 

A.
Of course.  He was his subordinate. 

Q.
And it was the army chief of staff who told General Kabiligi to go and take care of operations out there, right? 

A.
No, it was not the chief of staff who is in charge of missions abroad.  It is the president of the republic. 

Q.
I'm not talking about missions abroad, I'm talking about military operations out there in the field.  No one else but the chief of staff could tell General Kabiligi that, right?  

A.
Yes, only the chief of staff.  No one else could give him orders.  He received orders from the chief of staff.  But the orders he gave were not for him to go and command the operations.  He could contact a sector commander on behalf of the chief of staff and relay communication from the chief of staff.  He's just serving as a liaison, or a messenger.  It's as if he were communicating a written message.  It could also be a verbal message from the chief of staff.  

Q.
And it's true, isn't it, that General Kabiligi's duties consisted in planning operations, plus ordering operations, plus ensuring the executions of those operations, right?  

MR. SKOLNIK: 

I object to the question because it's a compound question and I think Ms. Graham should take ‑‑ there's three things involved in that question and she should take them one at a time.  Because it could cause confusion after.  

MR. PRESIDENT: 

Did you get the three elements, Mr. Witness?  

THE WITNESS: 

Yes, I did, Mr. President.  Counsel for the Prosecution is trying to create confusion here.  The G3 is an adviser to the chief of staff.  He makes proposals, which proposals can either be taken on board, turned down, or modified by the chief of staff.  Once the chief of staff adopts the proposals, the G3 no longer has any responsibility for those proposals.  

Now, with regard to ordering, the G3 never orders people.  It just does not happen in any army the world over.  The G3 is an adviser, just as we have S officers in the battalion.  They don't issue orders.  They're advisers to the commanding officer, or to the chief of staff.  They give proposals, which proposals can either be adopted or rejected.  If they are adopted, the person in charge is the one responsible for what would happen.  And the person in charge is the commanding officer or the chief of staff.  

BY MS. GRAHAM:

Q.
But did you not just testify the other day that when you were made operational sector commander of Gitarama, you left your unit, the paracommando battalion, in the hands of your S2‑S3 officer?  He assumed the command.  That was your evidence then.  

A.
That can happen.  Do you think the chief of staff will never be ill or absent?  When he is absent, he designates someone to replace him.  And everyone knows the person who replaced him. 

Q.
Yes, and the one who would replace him would be the G3 officer, General Gratien Kabiligi, right?  

A.
Not necessarily.  I can say yes, it can be General Kabiligi.  If the chief of staff deems so, then he can designate the G3, just as he can designate someone else.  But usually we go by rank.  But it can happen that there is an exception.  

Q.
Well, after General Kabiligi was made general on the 16th of April 1994, the Rwandan army was under his orders.  

A.
Counsel, kindly repeat your question. 

Q.
After Gratien Kabiligi was appointed general on 16th April 1994, the Rwandan army was under his orders.  

A.
No.  The Rwandan army was not under his orders because he was a general.  He was the G3 and he had a rank of a general.  That is all.  So do you mean that all generals have command powers?  Far from that.  

Q.
The army, under General Kabiligi's orders, included infantry with air support, an airborne platoon with four helicopters, and artillery unit.  

A.
That is not true.  General Kabiligi never commanded the army.  He was G3, and before that, he was the commanding officer of an operational sector.  That is all I know.  

Q.
That army, under General Kabiligi's order, also included all the elite units such as the paracommando battalion and the Presidential Guard.  

A.
Let me repeat what I just said:  General Kabiligi was never the army commanding officer.  He was G3, and before then he had been the commanding officer of an operational sector.  That is all what I know regarding his credentials.  

Q.
Well, you just testified that it's possible that he stepped in for the chief of staff.  And when he did, he would command the army then, if you go according to your own theory.  

A.
Then just tell me when that happened.  I know not of any instance in 1994 when the chief of staff was replaced.  I was not informed of that.  

Q.
Well, we had a Defence witness for Anatole Nsengiyumva here the other week who testified to that very fact, and said that at some point Chief of Staff Bizimungu fell ill ‑‑ fell ill, and someone else had to step in.  

A.
Perhaps I was absent.  I did not hear.  Can you jog my memory?  Which witness was that?  

MR. BW'OMANWA: 

Mr. President, I'm sorry to have to interrupt, because my client's name's been mentioned.  My witness ‑‑ I am not aware of an Nsengiyumva witness who said that recently.  I may be mistaken, but we don't seem to remember that on this side.  

MR. PRESIDENT: 

Do you remember the pseudonym?  

MS. GRAHAM: 

I just remember the pseudonym that he had the first time he came, which is OME‑1.  And it's highly surprising that the Nsengiyumva Defence doesn't remember that particular witness.  But never mind.  

BY MS. GRAHAM:

Q.
Let's move on to something else, Mr. Witness.  We spoke about the instance before when you were sent to Bulgaria and Russia on some mission.  Remember you described that?  

A.
Yes. 

Q.
And you were sent on mission, you said, on behalf of some organisation.  Could you repeat that name for us, slowly?  

A.
It is the RDR.  In French, it is Rassemblement pour la démocratie et le retour des réfugiés, or rally for democracy and the return of refugees.  But in the meantime, the name of that organisation changed, and the "return of the refugees" part is no longer included in that meaning of the abbreviation.  But up till date the abbreviation remains RDR.  And today it is known as Rassemblement pour la démocratie au Rwanda, or rally for democracy in Rwanda. 

Q.
All right, let's refer to that organisation as the RDR, so we all know what we're talking about.  

What was your role in that organisation?  

A.
I was a member thereof, and I remember that I was even present when it was established. 

Q.
And that was 28th of March to 3rd April 1995, right?  

A.
Right. 

Q.
In fact, you were the rapporteur of the meeting that set up that organisation, correct?  

A.
Correct. 

Q.
And Gratien Kabiligi attended that meeting as well, right?  

A.
Yes, I believe he was there.  I believe he was there.  

Q.
Together with Augustin Bizimungu, the former chief of staff of the FAR, right?  

A.
Right. 

Q.
And there were also other senior officers of the ex‑FAR in attendance, right?  

A.
Yes, there were others.  

Q.
You see ‑‑ 

MR. SKOLNIK: 

I have an objection.  

Ms. Graham.  Just a second, please.  

I have an objection, because what happened in 1995 is really irrelevant.  I mean, it's outside the temporal jurisdiction of the Court, and I don't see what the Prosecutor could use that evidence for as far as the incidents of 1994 go.  So I respectfully submit that it should not be permitted.  

MR. PRESIDENT: 

We can see what could be argued as relevant here.  So we have to overrule that objection.  

Can you answer, please?  

Were you ‑‑ did you finish your question?  

MS. GRAHAM: 

And I got the answer. 

MR. PRESIDENT: 

Okay.  

BY MS. GRAHAM:

Q.
Mr. Witness, I suggest to you that when you have testified, both in chief and cross, you have not told the truth.  You have tailored your testimony to avoid responsibility for yourself and that of your co‑accused.  

A.
How?  How?  I am at a loss here.  What do you mean?  

Q.
And, you see, you and other ex‑FAR officers planned already in 1995 that when you have to face charges before this Tribunal, you were going to plead not guilty, and you were going to blame the RPF for the massacres that took place in your country.  

A.
All what I have said in this courtroom is the truth.  It's up to the Bench to make its determination in the final analysis.  

Q.
Mr. Witness, I want us to take a look at a document.  It is known in this case as ‑‑ under disclosure code NTABALO‑12, it bears the evidence numbers K0240825 through to 833 in the English translation.  The French original bears the evidence numbers K0239670 through to 678.  And if you start on the first page of this document you see that this is minutes of the meetings you just spoke about, the meeting that set up this organisation, the RDR.  Right?  

MR. PRESIDENT: 

So just to assist, the K numbers were K0240825 to 833, and then K0239670 to 6 ‑‑ 678.  678 are the last three digits.  

THE WITNESS: 

I have the document, Mr. President.  

Yes, indeed, I said that I attended the meeting which held from the 29th of March to the 3rd of April 1995, and I was the rapporteur thereof.  But I just realised that this document is not signed, so since I am unaware of the chain of custody, I cannot make any guarantees.  I don't know if the Prosecutor is aware of the chain of custody.  I cannot guarantee that all what is contained in this document is a faithful reflection of what we wrote regarding what was said.  I cannot guarantee that.
BY MS. GRAHAM:

Q.
Well, let's just focus on the essentials.  If we start with heading 1:  "In attendance".  You see that as number 1, Major Augustin Bizimungu is listed as the chairman, right?  

A.
Yes. 

Q.
And then you have, as number 2, Brigadier General Gratien Kabiligi, right?  

A.
Right. 

Q.
And then last on that ‑‑ and then there's a series of other people, and then last on that listing is number 11, which is yourself, Major Aloys Ntabakuze, rapporteur.  That reflects reality, right?  That's what you just testified to?  

A.
I just said a while ago that the document is not signed, so I cannot say exactly whether this is a faithful reflection of what happened then.  But to me it seems as if all the attendees' names are there.  

Q.
Then I want you to move to paragraph 6c.  In the English translation it's page ‑‑ internal pagination 8, K0240832.  In French original it is internal pagination 9, K0239678.  Are you with me, Witness?  

A.
No, I lost you.  Kindly repeat. 

Q.
Yes, if you use the French original, please go to page 9, it's the last page of the document.  And if you look at the top you see a small "c".  And then you see "le dossier genocide".  Can you see that, on the top of the document?  

A.
I don't have my lenses with me, so I am having difficulty here. 

Q.
Well, I'm sure they can be given to you so you can read.  I can see Mr. Kabiligi picking them up right now.  

MR. PRESIDENT: 

Mr. Matemanga, can you fetch his glasses, please?  I think they're over there.  Someone has to walk them to the witness.  

The security officer is assisting.  Thank you very much.  

THE WITNESS: 

So you were saying that ‑‑ all right, yeah.  Page 9 in the French.  

BY MS. GRAHAM:

Q.
Small "c", it's the top of page 9.  Can you see that?  

A.
Yes, I can.  

Q.
And there it says:  "The genocide issue.  The UN can not be expected to reverse its resolution, but rather to plead not guilty.  There is no evidence of the preparation of the genocide on the part of the Rwandan people and their leaders.  It is true that massacres occurred and the RPF must be held mainly responsible for the tragedy which befell Rwanda".  That's what it says there, right?  

A.
Yes, that was the outcome of the discussions which took place during that meeting.  So you ought not think that that idea necessarily came from me, but that was the consensus, as it were, of the discussion which took place that day. 

Q.
Yes, that was the decision of the meeting on how to approach the Tribunal, and that is the approach that you have taken in your line of defence.  Plead not guilty and blame the RPF for the killings and rapes that took place in Rwanda in April to July 1994.  

A.
No.  We are talking about the genocide issue.  Not guilty of genocide, because people say that the massacres which took place in Rwanda were not planned.  So it was logical to plead not guilty to genocide.  

MS. GRAHAM: 

The Prosecution would seek to admit ‑‑ to tender these two documents as the next Prosecution exhibit.  

MR. MATEMANGA: 

P. 415A and B. 

MR. PRESIDENT: 

A for the French, B for the English.  

(Exhibit No. P. 415A and P. 415B admitted)

MS. GRAHAM: 

That will conclude the cross, Your Honour.  

MR. PRESIDENT: 

Thank you.  

Re‑examination?  

MR. TREMBLAY: 

Mr. President, if you allow me 15 minutes, I'm going to save the Court a lot of time after.  I promise you.  

MR. PRESIDENT: 

You know how to persuade us.  

We are having a break of 15 minutes.  

(Court recessed from 1603H to 1624H) 

MS. GRAHAM: 

Your Honour, just a small reminder that there has been no decision taken about this proposed expert report and the Prosecution's submission to tender it during its cross‑examination.  We haven't given up on that issue.  

MR. PRESIDENT: 

So you are referring now to the Davenport and Stam report, and the request is, on your part, I understand it, to tender the entire report? 

MS. GRAHAM: 

Yes, and that was actually to ‑‑ so that any considerations of context and so forth could be taken into account.
MR. PRESIDENT: 

And we agree that there may be one web version of this document and one filed version.  I do not know whether they are similar or different.  But if you now look at the version which was filed as an expert report by the Ntabakuze Defence, what you used was page 29411.  

MS. GRAHAM: 

Your Honours, let me check.  Did I mention that during the examination.  I will ‑‑ I should have it in my notes.  

I have it as in the filed report registry page 29411, yes.  

MR. PRESIDENT: 

Then we agree.  

Is there more to be said about this?  

MR. ERLINDER: 

Mr. President, when the time permits ‑‑ I'm sorry, Ms. Turner was up.  I could speak after her.  

MR. PRESIDENT: 

Ms. Turner?  

MS. TURNER: 

Thank you, Mr. President.  The Bagosora Defence will be filing written submissions in support of our objections raised this morning when the Prosecutor wished to tender the document as an exhibit and when questions were asked in relation to this document.  And they will be filed before the end of the day.  

MR. PRESIDENT: 

And your submissions deal not only with the page, but the entire report.  You are also against the page that was used?  

MS. TURNER: 

The Bagosora Defence is against the use of any document that was either downloaded ‑‑ or, relates to that website.  

MR. PRESIDENT: 

Yes, but now you talk about downloading again.  This is a report which we received physically, and later was withdrawn.  That is true.  So why don't we concentrate not on the downloaded version, but on the document which once arrived here in this Tribunal, and which later may have been withdrawn.  

Do you want to address us on that, Mr. Erlinder?  

MR. ERLINDER: 

Yes, I do, Mr. President.  

In fact, as of roughly September 1st, the document received from the ‑‑ by the Court and the website itself are exactly the same.  The situation that we were facing was that we had expected an updated report with new data from these witnesses, which would roughly double the size of the database by which they did their evaluations.  We had intended to have that report to be able to bring the old information up to date, but we were informed by the witnesses that they cannot complete the research in time to make it possible to update their research and update their website for the Tribunal.  And so we did withdraw this document as being out of date and no longer the best evidence of these witnesses.  And we would not be relying on it for that reason as well.  

I have to say that we went through a long period of time attempting to get more detail with respect to allegations, and finally last April the Prosecution was good enough to allow us to have that database.  We sent that information along to Professors Davenport and Stam as we said we would, but unfortunately their estimates about how long it would take for them to complete that work were wildly optimistic.  And as a result we can't rely either on this document as a special report, because it is from the website, and it does not reflect the current information that's in the hands of these witnesses that they are in the process of organising and reporting on now.  

So we also think that the document should not be used as an expert report for these witnesses or others, and it's acknowledged that this information is now out of date.  And we anticipated a report that we could file again before they testified, but this won't be forthcoming, unfortunately.  

MR. PRESIDENT: 

Thank you.  

Mr. Skolnik?  

MR. SKOLNIK: 

Thank you, Mr. President.  I have a different basis for objecting to the production of that document.  

One:  They have not been qualified as experts by this Trial Chamber, so it can't be called an expert report.  

Two:  The Trial Chamber in the decision on the Kambanda issue, on the severance motion, the first one, on the 27th of March 2006, this Trial Chamber held that the Prosecution could not fill holes, or gaps in their case that they should have made when they called their witnesses while they were making their case.  And therefore they can't use this document to try and buttress their case now because we're at too late of a stage in the trial proceedings.  

So I feel that this document should not be put into evidence.  We don't have any cross‑examination of these witnesses as to their knowledge, the means that they used.  I mean, they say in the report, for example ‑‑ go ahead.  Excuse me.  

They say in the report, at the beginning of the report, "We don't deny that genocide took place in Rwanda because to deny genocide would mean that we deny all the killings that took place in Rwanda."  Now, if we think about that, that's not what genocide denial is at all.  And I don't think these people know what they're talking about, and without cross‑examining them, I don't think that this type of material should be put in and form part of a trial record.  So respectfully those are my submissions.  

MS. GRAHAM: 

Your Honours, if the Prosecution could just respond now and then we don't have to do written submissions.  None of the arguments that we heard from the Defence excludes the material ‑‑ the materials to be used during cross‑examination.  None of the arguments that we heard from the Defence excludes this piece ‑‑ this material from being entered into evidence.  When I cross‑examined the witness on these materials, it was presented to the witness as a filing before this Court.  I didn't say he was an expert reporting ‑‑ I didn't use that word.  And I cross‑examined him on that basis.  

Secondly, as to Mr. Skolnik's argument that somehow the Kambanda decision would exclude the use of this document is preposterous.  Clearly it has been the Prosecution's case all along that soldiers were killing Tutsi civilians in Kigali ‑‑ in fact, all through Rwanda during the period.  That was what all our case is about.  This piece of evidence, of course, corroborates the Prosecution case.  It has nothing new about it.  It just happened to come from the Defence.  

And thirdly, the standard for admissibility does not preclude this piece of material to be entered into evidence.  As I said before, we had materials from Wikipedia.  No one said then we had to call the people who entered that material into Wikipedia for cross‑examination.  It really doesn't make sense.  
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MR. PRESIDENT:

Since the Bagosora Defence wants to file something in writing on this, we will rule once we have received it.  

The Ntabakuze Defence, re‑examination.

MR. TREMBLAY: 

Thank you, Mr. President.

May I request the witness to go close to the easel, with your leave, of course?  I have a few minor questions of clarification for him.  

RE‑EXAMINATION
BY MR. TREMBLAY:

Q.
Major Ntabakuze, during the examination‑in‑chief and also during the cross‑examination, you said that the companies of the paracommando battalion were placed on stand-by status in the evening of the 6th, as well as a better part of the day of the 7th.  We would like to know where exactly were those companies positioned when they were placed on stand-by status?  

Please oblige this Court by using a felt pen to mark the exact locations of those companies indicating their respective names.  

MR. TREMBLAY:

Is it possible to have the camera zoom in on the easel, thanks? 

THE WITNESS:

What colour do you want me to use?

BY MR. TREMBLAY:

Q.
Any colour; in so far as we have the indications of the names of the companies and their exact location when they were placed on stand-by status. 

MR. PRESIDENT:

This document we have there now is a document we have seen before in this case?  

MR. TREMBLAY: 

Mr. President, I am using D. NT4, and this is a copy which corresponds to the original, which is in evidence. 

MR. PRESIDENT:

Yes.  So it's a copy and we will then be able to write on it.  Please proceed.  

THE WITNESS:

Mr. President, from left to right are the offices of the paracommando battalion companies.  Here, we have the office ‑‑ 

BY MR. TREMBLAY:

Q.
Wait a minute, Witness.  The quality of the photograph is not good.  

MR. TREMBLAY:

Is it possible for the camera to reduce the brightness or the angle?  

MR. PRESIDENT:

Could you do that, video booth?  

You want to use the upper part now, don't you?  

MR. TREMBLAY: 

Yes, sir. 

MR. PRESIDENT:

Now, please zoom in on the upper part of this sketch; will you do that, video booth, please, now?   The upper part.  Could you kindly move the camera upwards so that we see the upper part, and then you zoom in on that upper part?  

MR. TREMBLAY: 

Okay.  

MR. PRESIDENT:

Thank you.  Please proceed.  

THE WITNESS:

Mr. President, I would like to start by briefly explaining the sketch before I start marking on it.  So all this is the parade ground.  My office is on number 12, the office of the camp commanding officer is on number 13.  Number 17 is the office of the artillery support company of the paracommando battalion.  Number 17 has two offices, the office of 4th company and the office for the headquarters and services company. 

BY MR. TREMBLAY:

Q.
Please write "SP" against number 17.  And at number 18 write what you just said, 2nd company and headquarters company.  

THE ENGLISH INTERPRETER:

Mr. President, two people are speaking at the same time.  

THE WITNESS:

Here, we have two companies:  4th company, which had its office to the upward position; and the other company, which was at the downward position.  Actually, the entrance to this company was this way and the entrance to the 4th company was this other way.

BY MR. TREMBLAY:

Q.
Please mark it on the map.  

A.
4th company.  So soldiers of the SP company usually assembled in front of the company office. 

Q.
Witness, calm down, please.  

MR. PRESIDENT:

I seem to remember that there is some explanation underneath here explaining that we find.  Can't we now concentrate on the question, namely, what you wanted to get?  

BY MR. TREMBLAY:

Q.
 Major, what we would like to know is as follows:  Where were the companies positioned during the standby period?  

A.
The SP company was stationed here in front of the company office.  The 4th company was stationed here.  The headquarters and services company was stationed here.  Now, this offices comprises the offices for 2nd and 1st companies. Since the 2nd company was absent, it was only the 1st company which was occupying this wing.  The 1st company was stationed here.  The 3rd company is here ‑‑ its office is here; and the office of the S3 is located nearby.  That is where I held the meeting during the night of the 6th to 7th.  So that company was assembled here.  

They were not in ranks.  They could be at ease.  A soldier could go to the rest room, ease himself and come back.  They had their meals there.  They were there on stand-by status awaiting possible orders.  The office of the CRAP was here at number 7, near the office of Major de Saint‑Quentin. So that was the position of companies in the night of the 6th to the 7th and during the day of the 7th up until around 4 p.m.  

MR. TREMBLAY: 

Mr. President, that was clarification number 1, which I sought.  

BY MR. TREMBLAY:

Q.
Major Ntabakuze, you could take your seat.  

MR. PRESIDENT:

Do you want to tender this document?  

MR. TREMBLAY: 

Yes, Mr. President, with the leave of the Court, of course.  

MR. PRESIDENT:

Mr. Matemanga.  

MR. MATEMANGA: 

D. NT236.  

MR. PRESIDENT:

Thank you. 

(Exhibit No. D. NT236 admitted)

MR. TREMBLAY: 

If the witness could be shown Exhibit P. 413, which we saw this morning.  That Exhibit P. 413 is the social security card or form. 

BY MR. TREMBLAY:

Q.
 Major Ntabakuze, on top of that document, are you able to see the following information, "national social security fund".  

THE ENGLISH INTERPRETER:

The witness's microphone is off.

BY MR. TREMBLAY: 

Q.
We didn't hear your answer, sir.  

A.
Yes, I can see where is written "national social security fund".  

Q.
Major, did we have that mention on the social security card before the 7th of April 1994. 

A.
Not at all.  There was no official document in Rwanda bearing any inscription in English.  It was either Kinyarwanda, French, or Kinyarwanda and French.  English came in after the 17th of July 1992 – 1994.
Q.
Now, we are going to review this very rapidly.  And the same question holds for the English‑mentioned "certificate of registration."  Did we have that mention on the social security card?  Yes or no.  

A.
Never.  We never had any such mention before the 17th of July 1994. 

Q.
What about the next‑mentioned "surname"? 

A.
My answer is the same:  There was no mention in English. 

Q.
The next mention which is of interest to me is nationality.  And what is your answer, sir? 

A.
We did not have such mention in Rwandan documents, except perhaps the passport. 

Q.
The next mention which is of interest to me is "date of birth".  What is your answer, sir? 

A.
We did not have any such mention in official documents in Rwanda. 

Q.
The next mention, sir, is "father".  What is your answer? 

A.
Same answer. 

Q.
The next ‑‑ 

MR. PRESIDENT:

The question now is, we didn't have such mention ‑‑ does that only relate to the fact that the English has been added or the entry as such?  With other words, "father" was mentioned in Kinyarwanda, I assume.  We will come back to other matters later.  

BY MR. TREMBLAY:

Q.
Do you want to answer that, Witness?  

A.
Actually, Mr. President, what we are demonstrating here is that this card or form was not contemporaneous to the pre‑17 July 1994 state of affairs, so it is our position that this form is a fabricated document, falsified because it did not reflect the situation prior to 17th of July 1994.  

MR. PRESIDENT:

Ms. Graham.  

MS. GRAHAM: 

Yes, Your Honour, the Prosecution has never stated that this document predates April 1994.  The position is that, yes, it is a document after 17th July 1994, hence its English reference on it.  What is of importance is the social security number listed on the document, not the English text.  And we have never made any representation to the effect that it predates April 1994.  

BY MR. TREMBLAY:

Q.
Last question, Witness.  The social security number which we saw on D. NT135A, is it consonant with the one we have on Exhibit P. 413?  

A.
No way.  

Q.
Very well, Witness.  

Major, we have come to the end of your examination‑in‑chief and cross‑examination.  Now, with the leave of the Court, my question to you is as follows:  Do you have anything to add in light of the cross‑examination?  Of course, with the leave of the Court.  

A.
Yes, indeed.  

Mr. President, Your Honours, let me avail myself of this opportunity to bow down before the memory of all Rwandans of all ethnic groups, and of all non‑Rwandans who died during the Rwandan tragedy.  Let me also seize this opportunity to express my feelings for the suffering of the survivors, the widows, orphans, and those disabled by the war which has been raging in Rwanda since 1990.  My heart goes out to these many souls.  

At the same time, I am hoping and praying that Rwandans would reject the heartshed of war, so as to build a reconciled and democratic nation, a land of peace and happiness for all Rwandans and people living in Rwanda without any distinction.  And I will be very happy to provide my modest contribution to this work of peace building.  

Mr. President, I am happy that I was given this opportunity to give explanations regarding the charges against me before this Court.  I tried as much as possible, and I hope that I was able to give you information regarding my evolution and my innocence.  

And, lastly, Mr. President, Your Honours, I would like to thank you sincerely for having keenly and kindly listened to my evidence.  I thank you.  

MR. PRESIDENT:

Thank you very much.  

That was the end of your testimony, Major Ntabakuze.  Thank you very much indeed.  If you could resume your normal seat now, thank you.  

THE WITNESS:

Thank you.  


(Witness excused)

MR. PRESIDENT:

You have two witnesses waiting.  Is any Kabiligi witness in the adjacent room?  Not today.  

Who will go first tomorrow morning?  

MR. HIVON: 

LX65 first, about one and a half hours or two hours in chief; then RX3, two hours.  KP22 will also be ready, about 30 minutes.  Then KVB19.  

MR. SKOLNIK:

I just want to make a correction on KVB19.  Sorry ‑‑ KVB19 won't be ready to go until Wednesday afternoon.  There is tremendous amount of preparation involved in the preparation of that particular witness.  But RX03 ‑‑ well, LX65, RX03 and KP22, we can put them all up tomorrow, depending on how long the cross is going to be on those three.  But that may spill into ‑‑ I have a feeling that may spill into Wednesday morning, and we would be ready with KVB19 for the afternoon Wednesday.  I don't believe we have any other witnesses in Arusha for the rest of the week.  There are witnesses to come on Friday, but nobody here for the rest of the week.  

MR. PRESIDENT:

Your witnesses will be arriving so late on Friday that there will be no Kabiligi witnesses Thursday and Friday?  

MR. SKOLNIK:

That's correct.  Well, we may spill over into Thursday with KVB19. 

MR. PRESIDENT:

Yes, but no other witnesses.  

Nsengiyumva team, we have read your correspondence with Mr. Essombe and we do not need any details there.  What we need now is simply to know whether you have any witnesses available for Wednesday, Thursday, Friday this week.  

MR. BW'OMANWA:

No, Mr. President. 

MR. PRESIDENT:

Ntabakuze Defence?  

MR. TREMBLAY: 

That "no" which you have heard ‑‑ or, the name which you have heard often mentioned, that of Major de Saint‑Quentin is someone we are anxiously waiting for, and there is nothing for me to say. It's up to the French government to decide.  

MR. PRESIDENT:

He is the only candidate, but there is no confirmation so far?  

MR. TREMBLAY: 

Indeed, My Lord.  And I can assure you that your personnel ‑‑ the people from the registry is doing its very best to bring the witness as soon as possible.  

MR. PRESIDENT:

But, so far, no confirmation that he will be here this week, but we can hope.  

Nsengiyumva Defence, could we start with Mr. Nsengiyumva towards the end of the present week?  Would you look into this issue overnight?  You may not need to make a clear commitment now, if that increases the possibility that you will say yes.  

MR. BW'OMANWA:

Mr. President, I am afraid I don't need the evening to think over this.  It's not possible.  It's safer not to raise expectations unnecessarily.  

MR. PRESIDENT:

Yes.  The problem is, of course, that the last two weeks may be crowded.  I will be away on the 9th and the 10th for the General Assembly.  It would really be good if we could start Mr. Nsengiyumva.  I would really appreciate to hear his entire testimony and be present.  Please look into this.  

Anything else we should discuss?  

Bagosora, do you have any witness?  

MS. TURNER: 

No, Mr. President, we don't have any witnesses in Arusha at this time.  Our next witnesses would be X06 and X07, who cannot testify before the 2nd of October, according to the recent ruling.  And, at this point in time, we are awaiting the Bench's decision on the modalities with respect to Colonel Maurin.  We filed, recently, submissions in this record making suggestions as to what modalities might be followed with respect to this witness.  

MR. PRESIDENT:

Yes.  What did you mean by those submissions?  They were filed either on the same day or the day after our modality decision on de Saint‑Quentin.  When you wrote that, had you then taken into account our decision on de Saint‑Quentin, because I found no explicit reference to that decision in your submissions.  

MS. TURNER: 

No, that's right, Mr. President, but I believe our situation is quite different from that of the Ntabakuze team, the submissions that were made by that team overall and the decision that followed in that regard.  The main difference being that the Defence for Bagosora wishes to have the opportunity to freely discuss the questions that we would like to ask Colonel Maurin.  Before we decide whether or not he is going to testify, we need to know the answers to the questions that we will be asking him.  

MR. PRESIDENT:

All right.  We will look into what you just said.  

Anything else for today?  

MS. TURNER: 

Mr. President, just in relation to the two expert witnesses for Colonel Bagosora that we had anticipated to put on the stand in December.  There seems to still be a question.  I would like the Court's guidance at this point in time as to whether or not we should be filing a motion for the timing or scheduling of these two expert witnesses; and, if so, that can be filed promptly.  Otherwise, we have made our submissions in the form of a letter that was filed last week. If that's sufficient, then the motion won't be necessary.  

MR. PRESIDENT:

No, you were very clear in your letter.  There is no need to repeat that.  The only new development is that the Kabiligi Defence has withdrawn its consent to hearing those experts after their own defence, on instruction by their client.  Do you have anything to add in that connection?  

MS. TURNER: 

Well, it's the position of the Defence of Colonel Bagosora that there was no consent to be withdrawn in the first place.  There are orders of the Chamber.  There are decisions that were taken, and it was indicated over the last, I believe ‑‑ at least February or March of 2005, that the situation would be monitored and the Defence teams would be accommodated or dealt with accordingly.  And these decisions that were made throughout the last year and a half, indicated that the Kabiligi Defence could hear its witnesses at the end, but there was never any strict rule, as far as I can tell, that there was no way that the two expert witnesses ‑‑ not only the Bagosora Defence, but also the Ntabakuze Defence wanted to hear.  I am not clear on whether it was the same witnesses at that point in time or if it was other expert witnesses that they had intended to call, but it was the position of these two Defence teams that the experts be heard at the end of all the evidence in order that their testimony reflect the totality of the court record.  And we maintain that position in that we have proceeded on this basis for the last year and a half, and at this point in time, as you noted in our letter, we still don't even have a mandate with Mr. Peter Caddick‑Adams, and we are working very hard on getting that as soon as possible.  

MR. PRESIDENT:

Mr. Skolnik?
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MR. SKOLNIK:

I recall that when we had the status conference at the end of the last session in July 2006. 
Mr. Constant, I believe, raised the issue of Caddick‑Adams, and you will notice on the proposed sequence of witnesses, the Bagosora team had put Lugan to testify in this session, I believe, in week four or five.  

Now, with reference to Caddick‑Adams, I believe that Mr. Constant made a representation to the 
Trial Chamber at that status conference to call that witness after the Kabiligi witnesses.  And it's been my recollection, I haven't been able to check it on the ‑‑ on the computer, but it's my recollection that Mr. Constant was told that he had to organise his Defence to end October 13th; that's what I believe he was told by the President.  

So, as far as we're concerned, we want to put on ‑‑ we feel that this whole situation now is closing in on us time wise.  We have all kinds of problems because the Nsengiyumva team has just added six or seven witnesses; the Bagosora team has added witnesses; and in the last session, which I understood was supposed to present all of the Kabiligi witnesses, I feel all this is encroaching on us, and we're going to have a problem to finish the trial on December 13th.  I mean, we're trying to do everything we can to ‑‑ to finish off and complete our case.  But I feel that time is of the essence and we're being closed in by all the other parties in the case and I just want to advise the Trial Chamber of that.  

MR. PRESIDENT:

And that is why you must fill the time where we now lose one or two days with your witnesses, 
Mr. Skolnik.  I have said it many times.  I realise your situation, but that's why we were expecting you, this session, to really provide witnesses.  

We won't enter into discussion of this now, but let me simply say that the dates ‑‑ and, in particular, the one on 13th December ‑‑ stands in stone.  

Anything else to be said today?  If not the Court is ‑‑ Mrs. Mulvaney?  

MS. MULVANEY:

Mr. President, Your Honours, there is a question as to what day the defendant, Nsengiyumva, will take the stand.  We have five days of direct and two days of cross.  If you look at the two half days, which are Fridays, the logical day that he goes up is Wednesday of next week, and we'd like some feedback from the Court as to whether or not that's ‑‑ if that's a feasible date?  

MR. PRESIDENT:

Yes, that's helpful.  

When will Colonel Nsengiyumva finally testify, when is he starting? 

MR. BW'OMANWA:

Mr. President, I know Ms. Mulvaney is very anxious to hear Nsengiyumva and so is the President, but there is a sequence that we sent out and we said that he will testify at the end of this session.  It's very clear, but if you really want him to testify earlier, we could try to put him up next week.  I can see the anxiety on everyone's face.  We can try sometime next week, but I can't say when, because there is an issue of the witnesses that ‑‑ well, Your Lordship talked about the correspondence that you've seen with WVSS -- oh, the speed, I'm sorry about the speed.  

MR. PRESIDENT:

I realise that that is problematic and it illustrates the problems in getting the witnesses within the deadline, so you have a problem there ‑‑ 

MR. BW'OMANWA:

Yes ‑‑ 

MR. PRESIDENT:

‑‑ and for that reason, it is very smart now ‑‑ 

MR. BW'OMANWA:

Yeah.  

MR. PRESIDENT:

‑‑ to start with the Accused as soon as possible.  

MR. BW'OMANWA:

(Microphones overlapping)
MR. PRESIDENT:

In other words, you have no control on the arrival of these six, and that's why you have to take into account that we must avoid a situation where we have time trouble in relation to Mr. Nsengiyumva, and where the Prosecution will later say that they don't have sufficient time for cross.  That's why I'm really giving you advice now to start giving priority to Mr. Nsengiyumva; it's good management. 

MR. BW'OMANWA:

Yes, we ‑‑ we have always believed in good management and, I think, Mr. President, you've seen this in the past.  We intend to continue with that.  So, instead of the last week, we intend to see if we can put him up a little earlier, but probably before the end of the week, we'd ‑‑ we'd give some very precise information.  But I appreciate the anxiety on everyone's side; we'll put him certainly ‑‑ probably, before the end of the last week.  

We'll take into account what Your Lordship said about your absence sometime later.  We ‑‑ let me not give an undertaking right now in the absence of lead counsel, but I have taken the advice seriously and we certainly will come up with a reasonable proposal.  

MR. PRESIDENT:

That's promising; let's hope for Tuesday or Wednesday next week.  

Anything else to be said? 

If that is not the case, tomorrow morning at 8:45.  

The Court is adjourned. 

(Court adjourned at 1710H)
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