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P R O C E E D I N G S

MR. PRESIDENT:

Good morning.  The Court is in session.  

Mr. Skolnik.  

MR. SKOLNIK:

Good morning, Mr. President.  Good morning, Judges.  Good morning, colleagues.  Good morning, Colonel.  

I would like to advise the Trial Chamber that General Kabiligi is absent this morning.  

MR. PRESIDENT:

Thank you.  

Good morning, Colonel.  

THE WITNESS:

Good morning, Mr. President.  

MR. PRESIDENT:

Your cross‑examination continues.  

Last night there was this question about rules of discipline.  Do you have that in front of you now?  You wanted to have them before Mr. White proceeds.

THE WITNESS:

I am waiting for him.  

MR. WHITE:

It's exactly as Mr. President says, Colonel Bagosora.  Last night you wanted to check the rules.  Did you have a chance to do that?  

MR. PRESIDENT:

Mr. Skolnik has a copy which is now being provided to the witness.  Thank you.  

Then there was another matter yesterday.  Do you recall just before the 11 o'clock break that the issue arose as to whether there was a need for the witness to provide a list of his escort.  And then we asked him to do that in the 11 o'clock break, and I do not think that was done.  Now, if, for your purposes, that is necessary, let us ask him to do it at today's 11 o'clock break.  If you need it.  

MR. WHITE:

Yes, please.  

MR. PRESIDENT:

All right.  If you would do that during the 11 o'clock break today, Colonel.  

Please proceed.  

THE WITNESS:

What I have been given is an English copy.  I need a French copy.  

MR. SKOLNIK:

I believe I have a French copy.  I am sorry, I thought it was the two of them together. 

MR. WHITE:

For the record, we think that what's being produced is a copy of Exhibit P. 155, the rules of discipline.  

THE WITNESS:

He did not give the entire rules. 

MR. SKOLNIK:

And the English translation only went to article 45.  But the ‑‑ here's the complete French document.

MR. PRESIDENT:

Now we have to start with a question, because we may not need the missing pages.  It depends on which provisions that are really relevant.  

What is the question?  

MR. WHITE:

Mr. President, unfortunately, the witness made reference to wanting to look at the rules of discipline in the midst of some other questions I was asking, so I don't know what the witness wants to look for.  It seems to be part of his answer.  I didn't ask anything specifically about the rules of discipline, and I don't have any questions specifically about it.  

MR. PRESIDENT:

Yeah.  You just proceed.

MR. SKOLNIK:

Okay, but I remember what the colloquy was about this, Mr. President.  The witness said that if he had the le règlement de discipline and article 60, he would explain to Mr. White ‑‑ be able to give the explanation to Mr. White in reply. 

MR. PRESIDENT:

Yes.  We all remember this.  Now we have to hear the question. 

MR. WHITE:

I don't remember the question that he was trying to answer.  

MR. PRESIDENT:

It doesn't matter.  What is your first question this morning?  

THÉONESTE BAGOSORA, 
CROSS‑EXAMINATION (continued)
BY MR. WHITE:

Q.
Colonel Bagosora, you will agree with me that as between yourself, General Kabiligi, Colonel Nsengiyumva, and Major Ntabakuze, that General Kabiligi in April 1994 had the most military authority of any of the four of you? 

MR. SKOLNIK:

Objection.  I think he should specify when in April 1994.  No.  He said in April.  He didn't say what date in April.  

MR. PRESIDENT:

After his appointment to general, isn't that the point?  

MR. WHITE:

The witness is perfectly capable of answering without my learned friend's intervention, if he wants to make specifications.  But clearly after his answer yesterday about the appointment of Kabiligi as a general on the 16th or 17th April, that would be the period we're talking about.  

MR. PRESIDENT:

Yes.  So the question relates to the period after his appointment to ‑‑ as general.  

Answer?  

THE WITNESS:

Let me start by pointing out that in the Rwandan armed forces position was overriding the rank.  Now, if I requested to refer to article 60 of the rules of discipline, I would like to remind you the levels of military command.  Military authorities who have authority over the others, and those who are not on this list, do not have any authority over the others, excepting with regard to an article, which I will revisit and which concerns rank. 

As you can see, military authorities who have power over people in the Rwandan army are the president of the Republic of Rwanda, as commander in chief of the armed forces.  He has authority over everybody.  You have the minister of defence of the armed forces, who has powers, but limited; but he, however, has authority over everybody but with a restricted jurisdiction concerning the sanctions they can mete out.  

The Rwandan army chief of staff has authority over elements of the Rwandan armed forces, subject to sanctions and punishments which are restricted to his level.  Unit commanders also have authority over their personnel, and I am going to end at this level.  I would not want to go further down.  

In the defence ministry, only the minister within the defence ministry can exercise authority over people.  The other officials in the MINADEF cabinet do not have authority over people, including the director of cabinet.  He is not one of the figures who have authority over personnel.  

Now, if we go further down, the army chief of staff has command over all those who are placed under his command or authority.  But concerning members of his staff, that is, G1, G2, G3 and G4, they are advisers to the chief of staff; they do not have any authority over anybody.  They do not have command authority over unit or operational commanders.  They are advisers to the army chief of staff.  

Now, Brigadier General Kabiligi was G3 of the Rwandan army.  He does not have any authority over anybody.  He was the adviser to the chief of staff.  If he wanted to convey any orders, the orders had to be conveyed via his boss, who would approve the orders, sign them, and release them under his signature, that is, the signature of the chief of staff.  

Now, Brigadier General Kabiligi did not have any authority over me at the level of MINADEF cabinet, just as he did not have any authority over any member of the Rwandan army if he did not go through his boss, the chief of staff.  

Operational commander:  Talking about operational commander, we can now refer to 
Lieutenant Colonel Anatole Nsengiyumva.  Lieutenant Colonel Anatole Nsengiyumva, as operational commander in Gisenyi, fell under the direct authority of the chief of staff and solely the chief of staff.  Therefore, he was not under the authority of the G3.  Whether the G3 was a general or a colonel, he was not under the authority of the G3.  He was under the authority of the Rwandan army chief of staff.  

Talking about unit commanders now, Major Aloys Ntabakuze was commanding officer of the paracommando battalion.  As unit commander he was under the orders of his operational commander in Kigali town.  And here I am referring to 1994, and the person who had that position at the time was Colonel Félicien Muberuka.  And at the highest level, he was under the authority of the chief of staff.  He was not under the authority of the G3.  Being a general, like Brigadier General Gratien Kabiligi, he was not under the authority of the G3, just as he was not under the authority of the director of cabinet in the defence ministry.  

This is to explain to you the relationship between the four of us.  There was no relationship between the four of us.  I did not have any relations with Kabiligi, nor did I have any relations with the other two.  And Ntabakuze, and Nsengiyumva, who was in Gisenyi, did not have any relations.  Kabiligi, as G3, did not have any relations with the ops commands and the units, unless via his chief of staff, and he cannot give an unsigned order.  He prepares decisions for his boss, and when the boss signs those decisions, then the boss is the one giving orders, not the person who made the proposal.  I think that is the answer I wanted to give.  

BY MR. WHITE:

Q.
The chief of staff at the time we are talking about was General Bizimungu, right? 

A.
Right. 

Q.
And when Kabiligi was appointed as a brigadier general, he became the deputy chief of staff to Bizimungu, right? 

A.
He became the G3 of the Rwandan army.  He did not become deputy chief of staff, no, sir.  He became the G3 of the Rwandan army.  

Q.
Well, I suggest to you that he was, in fact, the deputy chief of staff.  

A.
Well, that is a figment of your imagination, but it is far from true.  I am telling you no.  

Q.
You agree that in the absence of the chief of staff, a deputy chief of staff would be in charge, right? 

A.
As I just told you, General Bizimungu did not have a deputy chief of staff.  But what applies in the absence of the chief, and this is provided for in the rules, the most senior officer in the highest rank will serve as the acting chief of staff in the absence of the chief of staff.  That is how you have to understand those things.  

Q.
And that would have been Brigadier General Kabiligi? 

A.
I am telling you that was the principle.  Now, you need to give me the date so that we will know whether at that date Kabiligi was the most senior officer as at that date in the Rwandan army headquarters.  I am giving you the principle.  Now you need to give me a date as benchmark, because at a certain point in time, Kabiligi could have been away on mission, so it could have been someone else, but that is the principle.  

Q.
So, the date that we have been talking about with General Kabiligi has remained the same since you told us that he was appointed as brigadier general on the 16th or 17th of April 1994.  

MR. PRESIDENT: 

Is a question pending?  

THE WITNESS:

I am asking him whether he is certain that when Kabiligi was appointed brigadier general on the 17th of April, whether General Kabiligi was in Kigali.  In order for him to serve as the acting chief of staff, it would be necessary for the chief of staff to be absent.  We need to establish that nexus.  The chief of staff is absent, General Kabiligi is present, but on what date?  

MR. PRESIDENT:

Next question.  

BY MR. WHITE:

Q.
Well, General Kabiligi was also appointed as the chief of military operations for the Rwandan armed forces, wasn't he?  

A.
In all armies the world over, the G3 is a position which is charged with handling military operations.  The G3 is the adviser to the chief of staff with regard to military operations. 

Q.
So, are you telling us that the military decisions that General Kabiligi made in terms of conducting troops, sending units out into battle, moving resources around, that you were in a position to countermand those orders? 

A.
I have already said that I do not have any relations with the Rwandan army.  I do not have any relations with the G3 of the Rwandan army, and I do not have any authority over the army.  And you are fully aware of that.  My duties are outlined in documents already in evidence.  I do not have any authority over the Rwandan army; therefore, I do not have any authority over General Kabiligi, G3 of the Rwandan army.  

Q.
And when you were called back into service on the 21st of May, the situation remained the same?  

A.
Yes.  Whether a retired or active colonel, as director of cabinet in the ministry of defence, my duties did not change.  But at that time I was governed by the rules of discipline. 

Q.
You will agree with me that under those rules of discipline in the structure of military authority, that General Kabiligi was responsible for the military decisions that he made, right? 

MR. CONSTANT: 

Mr. President, I have a question.  Is my client considered as an expert in the organisation of the Rwandan army for such questions to be put to him?  I really do not understand the meaning of all this.  For that reason, I object to that question.  

MR. PRESIDENT:

The witness served in the Rwandan army for many, many years.  Based on his factual knowledge, he will answer the question.  That's how I understand the situation.  We have to overrule that objection.  Yes.  

And now the answer, please.  

THE WITNESS:

Let him repeat it.  

BY MR. WHITE:

Q.
Do you remember the question, Colonel, or do you just want me to repeat it for fun?  

MR. CONSTANT: 

Objection.  I really do not at all like the comments made by my learned friend Drew White.  I really do not see why he is putting such questions to my client.  

MR. PRESIDENT:

Could you give a piece of paper to Colonel Bagosora, Mr. Matemanga?  Thank you.  

If you would just jot down the essence of the questions sometimes when the objections are coming up.  That will reduce the need to repeat the questions.  

Can you repeat the present question, please?  

BY MR. WHITE:

Q.
Colonel, under the rules of discipline and the military command structure that you have described, you agree that General Kabiligi was responsible for the military decisions that he made? 

MR. SKOLNIK:

I object to the question, because the colonel already answered the question, and he said that Kabiligi doesn't give orders, he is only a counsellor or an adviser to the chief of staff.  And, therefore, the question is not ‑‑ is improper and misleading.  The colonel already answered that question.  That's been asked and answered.  He said previously he has no operational authority over the troops, and he gave examples.  And, therefore, what Mr. White is putting to him is incorrect and not based on the evidence.  

MR. PRESIDENT:

Any comment, Mr. White?  

MR. WHITE:

My learned friend's objection, based on the previous answer of this witness, does not bear out my recollection of what the answer was, that he had no authority to issue orders over any troops.  That's not what I recall the answer to be.  What I recall is that that seems to be the position generally of the Kabiligi defence, so it would seem that my learned friend is putting his argument in front of the witness before the witness has given an answer.  

MR. SKOLNIK:

Not at all.  He said Kabiligi did have any ‑‑ not have any relations with the operational commands, unless via the chief of staff, and he cannot give an order.  This is what the colonel said.  

MR. PRESIDENT:

There may ‑‑ 

MR. SKOLNIK:

I am not inventing it.  

MR. PRESIDENT:

There may always be an element of repetition in a trial.  That goes for questions, and it certainly goes for answers.  I think we will now probably have to take that into account and not too frequently object on the basis of asked and answered, if there are some common elements.  If you look at the speed with which we are proceeding now, it's horrible.  

Now, do you have the question, Mr. Witness?  

THE WITNESS:

I have already said that as adviser to the chief of staff, the G3 prepares the decisions of his boss, and his boss adopts the decisions and transmits the orders.  That is the structure.  Now, I have put the question to him to be specific regarding the date when the chief of staff was absent.  And Brigadier General Kabiligi was at staff headquarters in the position to be the acting chief of staff, because during that period, during that date, he acts in the stead of the chief of staff who is absent, and he takes decisions, and the decisions he takes during that time frame commits him. 

BY MR. WHITE:

Q.
Colonel, that's a response to some question, but it's not a response to my question.  My response ‑‑ my question is quite a bit simpler.  The question was, under the rules of discipline that you have cited and the military command structure, General Kabiligi is responsible for the military decisions that he made, right? 

A.
You seem to be telling me that he took military decisions.  If you know the decisions, I will ask you, first of all, to show them to me before making any statement. 

Q.
Colonel, whether he made decisions or didn't make decisions is irrespective of the structure of my question.  My question to you is that he is responsible for the military decisions that he made.  

MR. CONSTANT: 

Mr. President, I am objecting.  My client has already explained in which eventuality General Kabiligi would be able to take decisions.  So he is asking counsel for the Prosecution, "Give me the period during which he could have taken decisions."  So the question my learned friend is putting is hypothetical.  So my client is asking him to give the period.  So the question I am asking is whether we are thinking in theoretical terms.  If decisions had been taken, if and (unintelligible), honestly, I do not see the relevance of this.  If there are concrete decisions, then let them be put to Colonel Bagosora.  If there are no decisions, then we are actually at the level of speculation which are extremely unlikely in light of all the answers Bagosora has already given.  

MR. WHITE:

Mr. President, you can see that my learned friends are very anxious about this area and that they are seeking to hijack the area of questioning that I want to go into.  This witness has the rules of discipline in front of him.  He's been testifying on it this morning.  He said he wanted to look at it last night, and that's the area that we're in.  He has already been describing the military command structure.  I am now seeking a clarification.  Whether we get to precise decisions, precise orders, precise instructions of Kabiligi, if at all, is another question.  What we're dealing with here is the question of the command structure that my learned friend knows his witness has been testifying to this morning on the basis of the rules of discipline.  

MR. SKOLNIK:

Excuse me, Mr. President.  We're dealing with an important issue of command responsibility here.  Sorry.  

Mr. President, we are dealing with an important issue of command responsibility.  The question was General Kabiligi is responsible for military decisions he took.  The witness says, "Show me the decisions that you're talking about," because the witness's previous answers had indicated that Kabiligi doesn't make decisions, he's only an adviser.  And we can't pussyfoot around with this.  There's a structure in an army, and in that structure in the army, people are responsible according to a hierarchy.  And Mr. White can't put decisions to him that are not true or are that ‑‑ or are science fiction rather than real fact.  Maybe Mr. White has questions that are interesting for him, that may be, but they have to be related to the actual army we are talking about and the command structure of that army.  

MR. PRESIDENT:

When General Kabiligi makes decisions, is he then responsible for them?  

THE WITNESS:

Mr. President, General Kabiligi is a co‑Accused.  I think he will come and explain what he did.  

MR. PRESIDENT:

We have discussed the situation.  We will allow these questions, and we now think that the number of objections are too many.  You have to limit yourself.  

Go on.  

BY MR. WHITE:

Q.
Colonel, under the rules of discipline and the command structure of the military authority in the Rwandan armed forces, do you agree that General Kabiligi is responsible for the military decisions he made?  

A.
I would like you to refer to the articles you are relying on to put your questions.  You are talking about the rules of discipline, which I have before me.  Which article are you referring to?  

Q.
Colonel, you have the rules of discipline in front of you.  You profess to be familiar with them.  I don't need to cite them to you.  It's a simple proposition that I have put.  So just tell us whether it's true or whether it's false? 

A.
I have the rules with me.  I believe they include 76 articles.  I do not know whether the Court will give me the time to read the entire document.  I have not read this thing for ten years.  Now I have been talking to you about the general principles that I can remember -- and which, by the way,  are universal in all the armies of the world -- but when you talk about an individual, specifically General Kabiligi, he is the one who should know those things, not me.  But for the general principles that are universally known, I am prepared to answer, but not on Kabiligi.  For example, the functioning of the general staff, how the bureau heads operate, but do not talk to me about Kabiligi, I am not his counsel.  

Q.
Colonel, I am going to put the question to you one more time, and if you don't provide a response I am going to move on.  So think carefully about whether you want to be seen as failing to provide a response to this question because it's a simple one.  

Under the rules of discipline that you have been referring to the military authority of the Rwandan armed forces, do you agree that General Kabiligi is responsible for the military decisions he made? 

A.
In principle, whoever does anything is responsible for his or her actions.  Anybody who does anything, whether he is a civilian or a general is responsible for his acts. 

Q.
Well, it follows then, doesn't it, that General Kabiligi would also be responsible for the orders that he issued to his subordinates; right? 

A.
I have already answered that question. 

Q.
Well, remind me what was the answer, yes or no? 

A.
I have told you that each person, civilian or soldier, is responsible for his actions. 

Q.
But in the military command structure is not the commander responsible for the orders that he issues to his men? 

A.
I have answered.  

Q.
Well ‑‑ 

A.
I have answered in general terms because I told you that I have been outside of the military system for more than ten years.  I am just using the logic of what I can remember, because I have forgotten. 

Q.
Colonel, I don't understand why this question would seem to be so difficult for you.  So, my recollection is that you have an answered yes; am I right? 

MR. CONSTANT:

Mr. President, I would like to intervene.  Once again, I do not want my learned colleague to make comments of this type.  If he does, then I am going to bring up objections every time, and that will not save us time.  

MR. PRESIDENT:

The answers of the witness are noted.  Let's move on.  

BY MR. WHITE:

Q.
Now, in particular, you'll agree with me that if there were any crimes committed by General Kabiligi in his command during 1994, that he would be responsible for those crimes that he committed; right. 

A.
I have already answered that question. 

Q.
And more particularly, you'd agree with me that if General Kabiligi issued any orders to kill civilians on the basis of their ethnicity and, in particular, to kill Tutsis, that that would be a crime; wouldn't it?

A.
Mr. President, Your Honours, General Kabiligi is there ‑‑ his counsel is there.  He is represented.  I do not see why I should explain myself over what General Kabiligi did.  I do not want to be a witness for Kabiligi, or against him.  He did not ask me to do it, so ‑‑ 

Q.
In particular, you'd agree with me that an order to kill civilian Tutsi in the area of Karongi, spelt K‑A‑R‑O‑N‑G‑I and Bisesero, B‑I‑S‑E‑S‑E‑R‑O, in late June 1994, that such orders would have been illegal orders under the rules of discipline ‑‑

MR. SKOLNIK:

Object to the question ‑‑ 

MR. WHITE: 

‑‑ by the Rwanda armed forces.  

MR. SKOLNIK:

Excuse me, Mr. White.  There never was any evidence in this case that Kabiligi gave an order to kill civilians at Karongi or Bisesero.  There were other kinds of evidence, but not that.  

MR. WHITE:

Well, with respect, the testimony of XAI, his direct examination on the 9th of September 2003, page 15, lines 33 to 35, "He said that he did not want any Tutsi still alive at the time the turquoise operation soldiers would get to that area."  

BY MR. WHITE:

Q.
So, Colonel, my question to you is that if there was such an order, that would be a crime under Rwandan military authority; right?  

A.
But with ifs everything is possible:  If that did not happen; if General Kabiligi did not give those instructions.  It is General Kabiligi himself who can answer that question. 

Q.
Now, concerning Major Ntabakuze, you agree that Major Ntabakuze would be responsible for the orders that he would issue; right? 

MS. TURNER:

I am going to object to the question on the basis that it is not relevant to the Prosecution's case. 

MR. PRESIDENT:

That's overruled.  But why are you making that objection on behalf of the Ntabakuze team, Ms. Turner?  

MS. TURNER:

Mr. President, I am not objecting on behalf of the Ntabakuze team.  I am objecting as counsel for the witness.  

MR. PRESIDENT:

All right.  

Do you have any answer to that question?  

THE WITNESS:

I have already answered that each person, civilian or soldier, is responsible for his actions.  And I can repeat that.  

BY MR. WHITE:

Q.
And, in particular with respect to Major Ntabakuze, you would agree with me that ordering civilian Tutsi refugees to be moved from a location such as the Sonatube intersection to the top of Nyanza hill to be killed, that that would be a crime under Rwandan military authority and international law; wouldn't it?  

MS. TURNER:

I am going object to the question again, and I would like my learned friend to please explain in what way this question is relevant to his case.  Thank you.  

MR. PRESIDENT:

Do you have any explanation, Mr. White?  

MR. WHITE:

Yes, it's pled in the indictment.  

MR. TREMBLAY: 

Mr. President, I am rather modest in my interventions, so you will grant me the authorisation to express myself.  I do not understand that Colonel Bagosora should be asked to answer questions regarding issues that are supposed to be evaluated and determined by you.  If Major Ntabakuze committed violations or irregular or illegal acts, and if there is evidence for that, then it would be up to the Bench to determine.  But asking this witness to express himself on the possible criminal liability of my client is a procedure that is totally irregular, and I oppose.  I object to this line of questioning.  

MR. PRESIDENT:

Yeah.  We will make a finding on the basis of our rules.  But, now, the question is whether this would be a crime under the Rwandan military authority.  Please answer that question.  

THE WITNESS:

I have said, and I repeat, that I am basing myself only on the principles, to the effect that each person is responsible for his or her actions. 

BY MR. WHITE:

Q.
Colonel, you are familiar with the evidence of a massacre of civilians on Nyanza hill in Kicukiro commune on the 11th of April 1994.  You've heard that evidence here in this courtroom; right? 

A.
I learned of those massacres here during my trial.  

Q.
Do you recall that you learned that those civilians were men, women, children, infants, the elderly, the sick, all marched from the Sonatube intersection up to the top of Nyanza hill, where they were slaughtered; remember that? 

A.
There is a witness who appeared before this Court and who talked about that, but I do not believe I had any means of cross‑checking what was said.  And ten years later, I am not in the country to go to the site and investigate.  So this was testimony that was given in this Court, and it is up to the Court to assess that testimony. 

Q.
Do you agree or disagree that that slaughter was coordinated and supervised by soldiers of the Rwandan armed forces? 

A.
I have already answered that question. 

MR. TREMBLAY: 

I am sorry, Mr. President, I do not want to interrupt Mr. White, but an short while ago, he said that what he had suggested to the witness appeared in the indictment.  But for purposes of the record, it should be pointed out that this fact of having led people to Nyanza does not appear in the indictment. 

MS. TURNER:

Mr. President, I am going to object to my learned friend's question.  The witness just stated that he did not believe the testimony, and the question presumes otherwise, so he is misstating the witness. 

MR. WHITE:

That's a ridiculous objection.

But with respect to the first objection ‑‑ double teaming objections here.  Now, with respect to the first objection by Mr. Tremblay, the event is pled in the indictment.  ETO is referred to there, and we have heard lots of evidence about where these refugees came from and what happened to them. 
 

MR. PRESIDENT:

We now need an answer.  Let's get it now and move on.  

THE WITNESS:

Mr. President, I have answered.  I can repeat the answer if you wish.   

I have said that there is a witness who appeared before this Court.  He gave his testimony, and I did not have the means, and I still do not have the means, to go on the field to cross‑check whether what he said is true or not.  And here, in this Court, it is not my responsibility to assess testimonies. 

BY MR. WHITE:

Q.
Colonel, in fact, this march that I have referred to, and this massacre, was under your orders and your supervision, wasn't it? 

A.
I am telling you that I learnt about what that witness said here during my trial.  I do not know anything about what that witness said, let alone what you are fabricating or what you are imagining.  I never gave any instructions or orders for this alleged massacre. 

Q.
Colonel, you positioned yourself in your vehicle near the petrol station at the intersection of Kicukiro centre, just past the ETO on the way towards Nyanza.  It's about 500 metres.  Remember that?  

MS. TURNER:

Objection, the question is vague.  Can we have a date, please?  

MR. PRESIDENT:

It's on the occasion which has previously been referred to.  

THE WITNESS:

Which previous occasion?  

MR. PRESIDENT:

But you must remember the previous question.  

THE WITNESS:

Mr. President, I have to answer the Prosecutor's questions.  He has prepared the questions and he has to be specific about them.  I am not the one to remind him of dates; he is the one to do so.  

MR. PRESIDENT:

Mr. White, repeat your question.  

BY MR. WHITE:

Q.
Colonel, you know well that we are talking here about the massacre that took place at the top of Nyanza hill, the refugees who were marched there from Sonatube after leaving ETO, that we are dealing with the 11th of April 1994.  So my suggestion to you is that you positioned yourself in your vehicle about 500 metres past the entrance to the ETO on the way towards Nyanza; right? 

A.
During my testimony, I made it clear that I passed by ETO in the early afternoon when I was going to evacuate my family, which was in Camp Kanombe.  I passed by the same place again in the company of my entire family, at least those that had been in Kanombe, and I passed by the same place.  That is my answer:   

Given that I remember that testimony, what I added in my testimony here is that the vehicle, that is, the Mercedes jeep which has been shown on the screens here, I did not have it on that day.  I had placed it at the disposal of a family at OCIR‑Thé in the morning, and the vehicle had gone to Gitarama; it had not yet returned with the usual driver.  So, as far as I am concerned, the witness must have known that I had a jeep, a Mercedes jeep and he fabricated the testimony.  It is possible that he saw me pass by, because I passed there twice.  But I say it is totally wrong and incorrect that he claims to have seen me in a Mercedes jeep parked by that place on that day.  

Q.
Colonel, it's interesting that you would raise that issue about the vehicle now, because it's never been raised previously.  Your counsel never put it to any of the other witnesses who have come to testify about this matter.  You've never talked about this ‑‑

MR. CONSTANT:

(Microphones overlapping)

MR. WHITE:

‑‑ now brought into the picture.  It's never been included in any witness statements, any will‑say, anything to do with your Defence brief.  The first time we hear about this vehicle you now say you are in is out of your own mouth on the stand; right?  

MR. CONSTANT:

Mr. President, I would like to know ‑‑ and this is the second time that I am saying this this morning ‑‑ if the Court decides to accept that there should be pleadings and comments, this would be new here.  I believe the ‑‑ my learned colleague should read the examination and cross‑examination of Witness AR, so as to be clearer on this issue.  

MR. PRESIDENT:

So you are saying that this was actually raised during cross‑examination.  

What is your question having heard that?  Do you maintain the question or do you reformulate it?  

MR. WHITE:

No I maintain the question, and I will extend the question by adding that I suggest to you, Colonel Bagosora, that you just made up the existence of that other vehicle, which you describe as a Land Cruiser.  

MR. CONSTANT: 

Objection, Mr. President,.  The question concerns the fact that my client invented the vehicle or his evidence.  There is a witness who appeared, and he said that the Mercedes vehicle was somewhere else, and I do not want to mention his name, for purposes of his security.  

MR. WHITE:

(Microphones overlapping)…with respect to that evidence, it was somewhere else on a different day entirely.  

MR. PRESIDENT:

It has been suggested to you that the explanation you just gave is an invention.  What is your comment?  

THE WITNESS:

Witness AR testified here before this Court that on the 11th of April I stopped on the road near ETO in a Mercedes jeep.  I believe that if the records of his direct examination and cross‑examination are given to me, I can refer you to that specific issue.  This is a truth that can be verified.  

Now, during my direct examination, I pointed out that I passed by that place mentioned by Witness AR twice to go to Kanombe and to come back to Kigali.  But I also pointed out that on that day, when I passed by this place in the afternoon, the Mercedes jeep mentioned by Witness AR was on mission in Gitarama, but that on that day I had a Land Cruiser jeep.  

MR. PRESIDENT:

With other words, you are referring to the evidence in your examination‑in‑chief, and you are maintaining that what you have said is the truth.  

What is the next question?  

BY MR. WHITE:

Q.
Colonel, I suggest to you that the position that witness AR described you as being in when he observed you was the perfect vantage point for you to watch the organisation of the soldiers and Interahamwe marching those civilians to their deaths at the top of Nyanza hill.  

MR. CONSTANT: 

Objection.  I do not believe that Witness AR said what my learned friend has said.  He should put his question based on what AR said, not on his imagination.  If he says that AR said that, I maintain my objection for the simple reason that the area, the site described by AR, if you are there, you cannot see what is happening in Nyanza.  

MR. PRESIDENT:

Whatever Witness AR said, now it's being put to the witness that this was a good vantage point.  What is your answer?  

THE WITNESS:

A vantage point for whom and to do what?  

BY MR. WHITE:

Q.
For you to watch the soldiers and Interahamwe march the civilians to their death at the top of Nyanza hill.  

A.
I do not agree with your suggestion.  It is a figment of your imagination.  And if ever I had to observe what was happening at the top of the Nyanza hill, I would not have placed myself at that position.  And, another thing, I would say this witness did not see me, if he did not see me in my Land Cruiser jeep.  He knew that I had a Mercedes jeep, and testimony has been invented, and he said that I was in the ‑‑ in the Mercedes jeep, which I did not use on that afternoon.  

MR. PRESIDENT:

Now, the second element in your answer was relevant.  You said, "If ever I had to observe what was happening at the top of Nyanza hill, I would not have placed myself at that position."  So that's that valid point.  Why?  Explain why.  That would be the answer to the suggestion put by the Prosecution.  Can you specify?  

THE WITNESS:

I need to have a map to show you the contours of the hills and to prove to you that from that point you cannot see the top of the hill.  That is the answer.  

BY MR. WHITE:
Q.
Colonel, it's not a question of seeing the top of the hill, it's a question of whether or not you are able to see the organisation of soldiers and Interahamwe who are marching the soldiers (sic) on their way to the top of the hill.  I am not suggesting that you could see the entire operation in it's complete form from that particular vantage point.  What I am suggesting is that from that vantage point, you can watch and see the march proceed past ETO.  

MR. CONSTANT: 

Objection.  The previous suggestion of my learned friend was that Colonel Bagosora was there to be able to see how the victims are being hacked to death with machetes.  And when it is pointed out to him that it is not possible, he makes another suggestion, and he tries to make believe that it is the same.  He has the right to do that, but saying now that Bagosora was there to see the victims march past, I agree that he can make another suggestion, but he should not make it seem as if it is the first one, because he has realised that he was mistaken in the first one and he brought in a second one.  So I am objecting to the form of the objection ‑‑ of the suggestion.  

MR. PRESIDENT:

The first question read as follows.  I will read it again in English.  Maybe there was a translation problem. It reads at 9:53:60, "I suggest to you that the position that Witness AR described you as being in when he observed you was the perfect vantage point for you to watch the organisation of the soldiers and Interahamwe marching those civilians to their deaths at the top of Nyanza hill."  It's very close to the last one.  

Now, what is the answer?  

THE WITNESS:

The Court had promised to visit the site.  But, from here, I cannot talk to you about a point, a position, that I do not know.  How could it have been a vantage point to observe what was happening on the hill?  I am not in a position to imagine how the situation would present itself, because this would be pure speculation.  I do not have the necessary information to answer that question.  

MR. TREMBLAY: 

Mr. President, there is a problem with the pace of the proceedings.  It appears that things are going too fast and the court reporters are having great difficulties in recording the proceedings correctly.  So I would please ask for your intervention on this.  

MR. PRESIDENT:

Yes.  Let us agree to speak more slowly, but to move forward faster.  Next question.  

BY MR. WHITE:

Q.
Colonel, I suggest to you that you positioned yourself at that place to coordinate the organisation of the soldiers and Interahamwe with Major Ntabakuze, who was about one kilometre down the road, positioned at the Sonatube intersection.  

A.
I totally reject your suggestion.  It is unfounded. 
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BY MR. WHITE:

Q.
I suggest that you did this as part of your plan of the apocalypse to exterminate Tutsi civilians.  

MS. TURNER:

Objection to the question.  This is argumentative.  

MR. PRESIDENT:

What's ‑‑ 

JUDGE REDDY:

Can I just ‑‑ Counsel, can I ‑‑ I'm addressing you. 

MS. TURNER:

I'm sorry.  

JUDGE REDDY:

Now, that is an inference that the Chamber will be asked to draw at the end of this case.  So what is wrong with the counsel putting that to this witness?  Why is that argumentative, because that is their case?  

MS. TURNER:

My Lord, the witness has already testified that he does not believe the testimony that is ‑‑ that is on the record. 

JUDGE REDDY:

But that was not your objection, was it?  

MS. TURNER:

It is argumentative.  It's a line of questioning that the Prosecution is proceeding, despite the answers provided by the witness.  It's as though the answers of the witness are not being listened to. 

JUDGE REDDY:

Well, the purpose of cross‑examination is not only to test the memory of this witness, it is to test his demeanour, his consistency, his frankness, his candidness.  These are the criteria by which we will determine whether we believe him or don't believe him.  And the rapidity with which you pop up and down raising, in my view, utterly useless objections is not helping us assess his credibility.  

MR. PRESIDENT:

We have said this twice.  It was now said for the third time, so please bear this in mind.  

Go ahead.  

BY MR. WHITE:

Q.
All right.  Colonel, I'm going to finish off this line of questions with another suggestion to you.  

You were present in court and heard the testimony of Witness AR in the direction examination on the 1st of October 2003.  You heard Witness AR say this ‑‑ and I'm referring now to page 23, lines 1 to 9:  "So when I passed by Bagosora, I told myself the apocalypse that Bagosora had promised would occur is now coming to pass."  Do you remember that evidence?  

A.
You are reminding me of it.  But you, with your Witness XAM, know full well that this is the fruit of propaganda.  But that business of apocalypse has never existed.  Your own witness failed before this courtroom, gave an untruth, and you keep on referring to it.  That is propaganda.  

Q.
I suggest to you that what Witness AR testified to concerning the events of that day was true.  

A.
Do you mean to say that I told Witness AR that I was going to carry out the apocalypse, since you are quoting him?  Do you have proof that I told Witness AR that I revealed to him that I was going to implement my apocalypse plan, which you are referring to?  

Q.
No, that was not my suggestion.  

A.
Take out the word "apocalypse" from your question.  

Q.
Well, my suggestion didn't include the word "apocalypse."  It suggested to you that what Witness AR testified to was true.  

A.
That is an evidence.  When he gave an untruth, he talked about an apocalypse which never existed.  That is an evidence of his untruths, and that leads me to say that I cannot believe all what he said before this Court.  

Q.
All right.  Colonel, we're going to move to another issue. 

MR. WHITE:

And if Mr. Matemanga will assist, I have some documents to distribute.  If it please the Court, this is a small collection of documents, most of which were referred to by my learned friends in the direct examination.  I've taken the liberty of putting them into this small collection with tabs so we can more easily go through them.  

MR. CONSTANT:

For the record, since we are waiting for the document to be circulated, I would like to place on record that, once again and contrary to the time when it was the Defence cross‑examining, it is only during cross‑examination that documents are brought to us.  

MR. WHITE:

Well, Mr. President, I thought I was being courteous by putting them all into collections and ensuring that my learned friends didn't have to bring any previous exhibits on their own.  So for the sake of convenience, I assembled these last night.  

MR. PRESIDENT:

You just said that is a small collection of documents, most of which were referred to by counsel for Bagosora in his direct examination.  That was your statement?  

MR. WHITE:

I don't recall if I said most or many, but essentially that's correct, yes.  We're covering off some short points on some of the documents that have already been raised, and there's one new document contained in this collection.  

MR. PRESIDENT:

All right.  That is his explanation so far.  Let us now look at the documents and see how this develops.  

Where do we start?  

BY MR. WHITE:

Q.
If you take that collection of documents that's been presented to you and turn to the first tab, this is Exhibit P. 254.  It appears there in its English translation form as number B.  It also appears in its French form, which, for the record, is version C.  

MR. WHITE:

And just to be clear here, I'll note that the reason for producing the C version is because the A version, due to a photocopying issue, doesn't include all of the information.  So in the exhibit, the same document in French appears twice, one photocopied properly and once photocopied without all the information, so we're looking at the C version.  

BY MR. WHITE:

Q.
So, Colonel, this exhibit, P. 254, is entitled "The Organisation of Civil Self‑Defence."  Do you see that document?  

MR. CONSTANT:

Objection.  I would like that the document in evidence be shown to us, not copies made by the OTP.

MR. WHITE:

Well, that would be hard, since there's only one version in evidence, so I don't know how we're all going to look at it at the same time.  We've never done that before.  

MR. CONSTANT:

It is your problem, if you want to use your document which you have photocopied.  But what I am requesting is that the witness be given the document which is in evidence, not the one you photocopied last night.  

MR. PRESIDENT:

Yes.  So the witness can be given the original, but the rest of us will use this as a working tool and meanwhile we can start. 

MR. WHITE:

And for the record, Mr. Matemanga, that would be Exhibit P. 254C.  

Mr. President, I'm going to direct the witness's attention to a certain portion of the exhibit and elicit some comments on it and then move on.  So the first part will deal with what's marked in the English version as K0247625 and in the French version, K0041431.  

BY MR. WHITE:

Q.
Colonel, do you have that exhibit before you, P. 254C, the organisation of the civil self‑defence?  

A.
I have it. 

Q.
You've seen that document before?  

A.
During this trial.  

Q.
All right.  If you could turn, please, to the page that's marked at the top K0041431.  

MR. WHITE:

And, for the record, it will be marked as page number 5 and it has the title, paragraph 3.3, “Urgent measures to be undertaken."  

BY MR. WHITE:

Q.
All right.  Do you have that page in front of you?  

A.
Yes.  

Q.
All right.  If you look at the second entry there under "measures," it says, "Prepare lists of soldiers and gendarmes living in the residential areas in the Kigali‑Ville préfecture" and then in the column next to that, where it says "To be carried out," it says "MINADEF (General Staff)."  Do you see that entry?  

A.
But before perusing and dealing with that document, I would like to know who the author of the document is.  It is not signed.  It does not have any indication as to its provenance.  Before making any comments on anything whatsoever, I would like to know who the author is.  

Q.
Well, we were going to get to that, Colonel Bagosora, but for the moment, do you have that page and reference that I referred to in front of you?  Do you see it? 

A.
I do not agree that I will continue without having known who the author of the document is.  

Q.
Well, Colonel, I'm going to suggest to you that, according to this plan, certain tasks were attributed to MINADEF to be carried out, with respect to the civil self‑defence.  

A.
Where is the proof that this document originates from the defence ministry?  

Q.
You agree that certain tasks were attributed to MINADEF regarding civil self‑defence, right, irrespective of the document?  

A.
National defence, yes.  That was the chief mission of the ministry.  But with regard to this document, I would like to know the provenance.  Who produced this document?  Who is the author thereof?  

Q.
Well, my question to you is much, much simpler than what your question is, Colonel Bagosora.  And I remind you that I'm the one asking the questions and you're the one asking them ‑‑ answering them.  So my question to you is that MINADEF assigned certain tasks to be performed regarding civil self‑defence and those tasks included preparing lists of soldiers and gendarmes living in the residential areas of the Kigali‑ville préfecture; right?  

A.
Where are you reading that from?  Do you have an instruction from the prime minister, from the president, from the minister of defence?  If that is the case, show them to me.  

Q.
Well, it's interesting that you would raise the prime minister in this context, because if you go through that column of measures to be carried out and look at the -- all the various different agencies and parts of the government and the military that are assigned tasks regarding civil self‑defence, I think you'll agree with me that there's absolutely no reference to the prime minister in there, is there?  

A.
I am not working on a tract.  

Q.
Let's go to the next document then.  This is P. 38.  

MR. WHITE:

And if the witness could be shown Exhibit P. 38 in its original form, which is the A version.  That is at the second tab of the collection of documents I circulated, Mr. President.  

BY MR. WHITE:

Q.
Colonel Bagosora, you now have in front of you Exhibit P. 38A.  And if you look to the first typewritten page, at the top, you can see K0031548.  And you'll agree with me that this appears to be a letter dated the 30th of March 1994, addressed to the minister of defence; right?  

A.
Yes, I can see that.

Q.
And at the end of the letter, the signatory is from Nsabimana, Déogratias, the general major, chef état major; right?  

A.
That's correct. 

Q.
So Nsabimana, in the first paragraph, seems to be advising the minister of defence that he chaired a meeting on the 29th of March 1994 at the general army staff headquarters; right?  

A.
He is forwarding to him the findings of the meeting which he chaired on the 29th of March 1994 at the staff headquarters.  

Q.
And he says the purpose of the meeting was to hone the civil self‑defence plan; right?  

A.
Yes.  The purpose of the meeting was to hone or fine‑tune the civilian self‑defence plan and the framework of which had to comprise soldiers living outside the camp, yes.  

Q.
And you were present at that meeting? 

A.
But he mentions the people who attended his meeting.  It was his staff, the préfet of Kigali‑ville and the ops commander of Kigali‑ville.  And he gives them a copy of the report of the meeting for information purposes.  It is found at the end of the letter, to your left, so I did not attend that meeting.  

Q.
At the time of this meeting, you were the second most important official in the ministry of defence; right?  

A.
I was the directeur de cabinet of the defence minister.  

Q.
And the defence minister was out of town at the time, wasn't he?  

A.
What are you basing yourself on?  For me, he was in the country.  He was not out of the country.  

Q.
So this letter or a copy of it was communicated to you, wasn't it? 

A.
No.  I did not receive a copy for information purposes.  It was addressed to the defence minister.  

Q.
All right.  If you turn to the next page, paragraph number 7 in the English, it's marked K0207843.  In the French, it's at the very top of K0031549.  

Paragraph 7 says that, "MINADEF and MININTER" ‑‑ M‑I‑N‑I‑N-T‑E‑R ‑‑ "will be contacted so as to make weapons available for distribution to selected civilian personnel."  Do you see that entry?  

A.
I can see that sentence at paragraph 7.  I can see it. 

Q.
And that, in fact, what happened after this letter was written is that MINADEF was contacted regarding weapons for distribution to civilians; right?  

A.
I know nothing about that.  But what I can say ‑‑ I think it was Des Forges who said that.  I cannot remember exactly who said that.  But the chief of staff who signed this letter ‑‑ let me remind you that the previous day he had met Colonel Marchal and told him that he was afraid of the RPF resuming the war.  But what I mean to say ‑‑ and I believe it was Des Forges who said that ‑‑ on the 6th of April, the measures provided for in this letter had not yet been implemented, not all of them.  In any case, I saw this letter for the first time here during my trial.  I saw the letter here for the first time.  

Q.
Other than yourself, who in MINADEF would be responsible for weapons distribution?  

A.
You see, top secret and confidential letters, when they arrive in the ministry, even in the absence of the minister, I was not authorised to open them.  He had forbidden that.  Secret and confidential letters had to wait for his arrival.  During that period, he was there.  

Now, the service charged with the management of weapons and the regulation of weapons throughout Rwandan territory was the head of external security, in the person of Colonel Laurent Rutayisire.  So the minister had all the freedom to channel the letter where he thought it would be processed and attended to.  You have seen the organisation chart of MINADEF.  I did not have direct authority over the various service heads.  I did not have authority over them.  He channelled his mails the way he deemed it necessary.  And I think, or I surmise, that since it concerned weapons, he sent the letter to the director of external state security and registration of firearms for action.  I am surmising, because I do not have any information allowing me to be positive in asserting that he sent that mail to him.  

Q.
Aside from the letter, do you agree that you were the one at MINADEF who was responsible for organising the weapons distribution? 

A.
I am requesting that the exhibit be shown me which contains this service for external security containing a division on the regulation of weapons, and I have already explained that a while ago.  It is an organisation chart of the ministry, and the minister's cabinet handling political matters does not deal with that activity.  It is located in the technical service, and the head of that technical service, I have already named him.  I can repeat the name, Colonel Laurent Rutayisire.  He was the director of external security and matters pertaining to the governing and regulation of firearms throughout Rwandan territory.  

Q.
But you agree that when the minister was away, at least, that it was you that was signing the various weapons permits to authorise people to hold weapons; right?  

A.
When the minister was not there, in accordance with his instruction of January 1993, I could sign weapons permits only for requests he had already approved.  When the request is received, the minister puts his mark of approval and sends it to the director of external security and firearms matters.  When the service head fills the authorisation form and attaches the letter which has been approved by the defence minister, I will sign it.  I will sign it, and the instruction he had given in that connection is very clear.  You can go back and revisit that instruction.  Otherwise, I could not.

MR. WHITE:

If the witness could please be shown Exhibit P. 358.  And in the collection of documents that's been circulated, that's the next tab, Mr. President.

BY MR. WHITE:

Q.
All right.  Colonel, you have Exhibit P. 358 in front of you.  It's in the form of a Formule de message.  It indicates the sender as MINADEF; correct?  

A.
Yes, that's correct. 

Q.
And you are the one who sent that message; correct?  

A.
No.  

Q.
Other than yourself, who at MINADEF would be sending such a message to recruit retired officers into the civilian self‑defence?  

A.
The minister of defence.  

Q.
All right.  I'm going to turn to the next tab number.  And, Mr. Witness, Colonel Bagosora, you're going to need to go to the collection of documents that was produced to you.  This will be the fourth tab.  

MR. CONSTANT:

For the purposes of the record, I would like to point out, even though the Court approves, that contrary to what happened in the past, this is a totally new document and I'm seeing it for the first time.  

MR. PRESIDENT:

Mr. Constant, you are trying to build up an image here that we are adopting a different practice now than what we did during the Prosecution case.  That is not the case, and I have arrested you previously.  You may continue with these small remarks for the record, but let me say that I'm simply now following document by document in order to see whether there is an element of surprise.  So far I note that the first document was a P document, 254B and C.  Number 2 was a P document.  Number 3 was a P document, and now you are drawing our attention that is a totally new document.  Is that the point?  So have you seen this document before?  

MR. CONSTANT:

Mr. President, I would like to recall that there was an instruction that, before every cross‑examination, we should notify people of all documents to be used.  On the 21st April ‑‑ this letter of 21st April 1994, addressed by the operational commander to the bourgmestre of the Gikongoro commune, I believe this is a document that has not been tendered.  And I do not believe that it was disclosed by the OTP, and it is not amongst the thousand documents that I received ever since January '98.  

MR. PRESIDENT:

All right.  So this may be a new element.  

What is your comment on that, Mr. White?  

MR. WHITE:

Yes, Mr. President, this new element, this particular letter, became relevant during the direct examination of my learned friend, with respect to this line of questions, civil defence and the documents that he showed to the witness.  The Prosecution didn't have any intention of employing it until my learned friend put questions to the witness and the witness took the stand.  So we've produced it.  We've brought it to Court.  We circulated copies.  I decided to use it last night.  There it is.  

MR. PRESIDENT:

Do you have this document now, Mr. Witness?  

THE WITNESS:

I have the document, Mr. President.  

BY MR. WHITE:

Q.
All right.  For the record, Colonel, in the original French version, it's marked at the top KA017090 and 91.  And in the English translation, it's marked K0284552.  Colonel, you agree with me that appears to be a letter dated 21st of April from the minister of defence, Commandant de place, Butare‑Gikongoro; correct?  

A.
I can see "commander, Gikongoro, Butare."  Yes, that is the signatory.  

Q.
And the signatory is Lieutenant Colonel Tharcisse Muvunyi; right?  

A.
Yes, I can see "Lieutenant Colonel Muvunyi, Tharcisse." 

Q.
And you agree that the subject matter of that particular letter is recruitment of youth for the civil defence programme? 

A.
Yes.  That is the subject. 

Q.
And, in the first paragraph, it indicates that the ministry of defence, as a matter of priority, recommended that ten youth be trained per secteur for civil defence; right?  

A.
It is mentioned, but he does not give any reference in his letter.  The reference of his letter is not the letter of the minister of defence.  He speaks about it, but he does not give us the reference of the letter of the minister of defence.  

Q.
All right.  Well, that recommendation from the ministry of defence that is being referred to here is a recommendation that was passed on by you; correct?  

A.
Well, let us see.  It is written to the bourgmestre, and it is copied to others.  In fact, the minister is not even informed of what he is doing.  The minister is not even informed of what is being done.  If he refers to the minister for purposes of administration, he would normally send a copy to the minister for his information, to inform him that the instructions that he gave to him are being implemented.  Now, the minister of defence does not receive a copy for information.  

Q.
Well, my question to you is that you were the one who made the recommendation from the ministry of defence that ten youth be trained per secteur in civil defence; right?  

A.
No.  

Q.
If you look at the second paragraph, you can see in the second sentence of that paragraph there's reference to training ‑‑ 

MR. CONSTANT:

Mr. President, you did not take into account of my objection a short while ago, but can my client, at least, be given the time to read the entire letter before being asked questions on it?  

MR. PRESIDENT:

You did not make an objection.  What you did was to place on record that this was a new document.  I then heard you.  I asked for the explanation by Mr. White.  Then nothing else happened.  

If anyone needs more time to acquaint themselves with this document, please make your request.  

Do you need more time to read this document, Colonel?  

THE WITNESS:

If he has to put questions to me on this letter, my comment is as follows:  This is a letter that is addressed to the bourgmestre.  It does not bear any reference of the ministry of defence.  It does not have a copy for the record for the ministry of defence.  That could mean that I might have seen the letter before.  I have seen the letter here.  I have no comments to make on it.  That would be speculation.  I would have been able to make observations if this correspondence had come to the ministry.  And, even in that case, it would have been necessary to know whether I saw that letter at that time.  Now, it is clear that this letter never reached the ministry of defence, and he's asking me to make comments on it.  I cannot do that.  

BY MR. WHITE:

Q.
Colonel, the letter itself consists of four ‑‑ five paragraphs.  Do you need more time to read those five paragraphs than what you have right now, or have you read the whole thing right now?  

A.
I do not need to read it.  The person who has signed this letter is an accused person who is there at UNDF.  And if you want explanations, you can call him up and he will explain to you.  

Q.
I'm going to direct your attention to the second paragraph where it makes reference to individual weapons and grenade handling as part of the training.  Do you see that?  

MR. CONSTANT:

I have a double objection, Mr. President.  It is true ‑‑ I am not agreed that this surprise element be used.  Secondly, the witness has already pointed out that he has no intention of commenting on this document, because he did not know about it and it is not addressed or copied to the ministry of defence.  

MR. PRESIDENT:

We cannot prevent a party from using a document in the courtroom.  What we can do is to allow further time for the study of the document.  This is a document which is a K number document.  

If anyone needs more time to read it, then let us know.  

When it comes to the question of whether the witness will comment, I suppose that depends on the question that will be asked relating to the parts of the document.  

Did you formulate a specific question in relation to a specific paragraph?  

MR. WHITE:

Mr. President, at this point, I'm just trying to draw his attention to an element of the second paragraph, and then I've got a question about that.  So the element that I want to draw his attention to is in the second sentence in reference to a training programme, and there's a specific reference to individual weapon and grenade handling.

BY MR. WHITE:

Q.
Do you see that reference, Colonel?  

A.
Mr. President, I would like to request to be allowed not to make comments on the letter that I did not draft, a letter that was not addressed to me, a letter that was not addressed to the minister of defence, who was my superior.  The person who drafted this document is quite close to us, so I am unable to do that.  

Q.
Colonel, in your own diary, you made reference to individual weapon and grenade handling, didn't you?  

A.
I am prepared to make comments on my diary.  Bring it to me.  

MR. WHITE:

If it please the Court, the Prosecution tenders this letter as the next Prosecution exhibit. 

MR. PRESIDENT:

Is it the contention of the Defence that this document has never been disclosed?

MR. WHITE:

That is correct, Mr. President.  It hasn't been disclosed to this particular Defence team. 

MR. PRESIDENT:

All right.  It has not been disclosed.  

Any objections against the tendering of this document?  

MR. CONSTANT:

Yes, Mr. President.  I object.  I am saying that since January '96, my client has been in prison, and I'm surprised that it is more than ten years that is necessary to disclose a material.  I don't know how it was obtained.  Is it a false document, a forgery?  I do not know.  The problem that will arise is that I will need time to cross‑check, because I can see there are very suspect elements in this letter.  

But, in any case, Mr. President, I believe that a case that started in 2002, it should not be allowed for materials not to be disclosed and then we accept that it should be tendered now.  I know that the practice of the Court is that it is at the end that they will assess the probative value of all materials.  

So I do not know how Mr. Drew White can claim that it was the direct examination of my client which made it necessary to produce this document.  I do not know when he obtained it.  I do not know when he discovered that document, if he discovered it late.  But I believe that there is no justification at all for this document to be produced only now.  So I'm asking the Court not to accept it to be tendered, at least, on the basis of principle for fair trials.  

MR. PRESIDENT:

You have to explain now, Mr. White, why this has not been disclosed previously. 

MR. WHITE:

Yes, Mr. President.  It was not disclosed as part of the Prosecution case in chief because it did not bear directly on an element of the Prosecution case in chief.  This particular document has its provenance as a seizure from the author of the document, who is, as this witness has pointed out, a defendant at the ICTR, so it's a relevant document in another proceeding before this Tribunal.  But because none of the Accused are specifically mentioned in this document, it was not intended to be used as part of the Prosecution case.  

However, now that the defendant has taken the stand and the Defendant given evidence of various kinds, including the provenance of his diary which include references that correspond in some conceptual way, at least, to the information that is provided in this letter, the significance of this letter now is that it corresponds to a sequence of events, both chronologically and ideologically, in April 1994 concerning the setting up, the provisioning, and the organisation of civilians who were armed.  

Now, of course, the issue that becomes relevant to this case is that this particular Accused, as well as the other co‑Accused, are charged jointly with being responsible for events in Rwanda that involve civilians who were armed, this Accused, in particular, as a result of his involvement at MINADEF.  This letter now makes reference to information coming from MINADEF, and that information, as we say, is consistent with information that's already been provided by the witness on the stand.  

Furthermore, there is no rule in the rules of procedure that requires that documents being used in cross‑examination to be either disclosed or distributed prior to the time that they're used, save and except for the administrative instructions about making sure that the flow of documents in the courtroom doesn't interrupt the proceedings.  And, of course, here we haven't interrupted the proceedings.  We've provided a copy of the document.  

And I'll say one more thing.  I'm advised ‑‑ although I haven't personally checked ‑‑ but I'm advised that this document does exist and has been available to my learned friends through the electronic disclosure system.  So had they done a search, for example, under MINADEF and they were looking for any documents that made reference to MINADEF, they could have discovered it, as well as I could have discovered it, if I was interested in that.  

MR. CONSTANT:

My learned friend is moving on to something else.  He admitted that this document had not been displaced, but ‑‑ disclosed, but now he has moved to another position.  

And in relation to your question, Mr. President, what he has said is not relevant.  The question that was raised is that why is this document being disclosed today?  He has said that this document was allegedly found during the arrest of its signatory, and this person was arrested on the 5th of February 2000.  This is more than five years ago.  This means that the Prosecutor has had the document for more than five years, and it was not disclosed.  

If his theory is that it was the direct examination of my client that prompted him to produce this document, I can say that Madam Des Forges dwelled at length on the issue of civil defence.  So if you make a link between the diary and this document that the RPF gave to the Prosecutor and Madam Des Forges for many years now, there is no objective reason, except it is the will of the Prosecutor not to base the proceedings on the fair disclosure.  So that is why I'm saying that there is no reason at all to produce this document or accept it to be tendered.  

JUDGE REDDY:

Mr. White, can I just ask you a question?  On your account, the relevance of this document must have been very obvious, at least, at the end of his examination‑in‑chief. 

MR. WHITE:

I believe that to be true, although it wasn't ‑‑ I wouldn't admit that it was obvious to me.  I would go so far to say it became obvious to me last night when I read it for the first time.  There were other persons in the Office of the Prosecutor that identified it as relevant.  

JUDGE REDDY:

And would you agree that this should have been disclosed as soon ‑‑ as soon as its relevance was realised or recognised?  

MR. WHITE:

No.  I agree that it should be disclosed at the time we make a decision to use it in the courtroom, which was last night.  It's not exculpatory.  It's not part of the Prosecution case in chief.  We don't have to disclose it.  

JUDGE REDDY:

Yes, all right.  

MR. PRESIDENT:

We will not make a decision on this document now.  

Do you have anything which is very brief until 11 o'clock?  

MR. WHITE:

Mr. President, I got caught out with the wrong clock yesterday, it seems.  I've got one that says five to 11.  How many minutes do I have?  

MR. PRESIDENT:

It says exactly the same thing. 

MR. WHITE:

Very good.  My intention was to move to another tab.  I think we can probably do that in five minutes.  I would like to make reference to Exhibit P. 47.  The original version is the A version, so if the witness could be shown P. 47A.  And it's the next tab in the collection of documents that we have.  The English translation is P. 47B.  For the record, the A version is K0008120 through 24.  And the English translation is K0236091 through 97.  

BY MR. WHITE:

Q.
Colonel, do you have that document before you, P. 47A, the first page?  

A.
I have it.  

Q.
All right.  And you agree with me that it appears to be dated the 25th of May 1994, a letter from the prime minister's office, with the subject title "Directives of the prime minister to all préfets on the organisation of civil defence”; right?  

A.
Yes, I can read that. 

Q.
All right.  I would like to direct your attention to the numbered paragraph number 7.  Do you see that, where it says "primarily"?  

A.
Yes, I can see that.  

Q.
So the first sentence ‑‑ 

A.
Yes, I have seen it. 

Q.
The first sentence of paragraph 7 says, "Primarily, the communal police and reservists shall be responsible for the training at least twenty youths per secteur in the zones not yet affected by the war and at least 100 youths in the war zone."  Okay.  You note that reference?  

A.
Yes, that is correct. 

Q.
All right.  Now, is that reference not consistent with the information that you provided in your diary?  

A.
I did not provide that information.  I'm not the only logical person who can talk about the organisation of defence.  My diary is dated February‑March 1993.  I did not provide the rest of my diary to see whether there is continuity in the analysis of that issue.  You did not produce my diary of 1994.  My diary is not a ministerial instruction.  My diary was not even a note or a memo to the minister.  My diary should not be a reference document for the prime minister, because you photocopied it and you kept the original for yourselves, because, obviously, it would have included exculpatory evidence in my favour.

The prime minister did not have my diary to refer to it.  Every word that is here is found in the Petit Robert dictionary.  Anybody who wanted to organise civil defence could reason like myself.  

So I would like to point out that, at the time this instruction was issued, I was director of cabinet at the ministry of defence.  For the prime minister to be able to administratively receive information from me, that would mean that the minister of defence has written a letter to the prime minister giving him information, and I cannot see such a letter annexed.  And, in that case, if I am the one who had prepared information for the minister to transmit to the prime minister, any information sent by the minister of defence to the prime minister and signed by him belonged to him.  He was responsible.  

And to conclude, this letter was issued on the 25th of May 1994, and I had already left Kigali on the 23rd of May.  And I have never returned to date.  Right up to date, I have not returned to Kigali, that is, ever since the 23rd of May 1994.  You are saying that they used the same French words.  I think that is possible.  

Q.
Very quickly, Colonel, if you turn to the second to last page of that document, at the very bottom of that page, in paragraph 8.9, you'll see a reference, or it says, "At national level, the coordination committee shall be composed of eight appointed members."  And then the second member that's listed there says, "the minister of defence, vice-chairman"; right?  Do you see that reference?  

A.
I thought you were going to tell me it was Bagosora mentioned as vice chairman.  

Q.
Was it?  

A.
Well, this information that you are giving before this Court is not of interest to me.  It is not of interest to the Court because this is my trial.  This is not that of the minister.  

Q.
Well, I suggest to you that there was a ‑‑ an information link between the ministry of defence and the prime minister's office, with respect to the organisation of civil self‑defence.  

A.
Well, that is a deduction that you're making.  It seems to be logical, but I am telling you that I was absent from the country.  This letter, I became aware of it during my trial here, because I never returned to Kigali to learn about the letter.  I left on the 23rd of May, and I did not go back to Kigali.  

MR. PRESIDENT:

Your silence implies that this line is over, and we can have the 11 o'clock break. 

MR. OGETTO:

Mr. President, just one word.  

MR. PRESIDENT:

Yes.

MR. OGETTO:

I'm a bit concerned about the XX situation.  We don't, as yet, have a response from the Prosecutor to the motion that we filed.  Now, we may run into problems because this is the witness that is lined up to take the stand after Colonel Bagosora.  So I don't know whether the Prosecutor intends to respond to that motion so that we have a decision, or we can have a decision without a response of the Prosecutor.  Let me also note, Mr. President, that the period within which the Prosecutor is supposed to file his response has already lapsed.  

MS. GRAHAM:

Your Honours, the Prosecution just filed a response to the first motion.  The response to the second motion will be filed this afternoon.  

MR. PRESIDENT:

Thank you.  The court is adjourned.  
(Court recessed from 1106H to 1137H)
MR. PRESIDENT:

Mr. White?  

MR. WHITE:

If the witness could be please be shown Exhibit P. 48 in its original version, which is A.  For the record, that's the next tab in the collection of documents that I had circulated.  The original version is K0114149 through 50, and in the English translation, it's K0236127 through 29.  

BY MR. WHITE:

Q.
Colonel, do you have that document in front of you?  

A.
Yes, I do. 

Q.
You agree this appears to be a letter from the ministry of the interior, dated the 25th of May 1994, with the subject line, "Implementation of the prime minister's directives on the self‑organisation of civilian defence"; right?  

A.
That's correct. 

Q.
I direct your attention to the second item that's listed in the list of things to do, "Establish lists of all reservists, soldiers or gendarmes residing in the communes."  Do you see that?  

A.
Yes, I can see that. 

Q.
All right.  Now, I'll direct your attention down several items.  It'd be the sixth item, where it says, "Select young people to be trained by secteur."  Do you see that?  

A.
I do see that.  

Q.
And there's another one I want to draw your attention to.  It's the 11th on this list.  And it says, "Establish lists of persons having received or scheduled to receive firearms," specifying their last name, first name, middle name, cellule, secteur, status, so forth.  Do you see that?  

A.
Yes, I do see it.  

Q.
The next one I want to draw your attention to is the 16th one, down a few more, where it says, "Awareness meetings for the population on the importance of roadblocks and patrols for civilian self‑defence and definition of the activities to be conducted in this framework."  Do you see that?  

A.
Yes, I can see that. 

Q.
Okay.  And then, finally on this list, it's the very last one that I want to draw your attention to, where it says, "Establish functional and complementary contact and collaboration procedures with administrative and military authorities for civilian self‑defence."  Do you see that?  

A.
Yes, I do see it. 

Q.
All right.  So you can agree with me that, based on this information, the structure and organisation of the civilian self‑defence was to include the use of reservists and soldiers and gendarmes to train and lead civilians; right?  

A.
Yes.  

Q.
Sorry.  That was, in fact, done, wasn't it? 

A.
I wouldn't know that.  Where are the directives?  We have what is written on this document, which is supposed to have been done, but I cannot tell you whether it was implemented as intended.  And my justification is simple.  This letter is dated 25th of May 1994, and I was away from the country.  I returned to Rwanda, but not to Kigali, later on, on the 22nd of June.  And I never went back to Kigali where the letter originated from, so I cannot say whether what is contained in this document is ‑‑ or was implemented as intended.  I do not have any information to enable me to tell you whether or not it was done. 
(Pages 18 to 33 by Priscilla Trillo)
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BY MR. WHITE:

Q.
Colonel, I'm going to suggest to you that that plan was essentially your plan, that these items that have been described in this letter essentially follow the outline that you prepared in your diary of 1993.  

A.
I went to the military academy with other officers.  At the level of the office of the prime minister, where this project was mooted, I had a batch mate called Anselme Nshizirungu, a colonel.  If it was a level of the defence ministry, and if at that level I could think about things ‑‑ my batch mates graduated from the same school as myself and he was an adviser to the prime minister.  What is new here?  If you go to other countries the same elements are used.  I also underwent a training in France on operational territorial defence.  It was not different from what I saw at officers’ academy, but from the fact that it concerned a big, or huge, country.  My comrade was a colonel, I too was a colonel.  At my level I prepared a draft which, in any case, I explained to the effect that my diary could not be an instruction, or a benchmark document, at the level of the minister of defence ‑‑ not to talk of the prime minister's office or the office the minister of interior.  In any case, there is no mention of the references. 

I went to the same schools like the others.  They are able to do the same thing as I could do, and even better.  So I would like to tell you that the portion of my diary entry for February 1993 cannot be a benchmark reference for the prime minister, nor for the minister of the interior for that matter.  No, that is impossible.  

MR. PRESIDENT:

What is the spelling of your batch mate with the rank of colonel?  

THE WITNESS:

Let me spell it.  N‑S‑H‑I‑Z‑I‑R‑U‑N‑G‑U, first named Anselme.  And what I'm saying is that what I did at my level could also be done by him at his own level; that is at the level of the prime minister.  

MR. CONSTANT: 

I'm sorry for interrupting.  At 11:47:43 in the English level (sic) there is a mention of:  "At the level of the minister of defence", and unless I am mistaken, never did Colonel Bagosora state that; in any case, not in French.  

MR. PRESIDENT:

What is the French version, Maître Constant?  

MR. CONSTANT: 

My CaseView does not operate, Mr. President.  

MR. TREMBLAY: 

Mr. President, can I be of assistance?  At 11:47, this is what I can read, and it starts at 11:46.58:  "My comrade, a colonel, I, also a colonel, I made a draft which in any case I applied.  My diary could not be an instruction or a benchmark document, neither at the level of the defence minister, not to talk of at the level of the prime minister, or at the level of the minister of interior, for that matter."  In any case ‑‑ and if you want, he does not have the reference.  That is a document in French, Mr. President.  

MR. PRESIDENT:

Thank you.  

MR. CONSTANT: 

Thank you, André.

THE ENGLISH INTERPRETER:

Says Counsel Constant. 

MR. PRESIDENT:

That was helpful. 

Maître Constant, please fix your CaseView. 

Shall we continue?  

MR. WHITE: 

If the witness could please be shown Exhibit P. 278.  Exhibit P. 278 is a sizeable exhibit, many pages.  I've extracted, and contained in a collection of documents, particular pages that we may make reference to. 

BY MR. WHITE:

Q.
Colonel, do you have Exhibit P. 278 in front of you? 

A.
Yes, I do.  

Q.
If you could look to part number 4.  You're going to have to hunt around a little bit here, because the pages that I want to refer you to that are in the collection of documents here, your counsel doesn't want you to see that collection, he wants you look in there.  So, the first page I want you to look at is K0091619. 

MR. PRESIDENT:

It's the first handwritten ‑‑ 

THE WITNESS:

619, yes, I have it.  I have it, the one ending with 619. 

BY MR. WHITE:

Q.
Now, in that page, 619, there's a subparagraph 2, makes reference to materials.  And you'll see there is a reference to Kalashnikovs in there, right? 

A.
Yes, I can see that. 

Q.
And then under subparagraph 4, there's a reference to the instructors, and then under group A it lists a sergeant and two corporals.  Do you see that? 

A.
Yes, I do.  I do.  

Q.
Now, did not your diary makes reference to these types of things in general, in terms of the organisation of the civilian self‑defence that was described there?  Made reference to Kalashnikovs, made reference to the military officers doing the training? 

A.
Did you see those names there?  

Q.
Not a particular name.  I'm talking about an outline, the general ideas.  

A.
The word "Kalashnikov" is found even in a dictionary.  The word "group" is found in a dictionary.  All the words here are found in a dictionary.  Some words which are here are also in my diary.  Where does that lead us to?  

Q.
Well, let's lead it over to a page that ends with 661. 

A.
No, I would like you -- to request you a page from my diary, which we will compare.  Let us compare this with page entry on my diary.  Otherwise, saying that the word was used by me in my diary and the same word is used here, but words can be used by everybody.  Words are taken from a dictionary.  Saying that there is a word which appears here which appears in my dictionary does not take us anywhere.  

Q.
Let's take us to page 661.  In particular, the subparagraph that's marked number 1.  

A.
I am there. 

Q.
All right.  If you look at the fourth and fifth lines, you'll see a reference to cercle sportif, correct? 

A.
Which line did you say?  

Q.
The fourth and fifth lines.  

A.
Did you say 661?  

Q.
Yes.  

A.
You have one, two, three.

MR. PRESIDENT:

It's under Arab 1, fourth line.  

THE WITNESS:

Okay, point 1. 

BY MR. WHITE:

Q.
So we agree that the Cercle Sportif de Kigali, is in Kigali, and that it is not a military camp or a military compound, is it? 

A.
It is a sports centre of Rugunga, which is in Kigali town. 

Q.
All right.  So we agree it's a civilian site, and you agree that if it's any training going on there it's of civilians, not of soldiers, right? 

A.
Did you find this in my dictionary (sic)?  I just want to know that.  

Q.
Let's just take one step at a time.  

A.
With regard to what?  

Q.
Cercle sportif is a civilian site, and if there's any training going on there it was not of soldiers, it was of civilians, right? 

A.
But soldiers can even use civilian facilities when necessary. 

Q.
If you look at the next paragraph, you'll see the reference to Kalashnikov again.  

A.
Right.  Now, you are making me make comments on notes which were not drafted by me.  You are making me to make comments on notes which were drafted in a service in the ministry of defence, and you are asking me to move to the next paragraph as if I know the entire document.  Yes, these documents were shown me.  I saw them in the course of my trial.  But, apart from that, all this is news to me.  I have accepted my diary.  I can make comments on everything, but for this document you need to call the author for him to sort out that matter, if you know him.  

Q.
Who do you say the author is? 

A.
You ought to know him.  You are the one that brought this here. 

Q.
Well, the evidence that is before this Court is that you are the author.  

A.
My answer to that is no.  

Q.
So tell us who the author is.  

MR. CONSTANT: 

For the record, I simply want to say that, firstly, I suppose that my learned friend is referring to the expert report of Mr. Nyanjwa, and for several months the Office of the Prosecutor is in possession of another expert report, which we disclosed to it, and they never told us that they have challenged it.  

MR. WHITE: 

My friend is standing up and talking about his ‑‑ I really don't understand how that has anything to do with the question I just asked. 

MR. PRESIDENT:

I will ask you ‑‑ 

MR. CONSTANT: 

(No interpretation)

MR. PRESIDENT:

Listen.  I'm sure there is something to be placed on record in connection with this, and we will do that.  But not now.  We will come back in a couple of minutes.  Please continue where we are now.  

BY MR. WHITE:

Q.
Colonel, the suggestion that I made to you was that there's evidence before this Court that you are the author of these materials, these handwritten materials? 

A.
And I am telling you that this material does not belong to me.  I did not write it.  I know nothing about it. 

Q.
So do you know who did author it? 

A.
No, I do not know him, or her.  But I have been able to see there is a place where ‑‑ perhaps it's even simpler to use your own document.  And there I will be of assistance to you.  On K0091666, there is mention of a meeting chaired by Major Bivamvagara as the civilian defence operational commander for the préfecture of Kigali town.  Once you have that name then you have, if not the author, at least the person who chaired the meeting.  He can give you information regarding the person who was the rapporteur of that meeting. 

Q.
Well, stepping aside from that particular page, Colonel, these other pages that I've drawn your attention to, you agree with me that they were drafted in service to the ministry of defence?  

A.
I have no idea.  I have no idea.  

Q.
Colonel, you just told us that they were drafted in service to the ministry of defence.  With respect, at 11:59:04, while you were blurting out an answer to something else you said, "These materials were drafted in service to the ministry of defence." 

A.
That is an untruth.  It's verifiable.  I think we can read that section.  I never said that it was transmitted to the ministry of defence.  

MR. CONSTANT: 

I would like Mr. Drew White to read out the passage where he claims this appears. 

MR. PRESIDENT:

It reads as follows:  11:59:04:  "You are making me to make comments on notes which were drafted in a service in ministry of defence, and you are asking me to move to the next paragraph as if I know the entire document." 

The French, Mr. Tremblay?  

MR. TREMBLAY:  

"You are asking me to make comments on notes that were not addressed to me within the context of service to the ministry of defence, and you are speaking as if I knew the entire contents.  Yes, the documents were presented to me and I saw them here during my trial." 

MR. PRESIDENT:

All right.  The discrepancy is noted.  

BY MR. WHITE:

Q.
Colonel, irrespective of whether you drafted these documents or someone else drafted these documents, will you agree with me that these materials are clearly an expansion of the outline of ideas that appears in your diary of 1993? 

A.
Refer me to the page of my diary, bring it out, compare it with what you are reading here, and we are going to see the similarities. 

Q.
So you agree with me that there are similarities? 

A.
No.  We are going to compare and see whether there are any, and the Court will be able to determine whether that is the case or not.  That is what I am saying. 

Q.
So you're prepared to leave it up to the Court to make that determination? 

A.
You are going to take my diary on a very specific page.  You can read it there, then you come and read it here, to see what is similar and what is not.  You have the word here, "military officers' activities", and so on.  These are words that anyone can use.  In my diary, what is there was commented here before the Court.  They found what they could have found inside that diary.  I cannot comment on documents that do not belong to me.  I am not the author of these documents, so I cannot elaborate on this.  Bring my diary to me, and I'm going to explain myself.  These documents are totally strange and you cannot compare them with my agenda ‑‑ or, rather, with my diary. 

Q.
I suggest to you that they're remarkably similar.  

A.
Is that your imagination?  I have told you to bring the diary, read a page and read a page of this document, so that we should compare.  Furthermore, I do not underestimate your level of education.  As you saw the diary, how could it have been used as a manual to teach people what to do?  And furthermore, when you photocopied the diary you refused to give me the original.  And you continue referring to a document that you have not produced.  I do not agree.  Bring the original, we look at it, and we compare.  You don't even have it.  

Q.
Colonel, I'm going to move to something else now.  

MR. PRESIDENT:

Did you have anything you wanted to place on record, Maître Constant?  

MR. CONSTANT: 

Yes, Mr. President.  When Mr. Drew White said that these writings, one, two, three, four pages, that he has produced in his document are attributable to Mr. Bagosora, he knows very well, and I think he should have told the Court, that we disclosed to him an expert report in handwriting which specifically says that this handwriting did not belong to Colonel Bagosora.  And I would like to say that to date, the Prosecutor has not disputed that expert report.  

MR. WHITE: 

To date my learned friend has neither called such a witness, or indicated that the witness will be called, or produced the report in court, so it's not evidence before the Court.  My learned friend is trying to give evidence from the podium now.  

MR. PRESIDENT:

All right.  Next line.  

MR. CONSTANT: 

I would like to tell Mr. Drew White that we sent that report to him with a cover letter, as in accordance with the rules of procedure, and he did not send a letter saying that he was disputing that report and that he was looking for that witness to appear.  And so far he has not done that, and that is tantamount to agreeing with the report by Madam Langlois. 

MR. PRESIDENT:

We do not need this at this stage.  What was said at 12:00:06 was, "Well, the evidence that is before this Court is that."  Now we will see the totality of the evidence at the end of the day.  Let us now move on.  

BY MR. WHITE:

Q.
Colonel, you recall that yesterday I asked you a question about a meeting in February 1993 with an Egyptian delegation regarding the purchase of arms.  Do you remember me asking about that? 

A.
Did you ask me the question?  Well, the question you asked was whether I remember that in my diary I mentioned a delegation from Egypt, but I do not specifically remember what happened. 

Q.
Well, actually that wasn't the question I asked you, although you may have interpreted it that way.  What I suggested to you, merely, was that in February 1993 you had a meeting with an Egyptian delegation regarding the purchase of arms.  My recollection is that your answer was you weren't sure about whether you did or did not have such a meeting.  I'm just wanting to a clarify whether you have a recollection of such a meeting, or not? 

A.
What I entered in my diary could have been a scheduled meeting of the minister of defence, which I could have attended, and that is what I said.  It is in my diary.  If they came, the minister could have called me to participate in the meeting or handled the meeting alone, possibly with the attendance of other technical services, for example, the director the financial services.  If I included that in the diary, it does not mean that I attended that meeting.  I do not remember what happened, but it appears in my diary. 

Q.
Would it assist your memory if I produced to you a report concerning that meeting? 

A.
A report that I produced as a rapporteur of that meeting?  Bring it.  Show it to me.  I will see. 

MR. WHITE: 

Mr. Matemanga.  

For the record, what is being circulated in the courtroom is a document marked K0053648 through K0053657.  

MR. CONSTANT: 

For the record, this is also the first time that I'm seeing this document.  

MR. WHITE: 

Yes, that's correct.  It hasn't been previously provided or disclosed in this case.  

MR. CONSTANT: 

I suppose that my learned colleague discovered it yesterday evening and realised its usefulness or relevance this morning.  

MR. PRESIDENT:

Do you have more unexpected documents during this cross‑examination, Mr. White?  

MR. WHITE: 

No.  

MR. PRESIDENT:

Have you seen this document before, Colonel?  

THE WITNESS:

Yes, I have seen it.  

MR. PRESIDENT:

Have you seen it before today?  

THE WITNESS:

No.  

BY MR. WHITE:

Q.
Colonel, you'll see in the first paragraph there's a reference to a meeting on the 6th of February 1993 regarding an Egyptian delegation to Rwanda concerning purchase of arms.  Does that refresh your memory with respect to whether or not you attended such a meeting in February 1993? 

A.
It is possible, but I would like to tell the Court that this document which is attributed to me is not signed.  You can look at the last page.  You have my name, my rank and my position, but it is not signed, Mr. President.  

MR. PRESIDENT:

Is there a K number on your document?  

THE WITNESS:

Yes, Mr. President.  

MR. PRESIDENT:

Which number is it?  

THE WITNESS:

The last page where the signature is missing, it is K0053657. 

MR. PRESIDENT:

Very good.  Thank you.  

BY MR. WHITE:

Q.
So can we agree that you did, in fact, attend a meeting with the Egyptian delegation in February '93? 

A.
First of all, this document has to be legalised.  It is not signed.  But what I can tell the Court is that it was possible for me to have a meeting with the Egyptian delegate.  It was possible.  I could do that, but the document that you have produced is not authentic. 

Q.
And in what way do you say it is not authentic? 

A.
But you have my name put down there.  It is typewritten, but you cannot say it is my document, and you say that it belongs to me.  This document is not signed.  My name is there, and I cannot accept it as a working document.  Nyanjwa cannot say that it is my document.  But I have specified in my diary ‑‑ or, rather, there was an entry relating to the Egyptian delegation.  If, in fact, they came, I said that it was possible that I could participate in such a meeting.  And if there was a delegation order given to me by the minister, then I could have participated there.  Now that you have produced a document to me that is unsigned, I do not accept it.  It is not my document. 

Q.
But let me ask you this specifically, Colonel Bagosora, because when I look at this document between K0053648 through 57, I note that on several of the pages, the bottom and the top seems to be cut off, and there is text hanging from one page to another.  Now, other than those unusual aspects about the document, are you able to say whether or not the essence of the document referring to a meeting that takes place on the 6th of February is true or false? 

A.
You are quite correct to say that there are several things, several items that are not part of this document.  You produced a document that you attribute to me putting my name, my position and rank, but you forget to sign it, to imitate my signature.  You forgot to forge my signature. 

Q.
Now, Colonel, let me put the suggestion to you in this way that the unusual features of this particular document being produced to you right now are all related to photocopying issues and the size of the page, and that explains why they go ‑‑ the information goes from one page to another, but the essence of the document, as a report of the meeting, is correct, isn't it?

A.
I cannot comment on that document, but what I can tell the Court is that if that delegation did, indeed, arrive, as I mentioned in the diary, and that the minister of defence designated me to chair the meeting, then I chaired it.  But he should produce to me the authentic minutes.  I cannot accept this.  And in the final analysis, I do not know where the problem is.  In the ministry of defence, if I chair a meeting with the Egyptian delegation on the instruction of the minister of defence, or if I'm delegated because he is absent, where is the issue?  Where is the problem?  I do not see any problem regarding this.  

Q.
All right.  So we agree, then, that you did attend such a meeting? 

A.
The meeting reports that you have produced is not acceptable to me, but I would admit that if that delegation arrived and the minister delegated me to chair the meeting, then I did it.  But do not tell me, after having drafted this document yourself and forgetting to sign it, you are going to tell me that this is the report of the meeting that I chaired.  I do not agree with this.  And I continue to say that I could have chaired as many meetings as necessary, once, twice, even more.  I do not know where the problem is. 

Q.
So your evidence is that you just don't remember whether you even attended such a meeting? 

A.
The problem is not the meeting.  Withdraw your document and then we are going to discuss about the meetings that I chaired.  There were many of them, many that I attended, but I am telling you not to compel me to recognise this unsigned report, whereas you have put my name on it. 

Q.
Colonel, you asked me to produce it to refresh your memory, so I did that.  Now what you're telling me, I think, is that you don't remember whether you attended such a meeting.  

A.
I believed that you had a regular report duly signed.  I did not believe that it was a fabrication on your part.  Where is the signature?  

Q.
Today, do you have any present recollection of attending a meeting in February 1993 with the Egyptian delegation to Rwanda concerning the purchase of arms? 

A.
It is possible.  I say that it is possible.  

Q.
It's possible that you have a recollection, or it's possible that you attended such a meeting? 

A.
I included in my ‑‑ in my diary that there was an Egyptian delegation in February or March.  It is highly likely that I participated in that meeting and that I even chaired it, but I do not agree that you should bring this document to me to say that it is the report of that meeting.  

And to tell you that to negotiate firearms and ammunition, we had the right to do so.  We were in an independent country at war, that is true, but we had the right to negotiate all the issues including ‑‑ included herein.  But what I am rejecting is this document that you have produced.  Regarding the meetings, it is highly likely that I participated in February or March.  I do not remember.  It was possible and I had the right to participate.  Obviously, that would be on the instruction of the minister of defence.

Q.
I suggest that you did attend such a meeting and you attended the meeting on the 6th of February 1993. 

A.
I have said that it is highly likely.  In fact, I would be surprised concerning the 6th of February.  I do not think so.  In any case, what I'm saying is that I was empowered to chair meetings of the ministry ‑‑ ministry of defence in the absence of the minister when he was unavoidably absent or when he had designated me, but do not compel me to accept the minutes of this meeting, which are not signed.  I chaired many meetings.  I chaired many meetings on negotiations including negotiations of weapons, so what do you want?  Do not force me to accept that this report reflects what happened in the meeting that I chaired.  I am disputing the document, not the fact that I could have chaired a meeting in February, even on the 6th. 

Q.
Well, you've just indicated that you would have chaired such a meeting only in the absence of the minister of defence, and you previously told us that the minister of defence didn't return until the 13th February, so you will agree with me that if you did chair such a meeting, it would have been before February 13th, right? 

A.
While he was absent, I chaired meetings.  I do not remember how many.  But what I'm asking you is to withdraw your unsigned document.  And you can ask me whether I chaired meetings with delegations that came to Kigali in the absence of the minister, and I will tell you yes. 

MR. WHITE:

All right.  If it please the Court, I want to move to another issue, and in order to do that, I need to circulate a name with respect to a witness protection issue, so I'm providing a piece of paper with a name on it, and we can circulate that through the courtroom.  

BY MR. WHITE:

Q.
Colonel Bagosora, I'm going to ask you some questions about an individual, and so we're going to show you a document with that individual's name on it.  We don't want to reveal that name.  

MR. CONSTANT: 

Before we move to another issue, I would like to make an oral motion to this Court asking for the Prosecutor to tell us the provenance of this document.  In this matter, there have been so many documents appearing under very surprising conditions.  I suppose that if Mr. Drew White decided to use this document, it is because he had carried out some verification work, and I would like to know how the OTP came into possession of this document and what the provenance of the document is. 

MR. WHITE: 

It was provided to us by the Egyptians, specifically, the Egyptian embassy.  

MR. PRESIDENT:

When?  

MR. WHITE: 

I'll have to check on that.  

BY MR. WHITE:

Q.
Colonel, you've seen that document with the name that we don't want to mention?  

A.
I talked about it in my testimony.  It's already known. 

Q.
Well, we don't want to talk about this specific individual in terms that would identify him, so we're going to refer to that person as DCD.  Understand?  

A.
But I did not ask that his name be hidden.  He is one of my friends.  

MR. PRESIDENT:

Just stay to the pseudonym.  

MR. WHITE: 

Mr. President, there's a working situation with respect to this that we'll have to sort out now.  I want to raise it before I pose my questions to this witness. 

I see my learned friend is on his feet.  

MR. CONSTANT: 

I would like to know whether DCD is a new pseudonym.  I really do not understand.  Is it a protected witness on the Prosecution list, or is it simply for purposes of easing our proceedings that we adopt this pseudonym?  

MR. WHITE: 

DCD was assigned a pseudonym when the Office of the Prosecutor obtained certain information from DCD.  That information was disclosed to my learned friends on the 25th of February 2000 under the pseudonym of DCD.  At that time, it was disclosed to them in a redacted form, that is, with the witness personal particulars removed.  Witness DCD was not a witness who was heard in this trial.  My recollection is that Witness DCD was not ever on the final list of witnesses that was produced by the Prosecutor on the 21st of January 2002.  In other words, Witness DCD was disclosed to my learned friends as a potential witness early on in the proceedings but was not carried forth through to the trial stage.  

Having said that, Witness DCD is named as a witness in another proceeding before this Tribunal, so the witness protection issues carry forth.  My learned friends have not been in a position to have all of the unredacted information provided to them, although they clearly know exactly who this witness is based on the information that ‑‑ the testimony that's gone on so far. 

Now, the working method that I propose is ‑‑ because I'm going to want to make reference to some information that DCD provided to the Office of the Prosecutor and put some propositions to 
Colonel Bagosora, but I don't want to reveal the identity in open session of Witness DCD.  If my learned friends wish for me to provide, so they can carry on in court, a copy of the information that Witness DCD provided to us, I can do that, but because they have never been provided with the unredacted information which includes location, family members, and so forth, contact information, we prefer to comply with the witness protection measures of another court and provide them with a redacted version.  

Now, if the Chamber wishes to see the unredacted version, that's fine; I have copies available of that.  And we're in the fortunate position here that the statement that was provided by DCD, two statements, actually, are redacted very, very simply in their witness protection personals by simply removing the first page.  The substance of the statement carries on in the body of it. 

Now, the statement that my learned friends received was redacted beyond that.  So I would not wish that if I do provide a copy of this statement to my learned friends, I would not wish it to be removed from the courtroom.  I'd wish it to be returned after the proceedings here, and they can revert to the redacted version that was provided to them in 2000. 

So that's the situation, Mr. President.  What I propose to do is to circulate this statement without the cover page and personal particulars, and if the Bench wishes to see the full cover page, I'll provide a copy for the Bench.  

MR. CONSTANT: 

Mr. President, I am somewhat surprised with the method.  If we had been given prior notice, we would have actually sent for DCD.  I'm trying to search for it in my notes, but it is possible that it exists, but what I am saying I really do not understand what my learned friend is saying, that we know the name, and at the same time, he says he wants to hide the name from him.  I do not understand.  He wants to distribute documents to us; at the same time, he wants us to give the documents back to him.  

Mr. President, can my learned friend handle another line of questioning and give us time up to the beginning of this afternoon for us to research DCD in our archives, DCD not being on the list of 235 members of the first list which was disclosed by the Prosecutor in his pre‑trial brief in January 2002.  Because this is another surprise element, the Prosecutor is going to make a series of assertions we are not really able to cross‑check whether they are true.  And in my light of my learned friend Drew White's practice, I would simply like to have some more time to double‑check issues.  

MR. TREMBLAY: 

Mr. President, I would like to add, Witness DCD was a member of the 800, and as far as I'm concerned, it is not correct to say, and I agree with my learned friend, that we knew the name of that witness.  

MR. SKOLNIK: 

Mr. President, sorry.  I would just like to suggest that we be given an unredacted copy, and I think we should be able to keep the unredacted copy because we're going to need it for the purposes of our closing brief to see certain things that were put to the witness, and we can't ‑‑ can't give it and take it away.  It's not just ‑‑ it's just not equitable. 

MR. PRESIDENT:

We all have sympathy for Maître Constant's wish to prepare before this situation arises, so we would wish that you come back to this.  

And when it comes to the distribution of the document in possibly an unredacted form, that is something we will come back to after the lunch break.  

MR. WHITE: 

I'll move to another line, then, Mr. President.  

BY MR. WHITE:

Q.
Colonel, in your direct examination and to a much lesser extent during some of your lengthier responses in the cross‑examination, you indicated to us a collection of facts and circumstances regarding your relationship with President Habyarimana.  And if I have this correctly, those circumstances include the fact that you went eight years without a promotion as a lieutenant colonel, right? 

A.
How many years?  

Q.
Well, you tell me.  How many years?  

A.
I was born 65 years ago, so I cannot be 108 years old. 

Q.
We clearly have a language issue here.  I said that you went without a promotion for eight years.  

A.
That is correct, yes. 

Q.
And at one point you actually suffered an assignment that was a demotion.  You were moved from SERDOC to the military academy, right? 

A.
I was transferred to the military academy, ESM, during that period. 

Q.
You indicated that the president wanted to move you from military status to civilian status on another occasion, but you refused? 

A.
He offered me a position in civilian life.  I asked him whether I could not stay in the army, because in civilian life I did not hope to have the necessary ability to provide useful service, and he accepted. 

Q.
Ndindiliyimana, Rusatira, and Gatsinzi all became generals, but you were sent on retirement, right? 

A.
Yes.  

Q.
You told us your retirement was discriminatory.  

A.
That's right. 

Q.
You thought they wanted to get rid of you very quickly.  

A.
That is what I thought.  That is what I thought.  

Q.
And then there was this broken promise of President Habyarimana that he made in the meeting of March 1993 with the two gentlemen whose names you won't reveal, right? 

A.
The president's promise of March 1993 was to the effect that at the end of the transition period laid down by the Arusha Accords, he would not stand for election to the position of president.  He did not fulfil that promise, whereas he had accepted. 

Q.
I suggest to you that for all those reasons, and more, that by the beginning of April 1994, you didn't want President Habyarimana to occupy the post of the presidency any longer.  

A.
We proposed to him to complete the transition phase.  In 1994 the transition, as a matter of fact, had not yet started.  He had at least two years and two or three months.  I do not have a text of the accords with me.  But in any case, in 1994, if he had kept his promise, he would have had two years and some months more to be president.  And the accords said that the transition phase could be renewed once, and if that had to happen, he would have had four years and some more months.  So our proposal was not to tell him, "You should cease becoming a president now, but, rather, that you should think that one day you will no longer be a president, and you need to take a decision way beforehand so that you will make an honourable exit." 

So in 1994, even though President Habyarimana had not taken the position as we had wished for, he still had two years and some months to remain as president.  And I have told you that I participated in the Arusha talks.  I am very conversant with them.  So, in January 1994, I could not say that I did not want him to be president.  I could not have said that.  But I could say that he did not keep his promise, as I am saying today. 

Q.
Well, I suggest to you that on the night of the 6th of April 1994, you knew that if 

President Habyarimana's plane landed at Kanombe, that the next morning or the morning after you were going to be out of a job, right? 

A.
Of course not.  

Q.
So you and others ‑‑ 

A.
Wait a minute.  You wanted to omit the fact that on the 6th of April the president was assassinated, and you decided not to handle that matter.  Once again, you omit the date of his assassination, the 6th of April, and you tell me that on the 7th I would be out of a job.  Do you mean to say that I was happy that he was assassinated on the 6th of April so that I would maintain my job?  I think that's the issue pertaining to the murder of President Habyarimana.  Now, if you do not want to conduct investigations concerning it, do not put questions to me in that connection.  That is not normal. 

Q.
Well, let me spell it out for you, Colonel.  I suggest to you that you, amongst others, plotted to assassinate President Habyarimana and had him shot down from his presidential plane on the night of April 6th, 1994.  

A.
Mr. President, I am praying you to order the Prosecutor to conduct the investigations which were discontinued by Ms. Louise Arbor, because Mr. Hourigan had just discovered that it was Kagame backed by the Americans, and for that reason, the investigation would not take place. 

MR. CONSTANT: 

My client has answered, and let me point out that I did not object.  But I have a question regarding the relevance of this line of questioning.  Let me remind the Court that my client is not on trial for the assassination of President Habyarimana.  If fact, that is one of the peculiarities of this case.  Even though it is the Prosecution theory, he is prosecuted for the murder of the prime minister, but not of the president.  So I do not really understand the line of questioning vis‑à‑vis the logic of the indictment.  

THE ENGLISH INTERPRETER:

Counsel was extremely fast.  

MR. WHITE: 

With respect, Mr. President, it's my learned friend that put the matter in issue, not the Prosecutor.  My learned friend is the one who has led evidence in direct.  He's the one who has elicited from his client repeated blame with respect to this event.  This witness attaches the initiation of the genocide, of the killings that took place in the subsequent days to the shooting down of the plane.  He's effectively identified a collection of other individuals that he says are responsible for all those things, not him.  And while it is true that the Prosecutor has not charged this Accused with this crime, in the context of the evidence that was led in direct, the Prosecution feels at least a presumptive burden to put the propositions to this witness that he's incorrect in those assertions and that, in fact, the truth runs contrary to the evidence of this witness.  

MR. CONSTANT: 

We have a French interpretation which is completely un-understandable.  Amongst others, 
Mr. Drew White allegedly said that it is the Prosecutor which is responsible for what happened regarding the massacres.  So very sincerely, I must admit that I did not really understand.  

MR. PRESIDENT:

At any rate, we will allow this line.  

BY MR. WHITE:

Q.
So, Colonel, I suggest to you that the reason that this information has played such a prominent part in your testimony is that you choose to blame other people to divert attention away from yourself.  

A.
First of all, Prosecutor Ms. Louise Arbor conducted investigations.  She had an investigator, Michel Hourigan, I believe, who discovered the assassins, and at a given point in time, Louise Arbor, who was very pleased with having discovered the assassins, was relieved of her duties.  The investigations were discontinued.  And my trial which had been scheduled for that date was postponed.  I think the issue of knowing who killed President Habyarimana is no longer on the table, even though you did not conduct investigations.  The investigations were conducted, and the findings are known.  Certainly the investigations were not conducted for political reasons at a very high level, and the US government certainly has a hand behind that because Paul Kagame is an agent of the US.  I do not think that they would allow the Bruguière findings to come out, for instance, because at very high levels there are great powers who agree on such issues. 

Now, when you start saying that I am behind the attack against President Habyarimana, whereas at your level you refuse to conduct investigations and to make the findings thereof public, you are not the only one responsible for that, because even the Trial Chamber ought to have ordered the Prosecutor to conduct that investigation.  I acknowledge that there is a very strong force, the United States government, which says no, and you could not act.  But that is not the reason why you should keep on telling stories which today are ridiculous, because today we know what happened. 

Q.
Well, Colonel ‑‑ 

MR. PRESIDENT:

What do you intend will come out of this, Mr. White?  This line, what will come out of it?  

MR. WHITE: 

Perhaps I can consider that over lunch and answer. 

MR. PRESIDENT:

Think about it over lunch.  

We will now have the lunch break, and we will start again at 2:30.  

MR. CONSTANT: 

Mr. President.  Mr. President.  

Colonel, excuse me.  

I would like to know whether it is DCD1 of the 16th of September and 24th of October 1999 and DCD2 of 18th of November 1999 which my learned friend intends to use.  Those are the references I got from a disclosure of December 2000.  

Also, Mr. President, I think my client has something to tell you regarding the time for resumption.  

THE WITNESS:

Mr. President, I have requested that I be able to enjoy the facilities in order to complete my testimony, and you had accepted.  And I keep on taking my drugs.  

MR. PRESIDENT:

We will certainly resume at 3:00 and not 2:30.  Thank you for recalling that matter. 

And now the response to Maître Constant's legitimate question.  

MR. WHITE: 

Yes, those are the materials that he received.  Those are the ones I was referring to.  

MR. CONSTANT: 

Okay.  What I'm asking you is whether those are the documents you are going to use.  

MR. WHITE: 

My learned friend has confirmed that those are materials I was referring to.  Those are the very ones I had in mind.  

MR. PRESIDENT:

All right.  And now the lunch break.  

(Court recessed at 1302H) 

(Pages 34 to 50 by Sherri Knox)
(Court resumed at 1504H)
MR. SKOLNIK:

Excuse me, Mr. White, I would just like to bring an issue to the attention of the Trial Chamber.  

Good afternoon, Mr. President.  I would like to visit my client at UNDF tonight, so could I have an appropriate order, please? 

MR. PRESIDENT:

Yes, I suppose we are very positive to that request.  

MR. SKOLNIK:

Thank you.

Considering my co‑counsel, as you noticed, he's no longer here; he's out on mission, so I need that.  And, also, Mr. President, I want to correct an error in the ‑‑ well, it's a translation error, I guess.  In the English transcript of yesterday, right near the end of the day, on page 6, Judith Baverstock.  In the French, the colonel said, and in the French it's page 78 of Hélène Dolin, and he said ‑‑ I'll just read what he said.

(No interpretation)

MR. PRESIDENT:

Yes, you know you are so eloquent in French that you are the fastest of us all.  

MR. SKOLNIK:

No, I'm just more nervous than everybody else.  

Let me just tell you what the error is, okay, instead of reading all this ‑‑

MR. PRESIDENT:

Please do that, that's more practical.

MR. SKOLNIK:

In the English, the colonel said -- okay, and this is line ‑‑ let's say line 15 on page 6, 
of Judith Baverstock, just near the end. 

She (sic) said, "Even if I were a captain or a 2nd lieutenant, in my position as director of cabinet, and even if he was a general and a G3 officer, he would not have had orders to give me as director of cabinet in the ministry of defence, no.  But according to the rules, external signs of respect are there.  If I met him on the road, I would greet him."  

That's a mistake.  In the French it says, "I would salute him."  It meant a military salute.  Not a greeting.  So I would like to have that corrected because it's an important issue.  

MR. PRESIDENT:

All right.  

MR. SKOLNIK:

Thank you. 

MR PRESIDENT: 

Very important.  

Thank you.  

Now, what are we doing?  Next question? 

MR. WHITE:

Yes, Mr. President, just before my next question, over the luncheon break, I was looking into this issue about the disclosure of the previous document that we were talking about, the letter dated the 6th or with respect to the meeting of the 6th of February 1993.  And it appears that I have no personal knowledge of disclosure, that there are parties in the Office of the Prosecutor who believe it was disclosed and were trying to obtain the confirmation of that.  Now, it is a little difficult because it goes back quite a number of years.  Apparently these materials were received from the former Egyptian ambassador in Cairo in 1997.  So that issue perhaps should be left on the table for the moment while we sort through it. 

MR. PRESIDENT:

So far it appears that the Prosecution has had that letter for years?  

MR. WHITE:

Yes.

BY MR. WHITE:

Q.
Colonel, in January 1992 you were the commander of the light anti‑aircraft battalion, correct? 

A.
That is correct.  

Q.
In January 1992, Colonel Nsengiyumva was the G2 at the état major, correct? 

A.
That is correct.  

Q.
In January 1992, Colonel Laurent Serubuga was the Rwandan army chief of staff, correct? 

A.
He was deputy chief of staff of the Rwandan army, that is correct.  

Q.
In January 1992, Colonel Serubuga wrote a top‑secret letter to the minister of defence advising the minister to purchase SAM16 missiles and he copied that letter to you; do you remember it? 

A.
I don't think so, I think you should show me the letter.  

MR. WHITE:

Mr. Matemanga.  

For the record, what I'm producing are copies in both English and French of what's been titled as a document code MELVLIN‑8 as disclosed to the Defence on the 9th of May 2002.  In the original French, it is L0010377 through 80, and in the English translation it is L0016724 and 25.  

MR. PRESIDENT:

Yes.  

BY MR. WHITE:

Q.
All right.  You have that document in front of you now, Colonel? 

A.
Yes, I do.  

Q.
It appears to be a letter that is dated in the upper right‑hand corner, 17th of January 1992, addressed to the minister of defence with the subject matter anti‑aircraft defence of the territory of Rwanda.  Is that correct? 

A.
I cannot see the date well.  

Q.
And if you look at the bottom of that first page you can see there is a signature and you recognise that signature as that of Colonel Laurent Serubuga; correct? 

A.
That is correct.  

Q.
And in the final substantive paragraph of that letter it indicates this, "This file should receive your usual attention and fit in the overall plan to defend the national territory.  It's urgent to first acquire a SAM16 battery comprising 12 launchers and 120 missiles, knowing that the smallest firing unit is a squad with four artillery guns.  The technical specifications and cost of this equipment are found in the attachments 2 and 3." 

Do you see that reference? 

A.
Yes, I do.  Yes.  

Q.
And can you turn to the attachments that are there?  And, in particular, the page marked in the upper right‑hand corner L0010380, and in the centre, the upper part of the page it indicates in bold face, "TRIVOLI Inc".  Do you see that? 

A.
Yes, I do.  

Q.
All right.  Because it says this in English I'll read it for you so it can be translated.  It begins, "We have the pleasure to offer as follows."  And then there's a technical description and you'll agree with me that the technical description is for anti‑aircraft missiles and launchers.  Isn't that correct? 

A.
That is correct.  

MR. WHITE:

If the witness could now please be shown copies of a document that were circulated during the direct examination.  This document is referred as BAGOTHE‑19.  For the record, BAGOTHE‑19 in its original form is K00 ‑‑ it's like 77471 through 73.  

MR. CONSTANT:

For the record, first of all, I would like to say that I apologise for repeating that this document was not announced to us.  Secondly, I do not think that I have ever seen it in spite of what Mr. White says.  I have carried out verifications, but I believe that the document is totally unknown to me.  

MR. PRESIDENT:

Which document did you refer to now?  MELVLIN‑8 or some other document? 

MR. CONSTANT:

The document that was just mentioned, Mr. President.

MR. WHITE:

Well, the document that was just mentioned, BAGOTHE‑19, was used and employed in a direct examination by my learned friend on the 10th of November 2005.  And the witness was examined about this document beginning at page 56.  So I'm now going back to the document my learned friend produced.  

If my learned friend is trying to refer to the previous document MELVLIN‑8, that document was included in the Prosecution case file at tab 177.  That case file in its entirety both in hard copy and CD‑ROM form was provided to my learned friend several years ago.  

MR. PRESIDENT:

We all have Maître Constant's folder of last week which contains BAGOTHE‑19, so you cannot possibly have been referring to that one.  

BY MR. WHITE:

Q.
 All right.  Colonel, you have those ‑‑ 

MR. CONSTANT:

I have never referred to BAGOTHE‑19, unless my ‑‑ well, I've never referred BAGOTHE‑19.  

MR. WHITE:

Well, with respect, at page 56 of the November 10th transcript, the question that my learned friend put is: "Can we now move on to BAGOTHE‑19."  And there's a whole sequence of questions and answers that he puts to the witness about. 

MR. PRESIDENT:

At any rate, that document is known.  

Where do we go now? 

BY MR. WHITE:

Q.
Colonel, do you have that BAGOTHE‑19 document in front of you? 

A.
Yes, I do.  

Q.
All right.  Can you turn to the last page of that document, that's the handwritten page that you previously identified as written by Lieutenant Munyaneza.  It contained the serial numbers and descriptions of the missile launchers that were taken from Masaka hill to the ministry of defence.  Do you see that page? 

A.
Yes, I do.  

Q.
Colonel, to make this easy and graphic for you, I'm taking the two documents that you have and placing them side by side, and I'm going direct your attention to these elements.  

If you look at the description of the missiles from MELVLIN‑8 or it makes reference to the missiles, and I'm circling 313.  If you follow that over on to the other document, you'll see the reference to 313.  Where it says "barrel 322", you'll see the reference on the other document at 322, and where it makes a reference to the handle at 519, you'll also see a reference corresponding on the other document to 519, both at the top and at the bottom for both launchers of the missiles.  

Now, Colonel, I'm going to suggest to you that based on these documents it's very clear that the materials that you recovered from Masaka hill, and then retained at MINADEF, and then moved to Gisenyi and then Goma, that you identified as the launchers belonging to the missiles that shot down the president's plane, were, in fact, the same serial numbers as the ones that were ordered several years before.  Isn't that correct? 

A.
You are very ‑‑ you are rushing to a conclusion.  With MELVLIN‑8 you made an offer ‑‑ TRIVOLI says, "I propose the following."  Normally this should come in the annex.  It is a pro forma invoice, 

a ‑‑ a pro forma invoice proposed to us by TRIVOLI.  Now, to be consistent with your reasoning you should show me a document or a delivery note regarding this equipment.  Then, we will move on to this document.  But, in the meantime, I would like to request my counsel that I should be given the four volumes of the remaining report.  And the Quiles report, the four volumes of the Quiles report, and the ‑‑ we intended to make an order.  We did not buy what we wanted to buy.  In the meantime, some other people may have bought it.  If you have goods that are not sold and another buyer comes, he can buy what you have not sold.  Therefore, I can show you that even if the serial numbers seem to be identical, we have a pro forma invoice.  We did not buy the missiles.  The missiles were not delivered to us, and I will show you who bought them in our place.  I do not know why they were not bought.  

MR. PRESIDENT:

I did not understand the English version referring to the "Kinest" report.  What is being said in the original language?  Can you repeat and possibly spell? 

THE WITNESS:

"Quiles" is Q‑U‑I‑L‑E‑S.  This is a report on the information mission of the French national assembly.  That mission also investigated what happened in Rwanda.  

MR. PRESIDENT:

When you spell it that way, everything becomes very clear.  Thank you.  

What is your next question? 

BY MR. WHITE:

Q.
Colonel, in your direct examination you were asked questions about the entries that were contained in your 1993 diary, and on the page that was dated in the preprinted form of the 10th of February, there was an entry with respect to certain financial transactions, and I will put that on the screen, if the video booth can pull it up now.  

It says, "USSR embassy proposes to supply arms and ammunition on credit worth roughly US$2 million with US$50,000 as down payment."

That was an entry that you wrote in your own hand.

MR. PRESIDENT:

Yes, repeat that again, please.  

BY MR. WHITE:

Q.
"USSR embassy proposes to supply arms and ammunition on credit worth roughly US$2 million with US$50,000 as down payment." 

That was an entry that you made in your own hand, correct? 

A.
Yes.  

Q.
So this financial transaction with respect to the missiles that were being sought by Colonel Serubuga in 1992, that's connected to that payment, isn't it? 

A.
But the TRIVOLI document that you have given me belongs to Egypt, that is the document you presented to me here.  There, I am talking about the Russian embassy and there is no relationship between the two.  

Q.
Colonel, the document that we've been referring to as your diary, that document has been available in these proceedings for a number of years now, and you will agree with me that up until the time you took the stand to testify, you had steadfastly refused to identify that document as yours.  

A.
Who told you that?  And before the Trial Chamber, since I've been giving evidence, I identified my diary subject to some reservations.  I had asked my counsel to ask for the original, so that I should compare it with photocopies.  I told him that in the meantime I did not want to work on photocopies.  He tried to obtain the original, but did not succeed.  And to clear doubt with the Prosecutor who says that in my diary there were entries relating to the planning of the genocide, I thought that even if the Prosecutor denies to give ‑‑ or refuses to give me the original of my diary, I will work on the excerpts.  He refused to give me my diary because definitely there are exculpatory ‑‑ there is exculpatory evidence in it.  

The Prosecutor doesn't like the truth.  He does not want the truth to be revealed.  I am saying so because he just kept this page regarding the attack against the president's plane.  Now that you have decided, in the presence of the Judges, I'm asking my counsel to carry out an investigation ‑‑ rather, to make a motion so that the Prosecutor should be ordered by the Chamber to carry out this investigation, because I'm beginning to realise that he absolutely wants to protect General Paul Kagame, even though public opinion, as well as the Bruguière investigation ‑‑ 

MR. PRESIDENT:

Yes, now, I have heard that ten times now.  The point was the diary.  Do you have anything more to add concerning the diary? 

THE WITNESS:

He should repeat the question.  

MR. PRESIDENT:

What is your next question? 

BY MR. WHITE:

Q.
In your recent testimony ‑‑

THE ENGLISH INTERPRETER:

Counsel's microphone, please.  

BY MR. WHITE:

Q.
In your recent testimony for the first time you reveal the claim that the diary is entirely innocent because it simply represents your notes of what someone else was saying, and not your notes of what you were thinking.  You've never said that, claimed that, proposed that before, have you? 

A.
To who?  Who should I have made the suggestion to?  Ask my counsel what I told him.  I told you what I requested from my counsel.  He did not succeed.  And since the diary continues causing problems as to its content, I took the decision for the truth regarding what I wrote to be revealed to the 

Trial Chamber.  But up to date, I'm asking for the entirety of my diary, I am making that request.  

Q.
Are you suggesting that your counsel cross‑examined expert witness Nyanjwa on the basis that the diary was not yours when he knew, in fact, that it was yours? 

A.
You should put that question to him; he is here.  

Q.
I'm going to suggest a much more plausible and obvious explanation for why you failed to give an explanation about this diary earlier, and the simple and obvious explanation is that you recognised that the entries in the diary made by you represent an outline or a sketch of your scheme regarding training and arming civilians with the assistance of the Rwandan armed forces.
A.
You brought the diary to me.  I asked for the original.  You refused to give me the original.  I accepted to work with photocopies.  We went through the entire diary, and the Court will make its determination, but you should not imagine things and attribute them to me.  

Q.
I'm going to suggest to you, Colonel Bagosora, that your descriptions of how the entries came to be placed in the diary are not only inconsistent and illogical, but outright fabrications.  They do not represent the words of defence minister, James Gasana, as you said they did? 

A.
I made comments on each page.  At that time you did not put any questions regarding that issue.  If you want us to begin the exercise again, bring back the diary and we'll go again page by page.  

Q.
Colonel, in your direct testimony you gave us information about your involvement in the creation of the document that we've come to refer to variously as the definition of the enemy or the ENI report.  That is the document I'm referring to as P. 13 and P. 13.1.  You're familiar with that document, aren't you? 

A.
I have told you that I was the chairman of a commission of the 4th of December 1991, which was composed of ten officers.  This commission prepared a report in two copies to the president of the republic at the end of December 1992‑January 1993.  This document was a document of about 

30 pages, and I pointed out that the document disclosed to us by the Prosecutor is not an excerpt of the document that we prepared in that commission that I chaired.  It is not an excerpt, but I admitted that the text was recopied, typed again.  Those are pages copied from my report and repaginated.  This is the 30‑page report.  And, because they retyped those pages, I recognise them as something reproduced from what was in my report.  So I did not participate in the preparation of that document that you have disclosed to me.  Our document is not here, and it was a document of 30 pages.  I also said that there were six chapters in those pages.  But what you have there contains two or three chapters.  

So what I'm saying is that this document is not our document, but some elements were reproduced from our document to prepare this document that you have disclosed to us. 

Q.
Colonel, in the substance of that exhibit, of that report of that definition, paragraph 1, on page 1, line 1, it begins, "L’ennemi principal est le Tutsi."  So that makes it pretty clear right from the beginning of the document who the enemy is, doesn't it? 

THE ENGLISH INTERPRETER:

"The main enemy is the Tutsi" said the Prosecutor in French.  

THE WITNESS:

You have to give me the document.  Show me the document.  

BY MR. WHITE:

Q.
You remember that's what it says, don't you? 

A.
But you are reading a part of the document and then you cut.  That is not honest.  

MR WHITE:

The witness can be shown the document, if he wishes.  

Mr. Matemanga, it is Exhibit P. 13.1A in the French.  

BY MR. WHITE:

Q.
Colonel, while we're waiting for that document to come to you, my next question to you is going to be suggesting that when you began that document, you didn't have to start with the term "Tutsi"; you could have chosen another term.  

A.
I do not know whether Madam Des Forges is still there.  Her book is there.  I need it.  It can be given to me.  But I remember that she defined the enemy that attacked Rwanda.  She said that they were mainly Tutsi rebels of the RPF.  That was her definition.  I would like to have the book to confirm that quotation.  Those were mainly Tutsi rebels of the RPF, period.  But this is not the case here.  Here, you have to read the entire definition.  

Q.
Well, my suggestion to you is quite a bit simpler.  My suggestion to you is that you did not have to start that report with the term "Tutsi".  You could have used another term.  

A.
But you have to say ‑‑ Des Forges said that they were the rebel Tutsis of the RPF.  This was an expert of the Tribunal.  How else can you call the Tutsis if you don't refer to them as such? 

MR. CONSTANT:

Mr. President, I would like the Court to give instructions because this is the second time that my client has been asking for documents to answer Mr. Drew White's questions.  The documents are here, including the report of the French commission, and on the other hand, you have Madam Des Forges's book.  So I'm in the hands of the Court if those documents have to be given to my client.  

MR. PRESIDENT:

What is it in the Des Forges book that you need to answer these questions now?  I haven't grasped that.  

THE WITNESS:

I remembered the definition of the enemy given by Des Forges in her book, and I said that the enemy that attacked Rwanda, the government of Rwanda, were mainly Tutsi rebels of the RPF, period.  She used the word "Tutsi".  

BY MR. WHITE:

Q.
Colonel, my suggestion to you is that in your definition of the enemy you did not have to start with the term "Tutsi," did you?  You could have used another term.  

MR. CONSTANT:

Objection.  This is the third time that the question has been put and the third time that Mr. Bagosora answered.  Perhaps that response or that answer is not satisfactory to Mr. White, but if we have to wait for my client to give an answer that satisfies Mr. White, then we will be here for a long time. 

MR. OGETTO:

In addition, Mr. President, if Mr. White has an alternative term, then he should propose it to the witness so that he'll have a comment.  

MR. WHITE:

Thank you, Mr. Ogetto.  I have been waiting for you to stand up and make an objection.  I'd be delighted.

BY MR. WHITE:

Q.
Colonel, you didn't start with the term, “The enemy are the armed forces”, or “The enemy is the Rwandan patriotic front”, or “The enemy is the Rwandan patriotic army.”  What you did is you chose to start with, “The enemy is the Tutsi”, right? 

A.
I will repeat it once again.  I would like to request that the Court allow me to have my books.  And I repeat that even Des Forges began where ‑‑ or, rather, began in the beginning.  And she said that the enemy that attacked the Rwandan government on the 1st of October 1990 were mostly or mainly Tutsi rebels of the RPF.  

Now, I wanted to compare the two definitions to tell you that Des Forges indicates that it was not all the Tutsis, but the Tutsis of the RPF.  But here also, in this definition, reference is not made to all the Tutsis but to the extremist Tutsis who are nostalgic of the power and who have never recognised and still do not recognise the realities of the revolution of 1959 and who want to conquer power in Rwanda by all means, including by force of arms, that is, the RPF.  

So the RPF was a political and military organisation composed mainly of Tutsis which wanted to take over power by all means, including by force of arms.  So this is similar.  It is the same thing.  

Q.
Colonel ‑‑ 

A.
Except that we were a bit broader in our definition, because in the meantime, another movement could have emerged with another name other than RPF.  

Q.
Colonel, forget about the reference to the Tutsis just for the moment.  I write a report and it says, "The primary enemy are the blacks within the country and abroad."  You understand that would be racial discrimination, don't you? 

A.
Now, who lost the war in Rwanda in 1994?  Do you know? 

Q.
Colonel, the same thing would be true if we took out the term "Tutsi" and put in the words "Jews"; that would be racial ‑‑ or religious discrimination, wouldn't it? 

A.
The difference with Rwanda was that, first of all, it was not the Jews who started the Second World War.  Secondly, it was not the Jews who took over power after the fall of Nazism.  The Jews were victims.  Therefore, the mainly Tutsi rebels ‑‑ that is not to say all the Tutsis ‑‑ started the war.  They won it, and they are in power.  So those were the Tutsis who wanted to take over power and who have taken over power, those are the ones that we defined as the enemy.  

Q.
Colonel, not once in this report, in this definition, do you qualify the use of the term "Tutsi" with soldiers.  You qualify it as Tutsi refugees, Tutsi diaspora, but never Tutsi soldiers.  Do you? 

A.
During the Second World War, when it was said that France had been invaded, it was said that it ‑‑ it was invaded by Germany.  It was Germany that had invaded, that had attacked.  And if you were in our shoes, you could have done your work the way you wished.  

But I'll come back to the fact that our definition corresponds to the definition of the Tribunal's expert, the mainly Tutsi rebels of the RPF, and we felt that a Tutsi who took up arms to take over power was the enemy.  And it was the RPF, in fact, that took up arms to take over power.  

Q.
You didn't qualify the term "Tutsi" with soldiers, because you didn't want to have the enemy identified only as Tutsi soldiers.  

A.
In fact, where are you getting to?  Des Forges uses rebels, not soldiers, and it is acceptable.  He test ‑‑ she testified before you here.  She said Tutsi rebels, and it was acceptable with her.  But if I'm the one saying it, it becomes something else.  

Q.
You wanted the enemy to include Tutsi civilians.  

A.
But you have to read the definition:  Those who wished to reconquer power in Rwanda by all means, including by force of arms.  So this refers to a combatant or a fighter, in other words.  Is that what you want? 

Q.
The reason you wanted the enemy to include Tutsi civilians is because you wanted all Tutsi to be identified as the enemy.  

A.
But where are you reading that?  Where are you reading that from, What you're saying?  From nowhere.  

MR. WHITE:

If the witness could please be shown Exhibit P. 110.  

MR. PRESIDENT:

Coming back to the remark by Maître Constant, the witness was able to respond to these questions without having Des Forges' book under his fingertips.  If he wants access to that book later, he can be given it.  

THE WITNESS:

Could I be given them now?  Perhaps I will need them.  

MR. PRESIDENT:

That depends on the next question, but we will now close this section, and then you can look at 
Des Forges' definition and see whether you have anything to add later on.  

But now you are moving to the next exhibit, P. 110.  

BY MR. WHITE:

Q.
Colonel, you are now being shown Prosecution exhibit ‑‑ 

THE ENGLISH INTERPRETER:

The Prosecutor is not using a microphone.  

MR. WHITE:

1, 2, 3, 4, 5 ‑‑ 1, 2, 3, 4, 5, 6.  Yeah.  I understand that the picture is not on the monitor yet.  We're not getting any audio.  

MR. PRESIDENT:

We see a picture on the monitor. 

MR. WHITE:

On the monitor. 

BY MR. WHITE:

Q.
All right.  Colonel Bagosora, I want you to direct your attention to Exhibit P. 110A.  It's a picture that has been identified previously as showing the scene of the massacre at Nyanza.  Now, can you compare the picture in its original form to the one you have on the monitor there to make sure we've got the same one.  It would appear to be a collection of corpses on the road.  Is that correct? 

A.
I can see masses, but I don't think I can identify them.  

Q.
All right.  I'm going to suggest to you that the evidence that we heard about this photo, that it is, in fact, a large collection of corpses on the road at Nyanza, is correct.  You don't dispute that, do you? 

THE ENGLISH INTERPRETER:

Mr. President.  The French booth interpreters are saying they cannot clearly hear the Prosecutor. 

MR. PRESIDENT:

We all have problems with noise now. 

MR. WHITE:

Perhaps this will assist if I'm back at my podium, Mr. President.  

BY MR. WHITE:

Q.
All right.  Colonel, if you look at that picture, I'm going to suggest to you that the corpses that are displayed there in that photograph are located in the middle of the road.  Will you agree with me? 

A.
No, because I cannot see the road.  I cannot tell you exactly what is amassed here, what the heaps are, except for the fact that it is written that there are dead bodies on the road in Nyanza.  I cannot know exactly what this is.  The person who took the photograph would be the person in the best position to give you relevant information.  

Q.
You can agree that these heaps that you've described appear to be located in the middle of the road blocking the road, right? 

A.
I have told you that I cannot see the road.  I'm not seeing the road.  I can see a place.  There are heaps.  You are telling me that it is Nyanza, and you are telling me that this is a road.  I do not see it.  

Q.
I'm suggesting to you that the civilians who were massacred at Nyanza were taken there and massacred at that spot in the middle of the road for the purpose of blocking the road.  

A.
Setting aside this photo, given that I don't have the information to discuss it, were you there while these dead bodies were there, or was this something that was told to you?  Supposing that those dead bodies were there at that time, were you there?  The person who took this photograph should come here and explain to the Court whether he saw me at this location while people were being killed, that is the important point.  Have you seen my photograph here? 
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BY MR. WHITE:

Q.
Colonel, please turn to the next photograph.  That's the one marked 11, Exhibit P. 110B.  This one appears to show an adult female corpse in a red dress lying on the ground next to the corpse of two children, one of whom is an infant; correct? 

A.
I cannot identify what you are describing. 

Q.
If you look at the monitor, Colonel Bagosora.  

THE ENGLISH INTERPRETER:
Microphone once again is a problem.

BY MR. WHITE:

Q.
Colonel, I am going to go to the monitor and point to the corpse in the red dress and point to one of the infant children, and direct your attention to that. 

Do you agree with me?  You have got the original photo there?  

A.
Agree with what?  

Q.
The photograph appears to indicate a corpse in a red dress lying next to two children, one of whom is an infant, and the infant would appear to be dressed in white swaddling clothes.  

A.
I can see a picture, but, frankly, I cannot identify it.  You have told me what it is.  And then?  

Q.
All right.  I am going to direct your attention on that same photograph to the bottom part, just below the part I have pointed out where the infant in the white clothes is, you can see there is a white rectangular portion on the picture.  I am going to move to the monitor and point it out for you. 

All right, Colonel, you've directed your attention to  that white rectangular part?  

A.
It is not necessary.  What is necessary is whether I, Bagosora, have a link with your photographs.  You are showing a dead body that you are identifying.  I can barely identify it.  But you are not showing where Bagosora is photographed in the act of killing them.  That is what should be interesting ‑‑ or, of interest to the Court.  

Q.
Well, I am going to get there.  But I am going to suggest to you that that white rectangular object in the photograph looks like it could be an identity card, doesn't it? 

A.
Frankly speaking, you are a visionary.  I cannot see. 

Q.
Well, can you think of any reason why there might be a white rectangular object that appears about the same size and shape as an identity card lying on blood‑soaked ground next to the corpse of a woman and two children?

A.
(Microphones overlapping) 

MR. CONSTANT: 

Objection.  Mr. President, I have not made an objection since the beginning of the afternoon because this Chamber doesn't seem to be happy with that.  I must confess that this story of an alleged ID card which is there, well, this is the Prosecution theory.  But what is the purpose ‑‑ the usefulness of that question put to Colonel Bagosora?  Can the relevance of that question be explained to me?  In fact, I believe that it is a waste of time.  

MR. PRESIDENT:

Yes, where are we going now?  Whatever this white spot may be, what is our next step?  

MR. WHITE:

Colonel Bagosora, you asked me what your connection to this photograph might be.  I am going to suggest to you that the answer can be found in Exhibit P. 13.1, on page 1, paragraph 1, line 1, where it says, "The primary enemy is the Tutsi.”  That's the reason right there; isn't it, Colonel Bagosora?  

MR. CONSTANT: 

Objection, Mr. President.  My colleague Drew White is making a partial and truncated quotation that has been the subject of a discussion for the last 10 minutes, and there is to reason coming back to this document, which he himself as produced.  

MR. PRESIDENT:

Yes.  You won't achieve anything along this line, Mr. White.  

BY MR. WHITE:

Q.
Colonel, I suggest to you that in the course of your testimony, you have rarely been truthful.  

A.
The Chamber will make its determination. 

Q.
More particularly, I suggest to you that where your testimony differs from the evidence of the Prosecution ‑‑ in the evidence relied on by the Prosecution, that your testimony is not true.  

A.
My testimony is not true, simply because I have not repeated what the Prosecutor wants?  Is that what you mean?  

Q.
Even more particularly, I suggest to you that in your testimony you have evaded truthful responses, you have fabricated new versions of events, you have reconstructed events to suit your own whims, you have changed dates, times, places, and vehicles, and there is absolutely nothing of any substance that you have said that we can rely on.  

A.
(Microphones overlapping) 

MR. CONSTANT: 

Objection.  Mr. President, the question is too complex.  In the proposition there are at least five sub-propositions. 

MR. PRESIDENT:

You are quite right.  This is a compound question.  

But do you think, still, you would be able to answer it?  

THE WITNESS:

One after the other; but let him repeat the first proposition, the second, and so on, and I will address them.  

MR. PRESIDENT:

But I would imagine that your answer would be that you haven't changed dates, times, places, and vehicles, just to take four of them, so that it would be possible to answer them together. 

THE WITNESS:

My testimony is truthful in every respect. 

BY MR. WHITE:

Q.
Colonel, the United Nations Security Council Resolution 955 of the 8th of November 1994 created this Tribunal.  It did so with an aim to "Contribute to the process of national reconciliation in Rwanda."  Do you agree with that aim? 

A.
Yes, I do. 

Q.
So you agree that it is time for reconciliation of all the people of Rwanda? 

A.
You have read the mandate given to this Tribunal by the Security Council, but you forget that the Security Council said that the two parties must be tried.  But today it is only the conquered Hutus that are being tried.  The RPF, the victors, are not being tried.  How then can we have reconciliation if the others go unpunished, and while some are being punished?  I think the Tribunal may get to that.  But, at the present stage, at the time you are asking that question, this Tribunal has not yet started laying a foundation creating a basis for the reconciliation of Rwandans.  This Tribunal is trying one of the parties, while the other party is not being tried.  Yet the charges are there.  They are clear.  They are obvious.  

Q.
Do you agree with President Paul Kagame of Rwanda when he says that, irrespective of ethnicity, the peoples of Rwanda are all Rwandans? 

A.
I am saying that the people of Rwanda comprise Hutus, Tutsis, and Twas, as well as other citizens who acquired Rwandan nationality.  All these people together constitute the Rwandan people. 

Q.
Well, Colonel, you claim to align yourself with Hutu people, but at the same time you blame them entirely for what happened in Rwanda in 1994.  You say that it's the ordinary citizen who took up arms and killed Tutsis in a spontaneous event, had nothing to do with leadership, had nothing to do with organisation.  

I am suggesting to you that perhaps it's time for you to free the Hutu citizens of Rwanda from the burden of all the blame that you put on their shoulders.  

A.
I did not understand your question. 

Q.
Let me put it this way:  You started your testimony telling us you were not a coward.  So why don't you finish by proving that you are able to take responsibility for your actions?  

Colonel, you advocated the killing of thousands of Tutsis in Rwanda in 1994; didn't you? 

A.
You have not adduced any evidence to that effect here before the Trial Chamber.  You have not adduced any evidence to support that allegation. 

MR. WHITE:

Mr. President, the Prosecution tendering MELVLIN-8 and BAGOTHE-9 and has no further questions for this witness.  I think I meant to say BAGOTHE-19.  

MR. PRESIDENT:

MELVLIN-8, Mr. Matemanga?  

MR. MATEMANGA:

P. 371. 

(Exhibit No. P. 371 admitted) 

MR. PRESIDENT:

BAGOTHE-19.  

MR. MATEMANGA: 

P. 372. 

(Exhibit No. P. 372A and P. 372B admitted) 

MR. PRESIDENT:

Thank you.  

Prosecution, one of the submissions of the Defence is that Colonel Bagosora has an alibi, as he left around the 25th of May.  You have put to him testimonies of witnesses subsequent to that date, but you have not touched anything relating to passports, travel documents. 

MR. WHITE:

With respect, Mr. President, the witness has given evidence out of his own mouth that he employed fraudulent documents in certain transactions and a collection of other suspicious circumstances, and the Prosecution is prepared to rely on the overall credibility of this witness as to whether or not he was at the places that he says he was at certain points in time.  So the general challenge that I made with respect to his credibility at the end regarding dates, times, and places, was intended to go directly to the issues of whether he was in those places that he says he was.  

MR. CONSTANT: 

Mr. President, I did not understand what my colleague said, but he has already said we are not very competent.  But I did not hear him ask any question regarding where Bagosora was with respect to his alibi.  

Secondly, regarding the false document, that should be very clear.  I would like to remind the Chamber that we tendered Bagosora's passport.  In any case, the passport was issued to him on the 1st of December 1992, we tendered that passport since January 2004.  Ms. Mulvaney wanted to retain that document, and had it not been for your intervention, she refused to hand the document to us.  She said that she was going to contact the CIA, or some other institution in her country, to study the document.  I wrote to the OTP suggesting an expert report, and today, two years after, I have not received an answer to my request.  So it is clear that we are arguing that Bagosora's passport is not a false passport, and that the Prosecutor, at no point in time, did she point to any false elements in the passport.  In future, Prosecution can make all arguments, but for the honesty of the discussion, or the proceedings, this should be very clear.  When we proposed that the passport be examined by an expert, the Prosecution did not respond.  Therefore, in the present circumstances, I am of the opinion that the Prosecutor did not challenge the defence of alibi offered by my client.  

MR. WHITE:

Not only has the defence challenged what feeble alibi evidence there was, but the majority of the evidence that was led in its direct testimony was led for the very first time.  It isn't even included in the alibi notice.  So when you compare the supposed alibi notice with what was heard in the direct testimony, the inherent contradictions and failings will come to the fore and the Prosecution's position is that there is no substantive defence of alibi.

JUDGE REDDY:

Mr. White, I am mostly interested in the passport.  Do you accept or dispute that it is a genuine passport?  

MR. WHITE:

We accept that there are certain parts of the passport that represent certain travels that be corroborated by other documents that have been produced, travel vouchers, and that sort of thing.  So it's not the case that the Prosecution is saying that Colonel Bagosora was never in any of the places that he says he was, but it is the case that the Prosecution is saying that where that evidence differs from the Prosecution's own evidence, that the Prosecution's evidence is to be relied on and not Colonel Bagosora's.  

JUDGE REDDY: 

So we ‑‑ in that event, you are asking us to ignore the entries in the passport?  

MR. WHITE:

No, not necessarily, Judge Reddy.  There are may be other explanations.  And I have to be candid, the detailed movements that are alleged, that have been brought forth for the first time here, are perhaps too arcane to comprehend off the top of one's head speaking to the Bench at the end of cross‑examination.  But I will say that a collection of those events and places will not be disputed.  It's not the case that the Prosecution will say that the passport in its entirety ought to be ignored.  The  Prosecution will be in a position to accept much of the movements of Colonel Bagosora, but at the same time the Prosecution will argue that, in fact, the movements do not amount to an alibi with respect to the responsibility that is alleged to fall on his shoulders.  

JUDGE REDDY: 

I am just wondering whether those parts that you do not accept, whether you should not have directed his attention to those parts, if you are going to invite us to ignore some entries in that passport.  

MS. MULVANEY: 

Mr. President, Your Honours, Judge Reddy, I have been listening very carefully, and I don't know that there are any stamps in the passport that we have a problem with.  But we have to go back through and look at all the evidence.  From what I have heard is that there were ‑‑ from the witness stand is that there was no stamping of the passport going into Rwanda. The issue really is whether he is going into Rwanda or not. 

He also testified he had another passport, KEPL, which we heard first time from the stand.  Never seen; never seen it.  And that's what he used locally.  A whole ‘nother passport.  I am not sure there are any problems with the passport, but we need to leave it open because there is a lot of evidence that has to be checked.  There is a lot of evidence that corroborates that he was in Rwanda during those periods.  We have evidence that's in this ‑‑ that's in this case on the South African movement, the Seychelles movement.  We have gone through all that.  But he has expanded it now to include all of June.  That we contest.  That we contest.  

We have witnesses that say he was in Kigali in June.  Dallaire says he was in Kigali in June.  DAS says he was in Kigali in June.  ABQ says he was in Gisenyi at the end of May.  So we do contest that.  But I don't think that there's anything we can do with this witness, in the way he's testifying, that's going to help us in knocking down a supposed alibi defence.  

JUDGE REDDY: 

Yes, all right.  Thank you.  I thought it would only be fair to draw your attention to this.  

MS. MULVANEY:

Thank you.  We appreciate it.  

MR. WHITE:

With respect, Judge Reddy, I think it would have only been fair if my learned friends actually disclosed a proper alibi, if that's what they were going to claim in the evidence, because it's not fair to simply dump it out in the court for the first time and expect that it's all going to be sorted out and every movement and twinkle of his toes is going to examined afterwards.  That's not fair.  That's the purpose of having a rule that says that if you have an alibi, you should put it out there.  

MR. CONSTANT: 

I do not clearly understand what my colleague has just said.  We notified the defence of alibi regarding the period concerned and we did that since ‑‑ well, I can check the date. Moreover, I think you have the document with the annexes.  I think we disclosed that notice of alibi since about 18 months ago.  

Secondly, Ms. Mulvaney confessed that she made a photocopy of the passport in January 2004.  So I do not clearly understand what they admit and what they do not admit.  But today I take note of the fact that, as a matter of fact, they are not challenging any of the stamps on the passport.  Furthermore, unless there is a problem of translation, I do not at all believe that Bagosora in his testimony said that he had another passport a CPPGL (sic) passport.  I don't think Bagosora ever said that.  

Besides, it is obvious that it is the Chamber that is going to make a determination in view of what the Prosecution witnesses say and what we have proved regarding the absence Colonel Bagosora from Rwandan territory during the period in question.  I note that where there is no challenge, there is no challenge of the defence of alibi and that the passport which supports the defence of alibi have not been challenged.

MR. PRESIDENT:

I think the situation is different.  There is no challenge to the passport, as such.  There is no basis for challenging the entries in the passport, as such, presently.  Is that what we heard you say, Mrs. Mulvaney?  

MS. MULVANEY:

I think, the passport, in and of itself, we haven't taken a position on.  We can substantiate his movement through the arms documents.  That's why we know where he is, as he was violating the UN embargo down in South Africa, buying weapons from the Seychelles; we have that documented.  

I don't know if his passport is real or not real.  It doesn't make any difference to us, because we are documenting his movement from testimony and documents.  So I don't think we really take a position.  I don't know if it's a real passport.  We know that in other courts in this building, one of our defendants had six passports, or something like that when, he was a Defence witness.  We are taking no position.  This witness has admitted to manufacturing documents, official documents.  He has admitted to, you know, many different things, and I don't take a position ‑‑ we don't take a position on the passport itself, but it's other documentation that shows us where he was.  

MR. PRESIDENT:

But you certainly take a position in the sense that you are challenging the alibi?  

MS. MULVANEY: 

Absolutely.  

MR. PRESIDENT:

Now, then to Mr. Constant's latest remark about whether the witness had an alternative passport or laissez‑passer.  Shall we all find that reference in the transcripts?  

MS. MULVANEY:

We would be happy to search for it, but we have 11 days of direct and a couple days of cross to go through it.  I recall it being in the direct examination when he was discussing why there were no stamps of his entry and exit from Rwanda.  That's my recollection.  

MR. PRESIDENT:

Yes.  So let's make sure that we clarify the exact statement of the witness in the two languages before his testimony is finalised.  And that goes for both parties.  

Re‑examination?  

THE WITNESS:

I would like to be of assistance, Mr. President.  I said that I had a CEPGL card that enabled me to travel. It was a card, a card that nationals of CEPGL countries had to enable them move within those countries.  It was a card, it was not a passport.  It was a card that we had and showed around and were able to pass.  To go from Gisenyi to Goma, Kinshasa, I would use that card.  I could also have used the passport.  But, with that, card it was easier.  In fact, a stamp was not required on it.  You showed it, you were identified, and you were allowed to pass.  It was much easier to travel with it.  Therefore,  I said that I had a card, a travel card.  

I said I had a passport, but that I, in Kigali, I gave that passport to the ministry of foreign affairs at the time I was being issued with a diplomatic passport.  That one I returned.  It is in Kigali.  These are the passports I had.  

MR. PRESIDENT:

When were you issued with a diplomatic passport?  

THE WITNESS:

On the 1st of December 1992, when I was chosen to participate in the Arusha negotiations.  Before that time, I used a service passport.  That's how it was called, a service passport.  

MR. PRESIDENT:

And this diplomatic passport and this service passport which you used previously, is that ‑‑ or is any of those ‑‑ are any of those documents, the passport which the Court now has in its possession?  

THE WITNESS:

The service passport, I ‑‑ on the 1st of December 1992, I returned it to the minister of foreign affairs who gave me the diplomatic passport, the diplomatic passport which has been tendered into evidence here.  

MR. PRESIDENT:

Did you have any other passport than this diplomatic passport plus this card that you referred to, which you say was not a passport?  Any other travel documents, according to you?  

THE WITNESS:

It is very likely that in the 1960s I must have had another passport which became old, which was full, which was returned, and that was issued another passport.  Apart from that, I did not have any other passport.  

MR. PRESIDENT:

Did you have any other travel documents in 1994?  

THE WITNESS:

No.  

MR. PRESIDENT:

If there is nothing arising, redirect?  

MR. CONSTANT: 

Yes, Mr. President, there will be a re‑examination.  But I am proposing that the Court allows me the time to prepare so that I should be as brief as possible and as relevant as possible.  If I start right now, I may be tempted to go in all directions, and we may not progress.  

Yesterday, for example, we asked our learned colleague Drew White when he could complete his cross‑examination, and he said Thursday.  

MR. WHITE:

Just to be fair, I said possibly tomorrow and ‑‑ which was today.  So I said possibly Wednesday and probably Thursday.  

MR. PRESIDENT:

At any rate, we will stop for today.  

Thinking now of the next witness, whoever that maybe, what is the estimated duration of your re‑examination, Maître Constant, approximately?  

MR. CONSTANT: 

Very sincerely, I do not have an idea.  I have to really assess the issues.  But, at the very most, at the very most, four hours.  But I could take one or two hours also because I really need that time to really assess where clarifications are needed.  And also, Mr. President, I need to study documents that I was not aware of that I had never seen and that have been produced.  So I have to do a little bit of cross‑checking and verification.  

MR. PRESIDENT:

Before the re‑examination, it's important that we all know which document were actually tendered during the examination‑in‑chief.  

Now, you first of all, did you request the Egyptian document as an exhibit?  

MR. WHITE:

I am not certain that I did.  I think what I ‑‑ I thought what I asked when we came back was to wait to see what the ruling on it was regarding the disclosure issues.  So I thought I had left that on the table, but I may not have actually uttered the words, "Prosecution tenders the document." 

MR. PRESIDENT:

Then you have to remind us when we go to this tab binder, which one was it, which is now floating?  That was number 4, wasn't it?  

MR. WHITE:

Yes, that's correct. 

MR. PRESIDENT:

The 21st of April?  

MR. WHITE:

Correct. 

MR. PRESIDENT:

We haven't ruled on that.  

Mr. Constant?  

MR. CONSTANT:

I simply wanted to tell the Court, concerning that document, I will raise the same objections as the previous one.  And I would like to reserve the right to question my client on its contents, because the Court allowed the Prosecutor to use it in his cross.  That said, if the Court accepts that document to be tendered as well as the other one, I have already started some research on this particular document.  

I would want the Prosecutor to also disclose the proof that this document was given to him by the Egyptian authority. He said the former ambassador.  I did not understand whether it was the Rwandan ambassador in Cairo or the Egyptian ambassador in Kigali.  I believe that there must have been a cover letter, and I would like to have that proof because I have serious doubts regarding this document and its authenticity.  I am very surprised that Egyptian authorities will disclose ‑‑ or, rather, communicate a Rwandan document without a heading, a letterhead, and without a signature.  So I would really like to have the proof that it comes from Egypt and not possibly from Kigali. 

MR. PRESIDENT:

Do you have anything on these two document, Mr. Skolnik?  

MR. SKOLNIK:

No, Mr. President.  Sorry, I was just standing up trying to sort out my own documents.  So, thanks for the invitation, but I must decline.  

MR. PRESIDENT:

The situation is slightly complicated, but it's better to achieve clarity now so that the Defence knows its position before the re‑examination starts.  

We think it's most in conformity with our previous practice to let these two documents in, but to consider their weight at the end of the day.  One element in that evaluation will be the timing of the disclosure.  

Mr. Matemanga, the next Prosecution exhibit concerning the 21st of April 1994 will be?  

MR. MATEMANGA: 

P. 373.  

MR. PRESIDENT:

And we note that there is a typing error in the English translation where the date has been fixed as the 12th of April.  It is, indeed, the 21st of April.  So that's A for the French and B for the English. 

(Exhibit No.  P. 373A and P. 373B admitted) 

MR. PRESIDENT:

And when it comes to this Egyptian document, Mr. Matemanga, P?  

MR. MATEMANGA: 

P. 374.  

MR. PRESIDENT:

And, again, we will evaluate the situation based on what each of the parties may come up with during the remainder of the case. 

(Exhibit No.  P. 374 admitted)  

MR. PRESIDENT:

This brings us to the end of the day.  We have not yet been able, of course, to look at the confidential motion, in the sense that we have read the motion but not the response.  But we realise the need to speed that up, since that will be or may be the next witness after the between two to four hours of re‑examination by Mr. Constant.  

And should the Chamber ‑‑ let me put it differently:  That witness must be available tomorrow.  

MR. OGETTO:

Mr. President, we will try to comply with that.  But there are two motions.  There is a second motion which deals with disclosure of certain material in another Chamber.  And that motion has a bearing on preparations of the witness.  So if the Chamber can bear that in mind.  

MR. PRESIDENT:

Yes, the second one, yes.  

MR. OGETTO: 

The second motion. 

MR. PRESIDENT:

And Ms. Graham said it would be filed by the end of the day.  

MR. WHITE:

Yes.  Mr. President, I understand that it has been filed.
MR. PRESIDENT:

Very impressive.  Thank you very much.  

We will then ‑‑ 

MR. OGETTO:
So what ‑‑ what that means, Mr. President, is that in the event that there is a decision in our favour in the second motion, we'll need some time, at least two, three hours to prepare the witness.  

MR. PRESIDENT:
All right.  We will meet again tomorrow at 8:45.  The court is adjourned. 
(Court adjourned at 1646H)
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