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P R O C E E D I N G S

MR. PRESIDENT:
Good morning, the Court is in session.  

I see that Colonel Nsengiyumva is not here. 

Good morning, Mr. Witness. 

MR. ERLINDER:

Mr. President, I have to ‑‑

MR. PRESIDENT:

I'm expecting the witness to say good morning in order to establish that we have communication.  

THE WITNESS:

Good morning.  

MR. PRESIDENT:

Mr. Erlinder?  

MR. ERLINDER:

Mr. President, I have to beg the Court's indulgence.  I had a malfunction with my time device this morning and so I'm a little late.  I don't have my ‑‑ I don't have my robe on. 

MR. PRESIDENT:

But, don't you want to get dressed?  

MR. ERLINDER:

Yes, I do, Mr. President, if I can have a moment to get my robe, I'll do so?
MR. PRESIDENT:

Yes, please do.  

MR. CONSTANT:

Mr. President, to occupy the time ‑‑ in the organisation envisaged by the Chamber, after 
Professor Lugan's testimony, would we hear the witnesses of Kabiligi as a priority or hear the testimony of Mr. Kambanda? 

MR. PRESIDENT:

We will have to prioritise the witnesses before Mr. Kambanda; that is obvious.  We must send these witnesses home as soon as possible. 

MR. CONSTANT:

That is fine.  It appeared to be obvious, but I just wanted you to confirm that, Mr. President.  
So tomorrow and after tomorrow, we will listen to the testimonies of Kabiligi's witnesses as a priority.  Thank you, Mr. President. 

MR. HIVON:

Good morning, Mr. President, good morning, Your Honours, good morning, my learned friends of the Prosecution.  I would like to say that I don't know why we want to retain the witness here in Arusha, LX03 (sic), and I suggest that we release those witnesses; we allow them to go back. 

MR. PRESIDENT:

And in French, you did not say "LX03" as we heard in the English interpretation.  Can you repeat the pseudonym you referred to, please? 

MR. HIVON:

Yes, Mr. President, it's X ‑‑ it's YC03. 

MR. PRESIDENT:

YC03, you are drawing our attention to the fact that since that witness has been heard in chief, cross and redirect, he's also finished.  He could be returned immediately; that is your point? 

MR. HIVON:

Yes, Mr. President. 

MR. PRESIDENT:

We will come back to that very, very soon.  

Where is ‑‑

MR. TREMBLAY:

He's gone ... to get his gown.  

MR. PRESIDENT:

I thought the gown was in the courtroom.  

Mr. Constant, can you fill our time in another way? 

MR. CONSTANT:

Yes, I can find something, Mr. President.  Has the Chamber issued its decision on our motion regarding witnesses?  

MR. PRESIDENT:

You will be informed very soon.  

MR. CONSTANT:

That is fine.  Well, my learned colleague is here.  

MR. PRESIDENT:

Mr. Erlinder, you have the floor. 

MR. ERLINDER:

Thank you, Mr. President, and I beg the Court's indulgence for the delay I occasioned this morning. 

BERNARD LUGAN,
CROSS‑EXAMINATION (continued) 

BY MR. ERLINDER:

Q.
Professor, I want to return to the issues that we were talking about yesterday.  And I believe that you were given some documents yesterday and last night that we will be referring to and I hope that we can successfully identify them as we go through them.  If you can comment on them ‑‑

MR. PRESIDENT:

Speed. 

MR. ERLINDER:

Thank you, Mr. President.

BY MR. ERLINDER:

Q.
Professor, if it's possible for you to comment on the documents as we go through them, please do.  If not, please just say so because I know you haven't had a chance to examine them closely; there's no problem with that.  I would like to return now to the ‑‑ 

MR. PRESIDENT:

Mr. Erlinder, you are too fast.  It's easy, just slow down ‑‑ come on.  

MR. ERLINDER:

Mr. President, I thank you.  

BY MR. ERLINDER:

Q.
With respect to the time period between January and April, that's the period that we'll be focussing on ‑‑ focussing on now, and I believe that you testified that the FAR forces were in a debilitated condition, as you described them ‑‑ if that characterisation is correct, do you have any information about the capacity of the RPA during that period?  Do you know whether it was increasing over what it had been in '93, or decreasing from the best of your knowledge? 

A.
I do not have any specific or precise data on that.  

Q.
Do you have any disagreement with Mr. Ruzibiza as far as you recall with respect to his descriptions? 

A.
No, I do not have any data to challenge Ruzibiza's evidence.  I believe that what Ruzibiza says ‑‑ unless it is challenged by other information, could be considered as accurate.  

Q.
Now, with one of the documents that we referred to, Professor, I want to just see if we can ‑‑ this is a document that's been introduced in evidence and it was D. NT198.  And, Professor, it's a document marked ‑‑ marked 30 March 1994.  It was ‑‑ 

A.
Wait a minute, I am lost, please.  Mr. President, I am lost.  I've received lots of documents.  I cannot identify the various documents.  Is it possible to classify these documents with figures?  I have four files here.  Which ones are you referring to or which one are you referring to? 

BY MR. ERLINDER:

Q.
There's a document marked D. NT128.  

MR. PRESIDENT:

Mr. Matemanga. 

MR. ERLINDER:

Perhaps, Mr. Matemanga ‑‑ 

THE WITNESS:

I'm sorry, I don't have this document.  

MR. TOWNSEND:

Maybe Professor Erlinder can provide the source or author?  

MR. ERLINDER:

Yes, I can.  This is an outgoing code cable from General Dallaire to General Baril regarding gendarmerie capabilities and it was introduced into evidence as 128.  

MR. PRESIDENT:

And the addressee was?  

MR. ERLINDER:

It was from Dallaire ‑‑ 

MR. PRESIDENT:

The addressee?

MR. ERLINDER:

To Baril.

MR. PRESIDENT:

Can you spell that, please?

MR. ERLINDER:

B‑A‑R‑I‑L, General Baril in DPKO in New York.  

MR. PRESIDENT:

Thank you.

BY MR. ERLINDER:

Q.
Are we on the same document?  

A.
Yes, yes, Counsel, I have found it. 

Q.
I'd like to direct your attention to items G through to the conclusion, because we don't need to go through the entire document.  But I believe that this document suggests that the gendarmerie was also in a destabilised and ineffective situation, and I think, according to this document, it suggests that they could not do ordinary law enforcement.  This is all a summary, of course.  And I'm wondering if this document or that information assists your analysis in any way regarding the capabilities of the 
Rwandan government forces? 

A.
Let me start by pointing out, Counsel, that I received this document late yesterday, and it is lots of documents.  I could only browse through them.  I will not be able to give an in‑depth analysis.  I would be dishonest if I were to claim to be able to do so.  

My first analysis regarding this particular document, it would appear that the gendarmerie was completely inefficient.  Let me point out that ‑‑ if I go by what the French officers had told me ‑‑ they had said that the only area in which the gendarmerie seemed to be capable of fulfilling its duties and its mission was in the area of the very small group of the judicial police and judicial police investigators, who had been trained by French cooperation officials, around the gendarmerie documentation centre.  As for the rest, I agree with what this document is saying.  Is my answer satisfactory to you?  

Q.
Yes, I think so.  Thank you, Professor, we can set that document aside.  I want to again ‑‑ focus again on this period between January and April, and we've heard testimony that during this period, according to Prosecution witnesses, that President Habyarimana was blocking the settlement and the establishment of the new government.  And there are several documents that you have related to that time period and the issue of the CND ‑‑ CDR, I'm sorry ‑‑ and I'm speaking very slowly now, but I'll go through the documents for identification just to see if they are with you, and then I'll ask questions.  

There are three documents:  One is an exhibit, 104; it's a code cable from Mr. Booh‑Booh to Mr. Annan dated March 28th, and to them is attached a declaration signed on March 28th by a number of international representatives.  

For Mr. Matemanga's assistance, the second is a DN ‑‑ an exhibit, D. NT178, dated March 25th 1994, also a code cable from Booh‑Booh to Mr. Annan.  Are we able to locate those?  They're exhibits.  It's Exhibit 178.  

A.
What is your question regarding these documents that I'm seeing for the first time, Counsel?  Counsel, I am unable to answer your question.  Under these circumstances, I cannot answer your question.  You are asking me to answer questions on documents that have just been given to me now.  And I usually work on documents after having enough time to read through them.  So under these circumstances, I'm unable to answer your question, Counsel. 

Q.
Professor, I understand your ‑‑ I understand your difficulty and that's no problem.  Let me just summarise that the ‑‑ these documents, at least as I read them, indicate that at the end of March that all of the parties involved in the Arusha process all agreed that the last issue to be resolved was the CDR issue, and that, in fact, it was the RPF that refused to accept the CDR into the Arusha process even though the CDR had complied with all of the requirements, even according to the US ambassador.  Is your understanding of that situation the same or different than the one that I've just summarised for you? 

A.
I confirm your summary. 

Q.
And for purposes of time, Mr. President and Professor, I think it may be better for me to try and fairly summarise what's in evidence through these documents, and then you can just comment upon whether it confirms your viewpoint or not ‑‑ I think it'll be a simpler matter.  We've had testimony here, Professor, that it was actually on April 1st that the order to assassinate President Habyarimana was given to 
Mr. Ruzibiza and others.  Do you have any information that would contradict that or do you agree with that? 

A.
I do not agree with the information given by Ruzibiza.  I consider that what ‑‑ that what Ruzibiza says could be a source.  And in the current state of affairs, we cannot say anymore than that.  This is information that could enable us to allay the uncertainties of certain people on ‑‑ as history that has become too artificial.  

Q.
Fair enough.  It's my understanding from the testimony of the US ambassador ‑‑ and even from some of the documents from ‑‑ that we've introduced into evidence, that it was well understood that if the war were to start again, it would start again in early 1994; that it was well understood that the war would result in the massive killings of civilians, using Burundi, perhaps, as an example.  And this was all understood as a consequence of the historical and political process rather than a plan.  Do you have any comment on ‑‑ on that summary of the events? 

A.
Your quotation regarding Burundi is very interesting because for the past two days we've talked about Rwanda at length, but we haven't made mention of Burundi ‑‑ except for the mention of the assassination of President Melchior Ndadaye.  

Let us not forget that these two countries, Rwanda and Burundi, are very closely related.  And since the years around 1975‑1976, very tragic events have occurred in Burundi with the widespread massacres of members of the population.  I believe that if researchers were interested in this problem, they would probably find that throughout the very long period, the massacres in Burundi claimed as many lives in Burundi as in Rwanda.  This is a very striking example, the more so as there are hundreds of thousands of Burundian refugees living in Rwanda and there are tens of thousands of Rwandan refugees in Burundi.  

And, when we look at the context of the situation which is very serious, the Burundian aspect of this problem should not be ruled out, and we should take it into consideration in trying to explain the situation.  

Q.
With respect to civilian casualties on a large order as a consequence of the resumption of the war, does your understanding include that element?  In other words, that it was well understood that civilian casualties would occur if the war began again after the Arusha Accords? 

A.
I have no information on this subject, but if we look at the example of Burundi, again, we have here an illustration of what could happen in the event of a conflict in which civilians are the main victims or scapegoats.  

As for the rest of it, given the moral and psychological situation, given the crystallisation of hatred, given the increasingly tense climate in Rwanda, it was obvious that if the war broke out again, it was not going to be a clean war.  The more so as in a war, two notions have to be taken into consideration:  That of space and that of the configuration of the civilian population.  We are dealing with a very highly densely populated country, and we could not have a zone reserved for war and a zone for settlement of the civilian population.  And inevitably, the war was going to have repercussions or an impact on the civilian population.  I hope I've answered your question, Counsel.  

Q.
Thank you, Professor.  With respect to the question of planning, as you testified in direct testimony ‑‑ as I understood your testimony, you disagreed with Alison Des Forges's conclusion that there had been a plan directed at killing Tutsis, and I'm wondering if we can explore that question briefly.  First, did I understand you correctly about disagreeing with Alison Des Forges on this question of a plan for a genocide on the Rwandan government side? 

A.
You understood me correctly, Counsel.  

Q.
With respect to that question, do I also understand that you yourself have found no independent evidence of planning on the side of the Rwandan government forces? 

A.
Not only in the state of my knowledge and in the current state of research, I have not found any proof of planning.  Not only have I criticised at length in my reports what is considered as information trying to establish the existence of such a plan ‑‑ I would ask you to read my reports in that regard.  

Q.
That's very clear, thank you, Professor.  I'm going to refer to and summarise documents that we may not have to refer to now ‑‑ given the procedure we're using, but there is a document, D. NT108, that's a cable of April 13, 1994, from General Dallaire to Mr. Annan.  And this is a document that you, I believe, did receive, but the important thing is to summarise and characterise what's in the document for your comment.  

This document in item 2 and 3 ‑‑ this is for the assistance of the Prosecution.  It says in summary that at the time of the death of the president, General Dallaire thought that a military coup might be in the offing.  But then he says later on in the same telegram, that there was not a coup and it was transformed from what could have a palace coup to a democratic process with the support of the military.  And essentially General Dallaire in this telegram says there was no coup.  And does that, in any way, support or detract from your conclusions about the existence of a coup? 

A.
I demonstrated at length in my report that there was no coup d'état, and I find that General Dallaire contradicts himself constantly because in his book he refers to a coup d'état, but as far as I'm concerned, there was obviously no coup d'état.  

Q.
I want to briefly summarise and get your comment on just a couple of more documents and then we'll be finished.  There's a document marked D. NT193, which purports to be a cable from Ralph Zacklin, the director of the office of legal counsel of the United Nations in which ‑‑ and I'm summarising now, on March 25th, 1994, Mr. Zacklin said that the interim government was a legal‑successor government after the Arusha Accords were destroyed by the war process.  And I'm wondering if that helps confirm or enlighten or detract from your own conclusions about the legality of the interim government that took power on April 8th. 

A.
I have seen that document.  I confirm what you are saying, Counsel.  And we should obviously return to what I said yesterday regarding the restoration of a constitutional order.  We should not dwell on this because I elaborated on this point at length yesterday.  

Q.
Thank you, your comment is sufficient.  

When I was cross‑examining General Dallaire, he has famously stated that if he had 5,000 well‑trained UNAMIR troops, he would have been able to stop the massacres once they had begun.  But, he also said that with those troops he would not have been able to stop the massacres and fight a war at the same time.  

We've already established that the Rwandan government forces were of that order of size with respect to trained combat troops.  Do you have any comment on whether the Rwandan government was in a military position to be able to both defend against the RPA assault and be able to use its troops to put down massacres ‑‑ certainly, in some places that might be possible, but I'm suggesting overall whether that strategically is a likelihood ‑‑ given what we know about the force capabilities of each side? 

A.
I answered that question yesterday saying, no.  Should I understand that the beginning of your representation was another question regarding UN peacekeeping troops?  

Q.
I was using the description of General Dallaire's testimony in which he said that he could not have put down the massacres and defended against an invasion with the 5,000 troops that he proposed.  And I'm wondering if ‑‑ if you agree that the Rwandan government was essentially in that same situation? 

A.
Now I understand your question better.  You have demonstrated that Dallaire was not able to intervene with 5,000 people and the Rwandan army could not do any better than him with 6,000, and I agree with you.  

Regarding UN troops, we talked about Dallaire's failure to take the right decisions, and Dallaire ‑‑ given the forces he had at his disposal, he could have intervened ‑‑ even at a minimum level in Kigali to stave off the worsening of the situation.  

Q.
Now, if I may, Professor, I want to direct your attention to a different set of issues that have to do with the massacres in Rwanda that started after the assassination of President Habyarimana.  In that regard, let me ask one introductory question:  We have heard testimony from more than one source that the order for the final advance to seize power by the RPF‑RPA was actually given by General Kagame on the night of the 6th within about half an hour after receiving confirmation in Mulindi that President Habyarimana had been assassinated.  Are you aware of the order for the final assault to be given occurred in that way on April 6th? 

A.
I have indeed heard of such an order, but I would like to be very ‑‑ or, rather, cautious concerning such an order.  The ceasefire was of course breached and hostilities were resumed by the RPF.  But to establish with certainty the exact moment when that order was given is problematical.  So I believe with regard to that issue, the historian has to be cautious.  

Some French sources are themselves contradictory because you have to look at many aspects of the resumption of hostilities by the RPA, because there are several elements that are usually confused.  There was the operation from the CND ‑‑ that is, towards the CND in Kigali.  Then, there were general offensives on two fronts.  There was the Mutara front along the east and Bugesera, and then they stabilised the front in the Ruhengeri region.  So you have to be sure about what you're talking about.  And when you look at those various advances, there was evidence that hostilities had been resumed, but we do not have clear dates.  

So to my knowledge there was no order for a general offensive on the three fronts that I've talked about.  But there was a series of assaults that were given, and that is what we can say.  The other aspects are unknown to us.  Are you happy with my answer, Counsel?  

Q.
I think the Court would be the judge of that but I'm perfectly satisfied with your answer, thank you.  If you can't answer a question specifically the way I put it, that's perfectly fine.  

Now, if part of the general offensive had begun on the night of the 6th, the information that has been given publicly is that the RPA was responding to civilian killings and came out of the CND on the afternoon of the 7th.  That's been relatively well established.  But, if an order had been given on the night of the 6th, that couldn't be part of a response to civilian killings, could it?  It must have been part of the RPF war plan, I would imagine, if that happened? 

A.
There are two things to consider here.  We know very well at what time the RPA forces came out of the CND.  That is well known; it is not in dispute.  What is arguable is the time of the beginning of the offensive to come and reinforce the CND contingent.  Those are two different things.  And regarding that, I have just told you that I cannot say anything more than what I have told you previously. 

Q.
Thank you, I appreciate your care, Professor.  I want to shift attention to a subject that we have not ‑‑ it's the last area that I will go into.  I believe that you have been given documents that also have been submitted to the Prosecution and to the Court that indicate that the RPA‑RPF was actually known to have been committing civilian killings as early as the middle of May and carrying on through the Gersony report and those issues in the fall.  Are you in a position to be able to comment on those documents or those issues? 

A.
Which document are you referring to, Counsel? 

Q.
There are a series of documents that are annexes one to five on the cover sheet.  And they include ‑‑ since there's so many, I don't want to review them all, but there are newspaper articles, various code cables, extending from May of 1994 through October of 1994 discussing RPA killings of civilians.  And I just want to refer to this issue rather than the documents per se because I realised that you are not able to evaluate documents quickly on the stand.  So I just want to refer to them and talk to you about that area.  May ‑‑ are we on the same wavelength? 

MR. PRESIDENT:

So the first question seems to be, Professor:  Are you aware of RPF civilian killings in May 1994?  That is the first element. 

MR. CONSTANT:

For the record, at 09:35:42 there seems to have been a mention of a report and the name was not included in the French.  I believe the report was the Gersony report, G‑R‑S‑O‑N‑Y (sic). 

MR. PRESIDENT:

And now the answer?  

THE WITNESS:

Yes, I am aware of such massacres which, in fact, had begun well before that period because at every offensive of the RPF, there were massacres which in certain cases had the purpose of emptying populations from some of those areas.  

Some French officers have stated that during the time that the FAR troops recaptured the 
Ruhengeri area, there were massacres.  There had been massacres of civilians in the area located to the north of the Ruhengeri airstrip.  During those periods, partial investigations were carried out by some gendarmerie units, but I do not have their reports on that.  I'm probably going to have them later, and there should be information there that could help us progress.  

I believe that we are in a situation where history is evolving, so we cannot be clear about that.  But now I have a document with me, a document from Amnesty International.  And that document seems to talk about massacres from April to August in 1994, massacres alleged to have been carried out by the RPA.  

Now, Counsel, let us be very clear.  I'm very cautious about what Amnesty International says.  I am critical when Amnesty International and various NGA ‑‑ Os ‑‑ NGOs carry out a campaign to vilify President Habyarimana.  So we do not have to accept as the gospel truth what was written after the victory of the RPF.  I'm going to analyse this source which was given to me by you yesterday, and I can only give an opinion after having analysed it and cross‑checked it with other documents, because I'm usually very cautious regarding such issues.  
BY MR. ERLINDER:
Q.
I understand and, again, I appreciate your caution.  But we have submitted a number of documents and the Amnesty International document is one that we'll be submitting to the Court.  These documents have indicated that Mr. Gersony had carried out an independent investigation not known to the RPA‑RPF in August of 1994 and had determined on behalf of UNHCR that tens of thousands of civilian killings were being carried out in an organised fashion by the RPA.  And he referred mainly to the eastern parts of the country, Kibungu and that region.  Are you aware of that report or those elements of the report? 

A.
I'm perfectly aware of that and I'm perfectly aware of the massacres that took place, but I will not go any further than what I have told you previously. 

Q.
Fine.  Now, this is a somewhat delicate question, Professor, because I understand that it's a crime in France to even question the existence of a genocide.  Is that ‑‑ do I understand correctly that that ‑that's a concern for people in France talking about genocide matters? 

A.
There is a law in France that was enacted known as the Gayssot law, which prohibits the questioning of the genocide of the Jews by the Nazis.  There was another law which was adopted last summer, I believe, which prohibits the questioning of the Armenian massacres.  But there is no law prohibiting the denial of the Rwandan genocide, at least, at this time.  

So, the question is an issue of intellectual terrorism carried by the friends of the RPF in France.  There is a certain Pierre Pean who was a ‑‑ who is a very talented journalist and who published a well‑researched book on this issue, and who used his political relations in the left because he got archives from Mitterrand's friends and so on.  This is a remarkable book, a well‑researched book.  I don't know whether the Court is aware of that book.  The title is, Noires fureurs, blancs menteurs.  That is the title of the book in French.  

Now, Pierre Pean is the subject of legal proceedings initiated by so‑called anti‑racist associations and NGOs, not because he's accused of denying the genocide in Rwanda ‑‑ 

MR. PRESIDENT:

That's fine, now, first we need the spelling of the name of the first act.  Can you give us that one, please? 

THE WITNESS:

Gayssot law, G‑A‑Y‑S‑S‑O‑T.  He was a communist minister of the French government. 

MR. PRESIDENT:

Then, we need the spelling of Pierre Pean.  Can you help us with that? 

THE WITNESS:

Pierre is the first name. 

MR. PRESIDENT:

That's easy, and now the second name? 

THE WITNESS:

P‑E‑A‑N, Pean ‑‑ P‑E‑A‑N. 

MR. PRESIDENT:

And then we need you to repeat the name of his book in French, so that we can have the English interpretation of the title of the book.  

THE WITNESS:

Noires fureurs, blanc menteurs, that can be roughly translated as blacks being furious and white liars.  

MR. PRESIDENT:

Okay, so this was the introduction to your question.  Here comes the question. 

MR. ERLINDER:

Thank you, Mr. President. 

BY MR. ERLINDER:

Q.
You referred ‑‑ because of this, I'm going to be careful with the questions I ask you, and I know that you're going to be careful with the questions that you answer, because I don't want to raise any difficulties.  But, if we were to draw a historical comparison between events in World War II and events in Rwanda ‑‑ 

A.
Stop. 

Q.
Oui.  
A.
I refuse to go into that debate.  

Q.
That's fine.  In your investigations regarding planning or the lack of planning, are you aware of any structure that existed in Rwanda in which persons at the top would be able to convey their orders and their intentions to the people at the bottom who were actually involved in the killings? 

A.
In the current state of my research, it was not possible to establish the existence of such an organisation.  

Q.
Now, in your research, were you able to determine whether the killings in Rwanda were primarily those of the military, or whether they were the ‑‑ carried out by other persons in the society? 

A.
I did not carry out a scientific study of this aspect of the issue.  My research focussed on the period before the events and on the days following the assassination of the president.  And now, if I were to give you an answer to your question, I will have to base my answer on the existing literature.  However, this literature which is in existence has to be taken with caution, which is why I will not take the risk of going into that.  I can refer you, Counsel, to the various testimonies which have been given here in Arusha and you are more familiar with those than myself. 

Q.
Well, my impression overall is that many of the killings were carried out by ordinary people using machetes, using hand weapons.  And I'm wondering if that is an accurate characterisation of your understanding as well. 

A.
Many people killed far too many people during that period.  Now, you are asking me for an expert opinion in an area that I did not study particularly.  So, being a scientist, I cannot give you an answer that is intelligent and that has a scientific basis.  I was commissioned by the Defence to answer on four issues, but not on that one.  Now, if you wish, you can commission me to work on this particular domain.  

Q.
Perhaps, in the future ‑‑ Mr. President, I'm nearly finished.  

Professor, from your research, is there any evidence that the people who did killings were acting all with the ‑‑ with exactly the same intention when they were involved in the killings? 

A.
Counsel, I'm not a psychiatrist and I didn't carry out psychological studies on the massacre sites in Rwanda.  This is a very interesting issue, a very stimulating issue, but it is obvious that I'm totally incapable of giving you an answer to that.  

Q.
Well, in order to get that kind of answer, we would have to do a scientific study of the intentions of each of the people, I guess, isn't that true? 

A.
I believe that the situation would become very complicated. 

MR. ERLINDER:

And, Mr. President, I think we're almost finished.  Let me just check and I believe we can end for the day.  

Mr. President, we're completed for the day, thank you very much.  And Professor, thank you very much for your kind cooperation, I'm sorry for the difficulty.

MR. PRESIDENT:

Thank you.  

Prosecution?  

MR. TOWNSEND:

I just asked for some documents to be distributed. 

CROSS‑EXAMINATION 

BY MR. TOWNSEND:

Q.
Good morning, Professor Lugan, would you say that ‑‑ what would you say to the proposition that the part of your report submitted in this case dealing with Rwandan history roughly up to 1990 is mostly in agreement with that of Alison Des Forges for that same period? 

A.
To my knowledge, Alison Des Forges in her scientific works did not focus on that period.  She produced two or three publications and two of them were devoted to the arrival of the White Fathers in Rwanda between 1889 and 1902 and 1903.  She also devoted her thesis to the Kinyaga region.  The thesis is "Defeat, the only bad news", so this covered the period up to 1931.  

So, to my knowledge, Alison Des Forges did not work on the same chronological period as myself.  If you're telling me that she raised this matter in the introduction of her report, then we can talk about that.  It is obvious that regarding certain historically established points, we do not differ much, because they are historical events on which everybody agrees.  

Q.
Do you agree that a genocide occurred in Rwanda from April to July 1994 ‑‑ yes or no? 

A.
Yes.  

Q.
You'd agree ‑‑ or can you offer a number of how many were killed? 

A.
Based on the various studies, the numbers vary.  It is difficult to think that we will one day know the exact number of people who were killed.  By the way, which periods specifically are you referring to, Counsel? 

Q.
April to July, would you agree that in that period in 1994, at least, in one study which you cite in your 2004 book refers to 1.2 million, yes or no? 

A.
Yes, unfortunately, we are dealing with a scale that is large.  We all have various numbers.  Reyntjens has a figure that is slightly lower, but we cannot talk of a specific number.  But, generally speaking, I agree.  

Q.
And that figure I've just given you, you would agree that was comprised mostly of Tutsi? 

A.
No, not at all ‑‑ not at all, because, Counsel, are we adopting a high estimate or a low estimate?  We have to agree on a number based on which we can work.  

MR. PRESIDENT:

The English question was:  Would you agree that it is comprised mostly of Tutsi?  The French was (French spoken).  "Mostly", Professor, would that change your answer? 

THE WITNESS:

It changes my answer without radically modifying it, thank you, Mr. President, because there we are almost in agreement.  

BY MR. TOWNSEND:

Q.
Your answer says "almost", so let's try and figure this out categorically.  Would you agree that that 
1.2 million figure to which you previously agreed mostly comprised Tutsi; yes or no? 

A.
I do not agree with that.  The majority of those people were Tutsis.  Let me take your figure, 1.2 million.  In 1994, there were 7.5 million Rwandans.  Tutsis represented 14 per cent.  I do not have a calculator ‑‑ perhaps somebody can make the computation for me.  These are the figures of the 1993 census, which indicate that the population was about 8 million.  Tutsis were 14 per cent.  So let's say this gives us 
1 million Tutsis.  And one can see that quite fortunately not all Tutsis were killed.  First of all, the zones or areas that were opened up by the RPF ‑‑ in those areas, the Tutsis were not killed, particularly the region of Kibungo, the region of Kinyaga, the entire region of Bugesera, in which quite fortunately, thank God, the Tutsi population escaped the fate of the other Tutsis elsewhere.  

Furthermore, despite the intensity of the killings, fortunately not all Tutsis were killed in the other parts of the country.  So, the figure, 1.2 million, is a figure which indicates that there was an immense massacre of Tutsis, but not in the proportions that you seem to indicate because there has to be a significant proportion of Hutus comprised in this figure.  

This question is very important and some researchers have started working on this issue, particularly the team around Professor Reyntjens and the two or three other teams in Europe.  These researchers are only at the beginning of their work.  And things ‑‑ or, rather, the information is certainly going to change, but my opinion is that the people who died in Rwanda between April and July 1994, that idea that they were Tutsis, I think we should come out of that idea, because unfortunately, there were Tutsis who died, but there were also Hutus who died.  

MR. CONSTANT:

I'm sorry, but for the purposes of the Defence of Colonel Bagosora, the figure 1.2 million that was given by the Prosecutor, it is based on which document? 

MR. PRESIDENT:

The expert witness's 2004 book, said the Prosecution. 

MR. TOWNSEND:

Thank you, Your Honour.  

MR. PRESIDENT:

Next question, please?  

BY MR. TOWNSEND:

Q.
Yes, I'd like to turn to your 1997 book and read to you three excerpts and I'm just trying to confirm that's what your book said, I'm not seeking your opinion.  Do you have a copy of that with you? 

A.
No, Mr. Prosecutor. 

Q.
I have a photocopy.  I would like you to turn to page 505, please.  And while you're doing that, you'd agree that this was the book that you described in the voir dire as "monumental", comprising more than 600 pages.  And, can you tell us for how many years you worked on your '97 book? 

A.
Regarding this book published in 1997, we have two parts.  We have the part dealing with the years before 1960, and this is drawn from my thesis.  As it were, this part deals with the research work I did for over a long time ‑‑ a large number of years.  And the second part from 1985 to 1996 is not the product of research.  I said so at the beginning of my testimony. 

This part was written spontaneously without any in‑depth research on my part, and I relied on three sources:  Reyntjens, Chrétien and Des Forges.  I totally deny what I wrote in its entirety on those pages, and I said so at the beginning of my testimony.  The fact that I had to work on primary sources regarding this period, what I wrote is such that I do not ‑‑ I no longer agree with what I wrote at the time.  I explained how my methodology evolved.  A historian has to revise his position ‑‑ even radically when he has new sources.  

I don't want to dwell on this area, Mr. Prosecutor.  I believe my answer is clear.  I deny what was written on pages 505 to page 543.  But I maintain what was written after ‑‑ that is, pages 547 up to the end.  So I'm giving this book back to you because it's no longer relevant and I would not like us to dwell on it any further. 

MR. PRESIDENT:

Ms. Ben Salimo, before you accept the suggestion, do you have any further questions on the book?  

MR. TOWNSEND:

Yes. 

BY MR. TOWNSEND:

Q.
Now, you say you don't want to dwell on it; I don't either.  I have three questions, Professor.  You haven't answered mine, which was:  How many years did you work on that book?  And now that you've given a bifurcation, the part that relates to the 1960s and later events, how much time -- if you can give us a month, a year, that's the answer we're looking for? 

A.
Regarding the part I deny, just a few weeks ‑‑ not even months.  Since I worked on the synthesis of the literature I have referred to, I worked mostly on the previous section, which had come with the last part.  And here, Mr. Prosecutor, we are witnessing a very light‑hearted approach by the researchers.  I trusted my fellow historians who in 1996 ‑‑ late 1995, could have imagined that the media of the genocide could be made ‑‑ the media of the genocide could have been a book based on some false notions. 

MR. PRESIDENT:

My impression is that we are now just looking for a time estimate; isn't that the point? 

MR. TOWNSEND:

Yes, Your Honour, and he gave it. 

MR. PRESIDENT:

Have you received an answer?  

MR. TOWNSEND:

Yes, it was a matter of weeks, I believe was the answer.  And I have another question, if I could proceed? 

MR. PRESIDENT:

Yes, please do.  

MR. TOWNSEND:

Thank you, Your Honour. 

BY MR. TOWNSEND:

Q.
Now, you've just mentioned a light‑hearted approach and that your methodology has evolved.  But you recall your testimony in the voir dire where you said you've always used the same methodology, and in fact, there was only one testimony.  Do you recall that testimony and are you changing it now? 

A.
That is not what I said at all.  I told you specifically, Prosecutor, that my methodology was based on the study and assimilation of available sources and that is the method used by serious researchers.  

What did my fellow historian Reyntjens say here?  Documents that I had at my disposal four or five years ago, do not enable me to draw convincing conclusions.  There is ‑‑ there is the gospel truth and the scientific truth.  When you are working on a subject, you have primary research work and you have synthetic research work.  And the part I am denying is the synthesis because that synthesis was based on false sources.  So my conclusions were also necessarily false.  So I went back to the primary sources, I did my research, and I realised that the secondary sources were false and I corrected that.  

Q.
Now, you've just told us you never said, and I'm going to read to you the transcript from Monday's voir dire, which looks like page 66.  

MR. PRESIDENT:

Which court reporter, which page? 

MR. TOWNSEND:

Priscilla T‑R‑I‑L‑L‑O.

MR. PRESIDENT:

Page?

MR. TOWNSEND:

6‑6, I believe, Your Honour.  

BY MR. TOWNSEND:

Q.
In the English, line 34: "There is only one methodology."  That's what you said.  Now, you're saying you didn't say it? 

A.
There is only one methodology ‑‑ that is, the critical methodology, and I am critical in my work.  Unfortunately, some of the court's experts are not.  

MR. CONSTANT:

Just one question:  Since my learned friend took the sentence out of its context, could he give us the French equivalent of the excerpt he has just read out? 

MR. TOWNSEND:

I think counsel is capable of doing that in redirect.  I don't have the French citation. 

MR. CONSTANT:

No, I believe that for purposes of honesty the phrase should be viewed in its context and not taken out of context. 

MR. PRESIDENT:

Yes, maybe.  We are actually not so interested in the continuation of this discussion as to whether he has changed his methodology.  

MR. TOWNSEND:

I don't have any more questions on it, Your Honour. 

MR. PRESIDENT:

Very good.  So why don't you ask someone to show Maître Constant the excerpt in French which you are referring to ‑‑ one of your assistants maybe, so that you can find the French version and get the context.  And, meanwhile we can proceed with the next question. 

MR. TOWNSEND:

If I can help, Counsel, it's the answer to the question I posed:  "You've obliged me to ask you a third time", if that helps counsel locate it?
MR. PRESIDENT:

Yes, next question?  

BY MR. TOWNSEND:

Q.
Now, I'd like to you look at page 505 and I'm going to read to you a citation, and at the end I'm going to ask you a yes or no question – “Isn't that what it reads?”  Now, tell me when you find the word, Brusquant, B‑R‑U‑S‑Q‑U‑A‑N‑T, the first full paragraph on page 505 of your 1997 book.  Are you there? 

A.
No, I refuse to answer this question.  I have told you that I refuse to answer questions in this area.  
I've told you that I deny this book and you'll not force me to work on the basis of a hypothesis which is no longer mine.

(Pages 1 to 18 by Jean Baigent)
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MR. PRESIDENT:
The book speaks for itself.  The sentences are there, and the witness has explained his position.  We don't need it read.  

MR. TOWNSEND:
And I'd like to put it to him.  He doesn’t have to follow along with me, and his refusal doesn't oblige me to change my cross, with all due respect.  I just want to read it aloud, and his answer will be what it is.  But I'm just letting the Court and everyone else know that is what I'm reading.  I intend to proceed that way.

MR. PRESIDENT:
Are you tendering that page?

MR. TOWNSEND:
No.  I’d like to read it into the record and avoid tendering another exhibit.  That’s my purpose.
MR. PRESIDENT:
All right.  If that's the case, we can't refuse you from doing that. 

MR. TOWNSEND:
For the record, I'm reading from page 505, the first paragraph.  And I’ll read slowly.
BY MR. TOWNSEND:
Q.
"A military junta that self‑baptised itself, the crisis committee was formed on 7 April in Kigali, led by a hard‑core member of the Akazu, Colonel Bagosora.  This junta entrusted the ad‑interim presidency of the republic to the Theodore Sindikubwabo, the former president of the single‑party parliament, which designated on the 8 April, Jean Kambanda as prime minister.  Jean Kambanda was a member of the MDR party of Hutu Power inclination."  So that's what you wrote; correct?  Yes or no.  

A.
I didn't hear you, Prosecutor.  This question is not of interest to me.  You are talking in the air.  I'm not interested in what you are reading.  I've told you that I deny this book.  What do you want me to do anymore than that?  We are wasting our time here.  

MR. PRESIDENT:
That's his answer.  Next question.  

BY MR. TOWNSEND:
Q.
Now, not the next paragraph, but the one after ‑‑ and I cite ‑‑ this is ‑‑ the paragraph begins "The Akazu", and I cite ‑‑ again, from page 505, quote, "The Akazu and the Hutu extremists, therefore, acquired for themselves a government for combat.  From now on, the path was clear for the genocide.  They could finish with the adversaries of the Hutu authenticity.  Nothing else could stop them from implementing their foreseen plan".  End of quote.  That's what your book at page 505 ‑‑ your '97 book reads; correct? 

MR. PRESIDENT:
The witness ‑‑ the witness doesn't ‑‑ does not see any need to answer that question, apparently, and that is his answer.  

BY MR. TOWNSEND:
Q.
The last quotation I seek to read is from page 484 of your 1997 book, third full paragraph, from "the Hutu extremists" and I'm going to stop at "aware".  And I cite now:  "The Hutu extremists benefited from more or less official encouragement and financial support of what was designated by the word "Akazu", the family group that secretly lead Rwanda and this is essentially driven by the in‑laws of President Habyarimana".  

Next paragraph:  "For the Akazu, and for all those who belong to the president's region, the end of the single party and democratisation with the power‑sharing that implied, represented a mortal danger".  End of quotation.  

MR. PRESIDENT:
You stopped in the middle of that sentence, Mr. Townsend.  We have seven words left.  

MR. TOWNSEND:
"Because that would make them aware", words to that effect.  

MR. PRESIDENT:
Thank you.  

Any comment?  No comment.  

Next question. 

MR. TOWNSEND:
Thank you. 

BY MR. TOWNSEND:
Q.
Now, your report for this case at page 93, if you could refer to that, is relating to what has been described as "the definition of the enemy" document.  Tell me when you've found that page in your report.  

A.
I have found it, Prosecutor.  

Q.
And you testified yesterday about that document, which has been described as Prosecutor's Exhibit P. 13 in this trial, the following words:  "But let's really read this document" ‑‑ I'm at question 52 for the interpreters ‑‑ "But now, let's really read this document.  At no point in time does the document talk of Tutsis in general.  At no point does the document talk of all Tutsis in general.  The document never states that the Tutsis are the enemy".  You recall that testimony yesterday about that document?  

A.
Are we, indeed, on page 93 of my report, Prosecutor?  

Q.
93 is where you touch on it in your report, but my question was:  When you were talking about your report yesterday, you gave that testimony, which I've just read back to you.  Do you recall it?  

MR. CONSTANT:
Objection.  I would like the Prosecutor to give us the page.  I believe my learned friend is systematically taking sentences out of their context, and I need the context.  For my redirect, I'd like him to give us the exact page of the report from which ‑‑ the part to which he's referring to. 

THE WITNESS:
Can I ask a question, Mr. President?  Can I ask a question, Mr. President?  Mr. President, I find it unfair that the Prosecutor has the text of my testimony yesterday, and I don't have it.  There is no equality of arms here.  

MR. PRESIDENT:
Yes.  Well, I'm afraid that's something all witnesses have to live with, but we will make sure that the correct picture of what emerged yesterday will transpire during the exchange which is to follow; and one remedy there, of course, is to ensure that Defence counsel knows exactly the context from which we are quoting.  

Can you help us with that now, Mr. Townsend?  Which page?  Which court reporter?  

MR. TOWNSEND:
I don't have the draft with me.  I'm reading from the case-notes version, but I have the next question, which I think will help opposing counsel find it, if I may. 

BY MR. TOWNSEND:
Q.
Do you remember yesterday when you testified, Maître Constant asked you, with regard to this document, the definition ‑‑ is it ethnic?  And you replied no.  Do you recall that?  

MR. CONSTANT:
Objection.  I never asked that question.  My question was as follows:  "Were you dealing with an ethnic definition?"  And the answer was:  "No.  I didn't say that the definition was on an ethnic basis".  The French is very clear, and we are mixing up two notions here.  

MR. TOWNSEND:
I'm not sure if there was any difference between what I said in English and what counsel said in French.

BY MR. TOWNSEND:
Q.
But let me put it to you, Witness, from either Mr. Constant's read‑back or my read‑back, do you recall that testimony where you, in effect, denied that this definition of the enemy document, P. 13, makes reference ‑‑ or that you answered in the negative to that question?  

A.
I do not remember anything.  I would like to see the document.  You will not take me up the path of a fight which is not mine.  I'm strategist, and I do not like to be lead up this path.  

Q.
Well, I'm asking you as a witness, yes or no, do you remember answering in the negative to Mr. Constant's question?  Yes or no.  

A.
I do ‑‑ I no longer recall how the question was phrased.  I do not remember when the question was asked.  My brain is not a computer.  I would like to see the document or the recording.  Otherwise, you're asking me just to say about anything, and I don't like to say just about anything.  

MR. PRESIDENT:
All right.  Next question. 

BY MR. TOWNSEND:
Q.
Do you remember when you answered ‑‑ and I'm trying to refresh your memory?  And I quote, "At no point in time does the document talk of Tutsis in general", or words to that effect.  You recall that evidence that you gave yesterday afternoon?  

MR. CONSTANT:
Objection.  Objection, Mr. President.  Either the ‑‑ my learned friend has the draft and gives me the reference, or he should stop asking such questions.  I am certain that he has transformed ‑‑ distorted my question, because I remember what I said yesterday.  If we continue like this, we will not make any progress.  I have asked that the Prosecutor should give me the transcripts of yesterday's proceedings.  Otherwise, what my learned friend is doing will not enable us to progress in this case.  

MR. PRESIDENT:
This is not difficult.  This is the draft transcript of yesterday, Judith Baverstock, page 51 of the English version.  "But, now, let's really read this document.  At no point in time does the document talk of Tutsis in general.  At no point does the document talk of all Tutsis in general.  The document never says that the Tutsis are the enemy.  It says that some Tutsi, certain Tutsis, as stated, and it also states some Tutsis, certain Hutus, are pointed out ‑‑ pointed at.  I think that, contrary to what  Des Forges tells us, we are, on the contrary, looking at a document that is all too considered, all too cautious, all too measured".  Now, this is the context.  

BY MR. TOWNSEND:
Q.
You recall that testimony and confirm it?  

A.
Now, we are progressing on a serious note.  Yes.  

Q.
Now, when you wrote this report in 2006, it would have been after your 2004 book; correct?  

A.
That's an excellent remark, Prosecutor.  

Q.
And when you said you didn't get it right in your '97 book, did you get it right in your 2004 book, because you weren't relying anymore on Reyntjens, Des Forges and someone else? 

A.
You note very respectfully, Prosecutor, that when I wrote my book ‑‑ at the time when I wrote my book, that is, my book of 1996, proceedings at ICTR were still in their infancy.  Documents that were accessible to researchers were not accessible at the time.  In any case, I was not aware of them.  Today we can say that 90 per cent of the documents which ‑‑ on the basis of which we can have a contemporaneous vision of the situation, are based on documents produced by the ICTR.  It is, therefore, obvious ‑‑ and I'm saying this for the twentieth ‑‑ thirtieth time ‑‑ that there has been some changes in ‑‑ with regard to the synthesis in the documents that are available now.  I can say that in different ways.  We can try the subjunctive, the imperfect, and perhaps even in Latin, but I would still say the same thing. 

Q.
Okay.  My question, which I'm repeating roughly:  Is your 2004 book, it didn't suffer from the problems you referred to with regard to your '97 book; is that correct?  

A.
I understand your question better now, Counsel.  Thank you for putting it in that way.  Between my book of 2004, that is the one, Rwanda:  Genocide, the church, and democracy, and this book published in 2005 and the report, there are three years.  With the speed at which history is being written in the ICTR, the mass of new knowledge between those dates is considerable.  This means that in my book of 2005, I criticised some of the elements in my book of 2004 ‑‑ in my report of 2006 also.  In my book that will be published next year, I will criticise other aspects, because history is evolving.  So this is the work of a historian.  

The historian is not a cleric or a religious person who deals with hard and fast ideas that are static.  We are in the domain of history, and you cannot have a final history of anything.  The humility of the historian requires that he should be honest enough to question himself in the face of new sources, specifically if those sources contradict what he has written previously.  

Q.
Let me make my question even simpler.  In your 2004 book, did you rely on Des Forges or Reyntjens with regard to the problems they caused your '97 book?  Yes or no.  

A.
They are quite often quoted, if only based on their testimonies before the ICTR.  These people had appeared before in the ICTR.  In fact, I strongly criticised what Alison Des Forges had had to say because I intervened in the trial of Emmanuel Ndindabahizi; and the Prosecution expert was, indeed, Madam Des Forges in that case.  I must point out, in all honesty, that it was when I read the report of Madam Des Forges that my critical thinking was stimulated, given the approximate statements made there, given the repetition of presuppositions transformed into evidence, faced with affirmations that were simply guesswork, and in the face of chronological errors.  From that point on, I reworked ‑‑ or, rather, I re‑read all the works of Alison Des Forges and all her testimonies, but specifically her reports because testimonies can be misinterpreted and ‑‑ 

MR. PRESIDENT:
I think the core is this ‑‑ and we have to break in a couple of minutes in order to ensure that the video link with the The Hague is established from 11 o'clock.  But let me just ask this question:  You generally stand for what you said in the 2004 book today.  I think that's the core.  Can you answer that with a "yes" or "no" answer?  

THE WITNESS: 
No.  I stand by the essential points.  For other specific points, you will notice that there are differences, particularly concerning chronology, because I have new information on chronology from the 6th to the 9th of April.  But I have information saying that 2004 book ‑‑ the 2004 book reflects the state of my knowledge at that time, but not in 2006, specifically since it was drafted in 2003. 

MR. PRESIDENT:
Okay.  How much is left of your cross‑examination, Mr. Townsend?

MR. TOWNSEND:
A significant share, but I can pose a few questions in the next three minutes. 

MR. PRESIDENT:
How much is left in total of your cross‑examination?  I'm asking that because we have to plan this week.  

MR. TOWNSEND:
I have at least another hour. 

MR. PRESIDENT:
One hour, yes.  

We have to stop now.  We will then start the video at 11, because, otherwise, there will be confusion with the set‑up in the The Hague, which is preparing to start with the witness at 11 o'clock; and then we will see how this develops.  

We may most probably come back to you, Professor Lugan, tomorrow at 8:45, unless we decide otherwise.  Maybe we'll decide otherwise to complete your testimony a bit sooner, but that will have to be considered.  

Do you envisage any re‑examination, Maître Constant, of this witness?  

MR. CONSTANT:
Yes, Mr. President, but it will be extremely brief, if my colleague continues in this way. 

THE WITNESS:
Could I ask a question, Mr. President?  I am available right up to Friday, Mr. President.  

MR. PRESIDENT:
All right.  Thank you for your availability and for making that known to the Bench.  We really appreciate your flexibility.  

The Court is then adjourned until 11:00 o'clock.  
(Court recessed from 1037H to 1129H)
MR. PRESIDENT:
Good morning.  I understand that we have The Hague with us now; is that so?  

Good morning, Mr. Witness.  

THE WITNESS:
Good morning.  

MR. PRESIDENT:
You will be referred to as Witness YUL in these proceedings.  You have to tell the truth, and the registry will now take your solemn declaration.  
(Declaration made by Witness YUL39 in French) 

MR. PRESIDENT:
Mr. Witness, you will find a document in front of you with your signature.  Do you see it?  
THE WITNESS:
Yes.  

MR. PRESIDENT:
So the information contained in that document is correct; isn't that so?  

THE WITNESS:
Yes, it is correct.  

MR. PRESIDENT:
Mr. Matemanga. 

MR. MATEMANGA:
D. K110.  

MR. PRESIDENT:
Under seal.  
(Exhibit No. D. K110 admitted, under seal)
MR. PRESIDENT:
Mr. Skolnik, I understand that you want to start in closed session for about 20 minutes; is that so?  

MR. SKOLNIK:
That is correct, Mr. President.  It might be a couple of minutes more than 20 minutes, but hopefully we won't exceed that. 

MR. PRESIDENT:
All right.  So we will now go into closed session. 
(At this point in the proceedings, a portion of the transcript [pages 26 to 32] was extracted and sealed under separate cover, as the session was heard in camera) 
(Pages 19 to 25 by Priscilla Trillo)
MR. PRESIDENT:
Witness YUL, we are now in open session and your examination continues.  
(Page 33 by Priscilla Trillo) 
1215H

BY MR. SKOLNIK:

Q.
Now, Witness, you should not reveal your position or your duties in 1994.  I mean, both the position you occupied and your duties.  Agreed?  You ought to answer my question.  

A.
Yes. 

Q.
Regarding the meeting we have just referred to, what remarks do you have to make regarding the following persons:  2nd Lieutenant Jean‑de‑Dieu Tuyisenge, who was the duty officer for the week in the Ruhengeri gendarmerie detachment.  Did you know him?  

A.
I personally did not know him. 

Q.
Did you hear mention being made of that name in February 1994? 

A.
Again, I did not hear any mention being made of that name, Jean‑de‑Dieu Tuyisenge.  

Q.
How about Major Ndekezi ‑‑ who is number 2 on the list ‑‑ did such a person exist in your operational sector in February 1994? 

A.
In our operational sector, there was no officer known by that name, Major Ndekezi, in February 1994. 

Q.
Was there any person known as Major Ndekezi in the Rwandan army in 1994?  

A.
In May 1994, there was a colonel known as Colonel Ndekezi in the Rwandan armed forces, but not a person known as Major Ndekezi.  And to my mind he was obviously in the ministry of defence.  

Q.
And were there other persons called Ndekezi in the army, to the best of your recollection?  

A.
As far as I know, there were other officers called Ndekezi.  There was a captain, there was one Captain Ndekezi, I believe his first name was François.  There was a Lieutenant Ndekezi, I believe his other name was Vincent.  But I may be wrong as regards to their first names.  

Q.
Now, these three Ndekezis you have just referred to, did any of those three officers work in your operational sector?  

A.
In my sector there was no officer called Ndekezi, so none of those officers, François Ndekezi, Vincent Ndekezi, and I believe Colonel Stanislas Ndekezi, were in our sector.  None of them.  

Q.
Is it possible that 2nd Lieutenant ‑‑ and I'm referring to 2nd Lieutenant Jean‑de‑Dieu Tuyisenge ‑‑ is it possible that a 2nd lieutenant like him would replace the commander of the gendarmerie detachment at a meeting of officers ‑‑ commanders of operational sectors, as well as battalion commanders?  

A.
It is not possible in the sense that the commander of gendarmerie ‑‑ of a gendarmerie detachment, or the commanders of gendarmerie detachments are not among commanders of operational sectors, nor are they members of the group of battalion commanders.  So the 2nd lieutenant who is alleged to have replaced his commander here, that is not possible.  It is not possible for someone to replace another at a meeting if that person is not one of the persons concerned, that is, commanders of sectors, operational sectors, and battalion commanders.  So this 2nd Lieutenant Jean‑de‑Dieu Tuyisenge could not have replaced that person.  

Q.
But apart from your statement that that meeting was not held ‑‑ but in a scenario in which that meeting was held, could a non‑commissioned officer replace his or her commander who was a major?  

A.
I can say that a 2nd lieutenant can replace his unit commander if that 2nd lieutenant is ‑‑ is the most senior officer of the officers in the unit, directly before the unit commander.  But he could not replace that officer on ‑‑ who is the week ‑‑ the officer for the week, on duty for the week, could not replace his unit commander. 

Q.
What is the incompatibility between the status of officer on duty for the week and the officer replacing the unit commander at a meeting?  

A.
What is incompatible is having the office ‑‑ the officer on duty for the week replace ‑‑ to replace the commander, so the officer on duty for the week does not have the powers, or the capacity to replace his commander.  

Q.
Why?  Why can the officer on duty for the week not replace ‑‑ represent the commander, his or her commander?  I want to know why you say so.  

A.
The functions of the officer on duty for the week, that position can be held by non‑commissioned officers.  This means that the non‑commissioned officer could have replaced the commander at a meeting.  That is not true.  

Q.
Why? 

A.
Precisely because to replace the commander you need to be in the chain of command.  If the commander is not present, there are officers in the unit.  The officer on duty for the week is an administrative position, so that person cannot be assigned to replace the commander because he occupies that position.  If the commander is absent, the next person in line would be the one to replace that commander, and the officer on duty for the week is not the next in line in terms of the chain of command.  

MR. PRESIDENT: 

But, Mr. Witness, why cannot a commanding officer designate someone down the hierarchy to perform a specific function, if he so wishes?  He's not bound to say that it's number 2 who has to do it.  Can't he say, "Today I ask number 5 to do it"?  What is it that you want to convey to us?  

THE WITNESS: 

That is not my view of the situation.  If we look at the meeting to which the commander was invited, would reckon that that commander cannot send just about anybody to that meeting.  

MR. SKOLNIK: 

Should I continue, Mr. President?  

MR. PRESIDENT: 

Please do.  

MR. SKOLNIK: 

Okay.  

BY MR. SKOLNIK:

Q.
Why do you say that he cannot send that person, or appoint that person to replace him?  I think you should explain what the duties of the officer for the week consist of, and explain why it is incompatible that that officer be designated to replace his commander.  

A.
You can be designated to represent the commander.  In such a meeting, it would be the second‑in‑command who will replace the commander if you have a command responsibility in the chain of command, whereas the duties of -- the officer on duty for the week carries out administrative duties.  Such administrative duties are related to other duties, duties other than those of the commander.  And it is the second‑in‑command who would carry out the duties of the commander.  So the officer on duty for the week, that position does not fall under command ‑‑ commander, those of the commander.  So if the commander is invited to a meeting, it is not the officer on duty for the week who would be in a position to replace him in his absence.  

Q.
Let us press on.  Witness XXQ testified that, at the said meeting, Kabiligi said that the elimination of Tutsis and pro‑RPF Hutus was supposed to start on the 23rd of February 1994, and that meetings would be held in Burundi with the FRODEBU.  FRODEBU is spelt as follows:  F‑R‑O‑D‑E‑B‑U.  What is your remark on such testimony?  

A.
First of all, I would say that that meeting never took place.  And supposing it had taken place, the order to eliminate Tutsis and Hutus issued to participants at the meeting is not possible if we consider the fact that there were Hutus married to Tutsi in the army, and there were also Hutu soldiers married to Tutsi women, and Tutsi soldiers married either to Hutus or to Tutsi, outside of those marriages you had families ‑‑ and to say that an order was issued to those people to eliminate Tutsis.  And in your opinion, how would you have expected those soldiers to react, soldiers who had received such orders, as these included people who were ordered to eliminate their wives, members of their families.  That is not possible.  

The second remark is that to issue such an order during a public meeting was unrealistic, and given the atmosphere in Rwanda at the time, the multiparty political context and the ethnic and regional origins of those people, and their membership of political parties, such an order could not have been ignored.  It would have provoked a certain reaction.  The impact of such a meeting would not have been felt by all.  Because the meeting was a public gathering, that is why I say that as far as I'm concerned, it was pure fabrication.  

Q.
Now, are you aware ‑‑ or, were you ever informed of a telegram that was transmitted to all the units of the army and copied for purposes of information to the gendarmerie on the 22nd of February 1994, calling off the operation scheduled for the 23rd of February 1994? 

A.
Personally I was never aware of such a telegram. 

Q.
Considering the duties that you occupied in February 1994, if such a telegram had existed, would you have known about it?  That is, considering your position.  

A.
Given my position at that time, and considering my exact position in the command, there was no way for me not to be aware of such a telegram.  It was impossible that this telegram would arrive and not be noticed in my station. 

Q.
Now, let us move on to another line.  There is this word turi hose, T‑U‑R‑I H‑O‑S‑E.  Do you know about a list made up of Interahamwes and members of the CDR who received training in military camps?  

A.
I was never aware of this militia known as turi hose. 

Q.
Did you ever hear that there were militiamen who received commando training in Israel? 

A.
I have never heard of militiamen who had received commando training in Israel.  This is the first time I am hearing about this.  

Q.
On this same issue, did you ever become aware of militiamen trained in Israel as from October 1990 to July 1994?  

A.
Never. 

MR. SKOLNIK: 

That's my examination‑in‑chief.  

MR. PRESIDENT: 

Thank you very much, Mr. Skolnik.  

Any other Defence team?  That's not the case.  

Prosecution.  

MR. HIVON: 

Mr. President, before my learned colleague starts, I would like to be sure that my colleague, Mr. Skolnik, has indeed received the documents that are supposed to be used by the Prosecution.  

MR. PRESIDENT: 

Have you received ‑‑ 

MR. SKOLNIK: 

The answer is negative.  My colleague, Gina Butler, has just given me two binders, but, Mr. President, I have to make an objection and say that this is a last‑minute disclosure of documents of two binders which I am at a disadvantage to be able to read and take ‑‑ take knowledge of.  And I have to say I object to this procedure.  If it was a document of just several pages, I could live with that, but with the reception of two big binders plus another file, I think it's just a pretence of making disclosure, and I'm really caught by surprise.  There was no email saying what the documents are, and so I would like the Trial Chamber to be aware of that, and I would not like to have the same situation with the witnesses who are to follow.  

MR. PRESIDENT: 

That is noted, and the Trial Chamber is now aware.  

Ms. Graham, what is your estimated length for this cross‑examination?
MS. GRAHAM: 

I would say at least a couple of hours.  I will definitely carry over lunch, so there will be time for Mr. Skolnik to look through the binders.  

MR. PRESIDENT: 

And this means that we may be able to get Professor Lugan back towards the end of the day.  We will follow the situation.  

You have the floor, Ms. Graham.  

CROSS‑EXAMINATION 

BY MS. GRAHAM:

Q.
Mr. Witness, I'm first going to ask you a couple of questions on prior statements that you have made.  However, I have one question before that.  You testified in chief, just a little while ago, you said, "I do not speak English."  True?  

A.
That is correct. 

Q.
But, Mr. Witness, were you not trained in the US?  

A.
Yes, I was trained in the United States. 

Q.
And in which language did you receive that training?  

A.
In English. 

Q.
And for how long were you in the US?  

A.
Two years. 

Q.
So, if you were in the US for training for two years and you received that training in English, why are you telling us, under oath, that you do not speak English?  

A.
The fact that I said that I do not speak English ‑‑ well, how many years ago did I speak English in school?  1991.  And now we are in 2006.  How many years have gone by without my speaking English?  I did not want to take any risk in saying that I speak English whereas I have already forgotten.  That is why I said that I do not speak English.  

Q.
So you have forgotten a language you practiced for several years, but you're now claiming to remember what happened on specific dates on events that took place over 12 years ago.  That's how we should understand you? 

A.
That is not what you are supposed to understand, because when a language is not spoken, then it is lost.  But with regard to the events that took place in my country, I cannot claim to have complete knowledge of those events, given that I was not everywhere.  And even regarding the places where I was present, I cannot claim to know everything.  But there are events that were striking to me and which are still in my memory.  

Q.
Mr. Witness ‑‑ Mr. Witness, it's true, isn't it, that you testified for the Defence of Kajelijeli before this Tribunal?  

A.
That is correct. 

Q.
And you did so in April 2003?  

A.
Correct. 

Q.
And you gave that evidence in the Kajelijeli trial under oath, an oath to tell the truth, the whole truth, and nothing but the truth.  Right?  

A.
That is true. 

Q.
And you say you follow that oath?  

A.
Yes. 

Q.
You gave a statement to the Kabiligi Defence on 15th September 2005, right?  

A.
Yes. 

Q.
And in that statement you say that you had met with the Kabiligi Defence before meeting with Counsel Skolnik, true?  

A.
That is correct. 

Q.
Well, in fact you had met with the previous counsel, Maître Degli, or one of his representatives, right?  

A.
That is correct. 

Q.
Well, which one is correct?  Did you meet with Maître Degli or someone else?  

A.
It was Mr. Degli himself. 

Q.
When?  

A.
In 2004. 

Q.
When in 2004?  

A.
I cannot remember the exact date, but I remember having met him within the context of the Kabiligi case. 

Q.
Well, was it the first half of 2004 or the second half of 2004?  

A.
I did not retain the date, so I cannot tell you whether it was the first part or the second part of the year. 

Q.
Mr. Witness, I didn't ask you for the date, I asked you for an estimation as to when during that year.  

A.
I no longer remember. 

Q.
And when you met Mr. Degli, he asked you questions and you gave him answers, right?  

A.
Correct. 

Q.
And Mr. Degli took down notes of the answers that you were given, right ‑‑ or, the answers that you were giving?  

A.
That is correct. 

Q.
And you read through those notes and signed them, right?  

A.
He took down notes, but if I remember well, I did not sign the document. 

Q.
Well, didn't you initialise the document, the notes, as you were reading through them?  You put your little signature, or your little initials towards the end of the paper as you read through it, to indicate that what was there was correct.  

A.
He took down notes and at the end he asked me whether I would be ready to testify, and I said yes.  

Q.
Yes, but I still don't have an answer to my previous question.  As you were reading through the notes, you initialised the pages to indicate that what was there was correct.  

MR. SKOLNIK: 

I have an objection.  

Mr. President, the witness never said he read the notes, and Ms. Graham keeps putting that to him, and that's causing the confusion.  

MS. GRAHAM: 

I'm not putting anything, I'm asking a question.  He can answer yes or no.  No need for an objection.  Mr. Skolnik need not be so (microphones overlapping) ‑‑ 

MR. SKOLNIK: 

Well, you should ask him, did he read the notes. 

MS. GRAHAM: 

That's what I'm doing. 

MR. PRESIDENT: 

Did you read through the notes, Mr. Witness?  

THE WITNESS: 

I did not read them. 

MR. PRESIDENT: 

Did Mr. Degli read them out to you?  

THE WITNESS: 

If I remember well, the answer is no.  He took down notes, and then he said that was it.  

BY MS. GRAHAM:

Q.
So you're now testifying that you never initialised any notes.  That's your evidence.  

A.
If I remember correctly, I did not initial the notes that he took.  

Q.
You see, Mr. Witness, this is important.  Are you certain about this?  Because if I ‑‑ the Prosecution is to discover that such notes do indeed exist with your signature on it, we have a situation.  So it is important that you think before you answer the question now, and that you are certain about what you're saying.  

A.
I understand the importance of that, and it is for that reason that I am saying "if I remember correctly".  It is possible that I do not remember precisely what happened.  

Q.
So your answer is that you don't really know whether you initialised the document or not, you cannot tell for sure.  

MR. ERLINDER: 

Mr. President, this isn't my witness but I'm going to object.  This witness has asked and answered this question ‑‑ he's been asked the question and answered it several times, and he simply said he doesn't recall.
MR. PRESIDENT: 

We have understood the witness's answer.  

So now your next question?  We don't need to pursue that.  

BY MS. GRAHAM:

Q.
Mr. Witness, are you familiar with a publication called Kangura, true?  

A.
Yes. 

Q.
And in fact you have read that publication from time to time, right?  

A.
Personally, no.  I know that there was a publication known as Kangura, but I did not read it.  

Q.
You have never opened an issue of Kangura and read any sentence or articles within that publication?  That's your evidence?  

A.
This is what I'm saying because there was a great number of newspapers, including Kangura.  So I am aware of the existence of this newspaper, but as to reading the paper, my answer is no.  

Q.
I understood that you testified in chief that you have never heard of the term turi hose, T‑U‑R‑I H‑O‑S‑E.  

A.
That is correct. 

Q.
Well, it's supposed to be an association set up to defend, by all possible means, Hutu members of all political parties.  Does it assist you in recognising what this is?  

A.
Not at all. 

MS. GRAHAM: 

Mr. President, I need to go into a closed session, and probably stay there for a considerable ‑‑ at least until lunch and probably beyond that as well.  

MR. PRESIDENT: 

Yes, we'll do that.  

(At this point in the proceedings, a portion of the transcript [pages 42 to 75] was extracted and sealed under separate cover, as the session was heard in camera)
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