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P R O C E E D I N G S

MR. PRESIDENT:

Good morning, the Court is in session.  

Good morning, Mr. Kambanda.  

Could you help with the headset, Mr. Matemanga?  

Good morning, Mr. Kambanda.  

THE WITNESS:

Good morning, Mr. President. 

MR. PRESIDENT:

Before we start with your testimony, we will follow up an administrative matter concerning the tendering of Prosecution exhibits in connection with Witness KVB on Friday.  And, Mr. Townsend, you have sent us the three documents you wanted to tender, and it's clear which documents they are.  

Any comments on the Defence side against the tendering of these three documents?  The first one is then the witness statement to Mr. Degli from 2000.  Any problems with Mr. Hivon?  

MR. HIVON: 

Good morning, Mr. President.  No problem.  

MR. PRESIDENT:

So that's 1A for the English and 1 ‑‑ sorry, 1A for the French and 1B for the English.  Which number is that, Mr. Matemanga?  

MR. MATEMANGA: 

P. 440. 

(Exhibit No. P. 440A and P. 440B admitted)  

MR. PRESIDENT:

P. 400A and B?  

The next one was a telegram.  No problems?  Mr. Matemanga.  

MR. MATEMANGA: 

P. 441.  

MR. CONSTANT:

Excuse me, Mr. President. 

MR. PRESIDENT:

So we are at P. 440 and P. 441?  

Maître Constant?  

MR. CONSTANT: 

Can you say which telegram we are dealing with, because I did not receive the message from the Office of the Prosecutor ‑‑ message from the Prosecutor regarding the date, in particular?  

MR. PRESIDENT:

It's dated 19th April 1994.  It's a telegram from the witness to MINADEF CC'd to the état major.  That was number 2.

(Exhibit No. P. 441 admitted)

 MR. PRESIDENT:

And the third one deals with the minutes of a meeting.  No problems?  


Mr. Matemanga?  

MR. MATEMANGA: 

P. 442.  

MR. PRESIDENT:

Thank you.  

MR. MATEMANGA:

A and B.  

MR. PRESIDENT:

Exactly.

MR. PRESIDENT:

Maître Tremblay, we will come back to your Friday prayer later, I think.  But now we can start with the Prosecution's continued cross‑examination.  

MR. OGETTO: 

Mr. President, good morning.  

Mr. President, Your Honours, before my colleague Mr. White proceeds, can I please put on the record that my client is not in court for reasons of sickness.  Let me also reiterate our standing objection to the continuation of these proceedings in the absence of the Accused.  

MR. PRESIDENT:

That's noted.  Thank you.  

Prosecution?  

JEAN KAMBANDA (continued)

CROSS‑EXAMINATION
BY MR. WHITE:

Q.
Prime minister Kambanda, thank you for coming back.  I have a series of questions for you this morning and several documents.  

Just as a point departure, let's confirm that you were arrested on the 18th of July 1997, right? 

A.
Yes, you are right.  And good morning, to you.  

Q.
Now, in your plea agreement with the Office of the Prosecutor you made mention that you had made the decision to cooperate and to plead guilty well before your arrest.  So the question I would like to ask you, to begin with, is when did you first make the decision to cooperate? 

A.
Let me, first of all, make a distinction between cooperating and pleading guilty.  Regarding cooperating, yes, I took the decision to cooperate since the very beginning of my exile in the former Zaire that is currently the Democratic Republic of Congo.  Because, as a matter of fact, since that period, I have had investigations carried out and I have disclosed to you, Mr. Prosecutor, the results of that cooperation.  That was already some sort of cooperation.  It was in 1995 that the first document was sent to you.  It was a document concerning crimes committed by the RPF.  I believe that, at the time, I was already cooperating; and, as I said when I was here for my testimony, I started cooperating even then. 

Q.
All right.  Now, let us deal with a period of time in 1997 before your arrest.  My understanding is that you were resident in Nairobi during the first half of 1997; right? 

A.
Yes. 

Q.
And you recall that in your direct examination, in answering questions from Colonel Bagosora's counsel, Mr. Constant, he asked you certain questions about a person that was referred to as "A" ‑‑ "Mr. A"?  Do you remember that?  

A.
Yes, I very well remember. 

Q.
And you agree that you knew Mr. A well before you arrived in Nairobi? 

A.
I explained the circumstances under which I knew him, unless you want me to give details, but you had told me not to give details. 

Q.
Well, can you confirm this detail: You knew him since childhood? 

A.
Since childhood, no; since secondary school. 

Q.
Very well.  And you have also said that Mr. A was in Nairobi in 1997 at the same time that you were; correct? 

A.
Yes. 

Q.
And you confirm that you did, in fact, see him in Nairobi? 

A.
Yes, I confirm that. 

Q.
And you can also confirm that you spoke to him in Nairobi? 

A.
Yes, I confirm that I spoke to him. 

Q.
And, in fact, you spoke to him on a number of occasions, more than once? 

A.
Yes, I spoke to him more than once. 

Q.
And will you agree that the conversations that you and Mr. A had were more than simple passing greetings, more than just saying, "Hello, how are you" on the street, and passing by?  You had actual conversations; right? 

A.
I was busy conducting my own investigation on him.  I wanted to know a little more on what he knew. 

Q.
Exactly.  So, in the course of your investigations and wanting to know what he knew, there was a dialogue between you; you were asking him questions, he is giving you answers, and to some extent he is doing the same thing; correct? 

A.
Quite obviously, I asked questions and he gave me answers, but I did not tell him what I was looking for. 

Q.
But you ‑‑ you also spoke to him about things that happened in Rwanda in 1994; right? 

A.
I put questions on him.  I did not have to talk to him about what had happened.  I put questions to him regarding what he knew. 

Q.
But you agree that you also told him some things; right? 

A.
Probably.  I told him certain things, but in a very guarded manner. 

Q.
All right.  Now, and when you say "Probably" you are indicating that it only makes sense that in this dialogue you are having with Mr. A, you are not exclusively asking him the questions in the relationship that you and I have here today in the courtroom, you weren't cross‑examining him, right?  There was an actual conversation between the two of you? 

A.
No, it was, of course, not a cross‑examination.  We were not in a trial; we were conversing, but each of us knew what he wanted from the other. 

Q.
All right.  And what did you want from him? 

A.
Since he had told me that he occupied a certain position in a certain organisation, an organisation which I did not know very well, there was part of the organisation I did not know.  So I wanted to know a bit more on the way that organisation was run.  He told me that he had lived in a certain region, and I wanted to know what had happened in that region in which I hadn't lived.  These were the two main issues that we discussed.  

Q.
Now, you have also made reference at various points to a book or a manuscript that you wrote concerning events in Rwanda.  So, is it correct that part of your investigations, and part of your questions with Mr. A, was with respect to gathering information for that book or manuscript? 

A.
It is possible that I mentioned some of the elements, but I did not mention that individual to say this is what I know or I did not say in any chapter that he was the one who gave such‑and‑such information.  But I do confirm that there are some elements that were mentioned in the book. 

Q.
Now, the conversations that you had with Mr. A, these weren't recorded in any way, were they?  They weren't recorded on tape or video or in writing? 

A.
To the best of my recollection, no; unless he had set a trap for me and recorded what I said.  I did not record what he said, and I suppose that he, too, did not record what I said. 

Q.
Now, you also said that you knew what you wanted from him and he knew what he wanted from you.  So what was your perception about what Mr. A wanted ‑‑ (Microphones overlapping)? 

A.
Pardon me, I did not say that I knew what he wanted from me.  I knew what I wanted from him.  Regarding what he wanted from me, I did not know.  However, I obtained a lot of information from him, given his position, which was both pro‑ F ‑‑ RPF and his position in the political party.  So I wanted to establish the link between his position as a member of that political party and his links with the RPF, since he was a member of the RPF.  

As for what he wanted from me, I do not know.  It's only later on that I gather that he had also obtained information from me. 

Q.
You see, a few moments ago I thought I heard you say this "we both knew what we wanted", and so that's why I asked you that question about what you think he wanted from you. 

A.
No, I do not know.  I know what I wanted from him.  As for what he wanted to get from me, I do not know.  What I know is the results; and the results are that I am here now. 

Q.
Exactly how many times did you meet with Mr. A in Nairobi? 

A.
It is impossible for me to say how many times I met him.  I was in Nairobi for almost a year.  I do not know ‑‑ as from when he came to see me, because he was the one who came to see me.  And from that time onwards, we met regularly.  But, as for the number of times we met, I am not able to tell you. 

Q.
Can you recall the date or approximate date of the first time that you had a conversation with him in Nairobi? 

A.
I say no.  Since 1994, a lot happened, and there were so many dates of events.  So, regarding the date of my first meeting with that person, I did not consider it very important, so I did not take note of it. 

Q.
Is it possible that meeting happened in 1996, because you say that you were there for more than a year?  So, is it possible that it happened in the last half of 1996, that that could have been, in fact, the first meeting? 

A.
No, I cannot confirm that.  And I did not say that I spent more than a year in Nairobi.  I said that I spent close to a year; in fact, it was less than year.  So let me make this clarification.  So I cannot confirm whether it was in the first half of 1996 or the second half of 1996.  It is very likely that it was in the first half of 1997 instead of 1996.  

Q.
And that first meeting, can you tell us exactly where you met? 

A.
I am not able to tell you where exactly we met because we lived in more or less the same neighbourhood.  Perhaps, it was the same road, but not in the same family, but I am not in a position tell you exactly where we had that first meeting. 

Q.
Did you meet in the same place every time you met or did you meet in different places? 

A.
In different places.  At times we took an appointment to meet one another at different locations.  I remember that we met at different locations. 

Q.
Such as? 

A.
For instance, one day we met in a hotel.  We had taken an appointment to meet there to have a discussion. 

Q.
Was that in the public area of the hotel or did you actually take a room to have a private area in the hotel to meet? 

A.
I wouldn't like to say something I don't believe in.  We never met in a hotel room; we never reserved a hotel room.  We went to a discreet public venue where we could have our discussion cool‑headedly.  But I never reserved a hotel room for such a discussion. 

Q.
So was that the pattern of your meeting:  That you would meet in discreet public venues? 

A.
For in-depth suggestion, yes, on the subjects I referred to; but we could also meet in the public place where we would talk at random about anything.  But on those occasions we did not discuss any issues in-depth. 

Q.
And when you would have these in-depth discussions, approximately how long would those conversations last? 

A.
I am sorry, I did not have a watch on me.  It lasted the time it took.  So we did not time our discussions such as to say it would last one hour or two hours.  It took as long as we needed for the discussion. 

Q.
Well, an approximation is satisfactory for our purposes here.  It's fair to say that these in-depth discussions didn't take a matter of minutes.  At least they took a matter of hours; is that fair? 

A.
No, you are not right.  Since I say that I did not have a watch on me to keep track of the time, it all depended on the subject, what we were discussing.  It could last a minute, it could last an hour as well.  It all depended on what we were talking about.  If it was just a question of getting a name, it wouldn't take hours and hours.  But if it had to deal with a situation or an event, it could last quite some time. 

Q.
All right.  Now, in the answer you just gave me, you have actually bundled together two types of answers that I was going to look for.  One is concerning the in-depth discussions, because you have said that you made a distinction between having in-depth discussions or having very brief passing of information. So, right now, I am just asking you about the in-depth discussions.  And, with respect to those in-depth discussions, I am interested in getting some kind of an approximation as to whether, for example, they took weeks or days or hours or half a day or something.  When you say they took as long as they took, I need to have something a little more precise than that.  

A.
No, I don't think I can be any more specific than that, because we did not have a schedule, we did not have a programme with a clearly defined agenda.  We took an appointment to meet.  I had questions to put to him and he could answer the questions or not, and after our conversation we would part company.  So I did not have a watch on me, and I am therefore not in a position to say exactly how much time each of our meetings lasted. 

Q.
And it's fair to say that you are not certain about the totality of the amount of time that you met with Mr. A for all of the meetings, cumulatively? 

A.
When you say "not certain", I don't know what you mean.  If you are insinuating that I may have forgotten what he told me or what I told him, that is false.  Even though I do not remember exactly the number of hours we sent together, but I am able to know exactly what we discussed. 

Q.
Right.  Well, I am going to come to that, but, you see, right now I am building on the idea that you have told us that you are not certain exactly how many times you met with Mr. A, and you are not certain exactly how long the meetings were; so, I am suggesting to you, and I am trying to be fair about this, that you're consequently not certain about the totality of the amount of time that you met with Mr. A, because you can't remember exactly how many times or how long the meetings were; right? 

A.
Viewed from this point of view, I can say yes since I did not have a watch on me to say on such‑a‑such a day we spent so many hours or so many minutes. 

Q.
And it's fair to say that your memory of the substance of the conversations you had with Mr. A is not complete?  It's not a perfect memory?  

A.
You are wrong.  My recollection is perfect regarding the content of the conversation I had with him, because I knew can exactly what I wanted from him and what I had to tell him and what I did not have to tell him. 

Q.
Now, do you suggest to us that you can hold, consistently and logically, these two ideas in your mind that you have a perfect recollection of the substance but you don't have a recollection of the number of times, the places, the length of the conversations, or the totality of time that it took?  You can assert those two things simultaneously? 

A.
Yes, I can assert these two things consistently because, as far as I know, I know we met on several occasions.  We met at several locations and I know what I was looking for and I obtained it.  Period.  

Q.
You agree with me that in the substance of the conversations you had with Mr. A, you spoke about people from Rwanda who, at that time, the time of the conversation were still alive; right? 

A.
Persons who were still alive or dead?  We certainly talked about them, because I put questions to him regarding persons I knew and who died at the locations where they were.  So, indeed, we talked about persons who were either dead or alive. 

Q.
(Microphone not activated) 

MR. PRESIDENT:

Interpreter ‑‑ 

Could you repeat your question?  We didn't hear you, Mr. White.  

MR. WHITE:

Yes.  

BY MR. WHITE:

Q.
Prime minister, some of the persons that you talked about as being either alive or dead, some of these people were mutually known to you, the two of you, Mr. A and yourself, right? 

A.
Some of them, yes.  And the other type of information was information we exchanged on persons known only to one of us.  It was not necessarily persons that both of us knew. 

Q.
And some of the people that you spoke about would have been known to either of you only by reputation, not personally; right? 

A.
Certainly. 

Q.
And in discussing whether these people were alive or dead, in the cases where these persons were no longer living, it's natural that you discussed how those people came to die, the fact that they were dead, how they died? 

A.
That was one of my objectives.  I specifically wanted to know how certain persons I knew and who were living in specific regions had died and how they had been killed. 

Q.
And in asking these questions and having these discussions about how people were killed, and certainly you must have had some discussion or mention about who it was that killed them; right?

A.
Of course, and that is why in 1995 I had already disclosed to you a report on persons who had died, who had been killed, and I accepted to cooperate in 1997; and I gave you the names of other persons who had been killed and who had probably killed them.  Yes, I got to know who had killed those persons.  

Q.
And certainly you would have had some discussion about your appointment as prime minister, how you came to be appointed as prime minister, right? 

A.
That was not an issue that was of concern to me, to know how I had been appointed, since I knew how I had been appointed, except he had put such a question to me. 

Q.
And in having that discussion about how you came to be appointed as prime minister, you would have necessarily had to discuss about the death of the prior prime minister, because you were appointed immediately after her, right? 

A.
I have just said that I did not deem it necessary to ask that person to tell me the circumstances under which I had been appointed prime minister, since I knew the situation under which I was appointed prime minister.  If that person had put such a question to me, I would have answered it. 

Q.
Right.  And because, when you were meeting with Mr. A in Nairobi, you were the prime minister in exile.  But your previous experience with Mr. A, prior to April 1994, was when you were not the prime minister, so it was perfectly natural for the two of you to discuss the fact that you had known each other a long time, you had not been the prime minister, and then you became the prime minister; right? 

A.
No, that was a fact.  He knew that I was prime minister, and he could see it and he had heard about it. 

Q.
But wasn't this really the first time since your appointment as prime minister, that you had an opportunity to talk with Mr. A? 

A.
I had not spoken to that gentleman for a very long time, and when he came to see me he knew exactly who he was coming to see. 

MR. PRESIDENT:

And when you said Mr. X, you met Mr. A?  

MR. WHITE:

I thought I said "A".  

MR. PRESIDENT:

Okay.  

BY MR. WHITE:

Q.
Right; and in having the discussions about how people were killed, and who had killed them, you agree with me that the ‑‑ let's call it the prime actors or the people involved with the killings were discussed, that is, names were mentioned, right? 

A.
Of course, since as I have told you, I had already had some experience in this area since 1994, I had been conducting an investigation.  So that was not the first person I was questioning on the massacres that had been committed in Rwanda and the assassinations.  So I knew exactly how to ask my questions and how to obtain answers.  I had already acquired some experience in that area. 

Q.
And one of the names that passed between you and Mr. A in the discussions was Colonel Bagosora, right? 

A.
I did not have any exchange with that gentleman regarding Colonel Bagosora, because I didn't see what he could tell me regarding Colonel Bagosora, because I thought I knew more than him.  What I wanted to know was where he was at the time.  Those were the questions I put to him.  Regarding Colonel Bagosora, I thought I knew more on him than him.  I didn't ask any questions on Bagosora because I knew where he was in Kigali, so I did not put any questions to him regarding Colonel Bagosora. 

Q.
Right.  But aside from the questions that you put, you agree that you, at the time of these conversations, you had knowledge that Colonel Bagosora was implicated in many of the events in 1994; right? 

A.
When you use the term "involved" I am afraid, because I don't know what you mean by involved.  What do you mean by "involved"?  If you are saying that I knew that Bagosora was a criminal who had assassinated people my answer would be no, I was not aware of that. 

Q.
Right.  My question had a subtle difference, in that I was suggesting to you that you knew that he was implicated in the sense that other people were saying that he had been involved in the killing.  You were aware of those allegations at the time of the conversations with Mr. A; right? 

A.
Other persons?  I do not know which other persons you are referring to.  When I conducted investigations, I wasn't told.  No one told me that they saw Bagosora at such‑and‑such a location massacring people.  So, you alone can suspect such persons; I do not know about that.  I was not informed of any single case in which Colonel Bagosora was implicated. 

Q.
Well, you have told us that you had some conversation yourself with Colonel Bagosora after you were appointed as prime minister; right? 

A.
Conversations, no.  After my appointment as prime minister, on that very same day I assumed service, he came and congratulated me as usual.  He told me if ‑‑ or, rather, he congratulated me in a few words.  That is the only conversation I had with him at that time.  The other conversations would have been when he came to Gitarama later.  So I did not ‑‑ I was not directly in contact with him. 

Q.
So I am suggesting to you that when you had these conversations with Mr. A, that you mentioned the fact that you had spoken with Colonel Bagosora after your appointment as prime minister? 

A.
No, I did not talk to him about that because it was not necessary.  I did not have to tell him whether I had spoken with Colonel Bagosora or not. 

Q.
And I am suggesting to you that, in fact, you told Mr. A that in a conversation with Bagosora after you were appointed as prime minister, Bagosora had referred to a list of people.  

A.
I think it is a good thing that you are saying that you are suggesting it to me, because I am denying it.  When would Bagosora have presented a list to me?  Would it have been when he came to congratulate me or when he came to meet me in Gitarama?  When would he have had the opportunity to show me a list?  That is important, because I do not see how he could have given me such a list.  And, in fact, Colonel Bagosora is known to be someone discreet because of his previous duties ‑‑ as head of military police and director of documentation and intelligence.  This is somebody who would not give information easily.  So how would he have come and given a list to someone whom he was meeting practically for the first time?  So I do not confirm your suggestion, and I do not accept it.  

Q.
Well, let's move to another issue that you may find you can agree with me more in substance on.  

You remember that when you were here in July, and you were testifying, that we looked at a letter that you had written dated the 27th of April 1994.  This is the one that was addressed to all the préfets regarding the restoration of security in the country.  Remember that?  

A.
Yes, I remember. 

Q.
Okay.  So I have some questions for you now following up some events subsequent to that letter.  After you wrote that letter, you attended a meeting in Kibuye on the 3rd of May 1994; right? 

A.
Can you please tell me the location of the meeting again, because what I heard is not what happened. 

MR. PRESIDENT:

In the French, we got Kabuye, but we mean Kibuye. 

MR. WHITE:

Exactly.  

THE WITNESS:

All right.  Yes, I attended a meeting in Kibuye. 

BY MR. WHITE:

Q.
And you agree that that meeting in Kibuye was as a direct follow-up to the letter that you had written on the 27th of April; right? 

A.
Yes.

Q.
You agree that the Kibuye meeting started about 10 o'clock in the morning and ended about 3 o'clock in the afternoon; right? 

A.
No, I do not remember the exact times.

Q.
The meeting was chaired by you, you made a speech, and a number of other people made speeches as well, right?  

A.
The only speech I made was to read that letter.  It is true that other people took the floor, because I was invited by the préfet of that préfecture and naturally he was the one who introduced me. 

Q.
And at the Kibuye meeting, there were just under 200 participants, and a few of those had the opportunity to ask you questions directly from the floor; right? 

A.
I did not draw up an exhaustive list of the people who were present, but given the size of the room, it is possible that there were about 200 people there, and indeed there were questions that were put to me as head of government. 

Q.
And, in addition to promoting the message in your letter of 27 April, you also promoted the civil defence programme; right? 

A.
I do not remember promoting the civil defence programme in Kibuye.  That was not the purpose of the meeting.  But civil defence was an issue that was raised all the time.  But the objective of that meeting was not to promote civil defence. 

Q.
Minutes of the Kibuye meeting were taken at the time and, subsequently, a copy of those minutes was provided to you by the préfet of Kibuye, a Dr. Kayishema; right? 

A.
That is possible.  I received many documents from préfets, but I do not remember.  I only saw the document when you presented it to me here.  

Q.
All right.  Well, let's look at it again.  You have already seen it, but it was tabbed number 11 in the Prosecution's collection of materials that was previously distributed.  

MR. WHITE:

And if the witness can be shown the letter dated June 8, 1994.  It's this one here.  

BY MR. WHITE:

Q.
For the record, what's being produced to you in the original Kinyarwanda has the upper right‑hand corner, evidence reference number K0248661, and in Kinyarwanda it carries through to 679.  You have that document before you. 

A.
Yes, I have it. 

Q.
All right.  So, you agree that this is a covering letter from Dr. Kayishema to yourself dated the 8th of June 1994, it makes reference to the attached minutes of the Kibuye meeting, and then the final four pages are a list of the participants; right? 

A.
Yes. 

Q.
Just for the record, that document also exists in a translated form in French with evidence reference numbers K0246601 through 625, and in English it's K0249802 through 832.  

MR. CONSTANT: 

I am sorry, I do not have the French version.  Did you distribute it separately?  

Thank you, thank you, Mr. Matemanga.  

MR. WHITE:

All right.  I think I can speed this up.  

Prosecution moves to tender this as the next exhibit.  

MR. PRESIDENT:

No objection.  

Mr. Matemanga?  

MR. MATEMANGA: 

P. 443A, B, C.  

MR. PRESIDENT:

A for the Kinyarwanda, B for the French, and C for the English. 

(Exhibit No. P. 442A, P. 442B, and P. 442C admitted)

BY MR. WHITE:

Q.
All right.  Prime minister, I am going to move to another meeting at a different time, some months later.  This meeting that I want to ask you about occurred in Bukavu on the 2nd and 3rd of September 1994.  Do you recall attending such a meeting? 

A.
Except you tell me what it was about, because I attended many meetings at that time.  So when you talk of 2nd and 3rd September, I do not remember exactly what you are referring to. 

Q.
All right.  Let's take it one step at a time.  This particular meeting was chaired by the president in exile, but in your presence.  You were not the chairman of this meeting.  

A.
How do you expect me to remember a meeting that took place more than 12 years ago?  The location and what it dealt with and who chaired it; how do you want me to remember such a meeting, Mr. President? 

Q.
I am going to help you out. I'll give you another bit of information to see if it assists your recollection.  This was a meeting of political parties with the focus of restructuring or reorganising the government in exile? 

A.
I do not remember the date.  I know that we did organise meetings on restructuring the government, but I no longer remember the dates of the 2nd or 3rd of September. 

Q.
During the meeting that you recall for restructuring, there was a decision taken to downsize the government in exile to eight ministries.  Do you remember that? 

A.
I remember that we took such a decision, but I do not remember the exact date of that decision.  So I cannot tell you it was the 2nd, 3rd, or 8th of September. 

Q.
And do you also recall that during that meeting there were discussions, including the possibility of your replacement as prime minister?  Do you remember that? 

A.
During the discussions, every issue could be raised, including my replacement.  So there is no specific reference for me to rely on to say it was on such‑and‑such a date that there was a suggestion to appoint me to a different position. 

Q.
All right.  Because this meeting isn't coming back with full clarity to you, I am going to step aside from that for the moment and move to something else that may assist in your recollection.  

So, now, I am going to refer to another meeting, this one you did not attend, but you became aware of afterwards. This one was a meeting of the FAR high command that took place in Goma at the same time that you were having your political parties' meeting in Bukavu.  Does that ring a bell? 

A.
Yes, I received a report of a meeting of the high command of the FAR in Goma.  I know that this meeting took place, but I no longer remember the exact date. 

Q.
All right.  I am going to suggest to you that you received a report of the meeting in Goma on or about the 29th of September 1994.  Does that sound correct? 

A.
Well, the suggestions that you are making to me are probably interesting.  But you are aware that this was 12 years ago, I do not know whether the date is correct or not.  I know that I received that report and I know that it is ‑‑ it was in 1994.  

Q.
All right.  And do you remember that that report discussed the possibility of the FAR putting in place a "Political‑military organisation" to replace the government?  Do you remember that?  

A.
I do not remember that.  It was a report of more than 100 pages, so I did not retain all the paragraphs of the report. 

Q.
All right.  Well, let's see if I can refresh your recollection at all.  I am going to ask that you be provided with a copy of a document that was distributed earlier under tab number 10 of the Prosecution listing of materials.  That is a document that appears in its original French form with ‑‑ for some inexplicable reason ‑‑ a K number at the bottom, upside down, at K0041476.  It's marked at the top and bottom "Very secret", and it's dated the 29th of September 1994.  Do you have that ‑‑ a copy of that document before you, Prime Minister? 

A.
Yes, I have it. 

Q.
All right.  So the first page is the covering letter addressed to yourself and the president of the republic, and the covering letter is signed by Major General Augustin Bizimungu; right? 

A.
That is correct. 

Q.
And attached to the covering letter there is a typewritten report consisting of 48 pages and ending on the last page with a list of 28 participants.  Do you see that? 

A.
Yes. 

Q.
And in that listing of participants, the first name listed is Major General Augustin Bizimungu, and the second name is Brigadier General Gratien Kabiligi; right?  

A.
That is correct. 

Q.
So this is a copy of the document that you received sometime after the date that's given, 28 September 1994; right? 

A.
Yes, and it is through me that you got that document. 

Q.
Okay.  And, just for the record, Mr. President, I am going to refer to the K numbers here.  In the original French, it goes from K0041476 through to 41524; and in the English translation, it goes from K0370573 through 614.  

Prime Minister, there is something in this document that I need your assistance in clarifying, so I am going to ask you to turn to a particular portion here.  And you can do it in either the French or the English, as you wish, because it's on the same page.  It's page  ‑‑ internal page number 9.  And, for the record, in the French, it's marked ‑‑ sorry, the English it's marked K0370581 at the upper right‑hand corner; and, in French, it's the page marked K0041486.  And I want you to look down that page to the topic heading that has "Meeting of political parties in Bukavu, 2 to 3 September 1994".  Do you see that topic heading?  

A.
Yes. 

Q.
Now, because of the internal organisation of this document, I am going to take this step by step.  So, look to the left of that topic heading, there is an item number 12, without brackets, and then underneath that you will see there is some subheadings, and then there are some categories with other numbered headings in brackets.  Those numbered headings are 1 through 5, and that ‑‑ do you see that?  Item number 12 has subheadings with numbers 1 through 5 in brackets.  Are you with me? 

A.
Yes. 

Q.
Okay.  All right.  Now, immediately after the number 5 in brackets, there's a new topic heading under capital letter B.  It's entitled "interventions of participants" or "participants' input".  Do you see that heading? 

A.
Yes. 

Q.
Okay.  So here's the key thing I need your clarification with.  Isn't it correct that everything that appears under item number 12 with those subheadings with the 1 through 5 in brackets, above and up to the topic that begins with capital letter "B".  That item number 12 consists of a summary of the issues or topics that were discussed in the meeting in Bukavu in early September 1994; right? 

A.
No, because this is not a document from the members of ‑‑ or those who attended the meeting.  The signatories appear at the end of the document.  They prepared the report, and I do not identify with what they wrote.  That is probably how they understood it, how they suggested it, because even what is said in the document is not what was implemented.  So I do not totally agree with that.  I do not agree with the conclusions of the meeting of Bukavu because I do not know where they came up with these conclusions.   

Q.
Okay.  I understand your qualification.  Let me see if I can just make this clear for the record, because I would like you to appreciate that this document that you provided to us, this report, has a series of topics within it, but one of the topics within that appears to be the meeting of the political parties in Bukavu.  So can we agree that this item number 12, whether you agree with the substance or not, but the item itself appears to be dealing with the meeting in Bukavu; right? 

A.
Well, it is obvious because they included it in their report, so they dealt with that meeting.  But I told you that I do not remember this date.  There were many meetings, and I do not remember the government taking the decisions that they are talking about, particularly regarding point 1, because this is not what happened.  That is on page 9, 12(1) in brackets.  

Q.
All right.  Well, you can help us clarify that, then.  So is it your recollection that the meeting in Bukavu with the political parties, that the items under 12(1) were not discussed?  

A.
That is correct. 

Q.
That there would not be downsizing and these would not be the eight ministries?  Is that your evidence? 

A.
(No interpretation)  

MR. CONSTANT: 

I have problems understanding what is happening.  The beginning of the cross‑examination was relevant, but we are moving from Kibuye it Bukavu, and I do not understand the relevance.  Does this go to the credibility of the witness?  Is it to have other information or to complete the Prosecution's file, except my colleague would like to clarify?  

On the 3rd of July at the end of the first part of the cross‑examination, we were given a plan of the remaining part of the cross‑examination, and now we are well out of that.  So I would like to know precisely where this is going.  

MR. PRESIDENT:

Mr. White?  

MR. WHITE:

I don't want to elaborate for too long on this point, because I could go on for quite a while, suffice it to say that I don't have many questions left on this particular document.  But my primary purpose in the questions right now is to try, as I said, to get this witness to clarify an aspect of this document.  And the Chamber will note the document was provided by a party who is listed as a witness in these proceedings.  Right.  

Now, what I would like to do is ascertain specifically the ‑‑ at this point, the extent of this item number 12 and where it does or does not lead into the following category, because I want ‑‑ there is an issue in the following category I want to put to the witness and ask him a question about.  At that point, I expect to be done with this document. 

MR. PRESIDENT:

Yes.  

MR. CONSTANT: 

If I understood him well, the objective of the cross‑examination is to have information from Mr. Kambanda on documents that were acquired at the time of his arrest.  This should not be the purpose of cross‑examination.  If the Prosecutor wants information he can arrange to meet with Mr. Kambanda, and get that information, but it is not a matter for the courtroom. 

MR. PRESIDENT:

My understanding of what we just heard is that based on this document being provided by a witness in this case, the Prosecution is trying to see whether we can get evidence which is relevant to these proceedings.  Is that so?  

MR. WHITE:

That's so, Mr. President. 

MR. PRESIDENT:

And if that's the case, then it's a part of these proceedings in this courtroom, and we have to give the Prosecution some leeway here.  We will see how it develops.  

Now, it's you, Mr. Erlinder.  Please go ahead. 

MR. ERLINDER:

Thank you, Mr. President.  My mike was off for a moment.

I appreciate the Court's comments; however, it seems to me they were not entirely consistent with the ruling of September 11th.  The ruling of this Chamber on September 11 suggested not only that the information from Mr. Kambanda be related to these proceedings in some sort of general way, but that it relate to specific elements of testimony and evidence that was related to the case presented by the Prosecution.  And it was, I think, if I understood the opinion correctly, required that the evidence not only be generally relevant but that it do no more than expand upon issues that had been put to the Defence in the Prosecution case; and that to the extent that the information went beyond those issues put to the Defence in the Prosecution case, that they were not relevant to the Prosecution case.  And, so, I would request a ruling from the Court with respect to these issues on the standards set out by this Court on September 11th, which I think must govern these proceedings.  

MR. PRESIDENT:

I have this decision in front of me, of course.  Which paragraph are you referring to?  

MR. ERLINDER:

I believe that the ‑‑ there are several paragraphs, one particularly being paragraph 16, which is the summary, but I would also ‑‑ oh, yes; thank you.  Mr. Tremblay assisted me.  

The other most important paragraphs would be the paragraphs preceding the analysis, and particularly I would think those would be paragraphs 2 and 3 that purport, I think, to set out the limits of the appropriate subject matter categories in cross‑examination related to specific aspects of the case the Prosecution has already led.  And I would note that the method of analysis applied by the Court in this ruling required the Prosecution to state quite specifically what were the elements presented in the Prosecution case to which the proposed cross‑examination relates, not just relevance in general.  And given that we are governed by this ruling at this point, I would hope that we'd make arguments and have rulings related to that, unless I misunderstand the Court's intent in this ruling.  

MR. PRESIDENT:

I don't understand your submissions.  The ruling of the 11th September was a written decision following oral rulings where the point at issue was whether the Prosecution was soliciting evidence prejudicial to the Defence teams.  Do we agree on that?  And the point was whether such evidence should be excluded or not.  

Now, are you saying that what Mr. White is soliciting here in relation to this paragraph 12 is prejudicial to any of the Accused and hence falls under the parameters of the 11th September 2006 ruling, which was a follow‑up of this 27th March 2006 decision?  What is the submission?  

MR. ERLINDER:

The submission, Mr. President, is that this document talks not about prejudice of a general or ‑‑ or undefined sort.  It seems that the prejudice discussed in this ruling has to do with prejudice created by evidence that comes in cross‑examination, that ‑‑ by the Prosecution, that is not specifically limited to particular evidentiary issues that were led in the Prosecution case, and that the prejudice that it ‑‑ that this ruling goes to is the prejudice of the Defence, of course, having new elements, new facts being introduced, and to the extent that that is, it seems to me, the nature of the prejudice that is discussed here, that are rulings that need to be specific with respect to those issues.  

MR. PRESIDENT:

So now we have agreed that the point is prejudice?  That follows were what you have just said.  

MR. ERLINDER:

Correct, of a particular sort.  

MR. PRESIDENT:

Now, what we have heard so far is, Mr. White is asking this witness whether he can recall that there was a downsizing of the government ministries to eight.  What is the prejudice so far?  

MR. ERLINDER:

The prejudice, Mr. President, is that these are new facts being introduced in cross‑examination of a Defence witness to which the Defence cannot respond because those elements and that evidence were not part of the Prosecution case, to the best of my recollection.  Now, to the extent that my recollection may be faulty, I would suggest that, perhaps, Mr. White could make a record with respect to specifically what elements of the Prosecution case this may ‑‑ to which this may be related.  If we don't have that ‑‑ which is the methodology applied by the Court in this ruling.  

MR. PRESIDENT:

So is it, then, your view that that element, namely, downsizing to eight, is prejudicial?  

MR. ERLINDER:

Any evidence that goes beyond the evidence presented in the Prosecution case is prejudicial in the sense that the Defence is responding to something new factually, something unknown in its application, and that at the ‑‑ after the close of the Prosecution case, prejudice arises when ever the Prosecution uses cross‑examination to introduce evidence that was ‑‑ that is not clearly linked to an expansion of an issue that was raised in the Prosecution case. And the method, it seems to me, of analysis is not whether there is prejudice in a general, undefined way, but whether the Prosecution can show that this particular element of evidence that's being adduced is related to an issue already presented in the Prosecution case.  If not, at this point of the trial it is inherently and irrevocably prejudicial, given the adversary nature of the hearing in which we are involved.  Were we involved in a non-adversary process in a civil court proceedings, I think we would have a different situation.  But the Court ruling here seems to be based on an understanding of the nature of the adversary process and the requirement of the Prosecution to present their entire case before the Defence is required to respond.  

Perhaps my understanding of this opinion is incorrect, Mr. President, but, if it is not incorrect, I think we need a record made consistent with the methodology applied in the opinion.  

MR. PRESIDENT:

All right, that's the submission.  

Prosecution?  

MR. WHITE:

Mr. President, without impliedly agreeing with my friend, I am prepared not to get bogged down and I am prepared to move on from this document.  We can simply put it aside.  

MR. PRESIDENT:

Thank you.  

BY MR. WHITE:

Q.
Prime minister, we mentioned your book.  I wanted to ask you, has your book been published? 

A.
My book has not yet been published because I have not yet completed it.  I still have one chapter to write. 

Q.
So, as you have been writing this book, has it been your intention to publish it, or were you just writing it for your own enjoyment? 

MR. CONSTANT: 

Objection, Mr. President. 

Excuse me, Mr. President, can the relevance of this question be established regarding Military I:  Did he write the book for mere pleasure or with a view to publishing it?  A while ago, my learned friend referred to the meeting with the FAR and he said he was going to tender evidence regarding that meeting, and then he went on to spend hours on subjects that have nothing to do with this case. 

MR. PRESIDENT:

The question is, was it your intention to publish the book?  That's a relevant question.  

THE WITNESS:

Yes, I will publish it, since I have already concluded the chapter which was lacking. 

BY MR. WHITE:

Q.
Do we take it from your previous answer, then, about the preparation of the final chapter that you have been preparing this over quite a period of time; in fact, a number of years, right? 

A.
It was a difficult investigation, yes.  I carried out that investigation, even while in prison. 

Q.
And you used portions of your book when you had recorded interviews with Tribunal investigators in 1997 and 1998; right? 

A.
I do not know what your question is because a man is a man.  When you write a book, you have some points in mind and when ‑‑ when questions are put to you, they may concern an element in the book you are writing, and in the summary of the investigation or the interview, but I did not use that per se, if that is what you mean.  Since there are chapters that are not in that summary, these chapters are in the book and you do not have them in that summary. 

Q.
I think I understand what you are saying.  And let me try to clarify what I am getting at with my question.  

We agree that you had many interviews with Tribunal investigators; right? 

A.
If that is what you mean, I only recognise the recorded interviews.  As for handwritten notes taken for one reason or the other, I do not recognise them, since they wrote what they wanted and I was not the one who wrote what they wrote down in their notes. 

Q.
All right.  I understand your answer.  I think your answer anticipates other questions that might arise, so let's just take it one step at a time.  

There were dozens of occasions when you had recorded interviews with Tribunal investigators; right? 

A.
You yourself know the answer, since you have 88 hours of tape recording. 

Q.
All right.  You are right, I do know the answer, but I have to ask you because we are getting it down on the record in the courtroom here.  So, just assist me with that:  There were dozens of occasions when you had recorded interviews; right? 

A.
There were 88 hours of recordings of my interviews, and you distributed that document, so it is in the transcripts. 

Q.
Now, during portions of those recorded interviews, you used and had with you a copy of your book, and you read from part of that book during the interviews, on some occasions; right? 

A.
Never.  I asked for a copy of it.  They never gave it to me.  I only got it when I was transferred to The Hague.  They had it, but I did not have it.  

Q.
All right.  You recall that one of the chapters was entitled "levels of responsibility in the massacres"; it's chapter number 8, right? 

A.
Where?  One of the chapters of what ‑‑ of my interview,  of my book?  What are you referring to?  I do not understand your question. 

Q.
During the time of your interviews in 1997 and 1998, one of the chapters, in fact, chapter number 8 was entitled "levels of responsibility in the massacres"; right? 

A.
Were there chapters in my interview?  Yes, I know that that point was discussed.  But when you say chapter 8, chapter 9, chapter 10, chapter 11, I don't know what you are referring to.  I can no longer ‑‑ I am lost.  I can no longer know exactly what you are driving at. 

Q.
I am referring to your book as it was in 1997 and 1998.  

A.
I don't have a book.  I told you that I did not have any book with me at the time.  The summary I did was the summary of my interview, not the summary of the book.  If you are referring to the book, my answer is no.  In 1997‑1998 I did not have a book with me.  I prepared documents, which I read out, and at a point in time I was even forbidden to prepare them.  So they questioned me directly.  So there were no chapters in my book.  It has absolutely nothing to do with my book.  

Q.
All right.  You say it has nothing to do with your book, but you do agree that you had available with you at the time written materials that you had prepared; right? 

A.
Those were manuscripts I prepared on the spot.  I did not have any documents prepared beforehand.  The written documents I had were seized, and they were given when I was transferred to The Hague.  So the documents I had with me were documents I prepared when I was with the investigators.  So I had no documents prepared beforehand. 

Q.
All right.  Let's deal with this point.  If the ‑‑ I think the witness has already been provided with additional copies of transcripts.  So let's just confirm that first, and then I will go back to the substance.  

Prime Minister, do you have with you there -- a copy of a document that's listed on the cover page as "26 September 1997" with two subheadings, subheading 1, "tape 13" and subheading 2 "tape 16"?  Do you have that with you? 

A.
Yes. 

Q.
Right.  And just to speed things up, you also have with you a copy of an additional document with the cover page dated 21 May 1998 with the subheading "tape 72"; right? 

A.
Yes. 

Q.
Okay.  And you have had a look at those and you can confirm that those appear to be transcripts of your interviews with Tribunal investigators; right? 

A.
I was not able to compare them with what ‑‑ the others I had, but I think that is likely.  But I have no guarantee that that is the case. 

Q.
All right.  You do agree that you were provided with copies of your recorded interviews?  You received transcripts quite sometime ago, a large collection of them; right? 

A.
Yes, I received them, but the two you have just given me, I just received them here, so I did not have time to compare them with what I had.  So I cannot confirm that they are exactly what I had.  I say that that is likely, but I am not in a position to confirm that because I have just received these documents now. 

Q.
All right. I understand your clarification.  So let me make one more clarification on the record, then.  The document ‑‑ the collection of documents you have received under the heading "26 September 1997" includes tape 13, the pages marked K0047963 through 995, and in English K0154806 through 834, and then for tape 16, in French, K0048062 through 106; and in English K0154897 through 925.  In the document marked 21 May, the page references are in French for tape 72, K0055957 through 970, and in English, K0156374 through 390.  

MR. PRESIDENT:

So what's the point?  

BY MR. WHITE:

Q.
Now, Prime Minister, if you look at the collection dated 26 September 1997, I want to draw your attention to a part of that document.  This relates to tape number 16.  And in English, tape number 16, side A begins at the page K0154897, and I am going to direct your attention to the top of the subsequent page marked 898; and, in French ‑‑ if you will just bear with me a moment ‑‑ I believe I am going to direct your attention to page K0048063, which is the second page of that marked cassette 16, tape A ‑‑ side A.  All right.  Do you have that page in French before you, K0048063?  The internal pagination is number 2 under the heading of "cassette 16B, Jean Kambanda".  All right.  I can see you are flipping through it.  Let me help you with my copy.  Perhaps, Mr. Matemanga, he can return it to me.  

Yes, that's it, exactly.  All right.  Looking at this page, Prime Minister, you can see that, in context, a new tape has begun, it's called side A; several questions are asked, and then down where the initial is "PD", it says, "We can perhaps start a new chapter.  Can you read out a new chapter, please?"  There is a response by initials "MD":  "Please go on"; and then initials "JK".  This is what you say:  "The new chapter is chapter 8, and I have entitled it 'levels of responsibility in the massacres'.  In the first part of the chapter I have attempted to establish a hierarchy of power 'in the massacres', is inferred.  I have started with the most important and gone down to the least important, with the first having power over all the others and so on."  Period.  All right.  You have got that part of the recorded interview in front of you, Prime Minister?  

A.
Yes, I agree with you.  But that is the plan of my statement; it's not the plan of my book.  I am not mixing up the plan of my statement and the plan of my book.  If you read the book today you will find that it is not the same thing.  Here we are dealing with the statement.  

Q.
Okay.  Thank you for that clarification.  So I won't use the term any more "Your book", I will just talk about your statement now.  

So, you agree that during the interviews with the Tribunal investigators during '97 an '98, you had a copy of your statement available to you and you were able to use that during those interviews? 

A.
A few minutes ago I explained that I was given time to prepare a chapter, I was writing in my hand, and after preparing it I would come to the microphone and I would read it out.  If that is what you are referring to, it is that; that is, the manuscript to my statement.  But a manuscript of my book was seized when I was arrested and it was never returned to me before my transfer to The Hague.  I believe I was sufficiently clear on this.  These were chapters that I prepared on the spot for purposes of my statement.  

Q.
Okay.  Thank you for that clarification.  So I am not confused any more about whether it's a book or a statement.  I understand that you had your statement with you and you were able to use that during the interviews, right? 

A.
Yes. 

Q.
All right.  And in the statement that you were using, one of the topics was the formation of the interim government; right? 

A.
Yes. 

Q.
Another topic was about the sequence of events about how you were appointed as prime minister on the 8th of April; right? 

A.
Yes. 

Q.
And when you made those ‑‑ I don't want to confuse the terminology, because you have referred to a statement that you had available ‑‑ but when you used the statement and when you had the interviews with the Tribunal investigators, you were telling them what was true?  You were giving them correct information; right? 

A.
Which statements are you referring to?  I do not know the statement you are referring to. 

Q.
Well, the terminology "statement", I was implying was the same terminology you were using, the statement that you prepared so you could have it during the interview.  That's what I meant by "statement".  

A.
Had I prepared a statement which I used during interviews?  I prepared a statement when I had my initial appearance on the 1st of May 1997.  That was the statement.  As for the others, if you are trying to say that the notes taken by investigators were my notes, they were not my notes.  I have told you they were their notes, they were writing down what they wanted. 

MR. PRESIDENT:

Mr. Kambanda, what we just read from these transcripts, there was a reference to chapter 8, was that chapter 8 of the statements which you prepared in connection with your initial appearance?  

THE WITNESS:


No. It was chapter 8 of the statement I prepared for my interviews, that is, when I was interviewed.  These were chapters in the interview that I gave to the Office of the Prosecutor.  It has nothing to do with my specific statement, it has nothing to do with my book.  I know what he wants.  He is talking about notes taken by investigators.  I said that they should not be considered as my notes because they were their notes. 

MR. PRESIDENT:

The purpose of my question is only to avoid lack of clarity.  You see, we have now been talking about statements for some time.  We had agreed that the book is a separate matter, and that's not what we are talking about; we are talking about statements. And, now, I am just trying to find out which statements we are referring to, in order to make the communication between you and Mr. White efficient.  That's what's going on here, because the word "Statement" is ambiguous, and you have now told us that there are several of them. 

Could we clarify this now, Mr. White?  

MR. WHITE: 

Yes. 

BY MR. WHITE:

Q.
Prime Minister, let me assure you that I am not asking you about the Tribunal investigators' notes, not at all.  All I was trying to inquire about was the method that you used when you were engaging in these interviews with the Tribunal investigators, and that you had available to you written materials to assist you in telling the story to them.  That's all I was asking about.  

A.
I believe I was very specific.  A chapter was given to me and I was given the time to prepare material for that chapter, and then I was given a microphone to read it out.  And at a point in time I was no longer given the time to prepare the statements, because they believed I wasn't answering their questions properly.  

Yes, I had notes which I wrote on the spot.  These notes were not prepared beforehand.  I prepared those notes just before the interview.  And, in order to keep track of my ideas, I wrote down my ideas in the form of chapters to know whether there was coherence from one point to the other throughout the interview.  To avoid any confusion, there was no statement, to the best of my recollection, apart from the statement that was given on the 1st of May 1998.  And the rest of it, I consider as questioning or the interview.  

Q.
All right.  Let me see if I can clarify this a little more, because I want you to have a full opportunity to answer to this.  So, if you look again at the document marked "26 September '97" and go to the French.  I think if you go to the second page ‑‑ let me just check it here.  Yes, okay.  On second page at K0047964 in French, do you have that page in front of you?  
(Pages 1 to 23 by Judith Baverstock)
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THE WITNESS:
Yes.  

BY MR. WHITE:
Q.
If you look down at the middle of the page, there's your initials, "JK".  It says "week".  There's an exchange.  And now I'm reading in English, initials "PD:  What do you intend to talk to us about today, Mr. Kambanda?"  

"JK:  "The formation of the interim government".  

"PD:  "You have a written text.  Can you read it out, please?" 

"JK", and then a long paragraph follows.  Do you see that?

A.
Yes.  

Q.
So, again, without putting too fine a point on it, as you were having these interviews, you had the opportunity of being assisted with some written materials; right?  

A.
I have just repeated what I said before.  I prepared a chapter a few hours or a few minutes before reading it in front of the microphone.  Yes, I had documents that I prepared before the interviews.  

Q.
And the information you gave to the Tribunal investigators was correct; right?

A.
Yes.

Q.
All right.  Just hold on there for a moment.  

MR. WHITE:
Mr. President, if it please the Court, we've arrived at a point where if I tender these two collections of materials, I'm satisfied to sit down, and I'm finished.  On the other hand, I could go through a fairly lengthy process of asking him all the questions contained in the materials of the transcript about the formation of the interim government, the levels of responsibility, and so forth.  I will acknowledge that within these two collections of materials, there are references to evidence that I'm confident my learned friends will take objection to.  Having said that, with respect, it seems far more efficient to simply use the existing transcripts, let them argue from the basis of that, in writing, what should be in and out, rather than consuming the Court's time without going through all this one after another.  I could do it either way.  If I go through it individually, it's going to take hours.  If I do it now, I can sit down and I'm finished.  I'll just tender them, and I'm done.  So I'm in the Court's hands.
MR. PRESIDENT:
Defence?  

MR. ERLINDER:
Thank you, Mr. President.  I think the Defence will probably have to discuss this as a group, and I'm not responding for the rest of the Defence.  And while I appreciate the wisdom of being expeditious, the concern that I have, according to the January ‑‑ according to the September 11th ruling that ‑‑ that the Court made, were any of this evidence to be considered, there would seem to be ‑‑ at least, have to be a representation by the Prosecution with respect to what particular portion of the Prosecution case that particular piece of evidence may be sufficiently related to to be just an expansion of the case presented or whether it is something that is new evidence to which we must respond.  I would suggest that the only way it would be possible to proceed in the way suggested by Mr. White is if the Prosecution made such a representation with respect to each of the items they think are sufficiently related to evidence they have already lead in order to ‑‑ for us to understand what it is, the purpose to which the evidence goes.  And it is not sufficient, in a situation where the Defence case is still open and we have ‑‑ however, we have a limited time in which to present evidence to be faced with a situation where we have new evidence coming in that has not been vetted with respect to its relationship to the original evidence presented by the Prosecution, which puts us in a position, as the Defence, of being unable to respond in a coherent fashion to any of the submissions. 

And were we to proceed along the way suggested by Mr. White, in light of the requirements, particularly of paragraph 3, I think, in the September 11th ruling, we would need a representation from the Prosecution with respect to the specific relationship this evidence has to specific aspects of their case, then we would be able to inform the Court as to whether it was our opinion that this was evidence that was consistent with the ruling of September 11th.  If so, there would be no debate.  But if not, the Court would eventually have to decide the question.  And it seems to me that that must occur before we finish the testimony of Mr. Kambanda.  So we might have a procedure ‑‑ and again speaking only for the Ntabakuze team ‑‑ in which we receive the representations as required by the Prosecution in the September 11th ruling.  We could then, perhaps, agree to some of them, in which case no ruling of the Court would be necessary.  With those with which we disagree with respect to the representation as to specific connectedness, we could put that issue before the Court.  But none of that could be accomplished before the Court finishes with Mr. Kambanda or before the Defence goes much further, because depending on how those rulings go, it will affect how the Defence approaches the rest of its case without much flexibility available to us at the moment.  But please understand that these are only my representations and not those of the other members of the Defence teams and probably some consultation would be necessary before we could respond in total to that suggestion.  But following that suggestion in modified way, it seems to me, we may be able to agree to, if we can confer.

MR. OGETTO:
Mr. President ‑‑ 

MR. PRESIDENT:
So these transcripts exist in signed form by this witness?

MR. WHITE:
No, I don't believe that's correct.

MR. PRESIDENT:
It's a question.

MR. WHITE:
Yes.  I don't think it is correct.  I don't think that they exist in a signed form.  They exist in an audio, recorded form.  And the ‑‑ the suggestion of the Prosecution is to tender both a copy of the audio along with the transcripts themselves.  It would form, essentially, what we've seen many times before as a statement, albeit an oral statement, and a statement with transcripts.  And I'm merely suggesting this as a matter of speeding things up.  I don't want to argue the import or not of the content of the material until the final brief.  But I think my learned friend, Mr. Erlinder, and I are not so far apart in the idea that once they take or mark them as exhibits, they take exhibit ‑‑ 21 May 1998 and review it, if they have any complaints about particular issues in contra ‑‑ in relation to the previous ruling of the Chamber, then we can deal with it at that time.  But we don't need to use the Court's time to deal with it.  

MR. PRESIDENT:
So this document ‑‑ you are proposing to use the 21st May document, tape 72, and the 26 September document, tape 13 and 16 and tender them both.  That is the object; is that so?  

MR. WHITE:
That is correct. 

MR. PRESIDENT:
Yes.  And these two documents do not exist in an initialled form.  The witness has not initialled each page of these.  These are transcriptions based on an audio tape, and you will then, in relation to each of these documents, also tender the audio tape.  That's the package you are offering.

MR. WHITE:
Correct. 

MR. PRESIDENT:
Okay.  Then you heard Mr. Erlinder say, what about you indicating first what you're going to use in these two documents.  What is your comment on that procedure?  

MR. WHITE:
Well, if I deal with it in a broad way ‑‑ and I don't think I can do anything but deal with it in a broad way at the moment ‑‑ if ‑‑ if we look at it in terms of the details, I would have to go through each individual question and response.  But in the broadest sense, the tapes deal, firstly, with the formation of that interim government and Prime Minister Kambanda's involvement in that and, more particularly, his initial involvement from his house to the meeting where he is appointed, the conversions along the way, and at the meeting.  The tapes deal with that issue. 

MR. PRESIDENT:
Which meeting?  

MR. WHITE:
That's the meeting of the 8th of April where he's appointed as prime minister.  So, in other words, his initial notification, and his appointment, and duties assigned thereafter, those conversations.  Secondly, the other broad category is simply as described in the title "levels of responsibility for the massacres".  And in there, there's a dividing into five categories, sort of a hierarchical level of who's responsible and for what; and in that section, there's frequent mention of Colonel Bagosora.  So the Bagosora team, of course, will want to consider the import of that, but the Prosecution's position is that this is mere elaboration on the issues we've already seen.  

And I might say that perhaps another ‑‑ another situation arising, another possibility here, which is that Prime Minister Kambanda has told us today that while he has these copies before him now, these particular copies he was only given today; and so he hasn't read through these particular copies of the document.  Of course, he's had the transcripts for some time.  So it may be a very simple matter for him to read through them and, if it so please the Court or my learned friends, to either initial each page or to subsequently go through and explain to us.  If there's anything else he needs to say, about particular areas, rather than leading through the testimony in a detailed step‑by‑step manner, he may say, "Well, this, you know, I need to elaborate on or I don't".  So the Prosecution is not opposed to that process, if the Chamber sees fit. 

MR. PRESIDENT:
Mr. Ogetto, you wanted the floor?

MR. OGETTO:
Mr. President, I just wanted to associate myself with the submissions made by my colleague, Mr. Erlinder.  I also wish to point out that it is the Prosecution's burden to show which issues they want to rely on.  We could make objections, and we are overruled.  Then it's open for us to decide whether we should cross‑examine the witness Kambanda.  So this must be done before the witness leaves the stand, because if we then wait until the final submissions, it will be too late for us to seek clarifications and probably cross‑examine the witness. 

MR. PRESIDENT:
Maître Hivon. 

MR. HIVON:
Mr. President, I strongly object to this procedure which seems to be very dangerous, and I'll give you an example.  Page K0154901. 

MR. PRESIDENT:
Which document?  Is that the 21st May or the 26 September?  


MR. HIVON:
The 26th of September in English, and it is page K0154901.  

MR. PRESIDENT:
In English starting with "the truth we want".  That's the first passage on the top. 

MR. HIVON:
That is correct, Mr. President.  The line beginning with "the acting commander in chief".  

MR. PRESIDENT:
Yes.  

MR. HIVON:
I do not have the intention to read it entirely, but the entire passage refers to paragraph 5 of your decision of last 11 September and that you excluded in the first page of your conclusions of that same decision.  It is exactly the fact ‑‑ the same fact being referred to, and that would make it very dangerous.  And the Prosecutor would be allowed to do indirectly what he was refused to do directly.  

MR. PRESIDENT:
Maître Hivon, planning this week now, we have three video witnesses for Tuesday, and Wednesday from 10:30 to about 3 o'clock.  Is that true?  There are three left?  

MR. HIVON:
I'm sorry.  We have two witnesses, video‑link witness.  That is what we have for this week.  

JUDGE REDDY:
Three.  

MR. HIVON:
(No interpretation)
MR. PRESIDENT:
Will you switch on the English, please?  

MR. HIVON:
LAX23 and DELTA.  

MR. PRESIDENT:
There are only two video witnesses left now.  

MR. HIVON:
That's exact, Your Honour.  

MR. PRESIDENT:
Then we have as a candidate in Arusha JRO11 who may be called when we run out of steam.  

MR. HIVON:
I've discussed that with my client, with my lead counsel.  We really consider it's best that Mr. Skolnik does that witness, JRO11; and we'll have the time to do that witness before the end of this session when Mr. Skolnik comes back, so ‑‑ 


MR. PRESIDENT:
So, according to you, unless we press you hard, you are not ready to start with JRO11 this week. 

MR. HIVON:
I'm not ready to start with him. 

MR. PRESIDENT:
Okay.  And then we have another witness during the morning and afternoon session on Wednesday. 

MR. HIVON:
Right.  

MR. PRESIDENT:
And these are the witnesses for this week; isn't that so?  That's all.  

MR. HIVON:
Yes, Your Honour.  

MR. PRESIDENT:
Okay.  

MR. HIVON:
I think it was supposed to be the week that we scheduled for the French military, but they're not really ready to come for now.  

MR. PRESIDENT:
In view of the observations by the Defence and the timetable for this week, Mr. White, we would prefer to use the more time‑consuming approach so that we know what we are approaching in these two documents.  So we will now have the 11 o'clock break and continue after that break.  The Court is adjourned.  
(Court recessed from 1058H to 1133H)
MR. PRESIDENT:
Maître Constant. 

MR. CONSTANT:
Mr. President, I want an authorisation to go and see Colonel Bagosora with my team because we have read the decision and we have documents to submit to him.  So we would like to go and see him this evening.  To summarise, Mr. President, I would like to be granted permission to go and see Colonel Bagosora this evening at UNDF. 

MR. PRESIDENT:
The Chamber is sympathetic to that request and hopes that the UNDF will accommodate that request.  

Mr. White?  

MR. WHITE:
Thank you, Mr. President.  

BY MR. WHITE:
Q.
Prime Minister, please, if you could, turn to the package of the documents you have before you marked 21 May 1997.  And, in particular, if you turn your attention in the French to internal page number 6.  It's marked K0055962.  And the English reference is on internal page number 7, marked K0156380.  

I'm going to ask you a series of questions about information that's contained ‑‑ that begins on this page.  If you look down about ten lines or so, you'll see the initials "MD" and the question that follows is:  "Did people usually have helicopters at their disposal?"  

The response with the initials "JK" is:  "In any case, it was the soldiers who controlled the helicopters, so it was normal, because all helicopters were controlled by the soldiers".  Do you remember being asked that question and giving that answer?  

A.
Yes, I remember.  

Q.
Was it true? 

A.
Yes.  

MR. PRESIDENT:
Mr. White, we need some help with the reference.  Is this the 21st May document?  

MR. WHITE:
Yes, Mr. President.  

MR. PRESIDENT:
Okay.  Could you once more help us with the K number?  

MR. WHITE:
Yes.  It's ‑‑ in French the internal page 6, in English internal page 7.  The English K number ends with 6380, and French K number ends with 5962. 

MR. PRESIDENT:
Okay.  

BY MR. WHITE:
Q.
Prime Minister, as you look at this series of questions here, you'll agree with me that the context is that this was the meeting of yourself and your government in Gitarama on the occasion when Colonel Bagosora and Rusatira arrived by helicopter; right?  

A.
Yes.  When I go through the text briefly, I can see that that is the case.  I cannot go into details because I have not had the time to read the entire text. 

Q.
All right.  I'm going to help you with some of these details.  Just from the next ‑‑ to the next question, then, that followed from the last answer, the initials "MD:  Could the way in which they arrived not be interpreted as threatening?"

And the response, initials "JK:  No.  All the ministers had trembled.  That must be admitted.  When they arrived, all the ministers trembled.  I have told you that outside the hall some ministers congratulated me for having dared to refuse to see them because it was rather suicidal to do something like that".  Were you asked that question, and did you give that answer?  

A.
Yes.  

Q.
Was it true?  

A.
Yes.  That was the impression that I had.  

Q.
The next question, initials "MD:  And why had people trembled?  Had they trembled because they were afraid of Bagosora?"  

The response, initials "JK:  They were afraid of him, yes".  

The next question, "MD:  Was Bagosora reputed to be a powerful man?"

The response, initials "JK:  How did you expect him not to be reputed to be a powerful man, considering what I have said before?  He was the one who conducted the meeting that formed the government, so he was the most powerful man.  It can't be said that there was someone more powerful than him."  Were you asked those questions, and did you give those answers?  

A.
Yes.  

Q.
Were they true? 

A.
Yes.  That was the impression that I had at that time.  

Q.
All right.  Next question, initials "MD:  He was the most powerful to the extent that he could make the entire government tremble." 

Response, "JK:  Yes.  Because some ministers, whose names I no longer remember, came up to me and congratulated me for having stood up to him.  Some of them even said it was because I didn't know him”.  Were you asked that question, and did you give that answer?  

A.
(No interpretation) 

Q.
Were you asked that question, and did you give that answer? 

A.
Yes.  

Q.
Was it true?  

A.
Yes.  That was the impression that I had at that time.  

Q.
Now, I'm going to skip a few questions and answers here, and I'm now looking for the question that begins with initials "MD" that starts:  "Was the position you took calculated, or was it just an act that was ... did you really assess the risks involved before taking that decision?"

Response, initials "JK:  I assessed the risks because I told myself that when they appointed me, they probably thought I was puppet ‑‑ or, a puppet they were going to manipulate.  It was, therefore, necessary for me to do something to be sure that I was a reasonable man with my own brains and could reason for myself and who couldn't be pushed around at will".  Were you asked that question, and did you give that answer?  

A.
Yes.  

Q.
Was it true?  

A.
Yes.  

Q.
The next question, initials "MD:  So you believe that on that day you were you earned the respect of the people around you?" 
Response, initials "JK:  I am sure".  Were you asked that question, and did you give that answer? 

A.
Yes.  

Q.
Was it true?  

A.
That is the impression that I still have even today.  

Q.
All right.  Prime Minister, please, if you would put the 21 May 1997 documents aside and look now to the 26 September 1998 documents.  

MR. PRESIDENT:
Just to understand the context here, where is it that we find that you stood up?  What was the courageous act?  We haven't quoted that. 

MR. WHITE:
Yes, Mr. President, that's correct.  We haven't quoted it today.  It was referred to in previous testimony, but the context is this meeting in Gitarama with the prime minister and the arrival of Bagosora and Rusatira and whether or not Bagosora and Rusatira were permitted into the meeting of the government.  

MR. PRESIDENT:
Now, I'm asking you:  What was the courage, Mr. Witness?  

THE WITNESS:
Mr. President, the government that I led had been set up by the military crisis committee.  That means it was the soldiers who set up the government, given that they were the ones who convened the political parties to set up the government.  And so the same soldiers came to request some favours from me, including promotions and the repeal of a decree placing them on retirement.  So I believe it was an act of courage for us to continue to act as a government without taking into account the presence of those two officers and not to allow them in.  

MR. PRESIDENT:
All right.  Now, you wanted to move to the second document.  

MR. WHITE:
Yes.  

BY MR. WHITE:
Q.
Prime Minister, if you look at the package of documents that's marked 26 September 1998, I'm going to direct your attention to the second part of that, marked "tape 16".  And in the French, I'd like you to find the internal page number 2, the evidence reference number has K0048063; and in the English, it's internal page 2, marked K0154898.  Do you have that page in front of you?  

A.
Yes.  

Q.
All right.  Now, we've already looked at a position of it earlier today, and we can skip past that part.  This is down at the bottom of the page, the page you have in front of you, where the initials of the investigator are "PD".  And he says:  "Okay.  And you're going to be reading from chapter 8".  

And the response is, "JK:  I have identified five levels."  You have that paragraph with you, Prime Minister?  

A.
Yes.  

Q.
Okay.  I'll read it to you:  

"JK:  I have identified five levels.  The first one is the military crisis committee.  It was a shadow structure, and it was the members of the military crisis committee who were the instigators of everything.  It was officially formed on 6 April 1994 after the death of President Habyarimana.  It officially ceased to exist after the formation of the government on 8 April 1994.  But in reality, their influence was felt right to the very end.  

"The second level is the army, because the military crisis committee came from the army".  

Do you remember being introduced to this topic, being asked that question, and giving that answer?  

A.
Yes.  

Q.
Was it true?  

A.
It is true, even in any country that is at war. 

Q.
All right.  Let's carry on now.  The next question isn't really much of a question.  It just asks you to carry on.  Initials "PD:  Okay". 

Response, "JK:  The third level was the political parties which were recognised structures and which were responsible for forming the government, which, by implication, was under their orders.  The fourth level was the government, and the last level was the civil defence.  Those were the five levels of the hierarchy of power".  Remember being asked that question and giving that answer?  

A.
Yes.  

Q.
Was that true?  

A.
Yes.  

Q.
All right.  Now, Prime Minister, you can see, if you follow along in the latter part of that paragraph, that you make reference to the civil defence having a shadow leadership with three heads that made it impossible to know who really headed what was referred to as the civil defence.  The three heads were the Interahamwe, what you have called "others who committed massacres", and the soldiers; is that correct?  

A.
Yes.  

Q.
And if you skip down the response a little farther, you say this ‑‑ 

MR. PRESIDENT:
I see in the French version "que vous avez appelé" and I think I heard also you read "what you have called" but it is "I have called", isn't it?

MR. WHITE:
The direct quote is correct as you phrased it, Mr. President.  

MR. PRESIDENT:
Yes.  Thank you.

MR. WHITE:
Perhaps to avoid the confusion, I'll stop going between the first and third persons, and I'll just stick with the person.  

BY MR. WHITE:
Q.
All right.  Your response carried on, Prime Minister:  "Once the military crisis committee was formed, it became the supreme authority over the army and the political parties.  The latter controlled the government which, in turn, indirectly controlled the civil defence.  The army had direct ‑‑ sorry ‑‑ indirect influence over the government because the military crisis committee was its emanation, and it controlled the political parties through the military crisis committee which had summoned them to form the government.  The army had a great deal of influence over the civil defence for four reasons".  I pause here before we go to the four reasons.  Were you asked that question, and did you give that answer; and was the answer true?  

MR. CONSTANT:
Objection.  There is a problem, at least in the translation that I heard.  The sentence beginning with the army having a direct influence was not interpreted as it appears in the French version.  

MR. PRESIDENT:
That's true.  Could you read it out again, that sentence, because it is a point that in the text someone is misspeaking?  So just read it again, please.  

MR. WHITE:
Yes, I'll do that, Mr. President, and I'm not sure whether on the record we've got the last response from the witness.  I'd asked him whether it was true, and he said yes.  I'm going to go to the next part, and I'll begin with that same sentence now.  

BY MR. WHITE:
Q.
All right.  Prime Minister, listen to this part of your response, please:  "The army had a great deal of influence over the civil defence for four reasons.  Number 1, it indirectly controlled ‑‑ 

MR. PRESIDENT:
My ‑‑ my expectation was that someone should simply read the following sentence:  "The army had direct...sorry...indirect influence over the government because the military crisis committee was its emanation and it controlled the political parties through the military crisis committee, which had summoned them to form the government."  Now, we have quoted and hopefully achieved a correct interpretation in French.  And that was your point. 

Then you wanted to ask the witness whether this was true.  Do you want to follow up that question now on that particular paragraph?  

MR. WHITE:
Yes.  

BY MR. WHITE:
Q.
Prime Minister, you were asked that question, you gave that response, and the response was true; correct?  

A.
You have to add that when I said "direct influence", then I said "I'm sorry...indirect".  When you look at it from that angle, I agree.  

Q.
Yes.  Thank you for that clarification.  All right.  Let's look at the next part of this response then.  "The army had a great deal of influence over the civil defence for four reasons:  One, it indirectly controlled the Interahamwe, to whom it had given military training before the Arusha Peace Accords were signed on 4 August 1993.  Two, the deserters, even if they did not take their orders directly from the military hierarchy, it was the primary responsibility of the army to recuperate and control them.  Three, official missions, as during the operations of the Presidential Guard on 7 April 1994, when groups of soldiers had set off from the same camp -- some to recuperate ministers and others to eliminate them, these soldiers were under the direct authority of army officials.  Four, the young non‑soldiers who had been taken into the civil defence and who hoped that by showing their aptitude to their commanding officer who was a soldier, they were going to get the opportunity of being recruited into the FAR.  They could not but follow the orders of the army".  Were you asked that question?  Did you give that response, and was that response true?  

A.
Yes.  That was the impression I had at the time.  

Q.
All right.  On this particular response then, I'm going to deal with the next two paragraphs; and then we'll be done with that part.  So bear with me.  Your response continues:  

"As far as the political parties are concerned, they had two kinds of influence over the civil defence.  This influence was either indirect, through the government, or direct, as in the case of the Interahamwe who had been formed by the MRND and who took orders from no one else ‑‑ or except from someone put there by the MRND.  The political parties also had influence over the category referred to as, quote, others who committed massacres, end quote, because they were partly ‑‑ or they were party militants and at party rallies, they could have been assigned specific missions relating to the massacres.  They also had influence over the enrolled nonmilitary youth because they came from all political parties.  

"The influence of the government over the civil defence stemmed more from the fact that, as ministers, we represented a political party rather than from the fact that we were members of government.  If the party of a minister was strong in a region, the latter could use the popularity of his party to promote his ideas.  If, on the contrary, it wasn't the case, he could seek to be accompanied by a high‑ranking person in the government or in the party to boost his popularity and put across his ideas."  

MR. ERLINDER:
Mr. President, may I interpose an objection only that we would like a representation with respect to how these last two statements are related to evidence that's already in the Prosecutor's case, so that if we can know what it is the Prosecutor is relying on here, we'll have a basis to either accept or reject the presentation of this evidence; but without making a record on that, we're disempowered from being able to respond in an effective fashion.  So my objection is not necessarily that this evidence should eventually be excluded, although that may be the case.  However, the Prosecution, I think, does have the obligation of pointing out to us how this evidence relates to a specific part of the Prosecution case so that we could either make our objection or not on that issue.  

MR. OGETTO:
Mr. President, let me also place it on the record that the issues that are now being discussed by my colleague, Mr. White, are issues that are potentially prejudicial to my client, and these are issues that ideally should be discussed in the presence of the client.  

MR. WHITE:
Yes, Mr. President, my short response to my learned friend is we can start with the Exhibit P. 2, Alison Des Forges's book, Leave None to Tell the Story.  We can move to P. 3, Alison Des Forges's expert report.  Both of those set out the overall framework in which the government and the various levels of power operated.  We can then move to the testimony that took some 23 days of Alison Des Forges.  But we don't need to go any farther than a reference to the very first witness in this case to say that the evidence is there on the record and that what the witness is now doing is elaborating on issues that have been raised from the very first day of testimony.  

MR. PRESIDENT:
Okay.  

MR. ERLINDER:
Mr. President, that's what I suspected.  We just heard from the Prosecution that the evidence or that the part of the case that he's relying on is not evidence before the Court.  Ms. Des Forges's testimony, as the Court well knows, is not evidence, merely an opinion of an expert.  Now, had the Prosecution stood before the Court and made the representation that others, other than Ms. Des Forges ‑‑ and specifically had outlined where that evidence came from, from fact witnesses, not the nebulous musings of an expert, we would not have the basis for an objection.  But what we have here are those musings being used as a boot strap to get fact evidence in through the cross‑examination of a defence witness.  

So with respect, Mr. President, it seems to me that the representations of Mr. White, as we suspected, fall squarely within the limitations placed on the cross‑examination of Defence witnesses by the September 11th ruling.  And to the extent that the Court may conclude that is not the case, I would be specifically and ‑‑ and ‑‑ respectfully would have to seek the opportunity to appeal that issue so that we can properly deal with the presentation of the evidence of this witness.  It's an extremely important point with respect to boot‑strapping of a case that does not exist yet.  And on the record that's been established so far, I believe that the September 11th ruling requires the exclusion of all the evidence we have just heard.  Should the Court disagree, we'd be making a request for appeal of that issue in light of the Court's understanding of jurisprudence, as explained to the Defence on September 11th.  

MR. OGETTO:
Mr. President, the Nsengiyumva Defence supports the position taken by the Ntabakuze Defence.  

MR. PRESIDENT:
All right.  You had finished this portion, hadn't you?  

MR. WHITE:
I'd finished the portion, Mr. President, but I hadn't formulated the actual question, which was:  Were you asked the question, did you give that answer, and was it true?  

MR. PRESIDENT:
Do you want to do it now?  

MR. WHITE:
Yes.

MR. PRESIDENT:
We are coming back to that objection in a moment, but let's just finalise that portion.  

THE WITNESS:
I believe that the last two sentences summarise the answer well.  This was a personal evaluation which could sound subjective to some people but which reflects what I felt at that time and what I feel regarding the entire chapter.  

MR. ERLINDER:
And, Mr. President, for the record, if I may note ‑‑ 

MR. PRESIDENT:
Hold on.  No.  

Do you have more portions from this document, Mr. White?  

MR. WHITE:
Not from this page, but from several pages later, yes. 

MR. PRESIDENT:
Okay.  Then we will hold it, and now we will deliberate a little bit, Mr. Erlinder.

MR. ERLINDER:
Thank you, Mr. President, I appreciate the Court's forbearance.  The point that I was ‑‑ 

MR. PRESIDENT:
Are you still talking?

MR. ERLINDER:
Oh, I'm sorry, Mr. President.  I didn't understand ‑‑ I didn't understand your ‑‑ your intention.  I beg your pardon.  I can stand down.  

MR. PRESIDENT:
Mr. White, you have heard Mr. Erlinder's objection drawing a distinction between the testimony of Alison Des Forges, being an expert on the one hand, and other information in the case, which, according to Mr. Erlinder, is probably to be called evidence.  So do you have any comment on that submission?  

MR. WHITE:
Two points, Mr. President.  The first point is that in referring to both the exhibits and the testimony of Dr. Des Forges, I was not intending to imply that that's the only evidence on these matters before the Court.  That is the first witness, and that's where the evidence starts.  In fact, the evidence carries on not just with respect to the Prosecution case, but also with respect to the Defence case.  And we heard much testimony from Colonel Bagosora, in fact, about how these matters were organised and what the structure and levels of power and responsibility were.  

Now, clearly, the Prosecution must be entitled to go and draw some contrary evidence, even if it's from a Defence witness.  So the issues are squarely there, all over, not just in the Prosecution case, but in the Defence case itself.  These issues have been commented upon, the level of responsibility, who was responsible, all of this has been on the table, in play, at issue, since the very first day of the trial.  And it might be said that there are very, very few witnesses who did not touch on this to some degree at least, either with respect to specific events or with respect to broader discussions of evidence such as we've seen from experts and other parties who were present and had a bigger view.  So, of course, I'm not in a position off the top of my head to cite every chapter and verse of where this evidence exists, but anyone who sat through any part of the courtroom for any number of months is well aware that these are not new issues.  These are, in fact, the live issues, the central issues. 

MR. PRESIDENT:
Mr. Erlinder. 

MR. ERLINDER:
Thank you, Mr. President.  Mr. White assists again in making my point.  The two responses that I'd ask the Court to consider:  One, is that the essence of the decision on September 11th and the jurisprudence cited therein is that the Prosecution must complete its case during its case.  There is no exception for expanding the Prosecution case, based on the testimony of one of the defendants, which was the argument that was made, because the Prosecution case is the Prosecution case and must be prosecuted and defended as such.  

Now, the ruling also says, in paragraph 3, that the parties seeking to cross‑examine the witness bears the burden of showing, by specific references to the case‑in‑chief, not to the Defence case, but to the case‑in‑chief, that the proposed questions do not broaden the facts imputed to the Accused or the nature of his culpability.  Now, since Mr. White is putting this evidence forward in cross‑examination, if I understood the language of the opinion, the specific references in the case‑in‑chief are required at this point.  At this moment we have none.  However, we would be willing to allow Mr. White sufficient time to do the research to make these references that are required by the September 11th ruling.  But we would not be prepared to allow the cross‑examination to continue without objection until such time as that portion of the September 11th ruling and what we believe to be correct jurisprudence, as cited in that opinion, as complied with.

Mr. President, with all due respect, I ‑‑ I hesitate to raise this but rules are rules, and Prosecution must prove up their case before the Defence has any obligation to respond.  And what we have just heard is an argument that the Prosecution should be able to expand its case, based on the testimony adduced by a defendant.  

It seems to me, Mr. President, that if we consider the structure of the adversary system upon which we are acting, it is not enough to say that things changed after the Prosecution completed its case; therefore, it should be able to put more evidence.  And with all due respect, Mr. President, unless I'm misunderstanding the ruling of the 11th and the jurisprudence cited therein, I don't see any alternative to proceeding in that fashion.  

JUDGE REDDY:
Mr. Erlinder, leaving aside the ruling of the 11th, you started off by saying that the testimony of the expert witness Des Forges is not evidence in the case.  Now, could you elaborate on that?  What is it then?  And to what use can it be put if it's not evidence. 

MR. ERLINDER:
Well, perhaps I should say, Mr. President ‑‑ Judge Reddy, that the opinion of an expert is certainly not evidence of fact as to what occurred.  Once the Prosecution presents expert testimony, as I understand it, it then becomes the Prosecution's burden to produce factual evidence upon which that opinion was based.  We have an unusual situation in this case in which the Prosecution first presented the opinion of Madam Des Forges over a great length of time and then, apparently, attempted to cure or to prove up her opinions with evidence introduced at trial afterwards.  
Now, that's usually the inverse, from my experience.  That would mean, it would seem to me, Judge Reddy, that within the Prosecution's case, the obligation of the Prosecution is to present not only the expert, but the evidence upon which ‑‑ and the facts upon which that expert opinion is based.  Were the situation inverted in the other way, it would be easier to see, because were we to have an expert testify after the evidence was adduced ‑‑ the factual evidence was adduced, and that expert were to offer opinions that were not based on the facts adduced at trial in the Prosecution's case, we would have a very good objection to striking that part of the testimony because the opinion would be unsupported by facts in the case.  We are in the situation now where a large part of Alison Des Forges's testimony in the beginning of the case remained unsupported in the Prosecution's case at the end by facts later introduced at the trial.  

So my humble suggestion would be, Judge Reddy, that in the absence of facts in the Prosecution's case, that support the particular opinion, not only might we seek to strike that, but we might seek to point out that the Prosecution has not introduced the facts in its case necessary to support those conclusions and that use of cross‑examination to adduce facts that are not in the Prosecution case means that the Prosecution case, in substance, is changing before our eyes.  

Were the Prosecution to have called Mr. Kambanda as part of its case, even as a hostile witness and adduced facts from Mr. Kambanda or another witness, that would support the unsupported expert opinion, we, of course, would have no objection because that would be the Prosecution's case; and we would know what we have to respond to in the Defence case.  By allowing it to go forward in this fashion, Judge Reddy, we're faced with the situation where the Prosecution evidence, which was not factually supported, is being factually supported now at the end of the Defence case through this witness.  So I want to make clear that the ‑‑ while the expert opinion is evidence of a sort, it, itself, is not evidence of facts and the opinion must be based upon facts in order to be meaningful and even relevant.  So that would be the nature of my thought about this, and, of course, I'm in your hands. 

JUDGE REDDY:
Yes.  I'm just wondering:  When you talk of facts in the case, facts in the case must surely include contemporaneous documents upon which those opinions are based, are they not?  

MR. ERLINDER:
Yes.  They certainly are, Judge Reddy, and ‑‑ 

JUDGE REDDY:
And much of her opinions ‑‑ I'm not suggesting to you that they're accurate ‑‑ but much of her conclusions were based on documents which prima facie appear to be contemporaneous documents.  

MR. ERLINDER:
Judge Reddy, I have no quarrel with that, but the place for the Prosecution to present those documents is in their case.  Once their case is closed, it's the end of the Prosecution case.  We then have to respond to that case, as ‑‑ as we both well understand.  

JUDGE REDDY:
Well, many of these documents were produced by the Prosecution as part of their case, were they not?  

MR. ERLINDER:
Well, to the extent that they were, Judge Reddy, the September 11th ruling seems to indicate that it's the obligation of the party cross‑examining to make that clear and to make it clear what it was those issues were that were part of the Prosecution case so both we and the Court can properly assess whether this testimony is that or whether it is something else, but the representation needs to come from the party doing the cross‑examination in the first instance. 

JUDGE REDDY:
All right.  Thank you for that.  

MR. PRESIDENT:
You will recall that this all started by our decision of 27 March 2006.  That decision, which has often been referred as to the Kambanda severance decision, was made because the Defence was arguing that there had to be a severance, and the Chamber said that that was not to be the case.  And in addressing some of the arguments in connection with the Defence motion for severance, we made a distinction between, on the one hand, matters which was not led during the Prosecution case, which do not form part of that case, on the one hand, and, on the other hand, we allowed the Prosecution to adduce evidence during its cross‑examination which corroborates or reinforces evidence presented during the presentation of the Prosecution case.  

We said also that the Prosecution may not at this stage venture into new areas.  Following that, we made oral rulings and then came the 11 September decision 2006 which provided further clarity.  Here the Prosecution has indicated by references in ‑‑ to which part of the case this testimony just offered by the witness refers.  It is argued that this was part of the case, and they have, in particular, related to Alison Des Forges' testimony and certain Prosecution exhibits.  We consider that what we're hearing now is a corroboration or a reinforcement of evidence that was led during the Prosecution case.  We do not agree with the distinction implying that what transpired during the Alison Des Forges testimony is not evidence.  She based, rightly or wrongly, her testimony on documentation which is now part of the record in the case.  So we have to overrule the objection and allow this portion, and we will not strike this from the record.

What is the next point?  

MR. WHITE:
Mr. President, I have one point left.  

BY MR. WHITE:
Q.
Prime Minister Kambanda, if you can look to where we finished off there, the last questions, and skip through a number of paragraphs, there's some discussion about ‑‑ philosophical discussion about truth.  And then we come to the page that we'd referred to earlier today.  Attention was drawn to the Court, and this is in the upper right‑hand corner in your document, Prime Minister, marked K0048068, internal page number 7.  In English K0154901, and in English it begins at the top with the sentence fragment "the truth we want".  And the first indication of the response is initials "PD:  Okay.  We can start".  Do you have that before you, Prime Minister?  

A.
Oui.  

Q.
Put your microphone on there.  All right.  So you answered yes.  You have that before you. 

Initial "JK" response:  "Colonel Bagosora was responsible for setting up the military crisis committee and was its recognised chairman.  So as far as he was concerned, he was the recognised chairman of the military crisis committee, so he is officially responsible for this committee.  As far as the army is concerned, it is necessary to distinguish two periods:  The first one is the period before the appointment of the military staff, which was an interim period that went from 6 April till the appointment of the military staff around 20 April.  I can't recall the exact date but it was around 20 April 1994.  The acting commander in chief of the military staff was Colonel Marcel Gatsinzi, but real command was in the hands of Colonel Bagosora considering the weight of the military crisis committee.  The second period was that ‑‑ 

MR. HIVON:
Objection, Mr. President.  

MR. WHITE:
Mr. President, I just have a few more sentences.  Why don't we deal with that and get it all out there.

MR. HIVON:
No.  I want to object now.  We know this passage.  I referred to it today.  You have already issued a decision concerning this passage.  I don't want to repeat what I said earlier.  

MR. PRESIDENT:
So the reason why Maître Hivon is objecting before you are reading, Mr. White, is that he has already read it; and his argument is that this is covered by one of our previous exclusion decisions as a new area and he doesn't want it into the record.  Now, what is your comment on that?  

MR. WHITE:
With respect to the record, it's true that my learned friend made reference to this passage on this page without reading it.  There's nothing in the transcript at this stage of the game.  And, of course, that is my purpose -- is to get it on the record so we can consider it on the record.  There's no prejudice involved in putting it on the record and then considering the import of whether it will or will not go in, either in its entirety or in some modified form.  But, with respect, what we ought to know on the record is what the totality of the response is and whether or not this witness adopts it.  Then the Chamber will be in a position to consider whether or not that part of the response is worthy of any further consideration regarding exclusion, inclusion, or anything else.  So my purpose here is to read to the end of the next paragraph, that is, just above where it says "concerning political parties".  So I'm ‑‑ 

MR. PRESIDENT:
Will you ‑‑ will you be reading until "had an eye on each other" or even further?  

MR. WHITE:
No.  "Had an eye on each other" is the end of what I intend to read.

MR. PRESIDENT:
Maître Hivon?  

MR. HIVON:
If my learned friend wants to repeat the following paragraph, I have no objection.  However, as I said earlier, it goes against your decision of the 11th of September.  It is not a different point.  It is on this same point that Mr. Kambanda testified the last time and was rejected.  There's no reason why we should include it now, admit it now.  We should not allow the Prosecutor to do something that was denied in your 11 September decision.  Let me go back to paragraph 5 of your decision of the 11th of September 2005.  There is absolutely no reason why you should go back on your decision, Mr. President.  

MR. PRESIDENT:
And as rightly pointed out, there are two issues:  One is the reading, and the other one is once we know what we're talking about whether it should be excluded; and that is the issue falling under the 11 September decision.  And what happened last time was that we had on record the portions that were disputed and then we ruled and excluded a considerable portion of it.  That's what we did on the 11th of September, and our procedure will be the same now.  So we will first allow you to read this, Mr. White, and then we will rule on your objection to strike it afterwards. 

BY MR. WHITE:
Q.
Prime Minister Kambanda, let's pick up ‑‑ I'll just begin reading where, in the English, the paragraph starts "as far as the army is concerned".  It's the same paragraph from what I was reading before.  "As far as the army is concerned, it is necessary to distinguish two periods.  The first one is the period between the appointment before the appointment of the military staff, which was an interim period that went from 6 April till the appointment of the military staff around 20 April.  I can't recall the exact date, but it was around 20 April 1994.  The acting commander in chief of the military was Marcel Gatsinzi, but real command was in the hands of Colonel Bagosora, considering the weight of the military crisis committee.  The second period was that after the appointment of the military staff by the government.  The commander in chief appointed by the government was General Major Bizimungu, but real command was in the hands of General Kabiligi, because, as the senior, General Bizimungu continued to carry out the duties of G3, which entailed commanding units on the ground and even in exile.  It was impossible to see any of them alone at meetings because they had an eye on each other".  Prime Minister, were you asked the question, did you give that answer, and was the answer true?  
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MR. HIVON:
I object, Mr. President, for the same reason.  Further on, in your decision of the 11th of September, you referred to the issue of the credibility of the witness.  That has already been decided.  So asking him whether he said yes or no is not justifiable in this particular case.  

MR. WHITE:
Mr. President, I might note that there is within this paragraph a need to clarify with the prime minister an issue.  That's part of the purpose for which I'm putting this.  That clarification is with respect to a reference.  I don't want to draw your attention to it just on the record yet.  But it's an issue about Kabiligi/Bizimungu and I think that it's a worthy clarification that ought to be sought. 

MR. PRESIDENT:
The first question now is whether we will allow the witness to answer whether he said this which has just been quoted, which is a considerable paragraph, and we will allow that question to be answered.  

So did you say that and was it the truth, and then we will rule on the objection afterwards. 
Mr. Kambanda? 

THE WITNESS:
Yes, I said it and it was true, but with a nuance.  For example, when you say Colonel Bagosora was responsible for the military crisis committee, you have to look at other chapters in which I explained.  I did not attend any meeting during which he chaired the military crisis committee.  That is what I was ‑‑ it is something that I was told.  I did not receive any document stating that the chairman of the military crisis committee was Colonel Bagosora.  It was simply based on information that I received, particularly because he signed the communiqué of the 7th of April, 1994.  And, also, during the meeting when the government was formed, General Kabiligi opened ‑‑ or, rather, General Ndindiliyimana opened the meeting and then gave him the floor.  It is on that basis that I took my conclusions.  So to summarise, I say:  Yes, it is something I said, but with the nuance that I have included now.  

MR. PRESIDENT:
All right, now, Mr. White you have to respond to the objection by the Kabiligi Defence drawing our attention to the fact that in our decision of 11 September, paragraph 5, we found that the testimony of Mr. Kambanda during the previous session in July introduced a new element that General Kabiligi had more power than General Bizimungu.  And the Chamber said this element of testimony does broaden the facts imputed to the Accused and we excluded that.  

Now, what's your comment on this? 

MR. WHITE:
Mr. President, I do have a comment on that and I think I ought to couple my comment with ‑‑ with specifying that the clarification that I seek from this witness is with respect to the immediately following part in the paragraph here, where it says:  "General Bizimungu continued to carry out the duties of G3."  So in the context that's the clarification I would be seeking.  

Now, it's clear that your decision of September 11th did find that that phrase ‑‑ that real command was in the hands of General Kabiligi -- went beyond the information provided in the Prosecution case.  With respect, without accepting that necessarily as being certainly the decision that we're bound by, but without accepting it necessarily as a conclusion that the Prosecution would be willing to live with in the final analysis and the final brief in the closing argument, I can say that it's a very, very easy task to excise such information consistent with the September 11th decision in the context of this material here.  

The Prosecution submits that without any difficulty at all, the Chamber is in a position to apply the reasoning consistently with September 11th to the portion of this evidence that relates to that and leave the rest.  So, in that sense, the sentence or fragment or portion that makes reference to that issue that was adjudicated on ‑‑ on September 11th can be excised or taken no consideration of by the Chamber in terms of its overall decision in the case, if the Chamber so feels.  

MR. PRESIDENT:
Anything to add, Maître Hivon? 

MR. HIVON:
Yes, two things, Mr. President.  I do not understand, but what my colleague is asking you to do is to reconsider your decision of ‑‑ your decision of the 11th of September, and this is not being done according to procedure.  Now, if, on the other hand, he wants clarification regarding the role or duties of General Kabiligi, I believe it is not something that was included in the Prosecution case.  And my learned colleague will have to tell us clearly where this particular element appears in the Prosecution case.  

MR. PRESIDENT:
Well, Mr. White, we have to follow our decision of the 11th September, paragraph 5, and we will exclude as evidence the sentence starting with "The commander‑in‑chief" and the sentence "It was impossible until each other."  And we do not find it possible to make a distinction between the G3 issue and the other elements of the sentences we just excluded.  Is this the end? 

MR. WHITE:
Possibly.  I just want the Chamber to be clear that the clarification I was going to seek from this witness with respect to that part of the sentence was that ‑‑ because the Chamber has already heard evidence as to who was the G3.  This sentence appears to indicate that General Bizimungu is the G3.  I was going to seek to clarify whether that was, in fact, the witness's state of knowledge at the time.  So having said that, I would seek to go no further and that would be the end of the Prosecution's cross‑examination ‑‑ if I'm not permitted to seek that clarification as to who was the G3. 

MR. HIVON:
Mr. President, can I make an observation before that? 

MR. PRESIDENT:
Maître Hivon? 

MR. HIVON:
Mr. President, this is splitting hairs because the Prosecutor is trying to do directly what – or, rather, indirectly what he cannot do directly.  The role of my client as G3 has been mentioned and that is why he's here in Arusha on trial.  But as far as I understand, there is nothing in the Prosecution case indicating that Bizimungu continued to exercise the functions of the G3.  So my colleague should tell us where, in the Prosecution's case, this element appears, Mr. President. 

MR. PRESIDENT:
If there is nothing to be added, we will consider your cross‑examination finished now.  Thank you.  

Any redirect, Maître Constant? 

MR. CONSTANT:
Absolutely, Mr. President.  Is it possible to stop now and resume at 2:15 because the cross‑examination lasted three times more than the direct examination.  Issues have been raised and I really need to reorganise myself as much as possible before I can do my redirect.  

MR. PRESIDENT:
Do you have an estimate of the total duration of your re‑examination?  You will finish this afternoon, I assume? 

MR. CONSTANT:
Yes, I hope to finish this afternoon, Mr. President.  

MR. PRESIDENT:
And you will do that even if you did not start at 2:15 but at 2:30? 

MR. CONSTANT:
I'll make a great effort in that direction, Mr. President.  

MR. PRESIDENT:

Mr. White? 

MR. WHITE:

One administrative matter just before we break for lunch.  This morning, the Prosecution tendered as an exhibit a document that was marked as P. 442 in both an A and B version, and the Prosecution has revised its opinion about this document because it's already in evidence as P. 415.  

MR. PRESIDENT:

This relates to Witness KVB46, is that true?  

MR. WHITE:

This is true.  

MR. PRESIDENT:

And you are referring to which particular document ‑‑ just give us the title so we remember? 

MR. WHITE:

If someone will help me ... it's the document relating to the RDR. 

MR. PRESIDENT:

The meeting? 

MR. WHITE:

I believe so. 

MR. PRESIDENT:

The April meeting?  

MR. WHITE:

Yes.  

MR. PRESIDENT:

All right, Mr. Matemanga, we will then delete that number and adjust accordingly.  

Are you tendering any documents in connection with this cross‑examination, Mr. White? 

MR. WHITE:

Just the one that's already been marked; we've ‑‑ we've dealt with that one. 

MR. PRESIDENT:

Nothing else?  

MR. WHITE:

No.  

MR. PRESIDENT:

Okay.  Is the situation clear? 

MR. MATEMANGA:

Yes.  

MR. PRESIDENT:

Thank you. 

The Court is adjourned ‑‑ no, apparently not, Mr. Ogetto?  

MR. OGETTO:

Mr. President, I just want to put it on the record that there are certain issues that this witness, 
Prime Minister Kambanda, has discussed which ideally would have been appropriate for us to cross‑examine on.  But in the absence of the Accused, I have no instructions to conduct such a cross‑examination, but I think for the record, I wish to point them out.  The prime minister has 
discussed following questions by my learned friend, Mr. White, issues in relation to the civil defence and how it relates – or, how it related to the military.  There was also reference to the relationship between the Interahamwe and the military, and there was also mention of military deserters.  

Now, these are issues that I will need to discuss with the accused person.  It may be possible that at some point in time it may be necessary for us to require the presence of Prime Minister Kambanda for cross‑examination, but I cannot say anything further at this stage in the absence of my client.  

MR. PRESIDENT:

That's noted, thank you.  

We will then adjourn until 2:30 this afternoon.  Thank you very much.  

(Court recessed from 1250H to 1434H)

MR. PRESIDENT:

Good afternoon.  

Good afternoon, Mr. Kambanda.  

THE WITNESS:

Good afternoon, Mr. President. 

MR. PRESIDENT:

There is no cross‑examination further, so we will now hear your redirect.  

Maître Constant? 

MR. CONSTANT:

Thank you, Mr. President. 

Could the witness be given the documents that were produced by the Prosecutor this morning?  Namely, this document, dated May 1998 and the other document dated 26th September 1997, as well as P. 403?  

RE‑EXAMINATION  

BY MR. CONSTANT:

Q.
Good afternoon, Mr. Kambanda.

A.
(No interpretation)
Q.
I hope that your ordeal will end this afternoon.  At any rate, I will do my best to ensure that happens.  

My first question is quite general and it relates to the exercise conducted by the Prosecutor this morning.  Very often my friend, Drew White, read to you extracts, which we will ‑‑ or, excerpts which we'll discuss later on and when asked to tell the truth about them at some point you said "yes".  Sometimes you said that that was your impression at the time.  At other times you said it was your impression and remained your impression.  Do you remember the differences in your answers? 

A.
Yes.  

Q.
Could you, in general, explain to us the differences there could be in relation to these various answers?  

A.
In general terms, when one takes an excerpt from a bulky document which is a transcript of several hours recording, it is difficult to give a categorical yes or no answer.  There is always a nuance to be given in relation to one document from my case file, which is why I could not categorically state that that was the truth or not.  

Secondly, I explained that that was my truth.  Anyone else could have his or her own version of the truth.  It is not something that is, in general, copied out from a scientific text to say that this is yes or no.  It is that sometimes that was my impression, my own version of the truth, and I'm not denying that.  Anyone else could have their own version of those same facts.  

Q.
To be more specific when you say, for example, in response to the Prosecutor, “That was the impression I had at that time”, would this also signify that that impression changed subsequently? 

A.
Not necessarily, but it means that there are nuances to be shed to enlighten that answer, which means it is not a definitive answer.  It may require additional explanation so as to account for my position.  

Q.
This morning, the Prosecutor ‑‑ and, I think you must have a copy of the same document ‑‑ he read excerpts of the tape dated 21 May 1998 and he quoted a part.  Let me remind you.  It was when you were speaking about what happened around the 20th of April when you were heading the government and appointed new military leaders, and at page 6, from which he read an excerpt to you ‑‑ I will not repeat it.  Basically, he was asking you whether Bagosora was the strongman.  And your answer:  "How do you expect him not to be seen or recognised as the strongman" and so on and so forth, "... if he chaired the meeting that put the government in place?"  Do you recall that reading? 

A.
Yes.  

Q.
I have a question for you:  What is your source ‑‑ what elements allowed you to say that he is the one who chaired the government meeting? 

A.
I was present at the meeting, so I saw who actually headed the meeting because I personally participated in it.  That is to say General Ndindiliyimana told us that he was the most senior high‑ranking officer, and so he introduced him and said he was the person who had been following up the matter since the beginning.  He then gave him the floor and that is how the meeting came to be chaired by Colonel Bagosora and how I witnessed it.  

Q.
So we agree that you are talking of the meeting that took place at the ESM around ‑‑ from around 
17 hours on the 8th of April?  

A.
Yes.  

Q.
You are not talking of some or other meetings which took place on the 7th of April? 

A.
No, I cannot talk about those meeting inasmuch as I was not there.  What I know of those meetings is what I was told because I did not attend the said meeting.  I was told he had chaired those meetings.  So when I was told this, I was told this by other party ‑‑ members of my party, people who been in touch with soldiers.  But I cannot confirm for those because I was not there.  I had an impression because when it was said that everyone should stay at home ‑‑ given that there was a communiqué which he had signed informing us to stay at home, how could I not expect him to be the one in charge given that I had followed his instructions?
Q.
For the record, let us make things clear:  The communiqué you are referring to is the one of the night of the 6th to the 7th in which people were asked to stay calm and remain in their homes.  

A.
Correct.  

Q.
On the other hand, this morning you spoke of another communiqué which was signed on the 7th ‑‑  

MR. PRESIDENT:

You are too fast now, aren't we?  There is such a hectic atmosphere here now.  

Would you remember the pause, Mr. Kambanda?  Thank you.  

It was the question which we lost, can we repeat it?  

BY MR. CONSTANT:

Q.
With reference to your feeling that he had power, you spoke of a communiqué that Colonel Bagosora is supposed to have signed in which people were asked to stay home.  

A.
Yes. 

Q.
If we go back to the meeting at ESM which you attended, we agree, do we not, that your impression or your feeling was that he chaired it because General Ndindiliyimana gave him the floor by saying he had been following the dossier.  

MR. WHITE:

Objection:  Leading. 

MR. PRESIDENT:

Yes, it's quite leading, actually.  

MR. CONSTANT:

No, Mr. President, I do not think it is leading because the witness had already given that answer three questions ago by describing how the meeting was held and I just wanted it to be clear for the record because there had been exchanges and I wanted this part to be repeated.  

MR. PRESIDENT:

So you are summarising a previous answer?  

MR. CONSTANT:

Absolutely, Mr. President. 

MR. PRESIDENT:

And what's the answer now? 

THE WITNESS:

Mr. President, I'd already given the answer.  I clearly stated that in that meeting in which I was present, the most high‑ranking senior officer who was in attendance, General Ndindiliyimana, introduced us to Colonel Ndindiliyimana (sic) and explained that he was the man who had been following up the matter since the start.  And that is how he gave him the floor and how I came to the conclusion that Bagosora had chaired the meeting.  

BY MR. CONSTANT:

Q.
Thank you.  Was it at this meeting that the formation of the government was determined? 

A.
Yes, it was at this meeting.  In fact, the decision had already been taken before we were convened.  

Q.
Another aspect in relation to Colonel Bagosora, do you recall ‑‑ I believe it was at page 7 of the tape of the 26th of September, cassette 16, you said at one point to my learned friend, Drew White ‑‑ and, you were specifically asked the following to confirm or not confirm this excerpt:  The acting chief of staff was Colonel Marcel Gatsinzi, but real command was in the hands of Colonel Bagosora, given the weight of the military crisis committee at that time.  Do you have the extract? 

A.
Yes.  

Q.
First of all, there's s small grammatical error but it does not impede us from understanding this sentence.  We do agree it is the spelling ‑‑ the correct spelling is C‑O‑M‑P‑T‑E for compte ‑‑ this, in the French.  

A.
I think if I were to now start correcting the errors attributed to me in this document it would take us a long time, because where I said Karamira, Karemera is indicated.  It is phonetically spelt.  This is important for us to understand the sentence ‑‑

MR. PRESIDENT:

Let us make sure that we follow you closely now.  We are now in the French version because that's the point, and which page?  

MR. CONSTANT:

I'm sorry, Mr. President, it is the document of 26th September 1997, in which there are two cassettes:  Cassette 13 and cassette 16 and I'm at cassette 16.  So the second part, page 7 of the French version, which ends 8069, I must admit I'm unable to find the equivalent in the English version.  

MR. PRESIDENT:

The equivalent in the English version is K0154901, I think, that's where you were, Mr. White.  Now, you want to draw our attention to some mistakes here.  The first one you did was to mention a spelling mistake just a couple of minutes ago.  Can you repeat what you said? 

MR. CONSTANT:

Yes, Mr. President, in the French version in the excerpt which begins, "The commander‑in‑chief", which ends "military crisis committee in that period" at the second line ‑‑ in the second line, after the word "Bagosora", there is a word that appears, "Contenu", C‑O‑N‑T‑E‑N‑U, contenu.  But in truth ‑‑ and I've asked the witness to confirm, the word is "compte", C‑O‑M‑P‑T‑E, another word T‑E‑N‑U.  

MR. PRESIDENT:

Not "contained" but "regard being had to ..." 

That's the point?

MR. CONSTANT:

Absolutely, Mr. President.  

MR. PRESIDENT:

All right, now we've understood your first point.  Now, what was the second point?  

BY MR. CONSTANT:

Q.
My question on this point, Mr. Kambanda, is:  Do you have concrete elements or proof with regard to this period in April to the effect that it was Colonel Bagosora heading the army or is that an impression of yours? 

A.
Obviously it is an impression.  My impression being founded on what I have just said because the military crisis committee to whom ‑‑ or for whom I ‑‑ I claim Bagosora was the chair for reasons I have explained, managed to set up a government and appoint an acting chief of staff.  So, I say that this military crisis committee ‑‑ since he was the most important man in that committee, which therefore leads me to say Bagosora had Gatsinzi appointed as acting chief of staff, second to him, and that is why I said he was the command not the commandant.  I did that on purpose.  

Q.
So during that period, as far as you were concerned, he was – or, you had the feeling that he was heading the army? 

A.
Correct ‑‑ inasmuch as this chief of staff, who should have been appointed by a government, was actually appointed by the crisis committee.  

Q.
Until your government was appointed and until the 20th of April, the period we have just referred to in that excerpt, were you aware of meetings of the military crisis committee? 

A.
Let me correct you.  First of all, it was not the 20th, I said it was towards the 20th because if we were to put a specific date, it would be closer to the 16th of April, because they were rushing me to give a date at the time and so I said towards the 20th of April, but I would say it would most likely be around the 16th.  I was not aware of specific crisis committee meetings after my government was appointed, but I know that most of the senior military officers, who were members of the crisis committee, were in Kigali and they could, in that place, meet at any time without having to tell us necessarily.  

So they would meet and take decisions, and if it had some bearing on the government, they would tell the government about it.  But it was not up to the government to instruct the crisis committee when to meet.  So although I'm not aware of their meeting specifically, it does not mean they were not held.    

Q.
Thank you.  Just to be a little bit more specific about that point.  We already know ‑‑ or already have information at our disposal, but I would just like you to tell us if you knew of the various tendencies or factions within the crisis committee ‑‑ the military crisis committee? 

A.
Even before I came into government, I had my own idea on the composition of our Rwandan armed forces.  I knew that the force was divided and this was confirmed to me subsequently.  I was a member of a political party myself and I knew that our political party had its people within the army, and other parties had their own supporters too.  So, already, I had quite a precise idea on divisions within the army ‑‑ be they at a political level or between the young and the older generations within the army.  So I was aware of divisions that there could have been within the military crisis committee.  So that when I was appointed prime minister, one of the senior officers I've already mentioned, Colonel Rusatira, approached me to tell me that I was ‑‑ "I'm one of your people; that I am a MRND supporter".  He used the term "Interahamwe" in the sense that he was a member of ‑‑ or supporter of the MRND, which further confirmed my awareness of divisions within that group.  

Q.
Let me rephrase my question so as not to make it leading.  So you confirmed ‑‑ based on your impressions, that the crisis committee was not a monolithic body? 

A.
That is not even an impression.  I can assert that this crisis committee was not monolithic.  In as far as some of the members ‑‑ one of the members of that crisis committee reminded me or told me of divisions within that group.  

Q.
And as far as you were concerned, given the situation quoted or referred to above, your feeling that Colonel Bagosora exercised real power was based on the crisis committee composition?  

A.
I explained why.  I said that since he was the one I had seen chairing the crisis committee meetings -- that he was the one I had seen signing a decree calling for a ceasefire over the city of Kigali ‑‑ was owing to the fact that the most senior officer had informed us about that state of affairs.  It was not based on a specific document to say that Bagosora was the chairman of the crisis committee.  

Q.
I would just like to draw your attention to a point ‑‑ a comment.  I don't want us to go too much into it but it is at page 7.  So if we go over to page 8 for the record, it is still the document dated 
26th September 1997, cassette 16.  The K number of that page ends in 8069 in the French version, and in the English version it's still KO154901.  At the start of that page, you said ‑‑ and I'd like you to explain this, you talked of Mr. Bizimana, Augustin Bizimana who was the defence minister, and you said the following ‑‑ at the end of page 7, I read:  

"The real head of government was Bizimana, Augustin, the defence minister.  When he returned from his mission to Gabon or Togo, I realised he was the leader.  The entire team told me that things were going to be back in order now that he was back.  I saw him to be a good organiser, a good orator.  I saw that he had a way of making himself obeyed even by those who were most powerful, the military."  

And the last quotation I'll give you:  

"I noticed upon his return, that his return corresponded to the gradual fading away of Bagosora."

Do you recall making that statement? 

A.
Not only do I remember this, but I can confirm that that is how it happened and how I perceived the situation.  

Q.
Could you, for the Court, give us a time frame ‑‑ even if you do not have other sources, please tell us when approximately Bizimana returned? 

A.
I cannot be more specific, but I think he returned around the 10th of April.  

Q.
And what did you understand by ‑‑ what did you mean by "Gradual fading away of Bagosora"? 

A.
Because ‑‑ 

THE ENGLISH INTERPRTER:

Says the witness ‑‑ 

THE WITNESS:

‑‑ ever since Bagosora's return, my interlocutor could no longer be Bagosora.  It was actually the minister of defence.  If a problem arose in relation to the army, it was always with the minister of defence that I would interact.  So I cannot think of an important decision taken by Colonel Bagosora after the return of Minister Bizimana.  

BY MR. CONSTANT:

Q.
In one of your statements given on the 13th of July, I would like us to talk about another matter.  Now, I'm also relying on the fact that you confirmed this morning ‑‑ something you confirmed this morning.  You stated that on the 13th of July, in all war situations it is the person who has the weapons who has real power.  Do you remember that? 

A.
Yes, and I confirm that.  

Q.
Relying on that, I have a few questions to put to you and the first is this:  Do you remember that in your capacity as prime minister you received an order from the army? 

A.
Yes, as prime minister I received an order, which I would even call humiliating, from the army to leave the capital and settle somewhere.  No indication of the exact location was even given.  

Q.
Do you ‑‑ can you give the date of this order? 

A.
This was an oral order, which was never really given to me in writing.  It was given on the ‑‑ in the morning of the 12th of April 1994.  

Q.
Can you remember who was the chief of staff at the time? 

A.
At the time, the chief of staff was the current minister of defence in Kigali, General Marcel Gatsinzi.  

Q.
Be it on the basis of the information you have now or the impressions you had on the 12th of April, was that order issued by Bagosora/Gatsinzi or the military crisis committee?  Can you clarify this point? 

A.
Let us say that at the time it was difficult to know who issued orders, but the person in charge as regards responsibilities was the chief of staff.  Since the military crisis committee was supposed to have ceased to exist, the only person who could issue military orders was the chief of staff.  So as far as I was concerned, in any case, that order would have been given at the time by Colonel Marcel Gatsinzi.  

Q.
Setting aside this order of the 12th of April, were any order ‑‑ orders issued to you by the army to you in person or to the government? 

A.
No, the only pressure the military tried to bring to bear on me was during the appointment of the chief of staff.  That is when we felt some pressure from the army.  But apart from the two members of the army I referred to, who would say, "Do this" and I would do that, but I acted as head of government without necessarily knowing what the government was thinking.  

Q.
You referred to pressure being brought to bear on you.  That was during the appointment of the chief of staff and the arrival of Colonel Rusatira and Colonel Bagosora; is that what you're saying?  

A.
Yes, that is, indeed, what I am saying. 

MR. PRESIDENT:

We are getting a few "inaudibles" in the French version now, Maître Constant, I think there are overlapping microphones, so just make sure that you pause.  

All right?  Just proceed, please.  

BY MR. CONSTANT:

Q.
Let me repeat what I said.  

In your previous answer you said that you had had the impression that there were two forms of pressure:  That of the 12th of April; and the pressure brought to bear on you when the chief of staff was appointed ‑‑ the day of the appointment of the chief of staff, is that correct? 

A.
Yes, you are right.  

Q.
Do you remember any order issued by your government to the army which was not respected? 

A.
Orders from the government passed through the ministry ‑‑ the minister of defence.  And the minister of defence never reported any case of insubordination on the part of the army regarding orders issued by the government.  So the minister of defence never told me the army did not want to abide by any of the orders issued by the government.  

Q.
In light of your last answer, that is to say that the army respected orders issued by the government, apart from the two exceptions mentioned, the army did not issue any orders to you.  How come you say that he was the one who had ‑‑ it was the person who had the arms who had power? 

A.
I said that it was the general impression.  Everyone was afraid; we were in a war situation.  I myself did not feel safe in the company of the minister of defence, and I'm telling you that from all members of the population the army was the last resort.  That does not mean that the army issued orders to the government or decided for the government.  It was just a general impression I had ‑‑ an impression due to panic ‑‑ given the war situation and I am saying that this was the impression that most people had, including the prime minister.  

Q.
Can you explain what you mean when you say that the army was the last resort? 

A.
Yes, in the sense that there was an army which, in quotes, was "the enemy" which not only attacked the FAR ‑‑ that is, the Rwandan armed forces of the time, but also massacred members of the population.  So you could only have security if you were supported by the army.  That is why I said that it was the last resort, because there was no other place where anyone, including myself, could feel safe with the exception of the army, as I have said ‑‑ stated.  

Q.
Today, and particularly on the 12th of July, you recall that the Prosecutor put questions to you regarding civil self defence; do you remember? 

A.
Yes.  

Q.
Reference was made to a document that was found on you during your arrest, and it was compared to the documents of the month of May 1994.  And this document contained instructions issued by the government regarding the establishment of a civil defence system.  I'd like to ask one question regarding this:  Why ‑‑ whereas the interim government had been established since the 9th of April, did they have to wait till the 25th of May before issuing those instructions? 

A.
For several reasons.  The first reason is that I had the willingness to issue those instructions.  Since the first week I arrived in Gitarama, in my capacity as head of government, and I even made proposals in that regard ‑‑ that is what explains the directive we referred to this morning regarding the restoration of security in the country.  But, for reasons beyond my control, the part regarding the organisation of civil defence was excluded from the directive; that is the first reason.  

The second reason I believe is a reason of political opportunism and I'm saying this just as I think because at the time there was confusion in the minds of certain people regarding the groups that were ‑‑ committing the massacres.  We had defence ‑‑ civil defence, Interahamwe, soldiers and so on and so forth.  Some members of my government wanted to generalise and say that the entire population participated in the massacres as part of the civil defence.  I say so because at the time I did not have the information and in afterthought, following the document you referred to, I realised that I had somewhere been used by part of my government to approve of what had already been done without necessarily having been informed thereof.  

Those were the main reasons why that document was issued on the 25th.  Whereas it had ‑‑ it should have been issued in the first week of April or the first week of the month, at least.  And that is why they officially set up something that existed already.  I am in a position to clarify this matter today and to be more elaborate on it.  

Q.
In your opinion inasmuch as the ‑‑ you had already envisaged issuing those instructions in early April,  do you think that the directive was effectively implemented? 

A.
At times I hear people say that the famous directive was to the effect that people should start the massacres.  And this is the argument that is raised to say that instructions were relayed to all levels of the administration.  What I'm saying is that as of the 25th of May, I do not know a single location where those instructions were set up following decisions.  I don't remember anything being instituted because of instructions that were issued.  So if I go by your question, my answer is no.  It was not on the basis of those instructions that the civil defence committed massacres.  

Q.
This morning ‑‑ we are still on tape number 16, 26th of September 1997 ‑‑ I'm sorry, I'm mistaken.  It's cassette number 16, on page 3 ‑‑ not on page 8.  I wouldn't like to quote it again because it is very long.  

Prime Minister Kambanda, do you remember the four reasons given in that excerpt which made you say that the army had a direct influence over this civil defence structure? 

A.
Yes, I remember.  

Q.
Does it mean that, in your opinion, the army did not have direct control over civil defence? 

A.
In my opinion, the army never had any direct control of civil self defence, never.  

Q.
Among the four reasons you have given, I would like to put a question to you on one.  The second that you gave had to do with deserters; do you remember that? 

A.
Yes.  

Q.
This is my question:  Were you informed that there were many deserters? 

A.
It was public knowledge; it was obvious.  But you could also explain it ‑‑ and, even today, you can explain it.  One would say that the enemy we were fighting against ‑‑ that is, the RPF had done everything to ensure that there were massive desertions.  Why?  The first camp attacked was the 
Kami camp, which was a military police camp.  I am not a specialist in military matters, but I know that it is the military police that is in charge of discipline in the army.  By initially attacking that camp, one would say that the RPF wanted to make sure there wouldn't be an authority to discipline deserters, that is, the military police.  

The second camp ‑‑ or, rather, the second attack was launched against the gendarmerie general staff.  Now, the gendarmerie, in principle, was supposed to be in charge of the security of persons and property.  But the information we have today ‑‑ and, it is part of what I said this morning ‑‑ is that those deserters were not in fact real deserters.  They were on an assignment of the RPF.  We have documents proving that they had been contacted, so that at a point in time they would do what they did.  That is why I say that everyone was aware of it, but at the time, we did not all have the details I have given ‑‑ all the explanations I've just given.  

Q.
In the excerpt in question, you state that even if it is true that the deserters were not taking their orders directly from the military hierarchy, it was the duty of the army to rally them again around it and to supervise them.  Are you saying that ‑‑ and my question to you is that ‑‑ is this:  Was the army in a position to recover them and to control them? 

A.
What I'm saying is that if there were deserters, it was for the army to recover them and to control them.  It was not the government that had to do that.  But, did the army have the capacity to control them?  And, I stated that the army did not have the capacity to control them ‑‑ to control deserters.  Why did the army not have the capacity to control deserters?  There are three reasons.  First of all, the unit in charge of such control had been destroyed; and the gendarmerie general staff, which could discipline them, was occupied.  And some soldiers had been invited to desert when the war broke out.  Those are the three reasons why the army was not able to control the deserters.  

Q.
Thank you.  Still one point regarding civil self defence:  Page 16 of the tape recording ‑‑ I'm sorry, page 8 of tape 16.  It ends with 8069 and in the English version it is still K0154901.  Regarding self defence, you've said something I would like you to state your position and to give explanations.  

Let me start the quotation regarding self defence ‑‑ civil defence:  "It is difficult to establish the real coordinator of civil defence at national level, because as far as the civil defence is concerned, it is difficult to pinpoint the real coordinator of the civil defence at national level, because there are many ‑‑ there may have been too many levels of power on the one hand, and the core itself was made up of components which did not necessarily have any coordination on the other hand."

Based on this, you reckon that it was very difficult to generalise.  Is this what you're saying or can you explain any further? 

A.
This morning, I stated that there was a chapter which was very difficult for me to write ‑‑ that there was a chapter on civil defence.  Because I didn't quite understand what civil defence meant.  I explained, I believe, elsewhere that I myself should have been part of self defence or was part of self defence.  

Since ‑‑ since 1987, I'd been a member of a local unit called cellule in Rwanda.  And the heads of the various neighbourhoods were members of civil defence and they were supposed to provide for the safety of their neighbourhood, and that is how we understood self ‑‑ civil ‑‑ civil self defence at the time.  People had to go on night patrol to protect their neighbourhood.  And during the 1990 war ‑‑ and some armed elements were injected in the civil defence structure.  So armed persons who were injected in the civil defence structure ‑‑ I'm talking of Kigali, which I understood very well.  

The information I had was that in such an armed unit in which people were militarily trained, the RPF introduced its own members ‑‑ its own armed members in the civil defence.  Today, I am absolutely sure ‑‑ and, this is no longer an impression, I'm absolutely sure that the Interahamwe of whom everyone is talking today were, in reality, militias who were directed or led from the headquarters of the RPF.  I am saying this and I assert that ‑‑ 

MR. PRESIDENT:

Hold on.  

Yes, can you continue now?  We lost the audio here, can you just continue, Interpreter?  

THE ENGLISH INTERPRETER:

We need to have the witness repeat what he said, Mr. President.  

MR. PRESIDENT:

Yes, let us now repeat the answer, will you do that?  Mr. Kambanda, will you please repeat your answer? 

THE WITNESS:

You mean everything or from what point, Mr. President? 

MR. PRESIDENT:

From "I'm absolutely sure that the Interahamwe ... " that's where we need you from, please? 

THE WITNESS:

So, Mr. President, what I was saying was that I am absolutely sure that the Interahamwe ‑‑ of whom everyone is referring today ‑‑ were commanded from the headquarters of the RPF.  Why do I say this?  Because I am making the distinction between the Interahamwe as the youth wing of the MRND party and the Interahamwe as militias that were ‑‑ that received military training.  

When I go by information in my possession today, I find that of the five leaders of the Interahamwe ‑‑ that is, the five leaders known at national level, I am referring to the president, the first and second vice‑presidents, and the two treasurers.  Three of the five officials had been officially recruited and injected in the leadership of the Interahamwe by the RPF as part of its infiltration strategy. 

Now, as a manager I know that in every organisation it is the person who has the support of the majority.  The leadership ‑‑

MR. PRESIDENT:

Yes.  Now, "The two treasurers ..."  Can we take it from there?  "The two treasurers have been officially recruited ... " you said. 

THE WITNESS:

No, let me repeat:  There are five Interahamwe leaders at national level.  You have a president, a first and second vice‑president and two treasurers.  Now, out of the five leaders of the Interahamwe, three had been officially recruited and injected in the Interahamwe movement by the leadership of the RPF.  And, I don't want to give two names here, but I can give a document on which I rely to say that those five recruits were indeed RPF agents infiltrated into the Interahamwe.  

As I said, in every organisation it is the person who has the support of the majority of the leadership who is in command.  Now, if I say that three of the five leaders ‑‑ who were members of the RPF, it means that it was, indeed, the RPF that was leading the Interahamwe.  That is the first reason. 

(Page 45 to 60 by Jean Baigent)
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THE WITNESS (continuing):  

The second reason is that when we talk of the Interahamwe, we forget that among the Interahamwe there were Hutus who were recruited by the former RPF president, Alexis Kanyarengwe.  They were trained.  And among the documents by the OTP there was the theory which dealt with the training they received in Mulindi and in Uganda -- in training camps in Mulindi and Uganda, even though they have not presented these documents.  And there were documents on civil defence regarding the role of the government; and another document was seized by the Prosecutor; and these documents show the type of training those people recruited received in Mulindi and Uganda.  And since it was known that Interahamwe were mainly Hutu ‑‑ or in the majority Hutu, the president was tasked to recruit Hutus and inject them in the structure.  Because when you see Interahamwes massacring, people would say they were Hutus committing the massacres.  And, so, in the Interahamwe, some of the members were from the MRND and a good proportion were from the RPF.  

BY MR. CONSTANT:

Q.
Thank you, Mr. Kambanda, for this information.  

I would like to know, regarding the example, you state there was a coordinator at national level.  Is that what you said?  

A.
That is what I have just explained.  

Q.
How can you coordinate Inkotanyi and Interahamwe at the same time?  

A.
If I used that example, it was precisely to explain this point.  

Q.
Let us repeat: If I understand you correctly, when you were explaining the presence of infiltrators in the Interahamwe, you were explaining that it was difficult to pinpoint the coordinator at national level.  Is that what you said? 

A.
Yes, since civil defence committees included not only local authorities, and I was one of them, it also included Rwandan soldiers living in the neighbourhood, but also Interahamwe who had been trained militarily.  And, among the Interahamwes, I said there were two groups, one belonging to the RPF and another belonging to the MRND. 
Q.
How could all the four components have been coordinated?
A.
If you didn't analyse the situation, as I have done -- and I explained.  So it was difficult to coordinate everything together, so each person coordinated the parts that concerned him or her.  But they couldn't coordinate the entire structure. 

Q.
I thank you.  I still have four points to go through with you.  The first, I would like us to be back to Mr. Bikweno, B‑I‑K‑W‑E‑N‑O.  You said you had the impression that he was responsible for supervising you and you feel he had been given that task by Colonel Bagosora.  

Is there a problem?  
Is that the case?  I beg your pardon.  

A.
Yes, that is to say, when he was appointed, I did not know where he had come from, and he was given to me the day we were leaving Kigali for Gitarama.  Thereafter I learnt he was a secretary in Colonel Bagosora's office.  So you will understand my first impression.  It was that he had put his secretary on my tail, when I discovered the identity of the man with whom I was.  That's all there is to it.  

And I can add that recently I obtained information about him.  I found out that he was, unfortunately, assassinated with most of his family.  I would just like to point that out to you.   

Q.
This is my question:  The impression you had is only based on the fact that you found out that Bikweno worked in the ministry of defence; is that correct?  

A.
No, I already had two bodyguards, two gendarmes, assigned to me as prime minister.  And you know what a bodyguard is; I knew where these bodyguards came from.  But, now, I was given an employee of the ministry of foreign ‑‑ of defence to accompany me, and that piqued my interest.  There were no concrete facts to show that Captain Bikweno was reporting to Colonel Bagosora, otherwise, I would have had to be made aware of it.  

Q.
I quite understand that what you are describing does not correspond to your impression at the time, that Bagosora was a strong man who was in all places at all times.  

A.
I have already explained that Bagosora was known for his secretiveness, that he had information on everybody.  I quite clearly said this.  I said that the impression he gave, even before 1994, was that he knew everything about everybody.  Now, when I saw that it was his secretary who was in charge of my close protection, I told myself, "Well, he must want to know everything about me".  But I never said I drew that conclusion based on that fact.  

Q.
With regard to a letter you wrote to the King of Belgium --  

A.
Yes, I remember that. 

Q.
Unless you want us to show it, it is P. 453.  I think it would be best for it to be exhibited.  

MR. CONSTANT:

Mr. Matemanga, could you show the witness Exhibit P. 453 -- or 403, rather, before I put further questions to him?  

MR. PRESIDENT:

So this is P. 403, which had already been tendered as an exhibit; isn't that so? 

MR. CONSTANT: 

Indeed, Mr. President. 

Possibly, to gain time, it was already provided to me.  

BY MR. CONSTANT:

Q.
Very well, could you go to page 3?  I'd like to remind you that this letter is dated 4th October 1994, and the third paragraph says this:   

"I would favour the rapid installation of an international tribunal to establish the truth of the Rwandan tragedy.  Such a tribunal should not only try the perpetrators of crimes committed in the area controlled by the government, but also the perpetrators of RPF massacres since October 1990 to date."  

And this is my question to you:  When you wrote such a government ‑‑ or this government, you were still prime minister? 

A.
Yes, in exile though.  

Q.
Now when you spoke of a rapid installation of an international tribunal supposed to try all crimes committed in Rwanda, was this your personal position or that of your government?  Can you make that clear? 

A.
It was my government's position at the time, which I, however, personally supported, otherwise I would not have signed that letter.  And I think my conduct has always indicated that this was my belief.  

Q.
Now, you were shown documents that ‑‑ or, you will be shown documents that show that during that period, even though it was in exile, the Rwandan army was still structured.  Was the army against the government's position? 

A.
No, because when I say "government", the army, in principle, is an institution answerable to government.  So, if the army had opposed it, I would have known of this.  So, no, the army never showed opposition to the installation of an international Tribunal to try crimes committed in Rwanda.  

Q.
There is a point which I would like to clarify with you.  You may recall that at one point ‑‑ it was at tape 16, page 2 ‑‑ page 2 of cassette 16, you spoke of the "hierarchy of power".  Do you remember this excerpt as read out to you? 

A.
Yes. 

Q.
And you cited the crisis committee.  Do you recall that aspect? 

A.
Yes. 

Q.
As far as you are concerned, did the crisis committee have a role to play in all events from April to July, or is it because the government, which you headed, had been set up by the crisis committee that you attribute that role to it? 

A.
The latter.  That is to say, it was at the root of everything.  Everything started with the crisis committee.  Had there not been a military crisis committee, most likely my government would not have come into being.  So I explained that the crisis committee, after the installation of the government, was no longer visible.  Structurally, it was never heard of it again, but it was the foundation for everything, and that is why I attribute that role to it. 

Q.
Even though I know you did not participate, because you did not directly participate in the events or the process that was set in motion after the 6th of April, bearing in mind the division of power or authority, as cited by the Prosecutor, from what you know of the role played by the soldiers in putting in place the government, would you say that this act is to be condemned?  Would you say it is within ‑‑ it is in order?  What do you say to that? 

A.
I think they did less than they should have done.  I personally would have preferred that the military took power in 1994.  That was my ‑‑ in my view, the only organised force in a position to respond to the situation.  Others may criticise me, because I am a politician who was acting in a political party, but I believe the military should have taken authority ‑‑ should have taken power in 1994, should have managed, should have waged the war, and won it, and then restored civilian power.  However, there was no point in putting in place a government.  What they did, I feel, is ‑‑ falls short of what they should have done.  

Q.
Okay.  The last point:  You indicated on the 13th of July that since Mr. Froduald Karemera came to look for you and told you, you were the new prime minister, you were astonished and said ‑‑ or exclaimed that there still is one.  And you said that the prime minister's case is already settled.  Do you recall saying that? 

A.
Yes, indeed.  

Q.
Did he, at that point, indicate to you that she had been assassinated?  

A.
No, not directly.  But the fact that he said that to me and given the information ‑‑ or observations I had made, I drew my own conclusion.  I had observed that ‑‑ I had heard fire, gunshots, from the direction, and I knew of where she lived ‑‑ and I knew where she lived, and I had, furthermore, friends in that neighbourhood with whom I had spoken to enquire what had happened in that neighbourhood, and they told me about what had happened to the prime minister.  Thirdly, I saw white armoured vehicles of the United Nations heading in the direction at the time of the incident.  So I knew that something tragic had happened. 

Q.
And you never had details ‑‑ or, came to know the details of who had killed her? 

A.
No, I personally felt that it was known.  I never had any doubt that people knew who had killed the prime minister, given that she was killed in broad daylight.  It did not happen in the night; people did not sneak up on her to kill her.  And, moreover, near her house, there was a meeting of military leaders, including General Dallaire.  And I was surprised that no one had come to her rescue, even though they were nearby.  So I did not have to conduct an investigation.  It would have been creating unnecessary trouble for myself, because everybody knew who had killed her. 

Q.
In your letter to the King of Belgium, you explain that you were surprised that she was not protected.  

A.
Well, it was normal ‑‑ or, obviously I was surprised.  She was protected, but not sufficiently, partly by gendarmes of the Rwandan armed forces and partly by UNAMIR forces.  But, given her situation, UNAMIR was under obligation to reinforce her security and they did not do so, whereas they had reinforced protection for other sorts of people.  And that is the question ‑‑ the question I was putting to the Belgian government, which had its contingent in Kigali.  

Q.
Another question:  When as prime minister you had the chance to meet UNAMIR representatives ‑‑ you must have met some ‑‑ did you ask them to account for their incapacity for the fact that they were not able to protect your predecessor?  

A.
I wrote officially to my government so as to ask them to present a note verbale to General Dallaire to ask about UNAMIR and its role in Rwanda.  I don't know whether there was mention specifically of Madam Uwilingiyimana, but I know that we had a lot of demands to make of UNAMIR.  In particular, the fact that the RPF was hiding behind its position to attack our positions, that it's vehicles were being used to move RPF combatants, and so on and so forth. 

Q.
But in regard to the protection of the prime minister, do you recall an intervention by you and any response to such an intervention?  

A.
No, I cannot recall. Specifically, I know I addressed myself directly ‑‑ or mainly to the Belgian government because they had a stronger contingent.  

Q.
Thank you, Mr. Kambanda.  I know that this has somewhat disturbed you, and I hope you will have a safe return to your place of residence.

MR. CONSTANT: 

Mr. President, I think I am speaking for all when I say that we would like an opportunity to meet the witness.  

THE WITNESS:

I was only doing my duty.  And, if necessary, I will return.  

MR. PRESIDENT:

Thank you very much, Mr. Kambanda, for contributing.  

If there is a wish to meet with any of the Accused, the witness protection unit will look into that matter and ensure that it is being arranged.  

There has been an issue about visits to Mr. Kambanda by other Defence teams.  And, Prosecution, you have objected that ‑‑ at that stage.  But now this doesn't apply any longer.  So, now, you have no objection to other Defence teams meeting with Mr. Kambanda.  

MR. WHITE:

That is correct, Mr. President. 

MR. PRESIDENT:

Thank you very much.  

That brings us to the end of your testimony.  Thank you and have a safe return.  Please do not discuss your testimony with anyone.  

THE WITNESS:

Thank you, Mr. President; and I will follow your instructions.  

MR. PRESIDENT:

If the witness could be assisted.  

(Witness excused)
MR. PRESIDENT:

There is a motion filed by the Kabiligi team on the 9th of November for disclosure concerning the statement of one particular witness.  Have you responded to that motion, Prosecution?  

MR. WHITE:

I can respond to that now.  

MR. PRESIDENT:

Yes, please.  

You are aware of which motion we are referring to, Maître Hivon?  

MR. HIVON:

Quite sincerely, I am a little lost, but I am sure it will come back to me in a few moments.  

MR. PRESIDENT:

The title of the motion is, "Urgent Kabiligi motion for disclosure pursuant to Rule 66(B) of statement of Colonel Luc Marchal.  Here comes the response of the Prosecution.

MR. WHITE:

The Prosecution possesses no immigration statements for Colonel Marchal, so it has nothing to provide with respect to the impending examination by my learned friend.  The Prosecution notes, however, that because Colonel Marchal had been listed as a potential witness by the Prosecution many years ago, in the course of the overall disclosures of witness statements in this case, a substantial collection of witness statements for Colonel Marchal were provided to the Kabiligi Defence, and others, over a period of years.  My recollection is that there was six, seven, maybe eight different statements.  

The Kabiligi Defence motion makes reference to a series of document code references:  L‑E‑M‑A‑L‑U‑C.  LEMALUC 1 through a variety of numbers, 15, 16, 17.  And it is correct, Mr. President, that the Kabiligi Defence was provided with a series of those document code numbers, which were statements by Colonel Marchal, and then a later series, but that there is a series of numbers in the middle that they didn't get.  Off the top of my head, I don't know what they are, but let's say it was 10, 11 and 12, for the sake of argument.  

The Prosecution did not provide those sequenced materials at the time because they were Rule 70 materials.  So there was no oversight.  It wasn't a question of forgetting, it was a question of providing the materials at the time when he was listed as a potential witness that were considered statements of the Accused.  So that that's what we sent them, that's what they got, that's what they've still got, and there is nothing more.  

MR. PRESIDENT:

You have no additional statements in your possession?  

MR. WHITE:

Me personally, I am not aware of any other statements.  I have checked in the document code references, there doesn't appear to be any other statements.  To the best of my knowledge, all the statements that Colonel Marchal had provided were given to the Defence.  But, in any event, the Prosecution says that we are not ‑‑ we are not obliged to give statements for Defence witnesses, other than immigration statements.  So it's an academic point.  

MR. PRESIDENT:

But you are saying that you are not aware of any in your possession.  

MR. WHITE:

That is correct.  

MR. PRESIDENT:

Yes.  And just for the record, these references you made was MARLUC and then 1, 2 and onwards.  That was the code reference in these declarations' isn't that so?  That follows from paragraph 2 of Maître Hivon's motion.  

MR. WHITE:

Yes, that is correct.  I misstated the document code reference. 

MR. PRESIDENT:

Yes. Thank you.  

Mr. Hivon?  

MR. HIVON: 

Yes, Mr. President.  I am not sure if I understood well my colleague Mr. White, because in our motion we talk about some numbers that are missing.  And I am not sure if I understood well what Mr. White said, that they have those statements, but they did not give them to us because of Rule 70 at the time.  So I am not sure if they have or if they don't have, and, if they have, if they refuse to give it.  If they have statements, I think we have the right to have them.  And to keep witness statements for the possibility of impeachment or surprise, I don't think it should be the general rule in this court.  That's it.  But I am not sure what said my colleague, Mr. White.  

MR. PRESIDENT:

Leaving aside whether the Prosecution has an obligation to do this, it follows from what Maître Hivon has written in this motion that MARLUC number 4, number 6, number 10, 11, 12 and 13, apparently have not been received by the Kabiligi Defence.  What is the position, then, in relation to those specific documents?  Do they exist or do they not exist?  

MR. WHITE:

Those document codes make reference to something.  So something exists.  My ‑‑ off the top of my head, my recollection is that the earlier numbers were all statements, but ones in double digits were Rule 70 material, such as investigators' notes.  It may even be the case ‑‑ I would have to go back and check because I have a vague recollection that there was ‑‑ someone entered materials twice under two different document codes.  But what I can tell you is that at the time those materials were disclosed, when he was listed as a Prosecution witness, they had what we had for statements.  We have not taken anything since then, so they should have everything.  Aside from that, they are not entitled to have anything anyways, other than immigration statements, because he's a Defence witness now.  

MR. PRESIDENT:

Leaving aside the legal situation, would you be so kind as to see whether there is anything called MARLUC 4 and MARLUC 6, and whether these two documents are indeed statements?  And then we take the point that, according to you, MARLUC 10 to 13 may be under Rule 70.  

MR. WHITE:

I will personally check on it and report the matter tomorrow.   

MR. PRESIDENT:

So then we will come back to this when we have heard what the Prosecution has to say.  

Yes.  So is there anything else for today?  Tomorrow we will then have to start with ‑‑ if I understand it correctly, Maître Hivon, LAX23. 

MR. HIVON: 

Sorry, I was listening to my colleague, Mr. President. 

MR. PRESIDENT:

Tomorrow we will hear the video testimony of LAX23 from The Hague.  That is our agenda tomorrow, isn't it?    

MR. HIVON: 

That's exact, Mr. President. 

MR. PRESIDENT:

And we do not know yet whether we will start at 10:30 or 11, but is that a long witness?  

MR. HIVON:

One second.  I don't want to do like that last week and mislead the Court, so I will check first.  

MR. PRESIDENT:

We have now received confirmation that the video conference can start at 10:30 tomorrow.  

MR. HIVON: 

Thank you, Mr. President. 

Last 9th November Mr. Skolnik had said examination‑in‑chief would take two hours.  Given the content of the testimony, I think it might be finished in less time, 30 to 60 minutes. I asked him last week and I ‑‑ this is what I can confirm.  

MR. PRESIDENT:

But let us try to start at 10:30 still in order to make sure that we have some flexibility, in case there are technical problems, and there may also be a wish by some even to have lunch tomorrow.  So let us have some flexibility.

We will then meet in the Laity Kama courtroom tomorrow at 10:30 in order hear this video testimony.  And that's all we have for tomorrow.  

Mr. White?  

MR. WHITE:

Yes, thank you, Mr. President. 

So, can we confirm that Witness DELTA, also due to testify by video, is not going to be due tomorrow?  

MR. PRESIDENT:

Is there any hope that he could start already tomorrow or will that be for Wednesday, Maître Hivon?  

MR. HIVON: 

In fact, there is hope regarding tomorrow.  But I must say that the situation is extremely confusing regarding Witness DELTA.  I would like to be able to say more than this, but we are in a very difficult situation.  His testimony changes and ‑‑ two hours five hours, so it is very difficult for us to know.  We don't want to take anyone unawares, but we ourselves are not in a position to know.  

MR. PRESIDENT:

Mr. White.  

MR. WHITE:

And the last thing, Mr. President, is that ‑‑ although I received it today, I understand it was filed on the 17th ‑‑ this is a reply by the Ntabakuze team.  It has been a series of responses and replying going back and forth concerning the allegations of exculpatory material that may be in the possession of the Prosecution.  

This most recent reply suggests that the Ntabakuze team meet with the Chamber's ex parte in camera to describe the basis of the allegation that the Prosecution possesses such material.  So, without having to file a response again to that, let me just say that the Prosecution opposes the suggestion of an ex parte in camera meeting by the Defence and Chambers, but the Prosecution is willing to agree to the possibility of an in camera between Chambers, the Defence and the chief of Prosecutions to hear submissions on this matter; and the chief of Prosecutions can make himself available up until Wednesday evening of this week.  

MR. PRESIDENT:

That's noted, I am sure, by the Defence.  This latest submission by the Defence which you just referred to is dated?  

MR. WHITE:

I believe it's dated November 17th.  

MR. PRESIDENT:

But, since then, we have rendered a decision on that one.  So we signed that decision ‑‑ isn't this the Rule 68 number 2 motion?  

MR. TREMBLAY: 

Yes, under 68 ‑‑ 

MR. PRESIDENT:

Isn't this now moot?  

MR. WHITE:

I haven't seen a decision, so perhaps it's moot.  

MR. PRESIDENT:

It was signed on Friday and filed, probably either Friday or this morning, and I have seen on my computer today the decisions being distributed.  So I think we all have it. Why don't you all read that decision and see whether there is anything left of this issue in view of that decision.  

MR. WHITE:

I checked at lunch; I didn't see it.  But I will certainly go and look again.  

MR. PRESIDENT:

Okay.  I have received it at lunch.  

All right, this is administrative.  It can be sorted out outside court.  

Maître Tremblay, you have for some time wanted to take up something which you briefly referred to as your "Friday prayer".  

MR. TREMBLAY: 

Yes, sir.  

MR. PRESIDENT:

What is it?  

MR. TREMBLAY: 

I would like to refer to my moderation in the cross‑examination of KVB46.  I would like to tender into evidence a document.  If I had cross‑examined that witness, I would have liked to call that witness to make remarks on that document which I had sent to him.  So he knows that document.  It is a document disclosed by the Prosecution, and this is a United Nations document.  I have described the document ‑‑ let me describe it.  It's a code cable from ASRAR, a UNOMUR document ‑‑ U‑N‑O‑M‑U‑R Kabale to Dallaire dated 1st of March 1994.  This is document number 18 of our 12th October motion for tendering of a certain number of UN documents into evidence.  

In my correspondence of the 14th of November, I had informed the parties of my intention to cross‑examine the witness on that document.  That document speaks for itself.  We have given complementary copies to the Judges and to the Prosecutor.  The document partly corroborates the testimony of Witness KVB.  

Let me draw the Chamber's attention to the first paragraph of that document.  It's only three lines ‑‑ three lines, Mr. President.  Let me quote:  

"The branch of UNAMIR gathered some sensitive information that the NRA, national resistance army itself is effectively supporting the RPF with a large amount of ammunition and weapons."  

I am therefore seeking the Court's leave, with the cooperation and the agreement of the Prosecutor, to file this document, whose authenticity cannot be disputed.  

MR. PRESIDENT:

Thank you.  The Prosecution is aware of which document we are referring to?  

MR. WHITE:

Mr. President, I personally have just become aware of it.  I thought that we had dealt with this in the response to the motion before that my learned friend had filed.  But we leave it in the Court's hands.  

MR. PRESIDENT:

We will have a look at the document and then come back to it.  

MR. TREMBLAY: 

Thank you.  

MR. PRESIDENT:

Anything else for today?  If not, we will meet in the Laity Kama courtroom tomorrow morning at 10:30 for the video conference. The Court is adjourned.  

(Court adjourned at 1611H)
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