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         1                          P R O C E E D I N G S

         2   MR. PRESIDENT: Good morning.  

         3        The Court is in session.  The Defence, please proceed.

         4   MR. CLARK: Good morning to the Tribunal and to members of the 

         5        Prosecution team.  Mr. Jacobs and I will divide the 

         6        argument in a rather unusual way, because if we simply 

         7        each address the issues of our client, it would be very 

         8        repetitious, since so often they were together and so 

         9        often the same would apply.  Now, I've never done that 

        10        before, so we'll see how it works.  But I will try to 

        11        address primarily the lack of credibility in the 

        12        Prosecution case, and the Prosecution case, and there 

        13        will be overlaps.  And Mr. Jacobs will address, 

        14        primarily, the Defence case, what our 24 witnesses said 

        15        and why the alibi leaves no question as to the innocence 

        16        of the Accused.  And with that I'll get started. 

        17        

        18        We said many times during the proceeding that 

        19        credibility will be the final issue, obviously.  The 

        20        witnesses for the Prosecution and the Defence can't both 

        21        be right.  And it's from that perspective that I want to 

        22        show that from the very beginning, before the ICTR 

        23        investigation but consistent through the summation 

        24        yesterday, there has been a pattern of politicalisation 

        25        and exaggeration and fabrication of evidence that was 

        26        designed to secure the indictment and conviction of 

        27        Pastor Ntakirutimana and Dr. Gérard.  

        28        

        29        Just to begin with, yesterday, in the opening statement 

        30        at the beginning of this trial, the Prosecution advised 
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         1        the Tribunal of the case that it would prove.  But if 

         2        you go back and look at that opening statement, it would 

         3        be impossible, hearing the summation, to believe that 

         4        they were talking about the same case.  You wouldn't 

         5        know it was the same case.  I'll give a few 

         6        illustrations. 

         7        

         8        The Prosecution began and made extensive comments on a 

         9        theme that has been pervasive from the beginning and 

        10        that is the corruption and violence and genocidal 

        11        tendency and even purposes of the Christian church in 

        12        Rwanda.  Rather remarkable in a trial like this that 

        13        they would begin right at the beginning of their opening 

        14        statement with statements so echolactic -- like an echo 

        15        of McCullum that they would prove that the church had an 

        16        ideology of genocide that was found readily present in 

        17        all its activities.  But the leaders of the church -- 

        18        this is two out of six or eight statements like that -- 

        19        in terms of the terrible things that happened in Rwanda 

        20        ranged from useless, that's the best, to accomplices in 

        21        genocide.  Now, I didn't hear anything about McCullum or 

        22        the church.  When I speak of McCullum I mean, of course, 

        23        their so-called expert that gave, to me, pathetic 

        24        testimony about the church in which he didn't find a 

        25        single redeeming virtue. 

        26        

        27        As to the Accused, the Prosecutor said that he would 

        28        prove -- this goes out to the world, it shakes minds, it 

        29        creates expectations.  You don't remember whether you 

        30        heard it in the evidence or heard it in the statement.  

                              ICTR - TRIAL CHAMBER I

                                        2

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        It shapes the whole world perception of what this case 

         2        is about.  He said he will prove the Accused were 

         3        predators who delivered thousands to their deaths and 

         4        actually committed murder themselves. 

         5        

         6        Now, where did this thousands of death come from in this 

         7        evidence?  They can't even get the deliverance of 

         8        Karanga in there.  It seems clear if Karanga came back, 

         9        and I think he did, it's because he wanted to.  He chose 

        10        to.  But he didn't come back because the pastor asked 

        11        him, and I think that's clear.  We'll examine VV on that 

        12        if we have time to do it. 

        13        

        14        He said that encouraged by the pastor and -- 

        15        Ntakirutimana and Dr. Gérard, "Tutsis flocked to 

        16        Mugonero".  There's nothing like that here and we know 

        17        that.  Everybody said they came from habit, they came 

        18        because that's what you always did, they came because 

        19        they thought it would be safe.  They didn't have a 

        20        single witness that said they came, that people flocked 

        21        here because of that.  You heard from our case that they 

        22        started coming in and the pastor said, "Let them come, 

        23        we've always let them come". 

        24        

        25        You've heard when Witness 5 went up at the request of 

        26        Pastor Sebihe to give the sermon on the 9th of April, 

        27        the Sabbath before the 16th, to all these refugees who 

        28        had flocked in there and who he didn't know or they 

        29        didn't know were Adventist or who they were; but who 

        30        they were very concerned about.  You can't get a big 
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         1        crowd of strangers like that and have confidence that 

         2        you can prevent harm or violence.  And he went in there 

         3        and gave a powerful sermon, as we heard. 

         4        

         5        They said they would prove the great political 

         6        involvement of the pastor, that "He was a key figure in 

         7        the MDR".  There are a lot of people that will always 

         8        remember that and think that's what is the truth.  

         9        Wasn't a word of evidence about it.  You heard them 

        10        concede when questioned that they hadn't proved any 

        11        political connection.  There was no political 

        12        connection.  They didn't try. 

        13        

        14        Close relationships with government officials and 

        15        wealthy businessmen didn't come out.  The only thing 

        16        they had like that was II, who said he met with the 

        17        President, met with all the political meetings and met 

        18        with the President.  And yesterday they characterised 

        19        that as something in answer to the President of this 

        20        Tribunal, that is this panel's question, but actually it 

        21        was first asked on page 142 of the transcript of that 

        22        day by the Prosecution trying to show that he met with 

        23        the president, I guess.  And when asked later on by the 

        24        Tribunal, itself, it fizzled out.  He said, "Well, I 

        25        didn't know, I wasn't there, but I just assumed that's 

        26        what happened". 

        27        

        28        If you remember II, he wouldn't know.  He was not an 

        29        educated, sophisticated person in the least. 

        30        
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         1        So, there's no correlation between the opening 

         2        statement, which contained all of these vast 

         3        exaggerations that we'll see occur time and time again 

         4        throughout these proceedings and before these 

         5        proceedings, and the evidence that came forward. 

         6        

         7        I would -- you know, I would suggest that there was as 

         8        little correlation between the summation yesterday and 

         9        the evidence as there was between the opening statement 

        10        and the summation.  And I would ask you to critically 

        11        examine whether some of the statements made were 

        12        accurate, whether they were complete, because I think 

        13        you will find that they were not complete. 

        14        

        15        When they made detailed claims in the opening, it will 

        16        contain allegations like they -- Dr. Gérard had 

        17        authority over, they named three people: Enoch Kagaba, 

        18        Mathias -- I don't think they gave a last name there -- 

        19        and Eliza from Gakwerere --  there is no Eliza from 

        20        Gakwerere, there's a Manase Gakwerere, but he had 

        21        authority over these. 

        22        

        23        Well, that's strange.  First, Mathias did work at the 

        24        hospital, but he was the head of personnel.  He had a 

        25        higher administrative position than the doctor.  The 

        26        doctor is a professional that renders to the sick.  This 

        27        man ran the hospital.  I mean, even Dr. Giordano didn't 

        28        run the hospital.  The director of personnel was the 

        29        guy. You wouldn't waste the talents of a physician and 

        30        surgeon with administrative details. 
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         1        But then Enoch Kagaba -- why would a doctor in the 

         2        hospital have any authority over Enoch Kagaba who was 

         3        the highest official in ESI, worked under John Karanga 

         4        he had no relationship to the hospital. 

         5        

         6        Then they talked about Gakwerere, he was a pastor.  He 

         7        was one of three directors, the other two being 

         8        Witness 5 and the person labelled Witness TT, who didn't 

         9        show up, who is now the president of the Western Rwandan 

        10        Association, he didn't show up to testify -- the three 

        11        high directors under Pastor Ntakirutimana.  That's the 

        12        quality of what they said and they proved nothing about 

        13        authority over these people.  It's a bogus issue, if I 

        14        ever saw one. 

        15        

        16        The -- they talk about the destruction of the roof at 

        17        Murambi church.  It's pretty interesting to observe 

        18        first that another witness talked about the destruction 

        19        of the church.  What they talked about was the removal 

        20        of the iron sheets.  And you'll all remember, you were 

        21        quite interested, there were questions asked about could 

        22        all those sheets fit in the back of a pickup, they are 

        23        valuable, they're their roofing, they're what keeps the 

        24        rain off, which they claim was the reason for it.  No 

        25        destruction. 

        26        

        27        But they never mention anybody being shot there or 

        28        killed there.  And, of course, we've never had any 

        29        notice of it before.

        30         
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         1        What kind of due process is that?  And if they thought 

         2        at that time they were going to prove that someone had 

         3        been killed there, why didn't they say so?  We'll get 

         4        into why-why later, but what they presented in their 

         5        opening was just the same type of political statement 

         6        that we've seen throughout that characterises, in a 

         7        sense, the whole public perception of what happened in 

         8        Rwanda, and it's a one-sided perception.  And history 

         9        will do a lot better job, but that takes a long time.  

        10        But this is the very reason that we brought Faustin 

        11        Twagiramungu here.  I mean, you know, he doesn't have a 

        12        lot to do with this case, particularly, but he did give 

        13        a very important and I believe a very balanced and, 

        14        without question, the most experienced -- direct 

        15        experienced analysis of what happened.  And he said some 

        16        startling things about more Hutus being killed than 

        17        Tutsis.  

        18        

        19        About his struggle while he was what they thought was 

        20        going to be the BBTG, Broad-based Transitional 

        21        Government of Rwanda between the 17th of July, he came 

        22        back on the 14th of July of '94, in a very courageous 

        23        act, to serve as prime minister.  He had been the 

        24        unanimous choice earlier in the Arusha Accords to be the 

        25        interim prime minister.  He came into a dangerous and 

        26        hostile situation and worked there and tried to work 

        27        there and believed it was possible there could be some 

        28        reconciliation and work together, and had to quit and 

        29        leave and flee for his life because he found out it 

        30        wasn't true.  And he talked about the killings by the 
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         1        RPF all over the place, big ones, 15,000 and more.  But 

         2        more than that, he gives a sensitive, balanced analysis, 

         3        and the Tribunal will be deeply embarrassed in history 

         4        if it takes a narrow, partisan position because it will 

         5        be seen that somehow or other justice was mislead and 

         6        truth was mislead into seeing one side.  That isn't to 

         7        say there wasn't an enormous tragedy, there weren't 

         8        enormous numbers of deaths, but there weren't enormous 

         9        numbers of Tutsis deaths.  Who's to say that there's 

        10        more than that, tens of thousands or hundreds of 

        11        thousands>, depending on how many were killed, more than 

        12        half, according to Twagiramungu were Hutus.  We are 

        13        talking about 1994.  We're not talking about what 

        14        happened in Zaire later, which in any sense is a greater 

        15        tragedy. 

        16        

        17        And then in the opening -- and this will be the last 

        18        illustration that I'll use -- was a particularly 

        19        destructive thing.  It may have been chance, it may not 

        20        have been intended, but we had only heard that DD, this 

        21        incredible witness, I think the most incredible witness 

        22        I've ever run across other then Myrtle Poor Bear, in the 

        23        Leonard Peltier case, a famous Native American case -- 

        24        I'd been working it for years and years -- and she 

        25        finally -- the government couldn't put her on the stand 

        26        and didn't.  But he used DD's reconfirmation statement, 

        27        which he had gotten in July for his opening in 

        28        September, to tell the world that, and this is a quote, 

        29        That pastor Ntakirutimana shot and killed his wife.  No, 

        30        he didn't put it that way -- this is the quote:  "Shot 
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         1        and killed the wife of Witness DD and two of his 

         2        children".  Then we had two changes after that.  And the 

         3        Tribunal will well remember that at first DD said, no, 

         4        it was a mistake.  This is in some document that came 

         5        floating in here, "It wasn't the pastor that did that, 

         6        it was Dr. Gérard".  And then we had another statement 

         7        from him before his testimony in which he said, "No, it 

         8        wasn't Dr. Gérard, it was somebody else.  But the pastor 

         9        wasn't there but Dr. Gérard had killed somebody else 

        10        there."  And that person testified.  We opposed it.  And 

        11        maybe you have to hear it all.  I mean, you can hear any 

        12        sort of thing because you are judges and you know how to 

        13        discriminate between absurdity and falsity and the truth 

        14        and that's your business. 

        15        

        16        On the face of it it was like Myrtle Poor Bear, who had 

        17        said things, she had said Leonard Peltier was at a place 

        18        where two FBI agents were shot in the head at close 

        19        range and she wasn't there, she hadn't been there,  she 

        20        didn't know him.  She said she had been married to him, 

        21        just all kinds of crazy stuff, and this is about as 

        22        crazy as it gets.  And yet you heard the Prosecution 

        23        yesterday citing DD time and time again. 

        24        

        25        So the world heard that and then there wasn't a word of 

        26        testimony about it.  It was dropped, as if it had never 

        27        been said.  But it had been said, and you can't erase 

        28        that and it was false, false to the core.  And if there 

        29        was that much trauma then how can you believe a thing 

        30        the man said?  I mean trauma doesn't discriminate 
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         1        between certain things and other things.  If you are 

         2        traumatised, your reliability is pervasively 

         3        questionable. 

         4        

         5        Now, being from Texas I'd never brag but they've said a 

         6        lot of things about we didn't ever say what our case 

         7        was.  We never told them what our case was.  And I'm not 

         8        doing this to say that we had -- we had, but to show the 

         9        difference in the opening statements. 

        10        

        11        We made three opening statements by the leave and 

        12        courtesy of the Tribunal, Ed Medvene and I, I think both 

        13        of us on September 18 of last year, and Mr. Jacobs when 

        14        he came into the case at the beginning of the Defence 

        15        case this year.  These are from my opening statement and 

        16        I'm not, you know, proclaiming the virtue of the church 

        17        and I'm not talking about the hoards of Hutus that were 

        18        killed or anything like that.  I'm talking about the 

        19        case, is what you are supposed to talk about, and what 

        20        we would prove, and what I believe we did prove.  I want 

        21        to read from it not so you will hear what I said, but 

        22        you will understand the context. 

        23        

        24        Early on the morning of the 16th -- this is page 187 of 

        25        September 18 2001.  It runs on for a couple of pages, 

        26        not the part -- I'll read the whole thing I've got in my 

        27        hand. 

        28        

        29        "Early on the morning of the 16th, he", "he" being the 

        30        pastor, "still intended to remain in Mugonero himself 
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         1        with his wife.  I think Dr. Gérard had moved into his 

         2        house, Mr. Medvene can elaborate on that", you know how 

         3        transcriptions are, they's a lot of jumps around; this 

         4        wasn't articulately expressed.  "But when he was brought 

         5        a letter", that just comes out of the blue but I guess I 

         6        paused or something.  "It's a letter that we will hear 

         7        about -- as much about as we've already heard from a 

         8        number of pastors.  It was a letter that stunned him."  

         9        You heard him read the letter.  I thought that was one 

        10        of the more moving moments of the whole trial.  "And 

        11        anyone who heard him read that letter could see, if they 

        12        hadn't seen it before, was a letter of respect and love 

        13        from colleagues imploring him to try to help us, but 

        14        concerned about his health and concerned about his 

        15        safety, and saying so.  And I don't think it was 

        16        hypocritical.  

        17        

        18        The letter has been grossly misused. 

        19        He was asked to go as soon as possible, according to the 

        20        translation, to the mayor to seek protection, and as 

        21        soon as possible was immediately.  He left still early 

        22        in the morning with the one son who was there with him 

        23        at the time, Dr. Gérard, and they" and there's no "went" 

        24        there but it must mean -- "and they to Gishyita, they 

        25        went to the office of the bourgmestre Sikubwabo and were 

        26        kept waiting.  The pastor was kept waiting for some 

        27        minutes while the bourgmestre was fetched from his home, 

        28        apparently, and he was told the most uncertain and 

        29        painful message", I don't know what the uncertain means, 

        30        I think I said something a little different than that, 
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         1        "A most uncertain and painful message he ever heard, 

         2        that the bourgmestre could do nothing."  He immediately 

         3        sped back to, as best you can on these roads that we see 

         4        on the film and that some of us have driven over, to 

         5        Mugonero, still early in the morning, went straight to 

         6        his office, wrote out a message to the pastors who had 

         7        asked him to go as soon as possible to say what he -- to 

         8        say that he had done so, that he had been told that 

         9        bourgmestre could do nothing, that they must act to save 

        10        themselves, and he quoted from the scripture.  It was a 

        11        handwritten note.  By this time there were, of course, 

        12        large crowds, angry crowds, armed crowds, armed camps.  

        13        He couldn't proceed to the location of the pastors, if 

        14        he could easily find them.  He gave the note to a 

        15        gendarme to deliver to the pastors.  He then went home 

        16        and I think a lieutenant of the gendarmes came to the 

        17        home almost immediately and said, you must leave or you 

        18        will be killed. 

        19        

        20        He immediately alerted his wife and they grabbed as many 

        21        people in the immediate area as they could, 

        22        Dr. Gérard and others clambered on board and they sped 

        23        out towards Gishyita.  They were chased and stoned and 

        24        other things were thrown at them.  There was a tree 

        25        across the road they had to get around, the same", I'm 

        26        sorry, "the smaller gendarme escort left them as they 

        27        exited from Mugonero and they drove to Gishyita where 

        28        they went to a meeting hall that was empty.  And the 

        29        pastor and his wife and most of the others remained 

        30        there until the 27th of April."  That's what we were 
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         1        going to prove, and that's what we tried to prove and 

         2        that's what I believe we proved.  But the main point of 

         3        all that is the excessiveness of the allegations that 

         4        are resonated in the excessiveness of everything that 

         5        happened.  I know you're not terribly interested in the 

         6        extradition case, but being a lawyer who was in it, and 

         7        lawyers liking to tell stories about their cases and we 

         8        did give you the opinions and I do think it is important 

         9        and, of course, a receiving country's court always have 

        10        an obligation to review the extradition matter -- this 

        11        isn't extradition in the traditional sense -- because 

        12        they have to see everything is accomplished in 

        13        accordance with the agreement of the requested and 

        14        requesting governments.  But you will see that you had 

        15        exactly the same type of exaggeration there.  It shows 

        16        up in the magistrate judge's opinion that you got about 

        17        the Habyarimana government and about all the horrors 

        18        that occurred and about how it was only Hutus killing 

        19        Tutsis and nothing else happened.  And then the same 

        20        great exaggerations about what happened at Mugonero.  

        21        And then the 12 witnesses who were reduced to ten 

        22        because two had said nothing, and for those who examined 

        23        them, the others didn't say much either, six of whom 

        24        were witnesses in the trial, the same sort of 

        25        exaggeration. 

        26        

        27        Then in April of '95 in Mugonero we see from 141 -- 

        28        1D41a, this film.  The film exists.  It's palpable; it's 

        29        evidence.  It may be ambiguous.  Who made it, we don't 

        30        know.  The Prosecutor must know they had it.  Exactly 
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         1        when it was made we don't know.  You could have seen it 

         2        was made on the 16th of April, certainly close to the 

         3        time of the anniversary in 1995, and it says what it 

         4        says, unless you believe it's counterfeit.  Remembering 

         5        that it came from the Prosecutor's files, not us, and 

         6        wasn't given to us by the Prosecutor and incredibly the 

         7        Prosecutor, as far as I can tell, to this day, denies 

         8        they had it or knew anything about it, which is 

         9        troublesome.  Because in the fall of 2001 it was read 

        10        from extensively, it was -- they were informed 

        11        repeatedly that it was found from their files, the file 

        12        numbers and all were given to them, but under any 

        13        circumstances you have this narrator and you have this 

        14        70 second introduction to the statement and he's 

        15        standing in the ESI chapel and you see the five coffins 

        16        there and you can see several bodies there -- I'm not 

        17        sure you can see several bodies but that's what we were 

        18        told, but you can see what it looked like, there might 

        19        have been several bodies in one.  Having been there I 

        20        might confuse what I saw with what I saw in the picture, 

        21        but there were not more than two or three bodies there 

        22        in the one coffin that was open.  I won't read all that 

        23        goes on in this 70 second statement by a man that two 

        24        witnesses testify was Asseil Kabera.  And the 

        25        Prosecution hasn't bothered to find out who it was and 

        26        inform the Tribunal, you know, evidentiary way.  

        27        

        28        The narrative says, "They died in the presence of the 

        29        President of the field, Ntakirutimana, who is also the 

        30        one who surrendered them".  I'll skip some, but I hope 
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         1        you will read it all.  It's set forth in the brief and 

         2        it in 141b, 1D41b.  "Here, however, in this very 

         3        location, ESI chapel, there were some people who were 

         4        present in the church when people got killed, led by the 

         5        Adventist leader, Pastor Ntakirutimana, who has now 

         6        sought refuge in the United States."  If that's not a 

         7        propaganda purpose, I never heard of one.  They are 

         8        trying, from that early time, long before there had been 

         9        any interviews of any witnesses by the ICTR, to nail two 

        10        people because they wanted to get rid of them because 

        11        they had power, which is the reason for the assault on 

        12        the whole church.  It does have an independent voice or 

        13        can and certainly it's not a single voice.  If there's 

        14        anything uncharacteristic of the Christian church, it's 

        15        the notion that it has a single voice.  It's a babble.  

        16        You don't have to ask Martin Luther, you just have to go 

        17        anywhere in the United States to see the contentions and 

        18        the doctrines and everything else between one church on 

        19        one side of the church and the other one on the other 

        20        side. 

        21        

        22        In Austin they had a northern Presbyterian church on one  

        23        side of the street and a southern Presbyterian church -- 

        24        Austin, Texas, where I went to school -- and they 

        25        couldn't talk to each other.  I mean when they came out 

        26        on Sunday -- because one was the confederacy.  I mean, 

        27        this is however long it was, it was 60 years after the 

        28        civil war, they wouldn't talk to each other. 

        29        Anyway, you see this propaganda business going on. 

        30        
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         1        Of course MM and FF are in that film.  As is true of the 

         2        opening statement here in the testimony, they don't say 

         3        what the opening statement said.  They don't say what 

         4        Asseil Kabera said.  They don't say that 

         5        Pastor Ntakirutimana was the one who led everybody there 

         6        and stood there and observed while they were killed.  

         7        That's what you do when you are full of hatred or full 

         8        of motive to destroy someone.  But they were openly 

         9        participating in what they could not have failed to see, 

        10        whether it was of their free will or not under the 

        11        circumstances, in a propaganda effort, and it had to 

        12        taint the statement that they first gave to the ICTR  

        13        and it raises an almost irrefutable presumption that 

        14        ICTR investigators, who didn't have an easy time.  I'll 

        15        tell you, as a study of what investigators could do and 

        16        how they function, the extradition case here is a model, 

        17        because it shows how this guy Mostert -- because they 

        18        had to persuade Federal judges -- two out of the five 

        19        judges who acted on the case voted against surrender, of 

        20        course, so it was very close and surrender has to be 

        21        based only on probable cause, just enough evidence to 

        22        hold someone for a trial. 

        23        

        24        But you can see that the correlation remains the same, 

        25        and if you read most of it, you will see here's a guy 

        26        who came in on a six month tour of duty, he had never 

        27        been to Africa, he didn't speak Kinyarwanda, he goes in 

        28        there in February and he leaves in August of '96 into 

        29        Rwanda.  He doesn't know who these people are.  He makes 

        30        no effort to verify their authenticity.  Any police that 
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         1        are worth anything, when someone comes in and reports a 

         2        crime, has to be sure they are reliable, because anybody 

         3        can say anything and you are wasting your time; you can 

         4        do great injustices.  That's why we always calibrate 

         5        reliability in every police report we have.  The FBI 

         6        read thousands of them.  Always say "known reliability", 

         7        a wire tap is of known reliability, because you believe 

         8        in those electronics, which I think is perhaps 

         9        fallacious, but someone like a pastor, you would say, of 

        10        known reliability or unknown reliability or known but 

        11        uncertain. 

        12        

        13        And you can see that he really couldn't know who the 

        14        translators were or what they were saying or what they 

        15        -- how accurate they were.  And you couldn't tell who 

        16        these people really were. 

        17        

        18        We had no way of identifying who these people really 

        19        were, these witnesses, those 17 witnesses.  Of the 17, 

        20        you will find that the pastor and Dr. Gérard.  When I 

        21        say "the pastor", it's a habit I can hardly break 

        22        because I have been speaking it that way for years, and 

        23        there are a lot of pastors in the case and I shouldn't 

        24        do it.  And 

        25        Dr. Gérard only knew four or five.  They knew UU, they 

        26        thought, because his family lived nearby.  The father 

        27        died; he was a prominent person and a friend of the 

        28        Ntakirutimana family.  They had a lot of children.  The 

        29        children used to come to the house, but there were a lot 

        30        of children, different ages, and they thought they 
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         1        recognised him.  They knew well MM.  They knew his 

         2        brother much better, both because of age and prominence 

         3        and daily association working in the same office and 

         4        whatnot.  Who else did they know?

         5        

         6        Dr. Gérard thought FF was a nurse's aid or nurse's 

         7        attendant or something like that in the hospital but he 

         8        didn't seem to know her that well. 

         9        

        10        QQ, of course, Pastor Ntakirutimana knew because he was 

        11        the son of a pastor and there had been an incident, 

        12        which he wasn't involved, he wasn't even in Mugonero at 

        13        the time, in which QQ had been -- had a bad report, he 

        14        didn't explain what it was, and was sent away and 

        15        resigned from the church and left the church. 

        16        

        17        They weren't able to present a single witness from the 

        18        church, in spite of the fact that you have all the Tutsi 

        19        survivors in the church, including the president of the 

        20        union and the president of the field in Rwanda come here 

        21        to testify about Pastor Ntakirutimana.  Incredible, 

        22        particularly when you look at what the church said here 

        23        about him in the Defence case. 

        24        

        25        They said they were going to bring TT, then they said he 

        26        was busy or something.  What do you think that meant?  

        27        It meant he didn't want to come. 

        28        

        29        There's the African rights thing; I'll get into more 

        30        detail about that later. 
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         1        Their charge sheet 3, which is Prosecution Exhibit 29, 

         2        repeats the same pattern.  If you examine it, it's a 

         3        crude scandal sheet intended to demonise and it's full 

         4        of fabrications and exaggerations and politicalisations, 

         5        and it contains direct interviews and long quotes from 

         6        eight Prosecution witnesses in this case and it places 

         7        the dates of the interviews that they had with those 

         8        witnesses at the foot of -- at the foot of each 

         9        page where they are quoting the interviews.  And you 

        10        will see with nearly every interview there may be one -- 

        11        they don't necessarily give all the interviews.  

        12        Sometimes they -- I remember for GG they gave three 

        13        dates of interviews, the first one being and it's worth 

        14        remembering, it was either March 12 or March 20 of 1995.  

        15        They had already interviewed him.  Their 

        16        characterisation of what he says is much worse than what 

        17        he said in many ways. 

        18        

        19        YY gave his first interview to the ICTR on October 25, 

        20        1999.  He had interviewed repeatedly with African Rights 

        21        well before that. 

        22        

        23        This scandal sheet has the pastor's picture on the front 

        24        page and under it it has a quote from YY. 

        25        

        26        It means, without question, in the real world, that 

        27        these people, these eight witnesses and those who 

        28        followed, I mean, if you look at what we call the second 

        29        wave, they are like a septet.  I mean the harmony there 

        30        is very high, even on re-interviews like XX and YY both 

                              ICTR - TRIAL CHAMBER I

                                        19

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        say 50,000.  Their ICTR interviews are within two weeks 

         2        of each other in October and then in early November of 

         3        1999. 

         4        

         5        So, you see the demonisation and then the failure to 

         6        support what they say, and the whole pattern is very 

         7        much what the present government of Rwanda says and what 

         8        it insists be said under all circumstances, and it's one 

         9        side.  And all of the Prosecution witnesses came from -- 

        10        I'm talking about non-experts -- came from Rwanda for 

        11        this hearing, were living in Rwanda.  And I don't know 

        12        how you feel about it at this stage.  I remember how you 

        13        felt about it earlier.  But I tell you, I went there 

        14        three times.  I've tried in lots of places.  I've gotten 

        15        prisoners out of six or eight different countries under 

        16        very difficult circumstances.  I couldn't go in there -- 

        17        I didn't dare meet with people because I didn't know it 

        18        wouldn't mean their death.  And I was -- I had to 

        19        promise the pastor and Gérard I would not endanger 

        20        people.  

        21        

        22        We knew where witnesses were that could clear our people 

        23        and we finally got in touch with two of them, but we 

        24        couldn't get them out because they had to have an 

        25        assurance they would be safe.  And we couldn't give them 

        26        that assurance.   And one of them, as I've told you 

        27        several times, was Rachel Germaine.  We tried and tried 

        28        to get her out.  I couldn't talk with her.  I couldn't 

        29        go in there and see her.  And I couldn't leave that 

        30        elderly woman all by herself in Mugonero and after she 
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         1        had met publicly with me.  I stick out like a sore thumb 

         2        there.  I couldn't have her brought secretly to Kibuye 

         3        or some place.  In a community like that, people know 

         4        what happens. 

         5        

         6        So, you have this same pattern.  There was a broad  

         7        political campaign that actually began in 1994 and it 

         8        included a majority, by direct evidence of the thirteen 

         9        Prosecution witnesses who purported to be eyewitnesses 

        10        to alleged criminal acts of the pastor and Dr. Gérard; 

        11        the whole team is there. 

        12        

        13        Now, I don't know any of the details about Rusitiro's 

        14        dismissal and I don't feel I need to, but I think it's a 

        15        matter of considerable importance to the Tribunal in its 

        16        work, because there, too, you had a campaign by African 

        17        Rights.  Nothing compared in length and intensity, as 

        18        far as I can tell.  I was going back to March, at least, 

        19        of 1995, but clearly well before that.  I mean Witness 9 

        20        talked about meetings in December of '94.  We had great 

        21        fortune in finding two witnesses -- I'll get into them 

        22        in a minute -- who remained in Rwanda for awhile and saw 

        23        and heard a lot of things.  But you had the broad-based  

        24        political campaign designed to get these people -- not 

        25        only these people but other people, too. 

        26        

        27        And that's what they were doing, and both Prosecution 

        28        and Defence witnesses and exhibits prove beyond 

        29        deniability the existence of this coordinated effort and 

        30        that it implicated at least eight directly, by direct 
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         1        evidence, of those 13 witness in their direct 

         2        involvement with these groups, the Asseil Kabera group, 

         3        Ibuka, African Rights, and the demonisation and 

         4        persecution of these two accused persons. 

         5        

         6        Witness 9, he was -- I'd call him a youngster, but that 

         7        doesn't mean much, I call nearly everybody youngsters 

         8        these days -- testified to seeing a number of political 

         9        meetings beginning at the end of 1994 before he left 

        10        April and before he left Rwanda, I think he said, in 

        11        April of '95.  I'm not sure he was sure about the month.  

        12        I don't think many people could be absolutely accurate 

        13        about those things, although yesterday we heard the 

        14        Prosecutor relying upon the minute and almost the second 

        15        that six or eight witnesses saw and went through for 

        16        about an hour the caravans of people arriving for the 

        17        assault on the 16th, and he said 8:30 and he said before 

        18        9 and he said such-and-such, when none of them claim to 

        19        have worn watches.  We get to Bisesero, they can't give 

        20        you the month, much less the time of month and the time 

        21        of day. 

        22        

        23        Witness 9 testified that he saw Kabera at least twice 

        24        and he saw them with FF and GG and AA.  AA didn't 

        25        testify but he's pretty prominent through the trial.  He 

        26        was the husband of XX.  He came up in other ways though 

        27        but -- and the important thing to note about him, but he 

        28        saw and could recall at least them and he was a person 

        29        whose father was very prominent.  We had a debate about 

        30        whether you should say how many cattle he had, and I 
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         1        thought that the Tribunal felt it was absurd to worry 

         2        about how many cattle his father had, but I tell you 

3 there ... ... ... ... ... ... ... ... ...

         4        cattle.  You specifically identified the family when you 

         5        said how many cattle there were.  If there was another 

         6        ... ... ... ... ... ... ... ,  it was the 

         7        pastor himself.  I just point that out because you 

         8        really wonder what the Prosecution means about 

         9        protecting its witnesses, when they are on film, as 

        10        Kabera, when they are in publications like Plaintiff's 

        11        Exhibit 29 with their names written everywhere.  I got a 

        12        copy of this at the -- I can almost remember the name of 

        13        the book store in Kigali.  They are laying all around 

        14        the place in Rwanda, broad daylight, what they are 

        15        saying.  You know, what's it mean that you've got to be 

        16        secret with them here and all the complications that -- 

        17        you remember that he gave graphic testimony; his 

        18        testimony was awkward.  I think he was a nervous guy, 

        19        but when you get through, he's extremely credible, at 

        20        least my long dealing with him gave me that strong 

        21        impression.  He described in fairly graphic detail here 

        22        how a man was beaten in public and he was later told by 

        23        an RPF guy, because we are talking about the spring of 

        24        1995, he was beaten because he refused to join in 

        25        allegations against Dr. Gérard.  And that's the time 

        26        that Witness 9 decided he better go, and he said this 

        27        other guy got beaten, left to -- in fact this man -- he 

        28        may have been a sergeant or something, said you better 

        29        get out of here, and they took him at his word. 

        30        
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         1        Witness QQ, I think he was a bizarre witness.  We've 

         2        been accused of not doing enough to find out who was 

         3        killed by the same Prosecutor who said that the purpose 

         4        of the genociders was to kill everyone who could be an 

         5        eyewitness.  But you got more to do under those 

         6        circumstances when you come back and life has to go on, 

         7        and try to find the dead.  Are you going to exhume the 

         8        bodies.  How can you trust who you may be talking to if 

         9        you seem to be inquiring about something that they don't 

        10        want inquiry made about?

        11        

        12        But then they bring QQ.  The RPF has more power there.  

        13        They can interview everybody.  They can even tell them 

        14        what to say.  And the only person they can bring into 

        15        this trial to testify about how many were killed is QQ.  

        16        What did he know?  He came down there and he made these 

        17        -- and if you look at his statement and then his 

        18        testimony, it just gets absurd.  I mean there were 

        19        32,000 to 42,000 people in those coffins by his 

        20        statement.  By his testimony he rounded it out at 7,000 

        21        but to do that he had to have 150 bodies in each coffin:  

        22        That he said a lot of them had flesh on them, a lot of 

        23        them had cloth on them.  The idea that there were 

        24        remains of 150 people in each of those bodies (sic) is 

        25        absolutely absurd.  If that is the only way that the 

        26        Prosecution and the investigation capacity of the ICTR 

        27        can prove how many people were killed, then they don't 

        28        know, but they vastly exaggerate and that was a vast 

        29        exaggeration.  We argue there weren't more than four or 

        30        five bodies.  You know you hate to count casualties.  I 
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         1        have to do it all the time in my work, because each body 

         2        is precious and it tends to minimise the importance of 

         3        human life when you start getting into the numbers game.  

         4        But it's very important to be truthful.  

         5        

         6        You know the truth is important, too.  And if there are 

         7        more than four or five bodies in each of those, I would 

         8        be amazed.  I've seen three bodies in a single body bag, 

         9        but 150?

        10        

        11        Anyway QQ shows up, but out of the blue he starts 

        12        talking about a ceremony and he gave away quite a bit.  

        13        There was a ceremony there and it was a highly political 

        14        one obviously and among the speakers was Josué Kayijaho, 

        15        brother of Asseil Kabera, head of the organisation that 

        16        was seeking to identify Hutus involved in the killings 

        17        -- at least that's what they claimed to be and a founder 

        18        if not the founder and head of IBUKA later.  And there 

        19        he is speaking.  What do you think he's saying?  Well, 

        20        we don't know.  Then you had the same organisation that 

        21        Witness 9 described, the survivors group, who were very 

        22        prominent around town.  They were speaking. 

        23        

        24        And he said there was a tape.  We didn't see that tape.  

        25        He's their witness.  If they knew he had a tape, why 

        26        didn't they look for a tape?  He said he had a tape, he 

        27        said he had a copy.  But we didn't get to see it. 

        28        

        29        So there you've got their witness, and he thought it was 

        30        April 16 of 1995. 
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         1        You got Josué, I'll call him that because he's here, but 

         2        we know who he is, he's Kabera's brother.  He's the one 

         3        that we see walking into the justice minister's office 

         4        when they're making up these fake lists of people they 

         5        are accusing, and he's speaking and the same active 

         6        group that Witness 9 saw was there speaking, too. 

         7        

         8        We have the video-tape and I just urge you to analyse 

         9        the meaning of the existence of that tape.  It was pure 

        10        chance that we found it.  The Prosecution had it.  They 

        11        could have established exactly where it came from and 

        12        when.  But a film is a piece of evidence itself and it 

        13        shows what it shows, unless it's a counterfeit.  And no 

        14        one believes that film was a counterfeit, and if it was 

        15        it was counterfeited, before we ever saw it and long 

        16        after the Prosecutor first got it, unless it was 

        17        counterfeited before they got it.  But you need to study 

        18        it as carefully as you can. 

        19        

        20        The film is focused almost entirely on the pastor and 

        21        Dr. Gérard, and certainly Asseil Kabera, that's who that 

        22        voice was, only mentioned the pastor, mentioned him 

        23        prominently in three of the four paragraphs and 1D41b.  

        24        

        25        Witness 31, we do have to be careful about her.  But you 

        26        will remember her.  I don't think anybody doubts that 

        27        she was who she said she was.  She had had two brothers 

        28        killed, she said; one in April in a major city by 

        29        presidential guard, easily verify as to why the 

        30        Presidential Guard was there.  That puts him on the RPF 
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         1        side.  And one by the RPF, and she had two brothers who 

         2        were in the RPA.  And she happened to come to -- you saw 

         3        her qualifications, her background, she had a lot of 

         4        learning, academic, and a lot of experience in life and 

         5        she sat in a place where she had to see what was going 

         6        on and she said what she saw going on.  And in the -- we 

         7        say late summer, I think it was a little later than 

         8        that, we just have to look back at her testimony.  We 

         9        have a long table of contents in the beginning of our 

        10        brief.  It cites page by page and you can get into it 

        11        easy.  We did it the way we did it because I really 

        12        didn't know how you do it, but to me it's because I'm 

        13        used to it.  It's a very easy way to find what you are 

        14        looking for and then the transcript or other citations 

        15        are in there. 

        16   MR. CLARK: Then she saw Asseil Kabera come in twice.  The 

        17        second time, she knew that he was already préfet of 

        18        Kibuye.  She knew that the justice minister had asked 

        19        for lists because he was going to the Netherlands and he 

        20        had to have lists, and he had to have list that the 

        21        political hierarchy of the RPF would like to have placed 

        22        on the genocidiers, because he had to prove that they 

        23        were working hard on the issue and he wanted to 

        24        implement the programme of demonisation and prosecution 

        25        that was already going on.  The people in the country 

        26        they could handle, they were talking primarily about.  

        27        

        28        So, they had people, another justice minister, I've 

        29        forgotten what his agency was, came in, it may have been 

        30        information, he came in with a envelope, just like 
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         1        Kabera did.  He typed up all the documents.  He faxed 

         2        them to the minister in the Netherlands.  She said a few 

         3        things about a few of the people who were on there, but 

         4        she didn't want to go into detail because of the 

         5        implications for them and others.  They said they had no 

         6        documentation, that many didn't even have an address.  

         7        It would just be a name.  But it would be a name that in 

         8        a country like Rwanda people, at least in the 

         9        préfecture, if not nationally, would recognise and that 

        10        they proceeded on the basis of that list.  They 

        11        published the list. 

        12        

        13        It's a historical fact, the date and all, it's in the 

        14        newspapers in the Netherlands:  The minister was there.  

        15        About the same time Josué Kayijaho came through and with 

        16        him was Rakiya, Omar:  That she had seen Rakiya, Omar a 

        17        lot of times.  She had seen her up in a refugee camp 

        18        that she had been working in.  She had gone up in the 

        19        RPF area and sought protection up there for awhile, but 

        20        she was a skilled person, she was working to help the 

        21        refugees.  She said Rakiya, Omar always came in with the 

        22        same RPA lieutenant as her escort and he would walk 

        23        right in.  This time, though, she was with Josué.  Both 

        24        were involved in the business of accusing enemies.  And, 

        25        of course, this is the same Rakiya Omar who has such 

        26        responsibility for trial sheet 3 -- which makes them 

        27        sound like they are the Prosecutor themselves -- who 

        28        refused to explain or failed to explain or wasn't 

        29        available to explain how it was that II testified about 

        30        something that was totally inconsistent and couldn't -- 
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         1        both couldn't have been possible to the interview that 

         2        they had from him on the same time, place, and subject, 

         3        and published in trial sheet 3.  Wouldn't explain it.  

         4        In both were fantastic tales that had neat twists.  You 

         5        remember in the testimony he said the pastor had ordered 

         6        him killed.  

         7        

         8        In the charge sheet 3 the neat little twist was that the 

         9        pastor and somebody else drove up and said, hey, we want 

        10        peace, come down -- and it was going to be an ambush -- 

        11        come down and be friends and let's start reconciling.  

        12        We have to live together.  And II went off to find the 

        13        people and his buddy persuaded him this may be a trick.  

        14        Then they gathered a bunch of people and they were going 

        15        to come down and capture the pastor and the guy who was 

        16        with him.  But they sped away, they didn't make it.  

        17        Neat fiction, both of them, totally irreconcilable.  

        18        That's the guy, also, that talked about the three rapes 

        19        they were talking about yesterday.  It was interesting, 

        20        he could never bring himself to say that the pastor 

        21        could see him.  He gave two excuses: One, there were 

        22        bushes and one that there was a grade that made it 

        23        impossible to see over the rise or something like that. 

        24        

        25        Heaven knows what it was that made it impossible for him 

        26        to say that because he knew it wasn't true, but he was 

        27        saying things that were outlandish and absurd and 

        28        totally -- I mean if you -- how can it be that there's 

        29        this long story by II named there and this charge sheet 

        30        that is totally impossible, if his testimony here is 
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         1        true?

         2        

         3        Yet, there it is.  I see here it was marked the 12th of 

         4        1965 that GG was first interviewed by African Rights.  

         5        That's pretty early.  I said 1995, didn't I?  Did I say 

         6        '65, if I did, I'm just showing my main years.  And this 

         7        was just when Witness 9 saw them acting together.  And 

         8        it was 16 months before his -- that is GG's first 

         9        interview by the ICTR.  And from what we call the first 

        10        wave you had FF, GG, HH, and MM all giving statements in 

        11        Prosecution Exhibit 29.  And from the second wave, out 

        12        of seven you had YY, KK, II, and SS.  A part of the 

        13        propaganda effort.  Eight of thirteen.  It's 

        14        interesting, too, to note that the second wave came in 

        15        October and November, what we call the second wave, 

        16        because there's a long gap between -- the first group of 

        17        witnesses began giving statements to ICTR in September 

        18        of '95 and ended in early '96.  It's 1999 before the 

        19        second wave comes.  And you find that in October and 

        20        November of 1995, the very time that the second wave is 

        21        giving its statements to the ICTR in Mugonero, they are 

        22        giving statements to African Rights, the second 

        23        statements, and some of the first wave were there.  

        24        That's where XX was there, she had already given 

        25        statements:  She gave another statement.  That's when 

        26        she decided to say 50,000, the same time YY says 50,000.  

        27        And you recall that the second wave people all 

        28        identified each other as the one to contact.  YY had a 

        29        public position.  He and -- KK called him his close 

        30        friend, YY.  And they cited each other and several of 
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         1        the others cited YY as their person.  And it's obvious 

         2        that these people were discussing the case and the 

         3        testimony together or being told by the same person or 

         4        some person to say the second -- same thing.  

         5        

         6        I'll go quickly to VV for a moment.  She was the 

         7        shortest witness.  She was the woman that only testified 

         8        on one single thing, and that was she was up in the bush 

         9        and on Bisesero hill, I think she said, and on the 14th 

        10        of April, and she makes it crystal clear she knows it 

        11        was the 14th, it was two days before the Sabbath, when 

        12        said Segikware and MM and HH came looking for Karanga 

        13        and Ruhigisha.  Then somehow or other, out of the blue, 

        14        KK and DD bother to both confirm and they testify that 

        15        the messenger sent to get Karanga -- I'm not sure they 

        16        mention Ruhigisha, were Segikware, MM and HH.  But MM 

        17        and HH, these are all Prosecution witnesses, both say 

        18        not so.  We weren't there.  They never mentioned 

        19        Segikware.  

        20        

        21        MM, says that he and his brother both returned by the 

        22        12th.  Why are they telling us this bit of testimony?  

        23        And the hoards of people that were lured into their 

        24        death, they have to have one hoard and they were trying 

        25        to make it Karanga, the head of ESI, worked daily in the 

        26        same office, close friend of Dr. Gérard, close friend of 

        27        Witness 5.  They were contemporaries and close friend 

        28        and associate of the pastor, whose wife and children 

        29        were taken by Dr. Gérard to Gisovu.  And there can't be 

        30        any doubt about that.  I mean, XX was working in the 
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         1        hospital, said she saw it, because the car came up there 

         2        and got them all.  And they tried to save the child.  

         3        There's a dispute about the name of the child.  They had 

         4        a bunch of children.  Thank God one child was saved, but 

         5        I think they probably had the right name.  So here you 

         6        have VV -- you've got three witnesses trying to confirm 

         7        this one little incident, that the pastor sent these 

         8        people up to get Karanga on the 14th and two of the 

         9        three that came up deny that it even happened. 

        10        I think HH says that he had gone up.  MM doesn't even 

        11        say he went to get his brother, he said he came back and 

        12        they were both there by the 12th.  He does say that he 

        13        saw Karanga and Ruhigisha were both back well before the 

        14        14th.  And HH says he went up and got somebody and came 

        15        back the same day:  It was either the 12th or the 13th.  

        16        That's the type of stuff you're getting from those 

        17        witnesses, because they have an agenda.  This is as 

        18        clear as anything can be. 

        19        

        20        I don't see how the ICTR could not have been aware that 

        21        African Rights was at Mugonero with these witnesses or 

        22        the second wave at the same time they were interviewing 

        23        them for the first time -- they were interviewing some 

        24        for the second time:  FF got interviewed for maybe the 

        25        third time.  And how did they find them; on a silver 

        26        platter from a propaganda machine closely connected to 

        27        the government to persecute and destroy power and I 

        28        might say righteousness.  

        29        

        30        The witnesses involved in that, if not all of the 
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         1        witnesses, lose their credibility.  I can't imagine a 

         2        case in which prosecuting someone in the United States 

         3        or any place I've been.  I've been involved in trials in 

         4        probably 25 countries on five continents literally on 

         5        the basis of a bunch of witnesses who are giving 

         6        statements long before your investigators ever get to 

         7        them.  The FBI generally refuses to talk to witnesses 

         8        who have already been interviewed, even by other law 

         9        enforcement, because it taints everything they are going 

        10        to say.  They want a fresh, original, impression that 

        11        they can judge the credibility as being what this person 

        12        knows and wants to say.  I don't think any of those 

        13        witnesses can be found credible just on this political 

        14        agenda.  Then, if you look at the other matters, I think 

        15        their credibility is destroyed completely.  

        16        

        17        We have the Gourevitch thing.  I don't want to dwell on 

        18        it.  The Gourevitch book did a lot of damage, I mean it, 

        19        you know:  It was laying around book stores all over the 

        20        place.  It was laying on an immigration judge's desk 

        21        last month in a case involving a potential deportation.  

        22        It's written by a professional writer and it has an a 

        23        agenda.  The title is very catchy. 

        24        

        25        The title comes from the pastors letters, to 

        26        Pastor Ntakirutimana.  And where did he get it?  He got 

        27        it from Pastor Ntakirutimana, whom he interviewed in 

        28        September 1996, long time ago. 

        29        

        30        And it's designed to create hatred, to make you think 
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         1        this is a very evil man.  Then, lo and behold, last 

         2        December, in what was called an exclusive interview with 

         3        Gourevitch, this organisation that publishes PX42a, the 

         4        pastor's statement they call it, runs a story that 

         5        purports to be Gourevitch's notes, a direct report of 

         6        the notes that he took.  And you read them, you have to 

         7        remember that it's the same guy taking the notes that 

         8        wrote the book, and, presumably, he had the same motives 

         9        and aspirations at the time he took the notes.  He found 

        10        the pastor, as he makes clear to the FBI, shows who was 

        11        helping him, although it shouldn't have been hard to 

        12        find the pastor, he was living openly in Laredo, Texas, 

        13        a nice town.  I urge you to visit if you ever get a 

        14        chance.  It's hot, though.  

        15        

        16        And if you read the pastor's notes, they are very much 

        17        like my opening.  They are totally consistent with the 

        18        testimony.  They don't include everything.  How could 

        19        they include everything, they are not clear about 

        20        everything.  But the basic framework is right there.  He 

        21        was saying it in September of 1996 before I ever met 

        22        him.  That might bear some examination. 

        23        

        24        It's remarkable that the Prosecutor didn't even mention 

        25        McCullum, finally, in his summation.  I'm not going to 

        26        read more of those quotes from his report or his 

        27        testimony.  They are just about as wild and vile as they 

        28        can be.  You know, I'm not -- I think Jesus was a good 

        29        person, but I'm not religious in that sense and I'm not 

        30        a Christian in that sense.  I don't go to church.  I 
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         1        have my own faith, but I don't want to see something 

         2        important brutalised like that, whether it's Islam or 

         3        Shinto or Hindu or Buddhism, Confucisim whatever it is, 

         4        let's treat them objectively and fairly.  And here you 

         5        would think the whole Christian church without exception 

         6        marching in military order, were singing the song that 

         7        everybody claims the genocidiers were singing when they 

         8        chased Tutsis in Bisesero for the entire colonial 

         9        period.  Of course there was racial prejudice in the 

        10        church, in the beginning of the colonial period.  

        11        There's racial prejudice in the church today, just like 

        12        there's racial prejudice -- and we're all prejudiced, 

        13        just on different subjects, and most of us are unaware 

        14        of our prejudice and that's what is really dangerous.  

        15        But here is a guy who comes in like gangbusters to 

        16        destroy the church.  And they don't mention him.  

        17        

        18        That's why we brought in Serge Desouter.  We don't know 

        19        Serge Desouter except we know -- and you remember his 

        20        long curriculum vitae.  He has the most to say of any 

        21        scholar.  Man's a renaissance man, he's a musician, a 

        22        painter, scholar, highly educated, written more books on 

        23        Rwanda than probably anybody.  But he was the head of 

        24        what used to be called the White Fathers.  He served as 

        25        a priest in Rwanda, down where the people are, out in 

        26        the field. He explained what the church does.  He tried 

        27        to give some perspective.  It's not an organised 

        28        institution, intending genocide.  And that they, even 

        29        within the Catholic Church, there is hardly unanimity.  

        30        
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         1        You could say practically nothing about the Adventists, 

         2        just as McCullum couldn't.  All McCullum could say was 

         3        they did exactly as the Catholics did, because they all 

         4        did exactly the same thing.  And they were very 

         5        political.  That's what McCullum said, but the 

         6        Prosecution admitted yesterday that they hadn't proved 

         7        any political thing, even though they were going to 

         8        prove MDR and all the rest, leader in the MDR.  I think 

         9        the religious thing is symptomatic of the whole 

        10        Prosecution case and needs to be looked at in that 

        11        light.  Then you can understand why they present opening 

        12        statements like they do, why African Rights and others 

        13        introduce things as they do, why Asseil Kabera speaks as 

        14        he does before the film and perhaps April of '95. 

        15        

        16        Now, you will notice that more than half of our -- and I 

        17        have to apologise, I apologise for the length of the 

        18        brief, and it's not just that we didn't have time to 

        19        write a shorter brief, it's just the way the facts came 

        20        out is so confused by statements, by testimony, all the 

        21        rest, that you just had to laboriously sort through it.  

        22        And we felt a high obligation to the pastor and to the 

        23        doctor to try to do it as adequately as we could.  

        24        

        25        In our analysis of the credibility of the Prosecution 

        26        witnesses runs from page 46 to 170 and it goes through 

        27        17 witnesses one by one, individually, and I don't think 

        28        there's one there, African Rights and all the rest 

        29        aside, that isn't devastated.  And the reason is the 

        30        credibility is very vulnerable when you are acting on a 
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         1        political agenda, because it doesn't come from your 

         2        heart and mind.  It comes from somebody else's.  It 

         3        doesn't mean that the people weren't there.  It doesn't 

         4        mean that they didn't suffer enormous tragedy.  It 

         5        doesn't mean that the Accused here didn't suffer 

         6        enormous tragedy.  It doesn't mean that being accused of 

         7        genocide, when your whole life's work has been saving 

         8        souls, isn't an enormous tragedy.  It could be worse 

         9        than death for some.  It's a scene of tragedy, and 

        10        perhaps the most tragic of all are those who don't 

        11        understand it. But I think you will find their 

        12        credibility is zero.  

        13        

        14        Now I couldn't go through 17 -- it really wouldn't be 

        15        helpful.  It's set out as best we could do it in a 

        16        deliberate fashion with time to study it and think about 

        17        it, not enough, but I'll make a few illustrations, 

        18        because you have to. 

        19        

        20        The first point I'll make is that nothing in the 

        21        Prosecution's summations yesterday began to touch all 

        22        the elements that we dealt with in the credibility of a 

        23        single witness.  Yet very often they would try to make 

        24        it appear or perhaps it was thoughtless and they didn't 

        25        intend it, they would seem to make it appear that there 

        26        was only one claim that we had, and Mr. Kapaya went on 

        27        for an awfully long time, I think at least six 

        28        Prosecution witnesses, making the same single point, and 

        29        he called it a legal point.  And it could have been made 

        30        by all six at one time, but he did it for each one.  And 
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         1        he took these -- it's more than six.  Actually, I didn't 

         2        get a clear count, but you can count; you can remember 

         3        it.  He said the Defence says that the Prosecution 

         4        statement from which -- interviews with the witness is 

         5        different than the testimony and he makes it appear 

         6        that's the only thing we are raising.  And then he says 

         7        that the law is that the testimony prevails. 

         8        

         9        The law isn't testimony prevails.  The courts use 

        10        reason.  If a witness was heard to say or proven to say, 

        11        Okay, I'll do what you say, I'll go in there and lie.  

        12        Then he goes in there and says, No, I'm not lying.  I'm 

        13        telling the truth.  Which are you going to believe or at 

        14        least are you going to question?  Which makes the most 

        15        sense?  It's also what does it show about memory, about 

        16        motive, because we have an extreme pattern of the 

        17        testimony being something we never heard before.  And 

        18        what Mr. Kapaya revealed was many of those witnesses; 

        19        there are many others.  Because when he said the 

        20        statement didn't include the testimony, he was 

        21        identifying those where we got information or 

        22        allegations that we hadn't had before.  So where's 

        23        notice, you know?

        24        

        25        Where's any recognition of not the case, necessarily, 

        26        but the principles involved in Kupreskic and some of its 

        27        heavy stuff.  Nearly all of the so-called murders, the 

        28        alleged murders, came to us for the first time in the 

        29        testimony, never mentioned in the statements; and that's 

        30        a fact.  So, when you talk about the statements not 
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         1        covering, well, our statements certainly didn't cover 

         2        anything, our opening statements covered pretty 

         3        precisely what we're going to prove, the pastor's 

         4        statement, published in whatever that number is for that 

         5        exhibit, I think it's Prosecution Exhibit 41-A, 

         6        certainly covers the story of the pastor's interview.  

         7        But to exclude or not to suggest that there are other 

         8        allegations that show the lack of credibility of the 

         9        witness is a disservice to the Tribunal at best, because 

        10        there in the argument on the 17th, the illustrations are 

        11        rife with the lack of credibility.  It's a harsh thing 

        12        to say but we are in a serious situation and matter and 

        13        the truth is important.  

        14        

        15        Mr. Phillips dwelt at length, I think, longer than on 

        16        anything else, perhaps half as long as almost all the 

        17        other part of his testimony combined, on the morning of 

        18        the 16th, on the caravans.  The caravans were going back 

        19        and forth until most of us probably got dizzy.  When you 

        20        look through all the statements, the caravans are going 

        21        every which way all the time.  They are nearly always on 

        22        the road, as he conceded, between what we call the 

        23        commercial centre -- he called the trading centre, it 

        24        has a longer name that some of us can't pronounce, and 

        25        you can say the field or the triangle where the road to 

        26        the Gishyita -- the road to Gishyita or the 

        27        Kibuye-Cyangugu highway is located.  And he went back 

        28        and forth and back and forth on that.  And he tried to 

        29        establish from that that it was clear that the first 

        30        wave of fighting had begun before the second drive to 
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         1        Gishyita in the two vehicles, Dr. Gérard and Rachel 

         2        Germaine in the cab of one, the pastor and Royisi in the 

         3        other, and the back full with all those people who had 

         4        been named as best everybody could remember in a big 

         5        crowd like that. 

         6        

         7        But you see that everything we have said is "We left 

         8        before the fighting."  There were angry crowds around, 

         9        of course there were.  And there had been segregation 

        10        forced by the circumstances.  Defence witnesses 

        11        described why they left the hospital.  They had gone to 

        12        the hospital, too.  They stayed there for a few days.  

        13        But people whose houses were burned and people who were 

        14        carrying weapons started coming in and, safety aside, it 

        15        just wasn't comfortable there.  When people feel the way 

        16        they were feeling, when your house has been burned, 

        17        you're upset and you don't feel safe anyway.  And here's  

        18        some of the other.  Perhaps the decent thing to do would 

        19        be to leave, but there's a segregation thing, not a 

        20        complete segregation, but a segregation caused by 

        21        circumstances.  It happened all over the place.  Most of 

        22        the Tutsis remained there.  I don't mean most of the 

        23        Tutsis -- most of the people that remained there were 

        24        the Tutsis.  There were patients there, including Hutu 

        25        patients there, to the 15th, according to some of the 

        26        testimony.  There were intermarried families there, 

        27        according to some of the testimony, up until the 16th.  

        28        

        29        There are other occasions where the people killed were 

        30        Hutus caused by the same political dynamics.  But you 
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         1        heard many of their witnesses say that it was political, 

         2        that the people who were identified prominently with the 

         3        RPF for any reason felt more endangered.  Of course they 

         4        did.  It wasn't all Tutsis.  These people had been 

         5        living together for a long time.  They hadn't been 

         6        peaceful all the time.  There hadn't been any peace 

         7        since the end of colonialism and there wasn't much peace 

         8        before that, just an enforced peace, and nobody noticed 

         9        what the poor people did to each other.  We don't 

        10        usually in most societies. 

        11        

        12        But I think you will understand why it was natural that 

        13        it happened that way and you will see that they left, as 

        14        they said they did, not wanting to -- and of course they 

        15        knew it was dangerous.  They had started pretty early, 

        16        even before the death of Jean Karanga's watchman, with 

        17        joint night watch forces.  Several Prosecution witnesses 

        18        confirmed that.  I think GG, of all people, was one of 

        19        them, I'm not quite sure.  I love memory but it's been a 

        20        while and there's so many of those witnesses and back 

        21        and forth and the difference between the statement and 

        22        the testimony, it all makes it difficult, but there were 

        23        several, they testified about the joint patrols they had 

        24        to end probably for to same dynamics for the Hutus to 

        25        leave the hospital didn't mean they changed their 

        26        feeling about their Tutsis friends, just that it wasn't 

        27        the place to be and they left before 8.  And they 

        28        remained in Gishyita, as they said, as the opening 

        29        statement said.  And why didn't they leave earlier?  

        30        Well, some of them did leave earlier, some of the 
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         1        families left earlier. 

         2        

         3        The despise (phonetic) family left earlier, Gérard's 

         4        family left earlier, quite earlier.  I guess they hoped 

         5        they could stick it out.  There hadn't been anything 

         6        quite this bad.  There had been some awful things.  I 

         7        think it's very clear that the pastor was determined to 

         8        stay as long as he could.  And as hard as his testimony 

         9        was, I mean, if you want to talk about psychological 

        10        trauma, because this gets to the soul of your whole 

        11        life, was his decision to leave.  He didn't want to 

        12        leave.  He couldn't do anything for the people up there, 

        13        put them in his car and drive away?  What do you think 

        14        would happen?  Are they going on a picnic?

        15        

        16        This was a real situation.  Come and live in your house?  

        17        What's going to happen?  You heard about how even at 

        18        Gishyita they were told, "You better not have any Tutsis 

        19        in there."  They didn't want them to hide any big shots, 

        20        because they knew they knew all the big shots in the 

        21        church, and that's the way it was. 

        22        

        23        If any of the witnesses -- and I think some of them were 

        24        Witnesses like -- perhaps like the earlier witnesses MM, 

        25        FF, in describing what they saw going back and forth, I 

        26        think they were motivated in part by the political 

        27        campaign, by the peer group pressure, to say the right 

        28        thing, but also by the fact they may have seen the 

        29        pastor and Gérard with the gendarmes also going back and 

        30        forth that morning.  After all, there were three 
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         1        journeys they made.  First they drove to Gishyita and 

         2        they had the gendarme and they came back from Gishyita, 

         3        and they stopped at the field and the gendarme left 

         4        them.  And then they drove toward the shopping, the 

         5        commercial centre, they stopped at his house.  Then they 

         6        came back in a caravan of two cars full of people with 

         7        some gendarmes who were left, because gendarmes followed 

         8        them down.  They were just hanging around out there and 

         9        they were getting ready to leave, they said, but we 

        10        don't know what happened to them, but they left them at, 

        11        you know, kind of where the road goes off toward the 

        12        highway down at the triangle near the field.  You saw 

        13        that.  You're trying to remember all the things you saw.  

        14        A lot of people must have wondered what they were doing. 

        15        

        16        I think it's clear that those that chased them, and they 

        17        were chased, there was a tree in the road, there were a 

        18        number -- we have 24 witness, I can't tell you how many 

        19        testified about it.  There was a handful that did.  

        20        There was a tree, they got over it and they went to 

        21        Gishyita and they hung out there, and there's testimony 

        22        about how long they hung out there.  It's not just this 

        23        one guy they called a drunk who said he had one beer, 

        24        which is what you say when you are stopped by a police 

        25        officer driving a car.  But he didn't want his breath 

        26        smelled; the reason he didn't go down to say hello is 

        27        because he didn't want his breath smelled. 

        28        (Pages 1 to 43 by R. Lear)

        29        

        30        
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         1        1030H 

         2        It wasn't just him.  It was at least half a dozen other 

         3        people said they stayed there all day.  And they talked 

         4        about how they went up on the rise behind the meeting 

         5        hall and could hear and see some of the commotion -- and 

         6        it's easy to see from there, from both directions, at 

         7        the Mugonero complex -- going on and gun fire, 

         8        explosions, and they watched it for a while; they stayed 

         9        there.  And everybody said the pastor was just wiped 

        10        out, every one of our witnesses.  He didn't talk much.  

        11        He didn't walk around.  He was sick, they said.  Well, 

        12        he had a lot of reasons.  It's not the reason the 

        13        Prosecutor suggests. 

        14        

        15        I'll take up a couple because then I want to try to -- 

        16        you know, when I went to bed last night, I thought, "Two 

        17        hours; what have I said?  Part of it was I'd heard this 

        18        monotonous stuff going on and on and thought, surely, we 

        19        can wrap it up more efficiently than that.  Then I 

        20        thought, oh, I may make it; I'm going to do my best.  

        21        And I'd like to give a lot of illustrations.  I want to 

        22        give an illustration about several people.  

        23        

        24        YY: YY is a specific case.  For exaggeration, he is 

        25        without peer.  For inventiveness, he's got a few rivals, 

        26        but he's very good.  He said there were 50,000 refugees 

        27        there.  Mugonero has now become -- not Mugonero, the 

        28        complex, has become the second largest city of Rwanda.  

        29        Amazing.  He says he's in the chapel.  Remember, there's 

        30        a big contradiction between him being in the chapel and 
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         1        even laying under bodies there.  If you say that, that's 

         2        something.  You remember laying under bodies; it's not 

         3        an experience that you quickly forget.  But he said he 

         4        didn't stay there.  

         5        

         6        He gave the equally absurd story that he was in this 

         7        room, jammed with five or six other people, and the 

         8        attackers were trying to get into the room and they 

         9        pushed on the door and they held the door back, so they 

        10        were just left.  They shot under and hit a guy in the 

        11        ankle.  There was some gap under the door, apparently.  

        12        He couldn't even describe a room that showed up on the 

        13        outline of that part of the hospital.  There is no such 

        14        room.  And then they shot through the door, but nobody 

        15        got hit, and then they just went away, said, "Oh, well, 

        16        we can't push our way in so we'll just leave them 

        17        alone".  Or maybe they said they'd come back later, and 

        18        they didn't.  Crazy stuff.  He said there were at least 

        19        4,000 in the chapel while he was there.  

        20        

        21        The truth requires some respect.  The chapel is not 

        22        4,000 square feet, according to the Prosecution experts.  

        23        I paced it off.  I've got long legs, so I made it a 

        24        little bit bigger than it is, I guess, but I thought it 

        25        was less than 4500 square feet.  How are you going to 

        26        get 4,000 people in a square foot apiece?  Not possible.  

        27        I put four square feet down on the floor, and it's worth 

        28        thinking about because you can't get -- a guy like me, 

        29        and I'm tall, but I'm not terribly wide; you can't do 

        30        it.  I mean, you can do it this way, front to back, in 
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         1        less than two feet.  You can't really do it side by side 

         2        if you've got elbows or shoulders or hips.  If you put a 

         3        thousand people in there, they would be sardines.  If 

         4        you didn't have any space, all those benches, corridors; 

         5        no way to get out, people would be getting panicky.  You 

         6        don't get compressed like that in a football crowd.  We 

         7        showed how, if you were careful about it, you might get 

         8        several hundred and even have some sitting, but none 

         9        laying down, and still practically no room for ingress 

        10        or egress.  Now you're getting serious.  

        11        

        12        And it's worth relating that to QQ's testimony.  Why 

        13        couldn't a government that's been there for years, had 

        14        all the power and means and political motive to show 

        15        precisely, exactly, how many people were killed there, 

        16        provide something better than that: this guy from 

        17        Cyangugu, who had a bad report and left the church and 

        18        happened to be hanging around when they reburied, and 

        19        tried to say there were one 150 bodies in a casket?  

        20        

        21        YY's testimony at Murambi, of course, we had -- and we 

        22        had an opinion on it, a motion on his testimony -- but 

        23        you can't believe him and believe almost half a dozen of 

        24        the principal witnesses of the Prosecution.  Even some 

        25        of his best buddies, like DD, say that the pastor and 

        26        Gérard, I think -- I'm not sure about Dr. Gérard -- came 

        27        up there, they got the roof, they put the roof on the 

        28        vehicle and they left immediately.  It doesn't mention 

        29        shooting; doesn't mention conflict of any kind.  And he 

        30        stayed in the area and watched, not from the side on 

                              ICTR - TRIAL CHAMBER I

                                        46

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        which YY claimed he watched, from which you couldn't 

         2        watch -- there were some interesting questions from the 

         3        Tribunal on that -- but across the hill, across on Gitwe 

         4        hill, from where you could see back 150 yards or 

         5        something like that.  And you had GG and FF and SS and 

         6        others, all of whom said they were there, all of whom 

         7        said they saw the roof removed, and most of them who 

         8        said they saw it put in the van and taken away; and all 

         9        of them said they saw it briefly and mentioned no other 

        10        intervening factor.  There were other people who went 

        11        out and chased them, but no one said they were shooting.  

        12        

        13        And that one statement in YY where he said either he saw 

        14        a body without a hand or something like that, he doesn't 

        15        say that he saw that at Murambi church.  By its location 

        16        in the statement, you could assume that might be true 

        17        but not all.  It just seemed to me like he's adding 

        18        something horrible to think about, like the Philippine 

        19        bodies that we were hearing about today that were 

        20        beheaded.

        21        

        22        How is it that suddenly he claimed they'd shot and 

        23        killed ten people, and none of the other Prosecution 

        24        witnesses said there was a shot fired?  They said they 

        25        came and left quickly.  They didn't come at all is the 

        26        fact.  Somebody came and removed the roof, that's for 

        27        sure.  And if you read his whole account, you see 

        28        there's a big thing about you got out of the door and 

        29        which side, and how far from the road, and he said 30 

        30        metres first, and then he said 10 metres because he 
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         1        realised that people would say you couldn't see anything 

         2        from 30 metres because there were trees over there, 

         3        trees near the road.  Absolute fabrication, and you can 

         4        almost tell it by the people he chooses to name that 

         5        were killed.  He gives you the most pathetic human 

         6        cases: a pregnant woman whose legs are swollen, she 

         7        can't run; a little child; a crippled man.  False.  What 

         8        a terrible thing to say.  

         9        

        10        His testimony should have been withdrawn from the 

        11        Prosecution because no witnesses supported anything like 

        12        that, and it's impossible that they wouldn't have known, 

        13        heard, at least the shooting.  And no one else had guns.  

        14        He couldn't tell who shot whom, if that's proper 

        15        English, but the only people who had guns were the 

        16        pastor and Dr. Gérard.  If you believe that, you believe 

        17        anything, and there's no hope.

        18        

        19        The character.  We've been told that character is 

        20        irrelevant in a trial.  Well that's news to me.  We put 

        21        on character in every criminal trial, that is, if the 

        22        rap sheet, as we call it, isn't too long; that is, if 

        23        you haven't had too many prior convictions.  Even then, 

        24        sometimes you try to -- you know, born again or 

        25        something.  But if character isn't relevant to 

        26        credibility, then what is?  It's interesting to read 

        27        Judge Parker, who was trying to give some help, but it's 

        28        a thoughtful thing.  

        29        

        30        Parker is from the second highest court in the United 
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         1        States, same court Pat Wald was on.  Twenty years on the 

         2        bench -- I started to say 25.  It's 20, I think; long 

         3        experience.  And he says the unreasonableness of 

         4        basically most of its report places in question the 

         5        credibility of the underlying evidence that a man who 

         6        has served his church faithfully for many years, who's 

         7        never been accused of any law infraction, who has for 

         8        his long life been a man of peace and who is married to 

         9        a Tutsi would somehow suddenly become a man of violence 

        10        and commit the atrocities for which he stands accused.  

        11        

        12        He didn't have to say that.  I think he thought it was 

        13        important to say that.  I've never seen a statement like 

        14        that, an opinion by an appellate judge before, but he 

        15        speaks of credibility.  It's not that we presume the 

        16        guilt of a recidivist.  It's that we recognize in human 

        17        nature that there are people who live lives of 

        18        rectitude.  It doesn't mean they don't suddenly murder 

        19        their wives one night, but it does mean that attention 

        20        must be paid, that great care must be taken, to be sure 

        21        that you've got the right person.  

        22        

        23        I'm going to have to back up for just a second because I 

        24        want to say one thing about -- because the Court raised 

        25        it about Kupreskic.  I didn't hear the Prosecution 

        26        address the issue but -- and I don't want do give a long 

        27        analysis.  Pat Wald was in the Department of Justice in 

        28        the '60s, in the criminal division, doing the happy part 

        29        of the job, criminal justice reform; brilliant, 

        30        brilliant person.  She lives in the same apartment house 
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         1        as my mother, she and her husband and family.  The kids 

         2        are gone.  But when you read, I think particularly 

         3        paragraph 91 -- there are a whole bunch of paragraphs -- 

         4        you see that, and I'll leave 10 out of it for the 

         5        moment, although I think a strong argument could be made 

         6        on 10, Indictment ten; I mean 96-10, but on 17, as I 

         7        said earlier, practically none of the murders were 

         8        named, the victims, the incidents, the time and place.  

         9        If an indictment is worth anything -- and this doesn't 

        10        bind you at all but it indicates the importance of it; 

        11        our constitution requires an indictment for serious 

        12        crimes.  It's the Fifth Amendment, Constitution of the 

        13        United States.  And if the proof isn't the same as the 

        14        indictment, then what's the use of the indictment, you 

        15        know?  I mean, it makes the indictment meaningless.  

        16        

        17        What we wanted to say was -- and it had to be grand jury 

        18        in our case, which means you wanted a group chosen to 

        19        represent the public because we feared strong and 

        20        authoritarian dogma, to review evidence before a person 

        21        is accused of a serious crime, and to pass on whether -- 

        22        the same thing that our magistrate in the extradition 

        23        case was doing -- is probable cause, reasonable grounds, 

        24        sufficient evidence, to prosecute the guy, to go 

        25        forward.  It was a woman.  Here, the testimony is all 

        26        out of doors and the indictment doesn't give you any 

        27        clue.  That's a death after death, most.

        28        

        29        Now, character.  How are we to believe that the pastor 

        30        and Dr. Gérard were involved in planning, whether or not 
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         1        they were accused of planning any more, whereas they 

         2        were mightily accused of planning before, of 

         3        participating in any way in planning a genocide, much 

         4        less themselves killing pastors and hospital workers in 

         5        the light of their whole past?  And if they did, what 

         6        does it mean?  You remember the pastor talking about his 

         7        birth in poverty and the dirt floors and how long it was 

         8        before they knew electricity.  They saw a car or two but 

         9        he didn't get into a car until he was well along.  

        10        

        11        Now, he got into school and finished, and went to 

        12        seminary school and taught a little; then spent 50 years 

        13        in the church holding every position, up to president of 

        14        the field and even secretary of the union, and outside, 

        15        in Burundi, in Congo and elsewhere.  Dr. Gérard had 

        16        really gone from Mugonero from the time he was 13 to the 

        17        time he was 33 or something like that, when he came back 

        18        from the States with a Master's in health care.

        19        

        20        The family: Eight children; one killed as a teenager.  

        21        Tragedy in every family.  We lost one; mother never got 

        22        over it, never.  But seven survived, all have college 

        23        degrees; all have long, happy marriages; all are deeply 

        24        involved in Seventh Day Adventist activities.  You heard 

        25        that.  You know that; there's no doubt about that.  

        26        Three are medical doctors.  Grace is a medical doctor.  

        27        I can't remember, I think -- maybe the pastor wasn't 

        28        sure she had gotten her -- I know Royisi wasn't sure she 

        29        had gotten her degree.  She is a medical doctor.  I 

        30        think I cleared it up.
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         1        Every Prosecution witness, except GG, testified, and in 

         2        their original statement, even, that addressed the 

         3        subject -- and most of them did -- that he was 

         4        respected; the pastor was respected.  With respect to 

         5        Dr. Gérard, Dr. Gérard was respected.

         6        

         7        One, and it was GG, said he had always been evil.  One 

         8        said he couldn't imagine what had happened to him, 

         9        recognising that there has to be some remarkable 

        10        explanation for how someone -- and it wasn't as if they 

        11        hadn't been through hard times.  Time and time again, 

        12        from 1959, they were confronted with violence of various 

        13        sorts, and you heard a lot of evidence about it.  You 

        14        heard about seven invasions between 1959 and 1967 by 

        15        exiled groups from the former colonial government that 

        16        were predominantly Tutsis, from Faustin Twagiramungu, 

        17        scared the devil out of people; you know, coming in with 

        18        guns.  And many more, '90 and '93, on and on.  A million 

        19        refugees in '93, creating chaos in the whole country.  

        20        

        21        It wasn't the first time they saw trouble.  You heard of 

        22        how they had saved and protected people from time to 

        23        time.  As I recall, Serge Desouter described how he had 

        24        saved some; got them in a car and driven them out of the 

        25        country.  Sometimes circumstances permit it and 

        26        sometimes they don't.  If anybody wanted to be in 

        27        danger, they would have gotten into a car about the 

        28        14th, 15th and 16th, and tried to drive out.  You think 

        29        the Prosecutor's case is consistent with that as a 

        30        reality, as he suggested it could have been done 
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         1        yesterday.  They also suggested somehow or other that 

         2        they didn't have enough work to do in Mugonero so they 

         3        took time off to go to up to Bisesero.  

         4        

         5        Their whole history is involved in medicine and in 

         6        religion.  They wanted to get the church going; they 

         7        wanted to get the hospital going; they wanted to live 

         8        for the future.  They wanted to do what they could 

         9        because they'd done what they could.  To protect people, 

        10        they had a meeting on the 10th and gotten gendarmes in; 

        11        they had the night patrols.  With the gendarmes, they 

        12        thought they were reasonably safe.  They knew what was 

        13        going on to a considerable degree.  I mean, they didn't 

        14        have CNN; they didn't have that burden, but they had the 

        15        grapevine and they had what they could see over the 

        16        hills as to what was going on. But they wanted to tough 

        17        it out and they wanted to save who they could, and they 

        18        tried to save who they could. 

        19        

        20        It's very cruel to accuse them of having been able to 

        21        save people and they didn't, particularly when you 

        22        weren't there; you don't know.  You don't know the 

        23        circumstances.  The one guy who is best known for saving 

        24        people is Witness 33, and you have his statement in our 

        25        exhibit.  He was the acting director of the Mille 

        26        Collines, and he had some people in there that all sides 

        27        wanted to kill.  I mean, not the same person.  He had 

        28        people that everybody -- some people that everybody 

        29        wanted to kill that was in the business.  And by making 

        30        phone calls and all this, he says he was able to save 
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         1        them.  He's from Kibuye.  He was a roommate of Calvin's.  

         2        He knew Gérard from the earliest days.  He knew the 

         3        pastor and his reputation well.  And he says it was 

         4        impossible for them to save anybody.  If you really knew 

         5        the environment there, you'd know that, if you really 

         6        knew the circumstances.  He could do it because he was 

         7        in Kigali and because he had a direct line to what was 

         8        left of UNAMIR and to FAR and to all the other people, 

         9        and each of them had some interest in saving some of the 

        10        people there.  

        11        

        12        The pastor was known as a moderate, a conciliator, a man 

        13        of peace, a man who befriended Tutsi and Hutu alike, 

        14        with no discrimination, no history of prejudice or 

        15        violence.  I think it was MM  who -- he had a strong 

        16        relationship with the family through his brother and 

        17        others, the Ntakirutimana family, and he said, "If I 

        18        said that Pastor Ntakirutimana didn't have a good 

        19        relationship with Tutsis, I'd be lying" on that witness 

        20        stand.  And I think that's as good as the gospel.

        21        

        22        Now, there's criticism about Mills.  Mills has been in 

        23        the hospital since he got home; he probably shouldn't 

        24        have come.  He was 86 years old.  He wanted to come.  He 

        25        came.  He knew him as president of the association -- 

        26        not the association -- the division, lots of countries, 

        27        for 14 years, '66 to '80.  Nortey succeeded him and 

        28        remained there from '80 to '94.  You've got Nortey in 

        29        the picture now and he says the same thing that Mills 

        30        said.  Nortey adds, and it's significant, that he came 
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         1        back, came to Mugonero in November of '95; that one of 

         2        his major purposes, if not the major purpose, was to see 

         3        whether members of the church were involved in the 

         4        genocide.  He'd been there a lot of times; he knew a lot 

         5        of people; he met a lot of people he knew; he talked to 

         6        them all.  No one said anything bad about the pastor.  

         7        Did I say '95?  '94.  He came back November '94.  

         8        

         9        And then he went to Kigali for a regional meeting -- by 

        10        that, I mean a field meeting -- which means all of 

        11        Rwanda, as you know -- not a field meeting, a union 

        12        meeting, which means all of Rwanda.  And no one there  

        13        -- and people came to him there and said that they 

        14        appreciated the efforts that Elizaphan made to save 

        15        lives.

        16        

        17        Now, there was a suggestion that all the commentators 

        18        about the pastor's character were ancient.  Well, 

        19        knowing something about the early years of a person is 

        20        important to understand their character.  But Peck, who 

        21        is very well known throughout the church, a white man -- 

        22        retired, of course -- was president of the union from 

        23        '83 to '90.  Sure, he had known the pastor since the 

        24        '50s.  But he said that the pastor's character was 

        25        impeccable and that the charges could not be credible.  

        26        It's not an easy thing to say.  The whole world believes 

        27        this one-sided story about what happened there and they 

        28        believe that the church was deeply involved, second only 

        29        to the government, because they've been told that time 

        30        and time again.  It takes some guts to stand up and say, 
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         1        "not believable".  I know what I know in my life.  I've 

         2        been wrong, of course.  But not credible.  

         3        

         4        Williams -- and this means a lot to me.  I came up in 

         5        civil rights, and civil rights is still my passion.  

         6        He's an African-American.  He said, "I think I know what 

         7        discrimination feels like without anybody ever opening 

         8        their mouth.  I've been subjected to it all my life".  

         9        He's a pastor, and a prominent one.  He said, 

        10        "Pastor Ntakirutimana was always a kind Christian 

        11        gentleman, all the time I knew him, never angry, never 

        12        harsh towards Tutsis."  On and on.

        13        

        14        Don Thomas, perhaps one of the best known of all these 

        15        people; they're all big shots -- well, not as big as 

        16        Mills because he was division president.  These were all 

        17        at least field heads or something.  Don Thomas said he 

        18        had known the pastor from the '50s.  And then he says, 

        19        "But I knew him best from 1990 to 1993."  Not so 

        20        ancient, is it?  "I knew him best 1990 to 1993.  He was 

        21        never politicised; all liked him.  Never took sides 

        22        between Hutus and Tutsis".

        23        

        24        Sauders said, "We spent hundreds of hours talking 

        25        together," that "he was compassionate, church leader, 

        26        never aligned himself with any political party or ethnic 

        27        group; do not believe he's guilty".  You could make some 

        28        people unhappy with you saying that.

        29        

        30        Burton wrote a powerful letter to the Attorney General 
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         1        of the United States, Janet Reno, in 1999, in support of 

         2        Pastor Ntakirutimana.  You have a copy of it.  It speaks 

         3        powerfully of his character.  By chance, I tell you, I 

         4        had focused on Faustin Twagiramungu as an essential 

         5        witness to try to give balance to the background 

         6        material that so shapes the direction of the trials.  I 

         7        didn't know he even knew the pastor.  But as you heard, 

         8        it turns out that there is intermarriage between his 

         9        wife's sister, I think, and somebody in the 

        10        Ntakirutimana family; and he went to the wedding.  It 

        11        was some time back.  It was in Gitarama, as I recall, 

        12        and he kept up with the pastor.  Now, no one would claim 

        13        they were intimate friends.  They didn't know each other 

        14        well, they hadn't seen each other, but here's a guy who 

        15        knows Rwanda; he knows its relationships.  He knows how 

        16        a person like a pastor in the church -- he was not 

        17        himself an Adventist -- functioned in the community, 

        18        what his relationships are, how he's perceived and, 

        19        above all, he had met him and he knew the family, and he 

        20        knew several members of the family.  And you can tell 

        21        what someone is like, in part, from their children, we 

        22        believe; and he gave them a fine character statement.

        23        

        24        Good men, good lives, valuable productive years still, 

        25        in a sense, for both: the pastor because he would have a 

        26        new message and Dr. Gérard because he could heal the 

        27        sick again.  They are innocent beyond question.  Their 

        28        own experience is tragedy enough for anyone in a single 

        29        life.  I hope you won't find it hard to believe, but 

        30        they mourn for the deaths of Issacar Kajongi, if it 
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         1        happened, and Jean Nkuranga.  If that troubled them as 

         2        deeply as the death of your or my best friend would 

         3        trouble us, and particularly the circumstances, then 

         4        find them innocent.  Thank you.

         5   MR. PRESIDENT: Thank you very much, Mr. Clark.  We will now 

         6        take the break.  About 15 minutes.  Thank you. 

         7        (Court recessed from 1100H to 1125H)

         8   MR. PRESIDENT: Mr. Jacobs, please. 

         9   MR. JACOBS: Thank you very much.  Good morning.  It's still 

        10        morning.  Good morning, Your Honours.  Good morning, 

        11        members of the Prosecution team.  I'll try to stick to 

        12        the time limits as well as my learned friend, Mr. Clark, 

        13        did.  

        14        

        15        And what I intend to do, Your Honours, is as follows: 

        16        Give a brief introduction; I'm going to discuss the 

        17        broad background to the case, again very briefly because 

        18        my friend touched on it, in terms of the evidence of 

        19        Prime Minister Twagiramungu, Father Desouter, 

        20        Witness 11, and then I'm going to discuss the facts as 

        21        presented by the Defence, which we want you to find 

        22        about the events in April, May, June, July of 1994.

        23        

        24        Your Honours, the Defence presented 24 witnesses who 

        25        came here and described to the Court what they saw and 

        26        what they knew, the facts of events in April, May, June, 

        27        July of 1994.  Together, they presented a powerful, 

        28        convincing case which proved that these Accused were not 

        29        at Mugonero on April 16th and were not at Bisesero or 

        30        Murambi at the other times alleged.
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         1        The indictment, Indictment 17, alleging crimes at 

         2        Murambi, Bisesero, did not meet the high standard set 

         3        for indictments in the Kupreskic appeal decision.  It 

         4        was vague, it was wholly lacking in particularity; it 

         5        did not mention places.  You heard, I think, the 

         6        Prosecutor yesterday give you a litany of places: 

         7        Murambi, Bisesero, in Bisesero, Mubuga -- I'm not going 

         8        to recite the names now; I don't recall them all -- 

         9        where bad things are alleged to have happened, bad 

        10        things attributed to the Accused.  More than that, the 

        11        Prosecutor and some of his witnesses gave names of 

        12        people the Accused are supposed to have killed, and 

        13        particulars.  Those names and particulars were not 

        14        included in the indictment, are not given in any timely 

        15        fashion to the Defence in order to allow the Defence to 

        16        prepare its case.  

        17        

        18        I intend to come back to this a little bit later, if I 

        19        have the time at the end, and take you to some of the 

        20        passages in Kupreskic which I think make the indictment 

        21        bad, particularly in respect of Indictment 17.  I think, 

        22        in some senses, it also applies to Indictment 10 but, 

        23        again, I'll come back to that, and the relevant passages 

        24        at paragraphs 88 through 122 of Kupreskic, particularly 

        25        at paragraphs 114, 117.  Kupreskic, of course, refers to 

        26        the Statute and jurisprudence of the International 

        27        Criminal Tribunal for the former Yugoslavia.  However, 

        28        the wording of the ICTR Statute and Rules of Procedure 

        29        are exactly the same in all material respects as the 

        30        wording relied on in Kupreskic in terms of the 
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         1        sufficiency of indictments and the necessity to set 

         2        forth with particularity the material facts on which the 

         3        Prosecution relies.

         4        

         5        I say this at this point in time, and I don't want to 

         6        divert the Court into an argument about the law now in 

         7        terms of Kupreskic and others.  I prefer to get back to 

         8        it later.  I say this at this one time because I wish to 

         9        say to the Court that notwithstanding the vagueness of 

        10        the Indictment, our witnesses, our 24 witnesses, 

        11        presented a convincing and forceful case that the 

        12        Accused were not at the places and did not do the things 

        13        alleged against them in Indictment 17, in addition to 

        14        the Mugonero Indictment.  

        15        

        16        These witnesses, Your Honours, were a variety of people:  

        17        people who lived with the Accused; people who worked 

        18        with the accused; people who had casual encounters with 

        19        the Accused; people who had close contacts with the 

        20        Accused.  All of them testified to seeing them either in 

        21        the course of work or in the course of living with them, 

        22        or by chance, unplanned encounters during this period.  

        23        It is inconceivable, Your Honours, that in this period 

        24        the Accused could have been in the hills of Bisesero, 

        25        Murambi, engaged in those atrocities and coming back to 

        26        their places of work, their homes, walking along the 

        27        street, going to the market, and no one would have 

        28        noticed, no one would have noticed that they had spent 

        29        this considerable time, considerable time -- none of our 

        30        witnesses suggest they spent day after day after day, as 
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         1        the Prosecution witnesses did, away from Mugonero.  And 

         2        on the Prosecution evidence, on each occasion, they're 

         3        in the hills in Bisesero.  They must be spending 

         4        considerable time there.  They have to go there.  

         5        They're running around in the hills, searching for 

         6        people; shooting at people; running up and down; saying 

         7        absurd things: "I'm the son of the pastor", if you can 

         8        believe that.

         9        

        10        And they come back into town, nobody notices, none of 

        11        these 24 witnesses, none of their neighbours, they don't 

        12        notice.  They don't notice them coming back soiled, 

        13        their clothes tattered, blood on their hands maybe, 

        14        their vehicles showing signs of wear and tear from 

        15        running up and down the hills.  It's inconceivable, Your 

        16        Honour.  And the cumulative effect of all of these 

        17        witnesses who lived with them, prayed with them, went to 

        18        church with them, has to be, although it is -- it's 

        19        impossible for us to cover off every second of every day 

        20        for 60 or 70 days, or however long this indictment 

        21        covers.  It's impossible.  But nonetheless, the evidence 

        22        is conclusive that the Accused had neither the 

        23        opportunity nor the motive to go and commit the misdeeds 

        24        that they are accused of.  

        25        

        26        I think I heard the Prosecution yesterday go so far as 

        27        to suggest that, well, we didn't have any witnesses in 

        28        Bisesero, so that was no good.  I mean, the absurdity of 

        29        that comment -- I don't know how much further I need to 

        30        go but, presumably, we need to have, in order to rebut 
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         1        such a broad-ranging, vague indictment that doesn't tell 

         2        us the dates or the places or anything like that, we'd 

         3        have to have numerous witnesses stationed at every place 

         4        where we suspected that we're going to be charged in 

         5        order to rebut it.  I mean, it's too ludicrous to 

         6        imagine.

         7        

         8        So our case is a rather simple one: Our clients were not 

         9        at Mugonero.  The pastor, Pastor Ntakirutimana, and 

        10        Dr. Gérard were not in Bisesero during that period.  I 

        11        think the evidence showed, with some power, that neither 

        12        Pastor Ntakirutimana nor Dr. Gérard had authority, 

        13        particularly not the type of authority the Prosecution 

        14        claims: military command authority, the authority to put 

        15        these terrible events into train or to stop these 

        16        events.  

        17        

        18        They were not political people.  This now seems to be 

        19        conceded by the Prosecution.  They were not involved in 

        20        any grand plan, and if I understand the Prosecution 

        21        yesterday, they seem to have backed off the idea that 

        22        there was a grand plan, notwithstanding the promise at 

        23        the beginning of the case to show meticulous planning, 

        24        meticulous planning at the highest levels between the 

        25        church and the state which Pastor Ntakirutimana and, 

        26        presumably, Dr. Gérard were involved in.

        27        

        28        Neither Pastor Ntakirutimana nor Gérard Ntakirutimana 

        29        had any military background, any military training, 

        30        carried or used or put their hands on any kind of 
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         1        weaponry, traditional or modern, or were ever involved 

         2        in discrimination against people of other ethnic 

         3        backgrounds, and both of them moved freely and 

         4        comfortably with Tutsi friends, associates, worked at 

         5        work places, particularly with Dr. Gérard, where the 

         6        majority of fellow workers, and in the case of 

         7        Dr. Gérard, patients, were Tutsis.

         8        

         9        All of this is, I think, undisputed, although one comes 

        10        across some odd statements in the Prosecution brief, 

        11        such as, I think, at one point Pastor Ntakirutimana and 

        12        Dr. Gérard discriminated against Tutsis or had a history 

        13        as such.  No citation because there's no possible 

        14        citation for it even in the Prosecution case.

        15        

        16        Now, as I say, Your Honour -- I'm going to wrap up my 

        17        introduction now -- we presented a convincing case, a 

        18        conclusive case as to Mugonero and Bisesero.  If you 

        19        will notice, having a look at, on one hand, at the 

        20        Prosecution's opening statement and their pretrial brief 

        21        and what they said they were going to do, much of which 

        22        has been alluded to by my learned friend, Mr. Clark, and 

        23        not just what they eventually did but what they said 

        24        their case was about in their closing brief and in their 

        25        presentation to this Tribunal yesterday is noticeably 

        26        different.  

        27        

        28        Their emphasis is noticeably different in four 

        29        particulars: (1) The Prosecution now says, and they say 

        30        this in their brief, that there were two trips made to 
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         1        Gishyita on April 16th, 1994.  The second trip, they 

         2        agree, was made by Pastor Ntakirutimana and Dr. Gérard; 

         3        the first trip by Pastor Ntakirutimana on his own, they 

         4        say.  Of course, our evidence completely disagrees.  But 

         5        that's one thing they say.  That's new.  That's new.  

         6        That's not in their opening statement.  That's not in 

         7        their pretrial brief.  Their opening statement and 

         8        pretrial brief would have you believe that the Accused 

         9        spent the day, April 16th, engaged in criminal activity 

        10        at Mugonero.  That's what they're doing.

        11        

        12        The second noticeable change, the Prosecution now says 

        13        there's no dispute -- excuse me.  There's no dispute 

        14        that Pastor Ntakirutimana and Dr. Gérard stayed in 

        15        Gishyita for two weeks.  I invite the Court to comb 

        16        through the pretrial brief, the Prosecution's opening 

        17        statement, and the tenor of the Prosecution's questions 

        18        to their witnesses and our witnesses throughout the 

        19        trial.  I recall -- I'm sorry, I don't have the citation 

        20        for you, but I recall the Prosecutor cross-examining one 

        21        of our witnesses about the so-called trip to Gishyita -- 

        22        the so-called trip to Gishyita.  Maybe at that point in 

        23        time this concession hadn't crystallised.  Call it a 

        24        concession, but it's a change, in any event.

        25        

        26        Third: The Prosecutor now says there is no dispute 

        27        between the parties about the time that the famous 

        28        letter dated April 15th was sent to the pastor or, 

        29        fourth, received by the pastor.  This is, Your Honours, 

        30        a new element.  Again, I invite you to look at the 
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         1        pretrial brief and the opening statement and the 

         2        evidence of their witnesses which, of course, is all 

         3        over the map.  Some, like MM, was very insistent that 

         4        the letter was sent and received on the 15th and replied 

         5        to on the 15th.  Some, like GG, had letters going back 

         6        on the 14th, and others at again varying different 

         7        times.  Certainly, at least my recollection -- and I 

         8        might be wrong so I do invite the panel to look 

         9        carefully at what the Prosecutor had actually said -- 

        10        was that the 15th is the date that figures in the 

        11        pretrial of course, as I've already said, the Prosecutor 

        12        appears now to say something different about the 

        13        politics and the political involvement of the Accused.  

        14        This has gone, of course, as my friend has said, some 

        15        way from the Accused being -- at least 

        16        Pastor Ntakirutimana being a prominent member of the 

        17        MDR, to, well, we're making no assertions about him 

        18        belonging to a political party; and again the meticulous 

        19        planning seems to have disappeared.  There are no 

        20        planning meetings alleged, at least not before the 15th 

        21        of April.

        22        

        23        Now, it's my view that the Prosecutor had to go this way 

        24        after listening to 24 of our witnesses, witness after 

        25        witness after witness, talk about the trip to Gishyita 

        26        on the 16th; witness after witness after witness who 

        27        said they saw Pastor Ntakirutimana and 

        28        Dr. Gérard Ntakirutimana at Gishyita in the two weeks 

        29        following the 16th.  This, in my view, necessitated a 

        30        new move by the Prosecution and a change of tack.  But 
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         1        this new move by the Prosecution, this change of tack by 

         2        the Prosecution, now leads them into a much more 

         3        difficult theory to be presented to the Court.  

         4        

         5        No longer do we have a theory that on April 16th, after 

         6        meticulous planning, the great political leaders 

         7        Pastor Ntakirutimana and Dr. Gérard Ntakirutimana, spend 

         8        the day in criminal activities at Mugonero.  What we now 

         9        have is an attempt to come up with all sorts of, in my 

        10        view, very dubious, wild, wonderful theories in order to 

        11        fit together all the disparate pieces of the Prosecution 

        12        case with the obvious strength of the Defence case.  

        13        

        14        Witness OO -- and my friend in the brief had testified 

        15        about how credible or incredible OO is -- OO, the 

        16        prisoner, came to give evidence.  OO said, and he was 

        17        the only one who said so, that Dr. Gérard was in Kibuye, 

        18        going back and forth any number of times; at times 

        19        extraordinarily vague and difficult in his testimony; so 

        20        were the occasions, but nonetheless Prosecution relies 

        21        on it to say, on the 15th and early in the morning on 

        22        the 16th, Dr. Gérard was in Kibuye.  How do you fit 

        23        that?  How does one fit that?  One fits that by saying 

        24        we agree Dr. Gérard is on the second trip to Gishyita 

        25        but not the first trip to Gishyita.  How do you fit 

        26        that?  Well, probably Dr. Gérard spent the time in 

        27        Kibuye.  Not even Witness OO says that, by the way, but 

        28        we get that from the Prosecution yesterday.  Maybe it's 

        29        a sign of some difficulty in their case.

        30        So Dr. Gérard goes to Kibuye early in the morning, then 
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         1        comes back to Gishyita -- sorry, comes back to Mugonero, 

         2        then goes to Gishyita, then come back to Mugonero, then 

         3        goes back and forth and back and forth.  It's very 

         4        strange and, in my view, does not accord with any logic.  

         5        Why?  Why, if Pastor Ntakirutimana and 

         6        Dr. Gérard Ntakirutimana knew beforehand that these 

         7        terrible things were going to happen, in fact, were 

         8        involved in planning them, were going to lead them on 

         9        the 16th, why did they go to Gishyita at all on the 

        10        morning of the 16th?  Of course, the Prosecution has 

        11        come up with something about that, that they had gone to 

        12        pick up bad guys and bring them in.  

        13        

        14        Why evacuate people though?  Why didn't they evacuate 

        15        people before?  Why didn't Dr. Gérard simply go on the 

        16        12th to Gisovu with his family and stay there?  They 

        17        knew these bad things were coming up.  Why didn't they 

        18        do it then?  How does it make any sense?  And what's the 

        19        role of Dr. Gérard in ferrying people, Rachel Germaine, 

        20        to Gishyita in the morning of the 16th?  Is he a taxi 

        21        driver?  

        22        

        23        If you fit his story together with the account given by 

        24        the Prosecution yesterday, he goes up to Kibuye early in 

        25        the morning, you know, going through some difficulty, 

        26        picking up a bunch of guys with banana leaves all over 

        27        them, drives back to Mugonero.  What's he tell the guys 

        28        in banana leaves, "Hold on a second, I've got to ferry a 

        29        bunch of people to Gishyita soon.  Don't start shooting 

        30        before I get there"?  I'm sorry to make light of it.  
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         1        Maybe I shouldn't make light of it.  Dreadful things 

         2        happened and, frankly, from the point of view of my 

         3        clients, these allegations are quite tragic.  There is 

         4        some humour in them just given the absurdity of where 

         5        they lead you in logic.

         6        

         7        In our case, we had a few witnesses, 

         8        Faustin Twagiramungu, Father Desouter and, to a certain 

         9        extent, Witness number 11, who talked about the 

        10        background history.  I don't want to spend too long on 

        11        this; my friend has dealt with it a bit, but I do think 

        12        it important just to highlight this a little bit for the 

        13        Tribunal, just in order to bring some balance into 

        14        proceedings.  The Prosecution yesterday started out 

        15        their submissions to you with a florid account of events 

        16        happening in April, May, June, 1994, and they're telling 

        17        you not to think about the context.  Mr. Phillips said, 

        18        clearly, "Events surrounding the death of the president 

        19        is irrelevant to the case", although he said that along 

        20        with saying, after the death of the president, relations 

        21        between Hutus and Tutsis changed.

        22        

        23        Well, I think, Your Honour, attempting to locate April, 

        24        May and June in space and time is important.  It is not 

        25        an event, no matter how much the current government of 

        26        Rwanda or the Prosecution wants you to say -- wants you 

        27        to believe fell out of a clear, blue sky; and that's not 

        28        the evidence of the Prime Minister.  The Prime Minister 

        29        said to this court something which touched me.  He said, 

        30        "Rwandans are not writing their own history.  Other 
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         1        people are writing our history."  He's a Rwandan who was 

         2        in the eye of history and he gave you his view, which I 

         3        think is a useful view.  I'm not -- again, I don't want 

         4        to belabour it, but let me -- I have to back up on 

         5        something.

         6        

         7        When the Prosecution was giving its summation yesterday, 

         8        and this is something I don't recall seeing in their 

         9        brief, but when they wanted you to -- they want the 

        10        Court to make findings of genocide, widespread, killings 

        11        and so on, they referred you to factual findings in 

        12        other cases, Kayishema and so on.  If I'm reading the 

        13        decision correctly, the decision of this Chamber on 

        14        judicial notice precludes the Prosecutor's reliance on 

        15        those facts or asking the Court to rely on those facts, 

        16        for example, that there had been a massacre, I think 

        17        they said in Mubuga on the 15th -- I'm sorry, I might 

        18        have the place wrong  -- and stadium and so on.  There 

        19        was no evidence led in our case.  And if I'm reading the 

        20        decision of this Chamber on judicial notice correctly, 

        21        in order for the Prosecution to ask the Court to rely on 

        22        those findings of fact, the Prosecution would have had 

        23        to present those findings of fact to this Court; and it 

        24        did not.  So I urge you at this point in time to not 

        25        consider those matters when assessing the case.

        26        

        27        The context that Prime Minister Twagiramungu tried to 

        28        present to the Court, not just -- I think, to some 

        29        extent by Father Desouter and by -- and by Witness 11, 

        30        was the following.  And some of this is -- all of it, 
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         1        I'm sure, is well known but it deserves being put into 

         2        some context.  Up to 1959, Rwanda was run by an 

         3        oligarchy, monarchy, chiefs and sub chiefs.  In 1959, 

         4        when the process of national liberation as it's 

         5        described by Twagiramungu was commenced, the oligarchy 

         6        fled, but never lost the desire to come back into power.  

         7        For years, from 1960 -- well, I'd have to say it hasn't 

         8        stopped.  From 1960, the sub chiefs and their 

         9        descendants, of whom General Kagamé is one, attempted to 

        10        get back into power, formed organisations, engaged in 

        11        incursions, guerrilla warfare and so on.  

        12        

        13        The Rwandan Patriotic Front was created in the United 

        14        States in 1988.  It engaged ostensibly in a campaign to 

        15        return refugees to Rwanda.  According to the evidence of 

        16        Father Desouter, when the refugee problem was near to 

        17        solution in 1990, the RPF launched a large invasion, 

        18        thwarting the solution, indicating what 

        19        Faustin Twagiramungu believes, that is, that the goals 

        20        of the RPF -- this is something that he now understands 

        21        in hind -- understood in hindsight -- the goals of the 

        22        RPF were nothing less than power, absolute power; a goal 

        23        which they gained; and that this invasion of the RPF 

        24        wasn't undertaken just in isolation.  

        25        

        26        The leading figures in the RPF were leading Ugandans, 

        27        including General Kagamé, who was heading up the 

        28        security services for Museveni and Fred Rgema, who I 

        29        believe was defence minister.  General Kagamé returned 

        30        from military training in the United States in 1990 to 
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         1        be involved in the invasion.  They were seasoned 

         2        political operators; they had been involved in the group 

         3        bringing Museveni into power.  They were skilled at the 

         4        art of war and at the art of negotiations and at the art 

         5        of public relations.  They invaded again in 1993, came 

         6        within 20 kilometres of Kigali, and if my history is 

         7        correct -- and it may not be -- one of the reasons they 

         8        were thwarted is the presence of the French troops 

         9        there.  But what happened as a result of that invasion?  

        10        One million internal refugees in a country of under ten 

        11        million.  One million.  And Father Desouter wanted to 

        12        draw the Court's attention to the type of force and 

        13        violence necessary to displace one million refugees from 

        14        their homes, one million persons from the north. 

        15        

        16        Prime Minister Twagiramungu was interested in peace and 

        17        reconciliation.  He engaged in the Arusha Accords 

        18        process.  Again, contrary to the inflammatory claims 

        19        before you made by McCullum, a so-called expert, the 

        20        Arusha Accords process was something which was welcomed 

        21        by major players in Rwanda, but particularly by the 

        22        churches, who formed their own committee, which included 

        23        the SDA -- I think called the contact committee -- in 

        24        order to press the parties to conclude the Arusha 

        25        Accords and come along with the Arusha Accords.  

        26        

        27        I just want to spend about another minute on this.  But 

        28        Prime Minister Twagiramungu said that the Arusha Accords 

        29        process wasn't what one would have expected.  It wasn't 

        30        a process where the parties sat at a table to have a 
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         1        dialogue by democratisation, resolving refugee issues.  

         2        He said they came to the table weak on the Rwandan side, 

         3        strong on the RPF side, facing escalating demands from 

         4        the RPF pointing in a direction of power.  

         5        

         6        What were the demands of the RPF?  Forty per cent of the 

         7        army were to be RPF.  That was agreed to.  Fifty per 

         8        cent of the offices were to be RPF; agreed to.  The 

         9        French were to leave; agreed to.  The key ministries 

        10        were to go to the RPF; agreed to.  What happened to the 

        11        Arusha Accords?  Oh, one further thing, very important; 

        12        it was agreed that a battalion of armed RPF soldiers 

        13        could be stationed in Kigali, and they came in in the 

        14        end of 1994.  It was supposed it be only 600 people but, 

        15        as testified to by the Prime Minister, more than 2,000, 

        16        the only armed people in Kigali, according to the 

        17        evidence -- I think the evidence given by Jérôme Nataki.  

        18        

        19        In October of 1993, Prime Minister Ndadaye of Burundi is 

        20        assassinated.  There's a series of assassinations in 

        21        1994.  By April 6 of 1994, the Prime Minister 

        22        Twagiramungu is advised on behalf of Habyarimana that 

        23        he's going to a meeting in Dar es Salaam.  When he comes 

        24        back within 48 hours, they will form the Arusha Accords 

        25        government, the BBTG, the Broad Based Transitional 

        26        Government, of which Prime Minister Twagiramungu is the 

        27        designated leader by all parties.  

        28        

        29        As we now know, he never came back from that trip; he 

        30        was assassinated.  And if the analysis of what happened 
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         1        in 1990 is correct, that is, that a solution to the 

         2        refugee problem was near in 1990 but thwarted by an 

         3        invasion of the RPF, the same thing happened on April 6, 

         4        1994.  The solution, the Arusha Accords process, was due 

         5        to -- sorry, I said December 1994.  It's December 1993 

         6        that the RPF battalion is in Kigali.  

         7        

         8        So again, look at the situation April 6, 1994.  It's not 

         9        just Prime Minister -- President Habyarimana who is 

        10        killed, but the chief of staff of the army, the 

        11        President of Burundi, other leading ministers, are shot 

        12        down on the plane.  This is dropping a match into 

        13        tinder.  You don't need to plan violence after that.  

        14        Anybody with half a brain, looking at the Rwandan 

        15        situation then, who was involved in it, would have known 

        16        what would have resulted.  

        17        

        18        There was violence in Kigali in February, when leaders 

        19        of two small parties, relatively two small parties, were 

        20        killed.  The government of the country was decapitated.  

        21        Those are the words of 11: decapitated.  And in the 

        22        evidence of Prime Minister Twagiramungu, there was no 

        23        government.  I have to underline that: no government at 

        24        all between the 6th and the 9th, when the interim 

        25        government was created.  My understanding is the interim 

        26        government went to Gitarama shortly after that; they 

        27        were on the run.  The grand conspiracy, the plan, the 

        28        this, that and the other thing, appears really difficult 

        29        when you look at this.  

        30        Witness after witness, when asked, for example, about 
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         1        what was the authority of the pastor and the authority 

         2        of Gérard in this period, said they didn't have 

         3        authority to stop things; there was no authority.  There 

         4        were no gendarmes; there was no army.  They were engaged 

         5        to the extent they could, given the demoralisation, 

         6        fighting at the front, with a full-blown invasion going 

         7        on from the RPF.  

         8        

         9        And at some point again, when we are trying to achieve 

        10        balance, when we're trying to look at two sides of a 

        11        story, the obvious has to come in.  The RPF has power.  

        12        It has power now.  The concept that people had in 1994 

        13        that maybe they were trying to get power can't be so 

        14        absurd.  What planning did you need among the million 

        15        refugees who had lost their homes, their families, their 

        16        cattle, their farms, who were around Kigali when they 

        17        hear that Habyarimana has been killed; there's no 

        18        possibility of the Arusha Accords going forward; there's 

        19        no peace and the RPF are invading.  Where are they going 

        20        to go?  What are they going to do?  

        21        

        22        The Prosecution adduces no evidence -- okay, no evidence 

        23        of planning, and says, well, there must have been 

        24        planning because a lot of people were killed. I suggest 

        25        that is insufficient.

        26        

        27        So, after the shooting down of the plane, there is, as 

        28        the Prosecutor agrees, instability, insecurity, 

        29        difficulty.  If we go into the area of Mugonero, the 

        30        radios on April 7th announce a curfew.  The curfew is 
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         1        adhered to.  People are supposed to stay in their 

         2        houses.  Dr. Gérard, being a doctor, has to follow his 

         3        duty and he goes to work.  His wife, Anne, who gave 

         4        evidence here, she went to the hospital to bring food to 

         5        people, something which was normally done by their 

         6        housekeeper, but she didn't want to endanger the 

         7        housekeeper so she went to the hospital that day.  There 

         8        are fires in Rwamatamu.  

         9        

        10        There's sufficient fear; some witnesses, Witnesses 6 and 

        11        7, testified to sleeping outside.  Six and 7 were Hutus.  

        12        And by the 8th, people start seeking refuge at the 

        13        hospital in Mugonero, again, as my friend said, as they 

        14        had done in the past.  Hutus and Tutsis together, 

        15        although some armed; some of the Tutsis armed.  And they 

        16        went to the hospital.  They stayed there at night.  The 

        17        evidence is they stay there at night; they left during 

        18        the day.  No one was coercing them to stay; no one was 

        19        coercing them to leave.  Prosecution Witnesses HH, SS, 

        20        GG all discuss leaving there during the day to do 

        21        various things they had to do, grazing cattle and so on.

        22        

        23        Pastor Ntakirutimana tried to give refuge to people who 

        24        were minding his cattle, Tutsis, urged them to stay at 

        25        his house.  They stayed during the daytime; they went to 

        26        the hospital at night and, eventually, went to the 

        27        hospital full-time.  On the 8th of April -- sorry, I 

        28        want to go back to the 7th of April.

        29        

        30        Something important happened on the 7th of April.  A 
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         1        neighbour and family friend, Israel Nsengimana, a Tutsi 

         2        man, came to the house of Dr. Gérard and asked if 

         3        Dr. Gérard could provide refuge to his family.  There 

         4        was no hesitation.  Dr. Gérard and his wife provided 

         5        refuge to his family.  And on the next day, when people 

         6        started going to the hospital and there was greater fear 

         7        and insecurity, Dr. Gérard and his family went to seek 

         8        refuge at a guesthouse near the Giordanos.  

         9        Dr. Giordano, Oscar Giordano, was a director of the 

        10        house; his wife, Dr. Eugenie, also a doctor at the 

        11        hospital and acting director in his absence.  

        12        

        13        Why did they go there?  The testimony from many of the 

        14        witnesses was that the presence of white foreigners had 

        15        a calming effect.  They didn't expect attacks, violence, 

        16        to happen around them, so they in a sense huddled around 

        17        the white foreigners in order to -- in order to seek 

        18        refuge.

        19        

        20        Dr. Gérard and his family took Israel Nsengimana's 

        21        family with them to the guesthouse.  More than that, 

        22        their maid, their house help, Catherine, a Tutsi woman 

        23        who would normally return to her family home at Bisesero 

        24        on Friday nights after spending the week living with 

        25        them, was preparing to leave on that Friday, and Anne 

        26        and Gérard tried to persuade her to stay.  Anne told 

        27        her, "Come with us; share our fate."  But tragically, 

        28        she did not, she left, and notwithstanding efforts made 

        29        by Anne and Gérard, they couldn't find out what had 

        30        happened to Catherine.  You will recall, Your Honours, 
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         1        it was a touching and difficult moment for Anne when she 

         2        described what had happened to Catherine, obviously 

         3        somebody she and the family cared a lot about and tried 

         4        to save.

         5        

         6        On the 9th of April, the pastor, Gérard, attended 

         7        church.  It was around about that time that the joint 

         8        night patrols were formed that my friend has already 

         9        advised you about.  Also around that time, a number of 

        10        other increasingly disturbing things happen.  

        11        Radio Muhabura was heard by many people as telling 

        12        foreigners to leave; their safety was no longer assured.  

        13        It is on the 9th, on the night of the 9th, that a 

        14        watchman who worked for a family friend, Jean Nkuranga, 

        15        is killed by a grenade.  This noise so disturbs the 

        16        doctor and his family, they go and hide in a closet.  

        17        It's an unusual event at Mugonero, this kind of 

        18        explosion, and so on.  

        19        

        20        I have to mention something odd in the Prosecution 

        21        brief.  They attempt to deny that this happened, that 

        22        Nkuranga's watchman was killed, or he was identified as 

        23        Nkuranga's watchman.  This is really kind of peculiar, 

        24        and I'd like to direct the Court's attention to the 

        25        testimony on this of Pastor Ntakirutimana, Dr. Gérard, 

        26        Dr. Gérard's wife, Defence witnesses 5, 6, 16, 32, 24, 

        27        7, Prosecution Witnesses YY, MM and KK.  There's no 

        28        doubt about it.  I have some question as to why the 

        29        Prosecution wants to raise a doubt about it.  I think 

        30        I'll leave that in the Court's hand.  
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         1        

         2        While hiding in the closet, Dr. Gérard gets a knock on 

         3        his door and is asked to come to the hospital for an 

         4        emergency.  When he gets to the hospital, Jean Nkuranga 

         5        is there, Witness 5, a number of others presumably who 

         6        had been on a patrol, and the doctor finds that he can't 

         7        do anything for the poor watchman; he's dead.  He calls 

         8        Kibuye for help.  He finds out from Kibuye that they'd 

         9        already been called for help by Eugenie Giordano, and 

        10        the testimony of Anne is that Jean Nkuranga had also 

        11        called on the night before, on the 8th, to get gendarmes 

        12        down to assist and, indeed, gendarmes came down the next 

        13        morning.

        14        

        15        But more disturbing things happen the next day.  One of 

        16        the disturbing things is being telegraphed: The white 

        17        people, the foreigners, were going to leave.  The 

        18        Prosecution used the word "abandonment" in respect of 

        19        leaving the hospital.  They abandoned the hospital.  The 

        20        director abandoned; his wife abandoned; Pinto ^ 

        21        abandoned.  They left their instructions, although Dr. 

        22        Gérard anticipated they'd be coming back soon.  They 

        23        left nobody in their stead; more or less said to 

        24        Dr. Gérard: "Goodbye, carry on"; and the haste with 

        25        which it was done and the fact that it happened was 

        26        disturbing to everybody.  There was now no foreigners 

        27        that one could huddle around for safety, no protection 

        28        against the attacks, save now for the gendarmes who came 

        29        the next day.

        30        I want to talk just very briefly about what Dr. Gérard 
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         1        did at the hospital. 

         2        

         3        I'm sorry, I can't see the clock at all from here so I 

         4        don't know how well I'm pacing myself or how badly.  Oh, 

         5        I've got a clock here.  Okay.  Thank you.  Thank you.  

         6        I'm sorry.  There's an outside chance that I can finish 

         7        this within the next hour.  I'll do my best.

         8        

         9        So I want to back up and just talk about what Dr. Gérard 

        10        did at the hospital.  All of the credible evidence in 

        11        this case says that he was only a doctor, not even the 

        12        chief doctor, something like third in the medical 

        13        hierarchy, if I can say that, if there was such a thing.  

        14        He reported to Oscar Giordano and to his wife, 

        15        Dr. Eugenie, in his absence.  He did not have an 

        16        administrative role.  Again, as my friend has said, he 

        17        didn't even have an office.  He didn't have a secretary.  

        18        He had no staff.  He wasn't on any of the important 

        19        hospital committees.  He wasn't a member of the hospital 

        20        board.  He wasn't a member of the hospital committee 

        21        which looked after the hospital on a day-to-day basis.  

        22        Mathias Ngirinshuti was; he was on the hospital 

        23        committee; Dr. Giordano was.  

        24        

        25        The staff reported to Mathias Ngirinshuti.  It didn't 

        26        take orders from Dr. Gérard.  Dr. Gérard was simply a 

        27        doctor.  He did rounds, he performed medical procedures 

        28        -- not all medical procedures, by the way.  Some complex 

        29        procedures he assisted Dr. Giordano on, Dr. Oscar, and 

        30        he performed some less complicated, like caesarian 
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         1        sections.  I think the evidence also is that 

         2        Etienne Niyomugabo, the nurse who was in charge of the 

         3        surgical department, also performed some medical-type 

         4        procedures, I think, like suturing and such.  I think 

         5        that was in the evidence.

         6        

         7        He had no administrative control.  There was much fuss 

         8        in the Prosecution case about keys, as if Gérard could 

         9        lock things up, wanted keys to this, that and the other 

        10        thing.  But the evidence is that Etienne was the head of 

        11        the surgical department; he had the keys to that 

        12        department.  Rose Surimana (phonetic) had keys.  

        13        Ezékiel Ruhigisha had keys.  He had a master set of 

        14        keys.  And at the end of the day, the surgery wasn't 

        15        locked, had no door on it anyway.  You even have a 

        16        Prosecution witness lying on the floor somewhere, 

        17        looking out this way and that way, which indicates there 

        18        was no door.  

        19        

        20        As I said, the gendarmes came around the 10th, created 

        21        some sort of sense of security, but not sufficient.  

        22        Given the shock of the 9th, what had happened on the 

        23        9th, Dr. Gérard and his family sought refuge at the 

        24        hospital with other staff, with the refugees there, in 

        25        the office which he shared with Dr. Giordano as a 

        26        consulting room, Dr. Eugenie Giordano.  And that's 

        27        corroborated by Prosecution Witness FF.  That's not 

        28        denied, I don't believe.  

        29        

        30        But again, as my friend has advised you, the atmosphere 
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         1        kept getting heavier, more unpleasant.  Some of the 

         2        refugees there had weapons.  Matters were difficult.  So 

         3        when the opportunity came up the next day to find refuge 

         4        in Gisovu, Dr. Gérard's wife, Anne, said, "Let's take 

         5        it".  Dr. Gérard then took people to Gisovu.  Again, to 

         6        the extent -- and I think it is denied in the 

         7        Prosecution brief -- again peculiar because Witness XX 

         8        -- I believe XX and MM, to some extent, corroborate 

         9        this.  But Witness 5, 22, Dr. Gérard, Anne, discuss 

        10        going to Gisovu.  

        11        

        12        During that trip, their friend Jean Nkuranga's wife, 

        13        Clementine, came along.  By this action, Dr. Gérard was 

        14        able to save the life of at least one of her children, 

        15        and certainly attempted to save her life and her other 

        16        children.  MM said of this: "I have to admit that was a 

        17        good gesture."  "I have to admit that was a good 

        18        gesture."  A gesture inconsistent with the Prosecution 

        19        case.  Odd to think that a man planning to kill every 

        20        last Tutsi, again in the florid words of the Prosecution 

        21        case, would want to save these or save Nsengimana, for 

        22        that matter, or have the pastor save the people who 

        23        worked with him, or save Catherine, for that matter.  

        24        These were very difficult times.

        25        

        26        Dr. Gérard returned on that night, April 11st, spent 

        27        that night at his home, but being alone, not liking to 

        28        be alone, he went to stay at his father's house on the 

        29        next day, on the 12th.  And then something else 

        30        disturbing happened there.  He heard noises, went 
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         1        outside and saw that gendarmes had been doing their job 

         2        of protecting people.  They protected the Kabahinyuza 

         3        market from criminals who were trying to cause havoc 

         4        there and had disarmed them.  That was somewhat 

         5        reassuring.  

         6        

         7        On April 13th -- by the way, Dr. Gérard goes to work 

         8        every day during this period.  He stays on not 

         9        withstanding increasing insecurity, increasing 

        10        difficulty, increasing fear and increasing difficulty 

        11        between people at the hospital.  He goes to work at the 

        12        hospital on the 13th.  This time he's treating wounded; 

        13        probably mostly Tutsi wounded.  He's treating them.  One 

        14        of the few Hutus left at the hospital, by the way.  

        15        Everybody else agrees on that, apart from 

        16        Mathias Ngurinshuti, I believe.  But he's advised 

        17        there's a mob attack on the hospital.  He goes outside 

        18        to look, and he's approached by a gendarme who doesn't 

        19        have a car.  Do you have a car?  Can you help us out?  

        20        He goes to see the pastor.  I mean, who is he going to 

        21        chase?  A mob attacking the hospital.  He goes to the 

        22        pastor: "Can I have the keys to your car?"  The pastor 

        23        says, "Okay".  He gets in the car with the gendarme and 

        24        drives the gendarme to chase after a mob, attacking mob.  

        25        

        26        One of that mob is shot.  That's something, by the way, 

        27        which is again corroborated in the evidence of 

        28        Witness 6, FF, Dr. Gérard and the pastor.  Why wasn't he 

        29        leading the attackers on the Prosecution theory?  What's 

        30        he doing running after the attackers, allowing a 
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         1        gendarme to shoot one?  How is this consistent?  This 

         2        must be some consistency in human behaviour.  You can't 

         3        flip flop; one day be on one side, the next day be on 

         4        the other side, without so much as a by-your-leave.

         5        

         6        The evidence is that things are increasingly difficult 

         7        at the hospital.  April 13th and 14th, armed persons 

         8        come into the surgery, the operating room.  Can one 

         9        imagine that?  In Toronto, a surgeon trying to stitch up 

        10        a patient with a bunch of armed friends and relatives 

        11        hovering over his shoulder.  I would think it would be a 

        12        little off-putting for surgeons, to put it mildly.  But 

        13        Gérard didn't go.  He didn't say, "I'm putting my hands 

        14        down.  I'm having no more of this; I'm getting out of 

        15        here."  He stayed.  His intention was always to stay, 

        16        until the afternoon of the 14th.  In the afternoon of 

        17        the 14th, he's approached by Etienne Niyomugabo, 

        18        together with a gendarme.  They come together with him.  

        19        They come together to see Gérard, and say to Dr. Gérard, 

        20        "You've got do leave."  The gendarme says, "We can't 

        21        provide any security for you here anymore."

        22        

        23        Now, I suppose to a lot of us, the gendarme would be 

        24        almost stating the obvious, given the difficulties up 

        25        until that time.  It's clear what Dr. Gérard is doing.  

        26        He's immersed in his medicine; he's looking at the 

        27        patients.  When the gendarme tells him this, a gendarme 

        28        who he has relied on for security, he leaves.  And he 

        29        leaves the hospital in the capable hands of 

        30        Etienne Niyomugabo.  He's left now days after 
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         1        Dr. Giordano has left of the hospital, days after his 

         2        wife Eugenie Giordano has left the hospital.  He stayed 

         3        on heroically, I think some might say -- I would -- for 

         4        a long time, as matters got worse, and he hoped he'd go 

         5        home shortly and things would get better.  

         6        

         7        He went home, stayed at his father's house; stayed at 

         8        his father's house the following day.  But the pastor 

         9        also had similar disturbing experiences.  He saw the 

        10        driver for ESI being attacked by a mob on the 15th, and 

        11        he did something about it.  He yelled; the mob 

        12        dispersed.  He thought the mob wanted to kill the guy.  

        13        It caused him to want to say to Issacar Kajongi, a 

        14        person who he had recently promoted, a Tutsi, "Look, 

        15        things are really unsafe".  And he went to the hospital 

        16        to try to get that message to him.

        17        

        18        This general insecurity obviously is coming through to 

        19        the rest of the community.  Witness 32 testifies to 

        20        meeting thugs in the marketplace on the 15th who were 

        21        talking about attacking the complex and so on.  Times 

        22        must have been very, very tough at this time.  The 

        23        community was riven in all kind of directions.

        24        

        25        April 16th, it's now undisputed that early in the 

        26        morning, between 5:00 and 6:30, Pastor Ntakirutimana 

        27        gets the letter described by my learned friend from the 

        28        gendarme who is carrying two letters: One addressed to 

        29        the bourgmestre Sikubwabo, one addressed to 

        30        Pastor Ntakirutimana.  I don't need to go through the 
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         1        contents of the letter.  And again, there is that change 

         2        in the Prosecution case where the Prosecution agrees now 

         3        that the letter was written and received when we said.  

         4        

         5        I just want to stop at this point.  These changes in the 

         6        Prosecution case are not simply, I think, if I can put 

         7        it this strongly, attributed to the force of our case 

         8        but have to say something to the Court about the 

         9        veracity and credibility of our witnesses.  That's where 

        10        this evidence comes from, the evidence about the receipt 

        11        of the letter, the trip to Gishyita.  That's where it 

        12        comes from; it's not in the Prosecution's case.  It's in 

        13        the Defence case.  It's the testimony of Defence 

        14        witnesses.

        15        

        16        Now, Pastor Ntakirutimana was shocked and upset by this 

        17        letter, so much so that he says he was trembling and not 

        18        able to drive.  And he woke up Dr. Gérard.  He didn't 

        19        wake him up, by the way, by telephoning Kibuye; he woke 

        20        him up by going to his bedroom and waking him up.  He 

        21        got him out of bed and said, drive me -- "I've got to 

        22        go, and drive me to Gishyita".

        23        

        24        Now, in the elaborate theory that the Prosecution has 

        25        tried to give you, when it's trying to meld together our 

        26        case with their case, so to speak, doesn't explain why 

        27        he went to Gishyita after he received the letter.  Why 

        28        did he bother?  Why go?  Why not just rip up the letter?  

        29        Why even bother to come back and even reply to it if 

        30        he's planning to go and kill these people, what reply is 
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         1        necessary?  Certainly, the reply later in the day of a 

         2        gun blast at them or a machete at their head; that's a 

         3        reply.  Why did he go to Gishyita then when he's given 

         4        the letter?  If he knew all this mayhem was coming down 

         5        that day and he'd known for a while, why didn't he go 

         6        the day before?  Why didn't he go previously?  The 

         7        Prosecutor said he went up to set up their escape, their 

         8        evacuation, later in the day.  Why then?  Why not the 

         9        previous night, the night before, the night before, the 

        10        night before; he's involved in all this planning.

        11        

        12        I think the only explanation that stands up to logical 

        13        scrutiny is that he went for the reasons he said he 

        14        went: He was asked by fellow pastors, "help us out by 

        15        going to see the bourgmestre and see if the bourgmestre 

        16        can intervene."  I'm not wording the letter correctly, 

        17        I'm sorry.  

        18        (Pages 44 to 86 by Karen Holm)

        19        

        20        

        21        

        22        

        23        

        24        

        25        

        26        

        27        

        28        

        29        

        30        
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         1        1230H

         2   MR. JACOBS: (Continuing)

         3        I'm not reading the letter correctly, I'm sorry, but you 

         4        have the content of the letter.  Try to get the sense of 

         5        it.  And he complied.  When the Prosecution, yesterday, 

         6        said they did nothing or there was cruel indifference 

         7        and, apart from all those other instances I have given 

         8        you of trying to save Tutsi and his son, what was this?  

         9        Was it not risky for him to get into a car in this 

        10        situation, go running at people picking up stones, and 

        11        preparing to attack them and do all sorts of nasty 

        12        things, to go to Gishyita?  Why on earth would he do it?  

        13        He went to try to save people's lives and he went a 

        14        bruised man.  

        15        

        16        Gérard waited in the car when they got to Gishyita and 

        17        they were told by a -- they went there, went to the 

        18        office of Sikubwabo.  Now, I just want to say briefly, 

        19        no evidence has been presented on the Prosecution side 

        20        that government offices were not open on Saturday in 

        21        Rwanda in 1994.  There is no evidence of that.  So why 

        22        the Prosecutor wants to accept that this office was not 

        23        open on Saturday, I have no idea.  Well, of course, I 

        24        have an idea; but, I mean, it's not a logical 

        25        conclusion.  

        26        

        27        Secondly, Sikubwabo may have been an SDA member.  I 

        28        gather his father was.  He may have been.  I don't 

        29        recall whether there was any evidence about it.  There 

        30        certainly was no evidence, and no evidence presented by 
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         1        the Prosecution that he was an observant SDA member, 

         2        that he observed the Sabbath, that he didn't go to work 

         3        on the Sabbath, or anything like that.  There's no 

         4        evidence about that, and there's nothing, I suggest, 

         5        illogical in Pastor Ntakirutimana and Dr. Gérard 

         6        Ntakirutimana, one, either knowing that municipal 

         7        offices are open on Saturdays or, (b) expecting that at 

         8        a time like this, the offices would be open.  

         9        

        10        In any event, when they got down to the office, they 

        11        found that Sikubwabo was going to come.  And the pastor 

        12        has a disconcerting meeting with Sikubwabo, a short one, 

        13        when he tries to persuade Sikubwabo to intervene.  

        14        Sikubwabo says, "There's no government; there's no 

        15        authority.  I can't do anything".  The pastor pleads 

        16        with him.  

        17        

        18        The pastor gets back in the car after pleading with him, 

        19        completely shaken, completely devastated.  What's he do?  

        20        He goes back -- comes back to Mugonero, goes to his 

        21        office, writes a sad pastoral note, a religious note, a 

        22        spiritual note, handwritten, to the pastors at the 

        23        hospital.  Again, without belabouring the point, why on 

        24        earth bother if he is going to go and kill them, if he 

        25        is organising their killing, if he is going to get 

        26        convoys to kill them?  Why bother?  Because he didn't do 

        27        that; because he did exactly what he said he did, and 

        28        because the allegations against him are simply untrue, 

        29        as are the allegations against Dr. Gérard.

        30        

                              ICTR - TRIAL CHAMBER I

                                        88

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        Now, the Prosecution read out something to you yesterday 

         2        which it claimed was the pastor's explanation as to why 

         3        he didn't go into the complex.  I suppose the Prosecutor 

         4        didn't read on in the transcript because what they read 

         5        out to you yesterday -- I don't want to go through it 

         6        again -- was a translation error, and that was a 

         7        translation error which was caught and, I believe, 

         8        corrected by the President about one or two pages later 

         9        in the file.  In any event, he gave the letter to the 

        10        gendarme just the way the gendarme had given the 

        11        pastor's letter to him.  

        12        

        13        After that, he went back to his house.  Within seconds, 

        14        moments, of getting back to the house, there's a knock  

        15        -- a knock on the gate.  Gérard opens it and a gendarme 

        16        says to him -- I believe there's more than one gendarme 

        17        at that point: "You have got to get out now; you have to 

        18        go now".  Again, given the circumstances, all the events 

        19        that have happened -- it's recited in my brief, and I 

        20        don't have to go through it.  I mean, one, two, three, 

        21        four, five, six, seven, eight, nine, ten escalating 

        22        disturbances that have happened in the neighbourhood -- 

        23        I mean, you didn't have to be a rocket scientist to 

        24        understand things are now rough.  Even though you don't 

        25        need to precisely know what's going to happen, all you 

        26        have to know is that things are dangerous.

        27        

        28        It's clear -- it's clear that as of the 15th, neither 

        29        Dr. Gérard nor the pastor had any intention to leave 

        30        Mugonero.  As of the 16th, when they came back from 
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         1        Gishyita, they still had no intention to leave Mugonero.  

         2        But the gendarmes say -- come and say to them, "There's 

         3        no security for you at all, not just at the hospital, 

         4        but anywhere; things are tough; get out".  And they pack 

         5        up and decide to go to the only logical place, the 

         6        nearest logical place, Gishyita.  They are not going to 

         7        go to the Mugonero hospital.  That's clearly unsafe.  

         8        They have already been told that.  Gishyita appears to a 

         9        place which is near where people have sought refuge in 

        10        the past, and they go.  

        11        

        12        Now, Dr. Gérard Ntakirutimana has his hospital car 

        13        outside the house.  You will recall, Your Honours, from 

        14        the evidence that in the first trip to Gishyita 

        15        Dr. Gérard has to take his car outside the compound and 

        16        leave it outside the compound because he drives down to 

        17        Gishyita with the pastor's car.  That's what the pastor 

        18        wanted.  Maybe the pastor was intending to drive, 

        19        himself, at some point.  I think that explains the 

        20        difficulty of 16 and 9, whether or not they saw him.  

        21        They wouldn't have been in a position to see Dr. Gérard.  

        22        He would have been in the compound for only a short time 

        23        that morning, first, when he got up to leave to take the 

        24        pastor; secondly, he would have been outside the 

        25        compound almost immediately on the second trip, getting 

        26        ready to go.

        27        

        28        There had been a number of people in the Kabahinyuza 

        29        centre who had sought refuge at a neighbour's house, 

        30        Bamporiki's house, the -- for a few nights.  I think -- 
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         1        they had been there, I think, since at least the 12th, 

         2        and were gathered in that area, might have been talked 

         3        to by gendarmes or whatever, but they got on the 

         4        automobiles with the pastor and with Gérard.  And you 

         5        heard a lot of testimony about that, to the best of 

         6        people's recollections: who went, where they went and so 

         7        on.  In any event, they all went to Gishyita then.  And 

         8        again, at this point, again a new element, the 

         9        Prosecutor agrees that they went to Gishyita at that 

        10        time.

        11        

        12        And, again, the questions the Court has to ask itself 

        13        are why, and particularly with Dr. Gérard why did he go, 

        14        why did he take Rachel Germaine, what was the point of 

        15        that if he was supposed to have been engaged in that 

        16        dreadful mayhem for the whole day.  He is going to take 

        17        up this time to be a taxi driver?  When they got there, 

        18        there was no entourage waiting for them, again to speak 

        19        to the Prosecution case.  They were let in after some 

        20        time.  They waited.  

        21        

        22        And who were they let in by?  Again, I mean, this is, I 

        23        guess, somewhat troubling but the Prosecution, both in 

        24        its brief and in its oral statements to you yesterday, 

        25        mentions Witness 32 saying that "the" commune authority 

        26        let them in.  And, I think, as you'll recall, 

        27        Your Honours, and if you go back and look at the 

        28        transcript, that was a clear translation error.  And it 

        29        really shows the difficulties with translation, and we 

        30        had some difficulties.  It was a clear translation error 
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         1        which was cleared up.  And I think it was cleared up by 

         2        the President, if I am correct, on -- my recollection of 

         3        evidence is that the words "commune authority" were 

         4        used.  

         5        

         6        Then the Prosecutor followed that by: "Well, what 

         7        authorities did they see?"  And the witness says,  

         8        because he didn't originally say commune authority, "I 

         9        don't know what authorities they were talking to".  And, 

        10        I think, in answer to a question by the President he 

        11        said, "It was an employee of the CCDFP who let us into 

        12        that building", and that's what he said.  And similar to 

        13        the word "planton", I think, which is used by the pastor 

        14        to describe the people who worked around there.  We see 

        15        it as "office boy".  

        16        

        17        But I suppose one could understand the reason why the 

        18        Prosecution needs to, um, try too aggrandise what 

        19        happened.  The Prosecution even says afterwards that, 

        20        well, it's illogical that Sikubwabo, the bourgmestre, 

        21        didn't go and visit them afterwards.  It's only logical 

        22        if you are on the Prosecution case; on our case it's 

        23        perfectly logical.  There's no evidence that the 

        24        Pastor Ntakirutimana or Dr. Gérard Ntakirutimana were 

        25        friendly with Sikubwabo.  They hardly knew him.  

        26        According to Pastor Ntakirutimana, he had only seen him 

        27        once since he had been a child.  Why would he come and 

        28        visit him and, particularly, after the unpleasant 

        29        conversation they had had?  Although we don't think the 

        30        Prosecution evidence -- I mean, on the Prosecution case 
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         1        Sikubwabo, by the time of the morning that everyone got 

         2        there, was on his way to Mugonero to create mayhem 

         3        there.

         4        

         5        And the evidence, Your Honours, is really clear.  

         6        Dr. Gérard Ntakirutimana stayed and the 

         7        Pastor Ntakirutimana stayed in Gishyita; the pastor all 

         8        the time, Dr. Gérard for the vast majority of the time.

         9        He certainly stayed there the balance of the day on the 

        10        16th, and as described in the evidence -- again, 

        11        Dr. Gérard is not the only person who gave evidence 

        12        about this, as to how he stayed there for the balance of 

        13        the day.  

        14        

        15        But we have the evidence of Witness 25, which is a 

        16        chance encounter around about lunch time, 1:00 to 1:30.  

        17        He just happens to see them, and he gave evidence about 

        18        that.  He remarks on it because he wonders what in the 

        19        heck they are doing there on the Sabbath.  He doesn't 

        20        want to go and see them because he has had a glass of 

        21        beer, which is something forbidden for a Seventh-Day 

        22        Adventist, and he's an Adventist.  

        23        

        24        Dr. Gérard and, I think, Witness 32 is the other one,  

        25        gave evidence about standing on -- I think it's a hill 

        26        -- and watching as thugs -- my word -- returning to 

        27        Mugonero with loot, during the afternoon, and the fear 

        28        that that caused.  Again, his evidence is clear that 

        29        between April 17th and the end of April -- between April 

        30        16th and the end of April, on the return to Mugonero, 
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         1        Dr. Gérard Ntakirutimana and Pastor Ntakirutimana stayed 

         2        at Gishyita in uncomfortable circumstances, and 

         3        Dr. Gérard Ntakirutimana left on roughly three occasions 

         4        to get food, milk and so on.  The fact that he had to go 

         5        back to Mugonero to get milk shows how suddenly the 

         6        decision to go to Gishyita was made.  Very few of the 

         7        people there took much with them in the way of 

         8        possessions.  They didn't take sufficient food.  They 

         9        didn't have firewood.  They didn't have fuel.  

        10        Witness 16 had to be spoken to about, "Could he please 

        11        come and bring us stuff; we just ran away here; we've 

        12        got nothing to eat; can you come and help us?"  And that 

        13        is what happened. 

        14        

        15        On the occasion that he -- Dr. Gérard, went back on one 

        16        of the occasions; he found two young children, Tutsi, in 

        17        the hospital area.  Their heads were bandaged.  I think 

        18        both of their heads were bandaged.  At any rate, they 

        19        had bandages on them; somewhat of an unusual detail.  

        20        And he took them back with him to Gishyita and looked 

        21        after them until, as my friend suggested this morning, 

        22        this became untenable.  And, of course, we point that 

        23        out because it is so inconsistent with the Prosecution 

        24        case.  I believe it's corroborated in the evidence of 

        25        one of Prosecution witnesses as well.

        26        

        27        A number of people saw them in Gishyita.  Unannounced, 

        28        they came, and at such different times and days that it 

        29        means that the overwhelming bulk of the time 

        30        Dr. Gérard Ntakirutimana was at Gishyita, and the 
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         1        evidence is that the pastor never left Gishyita.  The 

         2        evidence, in fact, about Pastor Ntakirutimana was that 

         3        he was ill, depressed, hardly left the CCDFP.  Everybody 

         4        who saw him said he looked like a man who was 

         5        devastated.  I think the word "devastated" was used 

         6        quite often. 

         7        

         8        If you look at Prosecution witnesses, 16 went to 

         9        Gishyita again.  I mean, you couldn't announce a visit.  

        10        You couldn't phone down and say, "I'm coming", so that 

        11        Dr. Gérard and the pastor could arrange to be there.  I 

        12        think 16 more went.  Witness No. 7 went on the 19th, 

        13        spent some time there; Witness No. 6 went on a couple of 

        14        days; Witness 12 went on the 24th; Witness 25, and so 

        15        on.

        16        

        17        While they were there, they stayed there.  None of the 

        18        witnesses -- let me put it positively: all of the 

        19        witnesses who testified about their presence in Gishyita 

        20        said there were no armed people there; nobody had arms 

        21        there.  They didn't see any communal authorities, 

        22        government authorities or anything like that.

        23        

        24        They left Gishyita at the end of April and returned to 

        25        Mugonero.

        26        

        27        One moment please.

        28        

        29        Thank you.  I am in danger losing my voice, and maybe 

        30        that wouldn't be such a disaster, but -- they return to 
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         1        Mugonero at the end of April.  For a couple of days, 

         2        Dr. Gérard Ntakirutimana and his wife stayed with the 

         3        pastor, then returned to Gishyita to -- sorry, to Gisovu 

         4        to get their children and then went to stay at their own 

         5        house.  The last Sabbath in April, the pastor went to 

         6        church and he preached for unity between Hutu and Tutsi.  

         7        He went to his office and tried to restore it.  He saw 

         8        it gravely damaged.  

         9        

        10        Again -- I can only take it, again, that the Prosecutor 

        11        has misread the transcript.  The suggestion, I think, by 

        12        the Prosecutor is that Pastor Ntakirutimana said that 

        13        the office was not destroyed.  I would urge the Court to 

        14        look at that precise passage.  He does say that the 

        15        office wasn't destroyed, and then goes on to say in the 

        16        very next paragraph that the windows were smashed; the 

        17        doors were smashed; the documents were all over the 

        18        place, and so on.  

        19        

        20        And I want to say something similar.  In the brief 

        21        during, really, in my view, an overreaching attack on 

        22        Witness No. 5, who was attacked by the Prosecution in 

        23        the most unforgivable manner in court, and the Court 

        24        will remember that, of course -- it is the time when the 

        25        presiding Judge, Møse, wasn't there, but I am sure he 

        26        has read the transcripts.  

        27        

        28        The attack on 5 -- it was surprising I suppose.  I mean, 

        29        this was a witness -- I watched him.  He was a very 

        30        credible witness, a very attractive witness, a 
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         1        physically attractive, well spoken, very bright young 

         2        man.  He had been, I believe, the youngest person to be 

         3        ordained in his position, ever, in that area.  He was 

         4        relied on tremendously by the church.  He was obviously 

         5        somebody who is respected throughout the length and 

         6        breadth of the church, and he undergo -- I mean, a 

         7        well-known public figure.  That's why we were so 

         8        concerned about his protection, protection which, in our 

         9        view, was completely nullified by the actions of the 

        10        Prosecution and not assisted in any way, shape or form 

        11        by witness protection; tremendously distressing for us.  

        12        

        13        After giving testimony which, in my view, was 

        14        thoughtful, crystal clear, when he thought about his 

        15        evidence, gave it clearly and reliably, he is out of the 

        16        blue, without foundation, without any decent thought as 

        17        the effect -- or maybe with some thought, I don't know 

        18        -- he is accused of being a murderer and a rapist and 

        19        not the person he says he is.  He is accused of being 

        20        someone different and, to date, we have no idea about 

        21        the foundation on which that is based.  

        22        

        23        I mean, other jurisdictions have other rules.  

        24        Certainly, in the rules of conduct for the Bar of 

        25        England and Wales, it is set out really clearly.  If you 

        26        are going to accuse a witness of criminal misconduct, 

        27        you have to have a foundation.  And, certainly, in my 

        28        jurisdiction, if you are going to do that, you actually 

        29        have to approach the Court, tell the Court you are going 

        30        to do that and present the evidence on which it's based 
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         1        to the Court before you do that, in a voir dire.  But, 

         2        again, it wasn't done.

         3        Again, part of the attack on 5, it said when -- he 

         4        stayed at Mugonero.  I mean, he stayed there and he told 

         5        the Court he stayed there during this difficult period. 

         6        He didn't flee; he went to a house at Esapan.  There's 

         7        an attempt to create a contradiction between what he 

         8        said and what the pastor said, that to imply somehow 

         9        that 5 said that the office -- the field office was not 

        10        destroyed.  Again, I invite you to read 5's evidence, 

        11        2nd of April 2002, at page 97, where he says that he saw 

        12        broken windows and doors.  But he didn't go in.  He 

        13        didn't go into the office.  He said, "When I saw that, I 

        14        turned".  That's what the Prosecutor seems to have left 

        15        out. 

        16        

        17        Anyway, on his return, the pastor set up a daily 

        18        routine, trying to get the community back together and 

        19        back in order, cleaning up the mess and chaos that was 

        20        his office, restoring the document and so on.  He set up 

        21        his normal, rigorous daily routine, starting off in the 

        22        morning with prayers, office meeting -- this is 

        23        testified to by Witness 5 -- went home at regular times.  

        24        Because of his ailments he has to take medicines.  He 

        25        came back in the afternoon, socialised with his family, 

        26        Jérôme, and so on.  

        27        

        28        During this period, April -- sorry, May, June, July, the 

        29        overwhelming majority of the time, he is there at 

        30        Mugonero where he always is.  He doesn't leave, except 
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         1        at times on the Sabbath for his pastoral duties, and on 

         2        other specific occasions, seeing other leaders of the 

         3        SDA, and so on; very few occasions.  On one occasion, 

         4        again, he intervenes to assist and save the life of a 

         5        person called Kadaraza, K-A-D-A-R-A-Z-A, at some peril 

         6        to himself, even paying a bribe at a roadblock, this 

         7        person being a Tutsi.

         8        

         9        The evidence as to what the pastor was doing was 

        10        provided by the pastor, of course; his wife; son, 

        11        Jérôme; his son, Dr. Gérard Ntakirutimana; his 

        12        daugher-in-law, Witness 16; Witness 5; other people 

        13        associated with the SDA.  There is no doubt, 

        14        Your Honours, as I said at the outset, that the 

        15        cacophonation (sic) of evidence, accumulative effect of 

        16        the evidence of the people who saw him, saw him preach, 

        17        interacted with him, saw him on the street, saw him 

        18        going back and forth from work, saw him at the field 

        19        office, standing outside the field office during that 

        20        period, conclusively precludes his going off to Bisesero 

        21        Murambi, wherever, taking large chunks of time out, 

        22        coming back, and nobody noticing that he appears a 

        23        little dishevelled or that he has been to these places.  

        24        It is more than improbable; it's impossible.  

        25        

        26        Dr. Gérard, on his return, wanted to rebuild the 

        27        hospital in Mugonero.  He expressed this desire while in 

        28        Gishyita.  Witness No. 7 testifies to discussing it with 

        29        him just a few days after the terrible events of 

        30        the 16th.  Now, again, I pray that the Court reflects on 
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         1        this.  Why would somebody who is guilty of the matters 

         2        alleged by the Prosecutor, do this; want to rebuild the 

         3        hospital?  He destroyed it, for God's sake, if the 

         4        testimony is correct.  I shouldn't say for God's sake.  

         5        He destroyed it, if their testimony is correct.  Why he 

         6        would want to destroy the hospital he had worked in, I 

         7        don't know.  The Prosecutor said he was in charge of the 

         8        hospital even.  We say that that's ridiculous.  Why 

         9        would he destroy it? 

        10        

        11        On the other hand, the evidence is that it was 

        12        destroyed.  But the consistent, sensible conclusion is 

        13        that he fled to Gishyita with his father, with others.  

        14        They stayed at Gishyita and he was sorely troubled by 

        15        what had happened and he wanted to set things right.  He 

        16        was a doctor.  This was central to his life and being. 

        17        He wanted to provide services to the people in the area, 

        18        that area which had a mostly Tutsi population, by the 

        19        way.

        20        

        21        He took steps, with others, to get the hospital rebuilt, 

        22        the steps which eventually were successful.  I have to 

        23        say successful in part, because all they could get going 

        24        again was the dispensary, the clinic at, I believe, H-2.  

        25        Dr. Gérard Ntakirutimana is my guide to the little maps 

        26        and so on; H-2.

        27        

        28        Why did he want to do that?  Why did he want to care for 

        29        the area if, all of a sudden, he had became a homicidal 

        30        maniac on the 16th?  It doesn't make any sense.  So, for 
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         1        the first two weeks of May he is involved in cleaning up 

         2        the hospital.  What's he do?  He goes to church and he 

         3        says to the congregation, "What's happened at the 

         4        hospital is abominable, abominable, but I'd like you to 

         5        help me to clean up.  Please come and help me to clean 

         6        it up, and if you can lay your hands on the material 

         7        that was looted, please bring it back".  That, of 

         8        course, doesn't signify that he knew anybody in that 

         9        audience had looted anything, just as it doesn't signify 

        10        when he posted notices up on trees, sometimes together 

        11        with Witness 7, that he knew that the people who were 

        12        looking at trees would have looted anything.  It's just 

        13        that he wanted to get the things back and he wanted to 

        14        start up the hospital.  

        15        

        16        The first two weeks of May, he's there every day, every 

        17        day, and that's consistent testimony of all of the 

        18        Defence witnesses, notwithstanding what I heard in oral 

        19        presentation yesterday from the Prosecution.  

        20        Prosecution cited, I believe -- I'm sorry, I'm getting 

        21        confused about the witnesses; maybe Witness 32 -- 

        22        Witness 7, about whether he was there all day or not.  

        23        If you look at Witness 7's evidence, she said that 

        24        Dr. Gérard was there all the time, including the 

        25        afternoons.  Witness 32, his evidence was that he went 

        26        home in the afternoons.  He didn't give evidence that 

        27        Dr. Gérard stayed at home in the afternoons.  And, I 

        28        think -- I don't recollect that well -- but I think when 

        29        asked about it, conceded that Dr. Gérard Ntakirutimana 

        30        went back -- or may have gone back in the afternoon.  In 
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         1        any event, it's clear from 7 or from the evidence of 

         2        Dr. Gérard, he stays there all the time.  How could he 

         3        ask volunteers to come and help out at the hospital and 

         4        then take off?  For that matter, how could he ask 

         5        volunteers to come and help out at the hospital and then 

         6        take off to go for these long periods of time, to go 

         7        around creating mayhem in Murambi and Bisesero, and so 

         8        on?  

         9        

        10        Sorry.  And the fact of the matter is: he did get the 

        11        hospital back up and running, so he must have been there 

        12        for the first two weeks.  I suppose just -- let's try 

        13        another little reduction to absurdity.  The Prosecution 

        14        seems to say, you know, "If you cannot fill up every 

        15        area in the day, you are going to go off and start 

        16        killing people with your spare time".  I don't think 

        17        that's logical.  What did Dr. Gérard want to do?  I 

        18        mean, he wanted to be a doctor.  He was -- that seems to 

        19        be the evidence.  It seems to be the consistent 

        20        evidence.  In May, June, July he is being a doctor.  

        21        People see him being a doctor.  He's a doctor and he 

        22        decides, "I've got a couple of hours off this afternoon; 

        23        I may as well kill a few people".  It would be funny, 

        24        again, if it's not so tragic; these allegations.

        25        

        26        Now, at the end of first two weeks the clinic is up and 

        27        running and they are seeing patients, 15 to 50 -- 15 to 

        28        50 a day.  Who is there to look after them?  There's 

        29        only one doctor.  There only one doctor in that area, 

        30        and that doctor is now servicing a bigger area than 
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         1        before because there are no other hospitals for a long 

         2        way, apart from Kibuye; that's the only other hospital 

         3        that's running.  There is less support there.  They are 

         4        working out of a more restricted premises.  They have 

         5        less equipment.  He is required to be there all the 

         6        time, or if he is not there, people have to know where 

         7        he is.  They have to rely on him.  It doesn't much 

         8        matter whether 15 patients are going to be there, or 50.  

         9        Who knows?  Or who knows how serious their cases are?  

        10        

        11        On one occasion, and possibly more than one occasion -- 

        12        I'm not sure I recollect the evidence that well -- he  

        13        has to transport somebody, I think a woman giving birth 

        14        who is having difficulties, to Kibuye.  They didn't have 

        15        the equipment.  What else did he do?  When he leaves the 

        16        Mugonero area in that period, what is he doing?  He is 

        17        going to buy equipment.  He is going to plead in Kibuye 

        18        with Witness 11 to help them out to set up the hospital.  

        19        That, of course, is corroborated by Witness 11.  Why 

        20        would he be doing this?  Why would he be doing this?  

        21        Why would he be taking this time off if he is the man 

        22        suggested?

        23        

        24        I think a witness whose evidence really bears re-reading 

        25        -- it really would -- it repays re-reading Witness 11, 

        26        who came and gave really clear, in my view, credible, 

        27        cogent evidence, a witness who was again a prominent 

        28        figure and hasn't ceased to -- since the events in 

        29        Rwanda, since his leaving Rwanda, hasn't ceased to work 

        30        for the public good and public health afterwards, and 
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         1        knew the medical situation in Rwanda in great detail, in 

         2        great detail.  

         3        

         4        I mean, I am sure the Court recalls how forcefully -- 

         5        how forcefully he discussed the fact that Red Cross 

         6        vehicles wouldn't have been able to go to Mugonero, 

         7        again, contrary to the Prosecution case, and how 

         8        forcefully -- frankly, the more questions he was asked 

         9        about it in cross, the clearer the evidence became, not 

        10        that it wasn't clear at the beginning, but the more 

        11        detailed it became. 

        12        

        13        The fact that there would be no way of telling whether a 

        14        patient would be Hutu of a Tutsi, looking at that chart 

        15        -- charts were standardised throughout Rwanda.  There 

        16        was no reference to ethnic identity, by the way, 

        17        something that was also testified to by Dr. Gérard, 

        18        Witness 7 and Witness 32, again, putting in -- not just 

        19        putting it in doubt; it seems to be destroying the 

        20        Prosecution case as to the alleged separation of Hutu 

        21        and Tutsi which was supposed to have been done on the 

        22        basis of records, on the basis of records.

        23        

        24        The Prosecution which has more resources in Rwanda than 

        25        we do could have brought records from those hospitals at 

        26        that time, could, in fact, have brought records from any 

        27        hospital, but they did not.  They did not present any 

        28        evidence -- they did not present any evidence to you 

        29        that it was possible to glean that information, 

        30        ethnicity, from hospital records.  We presented evidence 
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         1        from people who knew intimately, and they testified 

         2        there was no way of gleaning that information off those 

         3        records.  Witness 11 --

         4   MR. PRESIDENT: Mr. Jacobs.

         5   MR. JACOBS: I'm sorry, sir.

         6   MR. PRESIDENT: It seems to me that, given the speed now, 

         7        maybe it would be useful with a break.  That would give 

         8        you the possibility to slow down a little bit, and we 

         9        can continue as the usual schedule and 2:30.  

        10   MR. JACOBS: I thank you very much, indeed.  I appreciate 

        11        that.

        12   MR. PRESIDENT: So 2:30 then.  

        13        (Court recessed from 1301H to 1435H)

        14   MR. PRESIDENT: Mr. Jacobs, please.  

        15   MR. JACOBS: Thank you, Mr. President.  

        16        

        17        When we broke for the lunch break, I was discussing the 

        18        period of May through July and I'm -- I had talked about 

        19        the activities of Pastor Ntakirutimana, and I'm in the 

        20        middle of talking about activities of 

        21        Dr. Gérard Ntakirutimana during that period and 

        22        discussing his setting up of the hospital.  

        23        

        24        Now, the evidence is incontrovertible that the hospital 

        25        was set up and ready to go and did go in the second week 

        26        of May, and it's quite a tribute and compliment to 

        27        Dr. Gérard that Witness 11 came to the hospital.  Again, 

        28        he came unannounced.  He found the hospital, the clinic 

        29        then up and running.  He, relatively early on after the 

        30        clean-up in that period, saw Dr. Gérard there, and he 
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         1        brought equipment, bedding, and so on.  Obviously, he 

         2        wouldn't have done this to a non-existent facility.  He 

         3        did this to a place that was up and running, and, 

         4        frankly, he did it against regulations, and he testified 

         5        in some detail about why he did it against regulations 

         6        because it was so important to encourage this activity.  

         7        It was so important to encourage that.  

         8        

         9        The war -- the events of April had devastated that 

        10        préfecture.  Only two health centres or anything like 

        11        Mugonero were set up, including Mugonero and the Kibuye 

        12        hospital.  Other than that, I think there were a couple 

        13        of small clinics or dispensaries that Witness 11 

        14        mentioned; so, that's for the whole area.  It previously 

        15        had four major hospitals, as I understand it, and 24 

        16        -- something in the region -- I may have the number 

        17        slightly wrong -- something in the region of 24 health 

        18        facilities.  They are all shut down.  They had all been 

        19        abandoned.  They all were not working, with a very few 

        20        exceptions.  It is important from his point of view, 

        21        from his point of view, even if it was against the 

        22        rules, to encourage Dr. Gérard and to assist in the 

        23        setting up of that hospital there.

        24        

        25        Now, again, 32 testified that Dr. Gérard was there 

        26        daily, and he knew that even when he was not on the day 

        27        shift because when he came at nights, he found 

        28        requisitions and orders and so on signed by the doctor 

        29        which had been done during that day.  Again, Witness 7, 

        30        who worked there, whose job had changed since the 
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         1        beginning of April -- now she worked at the dispensary 

         2        area; previously she had worked in the building which is 

         3        designated H-6.  She was in a position to see the 

         4        comings and goings of Dr. Gérard all the time.  Again, 

         5        come -- this witness is the subject of the brief and the 

         6        oral presentation of an undeserved and sustained attack 

         7        by the Prosecution.  

         8        

         9        I ask that the Court cast its mind back to this witness 

        10        and her credibility.  From my point of view she gave her 

        11        evidence in a very clear, very convincing manner, and 

        12        I'd ask you, in terms of her discussion about her 

        13        occupation -- my recollection is it is on the 

        14        information sheet.  There was some concern because, 

        15        given the job she did, it would identify her if we 

        16        talked too much about it in court.  But, if you look at 

        17        the transcript -- 12th of February 2002, closed session, 

        18        pages 152, 553, 173 -- it's clear that she had changed 

        19        where she had worked and she was in a position to see 

        20        Dr. Gérard every day.  Again, in terms of her 

        21        credibility, her demeanour, to my eyes, again, and it is 

        22        not detracting from any other of our witnesses, I think 

        23        she was a most credible witness, and maybe this is the 

        24        reason for the attack by the Prosecution -- but, I 

        25        suppose what Einstein said, that we all hear the same, 

        26        it's just our ears are shaped different, maybe that 

        27        applies.

        28        

        29        In any event, she was in a position to see him all the 

        30        time and her testimony is that she couldn't imagine, at 
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         1        the most, more than six occasions when he was absent 

         2        from the hospital, and she knew where he was on these 

         3        occasions and, I think, accompanied him on one or two of 

         4        them, and they were mainly to do with hospital business 

         5        and setting the hospital back up.

         6        

         7        And you can appreciate, from the point of view of 

         8        Witness 11, how critical it is to have something in the 

         9        Mugonero area.  It serviced quite a large area outside 

        10        of Kibuye.  You could appreciate why Dr. Gérard wanted 

        11        to set it up, why it was important for Witness 11, why 

        12        people pitched in to help.  I mean, this is not an area 

        13        which is easy in terms of medical care.  It is an area 

        14        which is prone to cholera, malaria, dysentery type 

        15        diseases, AIDS, the diseases which, unfortunately, are 

        16        afflicting the Third World.

        17        

        18        One could see the interest in Witness 11 in having 

        19        something set up in this area.  Life would probably be 

        20        quite difficult and disastrous.  So, again, just as we 

        21        talked about the Gishyita period, the evidence is 

        22        incontrovertible.  The doctor worked at the hospital as 

        23        a doctor, 24-7, as they say in the United States, 

        24        virtually.  He is on call 24-7, in any event, in any 

        25        event.

        26        

        27        Who are the witnesses who saw him?  Well, as I mentioned 

        28        there's a co-worker 7, and 32, people who volunteered, 

        29        such as Witness 6 who saw him at the clean-up.  There 

        30        are witnesses who saw him casually from time to time: 4, 
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         1        21, 6, 24, 5.  The point is that when they saw him he 

         2        was where he testified he was.  He was where he was 

         3        supposed to be.  He was where you would expect him to be 

         4        as a doctor working at the clinic, not as a militiaman, 

         5        a hoodlum, a thug, a leader of armed persons.  Witnesses 

         6        who saw him from time to time at the hospital include 

         7        his brother, Jérôme; Witness 4; Witness 6; Witness 23; 

         8        Witness 11; and others.

         9        

        10        And, of course, we have the evidence of his family, his 

        11        wife, and Royisi, his mother, Pastor Ntakirutimana and, 

        12        importantly, the evidence of his housekeeper, Witness 8, 

        13        all of whom gave consistent evidence about his comings 

        14        and his goings, his daily routine, his disciplined 

        15        routine, in a sense.  I mean, he was a man who worked, 

        16        and went home, looked after his family, and went to 

        17        church.  Those were the boundaries of his life.

        18        

        19        No day went by in May, June and July without patients 

        20        being received.  It's inconceivable that he could veer 

        21        too far away from the hospital during that period.  Who 

        22        knows what would come in?  There had been a cholera 

        23        epidemic, I think in the evidence, within the previous 

        24        year and, again, people suffered from serious and 

        25        contractible diseases and, I think, it would have been 

        26        -- I think, it would have been -- it would be been 

        27        noticeable if he had have been away for the periods of 

        28        time suggested in the Prosecution case.

        29        

        30        And, again, at the risk of repetition, this is similar 
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         1        for the pastor.  The pastor was cleaning up his office, 

         2        tending to his pastoral duties, attending at church, 

         3        attending to the duties of the West Rwanda Association 

         4        and, similarly, was seen by the witnesses where he was 

         5        supposed to be, at times he was supposed to be there.  

         6        Again, he had neither time nor the motive to be other 

         7        than where he said he was.  And during this period, by 

         8        the way, there was external support, encouragement and 

         9        -- support, encouragement and pleading with the pastor 

        10        -- with Dr. Gérard, to get on with the business of the 

        11        hospital and the West Rwanda Association.  

        12        

        13        A high level official came to meet with them during that 

        14        period and said, "Look, let's get on with the work and 

        15        so on", and you have in evidence -- I don't know the 

        16        exhibit numbers here.  You have in evidence the 

        17        correspondence from that official following his visit, 

        18        which simply attests to what they were doing.  I mean, 

        19        what does the evidence tell the Court?  The evidence 

        20        tells the Court that the doctor was a doctor, the pastor 

        21        was a pastor; no more, and no less, and no different.

        22        

        23        I want to move to a discussion of the character of 

        24        Dr. Gérard Ntakirutimana.  I think this will bring me to 

        25        the end of my submissions.  In our brief, it's set out 

        26        that character is destiny.  It's a quote from 

        27        Heracleides.  Actually, I can't claim to have put that; 

        28        that's my learned colleague Mr. Clark.  I gather people 

        29        in Texas like to quote Heracleides a lot.  We certainly 

        30        stand by Heracleides, and I'm going to try to quote him 
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         1        a bit more.  

         2        

         3        My friend for the Prosecutor, yesterday -- suggested to 

         4        the Court yesterday that where serious big crimes -- I 

         5        don't want to misquote -- crimes of widespread violence 

         6        occurred, character evidence is not important or 

         7        shouldn't be considered.  And she went on to cite a case 

         8        which the -- which we discussed earlier by happenstance, 

         9        the Kupreskic case, citing, however, though, the Trial 

        10        Chamber decision, not the Appeals Chamber decision, 

        11        because in the Trial Chamber decision it was found that 

        12        even though the people were of good character -- 

        13        previous good character, they were convicted 

        14        nonetheless.

        15        

        16        I mean, there are two points that need to be made about 

        17        that.  And, firstly, it's at -- nowhere in that judgment 

        18        does it say the character should not be considered.  In 

        19        fact, the judgment says clearly the character is a 

        20        factor which must be weighed by the Court.  They weighed 

        21        that factor and they found, in those circumstances, that 

        22        it didn't balance off against the fact that the Accused 

        23        who were convicted were members of the military group 

        24        called HVO, some of them members of a subparamilitary, 

        25        so-called anti-terrorist group, called Jokers.  

        26        

        27        Now, I say that; but, having said that, this case is 

        28        obviously of so little assistance to the Prosecution, 

        29        that its assistance is diluted further if you look at 

        30        the appeals decision, because in the appeals decision 
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         1        three of the five convictions are overturned, and two of 

         2        the sentences are reduced and, on appeal, the character 

         3        is only spoken to in the appeal decision as to whether 

         4        or not it goes to sentence.  It's not discussed 

         5        otherwise.  

         6        

         7        So, character is destiny.  And character is important.  

         8        And we say it really defies logic and belief if the 

         9        Court is disposed to look closely and the character of 

        10        Dr. Gérard, and I submit to you that that character 

        11        remains unchanged, and I think that's the point.  His 

        12        character shone through in April, in May, in June and 

        13        July the way it did before that.  He was born in Ngoma, 

        14        but he didn't live there for most of his life.  He 

        15        hasn't lived there for most his life.  He wasn't a 

        16        social fixture in Ngoma.  He left that place at age 13 

        17        and didn't return for another 22 years.  I think my 

        18        friend calculated that as -- he came back from 33, but I 

        19        think it's 35.  These distinctions may not be so 

        20        important.  

        21        

        22        But in any event, in the next 22 years, he lived outside 

        23        in Ngoma and returned something like a year before 

        24        April 1994.  Imagine how much he established himself in 

        25        merely a year.  It's absolutely clear he didn't 

        26        establish himself to the extent suggested by the 

        27        Prosecution, that he had such authority that when he 

        28        said jump, people would jump; when he said kill, people 

        29        would kill; and when he said stop killing, people would 

        30        stop killing.  The suggestion, frankly, is ludicrous.
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         1        He went to high school in Gitwe, I think, in Gitarama.  

         2        There are a number of Gitwes, I think, in Rwanda.  His 

         3        school career was stellar.  We set this out in the 

         4        brief.  A religious person, he led Sabbath school when 

         5        he was quite young.  He preached.  He sang in the school 

         6        choir.  I think one of the witnesses remembered him for 

         7        having a sweet voice, if I am correct.  I remember that 

         8        because I was asked to leave my school choir at age 6, 

         9        something I always resented; maybe, why I became a 

        10        lawyer.

        11        

        12        His brother testified that he thought of him as a role 

        13        model, and other witnesses we cited in the brief recall 

        14        him as being helpful, brilliant, religious and so on.  

        15        He won a state scholarship to the university in Butare, 

        16        as did his friend Jean Nkuranga, and others, Hutu and 

        17        Tutsi, and he went there to study medicine.  There is no 

        18        evidence whatsoever of his harbouring any ill will 

        19        animosity, bigotry, either in words or deeds, ever, 

        20        towards people of different ethnicities and not towards 

        21        Tutsi.  No credible evidence throughout the whole 

        22        case -- his friends, colleagues people he studied with,  

        23        people he lived with, people he worked beside, played 

        24        with as child, were Tutsi.  

        25        

        26        Some his closest friends that he went through different 

        27        stages of school with, even Josué Kajaho who we have 

        28        talked about who was a friend of his; Nelson 

        29        Munyandamutsa, M-U-N-Y-A-N-D-U-M-U-T-S-A -- these were 

        30        friends of his.  And when he got married to Anne who 
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         1        came and testified in front of you, who was he married 

         2        by?  Pastor Iyamuremye, I-Y-A-M-U-R-E-M-Y-E, the pastor 

         3        who was killed in Kigali in April of 1994, a Tutsi.  Who 

         4        was his bestman?  Augustin Mutijima, M-U-T-I-J-I-M-A, 

         5        later became the préfet of Gikongoro under the RPF 

         6        regime.  Josué Kajaho was one of his groomsmen.  It 

         7        doesn't speak to somebody who had any distaste for 

         8        Tutsi. 

         9        

        10        His family worked for Tutsi -- worked with Tutsi.  You 

        11        heard evidence Pastor Ntakirutimana was responsible for 

        12        the promotion of Tutsi within his church, recently 

        13        before events of April 1994.  His brother Jérôme worked 

        14        on a commission with Hutu and Tutsi, looking at refugee 

        15        issues.  He worked out of the office of the prime 

        16        minister then being spoken of, Agathe.  He appears to 

        17        have had his life endangered because of it.  His 

        18        evidence is, on the 7th April he was attacked, attacked 

        19        by the people that the Prosecution say were on the same 

        20        side as Dr. Gérard and the pastor are alleged to have 

        21        been on; not credible.  

        22        

        23        Now, during his time outside of Mugonero, Ngoma, for 

        24        22 years, after he completed his medical degree at 

        25        Butare he taught medicine there.  Again, no evidence at 

        26        all that as a professor of medicine there -- medicine 

        27        lecturer, he discriminated between Hutu and Tutsi.  He 

        28        is described as well respected.  Witness 11 described 

        29        him as being one of the gents, gentlemen -- one of the 

        30        gentlemen there, and we quote him there.  

                              ICTR - TRIAL CHAMBER I

                                       114

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        He decided to do post-doctoral education in United 

         2        States of America between January 1991 and March 1993.  

         3        He was offered work in the United States of America.  I 

         4        think, notwithstanding the ruling on judicial notice,  

         5        maybe this Court could take judicial notice of the fact 

         6        that doctors can live quite well in the United States of 

         7        America, maybe -- maybe better than they could live in 

         8        Mugonero or Butare in 1994.  I could be wrong about that 

         9        -- 1993; it's my guess.  And he was offered work there, 

        10        but he turned it down, and he turned it down in a manner 

        11        completely consistent with his whole life, from then to 

        12        now, his whole character.

        13        

        14        Why did he turn it down?  He says one of triggers in his 

        15        mind was hearing a senator from Louisiana on television 

        16        complaining about the Third World being dependent on 

        17        US aid, and he came to the conclusion that he didn't 

        18        want that image.  He wanted to go back to Rwanda and 

        19        serve the people as a doctor, pay them back maybe for 

        20        the scholarship.  So he left the choice of a lucrative 

        21        job, a comfortable existence in Texas, or wherever, in 

        22        the United States -- I think it was Texas -- to return 

        23        to Rwanda.  

        24        

        25        And when he returned to Rwanda, it's important to 

        26        recognise he wasn't intending to go back and live with 

        27        his father.  His father at the time was not living in 

        28        Mugonero.  And he wasn't intending to go back and live 

        29        in Mugonero.  He had a position that he could go back to 

        30        at Butare.  When he got back to Butare things were 
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         1        different.  This was 1993, and as he described to you, 

         2        there was this invasion raging, war with the RPF.  

         3        Butare was a difficult place.  He wanted to go somewhere 

         4        else.  He was offered a choice of two different 

         5        positions: one at university in Mudende, and then at 

         6        Mugonero.  And, again, his reasoning for going to 

         7        Mugonero I would like to draw the attention of the Court 

         8        to.  

         9        

        10        Why did he go to Mugonero?  Not because his father was 

        11        there.  His father wasn't there.  He hadn't been 

        12        assigned there at that time.  He met with Dr. Giordano, 

        13        the director of the hospital, and was very attracted by 

        14        the progressive humanitarian view that Dr. Giordano had 

        15        as to how to treat people in that area, an area which 

        16        has been described to us many times as a mainly Tutsi 

        17        area.  And Dr. Giordano had suggested to him that 

        18        medicine was more than the treatment of symptoms of 

        19        disease from time to time, but had to be approached  

        20        holistically, that you had to look at the whole person 

        21        in his setting, in his society, and you have to deal 

        22        with the problems that person faces, problems which lead 

        23        to disease: hygiene; nutrition.  Giordano even had the 

        24        idea of setting up a nutritional centre where they could 

        25        show people how to grow food and to able to take care of 

        26        themselves, to take the message out to the community, to 

        27        educate the community about hygiene and so on.

        28        

        29        Dr. Gérard respected Dr. Giordano.  He respected his 

        30        progressive view of how to build a hospital, and it's on 
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         1        that basis that he went back to -- he went back, but he 

         2        went to work in Mugonero in 1993 and his family went 

         3        with him and he went to stay in a little house, walking 

         4        distance from the hospital.  The evidence is that he 

         5        went there.  His life revolved around, as it always had: 

         6        family; his calling as a doctor; and his religion.  He 

         7        didn't socialise much.  He went to the hospital during 

         8        the day, coming back for lunch, as we heard in the 

         9        evidence, and to relieve himself in the morning, and in 

        10        the evening spent time with his family, prayed, read the 

        11        Bible, played with his children; a simple life, a simple 

        12        life.  

        13        

        14        It's not believable, Your Honours, that he could turn 

        15        more than a hundred eighty degrees into a monster 

        16        overnight.  If you look at what he did -- I won't take 

        17        it in great detail -- what he did: without question, 

        18        giving refuge to the family of Nsengimana; without 

        19        question, trying to prevent Catherine from leaving them; 

        20        without question, looking after two Tutsi children at, 

        21        apparently, some risk in Gishyita; without question, 

        22        taking Nkuranga's wife and family to Gisovu; without 

        23        question, taking his father to seek assistance from 

        24        Bourgmestre Sikubwabo from the -- to the pastors who 

        25        were at Mugonero.  And, frankly, staying at the hospital 

        26        through the 14th when he was one of the few Hutu there, 

        27        according to the evidence; one of the few Hutu on the 

        28        staff.  Why do all that?  

        29        

        30        Faustin Twagiramungu, the prime minister, although he 
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         1        knew the pastor and other members of the family, didn't 

         2        know Gérard well, but knew enough about him to say the 

         3        following, and I quote from the transcript: "I know he's 

         4        a doctor of medicine, and very well educated from the 

         5        USA, a man who could give education to others, and, as a 

         6        matter of fact, leaving the USA and coming to work in 

         7        the bush near Kibuye, it simply means he loved those 

         8        people who were killed".  

         9        

        10        Your Honour, the evidence shows, in our view, that the 

        11        Accused are not culpable of the crimes alleged against 

        12        them.  I go one step further, Your Honour: the evidence 

        13        shows that they were innocent.  And I pray that the 

        14        Court so finds.

        15          

        16        Thank you.  

        17   MR. PRESIDENT: Thank you very much to both Defence counsel.

        18   MR. JACOBS: I'm sorry.  Just a housekeeping matter; I am 

        19        sorry to interrupt, Your Honour.  You had suggested, I 

        20        think, sometime yesterday that the Accused may be 

        21        permitted to make statements at some point today.  They 

        22        have indicated to me that they would like to make a 

        23        statement at the Court's convenience.  

        24   MR. PRESIDENT: Thank you very much.  That is for later.  

        25   MR. JACOBS: Thank you, Mr. President.    

        26   MR. PRESIDENT: Before we leave the Defence, at this juncture, 

        27        we have noted that there are three additional exhibits.  

        28        Now, these exhibits were of course referred to on 

        29        page 259 of the Defence closing brief, under seal.  They 

        30        have been received by the Chamber today.  Does the 
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         1        Defence want to address us on these three exhibits? 

         2   MR. CLARK: I was quite startled today to learn that you 

         3        didn't have them.  They were sent here on the 23rd of 

         4        July.  Mr. Nsabimana called over on the 24th.  They were 

         5        sent in the afternoon in New York, which meant they got 

         6        here way after closing time.  He said they were received 

         7        and would be distributed.  And we assumed they had been 

         8        distributed and that everyone had them.  

         9        

        10        They are statements by three people who were mentioned, 

        11        at least in our Friday afternoon conferences -- I am not 

        12        sure how much they were mentioned before; some were 

        13        mentioned otherwise -- as being witnesses we hoped to 

        14        have.  One was, however, a woman who was -- had a 

        15        handicapped child and was pregnant, and she had the baby 

        16        in April and could not come.  One was a person that I 

        17        mentioned in my summation today, assuming that everybody 

        18        had it, and I think his number was 33 -- but he's the 

        19        one that I said was the most highly recognised person 

        20        who saved people in peril in the time of crisis at Mille 

        21        Collines hotel, and the third one is J.J. Nortey who 

        22        became division president of the Adventist Church for 

        23        what had become, I think, the East African Indian Ocean 

        24        division, by that time -- they changed names and areas 

        25        from time to time -- in 1980 and remained there until 

        26        -- in that position -- I say "remained there".  He was 

        27        travelling all over the place.  By that time, I think 

        28        the office was in Abidjan, and then, hopefully, was 

        29        directed by the general conference of the church, the 

        30        world governing body to come back here -- that is, back 
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         1        to Rwanda and Kibuye and Mugonero -- to assess a number 

         2        of things, but foremost among them was whether any of 

         3        the members of the church had actually been involved in 

         4        any of the activities.  

         5        

         6        They are all three very short statements.  I haven't 

         7        looked at them that I can remember since mid-July, but 

         8        they are, like, two pages, maybe one page, three pages 

         9        and they were people -- they fell into the same category 

        10        as, I think it was, Witness 9, the one who was going to 

        11        confirm or reject the proposition that he could 

        12        recognise the voice on the first 70 seconds of 1D41, and 

        13        who said in his statement that how he knew Asseil Kabera 

        14        and how he could recognise the voice.  So, 23 -- his 

        15        number is 23.

        16        

        17        The statements speak for themselves.  They are short and 

        18        simple, and don't go significantly beyond the evidence 

        19        that I can think of, except that it's interesting that 

        20        No. 33 would say while he could save people at the Mille 

        21        Collines and he knew Kibuye, he didn't think it was 

        22        possible for someone in the positions of Dr. Gérard or 

        23        Pastor Ntakirutimana to do so in the prevailing 

        24        conditions in the wildness in Kibuye, which he knew 

        25        well.  And Pastor Nortey's addition to the general 

        26        character testimony and observation over the years of 

        27        his assignment, coming back here to Mugonero -- he also 

        28        went back to, as I mentioned during my closing, Kigali.  

        29        

        30        And it's in the statement.  It may have been, by then, 
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         1        in January or December of '94, January '95.  And there's 

         2        a general conference of the union, all the associations 

         3        of Rwanda.  Everybody was there that was around still, 

         4        and although nothing bad was said about the pastor or 

         5        Dr. Gérard, he received -- several people told him that 

         6        they appreciated the efforts made by the pastor to save 

         7        people.  

         8   MR. PRESIDENT: Thank you.  Anything from the other side on 

         9        the admission of these three exhibits?

        10   MR. ADEOGUN-PHILLIPS: Not particularly.

        11   MR. PRESIDENT: I beg your pardon?

        12   MR. ADEOGUN-PHILLIPS: Not particularly; no, we have no 

        13        observation.  We have observed that they have been 

        14        admitted after the closure of the Defence case, but we 

        15        also realise that they can be admitted as Chamber 

        16        exhibits, if you so desire.

        17   MR. PRESIDENT: So you have no observation then.

        18   MR. ADEOGUN-PHILLIPS: Not necessarily, no.  

        19   MR. PRESIDENT: Thank you, Mr. Phillips.  They will then be 

        20        admitted and we will admit them then as 1D and the 

        21        following three numbers, registry, and under seal. 

        22        ^^(Exhibit No. D152 admitted)

        23   MR. PRESIDENT: For the second round which is now ahead of us, 

        24        it's clear that much has been said already in addition 

        25        to these two to three hundred pages in writing that 

        26        exist.  So I think maybe it would be useful if the 

        27        Chamber could give some guidance as to elements or 

        28        issues that we would like the parties to address now at 

        29        the end.  

        30        
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         1        First, I recall that, according to Rule 86(C), there is 

         2        a matter of sentencing that was mentioned by you, 

         3        Mr. Kapaya, yesterday, and we did not have time for 

         4        that.  But you have filed a written statement on 

         5        sentencing already.  So any comments on that would have 

         6        to be shaped, formulated and adapted to the length of 

         7        that document.  There would not be any need for long 

         8        arguments, and let me stress that this is, of course, 

         9        only in the event if that situation should arise, but it 

        10        follows from Rule 86(C), and it's normal in any court 

        11        proceedings, and the Defence, of course, may wish to 

        12        address that issue, or may not.  I leave that to the 

        13        parties.  That is one issue.

        14        

        15        Then, I wonder whether the OTP would now, since mention 

        16        has been made of the Kupreskic case quite a few times, 

        17        and since you promised to do it yesterday, maybe you 

        18        could come back to that today, now.  But you were 

        19        pressed for time yesterday.  So, if you wish to address 

        20        that issue, now the Defence has done so, that is free 

        21        for you to do.  I would be interested to hear the 

        22        Prosecutor's view on why the pastor should give the 

        23        letter to this author, Gourevitch.  What was your 

        24        comment on that?  I would be interested to hear your 

        25        comments to the question raised on page 218 of the 

        26        Defence brief.  There they ask: why should they go to 

        27        Gishyita at all; why not just stay and fight in 

        28        Mugonero?  That was exactly one of Mr. Jacobs' points 

        29        earlier today.  That's a legitimate question.  And, why, 

        30        as you put it, Mr. Jacobs, ferrying to and fro?
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         1        The OTP may also wish to explain how the removal of 

         2        roofs at Murambi church could amount to a crime against 

         3        humanity, and it would be interesting to have further 

         4        clarification -- this is still to the OTP -- and it 

         5        would be interesting to have some clarification 

         6        concerning the rule of Mr. Ngurinshuti.  The 

         7        subordinates in this case, in the closing briefs, seem 

         8        to be Mr. Ngirinshuti, even if there is reference to 

         9        "and other".  That is the name mentioned.

        10        

        11        And then, if we take Mr. Ngirinshuti as the candidate 

        12        here, what did he actually do, if anything?  Did he kill 

        13        anyone?  Or was he simply on the scene?  You have 

        14        stressed, OTP, that there is a 6(3) liability for 

        15        Dr. Gérard under one of the indictments, but if you take 

        16        the military trapping doctrine according to case law, 

        17        will you explain, then, how that criterion fits into the 

        18        present case?  

        19        

        20        In relation to the Defence, I would be interested in 

        21        getting some more information about the political 

        22        propaganda point and, in particular, the question 

        23        whether there was an organised campaign against the two 

        24        Accused.  That has been lengthily discussed in the 

        25        brief, and it has certainly been considered.  There is 

        26        one issue there: why should these two Accused be the 

        27        target of such an organised campaign?  Both the parties 

        28        agree now that the Accused had no previous political 

        29        attachment or connection.  Why, then, the political 

        30        campaign against these two Accused? 
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         1        Well, these are matters I would appreciate to receive 

         2        some clarification on from the two parties.  I don't 

         3        know whether any of my colleagues have anything at this 

         4        stage which they would like to indicate now.

         5        

         6        So, not at this stage.  And OTP, you have the floor.  

         7   MR. ADEOGUN-PHILLIPS: Your Honour, I will deal with your 

         8        questions concerning the trip to Gishyita and the 

         9        reasons we rely on in support of our theory that the two 

        10        accused persons in this case had reason to, at least in 

        11        the case of the pastor, leave and remain in Gishyita for 

        12        the rest of the day on the 16th.

        13        

        14        Let me represent to Your Honours that we represented to 

        15        you yesterday that the attacks in Kibuye préfecture were 

        16        systematically carried out.  They were widespread and 

        17        systematically carried out.  That naturally implies that 

        18        those attacks were carried out at various locations 

        19        within that préfecture in stages, sequentially.  

        20        

        21        In the scheme of things, I will confine my 

        22        representations to you to the events in Gishyita 

        23        commune.  Now, with the exception of individual homes of 

        24        Tutsi in and around that commune, the evidence adduced 

        25        before this Tribunal, and we -- it's our position that 

        26        there was only one genocide in Rwanda in 1994, and the 

        27        evidence that has been adduced before this Tribunal has 

        28        to be considered in its entirety.  

        29        

        30        In Gishyita commune the only two locations that were 
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         1        attacked on a relatively large scale in April 1994, with 

         2        the exception of the area of Bisesero, were the Mubuga 

         3        parish church and the Mugonero complex; the Mubuga 

         4        parish church and the Mugonero complex.  Now, these were 

         5        two religious institutions.  The Mugonero complex was 

         6        somewhat bigger than the Mubuga parish.  Mubuga parish 

         7        belonged to the Catholics.  Mugonero was an SDA -- 

         8        Seventh-Day Adventist church -- well, complex.  

         9        

        10        Now, the modus operandi was the same.  The attacks at 

        11        Mubuga, the Kayishema judgment at paragraph 400, shows 

        12        you that Mubuga was attacked on the 15th.  The refugees 

        13        were gathered there around about the same time, attacked 

        14        following pretty much by the same mode of execution as 

        15        that which occurred at Mugonero the following day.  

        16        

        17        Now, it goes without saying, therefore, that two things 

        18        need to happen: the presence of the accused persons was 

        19        needed at Mugonero until some stage to keep the refugees 

        20        there.  At least, you needed them there until at least 

        21        the morning of the 16th.  You can't go to Mubuga or 

        22        Gishyita before the 16th because there are attacks 

        23        taking place there.  And if we say this was all part of 

        24        a plan, then the Ntakirutimanas at some stage need to 

        25        have some kind of presence at Mugonero to at least make 

        26        people feel secure there, and just make sure they were 

        27        kept there until the opportune time.  Cyangugu was of no 

        28        use; that's an hour away, or more.  Gisovu was of no 

        29        use.  And that's why we say that they had to remain in 

        30        Mugonero.  That's the first point.
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         1        The second point is that a close scrutiny of the modus 

         2        operandi of the genocide would imply that certain 

         3        individuals that were local to certain areas logically 

         4        supervised, or masterminded, or encouraged the 

         5        commission of attacks in their respective localities.  

         6        They are not going to expect someone to come from 

         7        Kibuye, three hours away, to supervise massacres in 

         8        Gishyita.

         9        

        10        Now, anyone who has read through the jurisprudence of 

        11        this Tribunal is familiar with the Musema case.  Musema 

        12        had to deal with business in Gisovu.  That was his 

        13        forte; that was his area.  Likewise, Kayishema took care 

        14        of Gitesi commune.  Sikubwabo dealt with Gishyita, and 

        15        that's where these accused persons are involved.  That's 

        16        our submission.  They had to take care of Mugonero.  

        17        That was what the plan was all about.  They were native 

        18        to Mugonero.  Their presence there was instrumental in 

        19        making the refugees feel secure, and to keep them there, 

        20        to continue encouraging them until the very last minute.  

        21        They couldn't go anywhere else because there were 

        22        attacks at Gishyita.  And they only turned up at 

        23        Gishyita when those attacks had stopped.  Evidence of 

        24        that, what the pastor said to Gourevitch: Gishyita had 

        25        killed its people already.  It's not the sort of thing 

        26        Philip Gourevitch could make up, Your Honour.  It's not 

        27        the sort of statement that a journalist makes up on his 

        28        own.

        29        

        30        In 1995 in Laredo, Texas, in the United States, 
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         1        Pastor Ntakirutimana tells the journalist, "We left for 

         2        Gishyita because there was peace in Gishyita".  They'd 

         3        killed their people already.  Well, if you read the 

         4        Kayishema judgment and paragraph 400, you will find 

         5        that, indeed, Gishyita had indeed killed its people 

         6        already by the morning of the 16th, Your Honour.  And we 

         7        say that he only knew about that because he was part of 

         8        that plan.

         9        

        10        Those are my submissions on the question concerning why 

        11        they left.  

        12        

        13        In relation to your question concerning the going and 

        14        coming, the various convoys, well, that again is -- can 

        15        be explained with relative ease, Your Honour.  I 

        16        represented to Your Honour yesterday that in Ngoma 

        17        secteur, there were only three vehicles; three vehicles.  

        18        It's not the sort of thing many of us in this courtroom 

        19        would imagine; living in an area where there are only 

        20        three vehicles.  In the entire commune -- and a commune 

        21        in Rwanda is the equivalent of a state in my country, or 

        22        a region somewhere else -- there were seven vehicles, at 

        23        most; seven.  Again, that is exceptional and unique in 

        24        itself.  

        25        

        26        So you have the commune office vehicle.  You have the 

        27        personal vehicle belonging to the pastor; another one 

        28        belonging to Gérard; a hospital vehicle; one belonging 

        29        to Ruzindana; and Witness PP's vehicle.  Seven.  And the 

        30        evidence of our witnesses centre on those seven 
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         1        vehicles.  Now, our evidence is that if the plan was to 

         2        evacuate the women and the older men, including the 

         3        pastor, having created the enabling environment -- 

         4        no one else drove the pastor's vehicle.  So he's driving 

         5        one vehicle.  Gérard is the pastor's son.  It's only 

         6        logical that they use his own vehicle or the hospital 

         7        vehicle that he has access to, to convey the remaining 

         8        passengers.  So off they go to Gishyita.  

         9        

        10        Now, ask me what Ruzindana was doing at the time.  Well, 

        11        the witnesses tell us that Ruzindana was busy placing 

        12        attackers at various locations within the complex; 

        13        likewise Sikubwabo.  I mean, it defies belief, 

        14        Your Honour; somebody must have organised those attacks. 

        15        They were efficiently executed.  And we say that, having 

        16        created their enabling environment that morning by 

        17        providing the logistical support, by making those 

        18        refugees feel secure, when they had no reason to until 

        19        the very last moment, by transporting attackers to the 

        20        complex and collecting all the keys from the various 

        21        hospital officials and pastors and what have you that 

        22        had positions of authorities and had keys to various 

        23        safes and locations, the time had come for the pastor to 

        24        leave, and he did.  

        25        

        26        His role -- he had fulfilled his role.  What is a 

        27        73 year old man going to do chasing attackers and 

        28        dodging stray bullets in a complex?  He left.  He had 

        29        fulfilled his role.  It was now time for the younger men 

        30        to carry on.  And that's our position.   Hence, the 

                              ICTR - TRIAL CHAMBER I

                                       128

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        reason for the convoys of vehicles.  

         2        (Pages 87 to 129 by Verna Butler)

         3        

         4        

         5        
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         1        1530H

         2   MR. ADEOGUN-PHILLIPS: (Continuing)

         3        In other words, there was a shortage of supply of 

         4        vehicles.  Every vehicle was needed; every able-bodied 

         5        man who could drive a vehicle was needed.  And, 

         6        therefore, that explains why vehicles were seen going 

         7        and coming, including that of Gérard Ntakirutimana, be 

         8        it personal or the hospital vehicle.  

         9        

        10        Your Honour asked another question about how Gourevitch 

        11        or why the pastor would have given Gourevitch a copy of 

        12        the letter.  Well, I think the question I should pose or 

        13        pose to myself basically is why did the pastor keep the 

        14        letter in the first place?  Why did the pastor keep the 

        15        letter in the first place?  That's the first question.  

        16        

        17        Now, the second question about that letter -- and it's 

        18        very interesting that Your Honour actually asked that 

        19        question -- is that why did the pastor bother to have 

        20        that letter translated?  Why did the pastor bother to 

        21        have that letter typed?  Because we have done nothing -- 

        22        we have done nothing to what we obtained from 

        23        Gourevitch.  We got a photocopy of a handwritten letter; 

        24        we got a typed version, and we got a translated typed 

        25        version in English.  We have done nothing to what is 

        26        contained in Prosecution Exhibit 2.  We've simply handed 

        27        it to you the way it was handed to us, and Gourevitch 

        28        tells us that is exactly how he received it from the 

        29        pastor.  And one wonders what was the import of the 

        30        letter written to him by seven individuals that he would 
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         1        have carried that letter, in spite of all that went on 

         2        at the time, all the way to the United States, kept it, 

         3        had it translated, typed it up, offered to speak to a 

         4        journalist voluntarily in the presence of his counsel, 

         5        and when asked if he had a copy of the letter he said, 

         6        "well, here it is in the folder" -- a copy is made on 

         7        the fax machine.  We say the pastor basically had 

         8        started working on his alibi whilst he was in the 

         9        States.  That's the only logical explanation.  

        10        

        11        I received this letter, and on the basis of this letter, 

        12        I took action.  "I went off to the bourgmestre that 

        13        morning and pleaded for their lives.  He refused to 

        14        help".  That's the only logical reason.  Why didn't he 

        15        keep a copy of his reply like he kept of a copy of the 

        16        letter?  That's the only explanation, Your Honour, and 

        17        that's our position on the matter.  

        18        

        19        Unless I can help Your Honours with other matters, 

        20        Mr. Kapaya and Ms. Stevens will deal with matters 

        21        central to their submissions.  I'm grateful. 

        22   MR. KAPAYA: Good afternoon, Your Honours.  Good afternoon, 

        23        members of the Defence.  

        24        

        25        Your Honours, I wish to deal with two issues; one 

        26        relating to the -- what you call the removal of the 

        27        church at Murambi, but which we call the destruction of 

        28        the roof of the church at Murambi, and then on the issue 

        29        that is raised in the Kupreskic case and how it impacts 

        30        on 96-17.  
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         1        I wish to start with the Murambi issue.  

         2        

         3        Your Honour, if -- a glance at paragraph 4.16 of the 

         4        indictment clearly reads that the Prosecution is 

         5        charging the Accused person, Pastor Elizaphan 

         6        Ntakirutimana, removed the church at Murambi -- 

         7        destroyed the church at Murambi.  Now, we say that he 

         8        destroyed it.  Why?  Because the evidence from the 

         9        witnesses we led on this issue -- that is, Witness GG, 

        10        witnesses -- Witness DD and Witnesses YY and SS, 

        11        testified cumulatively that during the genocide the 

        12        Tutsi from various locations in Gishyita, Gisovu, 

        13        Rwamatamu and other places used to stay in that church 

        14        at night and when it rained.  And it's our submission, 

        15        Your Honours, that they used that place as a place of 

        16        residence, as a place of refuge, because they had ran 

        17        away from the -- from what was happening then in the 

        18        immediate environment, that their houses had been 

        19        destroyed; they had nowhere to stay and they used that 

        20        place as a hiding place. 

        21             

        22        Now, when -- we allege that when the Accused persons 

        23        discovered that some Tutsi refugees were hiding in this 

        24        place they went there and destroyed it so -- lest they 

        25        continue hiding there so that they don't get shelter 

        26        from there to shelter against the rain or to hide out 

        27        against possible snakes, for instance, if they chose to 

        28        -- those who did not sleep there.  Because if you stay 

        29        in the forest you risk being bitten by snakes or killed 

        30        some other way.  So the Tutsi decided to stay at this 
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         1        place as a shelter.  And the testimonies we have, 

         2        Your Honour, is that the Accused persons -- we have this 

         3        from the direct quote from Witness GG -- that they 

         4        destroyed the roof lest Tutsi continue hiding in this 

         5        place.  And if it were simply a question of removal, 

         6        that is different because the pastor could have gone 

         7        there and said, "oh, I see now there is an emergency in 

         8        this country, so I think that if I leave the -- you 

         9        know, the iron roofs -- the sheets the way they are 

        10        there is a possibility that thieves or plunderers may 

        11        come and steal it.  So I better remove them and keep 

        12        them in safety until such time when I may bring them 

        13        back and, you know, get them installed on the church".  

        14        But that's not what we are saying.  We are saying that 

        15        he destroyed that place so that Tutsis do not continue 

        16        taking shelter in that building.  And this, Your 

        17        Honours, goes to genocidal intent.  It goes to genocidal 

        18        intent in the sense that he wanted this -- you know, the 

        19        Tutsi refugees exposed, exposed to attackers during the 

        20        day and during the night, and in that way, it was easy 

        21        to attack and kill them because they don't have a place 

        22        to keep -- to stay.  

        23        

        24        To be fair, that's what I wanted to submit on that 

        25        issue, Your Honours. 

        26             

        27        Now -- may I now move to the press issue, the issue that 

        28        has been raised suo motu, and see the extent to which it 

        29        impacts on 96-17.  Your Honours, that case -- in the 

        30        Kupreskic case, Witness HH in that case had testified to 
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         1        the Accused person, Kupreskic and another, having taken 

         2        part in the killing of his father at his -- their 

         3        residence.  Now, that was a matter that was not pleaded 

         4        in the indictment initially and it is a matter whereby 

         5        disclosure was made hardly a month before Witness HH 

         6        testified.  

         7        

         8        Now, the trial chamber found that there was sufficient 

         9        notice -- the month within which -- the time period 

        10        within which disclosure was made, the trial chamber 

        11        found that the notice was sufficient and therefore 

        12        proceeded to convict the -- Kupreskic and another with 

        13        persecution.  When it went to appeal, the Appeals 

        14        chamber was of the view that the notice was not 

        15        sufficient and that the indictment was vague, and the 

        16        conviction was quashed.  

        17        

        18        Now, it's my humble submissions, Your Honours, that the 

        19        facts of that case are distinguishable from the facts of 

        20        the indictment of 96-17.  

        21        

        22        If you look at paragraphs 4.13 and 4.17 of the 

        23        indictment, we allege that -- we allege three basic 

        24        things; firstly, that the Accused persons went to 

        25        Bisesero between April, May and June.  That is the first 

        26        thing 96-17 does.  Secondly, it says that the Accused 

        27        persons went there in convoys of attackers, that is, 

        28        they thread attackers to the area of Bisesero.  This is 

        29        the second thing that it does.  And thirdly, that the 

        30        Accused persons, that's the pastor and the doctor, 
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         1        participated in attacks in the Bisesero area.  So we 

         2        allege basically three things as regards to 96-17.  

         3        Now as regards the first two allegations, these are 

         4        contained in the indictment and the supporting material 

         5        that went with it.  Now, if the Accused persons think -- 

         6        if the Defence think that the indictment is defective 

         7        because it's rather general, then they had the 

         8        opportunity to file a Rule 72 motion attacking the form 

         9        of the indictment partly -- immediately following 

        10        initial appearances.  Now, having failed to do that, 

        11        they had another opportunity.  Immediately at the close 

        12        of the case for the Prosecution they could have filed a 

        13        motion for acquittal, and this is provided for under 

        14        Rule 98bis of the Rules of Procedure and Evidence.  

        15        

        16        Now, the Defence cancelled the -- I mean the Defence 

        17        team have not utilised these procedures which are there 

        18        in the Statute for all to see and instead they have kept 

        19        on complaining about the -- you know, their failure to 

        20        give them notice of alibi because the indictment is 

        21        general, it's vague and whatnot, but the law provides 

        22        them with two specific avenues; before trial and -- I 

        23        mean, before the case for the Prosecution and 

        24        immediately at the close of the case for the 

        25        Prosecution.  I don't want -- I don't know -- I don't 

        26        understand why they decided not to use these avenues in 

        27        defence of their clients.  

        28        

        29        Now, the other issue pertains to non-disclosure of 

        30        specific allegations in the indictment on which we have 
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         1        led evidence and that particularly refers to the killing 

         2        -- the alleged killing by the pastor, of a woman at 

         3        Murambi church.  

         4        

         5        Now, this is testified to by Witness YY -- I don't have 

         6        to go into the details of his testimony -- but the crux 

         7        of the matter is that the witnesses who are supposedly 

         8        -- who were supposedly present at the time YY says that 

         9        a woman was killed did not testify about that incident.  

        10        Now, Your Honours, I believe that the statement -- that 

        11        the evidence of YY, the testimony of YY was a subject of 

        12        a motion by Mr. Clark that they didn't get sufficient 

        13        notice and that they were sort of ambushed by the 

        14        Prosecution.  

        15        

        16        Now, Your Honour, I recall that my colleague argued that 

        17        the testimony -- the fact of the shooting at the Murambi 

        18        church was disclosed to the Prosecution in the course of 

        19        preparing the witness and that is something which was 

        20        disclosed to the Defence immediately when the witness 

        21        came to testify in court.  And I think there was an oral 

        22        ruling to the fact that the notice that was given was 

        23        sufficient for the Defence to prepare in order to meet 

        24        that particular eventuality.  And at any rate, 

        25        Your Honours, the Defence also had an opportunity at the 

        26        -- after the close of the case to call witnesses to 

        27        rebut that particular allegation.  Now, as we say, this 

        28        is something that did not come by surprise because as 

        29        alleged in 4.14 of the indictment, there is --  we 

        30        clearly say that the Accused persons took part in 
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         1        killings of refugees who were in various places.  

         2        

         3        Now, it was -- now, the killing at that place, at Gitwe 

         4        and at Muyira as we -- as witnesses have testified to, 

         5        are part and parcel of what is generally alleged in our 

         6        indictment.  And, for that matter, Your Honour, we 

         7        cannot say that the Defence did not have sufficient 

         8        notice to meet the particular issues that witnesses 

         9        brought out in the course of their testimony in court. 

        10             

        11        Your Honours, I think the same argument runs through to 

        12        the testimony of Witnesses GG in respect of the killings 

        13        -- the other killings -- the killings of Ignace 

        14        Ruguzangoba and the testimony of DD in respect of the 

        15        killing of, I believe, Munyandida and his child.  We 

        16        also have the testimony of YY again in respect of the 

        17        killing of Nzamwita.  The point we are making, 

        18        Your Honour, is that these matters arose in the cause of 

        19        prepping up witnesses, matters which we didn't know.  

        20        And, actually, I recall Your Honour in the testimony of 

        21        GG, when Mr. Clark brought out this issue, I intimated 

        22        to the Chamber that I also got to know about this matter 

        23        the day -- I mean, the night when I was prepping the 

        24        witness and I had asked him why he didn't bring it up in 

        25        the -- you know, in his statement, but the witness said 

        26        that he had told the investigators about it.  So there 

        27        was no other way -- there was no way -- no any other way 

        28        we could go about it (sic).  And we think that 

        29        immediately those new matters came up, we conveyed them 

        30        to the Defence.  So we cannot say that they didn't have 
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         1        sufficient or enough notice in order to prepare for 

         2        their Defence.  

         3        

         4        And those, Your Honours, are my humble short submissions 

         5        as regards the Kupreskic case and how it impacts on our 

         6        96-17.  Thank you, Your Honour.

         7   MR. PRESIDENT: Thank you.  And then who is next?

         8   MR. ADEOGUN-PHILLIPS: Your Honour, just a minor point in 

         9        reply to your question as to what our position is as to 

        10        why they left.  I had left out one of the submissions I 

        11        made yesterday, which is simply that one of the reasons 

        12        why the Accused persons, or at least the pastor, left 

        13        and stayed was the fear of reprisal attacks.  That's one 

        14        of the submissions I made yesterday, and we say that for 

        15        this simple reason: The refugees at the complex were in 

        16        no doubt that the pastor could help them.  That's why 

        17        they wrote him the letter.  The gendarmes that took the 

        18        letter to the pastor were in doubt that the pastor was 

        19        in a position to help those refugees.  He didn't and he 

        20        knew fully well that that wasn't going to go down too 

        21        well with those refugees.  

        22        

        23        The fear of reprisal attacks.  They themselves tell you, 

        24        Your Honours, that as they left the complex, missiles 

        25        were being hurtled at their vehicles.  He told you when 

        26        you asked him -- or he told me when I asked him, the 

        27        pastor, in cross-examination, "why hadn't you taken the 

        28        letter there yourself?" He said it himself: "They seemed 

        29        angry.  I felt that they would do to me what might 

        30        eventually happen to them" --  or words to that effect, 
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         1        Your Honour.

         2   MR. PRESIDENT: Ms. Stevens. 

         3   MS. STEVENS: Your Honour, you had asked the question as to 

         4        the involvement of Ngurinshuti in the attack.  As far as 

         5        employees at the hospital, the Prosecution brief cites 

         6        to Ngurinshuti.  

         7        

         8        I believe the other question that you had asked was the 

         9        control -- Gérard's responsibility for acts undertaken 

        10        by Ngurinshuti.  The --

        11   MR. PRESIDENT: Yes, there are two issues; one, what did 

        12        Ngurinshuti actually do?  And the next issue is, in view 

        13        of the Defence's brief and also was mentioned by 

        14        Mr. Jacobs this morning, you haven't really commented 

        15        upon the hierarchy, and I am adding what about case law; 

        16        what about the military trapping doctrine?  These are 

        17        the two remaining issues. 

        18   MS. STEVENS: Your Honour, first of all, the activities of 

        19        Ngurinshuti, the brief states -- we have stated in our 

        20        brief that he participated in the attack on April 16th; 

        21        he was seen placing attackers at the complex.  I can 

        22        give you the paragraphs in the briefs where Ngurinshuti 

        23        -- the testimony reflects Ngurinshuti's activities at 

        24        paragraph 306, paragraph -- paragraphs 305 and 306, 

        25        where witnesses are talking about Ngurinshuti placing 

        26        attackers at the complex.  That's principally the -- and 

        27        his general presence at the complex and participation in 

        28        the attacks.  Those are principally what our brief cites 

        29        to.  

        30        
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         1        Now, in terms of -- in terms of the hierarchy or who was 

         2        the director of the complex -- well, first of all, let 

         3        me take a stand back and talk about we state that 

         4        Dr. Gérard should be held responsible under the doctrine 

         5        of command responsibility.  We admit that he was -- he 

         6        is a civilian.  Nonetheless, he still would be 

         7        responsible for Ngurinshuti's actions or the actions of 

         8        any -- taken by employees at the hospital if he had 

         9        effective control over the subordinates.  

        10        

        11        We have submitted in our brief that he was the de facto 

        12        director at the hospital at the departure of 

        13        Dr. Giordano, who was the director of the hospital.  

        14        Dr. Gérard became the director for the various reasons 

        15        cited in our brief.  Also, the -- I would like to add 

        16        that he, Dr. Gérard himself, testified that during May, 

        17        June, July, part of his activities included seeing to 

        18        accommodation problems for staff.  Now, although that 

        19        happened after April 16th, when you put the evidence in 

        20        context, it does show as the Prosecution has stated, 

        21        that Dr. Gérard was the de facto director of the 

        22        complex.  

        23        

        24        Now, the evidence indicates that Dr. Giordano was the 

        25        director and as the director, he was obviously was the 

        26        highest official of the complex and with that comes the 

        27        necessary functions and responsibilities.  By virtue of 

        28        Dr. Gérard taking over that position, Dr. Gérard then -- 

        29        it cannot be said that Dr. Gérard did not have control 

        30        over the employees at the complex. 
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         1        Now, as to Dr. Gérard's responsibility for Ngurinshuti's 

         2        activities, Ngurinshuti, as I stated, took an active and 

         3        positive step towards -- towards the perpetration of the 

         4        activities at the complex.  He was seen placing 

         5        attackers at the complex.  That was a direct act and 

         6        Dr. Gérard, by virtue of his position as the director, 

         7        had every responsibility to either prevent this act or 

         8        to punish it at its occurrence.

         9   MR. PRESIDENT: Thank you.  Would that bring the submissions 

        10        of the OTP to an end?

        11   MR. ADEOGUN-PHILLIPS: I'm just going to address one or two 

        12        issues, Your Honour, just a specific point that has been 

        13        raised by my learned friends for the Defence. 

        14   MR. PRESIDENT: Please do.

        15   MR. ADEOGUN-PHILLIPS: And that relates to the reporting 

        16        structure between Ngurinshuti and other employees of the 

        17        hospital.  It is their position, the position of my 

        18        learned friend for Gérard Ntakirutimana, that the 

        19        employees at the hospital did not report to Gérard, but 

        20        rather, to Ngurinshuti.  Well, we don't accept that.  

        21        

        22        It is our submission -- and we make that submission in 

        23        paragraph 769 of our brief -- that Gérard Ntakirutimana 

        24        was the de facto director.  When we say a director we 

        25        mean the medical director.  He was also an 

        26        administrator.  Now, those two tasks are contained 

        27        between -- in that role as director; administration and 

        28        the technical aspect of his work which was being a 

        29        doctor, and that's the case in any hospital of that 

        30        size.  You really have to be a very big hospital to have 
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         1        divisions.  

         2        

         3        Now, in this building we have one man who, in terms of 

         4        administration, is responsible for every staff member; 

         5        it could be the chief of personnel; it could be the 

         6        registrar, regardless of the hierarchy.  But not 

         7        everyone reports to the registrar or to the chief of 

         8        personnel -- I certainly don't.  But in terms of the 

         9        welfare of staff members, he is charge and this is 

        10        exactly the same relationship that those hospital 

        11        employees had with Ngurinshuti.  The chief of personnel, 

        12        chef de cabinet, whatever you call him, is someone who 

        13        handles general administrative matters; co-ordinates 

        14        leave days and other entitlements, et cetera, et cetera.  

        15        In terms of reporting structure and effective control, 

        16        the director of that hospital had effective control over 

        17        each and every staff member in the hospital.  

        18        

        19        We say that during the relevant period and following 

        20        Giordano's departure, that person was Gérard 

        21        Ntakirutimana, and you would find that in our 

        22        submissions from page -- from paragraphs 763 to 769.  

        23        

        24        I'm grateful, Your Honour.

        25   MR. PRESIDENT: Thank you very much, OTP.  

        26        

        27        The Defence, and maybe I should add one other issue, 

        28        having listened to some of your observations here.  The 

        29        attack on the 16th, was it organised or was it -- was it 

        30        organised for a genocidal intent or was it simply Reuben 
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         1        as stated on page 215 of the Defence brief?  

         2        Defence, please. 

         3   MR. CLARK: I will address a few of these and perhaps 

         4        Mr. Jacobs will want to readdress some of them, and I 

         5        may leave some for him and I may overlook some, but I 

         6        will do my best to start out.  

         7        

         8        There was a question -- political propaganda campaign, 

         9        why these two.  Well, I think the first thing to observe 

        10        is it was these two in -- they are the ones that had 

        11        their picture on the cover, and they are the ones that 

        12        were spoken of in 141 -- 1D41.  And it's very hard for 

        13        anybody, and certainly for us to know -- I know they 

        14        find it still hard to believe; who and why?  But I think 

        15        clearly it has to do -- in part at least, and I believe 

        16        in a very major part -- but the overall attack on the 

        17        churches, enormous attention on the churches, not just a 

        18        church, but the church; it's the Presbyterians and the 

        19        Anglicans and the -- some others, I guess.  

        20        

        21        The second largest -- and the Catholics, of course, that 

        22        goes without saying.  We know what happened where ten 

        23        bishops and the archbishop were killed one day by RPF 

        24        soldiers about May 20 or something like that, whenever 

        25        it was, in the church area in the church area of Kabaya, 

        26        or wherever it was, near Gitarama -- right in Gitarama, 

        27        probably.  

        28        

        29        The Adventist church is the second largest church -- 

        30        second largest Christian church in Rwanda.  It had about 
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         1        300,000.  The president of the union had been killed 

         2        earlier on in Kigali.  

         3        

         4        A new government that represented a very small minority 

         5        of the people, even if you assumed all the people that 

         6        were identified as ethnic Tutsis were its constituents, 

         7        it was a very small minority government not the kind 

         8        that can win in a democratic election, or come closer.  

         9        And the churches would be independent.  The fact is that 

        10        it's just the opposite of what my McCullum and others 

        11        say; the churches were independent sources of power.  

        12        You ought to watch the politicians step around them, you 

        13        know, court them.  Sure, it may be that the archbishop 

        14        was close to Habyarimana and served on some of his 

        15        committees, but if I know anything about life or the 

        16        relationship between government and churches, that the 

        17        influence went both ways.  Habyarimana needed the 

        18        church, wanted the church, wanted its friendship, and 

        19        the archbishop apparently felt that it would serve 

        20        religion and his people.  So I have to think that it was 

        21        primarily the church and it had to mean, too, that at 

        22        least the pastor was seen as an independent human being, 

        23        not manipulatable, not coercible, not conformist, a 

        24        moderate and a conciliator and a peaceful man but not 

        25        one that would participate in violence or repression or 

        26        anything like that.  And then why Gérard?  

        27        

        28        In part, I think, because it's a very neat way of 

        29        getting at a father and a very cruel way of getting at a 

        30        father, and in part, perhaps -- and I don't mean this 
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         1        unkindly toward the pastor -- that they saw him as 

         2        younger and stronger and more vigorous and a greater 

         3        threat in the future than his father might be.  I go 

         4        back to say that the two were targeted is undeniable and 

         5        we'd have to ask those who targeted them why, but pretty 

         6        clearly it wasn't because of anything they did.  

         7        

         8        The Murambi roof, I don't know if much needs to be said 

         9        about that.  I think it's clear that while it was spoken 

        10        of his being -- of his destroying the roof, nearly all 

        11        of the witnesses spoke of it as being the removal of the 

        12        roof, and the fact is it was the removal of the roof.  

        13        And if you want to know if that's a crime, who do the 

        14        roof belong to?  It belonged to the church.  If you 

        15        believe the church removed it, they were taking their 

        16        own property.  Why?  It could have been because the roof 

        17        was endangered, something was happening to it.  One 

        18        thing, anybody arriving to Rwanda knows is that there 

        19        are a lot of missing roofs and those roofs had a premium 

        20        value, and perhaps the roof was needed elsewhere.  Our 

        21        position is that the pastor didn't remove it and 

        22        Dr. Gérard didn't remove it, but we don't deny that it 

        23        was removed.  We don't -- we may not know but we assume 

        24        it might have been removed.  It wouldn't be the only 

        25        roof around that was removed.  

        26        

        27        The -- now, about the Gourevitch letter, why would the 

        28        pastor give Gourevitch the letter?  Well, the first 

        29        thing you'd have to assume is it was not to inculpated 

        30        him by himself; he wouldn't give him a letter that he 
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         1        thought would make it appear he had done bad things.  

         2        Assessing -- the Prosecution would suggest that that's 

         3        not the real question, the real question is why did he 

         4        keep it?  What are you going to do, you'd say, "oh, this 

         5        little letter, I'll just throw it in the waste basket" 

         6        -- you know.  They didn't have waste baskets, for one 

         7        thing, and perhaps he's against littering, but the truth 

         8        is that this is painful.  It's one of the most -- and 

         9        probably the most; he didn't have birth certificates 

        10        when he was born -- important document in his life.  If 

        11        they give -- and I don't know -- certificates of some 

        12        kind when you become a pastor or the president of the 

        13        association, I don't think those would be nearly as 

        14        important to him as this letter, because this letter 

        15        meant the loss of brothers; the loss of people he'd 

        16        worked with all of his life; the sons of fathers he had 

        17        worked with; people that meant everything to him.  

        18        Issacar Kajongi was a man of enormous importance to him, 

        19        and his wife.  He made him treasurer; it's the second 

        20        highest position in the field.  I say he made and know 

        21        that somehow or other they vote on it in the union, I 

        22        guess, or some place, but the president of the 

        23        association makes a recommendation and his 

        24        recommendation was Issacar and it came through that way.  

        25        Of course he kept the letter.  

        26        

        27        Why translate it?  Because outside of Burundi and 

        28        Rwanda, there are not a lot of people who can read it 

        29        otherwise; because he wanted people to know what it 

        30        said.  There was an official translation and it 
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         1        coincided -- the translation that he'd made, almost 

         2        precisely.  There wasn't any effort to have it say 

         3        something it didn't say.  Why did he keep the reply?  

         4        The reply was taken by a gendarme to the hospital and he 

         5        never got up there to get it back.  He sped into his 

         6        office, he wrote it by hand -- in hand, he didn't have a 

         7        duplicating machine -- he didn't take time to write a 

         8        copy for himself.  He wishes very much he had it.  It 

         9        wouldn't mean nearly as much to him as the other letter 

        10        but still it would be, I mean, you know -- essentially, 

        11        to watch how these pastors what they choose from the 

        12        scripture is always very important to them and I think 

        13        he was -- I think he felt he wrote the most comfortingly 

        14        thing he could.  

        15        

        16        Let's see, what else have we got? 

        17        

        18        The coming and going of the convoys.  I may have got 

        19        mixed up on that.

        20   MR. PRESIDENT: Some of these questions, in particular the one 

        21        you refer to now was simply a question of follow up -- 

        22        following the arguments.  So that was directed to the 

        23        OTP.

        24   MR. CLARK: Okay.  I will have to make a comment or two on it.  

        25        

        26        One is that there was a significant statement made by 

        27        the Prosecutor that he left because he was old and he 

        28        had done all he had to do in Mugonero.  Then why did he 

        29        go to Bisesero?  I've always wondered, what in the world 

        30        could he do in Bisesero?  You know, no one claimed he 

                              ICTR - TRIAL CHAMBER I

                                       147

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        chased Tutsi uphill; at least they were smart enough not 

         2        to do that.  They claimed that he came to identify 

         3        Tutsis, like he's got better eyesight than everybody 

         4        else and recognised them and others can't.  I was even 

         5        argued about whether he wore glasses in those times, 

         6        although it seem pretty clear that he'd worn glasses 

         7        nearly all his life -- not all of his life because they 

         8        didn't have glasses back then when he was a child, but 

         9        for a long, long time.  But I think that it's clear that 

        10        if he wanted to leave Mugonero for Gishyita, then why 

        11        would he leave Mugonero for Bisesero later?  Because, 

        12        you know, there is nothing in it that can be explained 

        13        rationally.  

        14        

        15        Then he said at the same time they were short of 

        16        vehicles.  That was interesting to me too because it 

        17        reminds you forcefully of how primitive, we would say -- 

        18        some might say beautiful, not to have automobiles 

        19        around.  Then why did they spare two?  I mean, of their 

        20        fleet, that's what two-sevenths -- it's 28 percent or 

        21        something like that -- to take all these people up to 

        22        Gishyita, makes the idea that the shortage of vehicles 

        23        was a real problem not very serious.  And, in fact, all 

        24        the testimony that I heard was most people -- most of 

        25        the attackers were walking anyway.  Large numbers, 

        26        wherever you heard of an attack, were walkers.  Perhaps 

        27        in Bisesero, when they got the buses and things like 

        28        that, that wasn't true, but otherwise, it was.  

        29        

        30        Someone had to lead.  I don't remember what the question 
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         1        was but I think the response was -- I think it was over 

         2        here.  Perhaps -- whatever the question was, part of the 

         3        answer was the pastor and his people had to remain in 

         4        Mugonero to keep the population -- to keep the 

         5        population at the complex there, because if he left 

         6        they'd then be afraid.  Although I think that's fairly 

         7        wild, but did everybody else have to stay?  I mean, 

         8        Dr. Gérard's wife had been taken away, Mathias' family 

         9        had been taken away -- I say taken away; I mean gone 

        10        away for security.  Witness 5, who is prominent, his 

        11        wife was away.  It would be easy to say we're going to 

        12        be here if you are planning something.  There is no 

        13        evidence of any planning whatsoever.  

        14        

        15        And it's interesting how they brought in information in 

        16        their argument about Mubuga and other things.  It was 

        17        precisely and specifically prohibited in the order on 

        18        judicial notice -- motion of judicial notice of 

        19        adjudicated facts.  So it came in through the back door 

        20        on that, but I don't know what being in Mubuga, which is 

        21        some 13 kilometres away, or having seen it from a hill 

        22        or having runners come to tell you, none of which 

        23        happened, would inform you about what you ought to do in 

        24        Mugonero.  You knew there was plenty of trouble around.  

        25        It seems to me that there is really no other rational 

        26        explanation for what they did except the sudden decision 

        27        to leave that morning, and they went without possessions 

        28        but with everybody they could get on board.  

        29        

        30        What I'll do on the Yugoslav case -- let me talk first 
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         1        about the military command case.  I will take the early 

         2        part of it and perhaps Mr. Jacobs will want to take the 

         3        other.    

         4        

         5        Responsibility of military command is a very important 

         6        concept and the whole law can bring peace to regulation 

         7        of war crimes.  It goes back to Nuremberg, to one of the 

         8        seven principles.  A commander who has control is 

         9        responsible, just is his subordinates who act on the 

        10        orders of the commander is responsible.  And we saw, you 

        11        know, famous cases like the Japanese commander at Manila 

        12        when apparently tens of thousands of people were 

        13        slaughtered there in 1945 at the end of World War II, 

        14        the Machita.  Considered one of the best disciplined 

        15        generals in the Japanese army, and no one believed he 

        16        could possibly have controlled his men.  But that was 

        17        important business.  The idea that at Nuremberg or at 

        18        any time later the military would have considered that 

        19        such a rule would apply to a professional man, a medical 

        20        doctor who's in a hospital, and there had been a big 

        21        commotion and all the Europeans and others had been 

        22        pulled out and he was left there to take care of the 

        23        sick and now he is -- in spite of the fact that they had 

        24        a personnel director who did it all anyway; he's 

        25        supposed to be in charge, and then are you responsible 

        26        for things you can't really control?  

        27        

        28        And what evidence is there or what reason could cause 

        29        you to believe that if you had people in there, you 

        30        could control them?  I think you'll find, I think, it's 
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         1        Witness 32 -- I don't have my papers over here because 

         2        I've got them over there -- I always look at to see 

         3        whether it's right but -- he's -- I don't want to deal 

         4        with it incidently, but he said he left on the 12th.  

         5        Well, I mean, he was a nurse.  He could have been 

         6        useful.  Dr. Gérard couldn't apparently persuade him to 

         7        stay; he left.  

         8        

         9        We don't know what Mathias did, and if you don't know, 

        10        you shouldn't say something.  But we know that on the 

        11        16th Dr. Gérard wasn't there, and by the time that 

        12        Mugonero came up, the idea of controlling somebody from 

        13        an old relationship -- the hospital's gone, practically; 

        14        that makes no sense whatsoever -- so the idea that a 

        15        civilian would be held responsible for that would be 

        16        such a vast extension of anything that was ever intended 

        17        by principles of responsibility of military command when 

        18        he had no connection with it.  

        19        

        20        Mr. Jacobs can bring us up to date on that if he wants 

        21        to.

        22   MR. PRESIDENT: But again, the only remaining issue now for 

        23        the Defence was this question of the attack, whether it 

        24        was an organised genocidal exercise or whether it was 

        25        the group of Reuben and his local folks only, on the 

        26        16th, in the morning.

        27   MR. CLARK: Frankly, I don't remember.  He said 250 or 

        28        something like that -- I did a lot of  --

        29   MR. PRESIDENT: That's page 215 of the Defence brief; page 

        30        two-one-five. 
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         1   MR. CLARK: Yes, that's where 32, the same guy I was talking 

         2        about, the nurse who didn't come back after the 12th if 

         3        May.  

         4        

         5        Yes, Reuben was a very interesting character.  Several 

         6        people testified about him.  We don't know, but I can 

         7        tell you from all that I know, I don't think he would 

         8        just do -- Reuben or Reuben-like people.  I think there 

         9        were plenty of them involved.  I think that if there 

        10        were two waves, it's probably the Reubenesque group that 

        11        was involved first.  I do think it was a Ruebenesque 

        12        group that created some of the commotion back in the -- 

        13        that was involved either defensively or offensively -- I 

        14        can't remember right now -- several days before the 

        15        16th, back in the commercial centre, and it was pretty 

        16        rowdy back there.  I'm almost sure of that type of 

        17        element, but this is all my speculation; we don't know; 

        18        were the ones who were chasing the driver for ESI on the 

        19        afternoon of the 15th when the pastor happened to be 

        20        standing out in front of his house and saw it and tried 

        21        to stop it.  

        22        

        23        Whether there was more planning: We don't know about any  

        24        planning, but you have to assume that there were 

        25        elements involved and I don't -- I can't name anybody 

        26        because we don't have the slightest idea on the 16th.  

        27        There were certainly people coming from some very great 

        28        distances, but as far as you can tell they were roaming 

        29        everywhere.  

        30        
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         1        I would observe that, in a situation like that, you 

         2        attack where the people are, and I think that explain, 

         3        in part, the attack at Mubuga and the attack at the 

         4        churches.  The reason that there were so many attacks on 

         5        churches is that there were so many people that sought 

         6        refuge in so many churches, in my opinion. 

         7        

         8        There was also always, as we saw it, and as Faustin 

         9        Ntwagiramungu spoke of it, some effort to single out 

        10        leadership on the other side -- I think that -- and a 

        11        number of eye witnesses.  I asked the question 

        12        frequently whether they knew of anybody at Mugonero who 

        13        had sons who'd gone off in the RPF -- I think you 

        14        remember those questions -- and those families had to be 

        15        concerned because, in a small place like that, you can't 

        16        have your sons go off and not have -- I mean, their 

        17        school buddies and everybody else would likely know 

        18        what's going on.  Just like you may remember -- I can 

        19        only remember his first name so I can't give you his 

        20        number -- one of the witnesses who was a young student 

        21        up at ESI and UU was two years ahead of him -- no, not 

        22        at ESI, I'm sorry, at ESAPAN.  And in December of '93, 

        23        when the RPF sent its battalion into Kigali under the 

        24        Accords, UU, he heard boasting about being RPF.  The 

        25        word gets around and that creates some danger.  

        26        

        27        And we want to be as helpful as we can, and I think 

        28        that's why Issacar Kajongi and others felt they had some 

        29        special risks, and I would assume that they did, but we 

        30        don't have knowledge beyond that.  
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         1        Now, let me see; was there anything else that you can 

         2        think of?  Okay.  Thank you very much.  I think Mr. 

         3        Jacobs would want to address some of these. 

         4   MR. JACOBS: Thank you, Mr. Clark.  

         5        

         6        Mr. President, I'm going to be very brief and I'm going 

         7        to try not to tramp over the ground that my learned 

         8        friend has trodden on so ably, but let me just go first 

         9        to the Kupreskic case, and let me point out that at the 

        10        time DD, YY, GG testified, this Court, and I suppose the 

        11        Prosecution, did not have the benefit of the analysis of 

        12        the Appeals Chamber in the Kupreskic case.  And I want 

        13        to take you directly reasoning but first let me set out 

        14        the facts as I understand them very briefly.

        15        

        16        DD -- Witness DD makes a statement first in November 

        17        11th of 1999, and a restatement on July 28th of 2001, 

        18        and then changes the statement again on October 22nd, 

        19        2001; one day before testifying on October 23rd, which 

        20        is the date, by the way, of the release of the judgment 

        21        of the Appeals Chamber.  

        22        

        23        Now, in the first statement, 11th November 1999, DD 

        24        apparently has some lapse of memory.  He forgets so he 

        25        doesn't write down in that statement his wife and 

        26        children had been killed.  I suppose it's something that 

        27        can slip anybody's mind.  I say that with no -- with 

        28        intended irony, of course.  The -- it comes back to him 

        29        though, a year and a half later.  And in a second he 

        30        says of course that the pastor, Pastor Ntakirutimana, 
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         1        had murdered his wife and children.  Although later than 

         2        that, a few months later, he realised he got that wrong 

         3        and that recalling the murder of his wife and children, 

         4        he now recalls that someone else had done it.  Dr. 

         5        Gérard had done it -- no, Dr. Gérard had done something 

         6        else -- I'm sorry, I'm not exactly aware; it changes a 

         7        lot.  And then we get his testimony.  So let's put that 

         8        to one side.  

         9        

        10        YY testifies for the first time at trial, first time at 

        11        trial, that the pastor and Gérard shot and killed ten 

        12        people inside Murambi church.  That's not in the 

        13        indictment.  There is nothing in the indictment 

        14        suggesting that people were killed at Murambi church by 

        15        either of the Accused, and no other -- no other 

        16        Prosecution witness who testified to that mentioned 

        17        killings inside the church.  

        18        

        19        Now, GG, who gave his first statement in June '96; 

        20        second statement July '96; third statement, November of 

        21        1999 and testified on September -- starting 

        22        September 20th, in 2001 --

        23   THE ENGLISH INTERPRETER: Mr. President, I'm sorry to 

        24        interrupt.  This is the interpretation booth.  The 

        25        counsel is not taking the account of interpretation.  He 

        26        is going much too fast.  I'm sorry.

        27   MR. JACOBS: Okay, I'll slow down.  It's tough for me to slow 

        28        down.  

        29        

        30        So, GG then testified that a man call Ignace -- and I 
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         1        won't say his last name -- was shot in Murambi.  Not in 

         2        any of his previous statements -- of course, it's one of 

         3        those things that came to him on the witness stand.

         4        

         5        Now, what does Kupreskic say about that?  Kupreskic says 

         6        the following, and my friend is right that the trial 

         7        chamber said one month notice was okay and the appeals 

         8        chamber said no, it wasn't.  The Appeals chamber went 

         9        further than that.  At paragraph 100, it describes a 

        10        situation which is much like the situation at least in 

        11        DD and GG, where notice was given but extremely late.  

        12        Paragraph 100 -- I'll read it, if you don't mind -- "The 

        13        Prosecution claimed" --

        14   MR. PRESIDENT: That is not necessary we have it in front of 

        15        us.

        16   MR. JACOBS: Okay.  Thank you.  

        17        

        18        So, what the Appeals Chamber then said, "look, if you 

        19        got this information a day before and you wanted to go 

        20        ahead because of expediency, drop the witness; forget 

        21        about it.  You want to go ahead with the trial, just go 

        22        ahead with the trial but drop that witness".  And that's 

        23        what the Prosecution should have done here.  

        24        

        25        And again, if we turn into paragraph 114, there is a 

        26        suggestion throughout the case that it may be possible 

        27        to cure a defective indictment which does not provide 

        28        the details required by the Statute.  And let me just 

        29        back up and parenthetically say, the Statute sets out 

        30        the standard and I think this case clarifies that 
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         1        standard and that's a condition precedent.  

         2        

         3        How do we determine whether the indictment is sufficient 

         4        at law?  We determine it according to the language of 

         5        the Statute and, of course, the nature of the charges.  

         6        But when the charges are serious charges; genocide, mass 

         7        killings, what I read this judgment to say is that the 

         8        Prosecutor has to, before the trial, in the indictment, 

         9        set out the material fact on which its case is based.  

        10        It can't let them unfold during trial.  If it doesn't 

        11        have those material facts beforehand, it should not 

        12        proceed.  And I think what this case says -- can be read 

        13        to say is that granting an adjournment or the provision 

        14        of an amended witness statement is rarely going to be 

        15        effective, and I think there is good reasoning there.  

        16        The case says given factual and legal complexities 

        17        associated with the crimes in the jurisdiction of this 

        18        Tribunal, there are only going to be a limited number of 

        19        cases where you can cure the material defect by timely 

        20        notice.  But not even timely notice may be able to do it 

        21        if it isn't in the indictment, and I think there's a 

        22        reason for this.

        23        

        24        One of the reasons is because the Defence has to prepare 

        25        its case before the Prosecution starts.  When you are 

        26        five or six witnesses into the Prosecution case, and all 

        27        of a sudden, some evidence pops out, serious evidence, 

        28        "you killed", which hasn't come out before and which you 

        29        hadn't been notified of before the trial started, you're 

        30        already prejudiced.  You can't rewind the tape and go 
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         1        back over the first five witnesses and cross-examine 

         2        them so as to examine them about the killing of X 

         3        because you don't know about it.  It's too late.  And I 

         4        think in most cases, as this Court says, it's always 

         5        going to be too late.  And this indictment -- and I 

         6        think frankly it applies to 10 as well; 10 doesn't 

         7        mention many of the things that went on in Mugonero that 

         8        day that were testified to by the Prosecution.  But as 

         9        to 17, again, if we look at paragraph 117 of the Appeals 

        10        decision, there is no particular, there is no mention of 

        11        the places, the names of the people who were killed, how 

        12        they were killed, the killing of the pregnant person and 

        13        all that kind of stuff.  And there is no question of 

        14        waiver or anything like that, we're still in the case, 

        15        we're still in the trial.  We haven't waived our rights; 

        16        they have been raised -- they have been raised by the 

        17        Defence and it's not good enough and it doesn't lie 

        18        above if the Prosecution say, "well, the Defence should 

        19        have done more than simply complain"; we should have 

        20        done this, we should have done that.  

        21        

        22        The burden is on the Prosecutor, I think, under this to 

        23        file a sufficient indictment and to amend, if it's 

        24        allowed to, when necessary. 

        25             

        26        Okay, that's mostly what I'm going say.  I just wanted 

        27        to talk very briefly about the hierarchy thing, with the 

        28        Court's indulgence.  I mean, I suppose I should talk 

        29        about it --

        30   MR. PRESIDENT: Again, that was directed to the OTP.  You 
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         1        dealt with it rather extensively, and the only question 

         2        was case law and the military trapping issue.  That is 

         3        the only notion I'm introducing.  And I take note of the 

         4        observations by the parties but it seems to me that we 

         5        are very close to an end now.  Unless you have anything 

         6        particularly on the military trapping issue.  

         7   MR. JACOBS: I'm trying to see if I can squeeze what I wanted 

         8        to say into the military trapping umbrella, Your Honour, 

         9        but I really -- to be honest, quite honest to the 

        10        Tribunal, that isn't where I wanted to go.  I wanted to 

        11        say something about who was under -- what was the 

        12        evidence of subordinates and --

        13   MR. PRESIDENT: And that's nicely dealt with in the brief.  

        14        Thank you, very much.

        15   MR. JACOBS: I appreciate that, Your Honour.  Thank you.

        16        

        17        Maybe if I could just look at my notes for a second to 

        18        see if there isn't a little bit. Oh, I did want to say 

        19        something.  

        20        

        21        I complained about the citation of what Pastor 

        22        Ntakirutimana had said about not taking the letter down 

        23        to the pastors and I'd said that maybe the Prosecutor, 

        24        you know, misread the transcripts, and I'm happy to 

        25        continue to be charitable but, you know, I might get 

        26        somewhat suspicious when the Prosecutor repeats the same 

        27        translation error.  And it's -- why they repeat the same 

        28        translation error it would seem because that translation 

        29        error indicates that the pastor knew what was going to 

        30        happen to the people at the complex, but that's not what 

                              ICTR - TRIAL CHAMBER I

                                       159

          NTAKIRUTIMANA ET AL                               22 AUGUST 2002

         1        he said.  He said he -- his words, in effect, he didn't 

         2        want them to kill the messenger.  That's what he said, 

         3        and that was clarified, to my recollection, by the 

         4        Court.

         5        (Pages 130 to 160 by G. Harding)
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         1        1630H

         2   MR. JACOBS: I find it disturbing for the Prosecution to rely 

         3        on translation errors.  We've tried to point out in the 

         4        brief some of the other occasions on which they've done 

         5        that.  We didn't do it extensively.  There are quite a 

         6        number of them and, again, somewhat disturbing. 

         7   MR. PRESIDENT: We will watch out for it.

         8   MR. JACOBS: I think my friend wants to take the mike.  Thank 

         9        you very much, Mr. President.

        10   MR. CLARK: I'm sorry I have to come back but I need to add 

        11        one thing to which I'm an eyewitness and Mr. Jacobs was 

        12        not present, pertaining to questions. 

        13        

        14        Mr. Kapaya argued as to YY particularly but then seemed 

        15        to go on to say the same thing to GG, DD, HH, YY and 

        16        others, that they didn't learn about it until shortly 

        17        before the testimony.  This is something that ought to 

        18        be in the record in which the Prosecution said that they 

        19        didn't hear from YY until about two days before his 

        20        testimony.  But there was no explanation as to why they 

        21        didn't tell us. 

        22        

        23        Mr. Kapaya suggested that they told us and we had time, 

        24        and that is not correct.  Unless my memory totally fails 

        25        me, we were never notified about any of those in 

        26        advance.  So I don't know what two days is worth when, 

        27        if you are going to give effective assistance to a 

        28        client, you want to investigate when you hear they shot 

        29        someone that you hadn't heard of before.  So I had to 

        30        rebut the factual allegations so the record didn't seem 
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         1        to say that we conceded that we got notice before the 

         2        actual testimony.

         3   MR. PRESIDENT: Thank you. You indicate, the Defence, that the 

         4        Accused would like a final word, and there is no need 

         5        for the Accused to move.  They can remain seated.  That 

         6        is only, of course, a very brief observation or a final 

         7        comment we are talking about here.  Defence, will you 

         8        organise this, please?  Who is first?

         9   MR. CLARK: The pastor will go first.

        10   MS. STEVENS: Your Honour, before the Accused persons address 

        11        the Court, you had asked for case law.  I realise we 

        12        didn't give you the case law we relied on for the status 

        13        for holding the doctor responsible.

        14   MR. PRESIDENT: We'll find the case law.  Thank you, very 

        15        much.

        16   MS. STEVENS: Musema.

        17   MR. PRESIDENT: Yes, thank you very much, indeed. 

        18        

        19        Now I understand that the pastor is ready.  

        20        Please  proceed, Pastor.

        21   THE ACCUSED ELIZAPHAN NTAKIRUTIMANA: Mr. President, Your 

        22        Honours, I wish to thank the Chamber for allowing me to 

        23        say a word or two.  I'm very sad and I was quite 

        24        afflicted by the events which took place in Mugonero and 

        25        throughout the country.  I was very much affected and it 

        26        is very difficult for me to tell you how I was 

        27        afflicted.  My friends, my neighbours are dead, they 

        28        were killed and yet they were innocent people. 

        29        

        30        Mr. President, Your Honours, what needs to be done is to 
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         1        help the Rwandan people to unite so that Rwanda can have 

         2        peace restored.  I'm a very old man, as you can see, but 

         3        I beseech you, Mr. President, Your Honours, to acquit 

         4        me.  On the 26th of September of this year I will have 

         5        spent six years in detention.  And I'm about 78 years 

         6        old; you therefore understand that I'm an aged person.  

         7        I'm putting myself in your hands, Mr. President, Your 

         8        Honours.  Kindly study carefully my case and please 

         9        ensure that Rwanda doesn't fall into the same tragedy 

        10        that it knew.  May God find his place in Rwanda and 

        11        throughout this planet and that I, Ntakirutimana and my 

        12        wife, Royisi be able to go back to our country, the land 

        13        of our ancestors, in order to die there.  I thank you.

        14   MR. PRESIDENT: Thank you.

        15   THE ACCUSED GÉRARD NTAKIRUTIMANA: Mr. President, 

        16        Your Honours, at this point, when in a moment you will 

        17        be withdrawing in order to deliberate on our case, I 

        18        wish to take this opportunity to address the Chamber and 

        19        to express to you, as has been done by my father, that 

        20        we have suffered a great deal due to the events that 

        21        took place in Rwanda during that time.  We were 

        22        unnerved.  We were shocked by the level of violence 

        23        which caused the death of many innocent persons.  

        24        Amongst those individuals were our colleagues, our 

        25        workmates.  These individuals included domestic staff, 

        26        and I'm here thinking about Catherine, Catherine who had 

        27        worked for us in our house for years and years.  She was 

        28        a victim of that violence.  And many other people, too.  

        29        Muranga was mentioned here to you.  Muranga was my 

        30        classmate in Gitwe for five years, and then at Butare he 
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         1        was at the ITE, and I was at the university and many 

         2        other people.  It's very difficult for us.  But it is 

         3        becoming even more difficult when we are accused of 

         4        having caused -- of having been involved in things that 

         5        we were not involved in, nameable things. 

         6        

         7        At this point in time I wish to recall something said by 

         8        counsel Ramsey Clark.  He said it in English, obviously, 

         9        and therefore allow me to paraphrase this, because I 

        10        have been unable to take note of what he had said in 

        11        writing.  He said, of genocide, "When your whole life 

        12        has been devoted to saving souls is worse than death."  

        13        I think he said something to that effect.  And he was 

        14        right in so saying.  I have been in detention since 

        15        October 1996; my father, since September 1996.  It has 

        16        been difficult.  It's difficult to suffer injustice, but 

        17        it's even more difficult to suffer injustice because 

        18        you're accused of having committed genocide, the crime 

        19        of crimes. 

        20        

        21        Mr. President, Your Honours, on the 12th of August I 

        22        reached the age of 44 years and I'm now beginning my 

        23        45th year.  I studied medicine.  I am a doctor by 

        24        profession and by training.  I think I can certainly be 

        25        of use and service.  I do beseech you, give me that 

        26        opportunity.  You have heard the two parties.  You have 

        27        heard our defence.  I have not done what the Prosecution 

        28        says I did.  I am innocent of the allegations levelled 

        29        against me by them.  I kindly ask you to consider our 

        30        case and to allow me the opportunity to contribute to 
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         1        the well-being of humanity.  I thank you, Mr. President, 

         2        Your Honours.

         3   MR. PRESIDENT: Thank you very much. 

         4        

         5        Well, this brings us to the end of the proceedings.  Of 

         6        course, for the record, one of the Accused has not been 

         7        in detention at this Tribunal for six years, it was only 

         8        more recently that that Accused arrived in Arusha; just 

         9        to have that stated to avoid any misunderstanding. 

        10        

        11        According to Rule 87, deliberations, it's now my task to 

        12        declare the hearing closed, because we have now finished 

        13        the presentation of the closing arguments, and the Trial 

        14        Chamber will now deliberate in private and we will then 

        15        communicate with the parties later and indicate a date 

        16        where judgment will be handed down.  I thank the parties 

        17        for their contribution, everyone in the courtroom 

        18        likewise.  Thank you for the extensive briefs from both 

        19        sides which will be of help to the Chamber, together 

        20        with these closing arguments.  This is the end of the 

        21        case. 

        22        (Court adjourned at 1710H)

        23        (Pages 161 to 165 by R. Lear)
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