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P R O C E E D I N G S 
MADAM PRESIDENT:

Good morning to all.  The Court is in session now. 

May we have the appearances for the parties, starting with the Prosecution?  

MR. KAREGYESA:  

Good morning, Madam President, Your Honours.  The bar is constituted as before. 

MADAM PRESIDENT:

Thank you.  

The Defence?  

MS. TURNER:

Good morning, Madam President, Justice Muthoga and Justice Akay.  The Defence is represented by Allison Turner, yours truly; legal intern, Jakub Machck.  Mr. Léonidas Nshogoza is here, the Accused, as well as the investigator, Jean Martin Ndahiriwe. 

MADAM PRESIDENT:

Thank you.  

Before we proceed with the Court proceedings today, we wish to run the oral ruling on sections against Defence counsel.  

The Prosecutor's case, including cross‑examination, was conducted from 9th February to 

20th February 2009.  The Defence case was scheduled to commence on 9th March 2009.  The Defence sought a one-week postponement of the Defence case, requesting its case to commence on 16th March 2009.  The Defence's request was denied by the Chamber.  

The Chamber adjourned the proceedings on 9th March 2009 because Defence counsel had failed to file a reduced list of witnesses, despite several orders from the Chamber.  She was ordered to file the requisite list by 4 p.m. that day.  However, the Defence again failed to comply.  On 11th March 2009, this Chamber issued a decision sanctioning Defence counsel for her repeated failure to comply with Chamber's direction to file a reduced list of witnesses.  The proceedings were again adjourned on 11th March 2009 sine die because Defence counsel refused to commence the Defence case, despite two witnesses being present in Arusha and one in the courtroom.  Defence counsel refused to make an opening statement or commence examination of any witness and stated that she did not know her case.  In addition, the Chamber had to repeatedly direct Defence counsel to sit down, to stop interfering and advised her that her conduct amounted to contempt of Court.  

At the end of 11th March 2009 proceedings, the Prosecutor submitted that despite repeated warnings, Defence counsel behaved in a manner contemptuous of this Court, obstructive of the proceedings and that her misconduct should be sanctioned under Rule 46(A) of the Rules of Procedure and Evidence.  As a result of Defence counsel's unwillingness to proceed, the Chamber adjourned the 11th March 2009 proceedings sine die. 

Rule 46A of the rules allows the Chamber to impose sanctions against counsel after a warning, if, in its opinion, his or her conduct remains offensive or abusive, obstructs the proceedings or is otherwise contrary to the interests of justice.  Rule 46(B), a Chamber may also, with the approval of the President, communicate any misconduct of the counsel to the professional body regulating the conduct of the counsel in his or her state of admission. 

The Chamber has cautioned Defence counsel on various occasions about appropriate conduct in the courtroom, her tone when addressing the Bench, her language and the counsel's obligation to comply with the Chamber's orders.  The Chamber considers that despite repeated warnings the conduct of the Defence counsel throughout these proceedings have led to unnecessary delay, has been obstructive and contrary to the interests of justice. 

The Chamber, therefore, one, sanctions Defence counsel, Allison Turner, pursuant to Rule 46(A) of the rules, by imposing a fine of $500; Two, invites counsel to submit to the Chamber a written apology for her conduct during the proceedings on the 11th March 2009, no later than Tuesday, 17th March 2009, at 9 a.m; Three, directs the registrar, pursuant to Rule 46B of the rules, to seek the President's approval to communicate Defence Counsel Allison Turner's misconduct, including copies of the written decision, if any, the records of the proceedings of 9th and 11th March 2009 and a written apology filed by the Defence counsel in compliance with this decision, to the professional body that regulates the conduct of the counsel in her state of admission.  The authoritative version of this decision in the written version, which will be filed shortly.  

The Chamber now directs the Defence lawyer to make her opening statement.  Thank you. 

MS. TURNER:

Thank you, Madam President.  Before I make the opening statement, I would like to say that the first thing that I need to say as Defence counsel for Léonidas Nshogoza is that the Defence apologises for any misunderstanding in relation to the Trial Chamber's decision that ordered the Defence to limit its number of witnesses to ten.  The Defence has always done its level best to keep the Trial Chamber fully appraised of all relevant circumstances concerning its witnesses by filing all the necessary submissions as the developments occurred.  In this regard, yours truly has followed her client's instructions not to file the list of ten witnesses, guided by her ethics, her duty and professional obligation to protect Mr. Nshogoza's rights to a fair trial.  That is what guided Defence counsel. And Mr. Nshogoza and myself as the Defence, begins the presentation of its case, would like to ask the Trial Chamber to reconsider and set aside its decision of 11th December ‑‑ not December ‑‑ March 2009, and at this point ‑‑ because we've now just heard a second oral decision sanctioning Defence counsel.  

I will submit the submissions requested by Madam President as soon as I have an opportunity to do so.  However, we would request that the Trial Chamber reconsider its decision so that the Defence can attend to the task at hand, which is, focusing and working and dedicating itself with all the professionalism and energy that this case deserves. 

The Defence assures the Trial Chamber of its utmost respect for the Trial Chamber and its orders.  And again, with respect to the issue concerning ten witnesses, Defence counsel was guided by her ethics and the instructions of her client alone.  And we believe we made submissions on these points, and humbly and respectfully request that the Trial Chamber reconsider its decision. 

And with respect to the witness situation generally, the Defence must underscore its highly exceptional and disconcerting events that have taken place in the last three weeks which factor into the list of 
ten witnesses issue, because when Defence protected witnesses ‑‑ 

MADAM PRESIDENT:

Madam Turner ‑‑

MS. TURNER:

I am just ‑‑ 

MADAM PRESIDENT:

Are you revisiting the issue of ten witnesses here now? 

MS. TURNER:

What I am doing, Madam President, is explaining the context of making the filing that the Defence made.  And I would add that not only does the conveyance of information on protected witnesses to the prosecutor general cause great concern and did not impact whether or not the Defence could even file a list of ten witnesses.  But when the Defence did file its list last Monday, further to the Chamber's order, it stated in its submission that it could only file four names because we did not know who else would testify.  And yours truly tried to explain that the Defence doesn't want to force witnesses to testify if, after they learn that their names were given to the prosecutor general, they do not wish to testify.  We would love for them to testify.  That is our objective. 

MADAM PRESIDENT:

Madam Turner.

MS. TURNER:

Yes.

MADAM PRESIDENT:

If you want the Chamber to reconsider your ‑‑ to reconsider its decisions, we would like you to file a written ‑‑ if you so wish, to file a written application for reconsideration.  Now, let us proceed with today's proceedings.  Please make your opening statement without wasting any further time. 

MS. TURNER:

Thank you, Madam President.  

Madam President Khan, Justice Muthoga, Justice Akay, this is a case ‑‑ the case of 
The Prosecutor versus Léonidas Nshogoza is a case concerning witness protection measure violations; it is a case about inappropriate contact with protected witnesses; it is a case about influencing witnesses; it is a case of intimidating protected witnesses.  But this case, although it is Mr. Nshogoza, who is on the stand, is not about any facts or any reality that occurred with respect to him.  This is a case of smoke and mirrors, violations of witnesses protection measures, inappropriate contact, influencing protected witnesses, that took place by the Office of the Prosecutor. 

The recent revelation by a section of this Honourable Tribunal on Monday, 9th March 2009, that WVSS in Kigali sends letters containing the names of protected witnesses, including Defence protected witnesses.  Letters are sent to the prosecutor general of Rwanda, and the reason for this is because the ICTR wants to know if these people are available to testify.  

Now, it's been no secret here at the Tribunal that when detainees need to be transferred to Arusha, information concerning these detainees who will ultimately become witnesses needs to go through 
the proper channels in Rwanda.  But it was shocking news to find out that protected Defence witnesses also go through this conduit of information.  The Defence considers this a violation of witness protection orders.  And this reality that the information concerning protected Defence witnesses is further cause for concern because if the information is disclosed purely to obtain travel documents, then with all 
due respect to the Tribunal authorities, the department of immigration is the government organ that 
is concerned by that matter.  It is that department that issues the necessary travel documents.  But 
we have learned now in the last couple of weeks that the witness particulars are given to the 
head prosecutor for the state of Rwanda, and this is cause for great concern.  This changes the rules of the game.  

The Defence, until that revelation, was under the belief that witness protection orders were respected and witness particulars were not given to persons or entities that did not absolutely require that information for the purposes of administering this tribunal.  Documents are put in a vault downstairs under seal so that people can't see this witness particular information.  But now we know that this information is with the Rwandan authorities.  And it is incumbent upon the Defence to inform all of its witnesses of that fact so that they can take an enlightened decision as to whether or not they want to proceed with their testimony.  
The situation, as it stands now with the Defence for Léonidas Nshogoza, is that we have two unprotected witnesses: Ms. Aïsha Condé, and the Accused himself.  We have 
two protected witnesses who were in Arusha and who the Defence spoke to, and those witnesses have, after asking questions and receiving answers, agreed to testify.  We just learned this morning that one of our witnesses ‑‑ 

MADAM PRESIDENT:

Madam Turner, the submissions that you are making, are they part of your opening statement? 

MS. TURNER:

Yes. 

MADAM PRESIDENT:

The submissions that you are making now regarding these witnesses' protection have already been put in written motion.  And are you going to repeat in your opening statement, Madam Turner? 

MS. TURNER:

Thank you, Madam President.  There are outstanding issues relating to my witnesses and I am trying to explain to the Bench what the status of the current situation is.  This is part of my opening statement, and if I have made submissions in writing, I know of no rule that says that the submissions cannot be said orally.  This is part of the package of the opening statement.  One element leads into the next, into the next, into the next.  I would be most obliged if I will be permitted to make my opening statement. 

JUDGE MUTHOGA:

Madam Turner, you are, of course, permitted to make your opening statement.  But you remember 
last time I urged you to please believe that if you tell us something once or twice, we have capacity to understand it.  If it has to be the third, fourth, fifth time the same thing, it is discomforting, to put it mildly.  So these arguments you have put forward were put forward the last time.  You went through it.  You explained the dismay with which you had learned that this information is conveyed to the 
prosecutor general.  You also did that in your application.  Surely, you must believe that at some point even Judges with dunderheads get it.  There is some period or some time ‑‑ some moment in time when these things get understood.  So, when that happens, proceed on to something else, something different.  It is not that we don't want to hear them, but we have heard them and we have internalised them and we would be acting on them in accordance with the rules of justice.  And we don't have completely unlimited amount of time available for us to repeat the same thing over and over and over again.  That is all we are concerned with. 

MS. TURNER:

Thank you, Justice Muthoga.  However, as I just said ‑‑ and this is not to repeat incessantly the same submissions, but these submissions work into my opening statement.  I believe, for the benefit of anyone who may have any interest whatsoever in either reading this opening statement at one point in time or another, or who is interested in listening to it now, in addition to Your Lordships, I would like to present a complete picture of the current situation.  And I beg your indulgence to allow me to cover the points that make up the essential issues raised in my opening statement.  

I have maybe 30 more seconds to go on this point, anyway. 

MADAM PRESIDENT:

Okay.  Go on, then. 

MS. TURNER:

Thank you.  So with respect to the remaining witnesses, now we have covered four that we know will be able to testify and have agreed under these new circumstances.  There remain seven others.  These seven other witnesses arrived in Arusha yesterday and they have not been informed of the new facts, which are that their personal information has been given to the prosecutor general of Rwanda.  Now the Defence will need to inform its witnesses of that information.  

JUDGE MUTHOGA:

Madam Turner, are all those seven witnesses people who do not have travel documents, people who must be assisted in obtaining travel documents, or are some of them people who have travel documents, in any event?  

MS. TURNER:

I am not able to answer that question.  WVSS would be in a position to answer that question.  But, in any event, if these people do not require travel documents, then I would need to be informed from WVSS if my witness particulars, the protected information of people who are not travelling, is still given to the prosecutor general because I need to know what to tell my witnesses in order to give them accurate information. 

JUDGE MUTHOGA:

Proceed.  You will get that from the WVSS when they ‑‑ 

MADAM PRESIDENT:

I think the representative of WVSS is in the courtroom. 

JUDGE MUTHOGA:

Is he? 

MADAM PRESIDENT:

Yes. 

Can we have your response to this ‑‑ to Madam Turner's submissions? 

MR. KALUMO:

Thank you, Madam President.  Can lead counsel ask again what information she wants in particular from WVSS?  

MS. TURNER:

Yes.  The question is for witnesses ‑‑ protected witnesses who do not require travel documents, are their particulars, nonetheless, sent to the prosecutor's general's office for Rwanda, or is it only exclusively that those particulars are sent when travel documents are required? 

MR. KALUMO:

Madam President, as regards to the question from lead counsel, WVSS works very closely with the Rwandan government, and when witnesses who don't have travel documents ‑‑ we seek the assistance of the Rwandan government to expedite the provision of travel documents for witnesses to come to Arusha for testimony purposes.  Thank you.

JUDGE MUTHOGA:

You have not answered the question, Mr. WVSS, which is this:  In respect of witnesses who have travel documents of their own, who do not require to be issued with travel documents, do you, nevertheless, communicate their particulars to the prosecutor general?  

Is that not the question Madam Turner? 

MS. TURNER:

Yes, it is. 

MR. KALUMO:

The communication, Honourable Judge, that is made to the Rwandan government authorities to assist in obtaining travel documents for those who don't have, there is no need to apply for travel documents because they have already got them.  Thank you.

MS. TURNER:

Then the question might be differently phrased, because when the letter is sent to the 
prosecutor general, it is a request for availability of witnesses to testify in one case or another.  So what is this availability?  Is it only the facility or ability to travel, or are there other issues concerned? 

MADAM PRESIDENT:

Yes, Mr. Prosecutor.  

MR. KAREGYESA:  

Madam President, Your Honours, we seem to have been derailed from the opening statement into conducting a trial within a trial concerning witness availability.  I believe subsequent to counsel filing her list of ten on Friday, WVSS made arrangements to have those witnesses brought to Arusha.  It's not clear whether they have arrived or whether they are on their way, but I also believe that WVSS must have established from these witnesses whether they were willing to travel to Arusha to testify.  Now, in the event that they are already in Arusha to testify, it would be an indication of their willingness, unlike of any threats to their security situation.  
My submission, in short, is that if these witnesses are in Arusha, counsel should be asked to go ahead with the opening statement relating to the Defence case she seeks to put forward.  We can't go back and forth on matters that are already before your eyes or in written motion.  There has to be an end to this because, basically, we have been derailed from the Court issue, which is, the Defence case, into matters that arose long after the close of the Prosecution case. 

MS. TURNER:

And the Defence case is the Defence witnesses, with all due respect to my learned friend. 

JUDGE MUTHOGA:

Madam Turner, you can actually ascertain these facts fully and correctly from WVSS if you send them a written memo to which they can respond to exactly.  But for now, I think we could possibly just proceed with the factual aspects of your opening address and you will get your answer before you see the witnesses, before you communicate with the witnesses as to what the actual position is. 

MS. TURNER:

Thank you, Justice Muthoga, a very good suggestion.  And just to put on the record, I have already filed two lists of questions that WVSS should respond to and that would have been helpful for the Defence to know what the situation is.  We haven't received any answers yet.  But further to Justice Muthoga's suggestion, the Defence will immediately -- or, as soon as possible, send a memo to establish what the current situation is. 

Now, with respect to Defence case and Defence witnesses, we know that in this case 
two Prosecution witnesses ‑‑ two Defence witnesses ‑‑ protected witnesses were contacted by the Rwandan authorities.  This contact came as a surprise to the protected witnesses in question.  This information was conveyed to the Defence and this, generally ‑‑ 

MADAM PRESIDENT:

Okay, Madam Turner.  You are going out of way.  You are not making your opening statement as to the facts of your Defence.  All these submissions are before us, and we will consider them and make appropriate order.  Please go ahead with your opening statement. 

MS. TURNER:

With all due respect, this is one of the elements that leads to the next, into the next.  The Defence witnesses were contacted just as ‑‑ for example, Witness GAA. 

MADAM PRESIDENT:

Just move on to your opening statement, madam. 

MS. TURNER:

I am giving my opening statement, Madam President.  But every time I begin, one of the ALOs stands up and hands you a message. 

MADAM PRESIDENT:

And this is her job, Madam Turner.

MS. TURNER:

Yes, I understand that.

MADAM PRESIDENT:

Please, go ahead then.  

MS. TURNER:

And so Defence witnesses are contacted, not only in this case of Léonidas Nshogoza, but also in the case ‑‑ well, it was in Kamuhanda.  GAA, after he testified for the Defence in 2005, he went back to Rwanda and he was contacted by the Rwandan authorities.  If there was any concern or curiosity as to how ‑‑ 

MADAM PRESIDENT:

Go on.  Please continue. 

MS. TURNER:

If there was any concern at all with respect to how the Rwandan authorities found out that GAA had testified in the Kamuhanda case, well -- then, the revelation of last week is an answer to that question, because the Rwandan authorities know who is testifying for the Defence.  Those who work for the Defence or in cooperation with the Defence at the ICTR are targets, are vulnerable people.  And in this case, Mr. Léonidas Nshogoza was the first ICTR Defence investigator to work on a case who was living in Rwanda.  This case stems from the case that was lodged against him in Rwanda.  He was targeted as a Defence investigator ‑‑ as an ICTR Defence investigator.  It was only then in June of 2007 that the error came about an allegation of bribery.  From the time of the Kamuhanda appeal case in 2005 until the arrest of Mr. Nshogoza in Rwanda in 2007, no one ever uttered a word about inappropriate conduct on his part, much less any bribery.  When the court in Rwanda on June 26th, 2007, decided to keep 
Mr. Nshogoza in prison, in provisional detention, it cited as one of its reasons that Mr. Nshogoza had become expert at finding witnesses to testify for accused ‑‑ those persons accused of genocide here in Arusha.  

That, I submit, is not a crime.  That is the work of a Defence investigator.  The charges against 
Mr. Nshogoza in Rwanda were false, were trumped up, were based on false allegations.  Nonetheless, at the end of a six‑month ‑‑ or nearly six months' detention period, the Rwandan court released Mr. Nshogoza on the day that it was supposed to render its judgement.  It was an unconditional provisional release.  No judgement was rendered.  But after six months of detention, the court said to 
Mr. Nshogoza:  "We don't know if we have jurisdiction in this case."  This is on the day of judgement.  "We are working with representatives from the ICTR to determine if we have any jurisdiction in this case."  

Now, coincidentally, and that was on the 30th of November 2007 ‑‑ coincidentally, two days prior to that court's decision to release Mr.  Nshogoza, the registrar of this Tribunal filed a document, or at least excerpts from a document that it received from UN headquarters, because the people who were working on the Defence that Mr. Nshogoza was working on at the time of his arrest in Rwanda sought an application of his functional immunity.  

Now, the functional immunity that Mr. Nshogoza enjoys has been confirmed loud and clear by the 
UN headquarters Office of Legal Affairs. 
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MS. TURNER (continued): 
Nevertheless, Mr. Nshogoza spent six months in jail in Rwanda for these false allegations.


When Mr. Nshogoza was released, his ‑‑ the co‑Accused in his case, who is Witness GAA, the key Prosecution witness here, had in the meantime been transferred to this Tribunal.


Now, Mr. GAA even said at his initial appearance that he had lied when he testified against Kamuhanda in 2001.  This he stated, and this we have the video for.  That's not what was put in the transcript, but that is what he said.  And he denied any ‑‑ any of the contempt of Court, contempt of Tribunal charges that he was accused of.


After some months of solitary confinement and visits from his lawyer ‑‑ and we don't know how many but from the Office of the Prosecutor as well ‑‑ he changed his mind and decided to enter a 
plea bargain.


In doing so, he blamed Mr. Nshogoza for everything that was happening to him.  He entered into an agreement.  He said, "I will say this and that and the other about Léonidas Nshogoza," and I guess he hoped to get the best sentence possible.


He ended up getting nine months.  But he didn't serve nine months here.  He only served seven.  Why?  Not from any ostensible rule, not from any ostensible Court order, not from any ostensible regulation.  But it would appear that someone at this Tribunal took into account the fact that he had spent 
two months in prison in Rwanda.


Now, that comes as a surprise to me as a Defence lawyer when it comes to sentencing and serving one's sentence.  There was one case in Rwanda, and there was another case here against him.


Now, when GAA pleaded guilty, that is when the focus went on Léonidas Nshogoza here at the Tribunal.  Because until then, the Prosecutor had no evidence against my client.  Since 2005, since 2004, since 2003 where all of these allegations are said to have occurred, the Prosecution has no evidence, not a stitch.


All it has is the lies that GAA told the Prosecutor in November 2007 when he pleaded guilty.  That's it.  Why was Mr. Nshogoza sitting in a jail in Rwanda for six months when GAA was here when all of the allegations were the same?  This was confusing to say the least.  But when GAA pleaded guilty and he had his hearing, there was a judgement.  And in that judgement the president of the Chamber says ‑‑ and this is in light of only what GAA said in the context of this trial because he had no witnesses ‑‑ "The Chamber further ‑‑" this is paragraph 11 of the judgement and sentence in the Prosecutor versus GAA dated 4 December 2007.  "The Chamber further considers the view that as a general principle of culpability ‑‑" 

THE ENGLISH INTERPRETER:

Madam President, could counsel speak at a pace that would warrant appropriate interpretation.  Thank you.  

MS. TURNER: 
My apologies to the interpretation booth.  I will slow down.


Paragraph 11, "The Chamber further considers the view that as a general principle the culpability of the person who induced the offense is greater than that of the person who was induced.  The Chamber notes with disapproval that no indictment was issued against Léonidas Nshogoza."


Now, when the Trial Chamber rendered this judgement, the Prosecutor then explained that it was in the process of assessing the situation or establishing or investigating to see whether or not it would indict Mr. Nshogoza.


Now, the Prosecutor had no reason at all to indict Mr. Nshogoza since 2005.  But on 
December 4, 2007, all of a sudden it has to start looking at this possibility.  And then we know what the Prosecution did.  It issued an indictment on Christmas Eve, 24 December 2007, a confidential indictment and a warrant of arrest for Mr. Nshogoza based on, well, whatever I guess information it had at the time.  

And the indictment was confirmed.  And then there were rumours about a so‑called "indictment" against Léonidas Nshogoza.  And in January Mr. Nshogoza, in good faith, contacted through yours truly the President and the Prosecutor of the ICTR to indicate that they had heard that it was possible that there was an indictment against him.  And if that was the case, he would cooperate fully.


I was in Arusha a couple of weeks later with respect to another trial, and I visited the Prosecutor to follow up on the letter, and the Prosecutor said to me that he had no information and could not confirm. 

JUDGE MUTHOGA: 
Madam Turner, although you are making an opening address, as you know, the cardinal rules that govern an opening address, that matters asserted are matters which will be evidentially established.  And if, for instance, you propose to establish evidentially your dealings with the Prosecutor, that may require you to go to the witness box.


So please keep that in mind because, otherwise, you may lead us to accept positions that are not capable of evidential establishment.  

MS. TURNER: 
Suffice it to say that the Prosecution or the Prosecutor, Mr. Jallow, never confirmed the indictment as per Mr. Nshogoza's request.  However, on 24 January he requested a modification.  And this is part of the record.  He requested a modification or amendment to the arrest warrant to turn it into an international arrest warrant.  And that, the Defence submits, was to make a show of an arrest, an international arrest, of Mr. Léonidas Nshogoza.  

Mr. Nshogoza had filed and sent his letter saying he was going to cooperate.  And in turn, the Prosecution upped the ante and requested and obtained an international arrest warrant.
Mr. Nshogoza, once finally the confidentiality on the arrest warrant was lifted, came here to the Tribunal, presented himself voluntarily, and fully cooperated.  Since day one of his incarceration which was the 8th of February 2008, Mr. Nshogoza was entitled to a lawyer under the legal aid system.  And as this Trial Chamber well knows, it took three court orders and eight months before 
Mr. Nshogoza's lawyer was assigned to this simple case.


The procedural irregularities have been discussed in the pre‑trial brief, and I will not go into the details there, but I will return to the narrative of the case against Mr. Nshogoza.  And so we go back to 
Witness GAA.  

Now, the pivotal moment in this whole messy state of affairs was when GAA went back to Rwanda after he recanted and he was convened by the CID.  The Defence has asked for this statement but has not received it.  

The Defence has strong reason to believe that this statement is exculpatory.  Witness GAA had told the CID that he was not in Gikomero.  That is a portion that is at least in a statement that he gave the CID again on the 14th of June 2007.


Contemporaneous to the CID convening Mr. GAA is the investigation that was ordered by the Appeals Chamber in the Kamuhanda case.  The Appeals Chamber ordered the Office of the Prosecutor to carry out, one, an investigation into the discrepancies of the testimonies of the witnesses that it heard.  And that part of the order pertained to GAA and GEX.


The second prong of that order was an order to investigate possible contempt.  And the Defence has always maintained that that order for possible contempt was in relation to the false allegations by the Prosecutor's rebuttal witnesses in the Kamuhanda case at the appeals stage who had themselves listed four or six ICTR employees.  So the OTP mandates Loretta Lynch to come and undertake that investigation.


And now that we received about two weeks ago after the close of the Prosecution case finally all of the witness statements from the Loretta Lynch investigation, we know for certain that she investigated the ICTR employees that were the subject of the testimony of the rebuttal witnesses in the 
Kamuhanda appeal.  And we know for certain she did not investigate Léonidas Nshogoza because Mr. Nshogoza was not a part of her mandate.  He was not a suspect in 2005.  And he, therefore, was not interviewed.  

The Defence's position has been and remains that the Prosecution case, current Prosecution case against him, is unfounded to the extent that it relies on the Loretta Lynch investigation because there is no incriminating evidence.  On the contrary, there is only exculpatory evidence.  


So you have these two very important matters going on or incidents, the CID convening GAA and the Loretta Lynch investigations.  GAA is, nonetheless, unwavering.  And he is interviewed by Loretta Lynch, and he maintains his recantation with the CID.  But it's what happens between 2005 and 2007 that led to eventually allegations by GAA against Mr. Nshogoza and ultimately his plea bargain in which he alleges that there was a bribe of one million Rwandan francs.  

There is no consistency to the OTP case.  The clearest example as to why there is no consistency to the Prosecution case is because GEX, who is the person who is with GAA during every one of the meetings with Nshogoza, maintains that there were never any bribes, never any influence; that it was she and it was GAA who initiated contact with Mr. Nshogoza.  

GEX or A7 for the witness for the Defence will testify that GAA is lying when he says that there was payment of 10,000 Rwandan francs after the meetings.  GEX's or A7's testimony will demonstrate that there was never any exchange of any money for any testimony.  She will illustrate that the recantation statements that were given to Mr. Nshogoza were true and sincere and brought about by the initiative of the authors of those recantation statements.


But nonetheless, the Office of the Prosecutor would like this Trial Chamber to believe that GAA is telling the truth.  So the case of the Defence, Madam President, Justice Muthoga, Justice Akay, is the following:  There are two spheres.  One relates to the contempt allegation and the individuals that are named in the indictment and all of the allegations surrounding those persons.


The second is the premise of the Prosecution case which is that GAA was at Gikomero, saw Kamuhanda there, and his recantation was a false recantation.  The Defence has two areas that it needs to present witnesses on, those who are named in the indictment and those who can say that GAA was not in Gikomero, those who could say that GAA was in Kibara, those who can say that GAA never participated in any Gacaca, and those who could say that even Kamuhanda was not at Gikomero, therefore ‑‑ because that is one of the two prongs of GAA's testimony.  If that is refuted, then his testimony is false, at least with respect to that aspect.


Now, this is the Defence case.  Originally, the Defence envisioned bringing or having testify before this Chamber the eight persons who are named in the indictment, that is, A1, A2, A3, A8, A9, Aïsha Condé, Léonidas Nshogoza, and there is one more.  The other was a witness for the Prosecution, BUC.


So the Defence wanted to bring all these people to tell the truth to this Tribunal, and the Defence also wanted to bring four categories of witnesses to demonstrate that GAA is lying when he says that he was at Gikomero and he saw Kamuhanda.  And those four categories of witnesses are, one, survivors.  We wanted to bring two survivors of the Gikomero massacre to demonstrate as corroborative evidence that GAA was not at Gikomero on 12 April 1994.  We also wanted to complement that with maybe one or two 92 bises.


The next category is assailants, people who were participating in the attack on 12 April 1994.  Now, the Defence had four assailants that it could have brought but had decided to limit it to two who would corroborate each other.  And some of these individuals would also have something to say about Witnesses SP3 and GAF seriously calling into question their credibility.  So that's the second category.


The third category of witnesses to prove and show that GAA was not at Gikomero are his friends and neighbours and other people who knew him very well, lived right by the massacre site, and knew that he was not there.  We had four individuals ‑‑ three individuals that fit that category.  And the Defence was willing to limit the oral testimony to one of those persons.


The next category is the Kibara category.  The Defence had four witnesses from Kibara or Giti to demonstrate where GAA was on the 11th of April 1994.  We have the person whose house GAA stayed at, and that's A25.  We have the cousin or uncle of A25 to corroborate A25's evidence that GAA was indeed there until the 11th of April.  

We have testimony from a neighbour of GAA's sister in a neighbouring village who saw GAA on the beach as he was about to cross Lake Muhazi, and then we have the person who actually brought GAA across Lake Muhazi on 11 April 1994 to the other side which is Giti.

Now, the Defence was hoping to be able to bring these people.  And I'm just missing one last category, and that's the Gacaca category.  The Defence had at least four individuals who participated in the Gacacas quite closely who could come here and confirm that GAA did not participate in any of the Gacacas concerning the attack on Gikomero parish dated 12 April 1994.   

Their testimony is that Bernard Biserurande led the attack that day and not Kamuhanda.  This is all vital evidence to show that GAA is lying when he tells this Trial Chamber that you should believe him when he said he was there and he saw Kamuhanda.


Because GAA lied at first instance and he told the truth the second time before the Appeals Chamber, Mr. Nshogoza is innocent because GAA sincerely told the truth when he initiated contact with Mr. Nshogoza.  As it stands, the Defence case has been brought down to ten witnesses plus the Accused.  Those who survived the cutbacks are Ms. Aïcha Condé, A3, A7, A8, A9, A11, A10.  And I apologise.  My email last night omitted A10 at spot number 7.  It should be number 7.  And 
number 8 would be A25.  Number 9 is A29.  Number 10 is A21.  And number 11 is Léonidas Nshogoza.


So the Defence will do its level best to demonstrate with these witnesses that GAA has lied to this Trial Chamber and Léonidas Nshogoza has been sitting in jail for a year and a half on trumped up charges with no foundation.  The Defence will be filing today, in addition to the 10 or 11 oral witnesses, statements from individuals in year of oral testimony under Rule 92 bis.  The Defence will be filing 
11 such statements.  My apologies, Madam President.  I'm just looking for the motion itself that will be filed today.


Okay.  Here we go.  Witnesses A1, A13, A14, A15, A17, A18, A20, A22, A23, A26, A28, and A30.  Okay.  That makes 12.  So with respect to the oral testimony, the Defence will show through 
Aïcha Condé the circumstances under which she hired Léonidas Nshogoza, the way they worked together, the mandate that was given to Mr. Nshogoza with respect to the work that he carried out, the fact that it was discussed before there were any statements taken and notarised that this was the subject of discussion with Miss Condé, lead counsel on the case.


Miss Condé also gave specific instructions to Mr. Nshogoza to meet with Defence Witnesses BUC and NYA.  She will testify that there was no fabrication of testimony or statements; that there was no influence or bribe because it was these individuals, GAA and GEX, who initiated contact with the Defence.


She will also testify on the fact that, well, in 2005 at the appeals hearing no one ever raised an issue.  No one batted an eye, neither the Appeals Chamber nor anyone in the Prosecution, regarding the contact between GAA and the Accused.  She will testify on her efforts to obtain the report from the Loretta Lynch investigation and on what she witnessed at the arrest of Léonidas Nshogoza in Rwanda while the two were on official UN mission.


As I indicated earlier, A7 will completely refute GAA's testimony because she was present at every one of the meetings with GAA and Mr. Nshogoza.  She will also testify that she was contacted by the Office of the Prosecutor in August of 2008.  Now, this is when she was a protected Defence witness.


She will describe the circumstances of the statement that she was asked to give.  She will confirm that there was no influence and that the amount that was provided was the same amount that the OTP and WVSS give to witnesses for travel expenses which is 5,000 Rwandan francs.


A3 will testify that one day GAA came up to him and asked him if he could put him in touch with Mr. Nshogoza; that a meeting was subsequently arranged and held.  And that's it.  A3 is named in the indictment as part of a widespread campaign to fabricate false testimony.  He's here to tell the truth.


A9, otherwise known as NYA, is another Defence witness that the OTP contacted in August of 2008.  This individual is an assailant from the Gikomero parish massacre on 12 April 1994.  He will testify that GAA was not at the parish, and he'll testify that he knows well who led the attack that day.


A10, one of the survivors ‑‑ so we have one assailant who will be testifying orally.  And we do not have a second to corroborate.  Among the survivors we have A10, who is the sister of BUC.  A10 will corroborate what BUC, the Prosecution witness, said which was that when she left Kibara on the 
11th of April they left GAA there, and she did not see GAA at Gikomero.  

A8, NTD, is another person named in the indictment.  This individual was one of the persons contacted by the Rwandan government a week and a half ago.  My latest information is that, but I don't want to speak for him.  My latest information from WVSS is that he will testify under his own name, no pseudonym.  But I don't want to chance anything.  So I'll still refer to him now as A8.  He'll testify that once in 2002 he drove the Accused on his motorcycle to the town of Mbandazi where the Accused was to meet a Defence witness.


And that's as incriminating as it gets.  The next witness, A21, is our sole Gacaca oral witness.  And this person will testify that he has ample information.  He had access to virtually, if not all, of the information regarding the attack on Gikomero parish on 12 April 1994 and that not once did anyone who participated in the Gacacas mention the name Kamuhanda.


This evidence will be supported or corroborated by 92 bis statements from witnesses such as A22, A20, and we lost A26.  We would have liked to have A26.  I apologise.  A26 is another 92 bis statement to corroborate what A21 will say.


So to supplement the single witnesses that we have to testify or those witnesses that are alone to testify on a discrete set of facts, the Defence has done its utmost to gather corroborative evidence in the form of 92 bis statements.


Another assailant, for example, is A18.  He states in his statement that he personally knows GAA and that GAA was not at Gikomero the day of the attack.  And he also knows SP3. 

MADAM PRESIDENT: 
Do we have him in the list of witnesses, A18?  

MS. TURNER: 
Yes.  Do you mean ‑‑ which list are you referring to?  

MADAM PRESIDENT: 
Which you submitted today.  

MS. TURNER: 
I'm going through the 92 bis evidence right now that complements or that we hope will complement, if accepted into evidence, the oral testimonies.

MADAM PRESIDENT:

Okay.  

MS. TURNER: 
So we have ‑‑ I'll just go through my list.  A18, assailant to corroborate A9; A22, another 

Gacaca witness who will corroborate the evidence of A21 and add that he had never heard from anyone in his experience that GAA was present during the attack at Gikomero.


A13 is a survivor who knows GAA.  Now, she wasn't actually on the site, but she was living very, very close to the site.  And she escaped and fled with those that were fleeing the attack that day.  And 
A13 will confirm that neither GAA nor anyone else ‑‑ GAA she knows ‑‑ ever said that he was at Gikomero parish that day.


A17 is another assailant to corroborate the evidence of A18 and A9.  Again, these are 
92 bis statements.  A17 personally knows GAA and did not see him that day.  The attack, A17 says, was led by a man by the name of Biserurande, B‑I‑S‑E‑R‑U‑R‑A‑N‑D‑E.  And A17 also knows SP3.


A28, the next 92 bis statement, is the relative of A25 who lives in Kibara where GAA stayed on A11.  It's his neighbour and relative who corroborates A25.  I apologise.  A28 is a neighbour of GAA's sister who saw GAA ‑‑ delete what I just said.  He's the neighbour of A25 and corroborates him.


A1 is mentioned in the indictment, and we do have a 92 bis statement from him, and his testimony is that A7 contacted him in order to obtain or to get him into contact with somebody from the 
Kamuhanda Defence because she wanted to recant.


So then A1 contacted Kamuhanda's sister to obtain that information.  And then A1 in turn advised A7 of the information and eventually facilitated the contact between A7, who is also GEX, and Mr. Nshogoza.


A21 I have already spoken about.  A15 is another 92 bis of an individual who was also present during the attack at Gikomero parish.  He's the son of a pastor.  He knows that GAA was not at 
Gikomero parish the day of the attack.  Relatives of GAA were staying in his house, but GAA was not there.


A23 is a neighbour of GAA who could also confirm ‑‑ he knows him well ‑‑ that he saw the relatives of GAA at Gikomero parish but not GAA himself.  I've already mentioned A20, who is another 
Gacaca witness who corroborates A21.  And A36 ‑‑ well, the Defence has not yet had an opportunity to meet with A36 to obtain a statement.  We had asked the registrar to designate a presiding officer so that we could take his statement, but we have not heard back from the registry.


The Defence will do its level best, however, to obtain either a 92 bis from this witness or in some other format so that his testimony could be accepted in lieu of oral testimony.  The Defence also wanted to meet with staff from the OTP, and the OTP has put up some resistance to this request for a meeting.  The Defence believes that the OTP staff has evidence that is exculpatory to Mr. Léonidas Nshogoza, 
in fact, probably some of the best evidence.


The Defence also wanted to bring or at least have the 92 bis statements of those individuals who were investigated by Loretta Lynch, and that would be solid proof that Mr. Nshogoza was not targeted by her investigation 

In sum, the Defence will do its utmost in the coming days to present all of this evidence in as quick and coherent a manner as possible.  And the Defence ‑‑ 

MADAM PRESIDENT: 
And to remind you, you have two weeks to go.  

MS. TURNER: 
Thank you, Madam President.  But we believe we'll be finished on Monday or Tuesday of next week.  And this is why the Defence will make a request that if the two weeks have not been taken up, we will request whether or not it is possible to hear other witnesses to fill up our two weeks.


Just to finish up on the testimonies that we are going to actually hear, my astute legal intern just pointed out that I missed three.  A11 will testify on the fact that Ms. Olive Mazimpaka was one of the orchestrators of the case of Kamuhanda and that GAA was one of the witnesses that she met.  So that goes towards the allegations ‑‑ not allegations but the testimony of both GAA and GEX, in fact, at the appeals stage that Ms. Mazimpaka had provided the Prosecution witnesses in that case with the information as to what they were to say.  

A29 is the person who brought GAA across Lake Muhazi to Giti on the 11th of April 1994.  He remembers who he was with, and he knows GAA.  And he will testify that he was there with him crossing the lake to go to Giti on 11 April 1994.


A21 I've discussed already briefly.  But he will testify that more than 3,500 people were accused in the Gacacas and that none of them were Jean de Dieu Kamuhanda.


So that is the evidence that the Defence shall be presenting.  The Defence would like to reserve its right to use the time allotted to it to present its case.  And respectfully, just to end off these submissions right now, this opening statement, I would just raise two outstanding issues with respect to the order of the first three witnesses, one being documents that the Defence has yet to receive from DCMS which might possibly relate to the testimony of Miss Aïcha Condé.  I don't know.  I haven't seen them yet.  And the second is with respect to documents that we just received this morning from Miss Condé.  

So at this point in time, perhaps Miss Condé would not be the first witness.  Perhaps she could be a witness after lunch.  I can't tell.  It's quarter to twelve.  It is possible maybe if we break for ten minutes that we can do the first witness who is very short, and that will be B3 ‑‑ A3.  And then we could commence with Miss Condé's testimony in the afternoon. 

MADAM PRESIDENT: 
Okay.  


Now, Mr. Kalumo, you are in the courtroom.  Do you have anything to say?  

MR. KALUMO:

Yes, Madam President.  It's an issue that was raised by lead counsel yesterday about three of her witnesses who want to waive their protection.  We wanted to seek your guidance if at all. 

MADAM PRESIDENT: 
Who are they?  

MR. KALUMO: 

To waive their protection. 

MADAM PRESIDENT: 
Who are they?  

MR. KALUMO: 

They are A8, A11, and A21.

MADAM PRESIDENT:

Okay.  So they want to waive their protection?  

MR. KALUMO: 

Yes, madam.  WVSS was wondering whether they should come to court and waive their protection before you.

MADAM PRESIDENT:

Yes.  They should come to court and tell us personally that they want to waive their protection.  

MR. KALUMO: 

Thank you, madam. 

MADAM PRESIDENT: 
Thank you.  

MS. TURNER: 
My little bit of information is that A8 wanted to waive complete protection but that the other two, 

A21 and A11, wanted to remain with their pseudonyms but wanted to waive protection with respect to where they are staying here in Arusha. 

MADAM PRESIDENT: 
Well, we need to instruct them when they are here before us.  When witnesses are protected, they have to be in the safe houses.  And if they want to waive their protection, that has to be waived completely.  So we will ‑‑ 

MS. TURNER: 
I'm sorry to interject, but in the past I've worked on many cases where witnesses do not have to waive completely the pseudonym.  I can give you five or six examples.  If they choose to go to a hotel instead of the safe house, it is not to waive the pseudonym.  It is to waive the physical protection of the place where they will be staying.  And it's a partial waiver, a partial waiver not to hold WVSS responsible if anything should happen to them physically, but they still want their anonymity.  

And in that event, if we are required to have these witnesses here now to tell them ‑‑ to explain to the Chamber what their position is, I would ask, perhaps, if WVSS could bring those three persons to the Tribunal as soon as possible so that their requests can be handled quickly and expediently. 

MADAM PRESIDENT: 
Are they around, Mr. Kalumo?  

MR. KALUMO: 

If I can check.  I left them when I was having talks with them before I came to court.

MADAM PRESIDENT:

Okay.   

MR. KALUMO: 

Madam President, the three witnesses ‑‑ A8, A11, and A21 ‑‑ are coming from upstairs to the 
waiting room now.  Thank you.  

MADAM PRESIDENT: 
Okay.  We will hear them after the short break.  We will take a short break for 15 minutes.  
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MADAM PRESIDENT: 
The session resumes.


Mr. Kalumo, do you have the witnesses that wish to waive their right of protection?  

MR. KALUMO:

Yes, Madam President.

MADAM PRESIDENT:

So please call in first A8. 

Good afternoon, Mr. Witness.  Can you hear me?

THE WITNESS:

Good afternoon, Madam President.  I can hear you loud and clear.

MADAM PRESIDENT:

Mr. Witness, you are a Defence witness, and you're also a protected witness for the Defence.  And to protect your identity, you have been assigned a pseudonym, A8.  But now we understand that you wish to waive your right of protection.  Can you please confirm. 

THE WITNESS:

Thank you, Madam President.  Before I started my journey to Arusha, I had already pointed out that I did not have any problem with my safety, and I was ready to testify in full view or in open court.

MADAM PRESIDENT:

Thank you.  So the protection of this witness is lifted.  You may leave the courtroom, Mr. Witness.  

MS. TURNER: 
Madam President, just to ‑‑ 

THE WITNESS:
I thank you as well, Madam President.  

MS. TURNER: 
Just to address the matter of his lodging, I don't know if WVSS requires an order to this effect, but this witness is presently in a safe house and wishes to go to a hotel.  

MADAM PRESIDENT:

I think that will be dealt with by the WVSS. 

MR. KAREGYESA: 
Your Honour, the Prosecutor wishes to be heard on this point.  First, the Prosecutor has no objection to all or any of the witnesses waiving the protection measures in force, that being the entitlement.  What the Prosecutor strongly opposes, however, is any attempt to have the witnesses billeted in a hotel rather than in the ICTR safe houses.


We note, Your Honours, that substantial delays have already been caused in this trial on the grounds of alleged witness interference in a case where witness interference is at the core of the crimes charged.  We would submit that not only is safety guaranteed in the safe house, so is any unauthorised contact with witnesses on the stand, something that will not be guaranteed if witnesses are billeted in a hotel.


Now, in order, Your Honours, to avoid the potential for making fresh allegations of witness interference in these proceedings, we submit that the witnesses be sequestered in safe houses as is the normal practice.


It may well be, Your Honours, that different Chambers in different cases have permitted this practice of witnesses waiving their protection and being housed in a hotel, but we would submit that this Chamber handling this particular case isn't bound by the practices of other Chambers and can, in view of the special circumstances of this case, order that the witnesses, even though they waive protection, should be billeted in safe houses.  Most obliged. 

MADAM PRESIDENT: 
Let us first ask the WVSS.  What is the normal procedure when the witness is not a protected witness?  Are they housed in a hotel?  And how do you make sure that they are not in contact with other witnesses who are to testify in the same case?  

MR. KALUMO: 

Madam President, when witnesses are not protected, it's very difficult for WVSS to give them a guarantee because we don't follow them up and we don't provide their security when they are at the hotel.  So they are very free, and they can do anything.  

As asked, witnesses who are protected are always at the safe house where we can guarantee safety and even execute orders.  If ordered to separate a witness who is on the stand, we are capable of doing that.  Thank you, madam. 

MADAM PRESIDENT: 
Yes, Madam Turner.  

MS. TURNER: 
Thank you, Madam President.  First off, I don't think the Prosecutor has any interest whatsoever in this issue and all of his submissions should be disregarded.  With respect to the question, Madam President, as to witnesses coming into contact with other witnesses, whether they stay in a hotel or safe house is not the issue.


In fact, when they stay at a safe house ‑‑ WVSS, for example, brought five of my witnesses or 
six or seven of them to the same safe house.  That was not at my request, but they will all be in contact with each other.


Now, I can make a request, which I considered doing and which I might make now, but it will only make much more work for me to go from one safe house to another, but I'm perfectly willing to go through that additional hassle and inconvenience.  If the concern is to keep the witnesses apart, then the Defence would like to have the witnesses apart.


With that said, there are also very few witnesses that are talking about the same facts that are going to be testifying here.  I would say when it comes to the choice of where someone wants to be lodged, that it's fundamental rights of a human being not to be imprisoned in a safe house if they do not want to be in a safe house where they are forced to conform to the rules of the safe house which I understand is perfectly appropriate under certain circumstances but not where the witness does not want to be there.  And the jurisprudence shows as well ‑‑ 

MADAM PRESIDENT: 
But, Madam Turner, the question is how to get a guarantee that the witness who is in the hotel will not contact the other witnesses who are in the same hotel who are also unprotected witnesses.  

MR. KAREGYESA: 
Madam President, if I may. 

MS. TURNER: 
If I may answer your question, Madam President.  If that is the issue, if that is your concern, that witnesses do not talk with each other, if that is your concern, that has been blown since day one in this trial because the Prosecutors ‑‑ 

MADAM PRESIDENT: 
It was only when the witnesses were separated if you don't forget.  

MS. TURNER: 
Yes.

MADAM PRESIDENT:

When you requested the Court, we asked WVSS to lodge the witnesses separately in separate 
safe houses, witnesses who had given their evidence and witnesses who were to testify.  

MS. TURNER: 
Yes, and the Chamber had no problem with the fact that the five witnesses were living in the same house which was fine.  And the Chamber has its own views about any circumstances.  All I'm saying is if now it's becoming a concern, then this is new.  And this was not a concern expressed previously when the five Prosecution witnesses were lodged in the same house.  Yes.  They were removed one by one as they had testified or started their testimony, but it remains that, you know, the five of them were there in the same house.


If there are three, for example, Defence witnesses that are staying in three different hotels, then, 
of course, there is a possibility that they may contact each other.  But if we have the seven witnesses staying in the same safe house, we know for sure that they're going to be entering into contact with each other.  

And I would submit that at least with respect to the witnesses who are going to be testifying or who have requested the waiver of protective measures in part or in whole that talk among these three witnesses will be no different from talk among the five witnesses of the Prosecutor, except in our case they're not going to be testifying on the same facts.  So there will be no harm done.  
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MADAM PRESIDENT:
The position is totally different when the witnesses have not testified.  When the witness testifies then, as in the case of Prosecution, we remove the witness from the safe house to some other location.  Assume it will be the case with your witnesses.  They will be in the safe house when they testify and when that witness testifies, he will be removed from that safe house and he will be lodged in the safe house. 

MS. TURNER: 
The Defence has stayed at the Arusha hotel, and I don't know what the difference is between her and this witness; why there should be this treatment.  

MADAM PRESIDENT:
Yes, Mr. Prosecutor.

MR. KAREGYESA:
Your Honours, counsel has distorted my submission.  And if I may quote from the record -- 

MADAM PRESIDENT:
Before you proceed, can we excuse the witness from the courtroom?  

MR. KAREGYESA:

Yes, Your Honours.  Your Honours, I was suggesting that counsel disingenuously distorted what I said, which is that not only is safety guaranteed in the safe house, so is any unauthorised contact with the witnesses on the stand.  And by that, I did not mean contact between witnesses.  

You have heard from the WVSS representatives, Your Honours, that they have no means or mechanisms of following up on witnesses who are in hotels, whether they understand or not, which exposes those witnesses to unauthorised contact in circumstances where such unauthorised contact would not be possible if they were in the safe house. 

MADAM PRESIDENT:

Let me ask the WVSS.  Mr. Kalumo what is the agreement for the witnesses who are unprotected?  

MR. KALUMO:

After they give evidence ‑‑

MADAM PRESIDENT:

After they gave the evidence in the court, is there any possibility that they be removed immediately after the evidence is given?  

MR. KALUMO:

Madam President, when witnesses have testified, we take them to another safe house.  And the witness who is on stand under the Chamber, maybe in the afternoon has adjourned, that witness is even kept separately from the one who has completed his or her testimony.  That's how it works. 

MADAM PRESIDENT:
What about the unprotected witnesses who are housed in the hotel?  

MR. KALUMO:  

Unprotected witnesses, when they finish their testimony from here, they go back to their hotel and they are free.  They can meet anybody whether ‑‑ 

MADAM PRESIDENT:
No, what are their return arrangement?  Can they be returned immediately after they testify? 

MR. KALUMO:

Not immediately, Madam.  If at all we are using the UN flight, then we have to wait either on a Monday or a Friday.  And if it is at all commercial, then we have got to wait until a seat is available on the flight after the travel unit have booked them on that flight.  Thank you, Madam. 

MR. KAREGYESA:
If I may add, Your Honours, the other ground of my request that these specific witnesses be sequestered in safe houses is the specific history of this case.  There have been allegations of witness and this case is about witness interference.  In order reduce ‑‑ 

MADAM PRESIDENT:

Mr. ‑‑

MR. KAREGYESA:

Yes, Your Honours.

MADAM PRESIDENT:

Once we have lifted the protection, how can we force them to be located in the safe houses?  

MR. KAREGYESA:
Your Honours, it is not a question of force.  It's a question of the powers of this Tribunal under Rule 54 to make such orders.  A safe house is not a prison.  It is a safe house.  It is a facility owned and maintained by the Tribunal for witnesses. 

MADAM PRESIDENT:
Even if they are allocated in the safe house, they are free to go out and to ‑‑ 

MR. KAREGYESA:

They are not, Your Honours. 

MADAM PRESIDENT:
What's the point in having a ‑‑ to be an unprotected witness? 

MR. KAREGYESA:
Your Honours, it's a question ‑‑ I use the word "Sequestrate," and in this context it is to avoid the potential for allegations of unauthorised contact being made with those witnesses if they are in hotels. 

JUDGE MUTHOGA:  

Mr. Prosecutor, in respect of any witness who is in the process of giving his evidence, the Court always orders that witness not to meet, discuss, the evidence with any other person.  And that order is supposed to protect the testimony from immediate interference by those who would like to discuss it with the witness; and if there are violations on that, then the Prosecution or whoever notices that can let us know.  But a free person can't really be brought in and told you are free, but you must live here and you must obey these rules and so on and so forth.  It is not consistent with the freedom. 

MR. KAREGYESA:
Your Honours, it's consistent with the powers of this Chamber to make such orders, and there is no way WVSS or the Prosecutor for that matter can ensure that there's no unauthorised contact if somebody is staying in a hotel. 

JUDGE MUTHOGA:  

It can't and we will know that and as a person -- we know that as a person, whatever we receive as evidence, we will know that this person has been in a position to be talked to by others and so on and so forth.  We know that.  You can't tell a free person, a free witness who is coming to Arusha to give evidence, that you come to Arusha to give evidence, before you come, you could talk to whoever you want to, but the moment you land in Arusha, we will put you in lock up and you will not be able to talk to anybody, and so on and so forth.  He is entitled to say, "Well, in that case, why am I coming into prison?  What is the basis on which I'm being imprisoned?"

MR. KAREGYESA: 

It's unfortunate, Your Honours, that the safe house is equated to a prison, it is not. 

JUDGE MUTHOGA:

It is a regulated ‑‑

MR. KAREGYESA: 

Environment.  

JUDGE MUTHOGA:

‑‑ environment.  

MR. KAREGYESA: 

Yes.

JUDGE MUTHOGA:

People who are regulated means that you don't do what you like.  You do what the rules permit.  And if the rules, for example, do not permit that your brother come to see you at the safe house, your brother will not be allowed to come and see you at the safe house.  And we are saying, if a person is a free witness, it is a limitation on his right to be here to tell him that he cannot talk to his brother.  He can also not talk to his girlfriend, who happens to be around.  He cannot enjoy a cup of Brandy, two Brandies as part of his dinner as he normally does at his home.  He will say that's a compromise; that I'm 

being – that he's being imprisoned and it is not necessary because when he comes to give evidence here, one of the questions you'll be asking him is:  "Mr. So and so, how are you tonight ‑‑ tonight?  Last night you had dinner with who?"  He will tell you with Mr. Nshogoza and Madam Turner and a few others, or for breakfast, I had with so and so.  And you will say, all right.  Fine.  We know it.  It's not illegal.  It is not wrong.  But you know that whatever he tells us may have been influenced by 
Madam Turner or by Mr. Nshogoza or any other person who had ‑‑ he had dinner with.  That is a matter which you bring evidentiary to us and we notice it in assessing what value to give to his evidence. 

MR. KAREGYESA:
Thank you, Judge.  If I may just conclude that the Prosecution takes a position that is always better to air on the side of caution because once damage is done, it is done.  I'm most obliged. 

MS. TURNER: 
It would appear as well that the Prosecution seems to be taking the position that victims or recipients of influence should be treated like prisoners and accused because they are suspect.  And this assertion that they should be sequestered to avoid so‑called unauthorised contact is inapplicable in the context of these proceedings. 

JUDGE MUTHOGA:  

As you know one of the principal allegations you have made is that these people who would testify for the Defence may have been talked to by Rwandan authorities or other people, and it is not unreasonable for the Prosecutor to believe the next thing you will be saying tomorrow night is this:  This witness was enjoying himself in this hotel and so on and so forth.  And Judge Muthoga just showed up and decided to have a discussion with him on the matters of the evidence.  It is very bad, and so on, and so on, and so forth.  Judge Muthoga should be told he should not do this and that.  The Prosecutor will say:  Well, how could we have stopped Judge Muthoga from going to have dinner with so and so.  He is talking about the fears that he has that you might ‑‑ or the Defence might take the opportunity to complain that his side with WVSS, or some other Rwandan prosecutor, or some Rwandan intelligence persons, or other people who are spying on what is happening here, may influence the decision of your witnesses.  He is just being cautious. 

MS. TURNER: 
He's also framing the situation in a way that casts doubt on what happened two weeks ago and on the fact that the witnesses were contacted.  What happened happened; and it's been confirmed by WVSS itself, and if the Prosecutor is ‑‑ 

MADAM PRESIDENT:
Okay.  Okay.  Let us make the ruling.  

Mr. Prosecutor, your objection is not sustainable.  We overrule it.  We will have the next witness who seeks the -- protection.  It should be A21 or A11.  

JUDGE MUTHOGA:  

But Madam Turner, I hope you are also aware that in these circumstances even the use of the pseudonym may not provide all the protection your witnesses may want to have about it being known that they have given evidence. 

MS. TURNER: 
This was one of the issues that I was not going to bring up, but now that you have, the Defence has not, for example, conveyed the news, if you will, to this witness who's coming on the stand right now, nor have we conveyed the – well, A8 is already aware.  The third person is A21.  A21 is also not aware of the news that came from WVSS last week.  

If the Chamber would allow, I could speak to these witnesses to inform them.  They might change their minds.  They might not then request a waiver of the prospective measures but that I will only know after I tell them the reality of the situation. 

JUDGE MUTHOGA:

But they would know that if, in fact, they're not being protected in any way, just the fact of the use of a pseudonym can't be sufficient hide away of the fact of their testimony.  Because they walk away from here in the same roads as everybody else is walking out.  They will be in ‑‑ they are not Tanzanian.  So they have come from Rwanda for whatever it is.  It can be a great ‑‑ impossibility for anyone who sees them and who knows where they are staying to guess what they are here for.

MS. TURNER:
I actually am of the opinion that there's greater anonymity when they are staying at a hotel, and they are just one of all the clients at the hotel because when they are brought to the safe houses, they are surrounded by guards.  And some people do get to see them, not much, WVSS does a great job, but if anything, the fact that they are housed in these safe houses to some extent amplifies the fact that they are testifying.  And if they are just walking to the hotel or from the hotel to the Tribunal, as thousands of Arushans do every day, then I ‑‑ I'm not sure whether I actually share that observation, 

Justice Muthoga.  The individuals that I have examined, my witnesses who have stayed at hotels, feel quite comfortable and quite at ease and feel that they are part of the surroundings and do not believe that their anonymity is compromised when they stay at a public hotel, but we can ask the witnesses that.  

MADAM PRESIDENT:  
As requested by Madam Turner, we will allow her to go and discuss with her witnesses about their security just now.  We will wait for the witnesses in the courtroom before they come to the courtroom. 

MS. TURNER: 
Thank you very much, Madam President.  I will just ask my investigator to come with me for those who do not speak English or French.  

MR. KAREGYESA:

We request that WVSS be present when counsel is talking to the witnesses because we do not know what representations are going to be made to the witnesses. 

MADAM PRESIDENT:
We think that is a general request.  We will allow it.  We will ask the registry to please inform 

Madam Turner that a representative from WVSS will be present, while she's discussing the security issue with the witnesses.  

MADAM PRESIDENT:
Whose mobile phone is that?  Mr. Nshogoza, it's yours?

THE ACCUSED:

No, no.  It is the lead counsel's phone, not mine.

MADAM PRESIDENT:

Please switch it off.  We don't allow the telephones in the courtroom.  Switch it off.  

THE ACCUSED:

That is done, Madam President.  

MADAM PRESIDENT:

Madam Turner, your telephone rang.  We don't allow the telephones in the courtroom.  Please switch it off. 

MS. TURNER: 
I apologise.  I usually switch it off.  

MADAM PRESIDENT:

Okay.  So should we call your witnesses now?  

MS. TURNER:

No, I haven't because as I was about to, a couple of members of WVSS wanted to be present and I'm just not sure why. 

MADAM PRESIDENT:
Yeah, we allow them.  It was a request made by the Prosecutor and we allow it.  I mean, it is a general request.  So I allow the representative from the WVSS to be present when you discuss with your witnesses. 

MS. TURNER: 
These are my witnesses though.  I'm not too sure whether it's useful to have anyone from WVSS there.  I think perhaps depending on their answers and their concerns, they could speak with somebody from WVSS afterwards, that might be appropriate, but these are my witnesses. 

JUDGE MUTHOGA:
We are supposing, Ms. Madam Turner, that you are not going to discuss the evidence with them at this time.  Now because they are still protected witnesses, and they are in the hands of WVSS, and what you want to discuss with them are security concerns that have arisen following what you have learned from the WVSS, in all honesty, it is not objectionable that WVSS should be present.  And here what you tell them is the present situation because that's the only way it can be a -- certified -- ascertained that they have not been misled into waiving their protection or not waiving their protection. 

MS. TURNER: 
So what Justice Muthoga is saying is that there is a presumption that the Defence will mislead its own witnesses, which the Defence does not agree with, and there has to be a presumption that I am acting in good faith.  Every time the Prosecutor stands up he's acting in good faith. 

JUDGE MUTHOGA: 

What I said is this and I want to repeat it:  These witnesses have come in in the possession in the ‑‑ under the control of WVSS.  They have been ‑‑ they have requested that they be ‑‑ their protection be waived, or they want to come and request that their protection be waived.  You are afraid that they may have made that decision in a mistaken belief the position is different from what it, in fact, is.  And now you want to communicate with them and tell them what you now know the position to be.  

Now, I'm saying, if what you are going to be discussing is what the position is, it is, I think, imperative that even a person from the WVSS does hear what you have represented to them as the present position, because I cannot think of any reason why you would be afraid of stating what the position is before a WVSS person if, in fact, you are stating what is actually the position.  

Let us take the case that you state a position which is not, in fact, correct.  The person in WVSS is entitled to say to the witness that is not the exact position.  The exact position is this one, as you make up your decision.  So that no one makes a ‑‑ takes a position which is injurious to them either by reason to a misrepresentation made to them. 

MADAM PRESIDENT:
And even in normal circumstances, the lawyers are not supposed to meet the witnesses when they are under the control of WVSS. 

MS. TURNER: 
We have to speak to them before they testify.  In any event, I completely understand what 

Justice Muthoga is saying.  If one person from WVSS wants to be there, but there were three, I think, who wanted to move in.  And I think what I'll be doing, essentially, is I'll just be stating clearly what WVSS said in court last week.  I'll be reading that to them.  

MADAM PRESIDENT:
Okay.  You could go and see the witnesses in the presence of Mr. Kalumo.  Only one person from WVSS.  


Can you please go and see if Madam Turner is done with her witness?  She is taking too long.  

Mr. Karegyesa, don't be impatient.  Have patience like us.  

MR. KAREGYESA:
In the interest of judicial economy, the Prosecutor withdraws the objections earlier raised so that this process may move forward. 

MADAM PRESIDENT:
What objections are you referring to, Mr. Prosecutor?  Mr. Prosecutor, can you repeat your position?  

MR. KAREGYESA:
I was suggesting that in the interest of justice and judicial economy, maybe we should move on and the Prosecutor would willingly withdraw the objections earlier raised. 

MADAM PRESIDENT:
We have already ruled your objection. 

MR. KAREGYESA:
In relation, Your Honours, to the next set of witnesses. 

MS. TURNER: 
Madam President, perhaps we could hear the witnesses one by one.  They have the information, and they could just express to the Trial Chamber what they wish to do.  And then we'll be through with this question of witness protection measures and waivers. 

MADAM PRESIDENT:
Okay.  Okay.  So please the next witness, that is Witness A11.  

MS. TURNER: 
I would just actually suggest, if I may, that it be A8 again because when he just came here earlier, he did not -- not have the new information. 

JUDGE MUTHOGA:
A8 is finished. 

MS. TURNER: 
But he did not have the information.  And we could just ‑‑ just to ensure ‑‑ 

MADAM PRESIDENT:
No, he wants to withdraw the waiver. 

MS. TURNER: 
Yes, but he did not have the information that I just gave him.  No, that's fine.  

MADAM PRESIDENT:
Okay.  Call in Witness A8 again.  

Mr. Witness A8, we have invited you to the witness box for the reasons we wish to confirm once again with you after you have discussed your security concerns with 

your lawyer ‑‑ defence lawyer, Madam Turner, that you still want to be unprotected witness. 

THE WITNESS:

Thank you, Madam President.  I've earlier on said before coming to Arusha to appear before this 

Trial Chamber, I have not had any problems or issues with security and concerning the protection measures notified to us and which are taken in the interest of witnesses.  I consider that these measures rather contradict the freedom of the witnesses, and they impair his freedom.  And so I've already stated that I was ready to testify in full view in an open session because I'm here to speak the truth, and I have no problem with my personal safety. 

MADAM PRESIDENT:
Okay.  Thank you.  You may leave the courtroom.  

THE WITNESS: 

I also thank you, Madam President. 

MADAM PRESIDENT:
Okay.  Can we have the next witness, A11?

Yes, Mr. Witness, take your seat please.  Good afternoon.  Just put on your headsets.  Good afternoon.  

THE WITNESS: 

Good afternoon, Madam President. 

MADAM PRESIDENT:
Mr. Witness, you'll be testifying before us as a Defence witness under pseudonym A11, and this pseudonym, A11, is assigned to you to protect your identity;  so that your identity should not be disclosed to the world outside this courtroom, but we understand that you wish to waive your protection.  Can you please confirm it?  

THE WITNESS: 

I confirm and I asked for this way back in Kigali when I was contacted by Defence counsel, that was around the 15th of January and during that meeting, I made it clear that I was ready to testify in full view and that I did not need any protection measures.  I communicated this information to the representative of WVSS. 

MADAM PRESIDENT:
Okay.  Thank you.  But when you choose to testify as an unprotected witness, then the WVSS or the Tribunal would not be responsible for your physical security and protection in Arusha, as well as in Rwanda. 

THE WITNESS: 

That is obvious, but I could need a few services.  I may want to have medical follow up and the witness protection services has kept my laissez passer.  I think that for my return trip, the same section should be able to accompany me on the way to the airport, but besides that, I think I am at ease.  I speak Kiswahili.  I would like to enjoy my freedom of movement.  For example, I would like to take a puff of my cigarette and take a bottle of beer, which is not permitted in these safe houses in which witnesses are lodged.  Thank you very much, Madam President. 

MADAM PRESIDENT:
Okay, enjoy yourself in Arusha.  The protection of this witness is lifted. 

MS. TURNER: 
Just for clarification, is there no more pseudonym?  This is the question I would like to put to the witness:  Are we going to refer to you with a pseudonym or with your real name, because that was one feature of the protective measures? 

MADAM PRESIDENT:
Mr. Witness, would you like to be a witness before us under your pseudonym name or real name? 

THE WITNESS: 

Thank you.  This is not the first time I'm appearing before this Tribunal.  In fact, the last time that I was in the witness box, I was partly protected because I benefited from some protection measures, but at the time I was lodged at the hotel, and before the Trial Chamber, I explained to the Prosecutor that there was someone, a member of his team, who was making me uncomfortable and I ‑‑ I was ‑‑ I was successful in that measure.  I don't want the same issue to repeat itself again, and I'm telling you the truth.  I really do not want my name to be communicated to the public if this may jeopardise the unfolding of the trial and create a problem for the Defence. 

MADAM PRESIDENT:
So you wish to be testifying under your pseudonym.  Okay.  Thank you very much. 

THE WITNESS: 

Absolutely, Madam President.  I also thank you, Madam President, but maybe permit me to take a glass of water, madam.  

MADAM PRESIDENT:
Call the next witness, Witness A21.  

Good afternoon, Mr. Witness. 

THE WITNESS: 

Good afternoon, Madam President. 

MADAM PRESIDENT:
As you know, Mr. Witness, you are here to testify for Mr. Nshogoza.  And you being a protected witness, you had been assigned pseudonym A21, but now we understand that you wish to waive your protection.  Can you please confirm?  

THE WITNESS: 

Yes, I wish to testify in full view because I did not think that this would raise any problems to me.  I am here to speak the truth, and I do not think that that will be a problem to me; consequently, I am ready to testify in full view and so as to be able to enjoy my entire freedom. 

MADAM PRESIDENT
Let me caution you that if something happened to you, God forbid, if you are hurt in Arusha or in Rwanda, the WVSS will not be responsible for that. 

THE WITNESS: 

I will not have any problem.  Here in Arusha I know nobody is going to harm me; it is the same while in Rwanda. 

MADAM PRESIDENT:
We also wish and pray that you shall not be harmed.  And, furthermore, would you like to testify under your real name or your pseudonym? 

THE WITNESS: 

I would like to use my own name. 

MADAM PRESIDENT:
Okay. 

THE WITNESS: 

I think I said that I was going to use pseudonym A21, but actually, I don't think there is going to be a problem if I use my personal name. 

MADAM PRESIDENT:
Okay.  Thank you.  So it is 123.  We take a short break and we resume at 3:00 p.m.  Thank you.  

(Court recessed from 1323H to 1515H)

MR. KAREGYESA:
Your Honours, we would like to know, one, the next witness, but more importantly, we have not received any particulars of the listed witness from the Defence. 

MADAM PRESIDENT:
You will get it. 

MR. KAREGYESA:
We have not received witness particulars which were supposed to be filed with a list of ten. 

MADAM PRESIDENT:
The protected information sheet?  

MR. KAREGYESA:
No, no, no, the witness particulars. 

MS. TURNER: 
You had the names of the witnesses since the 2nd of March.  You listed these people in your own indictment against Mr. Nshogoza.  You should have their information.  

JUDGE MUTHOGA:
Madam Turner, is there any difficulty about providing it?  

MADAM PRESIDENT:
We have ordered you twice, Madam Turner, if I'm not mistaken. 

MS. TURNER: 
The witness particulars, in all complete honestly, was not something that came to my mind in the last week and a half or two weeks.  I'm sorry.  I have just been working 16‑hour days on several different matters.  So we can communicate those immediately.  We'll just go right back to the office and give a copy to the Prosecutor. 

MR. KAREGYESA:
Yes, and who is the next witness, Your Honours?  

MADAM PRESIDENT:
A7, I believe, am I right? 

MS. TURNER: 
Aïcha Condé. 

MADAM PRESIDENT:
Aïcha Condé.  Thank you. 


Session resumes.  Okay.  So Madam Condé is your first witness, Madam Turner? 

MS. TURNER: 
Yes.  Before we bring her in, I just wanted to circulate a binder of documents that the Defence will be using during the course of its various testimonies.  There's one binder for each of Your Lordships and there's a binder for the registry.  We have already distributed a copy, a binder to the Prosecutor.  We have also provided a copy or a document called, "Defence Witness Identifying Information", which I believe Your Lordships should have in front of you.  This is the information that was requested this morning, the witness identification information for the Defence witnesses. 

MADAM PRESIDENT:
Okay. 

MS. TURNER: 
And just as a technical matter with respect to Ms. Aïcha Condé, she's been a lawyer here for quite some years, and I'm not sure -- my legal intern is not here right now, but I do not have a personal information sheet for her.  I'm not sure whether that's necessary or required.  She's not a protected witness. 

MADAM PRESIDENT:
No, I don't think so.  If she's not a protected witness, she doesn't need to have a protected information sheet. 

MS. TURNER: 
Very good. 

THE ENGLISH INTERPRETER:
Madam President, for the booth.  We did not hear the interpreters being mentioned in connection with the distribution of documents.  We wonder if there is any hope that the interpreters would have the relevant literature. 

MS. TURNER: 
Not a binder, but you will be obtaining copies as we move along of the documents that will need to be read or referred to. 

MADAM PRESIDENT:
So be ready with the documents for the interpreters. 

MS. TURNER: 
Yes, what we could do right now ‑‑ 

MADAM PRESIDENT:
Do you have copies for the interpreters?  

MS. TURNER: 
We do have extra copies, it's just that the binders contain all the documents right now.  Not all of the documents will be read.  In any event, we have additional copies.  I will now circulate copies of the documents that the Defence plans to use during the course of Ms. Condé's examination‑in‑chief. 

MADAM PRESIDENT:
Call in the witness, Madam Zulphur.  

Good afternoon, Madam Condé. 

THE WITNESS: 

Good morning, Madam President, Your Honours. 

MADAM PRESIDENT:
How are you today?  

THE WITNESS: 

Very well, thank you.  

THE ENGLISH INTERPRETER:
Madam President, may we remind the present witness to wait for the interpretation before she responds to whatever questions will be put to her. 

MADAM PRESIDENT:
You heard what the interpreter said? 

THE WITNESS: 

No, not at all. 

MADAM PRESIDENT:
Can you ‑‑ 

THE WITNESS: 

Oh, you see, I did not switch this device on.  Can someone say something? 

MADAM PRESIDENT:
You need to maintain a pause between the question and the answer. 

THE WITNESS: 

I can hear you.  Fine, I can hear you. 

MADAM PRESIDENT:
Can we start now?  

THE WITNESS: 

Yes. 

MADAM PRESIDENT:
So you need to speak the truth.  Madam Zulphur, please swear the witness.  

(Declaration made by Aïcha Condé in French) 

MADAM PRESIDENT:
Madam Turner, you have the floor. 

MS. TURNER: 
Thank you, Madam President.  If I could just ask the representative from the registry to circulate these first two documents.  There should be at least six or seven copies of each to be given to each of the interpretation booths, as well as to the court reporters please.  No.  Excuse me, could you please just circulate ‑‑ because each of the judges has their own binder with these documents in it.  Could you please just circulate it to who I just told you; the three booths and the court reporters please.  And these would be tabs one and two in the binder that the Defence distributed. 

AÏCHA CONDÉ,
first having been duly sworn,
testified as follows:

EXAMINATION-IN-CHIEF

BY MR. TURNER:

Q.
Good afternoon, Ms. Condé.  

A.
Good afternoon. 

Q.
I would like for you to please tell the Trial Chamber whether you know Léonidas Nshogoza and in what capacity you know him? 

A.
I know Léonidas Nshogoza very well because I worked with him.  He was my investigator in the Kamuhanda matter, and then I was with him again in the Rukundo case. 

Q.
Can you please describe or indicate when you began working with Mr. Nshogoza and the circumstances of your hiring him? 

A.
I started working with Nshogoza mid-way in the Prosecutor's case-in-chief in the Kamuhanda case.  At that time I used to have an investigator, Mr. Augustin Karera, who like several other investigators ‑‑

MADAM PRESIDENT: 


Madam.

THE WITNESS:

Did someone say madam?

JUDGE MUTHOGA:
Madam Turner, although this is not a protected witness, for the benefit of the record, you ought to tell her antecedent.  What she does and so on and so forth, so that the record has some indication who the witness is.  There are people who know ‑‑ who do not know Madam Condé who would be interested in this evidence. 

MS. TURNER: 
Okay.  I thought she just said that she worked with Mr. Nshogoza.  

BY MS. TURNER:

Q.
But Ms. Condé, can you please tell the Chamber what your association with this Tribunal has been for the last few years? 

A.
Yes.  I have been Defence counsel in Defence of Mr. Kamuhanda.  I'm a member of the Paris Bar.  I've been a member of that bar for quite a few years now.  I think since 1996 and prior to that I was working in Martinique. 

Q.
When did you begin working here at the Tribunal? 

A.
I started working in 2000, if my memory serves me correctly, I would say April.

Q.
And you just mentioned a moment ago the name of Augustin Karera.  Who is this person? 

A.
Augustin Karera was my first investigator in the Kamuhanda case and some time in mid 2001 the registry terminated the contracts of a series of investigators, including mine, for the reason that their names were on a list of génocidaire drawn up by Rwandan state.  That is how my working relationship with Augustin Karera ended and I had to start looking for another investigator. 

Q.
So when exactly did you hire Mr. Nshogoza? 

A.
I know it was in the year 2001, but I did not check the date.  All I can say is that it was mid way in the Prosecution case.  Definitely, I ought to have verified it, but I am sorry I did not do that. 

Q.
Can you describe the way or the circumstances that surrounded your hiring him? 

A.
Yes.  Kamuhanda was very close to Karera because he knew him, having worked with him in Rwanda.  After Karera left, he did not really know exactly how to go about getting another investigator.  And then one day Mrs. Kamuhanda called me, and I should also say, if I remember correctly, that there was a time that we were at trial without any investigator.  And in the recess ‑‑ somewhere in the recess, Madam Kamuhanda contacted me and told me she wanted to propose somebody to me.  She gave me Léonidas name.  She told me she lived in Rwanda and she knew him very well.  And I was not quite enthusiastic on account of some negative prejudice maybe, and simply because he was living in Rwanda, I did not feel warm to the idea of working with him.  But Madam Kamuhanda contacted me again and said he was a very good man.  He had studied law.  He was working for UNHCR.  That is how I contacted Léonidas, and I said I was in Arusha.  Was it possible for him to come and see me.  He took the return flight and that sufficed to convince me because I had quite a good impression of him after his visit and that is how it was decided.  

Q.
So how would you describe your working relationship with Léonidas Nshogoza, generally?

A.
It was excellent.  It was very, very good.  I think it was objective and doesn't correspond with anything.  He was the best investigator; he was good; he was intelligent; he was alert; he always anticipated things.  He simply understood what I wanted from him.  He was, indeed, a very, very good relations.  In fact, it was even beyond working relationship because subsequently, he introduced his wife and children to me, but we never went beyond the professional setting, as it were.  We always called each other using first names. 

Q.
Do you know if there were other ICTR Defence investigators who were living in Rwanda at the time that you hired Mr. Nshogoza? 

A.
No, he was the first, and maybe it was one of the reasons why I had some misgivings, and I would think particularly of a colleague and friend of mine who said that you are quite crazy, a Rwandan, or your case file would be in Rwanda.  Then with time it came out that he was a super professional and I always said in the corridors -- and I mean in the corridors of the Defence counsel that my case file had changed and we were closer to the evidence and it was, indeed, wonderful to have a Rwandan investigator.  Subsequent to that, several investigators living in Rwanda were hired by Defence teams. 

Q.
Now, with respect to the Kamuhanda case, were there any protected witnesses in that case? 

A.
I'm sorry, I didn't quite understand the question. 

Q.
In the Kamuhanda case, were there any protected witnesses?  Were there any witness protection measures that were issued by the Trial Chamber during the Kamuhanda case? 

A.
(No interpretation) 

Q.
One or the other or both.  I am asking, were there any orders? 

A.
In all cases there are protective measures for witnesses, and this holds true for the Kamuhanda case, be it the Prosecution or the Defence witnesses for that matter. 

MS. TURNER:


I would like to ask the representative of the registry to please show the witness one of the 


two documents that was just handed out earlier, and that would be document dated 22 March 2001.  If you could just hand that and it's entitled "Decision on Jean Kamuhanda Motion for Protective measures."  If you could please give a copy of that to the witness.  This would be tab one in the binders. 

BY MS. TURNER:

Q.
Ms. Condé, if you could just take a quick look at that, and do you recognise that document? 

A.
Yes.  This is a decision in the Jean de Dieu Kamuhanda case concerning prospective measures for Defence witnesses. 

Q.
The Defence would ‑‑ this is further to a motion that you brought? 

A.
Oh, yes. I was like all members of the Defence team.  Before I start my case, I sought protection for my witnesses. 

Q.
Thank you.  

MS. TURNER:


The Defence would like to tender this document as the next Defence exhibit if the Court pleases.  

MADAM PRESIDENT:
This will be Exhibit D? 

MS. MHINA:
D. 26, Your Honour. 

MADAM PRESIDENT:
D. 26.  Should it be under seal? 

MS. TURNER: 
No, it's a public document. 

MADAM PRESIDENT:
Okay. 

(Exhibit No. D. 26 admitted) 

BY MR. TURNER:

Q.
Ms. Condé, in the course of the proceedings at trial in the Kamuhanda case, were there any issues raised with respect to these court orders for witness protection measures?  Were they ever evoked? 

A.
Yes, indeed, there was an incident.  The Prosecutor had met the wife of ALA who was one of our witnesses.  The Prosecutor had also met Witness AG, and I actually complained to the Bench and sought a sanction for the Prosecutor because the admitted consequence was that ALA withdraw the case whereby he was an alibi witness, and it was extremely important for me to bring forth Kamuhanda's ‑‑ so I could. 

THE ENGLISH INTERPRETER:
Could we tell Defence counsel to wait for the interpretation before she speaks. 

MS. TURNER: 
We have just two in the binders and it's a document dated 29 August 2002.  If you could just show that to the witness please. 

MADAM PRESIDENT:
Madam Turner, are you on English channel?  You better be on English channel. 

MS. TURNER: 
I'm on the bilingual channel. 

MADAM PRESIDENT:
You better be on the English channel so there should be a pause between the question and answer. 

MS. TURNER: 
My apologies.  

BY MR. TURNER:

Q.
Okay. Ms. Condé, do you have a document in front of you dated 29 August 2002 entitled "Decision on Kamuhanda's Motion for Disclosure of Witness Statements and Sanction of Prosecutor"? 

A.
Yes, I do. 

Q.
And you mentioned earlier that you brought to the Chamber's attention the violations that you just mentioned.  Just for the sake of expediency, is this the decision that was rendered on your motion? 

A.
I did not read over the motion, but off the cuff, I could say that yes, this is the document anyway. 

Q.
The motion, this is the decision though.  Just so that we're on the same page.  You said that you had not read over the motion.  Are you referring to this decision? 

A.
Oh, I'm sorry.  Indeed, I did not read the decision. 

Q.
But do you recall the decision being rendered and, if so, what were the conclusions of that decision on your motion? 

A.
I recall.  I'm unable to read, I'm sorry because I do not have my reading glasses.  I'm unable to read without my glasses, but I know that as far as a decision is concerned, the Chamber deemed that the Prosecutor had flouted measures in respect of ALA and AG. 

Q.
And what were the repercussions, do you recall?  Were there any sanctions that were imposed on the Prosecutor? 

A.
Yes, it is written on page 6 of the decision on the last, but one paragraph which commences with the words, "Once the Prosecution" and so forth.  It is written in English.  I am sorry. 

Q.
If you could read that whole line or the two lines that might be helpful please. 

A.
I read English so very badly, and I have very serious problems with my eyesight, and I have said that 

I don't have my reading glasses, and I am willing to read those two sentences because I do not have my glasses and there's not enough lighting.  So I'll be at pain to read that document.  So if you would allow me.  

MADAM PRESIDENT:
Just hold on.  

Madam Zulphur, could you switch on the lights on the witness box ‑‑ on the witness.  

MS. TURNER: 
Maybe if I just read to the witness whether she recalls that being the conclusion.  Now we have no light. 

THE WITNESS: 

In fact, this is taxing on me, I have to learn to read that document.  So I think next time I'd rather not read, but I'll make an attempt.  To desist from a conduct that violates a court order which is in interest of justice pursuant to the rule deny the Defence motion in all other aspects. 

THE ENGLISH INTERPRETER:
If the interpreter may, the answer read 46A in French but, indeed, she meant 46A. 

MS. TURNER: 
Thank you very much to the interpretation booth.  

BY MR. TURNER:

Q.
So in your case then, at your trial in the Kamuhanda case, the Prosecution was warned for having made contact with the wife of one of your protected witnesses and making contact and obtaining statements from AG and that other person; is that correct? 

A.
You are asking me whether the Prosecutor had been warned. 

Q.
Just to summarise what this decision means and signifies, is it correct that this decision sanctioned the Prosecutor for having contacted your Defence protected witnesses or at least the wife of one and one protected Defence witness and obtained statements from these people?  Is that your understanding of this decision? 

A.
Yes, indeed, that is my understanding.  It is a matter of wording.  In fact, in French it is said that the 
Prosecutor was warned.  Yes, but I think ‑‑ you said the Prosecutor was sanctioned and indeed that 
penalty as it were, was a warning. Thank you.  

MS. TURNER:

The Defence would like to tender this decision as the next Defence exhibit.  

MADAM PRESIDENT:
This would be entered as Exhibit D. 27. 

MS. MHINA:
D. 27, Your Honour.

(Exhibit No. D. 27 admitted) 

BY MR. TURNER:

Q.
Ms. Condé, I understand that Jean de Dieu Kamuhanda was convicted in January 2004.  As his lead counsel at the time, what steps, if any, did you take following that conviction?  And we can ‑‑ if you would just begin with your answer generally and then we could go into more specific details, if necessary.  

A.
The decision or the decision to convict him or the judgement, as far as I remember, was rendered on the 24th of January 2004.  And, of course, we appealed that judgement.  

Q.
And did you take ‑‑ besides appealing that judgement, did you take any other steps in relation to that conviction in preparation for your appeal? 

A.
I presume that what you want me to state is that in the course of our appeal, we also recorded a motion under Rule 115, and I believe this is one of the requirements for an appeal.  I lodged an appeal and under the purview of that appeal, I made a request which was grounded on Rule 140. 

Q.
Rule what?  Just for clarity, if you can just repeat the rule number.

A.
140, 140.  115.  

THE ENGLISH INTERPRETER:
My apologies.  

MS. TURNER:

If Zulphur could please circulate six copies again to the interpretation booth and to the court reporters, and this would be tab four in the binder.  And if Zulphur could give the copy that's in the binder to the witness, that would be most appreciated.

BY MS. TURNER:

Q.
Perhaps, Ms. Condé, even before you get the copy or if you wish to wait for the copy, by all means, do so.  But my next question will be, what the object of that motion was specifically.  Under Rule 115, what evidence did you seek to tender at the appeals stage? 

A.
Rule 115 refers to additional evidence that might be used during appeals.  The judgement was rendered in January 2004.  So the basic texts of May 2003 were enforced and according to the rules of May 2003, and this is off the cuff, according to the rules, it was provided that an appeals shall be lodged within 30 days where it is reasoned and 70 days after the delivery of the judgement an appeal would be lodged under Rule 115 and within 75 days of the notice of appeal the ‑‑ a brief had to be filed, and so within a short timeline there was a lot of material to be tendered.  

So what we did immediately after the judgement was rendered was to, first of all, come up with a work plan, and we decided to, first of all, deal with matters of law under Rule 115 to ensure that on the basis of the notice of appeal we could focus fully on the drafting of the brief, such that we wouldn't have to 

deal with the timelines since we had two deadlines within an entire deadline. 
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BY MS. TURNER:

Q.
Okay.  Do you have a copy in front of you or a document in front of you dated, 15th September?  It's a confidential document, dated, 15th December ‑‑ September 2004. 

A.
Yes, it is my motion under Rule 115, which was drafted in September because we had requested and obtained that the timeline should start running from the time of the translation, into French, of the judgement, and I believe that the translation was available in summer, and so we had to work uphill, and as soon as the decision was delivered, we were able to file that motion, and which explains the date of September. 

MS. TURNER:

All right.  And just for clarity with those who have the documents here in the courtroom.  In the binder, there is a complete copy of the motion with all annexure, but the copy that was just distributed to the interpretation booth and court reporters will have only the motion itself.  

BY MS. TURNER: 

Q.  
Now, I believe, Ms. Condé, you have a copy of the entire motion in front of you, including 
annexure ‑‑ or, what exactly do you have?  

A.
No, come on, I have my entire motion.  It is a 12‑page document.  On one hand, I have my motion on the legal arguments, and on the other hand, I have my motion and the annexure. 

Q.
Now, what is the object of that motion?  What is the evidence that you are seeking to adduce on appeal?  If you can just, generally, explain to the Trial Chamber? 

A.
Yes, Kamuhanda had an alibi in his case.  He had not left Kigali, and on the 12th of April, which was the focal point in the case, he was in Kigali and Prosecution witnesses testified to have seen him on the same date in the Gikomero protestant parish where, allegedly, he ordered massacres and that was the point on which the Trial Chamber convicted him.  And the in the appeals, the issue was to demonstrate, since they are ‑‑ the judgement of the Trial Chamber had to be challenged because we do not appeal for appeal sake, because in the appeal's, it was ‑‑ evidence was adduced ‑‑ had to be adduced, rather, that Kamuhanda was, indeed, in the parish.  And for that case, if my memory serves me well, 
five witnesses had been called under Rule 115, and we relied on the statements of five witnesses under Rule 115. 

MADAM PRESIDENT:

Madam Condé, are you saying that you did not take plea of alibi before the Trial Chamber?  

THE WITNESS:

Indeed, there was a plea of alibi.  We had an appropriate plea of alibi.  We had alibi witnesses.  They were several in number and there were all those whose pseudonyms started by AL, for alibi.  You had ALB, and all the other witnesses, including Mrs. Kamuhanda.  And the Chamber deemed that the 
alibi -- and I am paraphrasing here -- believe that the alibi was compelling and that it was the 
evidence ‑‑ it was evidence that it had been fabricated.  And after rejecting that alibi, it relied on the Prosecution evidence in respect of the Gikomero events and deems that the Prosecutor had adduced evidence beyond reasonable doubt to the effect that Kamuhanda was in Gikomero on the 
12th of April 1994. 

MS. TURNER:

And I just want to clarify, Madam President, for the record, it seems that I heard in the English translation, but maybe this is either my misunderstanding that you had said, at one moment, that what needed to be established was that Kamuhanda was at Gikomero on the 12th of April 1994, and the CaseView wasn't working, so I am not able to just double check that.  Would that be what you said?  

THE WITNESS:

I have just said that Kamuhanda had an alibi that, at the time, he was in Kigali and that he wasn't at Gikomero. 

BY MS. TURNER:

Q.
So, specifically, what evidence ‑‑ or, which witnesses did you want to have heard by the 
Appeals Chamber in relation to the appeals, generally?  Who are the subjects of your motion?  And you can use the pseudonyms.  

A.
I will rely on page 12 of my motion, and Exhibit 1 was related to statements by GIM.  He was a key Prosecution witness and had testified in another trial in Rwamakuba, and where there was an account of events which was utterly different.  And I indicated to the Appeals Chamber that if we had those facts in ‑‑ during the trial, it is obvious that the Trial Chamber would not have rendered the judgement it handed because that is the point of law.  Because what is the new fact, which, had it been known during the trial would have changed or influenced the judgement of the Trial Chamber.  

MS. TURNER:

If you can just ‑‑ 

MADAM PRESIDENT:

Can you hold on for a while?  We are not getting the CaseView.

THE ENGLISH INTERPRETER:

Madam President, could the witness also be advised to speak at a reasonably slow pace because she is pretty fast.  Thank you.

MADAM PRESIDENT:

Madam Condé, have you heard what the interpreter said?  He wants you to be a bit slow.  You are too fast for the interpreter.  Speak slowly.

THE WITNESS:

My apologies.  Indeed, I speak pretty fast.  I will try to restrain myself, but at some point, I will go out of control, but I will do my best.

The second point relates to Witness GAA.

MS. TURNER:

I just want to go through this as ‑‑

THE WITNESS:

I'm sorry.  

MADAM PRESIDENT:

Okay, let’s proceed.  

BY MS. TURNER:

Q.
Just before you continue, just so that we can move swiftly and expediently, can you just summarise who and what evidence ‑‑ you don't have to explain for each person yet.  I will ask you questions.  If there is something that I believe is relevant to the Chamber ‑‑ so if you can just shorten in summary, just explain what ‑‑ what evidence you wanted to bring.  You don't have to explain why.  Just what pieces and what person.  

A.
That is what I was about to do and I have given an explanation on point one.  And on point two, it's annexure relating to GAA, who was one of the three witnesses who claimed to have seen Kamuhanda at the parish, and we stated to the Trial Chamber that that witness was not at the parish and it was of paramount importance because they were only three of them, and when GAA's statement was set aside, the other two testimonies were different, and the next was Witness GEX, and ‑‑ who is interesting because he comes in support of Witness GAA.  

Then, there is Witness BUC, whose ‑‑ who is interesting as a witness because the witness was at the scene ‑‑ or, not very far from the scene and that had relation -- blood relation, and could establish or state that Kamuhanda's name was not mentioned on that faithful 12th of April, and that also challenge the statements of witnesses who claimed not to know him and to have heard the ‑‑ his name mentioned.  

And then there is Witness NYA, who came up during the appeals.  This witness is interesting because he knew Kamuhanda and had joined forces with the attackers and came to contradict the three witnesses who claimed to know Kamuhanda and to have seen him on the scene.  

And the last witness is Witness GIT, who contradicted Witness GEX.  

THE ENGLISH INTERPRETER:

According to the witness.

BY MS. TURNER:

Q.
Thank you very much.  

How did it come to pass that you knew what ‑‑ or, how did you ‑‑ or, how did the Defence come into contact with Witness GEX? 

A.
GEX is a witness who did not testify during the trial, and his identity was never disclosed to us.  What we received was a redacted disclosure of his statement.  And in the course of the year 2003, before the end of the Prosecutor's case in‑chief; we got to know that he wanted to recant his written statement.  Do you want me to elaborate or you want me to stop here?  

MS. TURNER:

Just for the purposes of the interpretation, Madam President, is GEX a man or a woman?  

THE WITNESS:

A lady. 

BY MS. TURNER:

Q.
Thank you.  So, are you ‑‑ you were just saying that the Kamuhanda Defence learnt something in 
2003 ‑‑ I am sorry; I don't have the CaseView, but I am just trying to follow what you just said.  Please, continue.  

So, where you ended off ‑‑ 

A.
No. 

Q.
Just repeat the last sentence of what you said.  

A.
What I said a short while ago was that before the end ‑‑ or, around the end of the presentation of our case, we learnt that Witness GEX wanted to recant, and I was trying to find out from you whether I should stop at this stage or whether I should continue elaborating on how we got to learn of it and exactly what followed. 

Q.
Please explain to the Chamber how you learnt this information? 

A.
We were in court and Léonidas told me.  Actually, he gave me an account of a conversation he had had concerning GEX, who was trying to contact the Defence team.  So, GEX had not testified.  We knew the pseudonyms of all the witnesses who had testified and we also knew that that witness wanted to recant.  I am speaking too fast.  We knew that the witness wanted to recant, but it was of no importance for us because, since she had not testified, what did she want to recant and what would be the impact of it on the trial.  It would be of no impact because she had not testified.  So we talked about it.  Some people thought we could follow the matter up, but others said, "No, it would be of no importance."  Well, the issue was not taken up, but she, once again, contacted us to explain to us why she wanted to recant.  That is what happened. 

MADAM PRESIDENT:

Before the Accused told you that Witness GEX wanted to recant, did he, I mean, the Accused, have conversation with GEX?  

THE WITNESS:

No.  We did not, at all, contact that person.  From our understanding later on when we saw her and discussed with her, she went to the court, in a tribunal, in an attempt to talk with the people of the 
Office of the Prosecutor and say, "Well, I am sorry; I want to recant."  The issue was not followed up.  So, she contacted ‑‑ maybe I should say WVSS, but I am not too sure about that, and that is how we received a phone call here from Kigali which we did not follow up because I was of the view that, legally speaking, it was of no consequence.  So, still as she was waiting, she take some ‑‑ she took some steps to contact us and she got close to Kamuhanda's family, which would put her in touch with Léonidas, and that was how we got to know the content of what she wanted to recant. 

BY MS. TURNER:

Q.
Okay, now, Witness GAA, do you know ‑‑ do you recall the circumstances of the contact between him and the Defence team for Mr. Kamuhanda? 

A.
In English, I heard "GAA", and in French I heard "GEX".  

Well, Kamuhanda never contacted anyone because he was in the detention facility.  Now, how were we, of the Defence team, in contact with GAA?  It was via Witness GEX.  At some point in time, GEX told us, "Well, you know, I am not the only one who wants to recant.  There is someone else who wants to do the same thing," and that person was GAA. 

Q.
And, how did the Defence for Kamuhanda get ‑‑ or, have contact with Witness BUC? 

A.
Concerning BUC, well, I got to hear of it from one of the Defence witnesses.  I no longer remember the pseudonym for that witness.  She took out a document which was an attestation from BUC clearing her husband's name.  And, as part of the appellate proceedings, I told Léonidas, "Maybe it would be important for us to meet BUC so as to find out from her whether she would be ready to say the same thing in the Kamuhanda case."  

JUDGE MUTHOGA:

Madam Condé, earlier on I had heard that you learnt that Witness BEX (sic) wanted to recant before the end of the Prosecution case.  Is it that I misheard that or when exactly did she want to recant?  

THE WITNESS:

Maybe I misspoke.  In any case, it was towards the latter days of the Defence case.  We are talking about May 2003 at trial here.  Everyone is in Arusha.  It was on that occasion that we got that phone call and we got to know the content of the phone call.  We were in Arusha; she was in Kigali ‑‑ or, in Rwanda, I should say.  

JUDGE MUTHOGA:

That was in the course of your putting up the defence of Kamuhanda, or is it after the trial had finished?  

THE WITNESS: 

Your Honour, to be more specific, the phone call was in May 2003, in the closing days of the Defence case.  All what we know -- at that time, and we did not know the identity of the person -- was that there was a witness who wanted to recant, and we knew that the pseudonym of the witness is BUC, and we said, "Well, it would be of no importance.  We don't give a damn because she did not testify so she can recant as many times as possible.  It would not change anything." 

MS. TURNER:

Just for clarity, will you ‑‑

MR. KAREGYESA:

Clarification, Your Honours.  We heard BUC.  I don't know whether we had cross purposes because the Judge's question relate to GEX.

MS. TURNER:

We can handle that.  Thank you.

JUDGE MUTHOGA:

Please do that.  Handle it.  Let me get to know.  Madam Condé, let me get to know, when you heard BEX (sic) wanted to recant ‑‑ 

MADAM PRESIDENT:

GEX. 

JUDGE MUTHOGA:

Sorry; GEX wanted to recant, and when you heard BUC also wanted to recant, what period of the trial, before or after the trial had ended?  

THE WITNESS:

No, actually, BUC and GEX have two separate stories.  GEX is someone who gave a written statement to the Prosecutor and his personal details were not disclosed to us.  He did not testify during the Kamuhanda case at first instance, be it for the Prosecutor or for the Defence.  Shortly before the end of the Defence case, we got that phone call to the effect that BUC wanted to recant.  And, at that time, if I remember properly, we were dealing with the expert witness's testimony and we said, "Well, let's forget about it.  It is of no importance whether she recants or not because she had not testified, so the 
Trial Chamber will not consider her testimony.  That is the way I looked at it at that time.  

THE ENGLISH INTERPRETER:

Madam President, speed.  

MS. TURNER:

If we can just clarify. 

MADAM PRESIDENT:

Can you hold on for a moment?  

MS. TURNER:

Please, slow down.  

JUDGE MUTHOGA:

Madam, if you would go slowly enough so that it is recorded, and just clarify for me.  With respect to BUC ‑‑ sorry, GEX, you ‑‑ what did you learn of her desire to change her position?  And then with respect to Witness BUC, when did you hear of his desire to change his position. 

JUDGE AKAY:

Her. 

THE WITNESS:

GEX is a witness who did not testify.  Now, in late May while our expert witness who was our last witness was testifying, we learnt via a phone call that there is a GEX who wanted to recant because that witness had lied to the Prosecutor.  You should understand that we had an alibi.  Now, if Kamuhanda was in Kigali, all those who claimed to have seen him in Gikomero were liars.  Now, for me, whether the lady wants to recant or not, in any case, she was necessarily a liar because she claimed she saw Kamuhanda at the parish, point number one.  

Point number two, since she did not testify, the Court did not get to learn of her testimony.  No one mentioned GEX.  Now, the fact that she wanted to recant by saying that she was a liar did not change anything in the course of the judgement in the matter of Kamuhanda against the Prosecutor.  Now, since we were busy with something else, and, in any case, we were in Arusha, we decided after discussion ‑‑ or, at least, I was of the view that it was not necessary to follow up the matter.  I am sorry.  So, we considered that it was not necessary to follow up the matter.  

Now, we are talking about May 2003 here.  The session ended.  Everyone returned home and Léonidas returned to Rwanda.  Then, at some point in time, definitely after May of the year 2003, that person, not satisfied because she had not been able to say what was in her heart, got close to Kamuhanda's family, and if my memory serves me correctly, it was a sister of Kamuhanda who called Léonidas to say, "There is someone who wants to recant."  Now, at that time ‑‑ well, if she really wanted to say something, then let her say her piece, and she said, "I was at the parish; I did not see Kamuhanda."  For us, that was obvious because we had an alibi.  Well, things ended there.  The matter was not taken any further at that time.  There would be a follow up in 2004 when Kamuhanda was sentenced.  

Now, with your leave, I am going to elaborate.  I do not want to dwell in ‑‑ to delve into a monologue here.  But it was interesting because, in 2003, we simply knew that she was a liar, and in 2004, we got to understand why she lied.  

Now, things became clear in my mind and I immediately saw how we could avail ourselves of that opportunity.  Well, let me place myself in the middle because she told us that Prosecution witnesses had sat together and consulted one another to tell the story the way they thought it happened and place Kamuhanda in the scene ‑‑ or, mention his name, and that was the purport of the consultation.  That is how things became clear at that time.  She told us that there was someone else who wanted to recant, and we got to learn that the person was GAA.  All we knew was that GAA wanted to recant.  So, in 2004, when the sentence was handed down and when we heard GEX's version, we heard GAA said, "Well, I was not even at the parish; I was on the other side of Lake Muhazi, so I could not have seen Kamuhanda on the scene.  

Now, it became a key element of the appeal because the Chamber relied on GAA with two other witnesses for the sentencing.  And when GAA is set aside, the two others, GAF and GES, are not consistent.  That is what we explained to the Appeals Chamber in our motion.  He was not there, so there are only two remaining and those two are not consistent with one another. 

MADAM PRESIDENT:

And Madam Turner ‑‑ sorry, Madam Condé, you knew that Witness GAA was a protected witness in the Kamuhanda trial?  

THE WITNESS:

Quite so, Madam President, we knew that GAA was a protected witness and at no point in time did we pretend not to know that GAA was a protected witness.  He was a Prosecution protected witness.  Period.  There was no discussion about that.  GEX was not a protected witness because her identity had never been disclosed.  And without a name and without an identity, there is no protection, but GAA was a protected witness of the Prosecutor.  No argument about that.  

MADAM PRESIDENT:

And in spite of the fact that you knew that he was a protected witness, you went ahead and contacted him without seeking the permission of the court?  

THE WITNESS:

Quite so, Madam President.  In a sequencing, GEX told Léonidas that there was someone else who wanted to recant.  We did not know who that someone else was.  Now, it came up that somebody else was GAA, because GEX said, "I am not the only one who wants to recant.  There was someone else."  At the time, she had not testified, so we did not know what type of witness she would bring to us.  And the person she introduced to Léonidas was a Prosecution witness who testified, so the things stopped there.  No story about that.  

There was an appointment with GAA; things stop there.  And in 2004, when the sentence was handed down, GEX ‑‑ sorry, GAA contacted the Defence.  It was GAA who contacted us, not the other way round.  I know he was a protected witness.  There is no modicum of doubt about that.  We had a sentence which had been handed down, a conviction, and we are talking about post 22nd of January.  

Now, when that person came to see us  and said, "I want to recant," I said to myself, "Well, GAA wants to recant.  I am not going to let this opportunity past."  And just like that, I placed him in the hands of the notaries saying that it was the only way of remaining consistent and consonant with the decision on protective measures for witnesses, and I put him in touch with a notary who recorded his affidavit.  For me, it was the most reasonable thing to do.  

MADAM PRESIDENT:

Was there a protective order in respect of Witness GEX?  

THE WITNESS:

GEX or GAA?  

MADAM PRESIDENT:

GEX. 

THE WITNESS:

No, GEX is not a protected witness because those are witnesses ‑‑ well, we had received redacted statements in the course of the year 2002, I believe, and I had a redacted witness.  There was nothing there which could lead to her identity being revealed.  She was not a protected witness.  The protected witnesses were those whose identities were disclosed to us, but GAA is, indeed, a protected witness.  His identity was disclosed to us before he testified.  His unredacted statement was disclosed to us before he testified.  He testified before us.  

And, pursuant to Rule 75, once you ‑‑ pursuant to Rule 115, once we hear his testimony, I know that he is a protected witness.  For me, there was no argument about that.  I knew he was a protected witness, but the issue at hand was:  What should we do when you are faced with a protected witness who comes to see you and tells you, "I want to recant"?  Because, as I am explaining to you, GAA came to us after the 22nd of January, and, at that time, I was of the opinion that I could not leave GAA without satisfying his desire for him to recant so I placed him in the hands of a notary public. 

MADAM PRESIDENT:

And when did you learn of a person who wanted to recant was a protected witness, GAA?  

THE WITNESS:

My impression is that it was after the proceedings. 

MADAM PRESIDENT:

Who met him first, you or your investigator, Nshogoza?  

THE WITNESS:

No, I lived in Paris, so it is Léonidas who was in touch.  Firstly, GEX introduced GAA to him and then nothing else happened.  GAA comes back in 2004 when you (sic) heard of the conviction, and, at that time, since he was a protected witness, we sent him to a notary public.

Madam President, to be clearer and more coherent ‑‑ I am sorry, excuse me.  To be clearer and more coherent, from what I was saying, when GEX introduced GAA to Léonidas, Léonidas did not know that he was meeting GAA.  When he met the person, he came to the realisation that it was GAA, and everybody withdrew ‑‑ everybody drew back because it was GAA.  Things stopped there.  

In January 2004, there was noise around in the airwaves because Kamuhanda had been convicted.  GAA, once again, took the initiatives to come and meet the Defence, and at that time, he did so passing through Kamuhanda's family.  So, when we learnt that he wanted to recant, I told Léonidas he is a protected witness.  The only way for us to remain consonant with the protective measures is to have a notary record his affidavit. 

MADAM PRESIDENT:

And you did not feel it necessary to get the permission of the court to make further contacts with him?  

THE WITNESS:

Madam President, very frankly and candidly, at that time what was obvious for me was a notary.  For me, the notary was a third party who would record the affidavit, authenticate it.  There was no solicitation.  We did not go to him; he came to us, so we sent him to the notary public.  That is how things were to me at that time.  I was the one who told Léonidas, "That person is a protected witness so his statement should be recorded by a notary public."  Obviously, the question will be why a notary public.  But, at that time, for me, it was illogical, and a coherent way of staying within the framework of the protective measures. 

MADAM PRESIDENT:

Are you telling us that you were ignorant of the law that a protected witness could only be approached or contacted with the permission of the court?  

THE WITNESS:

No, that's not what I am saying, but, actually, that's what happened.  What I am saying or explaining is what happened after the 22nd of January, my thought processes at that time.  After the 
22nd of January, there was somebody who is a protected witness who gets in contact with the Defence stating that they wish to recant.  Whether that person took the initiative or not, it was important.  That is the way I see it, and we did not violate protective orders.  And when the person says that they are willing to recant at the time, I took it that a sworn court officer, third party, who is governed by the rules of confidentiality and also who has a duty of reporting is the one qualified to take the statement.  

As a matter of fact, I do not know whether everybody knows a notary, but, as far as I am concerned, the notary is the best law enforcement official because what he notarises or certifies is tantamount to ‑‑ or,  final judgement ‑‑ or, it's an affidavit, at least in my legal system.  So, to challenge a notary's ‑‑ a document issued by a notary, one has to go through the court.  

And the second issue which is of import to me is the fact that the notary would take down the statement and he would act as a buffer between the witness and ourselves.  First, we do not make a move 
to ‑‑ towards the witness.  Second, we sent him to consult the person, the law enforcement official who is at the pinnacle of the law system.  And, thirdly, the notary would notarise such a statement.  And fourth point, that document which we have in our custody will be transmitted as it stands to the 
Appeals Chamber without trying to defend GAA because, at any rate, he was one of the persons the Trial Chamber relied on to sentence.  There was no attempt to conceal the truth or to misrepresent the facts.  So, I operated on the basis of my legal system, and, in my own thought, to me, it was a statement of fact that if a statement is collected by a notary it would make matters even clearer. 

JUDGE MUTHOGA:

Madam Condé, you were sitting in Paris, some place away from Rwanda.  How did you put him in contact with the notary?  

THE WITNESS:

Through Léonidas.  What actually happened is the following:  After the 22nd of January, that person came to see us ‑‑ or, contacted us, and I told Léonidas, "Let us put him in touch."  

JUDGE MUTHOGA:

Please, I am trying to get the actual ‑‑ the things what happened.  When you say "contacted us", please clarify, he spoke to me on the phone; sent me a letter; he sent me an email; he sent somebody to me.  The word "contacted" doesn't give me the actual notion of that happened.  Is it that he sent you or you spoke to him or what was the position?  And when you say "us", do you mean yourself and who else?  

THE WITNESS:

It is crystal clear.  When I referred to "us", I am referring to us as the Defence team.  We, the Defence for Kamuhanda, the person, GAA. 

JUDGE MUTHOGA:

The Defence of Kamuhanda, for the purposes of this evidence bit, means you and Mr. Nshogoza, or is there a third person that we don't know?  

THE WITNESS:

No.  As a matter of fact, when I referred to "us", third person plural, it is just to explain or to identify the Defence team, but within the Defence team, the persons or the person who was contacted is 
Léonidas Nshogoza.  GAA approached the family of Kamuhanda.  Kamuhanda's family informed Léonidas that GAA desires to recant and Léonidas calls me because this is a key point and he cannot take a decision single‑handedly and calls me and tells me, "This is what is happening."  And, I, at the time, instructed Léonidas to take GAA or put him in contact with a notary public.  And the reason why things are taking this course is because myself -- and who is in Paris, and Léonidas, share a common legal system.  We have notaries in our two countries.  So when I refer to a notary, it immediately clicks on his mind.  He understands what I am alluding to when I refer to the duty of information and counsel.  In fact, all the duties which behoves a notary, you know, affidavits, authentication and all other matters pertaining to notaries. 

JUDGE MUTHOGA:

So you directed Mr. Léonidas Nshogoza to get GAA into contact with a notary for the purposes of her statement to be recorded by the notary and notarised for subsequent use in court?  Am I ‑‑ and you didn't communicate with Nshogoza?  The reason that was necessary was because this was a protected witness?  Have I summed you correctly?  

THE WITNESS:

It is almost the right summary, but I am not certain to have quite understood from your proposition that it is GAA who made the move towards us, and this is the key point.  There is a Prosecution witness who is a protected witness and who comes knocking at the doors of the Defence saying "I have important things to tell you."  And, at the time, because he is a protected witness, I directed Léonidas to take down the statement of this witness by a third party, which is a notary.  

JUDGE MUTHOGA:

Madam Condé, you are a lawyer, so you know that all you can say is that Mr. Nshogoza told you that the family of Kamuhanda had contacted him and had told him that GAA wants to recant.  
You can't ‑‑ while in Paris, you can't know for a fact that GAA ‑‑ that it is not Mr. Nshogoza -- contacted GAA or contacted the Kamuhanda family or whatever it is.  All you can tell us ‑‑ tell us in positive terms is that Mr. Nshogoza informed you that he had been contacted by the Kamuhanda family on behalf of GAA to the effect that he wished to recant.  That's the farthest you can go.  That's not correct.  

THE WITNESS:

You are entirely correct, Your Honour.  I am in Paris and Léonidas was in Rwanda, and, accordingly, 
I am giving an account of the conversation between Paris and Rwanda.  And what I am stating is what I know to be the truth, and the truth is that GAA made the move to meet Kamuhanda's family by stating that, "I have to make a recantation."  And Kamuhanda's family informed Léonidas, and, at the time, Léonidas cannot take the decision single‑handedly given the gravity of the issue at hand.  And if Allison would allow me, I would explain the workings of our team.  And, in the circumstances, Léonidas gets in touch with his lead counsel and says, "Apparently, GAA wishes to make a recantation." 

JUDGE MUTHOGA:

I have no difficulty with that, Madam Condé.  All I was saying is that this information about GAA wanting to recant or contacting the Kamuhanda family, all that came to you through ‑‑ from Mr. Nshogoza when he spoke to you on the phone or he wrote to you or he sent you an email or establish some contact with you while you, yourself, were in Paris.  That's all I am saying.  

THE WITNESS:

Indeed, Your Honours, those are the reasons.  You are right, rather. 

MADAM PRESIDENT:

Proceed.  

MS. TURNER:

Thank you, Madam President.  

BY MS. TURNER:

Q.
Quickly with respect to witnesses BUC and NYA, how did the Kamuhanda Defence enter into contact with those two witnesses?  If you can just quickly explain the circumstances. 

A.
Unlike GEX and GAA, BUC and NYA are completely new facts under Rule 115.  There was no mention before ‑‑ or, in fact, they were not witnesses hitherto.  

Now, starting with BUC, I do not quite recall the pseudonym of the witness, but there is this lady who testified in the Kamuhanda trial, and among the exhibits to relate the husband's story, there is a document which is signed by BUC.  That is the end of the story.  

And when Kamuhanda is convicted on appeal, and when we are dealing with Rule 115, I tell Léonidas, "Do you remember that there was a lady who produced the attestation from BUC?"  Definitely, it would be of import to try and get in touch with her to determine whether she would be ready to restate what she had said or to give us a written statement under Rule 115, for the purpose of consistency.  And, at the time, Léonidas went to meet BUC if she would be willing to give us, and not to Kamuhanda's witness, a document in which she gives an account to the effect that she took refuge not far from the parish and that she was there on the day of the attack and that this is what happened.  
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BY MS. TURNER:

Q.
(By order of the Court, this portion of the transcript has been extracted and kept under separate cover) 

MADAM PRESIDENT:
Okay.  The entire conversation or the responses and questions be put under seal, the requested portion of the transcript.  

Now you go ahead with the question.  She will write it down on a piece of paper. 

THE WITNESS:
I don't have a pen.  Do you wish that I write down ‑‑ 

MADAM PRESIDENT:
Hold on.  

JUDGE MUTHOGA: 

We ask that you write down the explanation of the pseudonyms of the witness that you are referring to.  We will then see it, and then we can place that document under seal.  You can write who she is.  

MS. TURNER: 
If we have an extra copy of P. 2, the exhibit, maybe the name figures there.  I'm just not sure.  

MADAM PRESIDENT:
Madam Zulphur, can we have the ‑‑ can we have Exhibit P. 2?  

MS. TURNER: 
Actually, the name does not appear on Exhibit P. 2, as far as I can see, but we can ask the witness, Ms. Condé, if she does see it herself, if she's got somebody else in mind.  

THE WITNESS:
I have written down what I had to write down. 

JUDGE MUTHOGA: 

Please bring it along.  

MADAM PRESIDENT:
Okay.  So she has ‑‑ 

THE WITNESS:
Is my handwriting akin to hieroglyphics, or would you want me to clarify or decrypt?  

MADAM PRESIDENT:
No.  You have beautiful handwriting.  

JUDGE MUTHOGA: 

It is legible that ‑‑ 

MADAM PRESIDENT:
We are ignorant of French.  We don't understand French.  

JUDGE MUTHOGA: 

It is not illegible, Madam Condé.  

Show this to Madam Turner and to the Prosecution, please.  

MADAM PRESIDENT:
And we would like somebody to translate it for us.  

JUDGE MUTHOGA: 

Don't translate it ‑‑ 

MS. TURNER: 
No.  I'm just writing it down for my own personal notes. 

MADAM PRESIDENT:
Mr. Prosecutor, do you understand French?  

MR. KAREGYESA: 
I can read a bit of it and understand a bit of it, and it may probably be helpful if ‑‑ 

MADAM PRESIDENT:
We ask the interpreter to translate it for us. 

MR. KAREGYESA: 

‑‑ if we refer to this person by the pseudonym assigned by Defence counsel in this current case, because that person's name appears in the summaries.  

MADAM PRESIDENT:
Anyway, we like this document to be translated by the interpreter for future reference. 

MS. TURNER: 
Our pseudonym was A16, for the record.  

MADAM PRESIDENT:
Yes, Madam Witness.  

THE WITNESS:
I'm sorry, but if that document or what I have written were to be read out, there is a word which would need to be replaced.  If it is read out immediately, it might be problematic.  If it is read to you subsequently, then there's nothing to worry about.  I can do same by ‑‑ 

MADAM PRESIDENT:
It's okay.  No problem.  It will be translated by the interpreter and be entered into an exhibit.  And that is just translation for ease of reference.  Who's going to translate it?  English booth?  

THE ENGLISH INTERPRETER:
Yes, Madam President.  But I'm afraid, Madam President, unless otherwise advised, that this ‑‑ the substance of what is written down contains information which I'm not sure needs to be disclosed in public.  

MADAM PRESIDENT:

No.  Just translate it in writing, the same piece of paper. 

THE ENGLISH INTERPRETER:
Very well, Madam President.  

MADAM PRESIDENT:

We're just seeking your expertise, French knowledge, to be translated into English.  

MS. TURNER: 
While this is being done, nature is calling for me.  

MADAM PRESIDENT:
Okay.  Go ahead.  Go ahead.  

This piece of paper would be entered as Exhibit D. 28.  
(Exhibit No. D. 28 admitted, under seal)

MS. TURNER: 
And, just for the record, to note that the translation added in another word, which was actually the name, because the French version of what you have in front of you, that note that Ms. Condé wrote, did not have the name of a person in it.  And she indicated that she should ‑‑ that something should be inserted in that document, and I see that a name was inserted in the translation. 

THE WITNESS:
Ms. Allison did not understand.  What I said became irrelevant as soon as the President of the Chamber ordered a written translation of what I had written.  So my statement was no longer relevant.  

MADAM PRESIDENT:
We don't think there is any omission ‑‑ any addition or omission by the interpreter ‑‑ translator or the witness.  

MS. TURNER: 
Okay.  If the name was in the original ‑‑ 

JUDGE MUTHOGA:

Just confirm.  It's there.  Look at it again.  

MS. TURNER: 
I apologise.  

BY MS. TURNER:

Q.
Okay.  We can move on to the next question.  Witness NYA, can you explain how ‑‑ or, let's conclude on Witness BUC.  You explained the reasons why you were interested in Witness BUC.  Can you explain how the Defence for Kamuhanda entered into contact with Witness BUC? 

A.
I do not know how Kamuhanda's Defence got into contact with Witness BUC.  I instructed 

Léonidas Nshogoza to get in touch with BUC so that we could have an attestation with the same content as the one she has given to GPE.  But since GPE was in intra‑Rwandan issue, I needed a document which I could use in our proceedings here.  So she made a statement in which she gave an account of what she saw and heard on the 12th of April.  So she did the same thing.  

Q.
Okay.  And now with respect to Witness NYA, you indicated your interest in that witness in your motion.  Can you please explain the circumstances of the Defence getting into contact with NYA?  

A.
As part of the presentation of my evidence, I have always desired having attackers amongst my witnesses.  But whenever I went to the jailhouse, unfortunately, I always met people who denied having been present on the 12th of April, such that it was only when NYA decided to enter a guilty plea in his country that he would become someone in whom the Defence was interested.  So he said, "I was there.  I joined the attackers.  I knew Kamuhanda as someone hailing from my region, and I assert that he was not there."  

So from that moment on, just as BUC was coming to contradict witnesses who did not know Kamuhanda but who said they heard his name, NYA came to contradict witnesses who knew Kamuhanda and who claimed to have identified him that day on the massacre scene.  

Q.
And can you just explain the circumstances or how it came to be that the Kamuhanda Defence entered into contact with NYA, please? 

A.
It was Léonidas and his talent.  As I said earlier on, he anticipated, he had a full mastery of the case, and he knew that I had this present need for an attacker amongst our witnesses and we had failed in the first instance trial.  When he learned that during the Gacaca proceedings there is an attacker who knew Kamuhanda and who had spoken, Léonidas then briefed me of it, and I told him, "Yes, indeed, it is of relevance.  We also need that statement."  

Q.
Okay.  Now, there is a decision rendered on your motion under Rule 115.  Do you recall what the decision was?  

A.
Yes.  Concerning points 1, 4 and 5, and even concerning point 6, they were not granted.  The 

Trial Chamber was of the view that the factual and legal arguments I set forth were of no relevance and they retained only GAA and GEX. 

MS. TURNER: 
May I ask for the assistance of Zulphur to circulate copies of the document here.  It would be under 

tab 5, for those who have binders, and these are copies for the court reporters and the interpretation booth.  And, of course, a copy should be provided to Ms. Condé. 

MADAM PRESIDENT:
Madam Turner, how much of your examination‑in‑chief left?  

MS. TURNER: 
Frankly, I think it can be completed in ‑‑ before 5:30. 

MADAM PRESIDENT:
Okay.  Go ahead.  

BY MS. TURNER:

Q.
Ms. Condé, were you provided with the document yet?  

A.
No, there is no one distributing anything. 

Q.
Do you recall the decision on your Rule 115 motion?  

A.
I just said so.  I said that concerning points 1 ‑‑ I've forgotten.  I said that concerning points 1, 4, 5 and 6 our wish was not granted.  

Q.
So what was granted under the decision?  And do you have the decision in front of you now?  

A.
When I say "point", I am referring to the last page of my motion, that is, page 12.  And at the bottom there is reference to some annexures from 1 to 6, and each of them has a document.  That is why I say from 1 to 6 because in the motion, such was not the way the argument was made.  So the Chamber accepted witnesses whose documents were presented under points 2 and 3. 

Q.
Do you have the decision in front of you, 12 April 2005?  

A.
Oh, yes.  

Q.
Okay.  Now, concretely, which witnesses could you bring for the Rule 115 appeals hearing? 

A.
I just said so.  GEX and GAA.  

MS. TURNER:

Now, the Defence would like to tender this decision into evidence.  It should be tendered under seal, if the Court pleases, as it is a confidential Appeals Chamber decision dated 12 April 2005.

THE WITNESS:

It is not confidential.  

MADAM PRESIDENT:

Where does it say ‑‑ 

MS. TURNER: 
It says "Confidential" right below the case number.  

THE WITNESS:
Correct.  

MADAM PRESIDENT:
Okay.  So this document is entered Exhibit D. 29, under seal. 

(Exhibit No. D. 29 admitted, under seal) 

MS. TURNER: 
Thank you.  

BY MS. TURNER:

Q.
Now, Ms. Condé ‑‑ 

MR. KAREGYESA: 
Clarification, Your Honours.  Prior to the tendering of this decision, counsel and the witness had extensively referred to counsel's Rule 115 motion, and I'm wondering whether my learned friend is going to tender it or has overlooked it or doesn't want to tender it at all.  

MS. TURNER: 
I thought it was.  We discussed it.  Thank you for pointing that out if it doesn't have a number, but that would be tab 5 ‑‑ 

MADAM PRESIDENT:
This is tab 5. 

MS. TURNER: 
Sorry, tab 4 in the binder, which is the complete motion, dated September 2004.  And if it has not already been marked, then the Defence would request that it be tendered into evidence.  So I thank my learned friend for that reminder.  

MADAM PRESIDENT:
This would be Exhibit D. 30.  And should it be under seal?  No.  Okay.  

MS. TURNER: 
Yes, it is a confidential document. 

MADAM PRESIDENT:
The motion?  Okay, okay.  Under seal.  Exhibit D. 30, under seal. 

(Exhibit No. D. 30 admitted, under seal) 

BY MS. TURNER:

Q.
Ms. Condé, when ‑‑ when you had the Rule 115 hearing at the Appeals Chamber, did anyone at all ever raise a question with respect to the Kamuhanda Defence contact with either of the two witnesses that you brought, GEX and GAA?  

Can you answer the question, please. 

A.
No.  I cannot speak when you are doing something else.  I speak when people listen to me.  So, what was the question again?  I have forgotten. 

Q.
(Microphones overlapping) ...without an earphone ‑‑ 

A.
No, no.  

MADAM PRESIDENT:
Repeat your question.  

THE WITNESS:
No, I never do that.  

So I have forgotten what the question was.  The question was whether the witness protection was mentioned as part of Rule 115, is that so?  The answer is ‑‑ well, the answer is no, it was not raised.  It was not raised by the Defence.  It was not raised by the Prosecutor.  It was not raised by the Chamber.  

BY MS. TURNER:

Q.
So no one raised an issue with respect to the fact that the Kamuhanda Defence was in contact with GAA and GEX, correct? 

A.
In the course of the hearing in May 2005, GAA and GEX were heard and they narrated to the Chamber the circumstances under which they gave their statements.  It was discussed at length.  It was the very purport of the appellate proceedings, as well as the reasons, the whys and the wherefores of the decisions to recant.  It was all in the records of the proceedings.  

Now, say, for instance, "Yes, but Ms. Condé, why did you dare meet GAA knowing full well that he was a witness?”  Or a formal caution or warning from the Appeals Chamber to the effect that, “Ms. Condé, you are fully aware that you are going against a legal decision."  No, the issue was not raised, because it was obvious.  And I am not trying to exonerate myself.  It was obvious that there was a witness protection measure, and it was obvious that GAA had been contacted irrespective of that protective measure.  

Q.
Were there any issues raised on appeal with respect to inappropriate contact with protected witnesses?  Now, not as you're saying now with respect to GAA, but was there any issue with respect to contact with any other protected witnesses during that appeals hearing?  

A.
I understand what you are referring to.  When we made our representation based on Rule 115, the Defence had two witnesses, GAA and GEX.  The Prosecutor had called the English term which is referred to as a rebuttal witness.  We do not have that in French.  And that is GEK and ‑‑ I think I am mistaken.  Is that so?  Well, I'm sure counsel was referring to rebuttal witnesses irrespective of the pronunciation.  The Defence called GAA and GEX, and the Prosecutor called GEK and GAG, and each of them testified in the course of the hearing.  And the Prosecutor Witnesses GAG and GEK stated that we had tried to cause them to change the content of the evidence they had given at trial.  And according to GEK, the "we" was Mrs. Kamuhanda, as well as someone of WVSS who was working in the safe house.  And according to GAG, those who had tried to secure the change in the evidence were two investigators from Kigali who had shown him their professional ID cards.  

Q.
And did ‑‑ with respect to those allegations, did the Appeals Chamber take any measures or decisions to address those allegations?  

A.
Yes, indeed.  On my initiative, in May 2005, and from January 2005, I am a member of the 

bar council ‑‑ well, I am speaking in the present, placing myself in 2005, otherwise, I would have said I was.  At that time, I was a member of the bar council.  I was sitting in the disciplinary committees as well as in the investigation or judgement units.  I cannot remember.  At some point in time I was the investigations section and some other time the judgement section.  

Now, relative to my past experience in issues of the bar council, I said, well, now it is Mrs. Kamuhanda.  Tomorrow we do not know what Mrs. Kamuhanda is going to say.  And in order to be a member of the bar council, you have to be blameless.  So, at that point in time, I stood up and requested from the Chamber that GEK's statement with respect to Mrs. Kamuhanda be investigated.  And as the proceedings unfolded, because the Prosecutor also made a representation, the Chamber took a decision that there would be an investigation.  Firstly ‑‑ and here I'm talking by rote ‑‑ firstly to note under what circumstances GAA and GEX made their statements, because they told the Trial Chamber that they had been misled by GEK, and also to know whether, indeed, GEK was the one who had instigated the Kamuhanda issue, as we were submitting.  

But, at the same time, since GEK and GAG said, "No, not at all.  You should be very careful.  There are people who are trying to cause changes in testimony," the Trial Chamber had – correction, the 
Appeals Chamber had to add the second aspect in the order.  Firstly, was there any attempt made to suborn witnesses to make false testimonies; or, secondly, were there attempts made to induce witnesses to come back to the content of their evidence which was against Kamuhanda?  

Q.
So the persons that were at issue there, were who, in general terms?  The persons whose conduct was in question were who?  

A.
I have already said it.  I said GEK had accused Mrs. Kamuhanda, as well as someone working in the safe house.  And GAG had pointed an accusing finger at two investigators from Kigali.  I remember that she said there was a white person as well as a black person with a limp, a lame black person.  That is what I remember.  

Q.
And what measures, if any, did the Appeals Chamber take to address those allegations? 

A.
I just said it.  It ordered a two‑pronged investigation.  

Q.
And just for clarity, explain what the two prongs were.  

A.
I have already explained it, but I will explain it anew.  The Chamber ordered that it be verified whether Prosecution witnesses had been deliberately misled or had been coached not to speak the truth during their evidence at trial and also whether the Prosecution witnesses were subsequently urged to change the content of the evidence they had given at trial.  

Q.
The Prosecution witnesses or the Defence witnesses with respect to the second aspect that you were just discussing? 

A.
Let me repeat what I said.  The Chamber ordered that investigations be conducted to ascertain whether Prosecution witnesses had been urged to make false evidence accusing Kamuhanda, and it also ordered that investigations be conducted to know whether those Prosecution witnesses had also been urged to change the content of their evidence in the appellate proceedings. 

Q.
And who conducted that investigation, as far as you know? 

A.
In its decision, the Chamber ordered that the investigation be handled by the Office of the Prosecutor, and the Office of the Prosecutor decided to assign a special investigator or ‑‑ I'm sorry, an independent investigator called Ms. Loretta Lynch.  She's from the US.  I've forgotten her home bar association.  

MS. TURNER: 
Madam President, I apologise.  I miscalculated, but there's probably going to be at least another 

15 or 20 minutes.  If the Chamber ‑‑ and also there's a question as to documents that we would also like to distribute and use that we only received this afternoon ‑‑ or today from Ms. Condé.  I would just maybe propose ‑‑ today, this morning, and we were in trial.  If ‑‑ if I can just make a suggestion.  If we can just continue with Ms. Condé tomorrow morning for the last 15 minutes or 20 minutes, and we would have those documents all in order.  They are all copied, but, as I said, there ‑‑ I miscalculated, and there's probably another 15 or 20 minutes to her examination‑in‑chief.  

MADAM PRESIDENT:
She has already taken two and a half hours, and in your list of witnesses, you have estimated time for examination‑in‑chief as 60 minutes.  Anyway ‑‑ 

MS. TURNER: 
Yes.  It's gone on longer.  I did not anticipate all that happened in the mid 45‑minute range.  

MADAM PRESIDENT:
Okay.  Madam Witness, the court time is over, as you know.  And you being a lawyer before this Tribunal, I need not remind you not to discuss your evidence with anyone when you are ‑‑ as you are in the middle of the evidence.  

We adjourn and resume tomorrow morning at nine.  

Yes, Mr. Prosecutor?  

MR. KAREGYESA: 
If the Court could remind the witness to ‑‑ when she comes in the morning, to come with her reading glasses because cross‑examination is going to involve several documents which she will have to personally identify.  

MADAM PRESIDENT:
Madam Witness, I hope you have reading glasses in Arusha. 

THE WITNESS:
I am sorry, they remained in Paris.  But, you know, it's not been long time since I became shortsighted, so I do not have that reflex.  Well, if it is in French, it is going to be less difficult, but I will have to stick my nose on the document, but I am not going to read anything in English.  

MADAM PRESIDENT:
I believe the WVSS always have reading glasses for the witnesses.  So we will request them to provide one to you tomorrow.  Thank you.  

We resume tomorrow morning at nine.  
(Court adjourned at 1730H)
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