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P R O C E E D I N G S 

MR. PRESIDENT:
The proceedings are called to order.  Could the registry introduce the case coming before the Trial Chamber this morning, please. 

MR. KOUAMBO:
Thank you, Mr. President, Your Honours.

Trial Chamber II of the International Criminal Tribunal for Rwanda, composed of Judge William Sekule, presiding, Judge Solomy Balungi Bossa and Judge Mparany Rajohnson, is now sitting in open session today, Thursday, 13th of October 2011, for the continuation of the Defence case in the matter of the Prosecutor versus Augustin Ngirabatware, Case No. ICTR‑99‑54‑T. 

Thank you, Your Honours. 

MR. PRESIDENT:
Thank you, Mr. Kouambo for the registry. 

May we have the appearance of the parties, starting with the Prosecution, please. 

MR. RASHID:
Good morning, Mr. President.  Good morning, Your Honours.  Appearing for the Prosecutor this morning is Mr. Kapaya; Mr. Gabaake; Mr. Ismail; Mr. Kalisa; Ms. Sonja Sun; Mr. Nsanzimfura; Ms. Devotha Mbarara, our intern; and myself, Mr. Rashid.  

MR. PRESIDENT:
Thank you, Learned Counsel.  

May we also have the appearance for the Defence, please. 

MS. DIMITRI:
Good morning, Mr. President.  Good morning, Your Honour.  Mylène Dimitri, co‑counsel for Mr. Ngirabatware; accompanied by our lead counsel, Mr. Peter Herbert, OBE; our legal assistants, Dr. Déogratias Sebureze and Mr. Gregg Shankman; our investigator, Mr. Juvénal Baragahoranye; and our legal intern, Ms. Adèle Pilote‑Babin.  

MR. PRESIDENT:
Thank you, Learned Counsel. 

Witness DWAN‑150, one‑five‑zero, the Trial Chamber reminds you of the declaration you made at the beginning of your testimony and that you will continue with your evidence today on that same solemn declaration. 

Yes.  You understand?  

THE WITNESS:
Yes.  I've understood you, Mr. President. 

MR. PRESIDENT:
Mr. Rashid, you may continue with your cross‑examination. 

MR. RASHID:
Yes.  Mr. President, Your Honours, before I do that, I would request the Trial Chamber to admit the map that I used with the witness yesterday.  We can get that out of the way, and then I can continue with my cross.  If there's no objections from ‑‑ from learned counsel, Mr. Herbert, regarding this map, then we can just give it a number and carry on.

MR. PRESIDENT:

Yes.

MR. HERBERT:
No, Mr. President.  There's ‑‑ there's no objection to that map being admitted as an exhibit. 

MR. PRESIDENT:
So let the map which was used by the witness in answer to questions in cross‑examination by Mr. Rashid be admitted as Prosecution Exhibit P. 60?  

Is that ‑‑ 

MR. TUMATI:
Yes, Mr. President. 

MR. PRESIDENT:
As Prosecution Exhibit Number 60, six‑zero.  60.

(Exhibit No. P. 60 admitted) 

MR. PRESIDENT:
Yes, Counsel. 

MR. RASHID:
Thank you, Mr. President.

WITNESS DWAN‑150,

CROSS‑EXAMINATION (continued)
BY MR. RASHID:

Q.
Witness, as ‑‑ as an officer and a soldier, you worked with maps; right? 

A.
That is correct. 

Q.
In fact, you are conversant with reading coordinates from maps and identifying the area that is being represented.  

A.
That is correct. 

Q.
You are literate in map ‑‑ map reading and the use of maps; right? 

A.
That is correct, Counsel. 

Q.
And we agree, you and I, that any army must also use maps to identify locations or strategic buildings or strategic points, especially if they have not been to the place; right? 

A.
I did not understand the last part of your question. 

Q.
Well, basically, an army, any army, relies on maps to identify specific positions or specific locations; right?  They have coordinates, and then they identify the area, the borders of it or otherwise, or where it's situated.  

A.
That is correct, Counsel. 

Q.
And you agree with me that the United Nations Assistance Mission in Rwanda also relied on maps of Rwanda when identifying the areas of interest to its mandate; right? 

A.
I assume so. 

Q.
And so we agree that as a military force the United Nations Assistance Mission in Rwanda knew the boundary or the territorial limit of the demilitarised zone agreed upon between the RPF and the Rwandan government; right? 

A.
I can only hope that UNAMIR knew the boundaries of the demilitarised zone. 

Q.
And we agreed yesterday that it was their responsibility to monitor the demilitarised zone commencing December 1993 when UNAMIR officially started its operations in Rwanda; right? 

A.
That was what was said yesterday.  I said that that supervision was not carried out the way it should have been. 

Q.
But regardless of that, we still agree that, in fact, the soldiers who were under the command of UNAMIR patrolled and observed the demilitarised zone up until 7th April 1994 when the war broke out and all agreements were put aside.  

A.
What I remember is that there were incidents which were reported to UNAMIR by the Rwandan armed forces.  But I was surprised that no action was taken because those incidents which concerned the violations of that territory by the opposite side ‑‑ the violations did not have concrete measures following them. 

Q.
And yesterday, when you were testifying, you said that you knew Roméo Dallaire, the force commander of UNAMIR; right? 

A.
That is correct, Counsel. 

Q.
And as the force commander of UNAMIR, he was the highest military authority of UNAMIR on the ground in Rwanda from October 1993 up until the outbreak of the war on the 7th April 1994; right? 

A.
I think that was the position that he held at that time. 

Q.
And as the force commander, it was his responsibility to ensure that the demilitarised zone was secure and that the warring parties were respecting the rules regarding the demilitarised zone; right? 

A.
For me, that was the minimum action that he should have taken. 

Q.
And so you agree that Dallaire would have known the features of the demilitarised zone; right? 

A.
I think that as the head of that unit he had to know the boundaries of the zone.  Otherwise, that would have been strange.  It would have been strange if he did not know the limits. 

Q.
And you, of course, are aware that Dallaire wrote an account of his experiences in Rwanda as the force commander; right? 

A.
I have not read his memoir.  And if he did write that, it only binds him ‑‑ only binds him. 

Q.
And so you're saying that as a former officer in the Rwandan armed forces you did not read this book that Dallaire wrote which documents what he says happened in Rwanda between 1993 and 1994.  

MR. HERBERT:
Well, Mr. President, if the witness could take off his earphones.  

Unless I'm mistaken, that ‑‑ that ‑‑ the question's already been put.  All that's added is, "You're a military officer."  Well, that's just stating the question the same way and adding a fact that we all know, as a former Rwandan military officer.  

And if a witness has given an answer, it's not for my learned friend to argue with him.  The answer was clear. 

MR. PRESIDENT:
Yes, Counsel.  

MR. RASHID:
Yeah.  I can rephrase the question, Mr. President. 

BY MR. RASHID:

Q.
Witness, you said you have not read the book ‑‑ you said you have not read the book, but you are aware that the book exists; right? 

A.
I heard about it.  However, it was not a priority.  I have other concerns, that is, other than reading all the memoirs or books which have been written on what happened in Rwanda. 

Q.
Well, I'm going to suggest to you that in that book Dallaire appends a map of Rwanda that is dated October 1993, and it identifies the area that was the demilitarised zone agreed upon between the two parties.  

A.
Maybe you can allow me to express some doubts regarding what is in that memoir and everything that is in it, because he is the one who wrote the memoir with his own objective.  So I don't see why I should accept everything that is in that memoir. 

Q.
And I'm going to suggest to you that looking at this map it is quite clear that the demilitarised zone as agreed upon between the parties covers a portion of Ruhengeri and ‑‑ Ruhengeri préfecture and a portion of Byumba préfecture, and it goes nowhere near Kigali‑rural préfecture.

MR. PRESIDENT:

Mr. ‑‑ 

MR. HERBERT:
Yeah.  Mr. President, if I could object.  If the witness could take off his headphones. 

MR. PRESIDENT:
Yes.  Maybe the witness should step out. 

MR. HERBERT:
I think he probably has to.  Yes. 

MR. PRESIDENT:
Sorry.  Witness will have to step out for a short while after the curtains ‑‑ 

Don't move until the curtains have been drawn.  
(Witness exited courtroom)
MR. PRESIDENT:
Yes, Mr. Herbert.  

MR. HERBERT:
Very briefly, Mr. President.  If you look to the last question on the CaseView, the suggestion goes to the contents of the map.  The fact that it's a map doesn't matter.  He's putting directly to him that the area covered is limited to parts of Ruhengeri and Byumba.  That may well be right.  But he should not go into the contents of the map because it has not been admitted as a document in the proceedings.  So his suggestion can be put but should not refer to the contents of the map.  

He says, "...looking at this map, it is quite clear..."  ‑‑ well, that is going to the contents.  He's telling the witness "looking at this map", while the witness is not looking at the map; he is.  Counsel should not be giving evidence about a document which is not an exhibit. 

MR. PRESIDENT:
Yes, Mr. ‑‑ Mr. Rashid.  

MR. RASHID:
Yes.  Mr. President, Your Honours, you see, this is the problem we run into when witnesses say that they have no knowledge of ‑‑ of a specific document or a specific book, where we then need to formulate suggestions.

MR. PRESIDENT:
Yes. 

MR. RASHID:
But I can't be any more clear and any more fair to the witness other than saying that to him.  Because I have the map before me, and that's what the map says.  So I have a very good‑faith basis for putting that suggestion to the witness.  All I have left is to put the suggestion to the witness.  This is the problem that we're having.  

I will still seek to admit this map into evidence under the same criteria that I did yesterday with Prosecution Exhibit P. 59, because, again, I think it has value.  

But I will put my suggestion to the witness first.  I don't see anything wrong with the way I've phrased my suggestion.  And thereafter, we can have the argument about whether to admit this map or not. 

MR. HERBERT:
Mr. President, just ‑‑ my ‑‑ my final point on this is that it doesn't matter if it's a problem for my learned friend.  It's a problem that the Defence encountered as well.  If you have set the criteria, they apply equally, and the Prosecution are in no special position just because they're the Prosecution.  

And in terms of the probity of this, there's already been a document admitted which demonstrates the point my learned friend wants to make. 

MR. PRESIDENT:
Yes. 

MR. HERBERT:
So it ‑‑ it adds nothing, putting a question like this where the witness is clearly at a disadvantage.  But he's being asked to comment on a map he's never seen or had any authority over, as if it is an authoritative source and that ‑‑ he's given his answer that he doesn't accept the contents of Dallaire's book because ‑‑ it's quite rightly ‑‑ historical records written by individuals directly concerned have an agenda of their own ‑‑ they ‑‑ they ‑‑ of their very nature they do.  They're subjective accounts.  This was not a book written, commissioned by a third party or the Security Council. 

MR. PRESIDENT:
We are just talking about the phraseology of the suggestion.  Maybe you want to come to that ‑‑ those could be relevant observation that you ‑‑ you may wish to ‑‑ 

May ‑‑ Learned Counsel, you can make a suggestion based on the information you have arising from what you have, which is not yet admitted.  Maybe you can take out what is ‑‑ look ‑‑ looking at the map, but put whatever is essential that you want to put to the witness for him ‑‑ in ‑‑ because it's still a ‑‑ a suggestion from the information you have.  

As ‑‑ as learned counsel, your colleague, is saying, this witness has not seen the map so far.  But you want to put your background to it.  You can ‑‑ you can make your suggestion bearing that in mind, and then the witness will be able to respond to it and take into account the answer that the witness has given in the preceding ‑‑ in the preceding answer that he just ‑‑ he has just given before this ‑‑ before this question in the form of suggestion.  

Can the witness be brought in.  
(Witness entered courtroom) 

MR. PRESIDENT:
Yes, Counsel. 

BY MR. RASHID:

Q.
So, Witness, in light of our more recent discussions, I'm going to suggest to you, once more, that the demilitarised zone only covers a portion of Ruhengeri préfecture and a portion of Byumba préfecture and goes nowhere near Kigali‑rural préfecture as you have testified before this Trial Chamber.  

A.
You're saying that you're making the suggestion to me. 

MR. PRESIDENT:
Yes.  Witness, what do you say to that suggestion?  

THE WITNESS:
It ‑‑ it means that he is suggesting to me that that is the way it was.  And he's suggesting that a part of the zone which was near our area was in DMZ ‑‑ 

THE ENGLISH INTERPRETER:
Mr. President, we didn't understand the last part of the witness's answer. 

MR. PRESIDENT:
Repeat the last part, Witness.  The interpreter did not understand the last part of your answer. 

THE WITNESS:
The Prosecutor is saying that he is suggesting to me where the DMZ was.  I agree that he can put that suggestion to me.  But I'm telling him that the part in front ‑‑ our defensive lines were in the demilitarised zone.  That's what I'm saying. 

MR. RASHID:
Mr. President, Your Honours, at this stage, I would seek to admit this map which is in Dallaire's book into ‑‑ into evidence.  Mr. President, Your Honours, I ‑‑ I ‑‑ I rely on the same arguments in essence to the arguments I made yesterday regarding the agreement, which is now Prosecution Exhibit P. 59, in ‑‑ in relying on ‑‑ on why this document ‑‑ this map ought to be admitted. 

MR. PRESIDENT:
Maybe ‑‑ maybe the witness should step out ‑‑ 

MR. RASHID:
Yeah. 

MR. PRESIDENT:
‑‑ because it doesn't concern him, really. 

MR. RASHID:
That's fine.  
(Witness exited courtroom)
MR. PRESIDENT:
Yes, Counsel. 

MR. RASHID:
Yes.  Mr. President, Your Honours, as I was saying, in summary, I'm relying on the same ‑‑ same arguments I did yesterday in ‑‑ in seeking to admit this ‑‑ this map.  This map is contemporaneous to ‑‑ to the events.  If you look at it, it is dated September 1993, and there is also a date of October 1993 of how and where Rwanda stood at the time.  It identifies very clearly the demilitarised zone that the United Nations Assistance Mission in Rwanda were monitoring and observing at the time as part and parcel of their mandate in enforcing the peace in Rwanda.  

Mr. President, Your Honours, the ‑‑ the book in which it is reproduced is infamous.  It is the book written by the force commander at the time, General Roméo Dallaire.  It is in the public domain.  The map has never been challenged, ever, publicly or otherwise or in a court of law, as to its authenticity, its genuineness, and the manner in which it reflects the demilitarised zone as it was agreed upon between the Rwandan Patriotic Front and the Rwandan arm ‑‑ the Rwandan government at the time.  

And it is our submission that what this map will do is add a visual to the Prosecution Exhibit P. 59, which tabulates those areas in Ruhengeri and Byumba which formed a part of the demilitarised zone in May 1993 when the parties had signed the agreement and laid out those areas which would ‑‑ which would be included within that demilitarised zone. 

We believe that this map is relevant in light of the witness's testimony and in light of Defence Exhibit D. 161 because it challenges ‑‑ directly challenges the witness's evidence on his knowledge or on his evidence of what he thought encapsulated the demilitarised zone at the time.  And it will go to contradict his evidence on that matter directly, because it ‑‑ this map shows that there is a ‑‑ a serious anomaly between what was testified to by the witness and what in reality featured as that demilitarised zone in Rwanda in 1993 and in 1994.  

It will also go to ‑‑ to dispel Mr. Herbert's submission that this demilitarised zone was fluid because, as it can be seen, the lines are pretty well established in this map and in ‑‑ also in P. 59, Prosecution Exhibit P. 59.  

And so our submission is this is relevant.  It is probative.  It will assist the Judges in assessing the credibility of this witness or the truthfulness or otherwise of his evidence regarding where and what this demilitarised zone was at the time in Rwanda.  

The issues of what weight to give to this map is not something that should be dealt with at this stage of the proceedings. 

And so our submission, Mr. President, Your Honours, is this map ought to be admitted as the next Prosecution exhibit to assist the Trial Chamber in understanding where the demilitarised zone was and also to dispel the evidence of this witness that that demilitarised zone came anywhere near the main road that goes from Kigali to Ruhengeri to Gisenyi or was across the road from the main road that goes from Kigali to Ruhengeri to Gisenyi as has been testified to by this witness. 

MR. PRESIDENT:
Thank you, Learned Counsel. 

MR. HERBERT:
Mr. President, I'm trying to be brief.  We should not have trial by novel.  And this is exactly what it is.  It is an account given by a person with a vested interest in a particular history, which was his own history of Rwanda.  It doesn't matter how senior you are, whether you're Eisenhower or Patton or whoever you are or Dallaire, you will give it from your perspective.  

The map, we do not accept as authentic or accurate.  And it is important.  You have to be satisfied so that you're sure that this is an authentic map representing accurately what was the situation in September '93.  

It does not purport, even in my learned friend's submissions, to go forward.  Nor does it purport to deal with the security situation within the demilitarised zone, whether it was observed or not.  

The map says at the bottom left‑hand corner ‑‑ and I have to refer to the contents to this extent.  It says this:  "The boundaries and names shown on" the "map do not imply official endorsement or acceptance by the United Nations."  

Well, there you have it.  If you have a map which is disowned by the United Nations, it is only the private, subjective information of Roméo Dallaire.  

And the other matter which is said at the bottom in typescript, which is a bit easier to read:  "Adapted from Map No. 3807.1 United Nations".  

Well, if the Prosecution with all their resources in two and a half years can't put into evidence a map which is authoritative and authentic, they should not be allowed to do it in a cavalier fashion now.  

It is not authentic.  We challenge its accuracy.  You have a primary document already which we have not challenged the authenticity of.

And my learned friend has spent an inordinate amount of time on the DMZ, which was not the primary evidence of this witness in any event.  

So we say enough is enough.  It is a court, not a piece of military history where we're having different theories or maps introduced willy‑nilly.  

But this, we say, goes too far.  It is neither relevant to a fact in issue.  

The fact in issue my learned seem ‑‑ friend seems to have forgotten about is whether the road was passable, the routes were passable after the 6th of April 1994.  This has nothing to do with it.  The observance or otherwise of the demilitarised zone by armed forces in April '94 does ‑‑ is not affected by where the boundary is supposed to be but where the troops actually were.  

So for all those reasons, we say it's neither authentic; it's neither relevant; and it has no probative value and should be left where it is.  

And if a book is celebrated or notorious, well, so what?  It remains a book written by an author which was not authored ‑‑ authorised to do this on behalf of the United Nations or in his capacity as commander. 

MR. PRESIDENT:
Yes, Learned Counsel. 

MR. RASHID:
Yes.  Mr. President, Your Honours, maybe Mr. Herbert wasn't listening to my submission when I made it.  

I did say ‑‑ and I gave reasons ‑‑ why this map ought to come in and it ‑‑ how it'll assist this Trial Chamber vis‑à‑vis Prosecution Exhibit P. 59, which the Defence have conceded is an authentic agreement between the parties identifying that demilitarised zone.  

What this document will ‑‑ this map will do is merely give a visual of that demilitarised zone that is referred to in Prosecution Exhibit P. 59.  If there is a variance, the Trial Chamber will see that variance.  

Our submission is there is no variance.  There is no difference whatsoever between what ‑‑ demilitarised zone which is included in this map and that area that's identified in Prosecution Exhibit P. 59.  

As Mr. Herbert put it, that is the primary document.  Well, this is the secondary document to assist the primary document so that the ‑‑ it makes sense, visually.  

Mr. Herbert says that the evidence was to do with the impassability or passability of the road.  Then why did he lead the evidence on where the DMZ was with this witness?  If the sole reason that this witness was put on the stand was to tell you that the road could not be used after 7th April ‑‑ or from 7th April, then that should have been the evidence, full stop.  Why do we have Defence Exhibit D. 161 in evidence with the witness's commentary on where the DMZ was before the genocide?  

So if it's relevant for the Defence, it's relevant for the Prosecutor and it's relevant for the Trial Chamber.  It is our obligation to cross‑examine a witness's evidence to the satisfaction of the Trial Chamber.  And this is what we're doing.  And part of that cross‑examination includes highlighting definitively where this demilitarised zone was so there is no ambiguity at the end of the day as to what we're talking about.  

This witness had an interest in stating where the DMZ was.  That was his evidence.  It's unfortunate that the truth is otherwise.  

And so, Your Honours, to be just, to be fair, and to ensure that the Trial Chamber is well appraised (sic) of what we're talking about, it is essential that this map be included in the record, because it goes counter to the Defence Exhibit D. 161, which is now on record.  

And we say it is relevant.  What counsel submitted to was weight ‑‑ issues of weight, what weight to attach to this piece of information.  And that can be done at the end of the day.  He can raise those arguments at the appropriate time, not now.  

The threshold now is well known to the parties and to the Trial Chamber, and it is the Prosecution's submission that we met the threshold.  This is relevant.  It is probative.  And it offers information to the Trial Chamber which is necessary for it to have before it. 

MR. PRESIDENT:
Thank you, Learned Counsel.  

This will be the ruling of the Trial Chamber:  The Chamber notes that the ‑‑ the witness has acknowledged the position of the ‑‑ Dallaire ‑‑ the ‑‑ General Dallaire with regard to UNAMIR affairs in Rwanda at the time.  And the Chamber, however, having consider ‑‑ having considered the ‑‑ the submissions of the party ‑‑ holds that the document as discussed and reflected is not sufficiently ‑‑ official document.  It seems to represent more of ‑‑ the opinion of the author.  

And the Trial Chamber is of the view that more sufficient background would have been required to have it admitted into evidence as is being requested by ‑‑ by the ‑‑ by the ‑‑ by the Prosecution.  

The Trial Chamber is also aware of the exhibit that was admitted which discussed specifically issues that related to the discussion ‑‑ the demilitarised zone and within the official context.  This is not necessarily the same in this matter, and Trial Chamber would have preferred that there would be more background and, if need ‑‑ if need be, have clear evidence by way of ‑‑ clear evidence from ‑‑ from the maker of this document on these issues relating to the demilitarised zone that is being ‑‑ under discussion.  

So for those ‑‑ reason the Trial Chamber sustains the objection for not ‑‑ for the admission of this document into evidence. 

So that's the decision of the Trial Chamber.  

Can the witness be brought in.  
(Witness entered courtroom)
MR. PRESIDENT:
Yes, Counsel. 

MR. RASHID:
Yes. 

BY MR. RASHID:

Q.
Witness, just to wrap up this issue of the demilitarised zone, I'm going to suggest to you that, in light of where the demilitarised zone is identified in Prosecution Exhibit P. 59, your evidence that the RPF were across the main tarred road opposite Rulindo operational sector in the demilitarised zone is misleading.  

A.
You mentioned RPF across the tarred road.  Is that what you said?  I didn't quite understand you. 

Q.
Yes.  I'm suggesting to you that, in light of the identification of the demilitarised zone in Prosecution Exhibit P. 59, the agreement, that your evidence, which is now on record in Defence Exhibit 161, that the RPF were across the main tarred road going from Kigali to Gisenyi in the demilitarised zone before 6th April 1994 is misleading.  

A.
Counsel, since you have so many documents, you definitely must have some facts or documents which may indicate to you that in February 1994 the RPF had set up a position on the Gitarama road.  I did not say that they crossed at ‑‑ they went across the road.  But I'm saying that they set up a position at that place and people could not go through.  

I also believe that incidents must have been brought to your notice that persons were seen or people saw soldiers in civilian clothes which are RPF.  That position ‑‑ 

THE ENGLISH INTERPRETER:
Witness mentioned a name which we did not hear. 

THE WITNESS:
So they had a position there.  Beyond that ‑‑ then you will be saying something that I did not say.  But on the other side of the road, I'm certain of that. 

BY MR. RASHID:

Q.
And I'm going to suggest to you that at no point in time was any part of the demilitarised zone in Kigali‑rural préfecture or anywhere near the main road going from Kigali through Ruhengeri to Gisenyi.  

A.
Either I'm not understanding what you are saying, or you are mixing up a lot of things, Counsel. 

Q.
Now, you testified that after the February 1993 attack elements of the RPF remained in what you called the demilitarised zone next to the operational sector of Rulindo and its headquarters.  

A.
I don't think I'm the only one to know that RPF troops never left that zone after it was delineated.  What they did in the night of the 6th April is to position new troops and new weapons in that zone under the Tumba treaty.  

So RPF have ‑‑ RPF troops have always been in that zone in mili ‑‑ in civilian clothes.  The civilian population in that area can tell you the same. 

And, Counsel, I am sure that you will be in position ‑‑ in possession of a lot of facts which will point to exactly what I'm saying. 

Q.
So it is your evidence that at the time the Rwandan armed forces knew ‑‑ or it was known that these RPF elements had remained behind and did not retreat to Uganda; right? 

A.
That is obvious.  The Rwandan armed forces were aware of that.  The civilian population was aware of that.  

And let me point this out to you ‑‑ and this is personal ‑‑ that my wife hails from Kinihira, and she's a native of that zone.  Her mother was killed during that period by RPF troops who were in that zone.  But that is a personal issue. 

So I have information, probably more than what the army had and even the local pop ‑‑ civilian population, because I had some family members there. 

Q.
Okay.  You have to confine your answers to Kigali‑rural préfecture.  I'm not talking about Byumba at this stage.  

A.
I'm talking about the demilitarised zone.  I don't see why I should limit myself to Kigali‑rural. 

MR. PRESIDENT:
Yes.  You may ‑‑ Witness, you may give the answer that you want to give, but address the questions specifically as they're being asked.  You're not limited to ‑‑ in your observation, but deal with the questions that are being asked.


And also the questions that you are ‑‑ the answers you are giving, take a good note that you are giving them to the Trial Chamber, not to counsel.  There should be no direct dialogue with the counsel and the witness.  As we told you yesterday, the questions are being asked for the Chamber and the answers being given by a witness ‑‑ by you as a witness are being given to the Trial Chamber, not to counsel.  Bear that in mind. 

THE WITNESS:
I apologise for that, Mr. President.  I tend to answer those who ask me questions. 

BY MR. RASHID:

Q.
And you will agree with me that when the Kinihira agreement was being negotiated this matter of RPF soldiers being near the proximity of the Rulindo operational sector was never discussed and was never raised.  

MR. HERBERT:
Well, Mr. President, if the witness can take his headphones off, please. 

MR. RASHID:
I'll just move on. 

MR. HERBERT:
Please.  Just to something that he's ‑‑ he can actually comment about. 

MR. PRESIDENT:
Sorry?  

MR. HERBERT:
A matter that the witness can ‑‑ actually has some direct knowledge of would be helpful.  Thank you. 

BY MR. RASHID:

Q.
And you will agree with me that despite having this information the operational sector of Rulindo never engaged these elements to rout them out; right? 

A.
That was not done prior to the 6th of April 1994. 

Q.
In fact, based on your own evidence, you were not even in that area in February 1993; right?  So your knowledge of what was happening in this operational sector is ‑‑ best ‑‑ hearsay; right? 

A.
What I'm recounting is ‑‑ I got to know after I went to that zone.  And I recall telling you that I went to that zone from June 1993.  Well, of course, what happened before that I got to know, but after that I was in the zone. 

Q.
So it's your evidence from February 1993 these elements of the RPF were known to the Rwandan armed forces, reported, confirmed, and when you showed up in June 1993, they were still there.  Right?  Proximate to the operational headquarters of Rulindo.  

A.
Can you please repeat the question, Counsel. 

Q.
It is your evidence that as of February 1993 the Rwandan armed forces knew, reported, and confirmed the existence of these elements of the RPF within proximate distance of the operational headquarters of Rulindo, and when you showed up in June, you also knew that these elements were still there, proximate to the headquarters of your operational sector.  Right? 

A.
I don't know what counsel is referring to as proximate to the operational headquarters.  I am referring to the demilitarised zone.  And RPF elements, be it before I got to the operational sector ‑‑ the RPF elements were in the zone very close to the headquarters.  I wouldn't know from what distance.  I don't know where you are positioning them.  

I can talk about certain positions that were occupied by the RPF at cert ‑‑ certain point in time, particularly Nyirangarama and Base.  It's about 20 kilometres from the command post of the sector.  

So when you say very close, you probably want to tell me what distance you are referring to.

BY MR. RASHID:

Q.
Well, based ‑‑ 

MR. PRESIDENT:
Before that the witness has mentioned a name where ‑‑ where ‑‑ can that name be spelt out to assist the court ‑‑ the court recorders. 

THE ENGLISH INTERPRETER:
Nyirangarama, N‑Y‑I‑R‑A‑N‑G‑A‑R‑A‑M‑A.  Base, B‑A‑S‑E. 

MR. PRESIDENT:
Yes, Counsel. 

MR. RASHID:
Yes. 

BY MR. RASHID:

Q.
Witness, based on your own evidence, which is now a Defence exhibit, D. 161, you told this Court that RPF elements were across the main tarred road going from Kigali to Ruhengeri.  And my recollection of your evidence, it was directly opposite where the headquarters of the operational sector of Rulindo was.  When you scribbled some pink markings on that map, that's what you made reference to.  

MR. HERBERT:
Mr. President, if the witness could leave, please.  I've got an objection to that question, the way it's been put.  

MR. PRESIDENT:
Can you switch off. 

MR. HERBERT:
Mr. President, I have an objection to ‑‑ to the question.  If the witness can leave, then I'll make clear my objection. 

MR. PRESIDENT:
Can the witness leave.  Not until the ‑‑ until the curtains have been drawn.  
(Witness exited courtroom) 

MR. PRESIDENT:
Yes ‑‑ 

MR. HERBERT:

Mr. President ‑‑ 

MR. PRESIDENT:

Yes, Counsel. 

MR. HERBERT:
The issue with the question is threefold.  The ‑‑ in essence, it mischaracterised the evidence that this witness gave.  He firstly told about Exhibit 161.  He's then told that, relating to that exhibit, he's given evidence that RPF elevent ‑‑ elements were across the main tarred road going ‑‑ and the question says ‑‑ describes "from Kigali to Ruhengeri".  That, if you look at the ‑‑ the map, is a significant distance.  The witness never gave that evidence, that the RPF were sitting across the other side of the road all the way from Kigali to Ruhengeri.  It was never given. 

MR. PRESIDENT:
Is that what the question is saying, Learned Counsel?  

MR. HERBERT:
Well, that's ‑‑ that's the way it reads in English:  "...you told this Court that RPF elements were across the main tarred road going from Kigali to Ruhengeri". 

MR. PRESIDENT:
Yes.  Is that the description of the road?  

MR. HERBERT:
Well, if you're talking about a 50‑mile road, you should specify where. 

MR. PRESIDENT:
Well, that ‑‑ 

MR. HERBERT:

It's ‑‑ it's ‑‑ 

MR. PRESIDENT:

The witness should be able to understand that, Learned Counsel.  

MR. HERBERT:

Well ‑‑ 

MR. RASHID:

Yeah.  Mr. President, I ‑‑ I ‑‑ 

MR. PRESIDENT:

Going on the road ‑‑ tarred road going from Kigali to Ruhengeri doesn't mean the whole way through.  If ‑‑ if ‑‑ if the witness didn't understand ‑‑ the witness will understand that. 

MR. HERBERT:

Well ‑‑ 

MR. RASHID:
But, Mr. President ‑‑ 

MR. HERBERT:

‑‑ if I can ‑‑ 

MR. RASHID:

‑‑ Your Honours ‑‑ 

MR. HERBERT:

‑‑ continue ‑‑ 

MR. RASHID:

‑‑ the ‑‑ in ‑‑ in ‑‑ 

MR. HERBERT:

If I can ‑‑ 

MR. RASHID:

‑‑ the rest of the question ‑‑ 

MR. HERBERT:
If I can continue ‑‑ 

MR. RASHID:

‑‑ the rest of ‑‑ 

MR. HERBERT:

‑‑ please.

MR. RASHID:

‑‑ the question ‑‑ 

MR. HERBERT:

I haven't finished my ‑‑ 

MR. PRESIDENT:

No.  Let ‑‑ 

MR. HERBERT:

‑‑ submissions yet. 

MR. PRESIDENT:
Let counsel finish. 

MR. HERBERT:
Thank you.  Thank you, Mr. President.  Mr. President, the ‑‑ the issue is there is a need for clarity.  And, therefore, it should not be just left to the witness to get on with it and make of it as he will in our submission.

But the second part says this:  "...my recollection of your evidence, it" is "directly opposite where the headquarters of the operational sector of Rulindo was.  When you scribbled some pink markings on that map" ‑‑ 

Now, you have the evidence that the headquarters was at Shyorongi. 

MR. PRESIDENT:
We know that it ‑‑ the ‑‑ where the ‑‑ 

MR. HERBERT:

Yes.

MR. PRESIDENT:

‑‑ headquarters was. 

MR. HERBERT:

Right.

MR. PRESIDENT:

We don't have to review this evidence.

MR. HERBERT:

All right.

MR. PRESIDENT:

And ‑‑ 

MR. HERBERT:

There was ‑‑ 

MR. PRESIDENT:

And we know what the witness ‑‑ what was ‑‑ we still recall what the witness did at some stage.  So we're not going to the details of the nitty‑gritty of what ‑‑ what ‑‑ what might be and might not. 

MR. HERBERT:
Well, with all due respect, this is not what ‑‑ my learned friend refers to scribblings.  The evidence was not ‑‑ unless he wants to quote a passage ‑‑ let him quote a passage.  

The witness never said the RPF was ‑‑ sat across the road from the Rulindo operational headquarters.  

And the question does not precise any given point in time.  Is he talking about '93?  Is he talking about the 6th of April, before the 6th of April, or afterwards?  It ‑‑ it ‑‑ it really is a convoluted question which is simply not clear.  

And ‑‑ and, therefore, with all due respect, it should not just be left to the witness to tidy up my learned friend's questioning. 

MR. RASHID:
You know, Mr. President, Your Honours, Mr. Herbert doesn't like what's going on.  That's ‑‑ that's fair at this point.  But he can't mince what's going on.  

I'm talking with the witness about February to June 1993.  I think that's quite clear in the lines of questions that I've asked him.  I believe no one here is under any illusion that we're talking about any other period of time.  Maybe Mr. Herbert is.

It is clear from the evidence of this witness when he marked Defence Exhibit 161, Mr. President, Your Honours, the evidence was this:  On the left‑hand side of the road was the operational sector, Rulindo.  The headquarters was near the Shyorongi communal office.  On the right‑hand side of the road was the demilitarised zone, and in it were elements of the RPF who did not withdraw after February 1993.  

Now, unless I'm in the wrong courtroom, in the wrong trial, listening to the wrong witness, that's the evidence I heard.  

And this question is fair.  It represents his evidence.  And it is an extension of the direct examination.  

Do not get confused by Mr. Herbert's confusion.  He wants it to remain on the record that the RPF were on the other side of the road and the road couldn't be used.  

We need to explore that with the witness.  What did he mean by that?  And look at the logical, illogical aspect of that whole direct examination.  

If counsel wants to withdraw the witness, withdraw the exhibit, we can stop here and move on.  But I'm entitled to cross‑examine him on his evidence.  And that was his evidence. 

MR. PRESIDENT:
We don't see any problem with that question.  

Now, it is ‑‑ what ‑‑ in order for the sake of clarity, it should be broken down.  And maybe, if there is a need, make use of the map that ‑‑ so that the witness can understand very clearly.  

But at the same time, Learned Counsel, on your part, you should take note of what the witness has been saying in ‑‑ in ‑‑ in ‑‑ in evidence as well.  This will also help us to ‑‑ help to speed up the ‑‑ these proceedings.  

We don't know, for example, how far you are with your cross‑examination.  You had given a time frame.  So bear that in mind and clarify ‑‑ be specific in your questions and also ‑‑ in order to make sure you come to the end of your cross‑examination on these matters ‑‑ which has been going on for a long time despite indications that we were given.  

Can the witness be brought in. 

It was supposed to be half an hour. 

MR. RASHID:
I think Mr. Herbert spoke for an hour so far. 

MR. PRESIDENT:
Take good note of that, Learned Counsel.  Then organise your cross‑examinations accordingly.  

MR. RASHID:
If Mr. Tumati can please help us put Defence Exhibit D. 161 on the easel, this might go quicker. 

MR. PRESIDENT:
Yes.  Is the witness coming?  Yes.  He's coming in.  
(Witness entered courtroom)
BY MR. RASHID:

Q.
Witness, if you ‑‑  

MR. RASHID:
Yeah.  If we could ‑‑ help by the audio‑visual people to ‑‑ 

MR. PRESIDENT:
Yes.  

MR. RASHID:

‑‑ put a camera on the map.

BY MR. RASHID:

Q.
Witness ‑‑ 

MR. PRESIDENT:

Yes.  Thank you, Technician.  

Yes. 

MR. RASHID:
Yes. 

BY MR. RASHID:

Q.
Witness, you remember this is exhibit ‑‑ Defence Exhibit 161, which you yesterday drew various points that the Defence asked you questions about.  You remember this; right? 

A.
Yes.  I remember that very well, Counsel. 

Q.
And your testimony, from my recollection of it, is the main road going from Kigali to Ruhengeri, which is in blue ‑‑ right? 

A.
That is correct, Counsel. 

Q.
And your testimony was, where Shyorongi appears in the circle next to Kigali ‑‑ the circle Kigali, the following circle up on top is Shyorongi, which was the headquarters of the operational sector of Rulindo, where it was based ‑‑ right? ‑‑ next to the communal office or near the communal office.  

A.
That's correct, Counsel. 

Q.
And from my memory of your evidence, you testified that the operational sector of Rulindo was located at Shyorongi, and then the other two circles you made further up in pink on the map; right? 

A.
That is correct.  I can see the two pink circles further up. 

Q.
And if you look to the right of the blue road leaving Kigali heading up towards Shyorongi, you marked in pink on the right‑hand side of the road what you said was the demilitarised zone and where 


RPF elements remained after February 1993; right?  That was your evidence yesterday.  

A.
That is not what I said exactly.  Maybe I was misunderstood.  

The point in yellow, if you can call it yellow, is a point which at one point in time was occupied by an RPF detachment.  And I said that was on the 8th of April, if I'm not wrong.  I did not say that that was a point in the DMZ.  

The RPF carried a spectacular operation using that detachment.  And that detachment had to be dislodged later.  The objective of the RPF detachment I remember very well ‑‑ and this is what I said ‑‑ was to cut off the road from Nzove.  But if that is not what was written down on the record, then it means that I was not properly understood. 

Q.
Before you started to give testimony about what happened after the death of Habyarimana, you gave testimony about what happened before the death of Habyarimana regarding the demilitarised zone and RPF soldiers in civilian clothes who hang around the area near the Rulindo operational sector.  Do you remember that part of your evidence? 

A.
I remember clearly having said that.  But I'm afraid that everything has been mixed up.  There were things that happened before the attack on the president's aeroplane.  There were those patrols of soldiers in civilian clothes, and then there ‑‑ there were things which happened later.  

And the ‑‑ as you pointed out, there was a point on the other side of the tarmac road.  And that was in respect of the operations that happened after the 8th of April.  

So my fear is that there could have been a mistake.  Either I did not ‑‑ I was misunderstood, or maybe I did not explain myself clearly; and, therefore, that led to a misunderstanding. 

MR. HERBERT:
Mr. President, can I interrupt.  Normally, it's helpful for everybody because it's ‑‑ these are lengthy proceedings.  If my learned friend wants to put a proposition, I'd ask him to simply quote from the passage rather than rely on his recollection.  That would be fair, I think, to all concerned, and then we could follow on the transcript where he's taking this info ‑‑ information from.  

I'm sure his memory is fantastic, but I'd rather have the record itself. 

MR. PRESIDENT:

Yes, Counsel.

MR. RASHID:
I'm ‑‑ I'm ‑‑ I'm happy with the way I'm doing my cross‑examination.

MR. PRESIDENT:

Yeah.  Well ‑‑ 

MR. RASHID:

If ‑‑ if Mr. Herbert wants to come back ‑‑ 

MR. PRESIDENT:

Well ‑‑ 

MR. RASHID:

‑‑ and ‑‑ and do that in re‑examination, that's his choice.  

MR. PRESIDENT:
No.  But at the same time, in order to help all the parties, it is better to have if ‑‑ where you ‑‑ where ‑‑ where you have this information, it might be better ‑‑ you give reference to the ‑‑ to the ‑‑ to ‑‑ to ‑‑ to ‑‑ to ‑‑ to the other parties, and I think it's also fair for the sake of clarity so that there is a ‑‑ we have a clean record that we can fall back to at a later stage with ‑‑ with ‑‑ with a sense of correctness and liability.  

MR. RASHID:
That's fine, Mr. President.  I don't have the draft transcripts here.  We can stop the proceedings.  I can get them.  And I can come back, and I can show the witness the areas that he spoke about regarding this issue.  And we can go from there. 

MR. PRESIDENT:
No. 

MR. HERBERT:
Mr. ‑‑ sorry.  Mr. President, if the witness can ‑‑ I mean, it doesn't directly affect him.  

I ‑‑ at this side I'm seriously concerned about the work not being organised properly.  I presumed, after a day of cross‑examining, my learned friend would have had quotes ready to challenge the witness on the key parts of his testimony.  It's no good, in our submission, to say at half past ten on ‑‑ this morning, after a day, "Well, I haven't gotten them.  When ‑‑ we might have to just have a delay."  That ‑‑ that really isn't good enough. 

MR. RASHID:
Mr. President, we don't have any ‑‑ 

MR. HERBERT:

In our submit ‑‑ 

MR. RASHID:

‑‑ witnesses.  So ‑‑ 

MR. HERBERT:

In our submission ‑‑ 

MR. RASHID:

‑‑ it makes no difference. 

MR. PRESIDENT:
No. 

MR. HERBERT:
‑‑ it's not to ‑‑ my learned friend to waste time just for the sake of it.  You've given quite clear directions.  And we can't follow the theories if the quotes aren't done and they're not available.  It simply isn't good enough, and it's unfair to the witness as well. 

MR. RASHID:
Mr. President, Your Honours, we ‑‑ we have no witnesses.  So we can ‑‑ we can ‑‑ if the Court would like precision as to these drafts, we stop the proceedings for 20 minutes; I get the draft, and I can lead the witness on the drafts. 

MR. PRESIDENT:
Mr. Rashid, we don't have any witnesses.  Yes.  But the Trial Chamber's time cannot be just taken up like that.  We have some other work to do.  Preparations must be done.  It's not to be put at ransom that ‑‑ at counsel's, you know ‑‑ you know, time frame that he desires.  We don't have witnesses, so that doesn't mean that time must be wasted which ‑‑ which could be avoided.  

And how far are you, Learned Counsel?  

MR. RASHID:
Mr. President, this is the last issue that I have with this witness.

MR. PRESIDENT:

Can you switch off. 

We'll give ‑‑ we'll adjourn for 20 minutes, if there is ‑‑ this matter is going to be pursued, to look at the elements that ‑‑ they may not be quoted, but at least, whenever they are required, they are available to be referred to.  And that makes the proceedings go faster, smoothly, and correctly.  

So we'll adjourn for 20 ‑‑ no ‑‑ for half an hour, and we'll come back at ‑‑ at eleven.

(Court recessed at 1031H) 

(Pages 1 to 23 by Tanya West)

(Court resumed at 1112H) 

MR. PRESIDENT:

The proceedings are resumed. 

Mr. Rashid, Learned Counsel, you may continue with your cross‑examination. 

MR. RASHID:
Thank you, Mr. President, Your Honours. 

BY MR. RASHID:

Q.
Witness, I am going to read back a sequence of questions and answers during your direct examination from Tuesday, 11th October 2011.  And this is from the draft transcript.  And I am going to start ‑‑ there are three different portions.  So I will read them one at a time, and then I will ask you questions after that.  

The first portion starts at page 34.  And the question was from Mr. Herbert.  

"That road which is marked by you in blue, in February 1994, were there any risks or security issues which affected travel on that road, to your knowledge?"  

Answer:  "Security problems started in February 1994 with the attack ‑‑ right from the RPF attack in 1993." 

Question:  "In February 1994, how close, or otherwise, were RPF forces to that road?"  

Answer:  "RPF had troops in the entire region that I have indicated as the demilitarised zone.  Troops in civilian clothes.  And since that route is in a demilitarised zone, there could be RPF troops." 

You remember that being a sequence of questions and answers you gave during your direct examination?  

A.
With regard to the attack, because you mentioned the attack, I said that the February 1994 attack at Ngarama point ‑‑ there was an ambush, which I am sure you are aware of.  So I was talking about that attack.  

When I said on the tarmac road, I meant that the RPF forces who were at Mount Tumba could fire from that height.  So there were dangers.  That's what I said. 

Q.
What I read out to you, do you remember that as being a sequence of the questions and answers between you and Mr. Herbert from the 11th October 2011?  Yes or no? 

A.
No.  Particularly, when they talk about an attack, I think there is a confusion.  An ambush is different from an attack. 

Q.
I am going to move on to page 36, starting at line 19 of the same draft transcript.  

Mr. Herbert, question:  "Yes.  Mr. Witness, the last statement you made, can you just clarify what left boundary you are talking about.  The left boundary of what?"  

Answer:  "That is in relation to my current position.  There is my left and my right.  But from military ‑‑ in military parlance, we will say the northern boundary and the southern boundary.  

"Let me use this red pen to indicate ‑‑ to mark what I have just stated.  

"So I was trying to join up Jali ‑‑ Mount Jali, Tare and Gakenke, a portion of the tarmac road which is within the zone that ought to have been demilitarised." 

Do you remember that as being a sequence of questions and answers during your direct examination on the 11th October 2011?  Yes or no? 

A.
I don't know whether I have the right to comment.  When I talk about right and left boundaries, it was in respect of Mr. Herbert's questions regarding north and south boundaries.  So I find that what you are reading out is the opposite of what I said.  Either there was a mistake in transcription or in understanding. 

Q.
And I am going to move on to my last passage between you and Mr. Herbert.  This is at page 38, the same draft transcript, starting at line 20.  

Mr. Herbert, question:  "Can you clarify, therefore, Mr. Witness, the road in blue, was some of that road within the demilitarised zone ‑‑ the supposed demilitarised zone or not, therefore?"  

Answer:  "Of course.  There is a portion of this road which was to be part of the demilitarised zone but which was not.  It is from Shyorongi, Nyirangarama, all the way to Base." 

Question:  "And during that period, January '94 to the 6th of April 1994, was that part of the demilitarised zone free of troops or not?" 

Answer:  "There were RPF soldiers in civilian clothes in the demilitarised zone."  

Question:  "And how do you say you were aware of that?"

Answer:  "Being in that zone, I met members of the public who left the demilitarised zone, and they gave us information.  There were also patrols of the Rulindo operational sector who were there, and they saw what was happening on the other side."  

Question:  "If someone were to say that in February 1994 there were no RPF troops within 50 kilometres of the main Kigali‑Gisenyi road at Base, would they be correct, in your view?"  

Answer:  "I wouldn't believe him.  Ask the people who were living in the DMZ, and they will confirm that there were RPF troops there."  

Question:  "When you mentioned RPF in civilian clothes, do you mean they were ordinary civilians or military personnel?  What do you mean?"  

Moving on to page 39.  

Answer:  "Troops in civilian clothes are people not in military uniform, but people know that they have weapons, and those weapons are apparent in that they are not hidden."  

Question:  "Therefore, finally, January 6th ‑‑ January 1994 and the 6th of April 1994, was it possible to travel without any security risks on the road that you have marked in blue between Kigali and Gisenyi?"  

Answer:  "I tried myself to take that road having a machine gun mounted on my four‑wheel drive ‑‑ four‑wheel vehicle.  I was fired at on several occasions.  For someone who is not armed and who does not know that area, I think that it would be too risky to take that road."  

Question:  "I just want to be clear.  I am asking about the period between January '94 and the 6th of April 1994.  Is that the period you are referring to?"  

Answer:  "I understood that it concerns that period, and the answer matches the period which you talked about."  

Mr. Herbert:  "Thank you."  

Do you remember that sequence of questions and answers that you had with the Defence counsel during your direct examination on the 11th October 2011?  "Yes, I do".  "No, I don't". 

A.
Yes.  I remember that. 

Q.
And you stand by these passages that I have read as your evidence and as the truth; right? 

A.
I believe that in the first excerpts I pointed out what brought about confusion, but the latter part of what you have read out matches what I said. 

Q.
And you will agree with me, a reading of that evidence would suggest that the demilitarised zone was on the other side of the road of the Gisenyi ‑‑ of the Kigali‑Gisenyi main road, the tarred road; right? 

A.
It's understandable that the DMZ was on that side.  I think that ‑‑ let me repeat.  

The road was between two peaks, the Tumba peak and the Tare peak.  So those ‑‑ that portion was between the two mountains.  So the road was in a valley.  It was between those two points which ‑‑ it was in the area which we occupied.  And in front of us you had the demilitarised zone.  That's what I meant. 

Q.
Well, I am going to suggest to you that in light of where the demilitarised zone was, based on Prosecution Exhibit P. 59, that your evidence regarding the fact that the DMZ was across the road doesn't make any sense.  

A.
In my opinion, it makes sense because it is a road which is in that area.  It is below Tumba mountain, and it's part of the zone. 

Q.
And I am going to suggest to you further that you are just making that up to be able to support your alleged testimony that this road could not be used from January to April 1994.  

A.
I don't agree with you.  That's what you are saying, Counsel. 

Q.
Now, you also said that from the 8th of April 1994 there was a platoon of RPF soldiers who took over the road at Nzove.  Nzove is N‑Z‑O‑V‑E.  You remember that testimony; right?  And the specific road is the Kigali to Nzove to Nyabarongo ‑‑ I will spell Nyabarongo, N‑Y‑A‑B‑A‑R‑O‑N‑G‑O ‑‑ to Rushashi, R‑U‑S‑H‑A‑S‑H‑I, to Gakenke, G‑A‑K‑E‑N‑K‑E, to Ruhengeri, R‑U‑H‑E‑N‑G‑E‑R‑I, to Gisenyi, G‑I‑S‑E‑N‑Y‑I; right? 

MR. PRESIDENT:

Mr. Rashid, can you look at Nyabarongo.  Perhaps you should spell it again, if you look at your CaseView. 

MR. RASHID:
Yes.  Nyabarongo, N‑Y‑A‑B‑A‑R‑O‑N‑G‑O. 

MR. PRESIDENT:

Thank you, Counsel. 

THE WITNESS:
I confirm that in the Nzove area from the 8th of April there was a platoon, a detachment of the RPF, which was later dislodged by the Rulindo operational sector assisted by the Kigali units in order to dislodge those ‑‑ the RPF detachment from that area. 

BY MR. RASHID:

Q.
And this detachment, according to your evidence, was a platoon; right?  Let's just get that straight.  

A.
Yes.  You can estimate that it was a platoon which carried out an ambush.  Everyone agrees with me that RPF was a specialist in those kinds of operations.  

I think that you will remember the operation involving freeing prisoners in Ruhengeri which was carried behind the Rwandan armed forces' line.  You can remember operations which you are aware of which consisted of attacking the population in Mutura.  I think you must have read reports on that.  So it's not surprising that RPF, using a platoon, passed behind our lines.  Of course, it often took time to dislodge their units. 

Q.
So it was a platoon.  And we agree that a platoon, in army parlance, is approximately 30 soldiers; right? 

A.
I did not count the RPF soldiers.  But the force which was dislodged was estimated ‑‑ consists a number of ‑‑ to consist of a number of men who would be equal to a platoon. 

Q.
And in the Rwandan armed forces, a platoon was approximately 30 men; right?  You know that.  

A.
Thirty soldiers are a normal platoon in normal conditions.  But if you have a platoon of 30 men with a support of heavy weapons, then you can even have a company.  But in normal times, a platoon consists of 30 people.  But you have platoons which are over armed ‑‑ heavily armed.  

You can even have a section which has the support of a support unit which can be equivalent to a platoon.  So it depends on various assets you give the people.  You can be just two and be stronger than a platoon depending on the weapons that you have. 

MR. PRESIDENT:

Yes.  But what is the simple answer to that?  Is it 30 or what, according to the Rwandan system?  

THE WITNESS:
Not 30.  Around 36.  In a platoon you have 12, up to 13 people per section.  Multiply that by three.  So if you take 13 as a section, multiply by 3, you can have 39.  So a platoon can have more than 30 men.  If you have 11 men per section, multiply by three, you will have 33 men, if my calculation is correct.  And then you add a support unit or a team, which can have six people, so you can have a platoon which consists of more than 30 men.  So it's not really a fixed number. 

MR. PRESIDENT:

Go on, Counsel. 

BY MR. RASHID:

Q.
We will take your number of 36 as the guesstimate for a platoon. 

And you heard about this at the time; right?  That there was a platoon of RPF soldiers who were stopping people from using this road; right? 

A.
Absolutely.  Yes. 

Q.
And it was your evidence that this platoon of RPF soldiers started doing this on 8th April 1994; right? 

A.
That is correct. 

Q.
So we agree that they must have arrived in that area before that date; right? 

A.
It means in the night of the 7th to the 8th of April, of course. 

Q.
And you say that with such conviction because you had that information on that night; correct? 

A.
Because I remember about that exact information which I received. 

Q.
And you agree with me that, to arrive at Nzove on the outskirts of Kigali city, this platoon would have had to go through either the Ruhengeri operational sector or the Byumba operational sector or through parts of the Rulindo operational sector undetected to arrive at Nzove on the night of 7th April 1994? 

A.
I would like to remind this Court that RPF had a battalion which was based in Kigali since before the 6th of April.  If you look at a platoon based in that area, you might not know whether they are from Byumba or Ruhengeri or from the RPF battalion in Kigali itself. 

Q.
And if we talk about this platoon coming from the RPF battalion based at CND, they would have had to come out south‑east of Kigali and go over the top into the territory that the operational sector of Rulindo controlled to then make it to Nzove undetected by the 2,000 or so soldiers of the operational sector of Rulindo; right? 

A.
I will answer you by telling you that a platoon can infiltrate and know that they can pass through loops in a battalion.  I know this can be done because I too can do that. 

Q.
And we agree that we are talking about a period of time where there is a resumption of war and all the soldiers of the Rwandan armed forces are on high alert.  

A.
That is correct.  It was during a period when we were on high alert, but that does not ‑‑ cannot prevent any operation from being carried out. 

Q.
And we agree also that in the Kigali operational sector there was at least 10,000 soldiers of the Rwandan armed forces; right? 

A.
I don't have that information from the Rwandan army headquarters.  So I don't know whether there were 2,000, 5,000, 10,000.  That's something I cannot really confirm or assert. 

Q.
But we agree that the nearest military camp to Nzove is the headquarters of the chief of staff of the Rwandan armed forces in Camp Kigali; right? 

A.
It's not far from the Rulindo operational sector or from the Kigali operational sector.  So the chief of staff is not based far from there.  It was based 20 to 30 kilometres from there. 

Q.
And we agree that the area of Nzove itself had no particular strategic military position for the Rwandan armed forces?  It had no significance militarily.  

A.
Militarily, you are based on high areas, on peaks.  Nzove is not on a peak.  It's on the side of a peak.  So there was no position of the Rwandan armed forces at Nzove as such. 

Q.
And it had no strategic military importance in a time of war for a platoon of soldiers of the belligerent to place themselves there, risking life and limb, avoiding 12 to 14,000 soldiers to stand next to the road at Nzove.  You agree with me on that; right? 

A.
Counsel, can you please reword your question so that I can understand your question better. 

Q.
For these 36 soldiers to risk their lives in a time of war, to go and stand on the side of the road next to Nzove or at Nzove, you will agree with me that there was no strategic military importance at that spot.  The Rwandan armed forces had nothing there of any significance that these 36 soldiers were risking their lives to go to ‑‑ or to go to that place.  

A.
The 36 soldiers were RPF soldiers, if we said that they were an enemy platoon.  It really depends on their military objective, that is, the RPF's military objective.  I am not in their minds to be able to tell you that the operation carried out in Nzove was important, so important so as to risk the lives of 36 soldiers.  It all depended on their strategy and the objective or desire of the RPF. 

I don't know whether I have made myself clear or whether I understood your question. 

Q.
So you would then agree with me that there was the Nyabugogo bridge, which was of strategic military importance, not far from this area at Nzove where the RPF platoon went and stood; right? 

A.
It doesn't change anything in what I said.  If it was 20 kilometres away, that's not far.  But you can still occupy that position.  It depends on the objective of destabilisation or whatever objective RPF had.  Whether it was very close, for me, that's not really the problem. 

Q.
And you agree with me that the Nyabugogo bridge fed the road from Kigali to Ruhengeri; right?  You had to cross that bridge to go towards Ruhengeri from Kigali.  

A.
Of course, you have to cross that bridge if you want to take the tarmac road.  That's logical. 

Q.
And further forward there was also the Nyabarongo bridge ‑‑ right ‑‑ which was also of strategic military importance in a time of war, and that wasn't that far from Nzove either where you say these RPF troops stood by the side of the road.  

A.
I agree with you.  If it's a bridge, then it's a strategic point. 

Q.
And this bridge allowed one to travel on the tarred road between Kigali to Gitarama; right?  It was important.  

A.
Could you show me the bridge which you are talking about so that I can know what you are talking about. 

Q.
You will agree with me that ‑‑ in light of your evidence, that it was a little naive for this platoon of RPF soldiers to pop up at Nzove during the resumption of hostilities and to stop cars from moving on the road from Kigali to Gisenyi.  

A.
I don't think that's naive.  I don't find that naive.  On the contrary, I find that audacious. 

Q.
So audacious that even you as a military man find it hard to believe that this was their mission in times of war.  

MR. HERBERT:
Mr. President, in terms of some control, we have had this discussion.  This witness is not here as an expert witness.  He is a witness of fact.  My learned friend is now having a polemic with this witness about ‑‑ calling upon him to speculate about what may or may not have been, and it is neither relevant nor probative to a point in issue.  And, therefore, he said, quite some time ago, he would finish in 30 minutes.  It's now an hour, an hour and a half, two hours.  There haven't been interruptions, and it is still going on.  

Can my learned friend please get to his last point.  And if he has a case, put it.  If he doesn't have a case, let him sit down. 

MR. PRESIDENT:

Any response?  

MR. RASHID:
I can rephrase the question. 

MR. PRESIDENT:

Okay. 

BY MR. RASHID:

Q.
Witness, I am going to suggest to you ‑‑ I am going to suggest to you that it is so audacious that it makes no sense at all, and this sounds unrealistic, at best, and totality illogical and unbelievable.  

MR. HERBERT:
Mr. President, the witness has given his answer.  It's been dealt with.  It's just turning it into an argument.  Whatever flowery language my learned friend uses, he is just contradicting the witness's account.  The witness has already said what his account is.  It's clear.  So it really is a waste of everybody's time to describe it in a different way, using different words, to put the same point across.  

In our submission, it really is adding nothing to what's already been said by my learned friend. 

MR. PRESIDENT:

Learned Counsel, is this the last question on this matter?  

MR. RASHID:
Yes.  It was a suggestion, actually. 

MR. PRESIDENT:

If it is your last, in summing up what you have been discussing with the witness, you can put that question, if, indeed, that's where you are. 

MR. RASHID:
Thank you. 

BY MR. RASHID:

Q.
Witness, I am going to suggest to you that it is so audacious that it makes no sense at all, and this sounds totally unrealistic, at best, and totally illogical and unbelievable.  

A.
Counsel for the Prosecution, I have told you that it all depends on the objective when you want to cut the ‑‑ understand that portion of a witness's answer.  But the platoon that intends to cross the road ‑‑ and you also mentioned the bridge up on that road ‑‑ there is nothing wrong with sending a platoon to ‑‑ 

MS. DIMITRI:
It's been lost in part by the English booth.  The witness was going too fast, and there was a word that the English booth didn't hear.  So if he can just take it over slowly in order ‑‑ because I am listening to both, and there are parts missing. 

MR. PRESIDENT:

I think it would have been preferable that the witness finishes his evidence.  Then we can come back to some of the areas ‑‑ to the areas that you have problems.  

Can you repeat your answer, Witness.  Can you start over.  There was some problem in the interpretation of what you were saying.  Can you begin over slowly. 

THE WITNESS:
Thank you, Mr. President.  I will try to repeat what I said. 

It all depends on the interests of the chief who ordered the mission.  I think that if the objective is to cross (sic) a road ‑‑ the Prosecutor himself said there was a bridge on that road which was not protected.  To send a platoon to cross ‑‑ or cut off that road would not be a ‑‑ a useless objective.  It's all a matter of the objective that the person sending a platoon has in mind.  And I think the objective here, which is to cut off the movement, whether it be supplies, or you want to encircle the population, the local residents, somewhere, it is not a useless objective. 

MR. PRESIDENT:

Yes, Counsel. 

MS. DIMITRI:
Mr. President, just an issue of translation.  The first part of what you got in English, if you look at the CaseView ‑‑ I apologise for the interpreter ‑‑ he said to cross ‑‑ the objective is to cross the road.  The witness said ‑‑ the interpreter corrected it later on.  The witness said "to cut off the road", "couper un axe". 

MR. PRESIDENT:

What are you saying, Learned Counsel?  

MS. DIMITRI:
I am saying that if you look at the CaseView, the words "to cross a road" is a mistranslation.  The witness said "to cut off the road".  If you look further down in your CaseView, the English interpreter corrected it when the witness used that word in French the second time.  But it was still wrong the first time. 

MR. PRESIDENT:

What was the word used during the first occasion ‑‑ was it in French? ‑‑ which has been interpreted as "to cross"? 

MS. DIMITRI:
"Couper un axe". 

THE ENGLISH INTERPRETER:
Your Honour, the French was "couper un axe".  And as counsel is saying, the correct version is what the interpreter used the second time.  By the second time, we had gotten sufficient context to be able to determine that it's "to cut off the road" rather than "to cross". 

MR. PRESIDENT:

So it's "to cut off the road". 

THE ENGLISH INTERPRETER:
Yes, Your Honour.

BY MR. RASHID:

Q.
Witness, I am moving on to the last subject.  You testified on the fact that the Kigali‑Ruhengeri‑Gisenyi tarred road became impassable from 7th April 1994.  You remember that; right? 

A.
I said that even prior to the attack on the presidential plane, that is, before the 6th, it was virtually impassable and dangerous and that it became even more impassable after the 7th of April, because in the night that the plane was shot down, the RPF simply moved their heavy weapons and positioned them on the Tumba hill or the summit of Tumba and be able to reach the tarred road.  

So let me summarise.  After the 7th of April, it became even more impassable.  But it was already impassable prior to the 7th of April. 

Q.
You also testified that you did not retreat from the areas which you identified as being located within the operational sector of Rulindo until sometime in July 1994; right? 

A.
That is the case. 

Q.
And you agree with me that the distance from this hill where you say the RPF had mounted 

heavy weapons to one of the locations that you had responsibility over was not that far; right? 

A.
You probably have a problem measuring the distance between the Tumba heights and the Tare heights.  That is a long distance.  You cannot fire from the Tumba heights to the Tare heights.  But from the Tumba heights, you can fire all the way to the tarred road.  So the distance was sufficiently long for a unit based on the heights ‑‑ to be insecurity. 

Q.
And is it your evidence that you never engaged these alleged RPF soldiers on this hill with these 

heavy weapons? 

A.
It is obvious that after the 7th of April we even attempted to dislodge the RPF from the Tumba heights, obviously, sometimes without success.  But there was exchange of fire between the two forces, even attempts or attacks to dislodge the enemy from the heights. 

Q.
And it is your evidence that the Byumba operational sector did not engage these RPF elements who managed to move heavy weaponry onto a mountaintop the day the hostilities resumed; right? 

A.
Since the RPF was ‑‑ had been in the zone since the signing of the Arusha Peace Accords, they did not even have to bring them from far.  They had some stock in their zone.  So the Byumba ops ‑‑ what could ‑‑ the Byumba ops could have done, you have an army in a zone, can stock up as they wish.  We saw the weapons pass by.  I do not hold it against the Byumba ops for seeing the weapons pass by.  Even in Kigali everybody saw it.  It went ‑‑ they used the tarred road.  The RPF stocked up even in the ‑‑ in its headquarters in Kigali.  These are well known.  They are obvious. 

Q.
So your evidence is, the Byumba operational sector regarded this as usual and just allowed these RPF soldiers to go and place these heavy weapons on top of this mountain because this was happening all over the place, so why stop it?  That's your evidence; right? 

A.
That is not what I wanted to say.  I was saying that, since the RPF had been in the zone well before the 7th of April, they did not have to move weapons.  

I am sorry.  I think I was going too fast.  So let me repeat. 

I was saying that, since the RPF had its men in the zone, it was not a problem moving the weapons closer.  So the Byumba ops sector did not see that as being normal.  All those were reported even before the presence of the troops.  But there was no solution. 

MR. PRESIDENT:

Witness, try to be brief and precise in whatever answer you may wish to give to the questions being raised to you so that it can be clear and we get the substance of what is being said. 

BY MR. RASHID:

Q.
I am going to suggest to you that your evidence regarding the reasons why you say this road was impassable on the 7th April 1994 is illogical and is unreasonable.  

A.
Counsel for the Prosecution, I don't see what you are relying on to say that it is illogical and unreasonable. 

Q.
I am going to suggest to you that we have heard evidence in this trial that the main tarred road between Kigali and Gisenyi was not only under the complete control of the Rwandan armed forces, but it was also usable and was, in fact, used by civilians and military alike to travel between Kigali and Gisenyi between 1993 all the way into April 1994, including after the 7th April 1994.  

A.
I am sorry, but, Counsel, I don't know the source of this testimony, and I do not agree with it.  Tell me from when I went to that place and saw the fact that that road was impassable from ‑‑ and that from when I got there. 

Q.
I am going to suggest to you, we have a Defence exhibit, D. 109A, which states that ‑‑ at paragraph 3 it states that the RPF was reported ‑‑ it was reported from the demilitarised zone sector that the RPF is advancing from Mulindi in three axes:  One was the road Miyove to Kigali, which is in Byumba préfecture; two, on the road Muvumba‑Kigali, which is still in Byumba préfecture; and the 

third road was Nkumba‑Ruhengeri.  And neither of these three axes is anywhere near the main road, Kigali to Ruhengeri to Gisenyi.  

A.
Can I answer that question?  If I understand counsel well, he is referring to the attack axis of the RPF, that is, the axis ‑‑ the north‑south axis.  And the road he is referring to is not a road that goes from the south to the north.  It is a road from the east to the west.  So I don't see how it should appear among the axes that the RPF used to launch its attacks. 

Q.
And I am going to suggest to you that the RPF did not have any presence, plain clothes or otherwise, and did not control any portion of any of the roads that you have testified to in April 1994 or prior to that time.  

A.
I do not agree with your assertion, and that can be disproved by several persons, among others, those who were in that zone before the 6th of April.  People in civilian clothes with weapons were always seen in that zone. 

MR. RASHID:
Mr. President, Your Honours, I have completed the cross‑examination. 

MR. PRESIDENT:

Thank you, Learned Counsel, Mr. Rashid.  

Any re‑examination?  

MS. DIMITRI:
Yes, Mr. President. 

MR. HERBERT:
Mr. President, there are some matters in re‑examination.  Depending upon the extent, there are some documents I would like to refer to.  

Can I ask the witness to be shown Prosecution Exhibit P. 59, please. 

MR. PRESIDENT:

P. 59, yes.

RE‑EXAMINATION  

BY MR. HERBERT:

Q.
Mr. Witness, do you have P. 59, that document that is headed "The Agreement Between the Governments of the Republic of Rwandan and the Rwandese Patriotic Front"?  Do you have that document in front of you? 

A.
I have it before me, but it is an English version.

Q.
What I will do, I will go to a certain page, read in English, and it will be translated in French to you.  But I will only go to certain portions, and then ask you to clarify what ‑‑ in relation to an issue under the map.  

It was ‑‑ 

MR. PRESIDENT:

Which map?  

MR. HERBERT:
Sorry.  D. 161. 

MR. PRESIDENT:

Can you put the map there.  It is on the board. 

BY MR. HERBERT:

Q.
At page 23 of Prosecution Exhibit P. 59 ‑‑ the heading of that page reads "The Military Situation of the Communes Falling in the Demilitarised Zone".  And then there is a series of columns.  And in the left‑hand column, it gives the names of two préfectures:  Byumba, B‑Y‑U‑M‑B‑A; and the second, Ruhengeri, R‑U‑H‑E‑N‑G‑E‑R‑I.  And to the right of those columns, there are different categories headed "Distribution of Sectors in the Military Zones", and there are five different categories.  The first is headed "DMZ"; the second is headed "DMZ‑RGF"; the third, "DMZ‑RPF"; the fourth, "RGF"; and the fifth, "RPF". 

Do you follow me so far, Mr. Witness? 

A.
Yes.  Thus far I can follow you. 

Q.
Underneath that set of columns, there are abbreviations.  They give the description of what those letters stand for.  "DMZ", demilitarised zones.  

MR. HERBERT:
If I can just finish this portion, and if you want to make an objection, then, please. 

BY MR. HERBERT:

Q.
"RGF", Rwandese Government Forces, sectors fully in the hands of the government forces.  "RPF" defined as Rwandese Patriotic Front, sectors fully in the hands of the Rwandese Patriotic Front.  And then four, "DMZ‑RGF", sectors partially demilitarised and partially controlled by government forces.  And, finally, "DMZ‑RPF", sectors partially demilitarised and partially controlled by the RPF. 

Do you follow me there? 

MR. RASHID:
Mr. President ‑‑ 

THE WITNESS:
Thus far I am with you. 

MR. PRESIDENT:

Yes, Learned Counsel. 

MR. RASHID:
Mr. President, Your Honours, maybe the witness could ‑‑ 

MR. PRESIDENT:

Can the witness takes off his ‑‑ or if it's a substantive objection, then the witness will have to leave. 

MR. RASHID:
The witness can stay. 

Mr. President, Your Honours, you know the reasons why the Trial Chamber admitted this document and the limitations with which that admittance came.  I don't believe I went into this area during my cross‑examination as to the ‑‑ you know, which communes where RGF held, which ones were RPF held, which ones had no presence of any soldiers.  My only issue that I dealt with when it came to this matter was to get the witness ‑‑ I read a portion where it said nobody could be armed within the demilitarised zone, and that was the essence of that issue that I led this witness on. 

Counsel is opening up an area that is brand new.  It doesn't clarify anything because I never led the witness in this area.  So, obviously, logically, there can be no clarification on nothing. 

It's something counsel wants to pursue anew.  If he had intended to use this agreement in his case, he should have led the witness on it in the beginning.  This witness, as you remember, said he never saw this agreement, et cetera, et cetera.  And counsel vehemently opposed admitting this document on those very grounds that he now seeks to open up with the witness in his re‑examination.  So he can't have it both ways.  He can't argue it out, lose, and then now try to argue it in.  It doesn't make sense. 

Further from that, this document speaks for itself.  And the Trial Chamber will have the opportunity to read the whole document and review what it has to say, and counsel can make his arguments at the end of the day with whatever area he believes that suits his case.  He can do that in his closing brief or during the closing arguments and point to the areas he wishes the Trial Chamber to look at in determining whatever argument he wants to make. 

We believe the scope of admittance of this document was very narrow, and counsel is now opening up areas that were not led in cross‑examination. 

MR. PRESIDENT:

Yes, Mr. Herbert. 

MR. HERBERT:
Mr. President, with all due respect to my learned friend, I know what I am doing.  

In relation to a document, my learned friend has led a document which goes into considerable detail.  It is not a new area, and it will be perfectly obvious it is not a new area when I come to the 
final open‑ended, non‑leading question.  But without laying the foundation and without referring either you or the witness to the particular part which is relevant to clarify the evidence that has been given, then it is precisely on the point of why this document was admitted.  And it will be become abundantly clear once I lay the foundation, which I have nearly done. 

So if you bear with me ‑‑ by all means ‑‑ if you consider, after two more questions, that it is a completely new point, well, by all means, stop me.  But, with all due respect, I know what I am doing.  

And in relation to the clarity of this issue, it is this witness that was challenged through this document, being told it bears no relationship to any area near the road or bordering the road from Kigali to Gisenyi.  

And my learned friend put his last question in this way ‑‑ he put to the witness the question that ‑‑ a suggestion that "The RPF did not have any presence, plain clothes or otherwise, and did not control any portion of any of the roads that you have testified to in April '94 or prior to that time."  Well, my questions are directly related to that issue. 

And the whole of the document was admitted by you to delineate what went on in the demilitarised zones described in Byumba and Ruhengeri.  That's all I seek to do. 

And if, as I say ‑‑ but my learned friend was rather quick.  Maybe he has got the same sort of fear that existed this side of the table.  But he needn't really worry.  It's his document.  

So it is on precisely the relevant point, non‑leading questions, and a point in issue which needs to be clarified which was not clear from the way in which my learned friend cross‑examined.  And to be fair to the witness, the witness ought to be able to refer to part of the document which helps clarify the answers he was able to give.  

It is re‑examination.  It's not supposed to prevent a witness from giving a balanced and fair testimony. 

MR. PRESIDENT:

Yes, Mr. Rashid.  

Thank you, Learned Counsel. 

MR. RASHID:
Mr. President, Your Honours, I think Mr. Herbert is mixing apples and oranges.  The issue of this document ‑‑ and you remember it very clearly ‑‑ was ‑‑ and I repeated this to the witness on more than one occasion ‑‑ that no part of Kigali‑rural préfecture, no part of it, was within this demilitarised zone.  This was the core reason why I cross‑examined this witness, and I requested the Trial Chamber to admit this document. 

And you remember my questions to the witness once the document was admitted.  I said to him, "This document speaks about Byumba and Ruhengeri préfectures only."  And we talked about the delineation of the boundaries of the demilitarised zone only.  

The road aspect came from questions that had nothing to do with this document, unrelated.  That was my cross‑examination later. 

Counsel cannot now come back and try and mix the two issues up.  The document was admitted for one purpose, off of one line of cross‑examination, and we came to the end of that.  And Your Honour was very strict when you admitted the document as to the purposes of that admission.  And I think counsel ought to be also kept within those boundaries and limits. 

On the issue of the road, he can ask any questions.  But he can't have this document as a basis to ask those questions. 

MR. PRESIDENT:

The purpose for which this document was admitted was clearly spelt out.  The scope and the extent of the demilitarisation, the demilitarised zone arising from the contention on one side of the Prosecution that it was limited or it extended and covered areas and aspects of Ruhengeri and Byumba and also in the context of witness's evidence which goes beyond the demilitarised zone, that was the purpose. 

If you do recall, learned counsel wanted to go into this document, reading some aspects.  Learned Counsel, Ms. Dimitri, raised an objection tying up to the specific purpose for which it was admitted.  So that aspect should be borne in mind and strictly adhered to. 

There may be areas which could have been dealt with which should have been dealt with differently.  So they cannot be expanded, and that is the purpose for which it was admitted.  And we cannot at this stage, in re‑examination, open up new areas which were not covered by your colleague in cross‑examination and for which the purpose of the document ‑‑ for which the purpose was not specified when the document was being admitted.  And you cannot raise issues which were made in the admission of the document in re‑examination. 

So those are the parameters that must be borne in mind.  So you may raise the questions, but they must relate to that aspect. 

MR. HERBERT:
Thank you, Mr. President. 

BY MR. HERBERT:

Q.
Can you just turn ‑‑ the only page I will ask you to turn to after that is page 25 of the same document.  

MR. RASHID:
Can we get the LO number so we can all follow you. 

MR. HERBERT:
The copy I have, it's obscured.  It's L002 ‑‑ it's actually only two pages after the page I referred to.  So I was reading from page 23, and I am only going to page 25.  So two pages later in the same document.  I am told it's L0026585, for the records. 

MR. PRESIDENT:

What is it?  

MR. HERBERT:
26585. 

MR. RASHID:
There is no such number.  585, yes?  

MR. HERBERT:
Yes. 

MR. RASHID:
Okay.  It's fine. 

BY MR. HERBERT:

Q.
Mr. Witness, the second and fourth names on the list of sectors, could you just read those into the record.  The second and the fourth sector names that appear ‑‑ 

MR. RASHID:
Objection, Mr. President.  I am objecting to the question.  I believe your ruling was crystal clear.  I am not sure which part of it Mr. Herbert did not understand. 

MR. HERBERT:
If my learned friend can stop being patronising.  I did not sit/stand here to listen to patronising comments by my learned friend.  He can reserve comments like that for elsewhere, but not in court, please.  There is a limit to snide comments or remarks like that.  I do not have to tolerate it.  So please reserve that for elsewhere. 

MR. PRESIDENT:

Please.  Can the witness step out for a moment. 

(Witness exited courtroom)
MR. PRESIDENT:

Yes.  I think the use of proper language is extremely important.  We must keep the decorum and coolness in these proceedings as number 1. 

Number 2, we have observed on a number of occasions that whenever there are any issues which may not be relevant to the witness, please, any other comments should be made in the absence of the witness.  The witnesses must keep their independence and their cool.  Matters that may not appear untoward should not be done in the presence of a witness.  We wanted to underscore that aspect. 

Can we hear the objection now. 

MR. RASHID:
Yes.  Mr. President, my objection was to the question.  I believe your ruling was crystal clear.  I am not sure which part of it Mr. Herbert did not understand. 

MR. HERBERT:
Mr. President, I am not going to stand here and listen to criticisms or submissions in that regard.  I don't do it anywhere else, and I am not going to do it here.  So if my learned friend can rephrase his questions in a professional manner and not in a manner that is either patronising or insulting.  We do not do that here, and I do not expect it from somebody on that side of the room. 

MR. PRESIDENT:

Just make your submission, Learned Counsel, as you perceive it without ‑‑ make reference maybe to understanding or failure to understand.  Just address your issue, the legal issue you want to ‑‑ 

MR. RASHID:
That's fine, Mr. President. 

I am not sure ‑‑ the rule was crystal clear.  I believe Your Honours made it quite obvious the limitation of this document.  And, first of all, Mr. Herbert is leading the witness with this document because he has no other alternative but to do that in light of the witness's testimony.  He never saw the document.  So that is my first objection. 

Second objection, your ruling was clear.  And I believe counsel needs to adhere to the ruling.  This is a new matter.  It was never raised during the cross‑examination.  I never even showed this witness this page, nor led him as to the contents of what this page had.  I did that because I understood your ruling, and I adhered to it.  And I think the same ought to apply to counsel for the Defence. 

MR. PRESIDENT:

Yes.  Mr. Herbert, Learned Counsel. 

MR. HERBERT:
Mr. President, it is about the issue ‑‑ you did not put a page and say, "You can only read from that page."  You said it was relevant to the issue of the extent of the demilitarised zone.  That's right.  

All that I am seeking to do is to demonstrate what that demilitarised zone meant in terms of the detail.  If my learned friend opens the door called Byumba and Ruhengeri, that is what he has done with his document.  

If there is part of this document which relates to the demilitarised zone and the sectors that are applicable within that préfecture, it's appropriate that the witness is able to read that portion of it. 

It was put to him, you will remember, that no part of the demilitarised zone was within the Rulindo operational sector or even close to it, nor did any of it but the Kigali‑rural préfecture, that he had got it completely wrong, and it was well to the north.  Well, that's a fair suggestion to put.  

But it's equally fair to be allowed through this witness the same document to show the detailed extent of the demilitarised zone as recorded as of May 1993.  I can't do more, but that alone is only fair to the witness who was cross‑examined on a document he had never seen. 

Well, the document, as you might expect, does contain other details precisely on point.  And it would be wholly unfair, and it would make a mockery in a sense of re‑examination if a document is introduced for a specific purpose, the extent of the demilitarised zone, and in re‑examination I cannot clarify what were the sectors within that demilitarised zone and where they were.  That would be wholly unfair.  

And, therefore, the final point is this:  This document in part has been introduced supposedly to help your search for the truth.  Now, either we are about that or we are not.  The Prosecution can't have it both ways.  They can't hold up documents, wave them about, say they are authentic, and then when they seek to have them clarified by a witness say that "We don't want them anymore."  That makes a mockery of the search for the truth, in our respect.
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MR. RASHID: 
You know, Mr. President, Your Honours, I was limited in cross examination; and so, therefore, that automatically limits re-examination.  I think that's the point counsel needs to understand.  And you have ruled on this matter.  This matter is clear to everybody as to reasons why this document was admitted.  And my suggestion to the witness -- and I will repeat it for the purposes of this argument was:  No part of the demilitarised zone was in Kigali-rural préfecture.

My suggestion to this witness -- despite having read the draft transcript, Your Honour, it was clear, the witness had included the demilitarised zone into Kigali-rural préfecture.  And that was the challenge that I put to the witness.  And there's no clarification ‑‑ if there's a clarification, counsel can come back and clarify on that aspect.  But if I was limited in my use during the cross‑examination, it automatically limits him during re-examination.  And that was their objection that caused that limitation.  So they have to live and die by that. 

MR. PRESIDENT:

What do you want to clarify, Mr. Herbert?  

MR. HERBERT: 
There are -- the words "DMZV" refer ‑‑ are referred in page 25 to the sectors in Nyamyumba, in 
Tumba commune.  They are set out on the left-hand column, DMZ.  On the right-hand column, there are some which are in the DMZ/RGF.  And all ‑‑ and it's not locate signs.  All I was seeking to do is to ask this witness where those two sectors are located on the Exhibit D. 161.  And that is directly in relation to the location of the DMZ.  The problem is, with any document you do not have a map with it.  You have no map.  And, therefore, in terms of locating where names are or of sectors, it is not clear.  So the clarity is for the witness to be able to show on D. 161 where these names appear, the two names I have identified in D. 161.  I can do no more than that but clarify the location which otherwise is left in mid‑air.  Here you have -- the Prosecution, for whatever reason, decided to lead no expert evidence on the geographical or military terminus of areas they have just been through in this document.  

MR. PRESIDENT: 
Yeah. 

MR. HERBERT: 
And, therefore, I think it submits, respectfully, where clarification is of assistance -- that is all we are seeking to do, to show where those names appear within D. 161, which is the only other document or map available to us, where those names appear on a map which has not been challenged and which is before you in evidence. 

MR. RASHID: 
Yeah.  Mr. President, the only problem is, that map does not show the sectors.  They are not there.  The map that did have that is the one that counsel objected to being used.  And it's going to be a guessing game now.  And I believe this aspect is now not re-examination anymore but brand new as is now noted.

MR. HERBERT: 
Mr. President, the map was admitted in its entirety.  

MR. PRESIDENT: 
I think ‑‑ Learned Counsel, on that matter, we know the map; we know Exhibit D. 61.  We do know, and we do recall.

MR. HERBERT: 
My Learned Friend, that evidence is misleading information.  On the left there's for you to see, 

what is -- the lines of préfecture, and that is set on the left-hand side of this map which is already in evidence.  So the delineation of préfectures are names -- does appear and is set out in the index on the left-hand side of the map.  Whether my learned friend likes it or not -- but it's there because he used it. 

MR. PRESIDENT:

Yes.  This will be the ruling of the Trial Chamber:  This matter doesn't come within the scope that were raised in re‑examine ‑‑ cross‑examination.  The specific purpose for which it was admitted was specified and the pages that were referred to were specified.  And if there are new -- anything that is being sought -- to be done, to be new -- which cannot be raised at this time of re-examination.  They can follow it up in any other matter in which it will justify or bring in the possibility of readmitting this document in a different way from the Defence side as they can deem fit, but it cannot be used in the manner it is being sought to be used now.  

Can we stick to the ruling of the Trial Chamber and what is required to be done at this stage within the scope of re-examination and which does not at this stage warrant or call for introduction of new aspects that were never raised at the time.  That's the ruling of the Trial Chamber on this matter.  It's on record, and it should be taken note of. 

MR. HERBERT: 
I will move on in that case.  

BY MR. HERBERT: 

Q.
Mr. --  

MS. DIMITRI: 


He is not there. 

MR. HERBERT: 


Ah, I wish I could move on.

(Witness entered courtroom)
MR. PRESIDENT:

Yes, Counsel. 

MR. HERBERT: 
Could the witness go to the area and be shown -- if it's not already on the board, D. 161, please.

MR. PRESIDENT:

Yes.  Can the curtains be drawn first.  

Do you want the witness to move near the map?  

MR. HERBERT: 
Yes, please, yes.  

MR. PRESIDENT:

Yes.  Witness, could you please move close to the map.  There's a chair there.  Yes. 

BY MR. HERBERT:

Q.
Mr. Witness, the ‑‑ 

MR. HERBERT: 
If the cameras could be left somewhere else other than on the map at the moment, so ‑‑ because I will ask the witness to indicate on the two matters. 

BY MR. HERBERT:

Q.
Mr. Witness, on the map to the right of the main road between Kigali and Ruhengeri, do you see a place called Tumba?  T‑U‑M‑B‑A.  I think you have to stand up, Mr. Witness, to see the names clearly.  It's not pointed at you or the map.  

A.
Tumba is here. 

Q.
Immediately below Tumba, about a centimetre or two below, do you see a name? 

A.
Going down here or towards that area?  

Q.
Just a little bit below Tumba, do you see any name that appears? 

MR. RASHID: 
Mr. President, Your Honours. 

MR. PRESIDENT: 
Yes. 

MR. RASHID:  
I am going to object to this exercise.  One, clearly, it is leading. 

MR. PRESIDENT:

Can the witness remove, at least, his earphones. 

MR. RASHID: 
Yes, Mr. President, Your Honours.  Clearly, this is leading, firstly and foremost.  Second, all that 


Mr. Herbert is trying to achieve now is to go around your ruling, your original ruling that you gave regarding this issue of Tumba -- of the document.  Third, this is a Defence exhibit.  It was led in 


direct examination, and all the markings on there were placed there, exhaustively during the 


direct examination.  Counsel cannot come back now during re‑examination to clarify his own 


direct examination.  The witness and I never had a discussion about Tumba.  It was not part of the cross‑examination.  My issue with him regarding the demilitarised zone related to Kigali‑rural.  If counsel wishes to clarify that issue, he can do so.  What he seeks to do now is to introduce a new matter during re-examination.  He had his opportunity to lay all this groundwork during his 


direct examination.  That moment has gone.  We are all aware what the cross examination was on.  And he can rightfully clarify those issues before the Chamber. 

MR. PRESIDENT:

We don't know what learned counsel, Mr. Herbert, wants to deal with that ‑‑ but we don't believe ‑‑ I hope he is not going back to what has been made in the ruling that has just been made by the 

Trial Chamber on this matter.  We don't believe -- but Tumba, indeed, has been mentioned a number of times.  It has been discussed with regard to the military situation on the top of the hill, and I think there was quite some discussion along those lines with heavy weapons and what have you.  So there are elements.  If they are there, maybe that could be clarified.  We don't know exactly what learned counsel is going to do.  But we don't believe ‑‑ we don't hope that you are going back to what has been discussed.  But any other matter arising from cross‑examination can be dealt with.  But we have heard Tumba in the course of cross‑examination, even the most recent one when we were discussing about the witness was being -- was discussing with learned counsel for the Prosecution with regard 

to -- to -- to -- to the military situation obtaining at some point around that area, and Tumba, indeed, was referred to. 

MR. HERBERT: 
Thank you, Mr. President.   

MR. PRESIDENT:

Go on.  

BY MR. HERBERT:

Q.
Mr. Witness ‑‑ 

MR. PRESIDENT: 
Taking note of what we have observed ‑‑ 

MR. HERBERT: 
Yeah.  

MR. PRESIDENT: 
So that you don't have to take so much time. 

BY MR. HERBERT:

Q.
Mr. Witness, in your answers you mentioned a place to the south of Tumba called Mbogo.  M‑B‑O‑G‑O.  Do you see that on the map below Tumba? 

A. 
(Microphone not activated)
THE ENGLISH INTERPRETER:

Microphone.  Mr. President, the microphone is not on. 

MR. PRESIDENT:

Microphone. 

THE WITNESS:

I am pointing at Mbogo, which is at this point here. 

BY MR. HERBERT:

Q.
And is it your evidence that the area between Mbogo and Tumba -- was that in the demilitarised zone, as far as you are aware, or not? 

A.
I clearly said, if I remember, that I did not go through the document you showed me.  So what I am doing here now is relying on my memory in respect of events which occurred 17 years ago.  If you look at Mbogo, which is here and which -- if you look in front of our defensive zone, this is a 


demilitarised zone.  Prosecution counsel showed me a document saying that is not the case.  I said that, if it was an oversight or an addition regarding this specific region, it doesn't change what you said.  The DMZ was here, in this area.  Tumba, Nyabugari, Kiravu, everything that is here.  So if you think that Mbogo was not in the DMZ, whereas I said it was inside, maybe that was an oversight because I relied on memory regarding events which occurred 17 years ago.  So I am relying also on information which I had at that time.  If there are witnesses who come here and mention what I have just said, I can tell you that I am reconstructing the information which I had 17 years ago.  The DMZ is here.  If you think that Mbogo is not part of it, then that could well be the case. 

MR. RASHID: 
Mr. President, Your Honours, can the record reflect -- sorry -- because we didn't have that on the record.  But can it reflect that the witness was also pointing across the road, opposite Shyorongi saying that this was part of the demilitarised zone. 

MR. HERBERT: 
Mr. President, I object to my learned friend's interpretation of that.  I can -- I wasn't asking the witness to point anywhere; and, therefore, I simply asked him to -- an open-ended question.  So ‑‑ 

MR. PRESIDENT:

Counsel is saying in the explanation that the witness -- if that is the case, if you were observing all -- if he went and pointed out some areas beyond the one that you had specified.  That is what learned counsel is talking about. 

MR. HERBERT: 
Mr. President, the witness was talking and giving an oral answer and indicating to a number of places on the map.  It's simply not good enough just to use that and have an interpretation that it is his evidence.  If I can ‑‑ I am quite happy to ask him to point and not talk or talk and not point, but it would be quite wrong for that to be used in terms of the record because that was not what the question was asking nor was it limited to a specific area. 

MR. RASHID: 
Mr. President.  

MR. PRESIDENT:

Just a minute, Learned Counsel.  Can you switch off that microphone.  Make sure that it is switched off.  I think it's important to observe that whatever the witness says in the witness box is evidence.  That should be a fact that should be noted.  


Go on, Counsel. 

BY MR. HERBERT:

Q.
Mr. Witness, I just asked you to concentrate just on the word "Mbogo".  There's a ‑‑ can you give us, looking at the map, please, an estimate of the distance between Mbogo and the main road. 

A.
On the map it would seem that it is about 10 kilometres.  But as a matter of fact, since Mbogo is on the other side of the valley, then the distance is more than 10 kilometres.  If you use the main road, then the distance from Kigali should be more than 20 or up to 30 kilometres. 

MR. PRESIDENT:

I think the witness ‑‑ there are two areas -- he is pointing at ‑‑ what is that?  Is it Mbogo?  There are two ‑‑ two areas that seem to look ‑‑ there's Mbogo ‑‑ he was pointing down below -- no. No.  No.  This one where there's red surface ‑‑ the red circle, Mr. Herbert.  

MR. HERBERT: 
Yes. 

MR. PRESIDENT: 
You follow that. 

BY MR. HERBERT:

Q.
Can I just ask you to do this very slowly and in stages.  If you can point just to Mbogo and limit your answer to giving the distance between Mbogo and the main road. 

A.
It doesn't change what I have just said.  Actually, I made a mistake by pointing here instead of there.  If you look at these two points, they are almost in a straight line.  They are aligned.  When you look at 


first glance, it would seem that it's about 10 kilometres, but -- that is from the main road, but it's not the case.  Actually, it's more than 10 kilometres.  It can even be up to 30 kilometres.  That is the distance between Mbogo and the main road. 

MR. PRESIDENT:

Mr. Herbert, what point are you trying to clarify, otherwise?  Because we want to know -- to be with you because you are not leading new evidence.  So what point are you trying to clarify arising from cross‑examination?

MR. HERBERT: 
The witness gave in cross‑examination an answer which identified that location, Mbogo.  So it has been in evidence before -- 

MR. PRESIDENT: 
Yes. 

MR. HERBERT:  
‑‑ plus clarifying.

MR. PRESIDENT:

But if it is clear, it is on record.  So what are you seeking to clarify?  That is the first function you are supposed to do and undertake at this stage of the proceedings in re-examination.  So what ‑‑ could we know exactly what are you seeking to clarify.  It's not a question of ‑‑  

MR. HERBERT: 
It is in fact.  One is the distance between Mbogo and the main road; and secondly, which I haven't come to yet, the distance between Mbogo and the Rulindo headquarters at Shyorongi. 

MR. PRESIDENT:

With regard to what matter that needed to be clarified, because it's not a question of putting new elements now -- what was in issue that was not clear that you want to deal with?  So you have to start from there -- what exactly are you seeking to clarify?  

MR. HERBERT: 
I was seeking to clarify that -- some of the distances in relation to the place names that were given.  You will recall you had a lot of place names that were given in evidence.  But the vast majority did not have any distance between the headquarters, Rulindo operational sector headquarters, and the place.  Only in respect to a couple, I am seeking to clarify the distance.  If that's not thought to be appropriate, then I will leave it because it may be that there's a limit to re‑examination here, which means that evidence simply can't be given.  Well, if that's the case, then I will leave it. 

MR. RASHID: 
Mr. President, the fact of the matter is, there was never an issue raised during cross‑examination on the distances.  It was just never part of the cross‑examination.  I never challenged the witness on distances or, I mean, kilometres.  You know, Mbogo was functionality.  It was never a part of the cross.  So how can it feature in re‑examination?  I mean, the rules are really clear.  You know, it's not like you are limiting Defence counsel, but he is opening up new areas.  That's all it is.  And he should just clarify whatever was raised in cross. 

MR. PRESIDENT:

If distances were found to be appropriate, they should have been followed up in re‑examination.  If they were raised in cross‑examination, then, of course, it's a matter that needs to be clarified.  They could be followed up.  But you cannot at this stage go over what should have been gone over at that stage during examination‑in‑chief.  Take a good -- take note of that, Learned Counsel.

MR. HERBERT: 
Mr. President, the matters were raised but in the other map.  My learned friend asked the witness to circle three particular centres but didn't ask him to clarify the distance between his headquarters and those centres.  And that was all I was seeking to do in relation to one of those.  If you don't need it, then I will leave it.  There's a scale at the side of the map, and if you are willing to do that exercise, then I won't pursue it. 

MR. PRESIDENT:

Yes, Learned Counsel.  Perhaps deal with what is necessary.  Otherwise, do not get involved in new elements that may -- should have been raised earlier in examination‑in‑chief or that need to be clarified. 

BY MR. HERBERT:

Q.
Mr. Witness, it was put to you that the RPF was not anywhere near the main road between Kigali and Gisenyi and was not within the demilitarised zone at that time or even before April 1994.  Do you recall the suggestions in that regard being put to you? 

A.
I am sorry.  There was an interruption in my earphones.  I heard the last part of your question, but I did not hear the first part of your question.  Could you please repeat what you said. 

MR. PRESIDENT:

Could you repeat, Learned Counsel. 

MR. HERBERT: 
I will repeat. 

BY MR. HERBERT:  

Q.
It was put to you -- and I will quote -- at 12:7:04 that the RPF did not have any presence, plain clothes or otherwise, and did not control any portion of any of the roads that you have testified to in April '94 or prior to that time.  Do you recall that evidence -- that suggestion being put to you by the Prosecution? 

A.
I remember the suggestion very well.  But I did not agree with that suggestion because RPF was in that area before the 6th of April and obviously after the 6th of April. 

MR. HERBERT: 
Mr. President, could the witness, please ‑‑ if the witness can return to the witness box for the moment.  I have finished with the map. 

MR. PRESIDENT:

Yes.  Can you come back to your seat.  

Yes, Counsel. 

MR. HERBERT: 
Could the witness please be shown exhibit ‑‑ Defence Exhibit 101A. 

MR. PRESIDENT:

Exhibit 10 ‑‑  

MR. HERBERT: 
-- 1A. 

BY MR. HERBERT:

Q.
Mr. Witness, if I can refer you to only certain parts.   The front part of this is headed "UNAMIR Force HQ, outgoing facsimile" and is dated the 28th of March 1994.  If you turn to the third page of that document, please.  Do you have the third page, which at the top right-hand corner should be headed "3/4"? 

A.
I have page 3/4. 

Q.
Under the heading "Paragraphs C, DMZ", there's an entry which refers to incidents or some incidents within the DMZ.  I will read parts of that.  If it's felt that you wish me to read all of it, very well.  

Paragraph 1:  "General situation observed to be calm.  COMD 194 BN of RGF near Nyagatare informed Team F at 261900, March '94 that between 0100 hours to 0200 hours, some unidentified PERS in 

civil clothes and RPF uniforms attacked villages at GR" -- I won't read the grade references -- "and 

GR" -- another grade reference.  "After investigations it was revealed that the attackers fired randomly and entered into the houses of the inhabitants demanding money.  These people were last observed at grade -- and were moving to the east of that location.  RGF exchanged fire with them.  There was no casualties.  RPF at Rukomo" -- R‑U‑K‑O‑M‑O -- "deny about their involvement in this issue.  Investigations ongoing.  On the 27 March '94, at 2000 hrs, about 130 adults and 152 children with their belongings arrived at Byubat" -- B‑Y‑U‑B‑A‑T -- "PTL base at Kinigi", K‑I‑N‑I‑G‑I.  "They fled from their homes in and around Kabwendi" -- K‑A‑B‑W‑E‑N‑D-I -- "grade due to alleged harassment and seizure of their foodstuffs by the RPF from that area.  A letter has been forwarded to the RPF to clarify the situation." 

MR. HERBERT:

Can I ask the witness then to be handed Exhibit D. 105A, please.  

MR. PRESIDENT:

As a continuation of the reading? 

MR. HERBERT: 
Yes, it's in relation to the DMZ.  

MR. PRESIDENT: 
Sorry, but what was the purpose of that reading?  We would like to understand.  

MR. HERBERT: 
Well, the purpose would become clear for the final question.  I can't -- it wouldn't be appropriate ‑‑ 

MR. PRESIDENT: 
Okay. 

MR. HERBERT:  
‑‑ to break up the sections because they don't make sense -- 

MR. PRESIDENT: 


Okay. 

MR. HERBERT:


 -- on their own.  

MR. PRESIDENT:

All right.  The reference to the G ‑‑ I don't know whatever you are saying. 

MR. HERBERT: 
Grade ‑‑ sorry. 

MR. PRESIDENT: 
Yes, the grade.  

MR. HERBERT: 
I didn't mention the grade reference because it's simply a geographical locator for the name that 


was given.  It's a military -- military grade reference.  I don't need to read that out.  There's nothing 


in terms on it.  So I said grade instead of the full number list which is unnecessary, and I don't think 


my learned friends are asking or going to look up the grade reference. 

MR. PRESIDENT:

No.  We have to have a complete record of what is being read out for the purposes later.  But go on, Counsel, with your next reading.  

MR. HERBERT: 
The next reading is from D. 105A.  UNAMIR Force, HQ outgoing facsimile, dated the 


21st of March 1994.  Page 3, section C, DMZ.  "One, Team A carried out PTLS" -- I believe it's 


patrols -- "to Nkumba" -- N‑K‑U‑M‑B‑A -- "Gamunga" -- G‑A‑M‑U‑N‑G‑A -- "Gasiza" -- G‑A‑S‑I‑Z‑A -- "Nayange" -- N‑A‑Y‑A‑N‑G‑E -- "and Ruhengeri", R‑U‑H‑E‑N‑G‑E‑R‑I. 

THE WITNESS:
I am afraid, I am not on the right page. 

BY MR. HERBERT:

Q.
Page 3, on the top of the page in small ball-pen print is paragraph 3 and then DMZ. 

MR. PRESIDENT:

Have you seen it, Witness?  Registry, could you assist the witness.  Maybe take his ‑‑ take his ‑‑ 

MR. RASHID: 
I don't think it is Defence Exhibit 105A that you are reading from.  It's something else.  Because paragraph C, DMZ in 105A starts with, "General situation observed to be calm at about 292230, 


March '94, locals of Bisate" et cetera.  So you have the wrong exhibit. 

MR. HERBERT: 
Mr. President, I am sorry.  We are just checking. 

MR. PRESIDENT:

Maybe as they are checking, you can raise the issues that you have read to the witness so that a long time doesn't elapse before the questions are raised.  He might forget what has been read out. 

MR. HERBERT: 
Mr. President, if I can move ‑‑ leave that one and come to a difference exhibit.  And with your leave, I will ask the question.  So let me refer to two documents.  It's Exhibit D. 98A, the situation report, outgoing facsimile dated the 24th of March '94. 

MR. PRESIDENT:

Yes.  Can you withdraw that one first. 

MR. HERBERT: 
Yes. 

MR. PRESIDENT:  
The one that was being addressed.  There are two exhibits now before the witness.  One:  Okay, that is exhibit what, Mr. Tumati? 

MR. HERBERT:  
D. 98A.  

MR. PRESIDENT:

And the one withdrawn is what?  

MR. TUMATI: 
D. 105A. 

MR. PRESIDENT: 
D. 105 -- 0 -- 

MR. TUMATI: 
D. 105A. 

MR. PRESIDENT: 
Okay.  Withdrawn? 

MR. HERBERT: 
Yes.  

BY MR. HERBERT:

Q.
My apologies, Mr. Witness.  In relation to the Exhibit D. 98A, could you turn to the third page and the subheading C, DMZ? 

A.
I am on page 3.  Yes, DMZ. 

Q.
I will read paragraph 1 and paragraph I (D) and 2 from that section.  Paragraph 1:  "General situation observed to be calm.  COMD and 2IC RGF BN at Nyagatare" -- N‑Y‑A‑G‑A‑T‑A‑R‑E -- "reported to Team F that the RPF is LOC" -- I believe it stands for "located" -- "at Warufu" -- W‑A‑R‑U‑F‑U -- "within DMZ.  Team will investigate on 24 March '94.  Team C located at Tumba" -- spelt T‑U‑M‑B‑A -- "received 2 letters from chief of Tumba reporting the following activities of RPF."  


There are three -- if I can summarise.  If I summarise the first three paragraphs unfairly, 


my learned friend will correct me, but they don't concern directly -- and I can take them 


more quickly.  A, that there was an intention of the RPF to carry out a peaceful demonstration on the 26th of March '94 against the political impasse at the time;  B, that the RPF were presently deployed along a ridge, Kinihira, K‑I‑N‑I‑H‑I‑R‑A; and C, certain houses were earmarked by the RPF as meeting points.  

Paragraph D I will read in its entirety.  "Second letter indicated that RPF PERS are living with 

five (05) families within the DMZ.  Allegation being investigated by MILOB Team C.  Meanwhile necessary security measures have been taken to contain the situation in that place."  


Paragraph 2 under that heading:  "Team C reported of an information circulating in Tumba area that RPF intends to destroy villages linking Tumba and its surrounding areas.  They also intend to block the Kigali-Ruhengeri road.  Detail investigation on this aspect being conducted.  Team D conducted PTL in own AOR." 


Paragraph 3, finally:  "Byubat" -- B‑Y‑U‑B‑A‑T -- "A, B and C COY carried out foot and mobile PTL", patrol, "within own AOR.  B COY found three (03) unexploded devices at Ngarama" --  

N‑G‑A‑R‑A‑M‑A -- "and 102 rounds of AK-47 and one (01) hand grenade at Nkumba", N‑K‑U‑M‑B‑A.  "Byubuta" -- B‑Y‑U‑B‑U‑T‑A -- "EOD team tasked to demolish those ASAP".  The rest simply concerns logistics of UNAMIR.  

MR. PRESIDENT:

Yes. 

BY MR. HERBERT:

Q.
Mr. Witness, your information that the RGF had infiltrated the areas you described 


was -- sorry.  The RPF -- I beg your pardon -- had infiltrated areas of the DMZ and other parts of Rulindo operating sector.  Was that information derived from within your own battalion or not? 

MR. RASHID: 
Mr. President, Your Honours.  This is very irregular.  Counsel has read passages from these exhibits but the question has got nothing to do with these passages. This is an area he should have explored during his direct examination.  In fact, he did.  It's on record.  He is now going back.  It has nothing to do with clarifying anything with the witness that I dealt with during cross‑examination.  If he has any questions on what he has read out, he can put those questions to the witness.  I am allowing him that latitude.  He is leading the witness, but I am willing to sit here and be patient to listen to the ultimate question vis-à-vis what he has read out.  That question does not fit anything he has read out. 

MR. PRESIDENT:

Can the witness take off ‑‑ anytime there's an argument; you take off your earphone.

MR. HERBERT: 
I am happy to rephrase the question.   

MR. PRESIDENT:

Maybe take time.  Bear in mind the benchmarks that we are dealing with – 

No.  Remove your earphone. 

– take into account the benchmarks that you are supposed to address at this time.  It will save us a lot of time. 

MR. RASHID: 
Just the last comment.  All those areas that are referred to and all those names that were named in these exhibits, none of them are in the operational sector of Rulindo.  They are either in 


Byumba -- most were in Byumba, and one area was in Ruhengeri.   

MR. HERBERT: 
My learned friend seeks to give evidence?  

MR. PRESIDENT:

We won't go into evidence.  We will hear that at a later stage.

MR. RASHID: 
The exhibit is on record.  

MR. PRESIDENT: 
Yes. 

MR. RASHID:
I am referring to the exhibits.  

MR. PRESIDENT: 
Okay.  So Learned Counsel, can you round up with the question that you wanted to ask the witness as arising from cross‑examination and not as a new element that you want the witness to address at this time.  Because if there was any new matter you wanted to make use of those documents, it should have been used in examination‑in‑chief when you were dealing with the witness, but if there's anything arising from cross‑examination that ties up these elements, you can go ahead and do so very clearly.  

BY MR. HERBERT: 

Q.
Mr. Witness, it was put to you that the RPF, either during or before the 6th of April, were no threat whatsoever to the road and to the ‑‑ what was occurring within the demilitarised zone.  Can you comment in what you have read.  Does that support what the Prosecution suggest or not?  

MR. RASHID: 
Objection, Mr. President.  That misstates the cross‑examination.  I never said that there was ‑‑ the road was threatened by the RPF.  Actually, they never controlled it.  And if counsel wants to ask him that question, he can.  And referring to this exhibit, you will notice that the report says "intends to".  It doesn't say that they did control this route.  So let him not misstate his own evidence.  This is his exhibit.  Let him treat it with respect. 

MR. PRESIDENT:

Yes, Counsel. 

BY MR. HERBERT:

Q.
Mr. Witness, you were ‑‑ let me take it separately.  You were challenged about the fact that ‑‑ you were challenged about the fact that the RPF were not in the demilitarised zone.  In relation to what you have read there, can you comment on that point, firstly. 

A.
I am lucky in that this document exists because from what was read, we have found out, 


for example, the ammunition of the ‑‑ ammunition of AK6 of weapons which were not in 


possession -- were not -- which FAR did not have ‑‑ RPF had those weapons.  So this proves that RPF always carried out operations in the demilitarised zone, and it's a good thing, and we are lucky that we have this document. 

Q.
In relation to Tumba hill? 

A.
I think that the Tumba perhaps was mentioned.  The Kigali/Ruhengeri road was mentioned also in there.  And we can see clearly that there were investigations that were carried or were intended to be carried out.  But it's strange that the report of those investigations were not given.  And this confirms that from the outset, as I said, UNAMIR soldiers were in that area.  Maybe did their ‑‑ discharged their duties only partially, but at least this confirms that RPF activities were carried out in the 


demilitarised zone, not only opposite operation ‑‑ Rulindo operational sector.  We mentioned Tumba, the population of those areas.  But also in the left and right boundaries of that area -- that is the 


Ruhengeri operational sector and Byumba operational sector.  So that was the case in the entire demilitarised zone.  

Q.
And, finally, Mr. Witness, it was put to you that the RPF either after or before the 6th of April 1994 did not control the main road.  In military terms, what do you have to do to control the road like that? 

A.
In order to control such a road, you have to install support weapons -- that is machine guns -- and prevent at all times any element that wants to access to higher grounds.  This is what the RPF did after 


the 6th of April.  But before the 6th of April, there were sporadic controls or excessive controls.  For example, when there was an attack in February, the attack was carried out in order to occupy the road at Nyirangarama.

THE ENGLISH INTERPRETER:
The spelling was Nyirangarama, N‑Y‑I‑R‑A-N-G‑A‑R‑A‑M‑A. 

MR. HERBERT: 
I have no further questions, Mr. President.  Thank you.

MR. PRESIDENT:

Thank you, Learned Counsel.  

Judge Bossa has some questions to the witness. 

JUDGE BOSSA: 
Thank you, Mr. President.  

Good afternoon, Mr. Witness.  

THE WITNESS:

Good afternoon, Your Honour. 

JUDGE BOSSA: 
In which préfecture was Tumba in, or mountain, whatever it was? 

THE WITNESS:

In Byumba préfecture, Your Honour. 

JUDGE BOSSA: 
In your testimony about the companies that comprised the Rulindo operational sector, you testified that your companies provided defensive positions.  What would this entail? 

THE WITNESS:

I am sorry.  I would like to make a slight clarification.  It was not a company.  It was a battalion, 

Your Honour.  No.  A defensive position for a battalion at that time meant to occupy positions in order to provide defense or to protect a given point.  In this case in April 1994, the battalion holding defensive positions was protecting the HQ, in other words, our role was to prevent any element who wanted to attack the HQ and at the same time, for the battalion which was based there, we had a rotation system allowing some elements in the battalion or other battalions to rest, and the battalion also had to provide reserves in the event such reserves were required.  We were also required to participate in other missions, for example, to provide supplies to other units who were on the ground or at the battle front.  That was the mission of the battalion which was protecting headquarters as of April 1994. 

JUDGE BOSSA: 
Thank you, Witness.  you also talked about loses suffered during that period, and you say about 


ten people were killed.  And when you add the dead and the wounded, it would amount to about 


40 people each month.  Did I understand your evidence correctly? 

THE WITNESS:

I would like to tell you that the battalion in question did not remain on defensive positions from the 

1st of April to the 12th of July 1994.  There were loses which matched the reinforcement we provided during the time in April, and then there were loses in May, June and part of July when we were holding other defensive positions or when we were sent on operation -- operational activities, in other words, to carry out attacks because there were attacks in which the battalion was involved and which occasioned the losses which I mentioned. 

JUDGE BOSSA: 
So these clashes, where were they taking place exactly, which lead to the loss of the lives of these people after the 7th of April? 

THE WITNESS:

I cannot give you the dates, but I remember the places because there are hatched in my memory.  There were attacks which we carried out at Mount Kabuye in order to dislodge RPF soldiers.  There were attacks which we tried to carry at Mount Tumba in order to dislodge RPF soldiers.  There were attacks which we carried out in order to try and dislodge RPF elements at Mount Jali.  So the battalion which you are talking about participated in those attacks. 

JUDGE BOSSA: 
And where were Mount Kabuye and Jali located?  In which préfectures. 

THE WITNESS:

Mount Kabuye is above Gakenke centre, which I showed yesterday on the map; which -- at the left hand of the sector and it is situated in the préfecture of Ruhengeri.  Mount Jali is above the city of Kigali.  And it is along the end -- the right end of Rulindo operational sector.  I think that Mount Jali was also identified yesterday on the map.  I would clarify that Jali is also in Kigali -- in the préfecture of Kigali. 

JUDGE BOSSA: 
Thank you, Witness. Thank you, Mr. President.  

MR. PRESIDENT:

Thank you, Judge Bossa. 

I have a few clarifications to seek from you, Witness.  If you can be very brief.  Is it correct to say that the Rulindo operational sector comprised of the 61st battalion to which you have talked about and also the 64th battalion, Muvumbe (sic) and the general staff.  Is this understanding correct? 

MR. HERBERT: 
Mr. President, I am not sure the translation in English CaseView is correct the way it appears ‑‑  

MR. PRESIDENT:

That's -- the 61st battalion and the 64th battalion the general staff and Muvumbe, did these battalions constitute the Rulindo operational sector; is that correct? 

THE WITNESS:

There was the 65th battalion, the second Muvumba battalion.  I heard Muvumbe, but it’s not Muvumbe. it's Muvumba with an A at the end.  Then the 64th battalion and the battalion general staff and services. 

MR. PRESIDENT:

You have talked about the 61st battalion that it carried out defensive duties.  Can you in brief, comment. What was the major duties of the 64th and Vumbe -- Muvumba battalion? 

THE WITNESS:

The first duty was to defend the occupied territory.  That is, the positions that they occupied, they shouldn't leave them to the enemy.  Also upon the order of the commander, they were supposed to advance and to occupy the territory held by the enemy in front of them.  And that was done after the night of the 6th of April 1994, after the RPF declared war.  Because according to the Arusha Accords, our mission was only to occupy the ground that was ours.  During that time the battalions maintained those positions. 

MR. PRESIDENT:

And would it be correct to say that each of these -- I think that was your evidence also that each of those battalions had their own commander -- had their own commander; is that so? 

THE WITNESS:

Each battalion had a battalion commander, and battalion commanders can have different ranks.  I didn't mention the ranks for security reasons, but that could go from captain to a major, but they were all called battalion commanders. 

MR. PRESIDENT:

And this Rulindo operational sector, to whom was it responsible to in military terms -- set-up that obtained at that particular time?  Do you understand?  Beyond you. 

THE WITNESS:

I don't know whether I could mention his name, but he was a lieutenant colonel.  He was the 

operational sector commander. 

MR. PRESIDENT:

That would be of the combined battalions that you have talked about in your evidence.  Would that be correct? 

THE WITNESS:

That was his main duty.  He had to coordinate all the activities of all those battalions.  You are right, 

Mr. President. 

MR. PRESIDENT:

The Kigali-Ruhengeri-Gisenyi road which you marked in blue, was it an important road in the country? 

THE WITNESS:

I would say more than important, in that it was essential for the country.  So it was -- the answer is yes. It was an essential main road, Mr. President. 

MR. PRESIDENT:

It was a strategic, you know -- a strategic isolation in the country, was it not? 

THE WITNESS:

Of course, Mr. President, that's the case. 

MR. PRESIDENT:

Now, I would like to maybe get an explanation from you, if you may, in cross‑examination -- and 

correct me where I am wrong -- in your answer you seem to say that the RPF at Tumba hill 

occupied that area for a long time.  You made reference to the Ruhengeri operational sector, 

Byumba operational sector, Rulindo operational sector; at some stage in your answer.  Is it your evidence that the army, the Rwandan army, could have left the RPF?  Is it platoon?  You used platoon, for that length of time.  Why -- why could it have happened that way? 

THE WITNESS:

I think that ‑‑ that we respected scrupulously the accords that had been signed between the two sides.  The Rwandan army tried to respect scrupulously those agreements and let the adversary occupy the Tumba hill and disrupt traffic on that road. 

MR. PRESIDENT:

Even where essential service roads could be affected? 

THE WITNESS:

Could you please repeat the question, Mr. President. 

MR. PRESIDENT:

I am just asking for clarification and further to what you said.  You respected the Accords.  I am saying even where essential services like the road that you have talked about could be affected.  That is my question. 

THE WITNESS:

I am sorry if I stress slightly.  I think that you know very well that the Rwandan side ‑‑ the government side was allowed to have a battalion or the RPF in the capital city.  And I find that that was a bigger thing than to allow a road to be held by the enemy.  I think that there was some sort of restraining the Rwandan army, in that the Rwandan army respected the agreement.  I am not a chief of staff, but there are decisions to say which were not really proper. 

MR. PRESIDENT:

Thank you, Witness.  That marks the end of -- this marks the end of your evidence.  We thank you.  We shall have time at a latter stage to review and consider your evidence together with all the other evidence that's going to be adduced hereinafter your evidence today.  But once again, we thank you, and you may leave after the curtains have been drawn. 

THE WITNESS:

Mr. President...(microphone not activated)
THE ENGLISH INTERPRETER:

The microphone is off.  We did not hear the rest of the sentence. 

MR. PRESIDENT:

My sentence or -- 

THE ENGLISH INTERPRETER:

No.  No.  No.  The witness said something. 

MR. PRESIDENT:

Can you repeat what you said, Witness.  They didn't hear you. 

THE WITNESS:

Before leaving, I would like to request you to allow me to say something briefly, Mr. President. 

MR. PRESIDENT:

Your evidence is done and we -- we are done.  We have finished, unless if you have a problem, a specific problem -- has nothing to do with your evidence, you can raise it.  And we don't invite witnesses to make statements beyond what they have said in the evidence.  Your evidence is concluded, and that's it.  But if you have a problem of a personal nature that you want to raise to the Trial Chamber unrelated to your evidence, you can do so or you have a request unrelated to your evidence, which is completed, then you raise it.  Otherwise, we are done, Witness. 

THE WITNESS:

Just one word to thank your Tribunal during my trip and my stay here.  I was assisted by people who did their work very well.  I would like to request the chairman, sir -- the President to allow me 

two, three minutes to greet the accused person. 

MR. PRESIDENT:

The registry will make arrangement to that effect according to the established procedure they have once your evidence is done.  They should be able to do that at some stage.

Can the witness leave now.

THE WITNESS: 

          Thank you, Mr. President.

          (Witness excused)

MR. PRESIDENT:  

Mr. Herbert, your next witness, or it's Ms. Dimitri.  

MS. DIMITRI: 
Mr. President, I will not place you on the situation.  DWAN-54 was supposed to arrive this morning at 7:00 a.m.  Unfortunately, he arrived in Arusha around maybe half an hour ago or 45 minutes ago, after more than 12-hour flight.  So he has to rest before we meet with him and before he is ready to testify, because right now I still didn't see him.  I know that he left his country of residence yesterday evening and the flight was delayed in Dar es Salaam.  They had problems.  So I don't know if he managed to sleep, if he is ready to meet us for preparation.   So to play it on the safe side, I really don't think he should be brought in the witness box tomorrow morning because he probably wants to sleep right now and we won’t be able to go and meet with him and prepare him.  So that is the situation for DWAN-54.  


DWAN-8 is arriving tomorrow.  Mr. President, I am told, on top of that DWAN-54 has a medical condition, which means that he has to rest for the -- for the end of the day before -- he didn’t sleep. 

MR. PRESIDENT:

Who is the next witness?  Is it DWAN-50 -- 

MS. DIMITRI: 
It was DWAN-54 and DWAN-70.  

MR. PRESIDENT: 


No.  

MS. DIMITRI: 


The next two were DWAN-17 and DWAN-54.  

MR. PRESIDENT:

Yes.  We have DWAN-70. 

MS. DIMITRI: 
DWAN-70 is not in Arusha. 

MR. GABAAKE: 
I think an update, My Lord, should notify us what the position of the witness is.  Where is the witness?  It’s not sufficient to just say the witness is not in Arusha.  When is the witness expected?  Will the witness come at all?  So we could also plan. 

MR. PRESIDENT:

When is DWAN-70 expected to arrive in Arusha? 

MS. DIMITRI: 
DWAN-70 will not arrive in Arusha, Mr. President.  I had discussion this morning with WVSS.  


DWAN-70 could not take leave right now of her current job in her country of residence.  And because we didn’t want to hold the Trial Chamber in hostage because of her job situation, we decided that -- we told WVSS to -- the security officer who was on the ground with her.  They had problems she said.  She raised issues about her travel documents and about her employment.  Oh, I am sorry.  I am speaking too fast.  And so at around 11:30 this morning, we told the security officer from WVSS to leave her country of residence and come back to Arusha without the witness because she had not yet a specific idea of which date she could travel.  So we will file an official document informing you that we will drop her but replace her by another witness. 

MR. PRESIDENT:

But we can't plan that way.  

MR. HERBERT: 


Mr. President.  

MR. PRESIDENT:

Just a minute, Learned Counsel.   Learned Counsels, we have to have really realistic planning.  It shouldn't -- a plan should not be based -- only limited to the Defence.  You know, we have looked through the schedule of the Trial Chamber and all efforts must be done to ensure the schedule that has been planned; put in good time -- in a timely manner is respected and followed.  And if there are problems, we have to be informed in a timely manner.  We cannot be doing so in a day -- on a 

day-to-day basis.  So what is actually the position that we have on the ground with regard to this -- from today, next week and the week -- and the last week? 

MR. HERBERT: 
Mr. President, the change in situation -- you are informed virtually as soon as we are.  We are not an agency that can detain or compel people to come against their will.  So the three witnesses this week unfortunately have had travel delays.   We cannot do anything about it.  One had an operation.  


DWAN-54, on the 3rd or 5th of October, so serious it may have prevented his coming at all.  


In relation to the remaining witnesses, DWAN-8 comes from Europe and should be here, I believe, 


on ‑‑ tomorrow evening.  As Mr. Kapaya himself said, part of the problem this week has been because of the budget cuts elsewhere, which means the people have to take the cheapest ticket now, which means they take the longest route.  And that is what we think is happening, certainly with two of our witnesses.  Direct flights are expensive.  So the Witness DWAN-70 -- some witnesses cooperate exceptionally well and put everything on hold to come here.  Others will not.  And if there's any change or late change it is because we have been told by them, "Yes, I will come," or "No, I will not now."  And that as soon as we have the information within hours, you will have it. 

MR. PRESIDENT:


Just a moment.   So DWAN-70 is out.

MR. HERBERT: 


DWAN-70 is out.  We have that information.  That's the decision we had to take around 11:30 to 11:45 this morning. 

MR. PRESIDENT:

It is taken.  

MR. HERBERT: 

It is taken.  And we have to, therefore, file an application to change the witness by way of substitution for that evidence. 

MR. PRESIDENT: 


DWAN-8? 

MR. HERBERT: 
Still, as we gave the information earlier, arrives on -- tomorrow evening in the night-time from Europe. 

MR. PRESIDENT:

DWAN-79? 

MR. HERBERT: 
DWAN-79 arrives Saturday.  No change in that arrival time. 

MR. PRESIDENT:

DWAN-55?  

MR. HERBERT: 


DWAN-55 is the 22nd of October.  No change in his arrival time either. 

MR. PRESIDENT: 


DWAN-40, video link? 

MR. HERBERT: 
DWAN-40, we are awaiting -- as directives are clearer, medical picture about his inability to travel.  And the only witness that we have been directly affected by, which has stopped you on -- us continuing more smoothly is DWAN-70, which we had no way of anticipating until actually it happened earlier this morning.  The issue with DWAN-54 is complicated for three matters.  One, the title of ticket he travelled on; the length of the journey; and thirdly, the fact the he recently had an operation.  And we have to be realistic from our side to say that it does require a witness to rest and for him or her to be prepared properly. 

MR. PRESIDENT:

Coming from Europe or out of Africa? 

MR. HERBERT: 
He is coming from Cape Town with five separate stops and, as far as we understand, an overnight.  So it's somebody with an operation travelling from Cape Town with at least five separate stops and delays in the plane.  

MR. PRESIDENT:

Cape Town in Africa? 

MR. HERBERT: 
Cape Town -- well, it's four and a half thousand miles away, as far as I am aware, the last time I looked.

MR. PRESIDENT: 


We are talking about the flights, you know.  

MR. HERBERT:  


The flights as I -- maybe WVSS will confirm -- are Cape Town, Johannesburg.  It stops, I think, even in Zambia, but it comes to Dar es Salaam and Dar es Salaam to Kilimanjaro.  But what are the logistics, Mr. President?  We are ‑‑ have to be advised about what WVSS says and be realistic about how we can prepare a witness who recently had an operation. 

MR. PRESIDENT:

Any observation on this side? 

MR. RASHID: 
Mr. President, Your Honours, because I believe we had mentioned earlier this week -- what about DWAN-151, who is, we believe in Arusha?  And Your Honour had said maybe we can fit him in and take him out as and when it is necessary. 

MR. HERBERT: 
Mr. President, there has been a motion filed in relation to DWAN-151 this morning, and it was, again, after we had fully appraised the information we were getting as to whether that witness could be called or not.  And finally, the decision to a motion being filed earlier this morning which is an -- applying to have that witness substituted for another, because of his particular circumstances which are set out in that motion.  More than that we couldn't have done this week. 

MR. PRESIDENT:

And is it possible to have the witness substituted if at all -- be available during this session? 

MR. HERBERT: 
We are -- 

MS. DIMITRI: 
Yes, Mr. President.  The witness who would substitute DWAN-151 -- we got the confirmation yesterday night.  He is available to come and testify for the last week of this session. 

MR. PRESIDENT: 


Do you aware -- are you aware of the motion, Learned Counsel, Mr. Kapaya? 

MR. KAPAYA: 
Yes.  We saw it.  It was here, but we haven't read it because it came around -- 

MR. PRESIDENT:

Because normally --  

MR. KAPAYA: 

          Nine o’clock. 

MR. PRESIDENT: 

Maybe you can -- yes.  Thank you very much.  Maybe you can be helpful.  I think the registry -- the coordinator must have given time frames for the pleadings to be completed.  It's normally an urgent motion we normally -- unless it is otherwise -- it's about three -- three days.  But if you can -- the parties can agree or can think about doing ‑‑ addressing it differently, we can -- it can be done.  Not now, but maybe when the parties have read the motion. 

MS. DIMITRI: 
We will consult with each other, Mr. President.  

MR. PRESIDENT: 


Yes.  

MS. DIMITRI:  


If they have no objection on some of the changes, it might help us, and we could even do it orally. 

MR. PRESIDENT:

Yeah.  The possibility of doing it orally -- time frames must be respected.  But if by Monday you have a position on both sides, then please let the Trial Chamber know how you intend to proceed so that it can be finalised quickly and see what can be done.  But DWAN-40 needs to be acted upon very fast.  We have -- you know, they have their time frames with regard to the video link, and if you are pursuing that line, try and -- 

MS. DIMITRI: 
I did update you, Mr. President, on DWAN-40.  I got an update ten minutes ago about 


DWAN-4 -- DWAN-40.  I am sorry.  

MR. PRESIDENT: 


Okay.  

MS. DIMITRI: 


She is trying to get an appointment with her doctor in order to have the information you require.  She made an attempt for the past three days.  The medical secretary said that doctor was not available to see her.  She is hoping to meet with him tomorrow in order to get the certificate.  It's a specialist.  It's not her family doctor.  So it's a little bit difficult for her because they have a tight schedule, but we are doing our best to get the medical certificate by the end of next week. 

MR. PRESIDENT:

Thank you, Learned Counsel.  Any position with regard to DWAN-54, who was supposed to be heard tomorrow -- tomorrow.  Yes. 

MR. HERBERT: 
Mr. President, we never said that.  We said that DWAN-70 would be ready to testify tomorrow.   We always said that there will be difficulties because of the length of travel and the condition of DWAN-54.  So it was meant to be 70, then 54; that was the order which we said -- that we would be ready to start.  So what has messed, in a sense, our schedule up is the late and non-availability of DWAN-70, over which we have had no control.  And we can't subpoena witnesses to come here. 

MR. PRESIDENT:

No.  DWAN-70 is dropped, according to the information you gave us just a few minutes ago.  We are talking about -- the next witness is DWAN-54, who was supposed -- I think we had agreed upon -- he was to take the stand tomorrow.  No? 

MR. HERBERT: 
Mr. President, it was DWAN-70 tomorrow --

MR. PRESIDENT: 


Oh.  

MR. HERBERT: 


-- and then 54.  So what has caused us all the problem this side has been 70 having all that very late change. 

MR. PRESIDENT:

Yes. 

MR. RASHID: 
Either way we are ready to proceed with 54 whenever the Defence would like to put him on the stand.  

MR. PRESIDENT: 


Okay.

MR. HERBERT: 
Mr. President, we would be happy -- and we do apologise for any inconvenience caused, of course, we do -- my learned friend as well -- is that we would expect DWAN-54 to be ready to testify straightaway on Monday.  DWAN-70, because of what has happened, we would seek to swap for a different witness covering the same type of subject matter.  And if my learned friends are able to read the motion and that can be dealt with orally in due course on Monday, then I would obviously assist. 

MR. PRESIDENT:

All right.  We will then take on DWAN-54 on Monday.  But tomorrow, in the course of the day before the end of the working day tomorrow, we would like to have now -- again, an update of the appearance of the witnesses that you have for the remaining period of time; the ones that have been dropped and what would be missing on the list, but we want an updated list of the list of appearance by tomorrow before noon so that we can know exactly how things stand on the ground. 

MR. HERBERT: 
Mr. Witness ‑‑ sorry, Mr. President.  

MR. PRESIDENT:  


We are all witnesses.  

MR. HERBERT: 


It has been a long day.  We will file that by afternoon as you direct. 

MR. PRESIDENT: 


Okay.

MR. RASHID: 
And Mr. President, for the current motion filed today, we will look at it.  If there's any aspect of it we do oppose, we will inform the Defence and the Trial Chamber by tomorrow, and that which we do oppose, we will then argue on Monday.  That way the preparations to bring the ones we don't oppose can begin tomorrow to help facilitate the movement of this trial. 

MR. HERBERT: 
That would be helpful. 

MR. PRESIDENT:

All right.  Then until Monday these proceedings ‑‑ Monday at nine in the morning, these proceedings stand adjourned.  
(Court adjourned at 1410H)
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