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MR. PRESIDENT:
Yes, we had indicated yesterday that we will hear the application for dropping some witnesses and substituting one for them. I think it might be tidy if we completed this witness's evidence because I understand that there are written submissions which ‑‑ from the Defence, which has either been circulated or is being circulated, and that will give us an opportunity to read and digest that before we hear the application.  So we will continue with the cross‑examination. 

MR. COURCELLE LABROUSSE: 
Mr. President, yesterday we were in closed session when we were conducting the cross‑examination of the witness, which I am going to proceed with under the same conditions. 

MR. PRESIDENT:
Thank you. 
Yes, please ensure that the public gallery is vacated. We continue in closed session. 
(At this point in the proceedings, a portion of the transcript [pages 2 to 25] was extracted and sealed under separate cover, as the session was heard in camera)
(Page 1 by Judith Baverstock)
(Court resumed at 1121H)
MR. COURCELLE LABROUSSE:

Mr. President, just before we start dealing with the motion, I would like to inform the Bench that I have the intention of tendering as exhibit the documents to which I was referring a while ago during the cross‑examination of the witness, Witness AEF ‑‑ LEF, rather. 

MR. PRESIDENT:

Can we come back to it?  

MR. COURCELLE LABROUSSE:

Yeah.

MR. PRESIDENT:

Yes, we will now hear this application, Mr. Karegyesa, and we'll hear you first. 

MR. KAREGYESA: 

Most obliged, Mr. President, Your Honours.  

We do not intend, Your Honours, to restate matters that are clearly laid out in the Prosecutor's motion.  We propose, instead, to briefly respond to our learned friend's response that was filed a short while ago.  And in doing so, Your Honours, we'll briefly address two major areas:  The ‑‑ the relevance of the proposed testimony of AHY and the potential prejudice resulting from the proposed admission or addition of this witness to the Prosecutor's witness list. 

We did in our motion, Your Honours, assert that the evidence of AHY constituted the best evidence available, and this, Your Honours, with respect, is central to the Chamber's deliberations, because, one, the Prosecutor is under an obligation to provide the best evidence available, and two, in our submission, the Chamber has a responsibility to hear and consider such evidence in the interests of justice. 

Now, with due respect to my learned colleague's pleadings, the Prosecutor notes the complete silence of the Defence in this regard on this very critical issue of best evidence available. 

With regard now to the relevance, Your Honours, of the proposed evidence of Witness AHY the Prosecutor submits that the indictment at paragraphs 18(vii) and (viii) alleges inter alia that Mpambara directed attackers to Rukara parish and provided them with firearms for the attack on the Tutsi refugees.  We submit in this regard, Your Honours, that the proposed evidence of AHY is within the scope of the indictment and in no way constitutes a new charge.  

Now, in support of this proposition, Your Honours, we cite with authority the Appeals Chamber decision of 12th May 2005 in the Prosecutor against Tharcisse Muvunyi where the Appeals Chamber held at paragraph 55 that if evidence is relevant to a charge and is probative of that charge, the evidence should be admissible subject to any other grounds of exclusion. 

The issue on appeal relevant to this finding, Your Honours, was whether a general allegation that the accused in that case had provided weapons was sufficiently pleaded to include evidence of a specific act of distribution, and the Appeals Chamber found that, indeed, evidence of a specific act was admissible or would be admissible where the allegation in the indictment was general. 

Now, in the motion we have adverted to the potential prejudice to the Accused by the late inclusion of AHY onto the Prosecutor's list, but submit that the remedy is not exclusion of the evidence of AHY.  The appropriate remedy in the circumstances, Your Honours, is granting sufficient time to the Accused to prepare for cross‑examination. 

Rule 67(D) of the Rules of Procedure and Evidence, Your Honours, envisaged such a scenario, and that is why it (unintelligible) provides for the disclosure of such evidence to the adverse party but also to the Chamber in stark contrast to Rule 66(A).  And we would submit on this point, 
Your Honours, that the only plausible reason for the rule to require disclosure to the Chamber is to enable the Chamber to make a determination on whether such evidence should be heard in the interests of justice.  And this could apply to either party, Your Honours.  It could be a Defence motion; it could be a Prosecution motion. 

In conclusion, therefore, Your Honours, we would submit that the Prosecutor has met the threshold required for adding Witness AHY to its list and would respectfully request the Chamber to grant the leave sought and issue the necessary orders.  

I'm most obliged, Your Honours. 

MR. PRESIDENT:

Thank you, Mr. Karegyesa. 

Defence response. 

MR. VERCKEN: 

Mr. President, it seems to me ‑‑ it seems to me, I say advisedly, that from a strictly logical point of view, your Chamber may determine this matter by following the rule of chronology.  It seems to me that contrary to the arguments just made by my colleague of the Prosecution, the initial indictment, as well as the amended indictment, and also as well as the pre‑trial brief written by the Prosecution, are not, sort of, blankets which can cover everything and under which general charges can be brought.  These are the very terms that the Prosecution has just used.  

In my opinion, at least I hope, these documents, the initial indictment, the amended indictment, and the pre‑trial brief, are up ‑‑ were up in issue based on facts and these facts are stated in written submissions by the Prosecution witnesses, and they have been confirmed before this Chamber.  Therefore, contrary to what the Prosecutor has just said, it seems to me that the issue of facts or allegations that AY ‑‑ AHY is going to testify to is quite important.  And I make a distinction between what concerns facts and what concerns allegations.  This distinction appears to me very important to be made, especially as ‑‑ and this is what the Prosecutor does not repeat in his oral submissions before this Chamber, but which is clearly proposed to us in his extremely urgent motion, written urgent motion.  It is a kind of bargaining, so to speak, a bargaining in which you are told that the addition ‑‑ or, rather, the withdrawal of the statements of five witness ‑‑ witnesses will be contingent on the addition of another witness, a new witness.  I would like to note with reference to facts and not to the crimes, which have a general character.  It is the facts, it is allegations which are the basis of prosecution and not the other way around. 

Mr. President, Your Honours, I'm just looking at the statements of these witnesses, and looking at these statements, I see that there is no relevance.  Witness AOL, who is sought to be withdrawn, talks about the distribution of machetes on the 12th of April.  Witness LEON (sic) talks about the transportation of stones.  Witness LEL talks about the transportation of stones by Mr. Mpambara on the 9th of April and refers to the closing or the cutting of water supply.  Witness LEP talks about a meeting which allegedly held in May or April 1993 and also the distribution of stones, not on the 9th but, rather, on the 11th of April.  And lastly, LEB also testifies to the distribution of stones which took place on the 9th of April, which ‑‑ which stones were used in attacking the parish. 

Now, what does Witness AHY say, AHY who is sought to be brought in.  

MR. PRESIDENT:

Make haste slowly.  

MR. VERCKEN: 

Yes.  I will endeavour to take into account the fact that there are translators interpreting what I'm saying. 

Witness AHY mentions the presence of Mr. Mpambara in a centre which was not mentioned by the other witnesses ‑‑ this centre is the so‑called parish centre ‑‑ on the 9th of April, and he also refers to a scene during which gendarmes which accompanied Mr. Mpambara allegedly distributed grenades.  Very well.  He also mentions a meeting on the 15th April.  In any case, he alleges that he heard Mr. Gatete, who is a former bourgmestre of Murambi and who had a doubtful reputation, that he heard him propose assistance to Mr. Mpambara.  Therefore, it suffices to refer to the facts or allegations to see that the two exchanges sought that have nothing to do with one another.  

Today, in the final analysis, what the Prosecutor seeks from the Bench is that you should accept, once more, a modification of the Prosecution indictment by accepting that a witness come and testify on allegations which were never raised up to date by any of the witnesses.  Mr. President, in that case, I say that it is unacceptable with regard to rights of the Defence and the need to have a fair trial.  

I also say that if the Prosecutor is of the opinion, on the other hand, that some witnesses will be ‑‑ or should be dropped from his list, then obviously, in that case, we would have to object to that.  This would amount to amending the indictment in the course of the indictment ‑‑ in the course of the trial, rather, and this is unacceptable.  I would like to remind the Prosecutor that this trial is somehow special, at least what ‑‑ following what I was told and following what I was able to notice when I read the case law of your Tribunal.  We are not here dealing with a trial which will extend over a lengthy period, as perhaps you have had the occasion to witness here.  We all know here that the calling of witnesses by the Prosecution would last about three weeks, and this has nothing to do with ‑‑ this is not at all similar to what we see in other trials.  Therefore, when the Prosecutor reasons as if it is possible to allow the Defence to continue working on new allegations, which he is now bringing forward, which he now intends to include in his indictment, in reality, I think he is mistaken about the nature of the trial.  I think it is absolutely necessary for you to exclude the calling of this new witness who should not be called today, and it is necessary for you to order the Prosecutor to do what he thinks he should do with regard to the witnesses that he intends to withdraw or not.  

MR. PRESIDENT:

Do you wish to respond to any of those submissions, Mr. Karegyesa?  

MR. KAREGYESA: 

Not at all, Your Honours, with the exception, of course, of referring you once again to the 
Appeals Chamber decision in Muvunyi relevant to whether this amounts to a new charge as alleged by my learned colleague, and in this regard I'd just refer you to paragraphs 36 and 37.  I had initially cited 55 only, but I now cite 36 and 37.  And the registry may make copies for 
Your Lordships.  

The other point I would just like to underscore, Your Honours, is that the Prosecution is flexible with regard to scheduling.  We have made an offer in the motion to hear this witness last, if 
Your Honours grant leave, and actually close the Prosecution case subject to the right of the Defence to cross‑examine at a time that Your Honours feel appropriate.  

Most obliged, Your Honours.  

MR. PRESIDENT:

We will take a short break of about ten minutes to deliberate.  

(Court recessed from 1138H to 1157H) 

MR. PRESIDENT:

Yes, we have a short ruling to deliver in respect of the application by the Prosecution to delete and add witnesses. 

On 20th September 2005, the Prosecution filed a motion to vary its witness list.  The Prosecution requested to remove Witnesses AOL, LEN, LEL, LEP, and LEB.  In exchange, it asked to add Witness AHY.  Witness AHY only came to the attention of the Prosecution on 17th September 2005.  The Prosecution has expressly conditioned the removal of the five witnesses on the addition of Witness AHY.  

The Defence in its response, filed on 22nd September, does not object to the removal of the five witnesses, but does object to the addition of Witness AHY.  

In the Chamber's view, the Prosecution has not adequately demonstrated that the testimony of Witness AHY addresses the same issues as Witness BCG or Witnesses AOL, LEN, LEL, LEP, and LEB to justify expressly conditioning the two requests on each other.  Consequently, the Chamber will only view the two requests separately.  The Chamber will deny the Prosecution motion accordingly.  However, the Prosecution may apply for each of these requests separately in subsequent written or oral motions. 

I think we can now recall our other witness for the continuation of the cross‑examination.  

MR. COURCELLE LABROUSSE:

Mr. President, which witness are you referring to, LEF or ‑‑ since I had indicated to the Chamber that I was going to tender ‑‑ 

MR. PRESIDENT:

Sorry, I was ‑‑ I didn't have my gadget on.  Will you now tender those exhibits and ‑‑ yeah, yes, before we ‑‑ 

MR. COURCELLE LABROUSSE:

Yes, absolutely, Mr. President.  I have conferred with my colleague of the Prosecution, who says that they have no objection as to the tendering of the exhibit.  

MR. PRESIDENT:

You're objecting to?  

MS. MOBBERLEY: 

No, sir, we are not objecting. 

MR. PRESIDENT:

Not objecting. 

MS. MOBBERLEY: 

Nor are we objecting to the procedure being done in the absence of the witness. 

MR. PRESIDENT:

That's helpful.  Thank you. 

Are those the exhibits?  

MR. COURCELLE LABROUSSE:

Yes, that's correct, Mr. President. 

I will therefore tender or therefore submit witness statement ‑‑ the statement of Witness LEF of 
11 July 2000 in French. 

MR. PRESIDENT:

And that will be, Mr. Matemanga?  

MR. MATEMANGA: 

D. 7. 

MR. PRESIDENT:

7th July statement of LEF, D. 7.  And the English ‑‑ that's the French version, is it?  

MR. COURCELLE LABROUSSE:

I have a small housekeeping problem, Mr. President.  I have the statement of 11 July in French here, but right now I don't have the French (sic) version thereof with me.  Can we, therefore, consider that that has also been tendered, since the Tribunal was ‑‑ disclosed the document by the Prosecutor?  

MR. PRESIDENT:

I'm sorry, I'm lost.  Are you tendering the French version of the statement dated 11th July 2000?  Yes?  

MR. COURCELLE LABROUSSE:

Yes, Your Honour.  

MR. PRESIDENT:

Can we mark that D. 7? 

MR. COURCELLE LABROUSSE:

11th July 2000. 

MR. PRESIDENT:

All right.  And do you have ‑‑ 

MR. COURCELLE LABROUSSE:

That's correct, Mr. President. 

MR. PRESIDENT:

Do you have an English translation of that?  

MR. COURCELLE LABROUSSE:

I have it, but I don't have it with me right now, Mr. President.  We all have it.  

MR. PRESIDENT:

Well, can we mark it at this stage as D. 7A. 

MS. MOBBERLEY: 

Your Honours, I have a clean version of that witness statement which we can supply. 

MR. PRESIDENT:

Thank you, that'll ‑‑ that's helpful.  D. 7A.

(Exhibit No. D.7 and D. 7A admitted, under seal) 

MR. PRESIDENT:

All right.  That's one exhibit out of the way.  Yes?  The next one?  

MR. COURCELLE LABROUSSE:

The next one is the French and English versions of the witness statement of Witness LET of 
17 July 2001. 

MR. PRESIDENT:

LET or LEF?  

MR. COURCELLE LABROUSSE:

LEF, Mr. President.

MR. PRESIDENT:

You just said LET.  What's the date?  

MR. COURCELLE LABROUSSE:
Peut‑être.
MR. PRESIDENT:

The date?  

MR. COURCELLE LABROUSSE:

17 July 2001, Mr. President. 

MR. PRESIDENT:

2001.  That will be, the French, D. 8 and the English D. 8A.  You have an English version with you?  

MR. COURCELLE LABROUSSE:

Yes, I have it, Mr. President.

(Exhibit No. D. 8 and D. 8A admitted, under seal) 

MR. PRESIDENT:

The third exhibit?  

MR. COURCELLE LABROUSSE:

Third exhibit will be the questioning of Witness LEF of 15 March 2004.  And I'll give you the number of the case.  That was in the case ICTR‑99‑50‑T. 

MR. PRESIDENT:

T?  

MR. COURCELLE LABROUSSE:

T, Your Honour. 

MR. PRESIDENT:

What's the name of the trial?  

MR. COURCELLE LABROUSSE:

Casimir Bizimungu, Justin Mugenzi ‑‑ 

MR. PRESIDENT:

Bizimungu and others. 

MR. COURCELLE LABROUSSE:

And others.  

MR. PRESIDENT:

This is a transcript?  

MR. COURCELLE LABROUSSE:

That is correct, Mr. President. 

MR. PRESIDENT:

Transcript in the Bizimungu trial, D. 9.  That's the English official translation.  There's no need to produce the French?  

MR. COURCELLE LABROUSSE:

I think it should be included as well, Mr. President. 

MR. PRESIDENT:

D. 9A, then.  That's your third exhibit.  

MR. COURCELLE LABROUSSE:

You, are right. 

 (Exhibit No. D. 9 and D. 9A admitted, under seal) 

MR. COURCELLE LABROUSSE:

And the fourth exhibit, still in the same trial, and the material is still a transcript, and it is a cross‑examination of LEF on the 16 of March, 16th of March 19 ‑‑ 2004. 

MR. PRESIDENT:

In the same case?  

MR. COURCELLE LABROUSSE:

In the same case, that's correct, Mr. President.  And we have the transcripts in both English and French. 

MR. PRESIDENT:

Exhibit 10A in English ‑‑ 10 in English and 10A in French.

(Exhibit No. D. 10 and D. 10A admitted, under seal) 

MS. MOBBERLEY: 

Your Honours, I would like to make the clarification that in that trial, in the Bizimungu trial, LEF testified under a different pseudonym, and the pseudonym was GJI. 

MR. PRESIDENT:

GJY did you say?  

MS. MOBBERLEY: 

GJI, for India.  

MR. PRESIDENT:

GJI.  

That's the lot, Counsel?  That's ‑‑ those are all the exhibits?  All right.  Good.  Thank you.  

We can now continue with the cross‑examination of this witness whose pseudonym is ‑‑ 

MR. VERCKEN: 

AVK. 

MR. PRESIDENT:

Should those exhibits be under seal or ‑‑ I suppose they should be.  There must be some information there ‑‑ 

MS. MOBBERLEY: 

There may well be.  

MR. PRESIDENT:

It might be safer to put them under seal, Mr. Matemanga.  All those exhibits are admitted under seal.  

MR. MATEMANGA: 

Yes, Your Honour.  

MR. PRESIDENT:

Now, Mr. Witness, are you well enough to testify today?  All right.

THE WITNESS:

Yes, I feel better. 

MR. PRESIDENT:

Your cross‑examination will continue.  And I remind you that you are in ‑‑ under the same oath that you took yesterday, and you're bound to speak the truth, only the truth.  You understand?  

THE WITNESS:

Yes, I remember.  

MR. VERCKEN: 

Mr. President, I have two questions to put to the witness in a closed session, and I were ‑‑ we were in a closed session when we broke up with the cross‑examination of this witness, after those two questions.  

MR. PRESIDENT:

All right.  We will continue in closed session. 

MR. VERCKEN: 

After the two questions, we'll revert to closed session, Mr. President.  The two questions will be put to the witness in open session.  

MR. PRESIDENT:

So you wish to ask the two questions in closed session?  Doesn't matter?  

MR. VERCKEN: 

The first two questions won't require a closed session, but after the two questions, I will proceed with my cross‑examination in a closed session in order to protect the witness. 

MR. PRESIDENT:

Very well, then.  Yes, you ask your two questions and then we will ‑‑ 

MR. VERCKEN: 

Thank you, Mr. President.  

WITNESS AVK,

CROSS‑EXAMINATION (continued)
BY MR. VERCKEN: 

Q.
My questions are general in nature, and the first one concerns the weather in April 1994.  I'm referring to the weather in Rwanda, particularly in the Rukara commune.  Does the witness recall whether the season was dry or rainy?  

A.
During the month of April in 1994, it was during the rainy season. 

Q.
Thank you, Mr. Witness.  My second question has to do with the configuration of the locations at the Akabeza market centre.  Mr. Witness, since I am talking from my memory, I would like you to confirm this point.  I don't have the transcripts before me.  I think I remember, and please tell me if this is not the case.  I think when you were asked what was the distance between Mr. Gacumbitsi's shop and his residential premises, you indicated that the distance approaching both locations were long; is that correct? 

A.
Yes.  It's ‑‑ it's ‑‑ it's quite a distance, but one could give some more precision.  It's about half a kilometre. 

Q.
Fine.  The other question concerns the route that you have to follow from Mr. Gacumbitsi's ‑‑ from the veranda of Mr. Gacumbitsi's bar right up to the gate of his residential premises.  Could you describe to the Court either the distance between those two locations, that is, the veranda of Mr. Gacumbitsi's bar and the gate of his residential premises, is it straight, or if you're using the main road, you need to turn at some point towards Mr. Gacumbitsi's residence?  Is there like a bend?  I wonder if my question is clear.  

A.
There is no turning round.  It's just a small ‑‑ a small turn, and you reach the small market and then you go straight.  There isn't what you really would call a bend.  It's just a small turn. 

Q.
Okay.  I would like to make my question clearer.  In your opinion, is it possible to see from afar Mr. Gacumbitsi's house when you are in front of his bar?  

A.
It wasn't possible to see his private house from that veranda. 

Q.
That is what I thought.  

MR. VERCKEN:

And I would like to point out to the Trial Chamber that even if this photograph was not recognised by the witness, the photo album that we have filed with the Trial Chamber, and I'm referring to the page bearing a label, that the label is mistaken.  I think I am referring to page 15 of the photo album, and I would say that the two pictures that are taken and where we have Mr. Gacumbitsi's gate appears is taken from the bar, and I realised yesterday when I was looking at the pictures that I was mistaken because there is a bend when I drafted the label.  Actually, this is the end of the bar of Mr. ‑‑ the end of Mr. Gacumbitsi's bar.  I am standing at a bend, that is, the bend or the small curve that the witness has just mentioned.  I wanted to make this clarification so that this should not be misinterpreted subsequently.  

Now I wish that we move into closed session.  

MR. PRESIDENT:

Very well.  We are now moving into closed session and the public gallery should be cleared. 

(At this point in the proceedings, a portion of the transcript [pages 37 to 46] was extracted and sealed under separate cover, as the session was heard in camera) 

(Pages 26 to 36 by Sherri Knox) 
(Court resumed at 1432H) 

MR. PRESIDENT:
Yes, we have had some concerns expressed to us by the court recorders who are having difficulty recording names correctly.  So I would be grateful if you could go slowly and, wherever possible, spell the name out so it gets correctly on the record.  And, we all have a collective responsibility to make sure that the record makes sense at the end of the day, so I would seek your assistance in that.  

Yes, Mr. Karegyesa.

MR. KAREGYESA:
Good afternoon, Mr. President, Your Honours.  There are two matters, with your indulgence, that I would like to attend to before we continue with the cross‑examination of AVK.

The first one, Your Honours, arises from your ruling earlier today concerning the Prosecutor's motion to vary his witness list pursuant to Rules 54 and 73 bis (E) of the Rules of Procedure and Evidence.  

The Prosecutor wishes to renew his application, and adopts his motion filed on the 20th of September 2005 in form and content, with the exception, Your Honours, of paragraph 18 of that motion.  In a nutshell, Your Honours, we are deleting the dropping of the five witnesses from the request to add one witness, AHY.  And I also have a further point on that motion that merits elaboration; namely, the due diligence of the Prosecutor in trying to preserve the testimony of the deceased witness, BCG.  

In our ‑‑ in our motion of 20th September, Your Honours, which we adopt, paragraph 13 makes reference to replacing a dead witness, i.e., BCG.  And what we wish to underscore is that the Prosecutor filed a motion on the 2nd of September 2004, after learning of the critical condition of witness BCG.  We applied for an ex parte hearing, Your Honours, because of the critical condition, and this was denied by a communication from the Chamber on the 9th of September 2004, a week later.  And the Chamber instructed the registry to require the Defence to file a response on or before 
the 13th of September 2004.  

Noting the continued deterioration of that witness's health, the OTP approached the registry and the registry appointed a presiding officer to take a 92 bis attestation.  Mr. Nouhou Madani Diallo, Trial Chamber coordinator of this Chamber, proceeded to (unintelligible) on the 9th of September to take an attestation from this witness in an attempt by the OTP as an interim measure to preserve the evidence of that witness.  

On the same day, Your Honours, the presiding officer, Nouhou Madani Diallo, was unable to take an attestation because the witness could not talk.  The witness, Your Honours, died three days later on the 11th of September 2004, before the Chamber had heard the Prosecutor's motion.  We communicated this information, Your Honours, to the Chamber on 13th of September 2004, and the Chamber, in its decision of 17th September 2004, declared the motion moot.  

I raise this, Your Honours, because it is very pertinent to the current application insofar as we seek, one, to replace the evidence of a deceased witness, BCG, with that of AHY, which is very relevant, we submit, to the current charges of instigation and aiding and abetting that are pleaded, as I had noted earlier on, in paragraph 18 of the Prosecutor's ‑‑ of the indictment (unintelligible).  

There are ample witnesses, Your Honours, who cite the use of grenades during the attack on Karubamba parish, Rukara on the 9th.  There's evidence from the current witness, AVK, that grenades were used in the attack in Ibiza cellule and Umwiga cellule on the evening of the 7th and the morning of the 8th of September.  

And with that, Your Honours, I conclude my remarks pertaining to the renewal of our application.  So in a nutshell, Your Honours, we have deleted the dropping of the five witnesses, which the Defence seems to have no objection to, and we maintain both our requests i.e., that five witness be dropped and that Witness AHY be added.  

The second point I wanted to raise, Your Honours, before proceeding with the evidence of AVK is the constraints we're facing with regard to the next witnesses, particularly AOK and AOI.  We'd thought they'd be able to testify today or tomorrow, but AVK has taken considerably longer than we anticipated.  AV ‑‑ AOK must return to Rwanda tomorrow on the Beechcraft in the morning to attend to a prior commitment, and he flew here on the condition that he fly back to Rwanda on Friday morning.  

His evidence shouldn't last 20 minutes.  And depending on how long learned counsel for the Defence is going to be with the continued cross‑examination of this witness, we'd  want Your Honours to take that into account so that AOK completes his testimony this afternoon, both evidence‑in‑chief and cross‑examination.  

With regard to AOI, she too, has commitments in Europe.  The WVSS and OTP made an undertaking to her that she’d be able to fly back to Europe on Sunday to meet prior commitments on Monday.  We would expect that witness, Your Honours, to testify tomorrow morning, if you please, so that both her evidence‑in‑chief and cross‑examination is completed to enable her to return to Europe on Sunday.  

I'm most obliged, Your Honours.  

MR. PRESIDENT:
Yes, thank you.  

Well, let's deal with the question of the two witnesses AOK and AOI first.  Now, can the Defence indicate how much longer you will be with this witness who is now A ‑‑ AVK? How much longer will you be?  An estimate, I realise you cannot give the exact ‑‑ 

MR. VERCKEN:
I will be quick, Mr. President.  I don't have too many questions.  I do not think that I would need more than 30 minutes.  

MR. PRESIDENT:
Well, in that case, it looks as if we can deal with AOK today, and if your evidence‑in‑chief is only 20 minutes ‑‑ did you say 20 minutes -- we should be able to finish that witness.  And we will deal with AOI tomorrow morning, first thing.

MR. KAREGYESA:
Much obliged, Your Honours.  

MR. PRESIDENT:

Is that satisfactory to the Defence?  It has to be.  

MR. VERCKEN:
Yes, Mr. President.  I thought from the motion of the Prosecutor that he also wished me to complete the cross‑examination.  Well, your question was related to AOK?  I'm sorry, I was confusing with AVK.  

Yes, okay, with AVK I have a maximum of 30 minutes, and for Witness AOK, well, I didn't quite understand, I'm sorry.  

The question concerns the witness who has to return to Belgium, who has to be cross‑examined today?

MR. PRESIDENT:
No, no, no, no, we are talking about this witness, AVK.  How much longer will you need? 

MR. VERCKEN:

Very well.  Maximum 30 minutes.  

MR. PRESIDENT:
Okay.  Now, that leaves the question of the application to drop witnesses and to add AHY.  We really have, effectively, two separate applications now, and you are ‑‑ you still have no objection to the five witnesses being dropped, I take it?  Or, what is your position? 

MR. VERCKEN:

Our position is, indeed, the same, Mr. President, we have no objection.  

MR. PRESIDENT:
Very well, then, since there is no objection from the Defence to the Prosecution deleting  Witnesses AOL, LAN, LEL, LEB and LEB from its list of witnesses, leave to do so is granted.  

As far as the second application is concerned, that is to add AHY to the list of witnesses, we will require some time to deliberate on it and to give a ruling.  We may give an oral ruling or we may give a written.  We will let the parties know by tomorrow morning.  Yes. 

MR. VERCKEN:
Regarding that point, Mr. President, with your leave, I would like to make an observation.  I reiterate the observations that I made in my written submissions, and to be more specific, to reinforce my arguments of this morning.  The facts described by Witness AHY in replacement of BCG are not the same facts as those that were described by the deceased witness.  So I still feel that this is a modification of the indictment; that is all.  

MR. PRESIDENT:
Thank you.  

MR. VERCKEN:
We were in closed session, Mr. President. 
MR. PRESIDENT:
And you wished to continue in closed session, yes.  

All right.  We remain in closed session so if there is anyone in the public gallery, please vacate.
(At this point in the proceedings, a portion of the transcript [pages 51 to 58] was extracted and sealed under separate cover, as the session was heard in camera)
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MR. PRESIDENT: 
So we have ‑‑ we will now have AOK. 

THE ENGLISH INTERPRETER:

The President's microphone, please.

MR. PRESIDENT:

Yes, yeah, we will now hear AOK.  

Will you now administer the oath.  

Will you rise, please, stand up. 

(Declaration made by Witness AOK in Kinyarwanda) 

MR. PRESIDENT:
Now, Witness, you have before you a document, which contains your personal particulars.  Do you see it? 

THE WITNESS:
Yes, I can see it.  

MR. PRESIDENT:
And have you read the contents of that document? 

THE WITNESS:

Yes, I've read the contents.  

MR. PRESIDENT:

And are the particulars set out therein, correct? 

THE WITNESS:

Yes, they're correct.  

MR. PRESIDENT:

And you have signed that document and dated it? 

THE WITNESS:

Yes, I did that.  

MR. PRESIDENT:

The number Mr. Matemanga?  

MR. MATEMANGA:
P. 8. 

MR. PRESIDENT:
The document is exhibited as P. 8, under seal.  
(Exhibit P. 8 admitted, under seal)
MR. PRESIDENT:
Now, Witness, you'll be asked questions first by the Prosecutor, and then by the Defence, and you are obliged to answer those questions truthfully.  Do you understand that? 

THE WITNESS:
Yes, Your Honour.  

MR. PRESIDENT:

Are we starting in open session or closed session, Mr. Karegyesa?  

MR. KAREGYESA:
Most obliged, Mr. President.  

A brief five‑minute closed session to identify certain features in his testimony.  

MR. PRESIDENT:
We are in closed session, so the public gallery should be vacated.
(At this point in the proceedings, a portion of the transcript [pages 61 to 62] was extracted and sealed under separate cover, as the session was heard in camera)
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MR. PRESIDENT:
We are now in open session.

BY MR. KAREGYESA:

Q.
Witness, you've told this Chamber that you knew the Accused, Jean Mpambara, would you be able to recognise him if you met him on the street today? 

A.
Yes, I think I know him sufficiently.  

Q.
I would like you to take a look around the courtroom and tell us whether the person you say is Mpambara is present in this Chamber? 

A.
Yes, I can see him over there; he's seated.  

Q.
In what row is he seated, Witness? 

A.
He's in the second row.  He's wearing a ‑‑ a greenish jacket and he's wearing glasses and he's light skinned.

MR. KAREGYESA:

Is that sufficient, Your Honours? 

MR. PRESIDENT:

Yes, I think so.  

MR. KAREGYESA:

Most obliged.  

BY MR. KAREGYESA:

Q.
Now, Witness, you've told this Chamber that you were at a certain residence.  When did you first arrive at that residence in Rwamagana?  

A.
I reached that place on the 7th in the evening, between 7:30 and 8 p.m.  

Q.
And what were you doing at that residence, Witness? 

A.
I was in hiding.  

Q.
Can you tell this Chamber what you were hiding from? 

A.
I was being pursued because the person who was hiding me told me that, "You were wanted," and he actually took me to his home.  

Q.
Did you establish why you were wanted, Witness? 

A.
At the time there ‑‑ there was the problem of ‑‑ of killing the Tutsis and, I myself, being a Tutsi, I was being looked for ‑‑ for killing.  

Q.
Now, you've told this Chamber that you saw the Accused Mpambara on three occasions:  On the 8th, the 9th and the 12th of April 1994 while at that residence.  And, let me take you, Witness, to the third occasion on the 12th of April 1994.  Can you please tell the Chamber at around what time did you see Mpambara at that residence in Rwamagana that day? 

A.
It was at around 12 noon, that is, when he came to that place.  

Q.
Did you see Mpambara arrive at that residence? 

A.
I didn't see him coming.  I ‑‑ I was in the toilet.  I was ‑‑ I was having a bath from the bathroom.  When I passed through the sitting room, I found him with a certain MP, Kalibwende, and 

Father Santos.  I went to my room and dressed up and then I cam back to the sitting room and I found them there.  

MR. KAREGYESA:
Sorry for that pause, Your Honours.  Ms. Mobberley took my list of proper nouns.  

The witness has mentioned the name Kalibwende, which appears at number 80 on the list of proper nouns.  And the name Santos appears at number 219.  

MR. PRESIDENT:

Yes, thank you for that.  

BY MR. KAREGYESA:

Q.
All right.  Witness, you just told this Chamber that you were on your way from the bathroom and found the Accused sitting with the MP, Kalibwende, and Father Santos.  So what happened after you saw them in the living room? 

A.
When I came from my room, I found them in the sitting room, and Mpambara told me and ‑‑ and called me my name that I should tell my people to stop shooting at us ‑‑ at them, because otherwise, "We are going to exterminate you."  And I asked him, how could I tell them if I'm in hiding here; I have no means of telling them.  Then, he told me that, "We are going to exterminate you."  So I kept quiet because I had nothing to give in reply.  And then he added that the Hutu are very furious.  

Q.
All right.  Now, when the Accused Mpambara referred to and I quote, "Your people", what was that supposed to mean, or what did you perceive it to mean? 

A.
I ‑‑ I ‑‑ asked actually ‑‑ I actually asked him, "What do you mean, our people?"  And then he said, "The Inkotanyi," and when he mentioned people shooting, it was understandable, and I told him that I had no way of reaching them.  He told me in that manner and he was meaning that our fate is sealed.

Q.
You used the words in your answer, Witness, and I quote, that, "We are going to exterminate you".  

Do you know, Witness, who the Accused was referring to?  Who were going to be exterminated? 

A.
He meant that the Tutsis were going to be exterminated.  

Q.
And how long did the Accused Mpambara stay at this residence where you were? 

A.
In the ‑‑ on the previous occasions, he didn't stay long.  But on the third time, he stayed about one hour and a half because the sous-préfet came and they ‑‑ we shared drinks together.  

Q.
And did you see the Accused on any occasion after the 12th of April 1994? 

A.
That was the last time I saw him.  

MR. KAREGYESA:

Your Honours, I have no further questions for this witness.  

MR. PRESIDENT:
Yes, thank you.  

Defence? 

MR. VERCKEN:
Mr. President, I would like to ask for a short break.  I have a computer problem and my questions are on my computer.  My assistant has gone and tried to print them, but I cannot access the list.  My computer no longer has a battery and I have no way of charging it, so this is a technical problem and I pray that you'll grant me a short break.  

MR. PRESIDENT:
How long do you need Mr. Vercken, 20 minutes?  
MR. VERCKEN:
If I knew how long it takes me to solve technical problems that would be fantastic.  But, I hope, I will need less than that.  I hope.  I'm going to go myself and try to sort out this problem very, very quickly.  
MR. PRESIDENT:
How long would you like us adjourn to?  I mean, obviously we must know.  A few hours?  One hour or two hours?  What are we looking at?  A few days? 
MR. VERCKEN:
I hope 15 to 20 minutes will be enough, Mr. President.  
MR. PRESIDENT:
All right, in that case we we'll adjourn for 15 minutes. 
(Court recessed from 1537H to 1551H) 
MR. PRESIDENT:
Yes, Defence, you can start your cross‑examination now.  You want to remain in open session or closed session? 

MR. VERCKEN:
I would prefer closed session, Mr. President.  
MR. PRESIDENT:
All right.  We will begin with a closed session and the public gallery has to be vacated. 
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