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P R O C E E D I N G S

MR. PRESIDENT:  

Yes, the Chamber will sit under Rule 15 bis this morning, because Judge Lattanzi is otherwise engaged in other Tribunal business.  

Mr. Mpambara, you are still bound by the oath, and the cross‑examination will continue.

JEAN FRANÇOIS MPAMBARA,

CROSS‑EXAMINATION (continued) 

MR. KAREGYESA:

Most obliged, Your Honours.  Maybe before we proceed, Your Honours, if I could just have registry distribute the Rwandan Code of Criminal Procedure to the Chamber and the Defence. 

BY MR. KAREGYESA:

Q.
Good morning, Mr. Mpambara.  

THE ENGLISH INTERPRETER:

It seems there is a problem with the microphone of the witness. 

MR. KAREGYESA:

Maybe he should use the second microphone. 

BY MR. KAREGYESA:

Q.
Witness, in answer to my last question yesterday before we took the adjournment, you had just told this Chamber that you had suspicions that Jean Bosco Butera was a criminal, but that you had no basis to arrest him in accordance with the law.  Do you recall that? 

A.
I did not say that, Mr. Prosecutor. 

Q.
Well, then, let me read verbatim from the record, and I quote:  "On the 9th, when I got to the hospital at Gahini, when I came with Hardinge, I saw conseiller ‑‑ the conseiller coming from Akabeza, coming to the hospital.  I asked him what was happening in his secteur, and he said, 'I have just learnt the hospital has been attacked, and I have come to check.'"  And you continued.  "For the rest, Mr. Prosecutor, there was no proof.  There were just rumours.  There were suspicions.  And I had suspicions that he was a criminal, but I had no basis to arrest him in accordance with the law, Mr. Prosecutor."

That's what you told this Chamber in your last answer yesterday, isn't it?  

A.
Mr. Prosecutor, I think on this point I would like to give a few explanations in a few words, so that you may understand well.  I said ‑‑ 

Q.
We will get to your explanations, but do you recall telling the Chamber what I have just read out to you? 

A.
Yes, I said that.  But in order for this to be understood, I need to explain.  So, I would like to ask the Court to explain so that the words that I uttered may be better understood.  The President asked me yesterday that, "When did you see that things were going very badly in Rukara commune," and I told him that it was on the 8th of April 1994, and then I took a decision to stop the killings that were going on.  The decisions that I took were that I went to Rwamagana to seek gendarmerie reinforcements, then the reinforcements that I was seeking, it was because the commune didn't have enough staff.  That is why I said, "Let me go and bring gendarmes to help me to arrest the criminals."  On the 9th, the gendarmes were in Gahini.  The hospital was invaded, and I found that the people I wanted to help me were useless because people were being killed in their presence. 

With the means ‑‑ with very few means at my disposal, with five policemen and gendarmes who were useless, I took the strategy of protecting the people and the property that was being spoilt.  The strategy was in accordance with the means at my disposal. 

I said, "I am going to use force and stop the criminals," and because I was the bourgmestre, I was supposed to find a way, the correct way, of doing things so that I may save a few people.  And I said that if I use violence and I arrest people by force, what am I going to gain from that?  Then I said, "I am going to use the first strategy to arrest people and detain them," because that was in accordance with the law.  I said, "I have to protect the hospital at Karubamba.  I have five policemen.  If I arrest those people and lock them up, then the police will not be available because they would be guarding those people locked up in the commune cell."  I said that if I used this strategy when I have limited means, people would be ‑‑ the police would be guarding three places:  The hospital, the cell, and the Karubamba parish.  So I found that it was impossible. 

The second option was to use violence.  As you know, in every strategy, an administrator has to think about which way he is going to use.  I was with the chief of police and the IPJ, and I asked him whether, if ‑‑ "With the means we have, can we arrest those people?  Can we stop them?  Can we shoot them?"  Then I said, "Violence leads to violence," and bearing in mind that most of these people were soldiers; Ruvugo (phonetic) was lieutenant, Rudacyahwa were lieutenants (sic) ‑‑ Rudacyahwa was a soldier, Kanifu was a soldier, and Butera had been a soldier and knew how to use a gun and grenades.  And I said, "With the staff that we have, we cannot kill those people and overcome them.  If we use violence, if I give the order and the police chief shoots at one of them, those could come and kill us ‑‑ kill all of us, myself and the police, and together with the people we're supposed to protect."  And I found that this strategy wouldn't lead us to anywhere.  Instead, it would make matters worse.  

So, me as bourgmestre, I said, "I have to adopt a strategy of dissuasion."  I had to show them that there is administration.  And when I looked at the whole situation, I found that we didn't have any leverage.  Those people we were facing were stronger than us.  So, we have to dissuade them, and without showing that the administration is weak, so that those people may not find that there is no administration and they can do anything they want.

The second thing I thought about is that, if I give the order for them to shoot those people, those assailants, those are the policemen I am going to give orders to, and they are local people, they may not accept to shoot their kith and kin.  If I tell someone to shoot a brother or a relative, is that possible?  And I said, "If I give the order to a policeman to shoot and he refuses, what would happen?"  So, I was trying to see which ‑‑ which option to take.  So I chose the dissuasion strategy and tried to mitigate the situation so that it may not get worse. 

Mr. Prosecutor, I never said that I shouldn't arrest the assailants, but I was weak.  And the only strategy that was left was to show that there is an administration because, in the end, it came to something.  But I was not supposed to show the weakness of the authority.  That is the strategy that I chose, Mr. Prosecutor, and Your Honour. 

Q.
So, Witness, your strategy, or the strategy you chose, was not to arrest; is that correct? 

A.
The strategy that was ‑‑ that one, of not arresting people and detain them, because that would weaken the strength of the police, they would be divided into three parts:  To guard the hospital, to guard the cell where those people are detained, and to guard the Karubamba parish where there were many refugees. 

Q.
But you do acknowledge that you had the power to arrest and detain provisionally, on the basis, one, of your powers as an IPJ, and two, under the Rwandan Criminal Procedure Code, isn't it? 

A.
I had that power which was given to me by the law to arrest people and to detain them.  I am not saying no, Mr. Prosecutor. 

Q.
And you have said, and I quote, "The people we were facing were stronger than us."  Now, by this, do you mean Ruvugo, Rudacyahwa, Kanifu, and Butera? 

A.
I said so, and many other people who were former soldiers ‑‑ like Butera used to be a soldier and a policeman ‑‑ he had guns and he had grenades, and in my estimation, they were much stronger than us. 

Q.
So, at this point in time, you knew that Butera had guns and grenades, didn't you? 

A.
I said that, given that in Rukara commune there was an arms proliferation, and I suppose that he had guns because former soldiers and criminals had rifles, and they obtained such weapons illegally.  That's what I said, Mr. Prosecutor. 

Q.
Well, that's not what you said.  You said Butera had guns and grenades, isn't it, Witness? 

A.
I said I suspected him to be in possession of guns and grenades.  That is a suspicion. 

Q.
So, not only did you suspect him of being involved in the killings, you also suspected him of having guns and grenades; is that correct? 

A.
I told you that, on the 9th, that is where we are, Mr. Prosecutor.  People who were at the Gahini hospital, they gave me names of people who attacked them and who disturbed their security.  Butera was already known, together with those other people that I mentioned. 

Q.
So, you had the powers to arrest Butera, Kanifu, Rudacyahwa, and Ruvugo, but you chose not to, isn't it, Witness? 

A.
I had the power, but I didn't have the means to arrest them and detain them. 

Q.
And on return from Rwamagana at around 1 o'clock that day, in the company of the sous‑préfet, the gendarmerie commander, and his three escorts, you didn't arrest Butera and his group, did you? 

A.
At the time, at my return from Rwamagana with the sous‑préfet and the commandant, Butera and those other people were not around to be arrested.  They were doing everything undercover and in hiding.  They were hiding all over the place, and they were doing things in a clandestine manner. 

Q.
But isn't it the case that they were celebrating and having lunch and drinks at Gacumbitsi's shop just next to the hospital, Witness? 

A.
I never saw that, Mr. Prosecutor.  I am telling you the truth.  I did not see that.  Maybe they did that at night, but saying that they ate and they drank and celebrated at Gacumbitsi's place, it is not correct, because during the day, they were looting and stealing things.  Maybe those other activities of celebration were done at night, but again, I suppose that ‑‑ 

Q.
Witness, while you drove from Gahini hospital to Rukara in a convoy with the gendarmerie commander and the sous‑préfet, you drove by Akabeza, didn't you? 

A.
I did not pass through Akabeza, Mr. Prosecutor.  People went on board the communal vehicle.  We went down the hospital, via the church, and we took the road which goes direct to Karubamba.  I didn't pass through Akabeza, Mr. Prosecutor. 

Q.
So, according to the information you had, Butera and his group were busy looting? 

A.
That's what I heard, Mr. Prosecutor.  That's what people were saying.  And when we reached Karubamba, we asked the refugees from Gahini and they told us that Butera was killing people and was looting.  That's what I heard from there, and people who had taken refuge there told me that. 

Q.
But you told this Chamber yesterday, Witness, that you didn't learn about Butera's killing spree until you were in Tanzania.  Are you now changing your story? 

A.
I said that when things were happening, most of the information on how they were operating, I came to learn about it when I reached Tanzania.  That's when I knew the details. 

As for finding that they were doing killings and committing atrocities, I was told by people in the church at Karubamba.  But I came to know the details when we were already in the refugee camps in Tanzania.  So, I did not tell any lie, Mr. Prosecutor. 

Q.
Let's go to that afternoon when you met hundreds of people in Ruyenzi who had assembled awaiting your instructions to attack the church.  Now, it's true, isn't it, Witness, that the crowd of people assembled because early that morning you had instigated the attacks, first in Paris, or Paris, Ruyenzi, and Gitarama? 

A.
If you could ‑‑ Mr. Prosecutor, if you could repeat that question.  I didn't get it well. 

Q.
I'm suggesting that the population of about 200 to 300 people that had gathered at Ruyenzi at around 2 o'clock on the 9th of April 1994 were there precisely or specifically awaiting your instructions to go and attack the church; isn't that the case? 

A.
It is not correct, Mr. Prosecutor.  After reaching Karubamba, together with the commander and the sous‑préfet, a certain Jean‑Baptiste Marinaho, who was the communal veterinary officer, he told us that one group is coming from the (unintelligible) to attack the church.  So we went to go and see that group.  I never called any meeting.  I said that ‑‑ I said where we were, a certain (unintelligible) and Mutsinzi had told a lie to the population that I had called a meeting, and it was not correct.  Because on that day, I didn't have any problem to call a meeting, but they told a lie ‑‑ they deceived the population to ‑‑ that I was going to come around so that they may have as many people as possible.  I never called any meeting of the population so that they may go and attack the refugees that were at the Karubamba church.  I explained that very clearly. 

Q.
In fact, the only way 300 people could congregate with their arms is if the bourgmestre had asked them to assemble, isn't it? 

A.
It is not correct.  It is not correct.  I never called any meeting.  People deceived them, that I had called a meeting there.  If I had wished to call a meeting, with the programme I had that day, I wouldn't have gone there with the commander, with Father Santos, and the sous‑préfet, so that I may show them the people I had advised to come and attack the parish.  That's not a (unintelligible) of doing things.  I cannot do such a thing. 

Q.
In fact, Witness, isn't it the case that the news delivered by Marinaho caught you unawares in the company of the gendarmerie commander, Santos, and the sous‑préfet? 

A.
He came to call me, and he found me standing with those people, and he said that in their presence.  And then they suggested we should go and stop those people from executing their plan of attack.  I was surprised because people were going to attack, but I didn't have any plan to call a meeting on that day, Mr. Prosecutor. 

Q.
And you were compelled to go and meet the crowd and purport to discourage them because you didn't want to be associated with the killings, isn't it, Witness? 

A.
That is your own conclusion, Mr. Prosecutor.  As far as I'm concerned, I never had any meeting with those people, nor called them to come and attack.  If that had been the case, even the idea of going there with the commander and the sous‑préfet and Father Santos wouldn't have a reason.  We all went to dissuade those people from going to attack.  So, when I reached there, we told them that what they were going to do is not correct, and that nobody ever raised the objection that they had come to attack, and you are telling us not to.  And people were actually saying that they had been deceived into believing that the bourgmestre had called them to give them orders to launch an attack. 

Q.
And I'm putting it to you again, Witness, that you had actually instigated the attacks at Paris early that morning on the 9th of April 1994? 

A.
Mr. Prosecutor, those words you are proffering, I wonder whether anybody told you that I had arranged for people to attack the church in the morning of the 9th of April 1994.  I don't think anybody said that.  I think you are inventing a story, but I never uttered such words. 

Q.
You did at Paris at around 9 a.m., didn't you, and, in fact, you informed AHY and others that you were going to instigate people in Ruyenzi and Gitarama.  And I'm suggesting to you that that is why this crowd of 300, all from Paris, Gitarama, and Ruyenzi congregated at Ruyenzi at around 2 o'clock. 

A.
That is not correct.  I did not go to Paris at 9:00.  I said that at 9:00 I was at Gahini, and I was being called by Hardinge.  I never reached Paris that day.  What people invented and told you, and you are taking it as the truth, I cannot accept it, Mr. Prosecutor.  I didn't reach Paris on that hour.  I was settling the Gahini problems.  That is where I was that morning, Mr. Prosecutor. 

Q.
Even Father Santos in his testimony said the crowd had congregated at Ruyenzi on your invitation? 

A.
Don't put that story on Father Santos.  You better speak the truth.  I don't think Father Santos said that I had invited people to come to Ruyenzi.  He never said such a thing. 

Q.
Well, let's look at what happened.  From Ruyenzi, you go with the other authorities to the parish, isn't it? 

A.
Yes, that is correct.  We went together, Mr. Prosecutor. 

Q.
And at the parish you give the refugees assurances that they will be protected, isn't it? 

A.
That's what the commander told them, that he has brought gendarmes to guard them.  It was the gendarmerie commander who told them that.  It was in my presence, I can confirm that because, in my opinion, they were supposed to be guarded at the parish there. 

Q.
And one of the attackers tells Father Santos that your assurances are empty because it is the authorities who are distributing the grenades, isn't it, Witness? 

A.
If he told Father Santos, it's okay.  But he didn't tell me that, that Gerard Kashiribuka (phonetic) whispered to Father Santos that these people, who are pretending to be ensuring security, are the ones who have distributed grenades.  Father Santos told the gendarmerie commander and the commander said, "These people whom we want to protect and who suspect we want to kill them, that is not correct," but that is the words that Father Santos said. 

Q.
But at the meeting in Ruyenzi, didn't you see that Gahirwa and others, including Mutsinzi, with their grenades? 

A.
I saw Mutsinzi, but I didn't see him with a grenade.  But I saw him, all right, but I didn't see the grenade he was carrying. 

Q.
But you recall the evidence of your own witness, RU62, Kavutse, Mutsinzi, and others, had grenades and they had received them from the gendarmes that morning, isn't it, Witness? 

A.
That was the witness who said it.  What the witness said is what I saw ‑‑ what he saw.  Maybe he saw it, but as far as I'm concerned, I didn't see those people in possession of grenades. 

Q.
And they said they had received the grenades from gendarmes that morning, early that morning, in Karubamba, isn't it, Witness? 

A.
I do not know that.  If that witness said that he went in the attack and he saw the grenades, he knows better, and I don't know it.  They know what they were doing, but they were also aware that I was against what they were doing. 

Q.
So, we have one of the perpetrators knowing that grenades were being distributed by the gendarmes, we have one of the victims, one of the Tutsi refugees at the church who knew that the authorities were the ones distributing grenades and instigating the attacks, and you want this Court to believe that you, as bourgmestre, didn't know? 

A.
Personally, I didn't know ‑‑ I wasn't aware of it.  The witness who came here said that he attacked after being given a grenade by the gendarme, and what the gendarmes did with the people who attacked, they didn't inform the bourgmestre before attacking.  So I was not aware of that, Mr. Prosecutor. 

Q.
Well, let's see what the bourgmestre did.  After addressing the refugees at the parish and giving them empty promises of security, you leave the parish with no security, no policemen, no gendarmes, and it's attacked with grenades by a group of over a hundred attackers, and 12 people are killed during this attack on the afternoon of the 9th of April 1994, isn't it? 

A.
It is not correct, Mr. Prosecutor.  What happened, at the parish, they showed the gendarmes where they should start and control all the roads that would lead to the parish, so that people may not have access to the parish and kill those people. 

After being given those positions, the gendarmes and the policemen remained there.  We went ahead with other work.  Because those people at the parish needed water and needed food, so we proceeded and went to look for water for them.  So we went to find a way of providing them with water.  We didn't leave them knowing that they were going to be attacked.  We left people to protect them, and went to look for something to help them.  That's what we did. 

Q.
But it's a fact, isn't it, that shortly after you left, more than 100 people attacked the refugees with grenades and killed 12 Tutsi civilians, isn't it? 

A.
It is not correct.  We left that place between 2:00 and 2:30, and people were attacked ‑‑ and the people were attacked between 6:00 and 6:30.  It was not immediately after; it took almost three hours.  So it's not like immediately we left there, the attack took place.  More than hours elapsed before the attack occurred, and when the attack occurred, we had gone to look for provisions for those people who were taking refuge at the parish, Mr. Prosecutor. 

Q.
But isn't it the case, Witness, whether it was an hour or two later, that both you and the gendarmes and policemen conveniently turn up after the attack.  None of you were there to protect the refugees, isn't it, Witness? 

A.
Mr. Prosecutor, you are ignoring the truth.  When we left the pumping station, together with Father Santos, we stopped at my house.  I saw people fleeing with people ‑‑ people fleeing, running after cows, and I said that the parish must have been attacked.  And in order to stop those people who had come to steal cows ‑‑ and Father Santos went towards the parish.  While we were there, we heard the policemen and the gendarmes shooting, pursuing those people who had come to steal the cows. 

So, when we reached in front of the church and we found a group of three people who had been killed, so this occurred ‑‑ the attack occurred when we had gone to the pumping station to look for water for those people who had taken refuge in the church. 

Q.
But according to the communal police brigadier, Ruhiguri, nine policemen were deployed to protect the refugees at the church after the attack, not before.  

A.
What Ruhiguri says is not correct.  The police became nine, reached that number.  It was on the 11th.  But on the 9th, there were only five policemen.  I don't know how Ruhiguri came to such numbers.  The bourgmestre is the one who ‑‑ who had the police.  I don't know how the brigadier comes to such ‑‑ such a number.  It is afterwards that I looked for some reinforcements, two reinforcements.  The number of nine policemen was reached on the 11th, rather than on the 9th. 

Q.
It's correct, isn't it, that the police brigadier would be the best placed to talk about the deployment of his troops, his policemen? 

MR. VERCKEN:

Objection, Mr. President.  If the Prosecutor had to call Ruhiguri, Gasana, and the others, he would have called them before this Court.  I have had enough of a spectacle during which Mr. Mpambara is being questioned on witnesses that the Prosecutor is referring to, to prop up a defective indictment.  He could have called all those people that he has referred to to come and testify here.  He has not done that, and I believe he should stop to refer to these witnesses to prop up an indictment which is defective, and these are witnesses that we have not heard. 

MR. PRESIDENT:

How much of this line of questioning is getting us anywhere?  He is denying everything.  I realise it's your duty to put your case to him.  But in the face of these denials, eventually we'll have to weigh up what happened and what didn't happen on the basis of the evidence we have heard.  So, I really don't know.  Are you gaining ‑‑ are you gaining any ground with this?  

MR. KAREGYESA:

Your Honours, as you rightly pointed out, I am under duty to put our case to him. 

MR. PRESIDENT:

Yes.  I think you're right, but hasn't he alluded to your case in his evidence in‑chief?  Do we need to hear that all over again?  I don't know.  You will have to use your discretion and try and ‑‑ 

MR. KAREGYESA:

I will, Your Honours, most obliged. 

BY MR. KAREGYESA:

Q.
So, Witness, according to a Defence witness who was never called, by the pseudonym RU8, the grenades used during that attack were launched by, amongst others, Kavutse and Mujyambere, and we have also heard that in the Prosecution evidence.  Now, it's true, isn't it, that you did not arrest any of these assailants after the attack? 

A.
Those are sentiments made by those people.  I did not make those statements.  They made those statements after the fact when the events had taken place.  They did not say that so‑and‑so was involved in the attack, just after the attack. 

Q.
But you heard the evidence of your own witness, KU2.  While he was fleeing from the crime scene, he bumped into you in the company of gendarmes.  You could have arrested him, but you chose not to, isn't it, Witness? 

A.
I said that he was ‑‑ he had cattles (sic).  He was chasing cattles (sic).  And when he saw that we were heading towards his direction, he ran away.  I have told you that we had people to protect, and also I had to bring more people to bring to the commune, and yet we had only five policemen at our disposal.  It was not possible.  

So, I said no, I saw him, but if I go and arrest that guy with the policemen and gendarme, but other attackers will come and they will kill the rest of the refugees.  Before you do an act, you first seek for its advantages and disadvantages.  You cannot rush into a decision.  

I thought of all this, but I realised that if I did ‑‑ I took that cause of action, I would lose more.  But I restate myself that, after peace and order have returned, we will carry out investigations and those people will be arrested, detained, and prosecuted according to the law.  But now, what was the priority was to protect the people who had taken refuge there. 

Q.
But, Witness, you had gendarmes who stopped KU2 and frisked him.  They did a body search.  You could have arrested, couldn't you? 

A.
I never saw that person being stopped and searched.  You could put that question to the person who told you, gave you that information.  I didn't witness that.  I went running, telling them to stop the people who were looting the cattle, and those people were scattered and running in different directions.  And when I went to the parish, I found people dead at the door ‑‑ at the door of the church.  So I never saw that person being stopped and searched.  You got that from their statement.  I never saw that myself, Mr. Prosecutor. 

Q.
Well, KU2, in his evidence, Witness, says, and I quote, "When the gendarmes talked to me, I was told to put up my arms.  They asked me whether I had any weapons, and I said, 'no'.  They checked my pockets and found that I had nothing.  Mpambara was up the slope 5 or 10 metres away.  He shouted at me angrily and said, 'You too have taken part in such events'."  

MR. PRESIDENT:

There is a problem in the ‑‑ 

MR. KAREGYESA:

French booth.  I will repeat. 

BY MR. KAREGYESA:

Q.
Witness, this is the evidence of KU2, a Defence witness and a close family member of yours:  "When the gendarmes talked to me, I was told to put up my arms.  They asked me whether I had any weapons.  I said, 'no'."  

MR. PRESIDENT:

Just a minute.  There is a sign from the booth.  What is the problem now?  

THE ENGLISH INTERPRETER:

It is fine now.  It's just that the Prosecutor was far away from his microphone. 

MR. KAREGYESA:

I will start all over again, Your Honours, and I quote:  "When the gendarmes talked to me, I was told to put up my arms.  They asked me whether I had any weapons.  I said, 'No'.  They checked my pockets and found that I had nothing.  Mpambara was up the slope, about 5 or 10 metres away.  He shouted at me angrily and said, 'You too have taken part in these events.'"
THE WITNESS:

That did not happen.  If the witness put it that way, those ‑‑ that is his statement.  I never talked to him in that way.  I never talked to him.  What I saw and that I can confirm is that I saw him chasing cattle he had looted.  And when he saw me, he ran away.  I never talked to him.  I even ‑‑ I never saw him talking to the gendarme.  I never saw that, Mr. Prosecutor. 
BY MR. KAREGYESA:

Q.
So, you're suggesting that your own witness is a liar, Mr. Mpambara? 

A.
Some of the things he say (sic) are true; others are fabrications that he made up himself. 

Q.
In any event, Witness, you had gendarmes and communal policemen, and you didn't arrest anyone on that occasion.  It's a yes or no.  We have to move on, Witness.  

A.
I would like to request that when I say yes, I should explain briefly; when I say no, I should explain briefly.  I had gendarmes that I could not give instruction to.  They had their own orders to follow.  I had five policemen who were supposed to guard the people who had taken refuge there to supplement the gendarmes.  I knew that once order and peace returned, all those people would be arrested and be prosecuted according to the law.  So, things moved too fast. 

The next day there was war.  There was fighting in our commune, and we had to flee.  And the whole procedure for arresting, detaining, and prosecuting these people was disrupted.  You have to see how the events followed each other, and with what speed.  It was very difficult.  You cannot ‑‑ you can just look on when people are being killed.  You cannot ‑‑ you do not chase people to arrest.  Instead, you have to protect the people who were being killed.  So our priority was to protect the people who had taken refuge there.  Then after peace and order had returned, we were to arrest, detain those people and prosecute them according to the law. 

Q.
So, you would have expected the victims to come and make a report at the parquet; didn't you, for a formal investigation to be conducted? 

A.
Whenever an authority has seen a criminal, it is not necessary that the victim comes to the authorities.  We also had the powers to arrest the criminals, even if the victim has not yet come to complain, to lodge a complaint.  I have not denied that.  

However, what I am saying is that the events were so fast.  People who were fleeing from all directions weakened our means, our powers.  And so our priority was to protect the people, and then the investigations, the arrests, and prosecuting the criminals would be done after peace and order had returned. So, according to the circumstances prevailing, the fighting that was taking place in the area, and the high number of refugees there, so all these procedures to arrest the criminals and to prosecute them could only be done after peace and order had returned among the population. 

JUDGE EGOROV:

Let me ask you, Mr. Mpambara, does it imply that you didn't believe that RPF will win the war?  Do you believe that your government will restore the law and order?  

THE WITNESS:

We had been reassured that the Arusha peace agreement would be implemented and that peace and order would be restored, and things would come back to normal.  I believed that the Arusha peace agreement would be implemented, and the order and peace restored, and then all the criminals would be punished.  We did not know ‑‑ we could not predict how the war would end, that the RPF would win.  For us, what we believed is that the Arusha peace agreement, signed by the government of Rwanda and the RPF, would be implemented and then peace would be returned to Rwanda and then all the criminals would be punished. 

BY MR. KAREGYESA:

Q.
It's true, Witness, isn't it, that you did not go to the parish with Santos after the attack to establish what had happened? 

A.
You are making me repeat what I have already said.  I went to the parish and met Father Santos there, and we found three corpses there.  And then we went to the catechist's house.  We found the corpse of a person named Rugomwa.  It was late in the evening, getting nightfall, and we agreed with Father Santos that the next morning we would go and look for other corpses.  When I came back in the morning, I found 12 corpses in the church.  I have already explained all this.  And now you are actually distorting this.  I am telling you what I saw, what I did, and what I observed. 

Q.
In fact, Witness, neither Santos, your own witness to these events, nor the three Prosecution witnesses, LED, LUV, and AOI, say you appeared at the parish after the attack? 

A.
I went there.  If they did not say that ‑‑ whether they said it or not, I went there.  Father Santos, for instance, said that we came together from the valley at the pumping station, and they came running to the parish, and I met him there.  What else do you wish him to say?  How can you say that he never said that we met at the parish?  And witnesses may mention some elements and there are still other elements, but I went there.  There is no way, as an authority, you would hear something that has happened, taken place in about 500 metres, and you don't go to see what has happened.  As an authority, you have to go and check what has happened. 

Q.
According to your evidence, Witness, Sunday the 10th was a peaceful day, isn't it, at the parish? 

A.
On the 10th of April nothing happened at the parish.  Nothing at all.  I confirm that.  I stated that, and that's how it happened. 

Q.
And the same would apply to Monday the 11th of April 1994; it was also a peaceful day at the parish, according to you? 

A.
That's true.  There was security.  There was peace at the parish.  I went to Rwamagana with Father Santos seeking that those refugees at Rukara be transferred to a more secure place, and we were thinking of Rwamagana.  So there was no attack at the parish, at the Rukara parish on the 10th, nor on the 11th.  I confirm that. 

Q.
And it's also true that on Sunday the 10th, Father Santos had asked you for four policemen to assist in guarding the parish while they were burying bodies of the 12 victims, isn't it? 

A.
Father Santos requested for policemen to go and protect the people who were going to dig the graves where the victims would be buried.  So there were four policemen at the parish, two remained guarding the parish, while two went to the cemetery.  And actually, the cemetery is close to the parish.  There is less than 200 metres between the two points.  So those who were going to guard ‑‑ to guard those ‑‑ those digging the grave were in the same vicinity.  It is practically in the same compound, so they were actually in the same area, Mr. Prosecutor. 

Q.
But you are aware, aren't you, Witness, that on the 10th and on the 11th, in broad daylight, the parish stores were being looted of rice ‑‑ bags of rice, flour, and our items, isn't it? 

A.
That happened, I know, but I have told you that the houses ‑‑ the buildings in the parish, the health centre, the nutritional centre, were in separate points.  And there were trees among those ‑‑ those houses.  So I could not know that such‑and‑such a building's door had been broken, broken into, and property stolen.  I could not know.  Maybe one of the houses was broken into and looted, but I did not see it.  I was not aware of that. 

Q.
But your own witness, RU62, testified about looters in Karubamba centre, trading centre, coming from the parish with bags of rice and flour, and you want this Court to believe that you, as bourgmestre, was not aware, did not see these looters? 

A.
That is what that witness said, but he never said that he showed that to the bourgmestre.  He might have seen that.  I have told you that on the 10th you are talking about, I was moving around the secteur trying to get the conseiller so that we examine the issue of security. 

The bourgmestre did not sit all the time at the parish.  I was moving around the commune.  When I was away, something might have happened at the parish.  So I told you that on that date, on that day, I moved around the secteur distributing invitations to the conseiller so that we have a meeting of the conseiller on the 11th.  So something might have happened at the parish that that witness saw, and in my absence, so I cannot confirm what happened that I did not see myself.  It might have happened, but I did not witness it.  I did not spend all day standing at the parish. 

Q.
And isn't it fair to suggest that this looting went on in broad daylight because you had provided no security, no policemen, no gendarmes, to guard the parish? 

A.
They were there.  I have told you that there were many houses in the parish compound at Karubamba, and they were dispersed among trees and forests.  It could be possible that some houses were broken into and the people in charge of security could not ‑‑ did not see this.  I cannot deny that.  So if a house was broken into and looted, and a witness saw this, I was ‑‑ I never got to learn of that.  And maybe even the people in charge of security never got to see this or did not care about it.  But I only talk about what I saw, what I witnessed.  I cannot confirm what a witness said.  I cannot confirm or agree to whatever a witness said. 

Q.
Now, you recall moving around the secteurs on Sunday the 10th and Monday the 11th of April, don't you? 

A.
Yes, it's true.  I recall that. 

Q.
And you recall going to see the conseiller of Kiyenzi, don't you? 

A.
I went to see all the conseillers.  The only one that I was able to see and talk to was the conseiller of Rukara, Pierre Claver Kananga.  I was not able to see any other.  I left the invitation cards in their homes, so that they would find these invitations in their homes when they returned. 

Q.
And on this trip you would have been with your communal brigadier, Ruhiguri, isn't it? 

A.
The communal police brigadier ‑‑ I have said that most of the time he remained at the parish and the commune office in order to organise his staff, the policemen.  So sometimes I would go with him, sometimes he would remain behind, and I would move with another policeman.  I can therefore not confirm that I moved ‑‑ I was with him that day or not, because I changed the policeman I moved with.  But the priority, as far as he was concerned, was to remain behind and to organise the work done by the policemen.  
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BY MR. KAREGYESA:

Q.
But, according to him, Witness, on the 11th of April, while you patrolled the secteurs with him, you found the conseiller of Kiyenzi in the middle of organising attacks? 

A.
That is ‑‑ 

MR. VERCKEN:

I believe the Prosecutor should identify his sources.  That witness did not appear before your Court, and the Prosecutor bases his cross‑examination on elements without identifying his sources, and I believe that this is not appropriate. 

MR. KAREGYESA:

I will identify the source for Your Honours.  It is at Tab E in this folder you have.  Tab E is a document that was disclosed by the Defence on the particular ‑‑ it's on page 2 and it's bullet point of the fifth paragraph on page 2 of the English translation. 

MR. VERCKEN:

I will react to that, Mr. President.  Once more, the Prosecutor is basing his cross‑examination on a will‑say.  That is a document that has not even been seen by this witness.  The Prosecutor could and maybe he even met Mr. Ruhiguri at the prison.  Maybe he met Mr. Butera, Gasana or Gacumbitsi, but he did not call them to appear before this Court, whereas he is accusing Mr. Mpambara and these people of being in a conspiracy.  
So I would like to point out once again that it was up to the Prosecutor to call these witnesses.  At one time I almost felt that I was the one, the Defence Counsel, who should call these people to testify.  But because of the reasons that I have exposed to you, I have given up calling these witnesses.  And your Court in its decision based itself on my explanations to decide that it was not necessary to call 
Witness RUH, so I believe that it is not appropriate at all to continue cross‑examining Mr. Mpambara on these issues.  I have the feeling that it is not the credibility of Mr. Mpambara that is at issue here, but that we ‑‑ the Prosecutor is fabricating or including things that are totally out of the scope of the indictment. 

MR. KAREGYESA:

Your Honours, the particular paragraph actually contains exculpatory information in favour of the ‑‑ 

MR. PRESIDENT:

Now, before you go on, is this ‑‑ is this statement something that you received from the Defence, or is this Prosecution ‑‑ a statement made to the Prosecutor?  

MR. KAREGYESA:

Your Honours, this is a Defence document that was disclosed by the Defence to this Chamber under 
Rule 73 ter.
MR. PRESIDENT:

And you are cross‑examining him as to credibility? 

MR. KAREGYESA:

Yes, because the Defence has availed this Chamber certain information.  It was filed as part of the Defence case. 

MR. PRESIDENT:

And if this is only a credibility issue, you are entitled to cross‑examine the witness on this, but I think you are bound by his answers.

MR. KAREGYESA:

Precisely, Your Honours.  The rest is up to the Chamber. 

MR. PRESIDENT:

Yes, exactly.  We would like to move on a bit, I think.  We are spending far too much time on just credibility issues, important as it might be.  So, could you, please?  

BY MR. KAREGYESA:

Q.
So, Witness, you were aware on the 11th April 1994, that the conseiller of Kiyenzi was organising attacks, weren't you? 

A.
I didn't have that information.  I didn't know.  I have clearly explained that on the 11th you are talking about, when I was distributing invitations, I was only able to meet one conseiller.  I did not know what the other conseillers were doing.  I went to his home and I didn't find him there and I left his invitation there.  So I did not know what the conseillers were doing all day.  I have told you that Rukara commune is big, with 280 square kilometres ‑‑ square metres ‑‑ square kilometres and many ‑‑ eight secteurs.  So I couldn't know what each conseiller was doing.  The commune was not as big as this room.  It was big and I was moving all over the commune.  So if I did not find someone in his home, I could not conclude that he was doing this or that because if I said that, it wouldn't be true, Mr. Prosecutor.  

JUDGE EGOROV:

Mr. Mpambara, it seems to me that you mentioned that you had distributed your invitations on the 11th of April; is it correct?  

THE WITNESS:

I distributed them on the 10th while the meeting was supposed to be on the 11th.  So I distributed them a day before the meeting was supposed to be held. 

JUDGE EGOROV:

Perhaps it was an error.  Thank you.  

MR. KAREGYESA:

He did say the distribution was on the 10th, Your Honours. 

BY MR. KAREGYESA:

Q.
Now, Witness, on the 12th of April you went to Rwamagana with Father Santos, didn't you? 

A.
That is correct.  I went to Rwamagana with Father Santos. 

Q.
And it is true, isn't it, Witness, according to Santos, at least, you had gone to seek more reinforcements from the gendarmerie commander? 

A.
That's true.  We had realised that the gendarme we had were faulty ‑‑ were not efficient.  They were not doing their job well.  They were too few and we had gone to ask the commander of the gendarmerie to see if he could give us more gendarmes in order to ensure security for the people who had taken refuge there.  That was our objective. 

Q.
But, Witness, why would you go to seek a reinforcement of gendarmes if, indeed, the gendarmes were a complicit in perpetrating attacks against Tutsis? 

A.
Mr. Prosecutor, gendarmerie is the security institution that I had to ask assistance from.  I have told you that whenever there were upheavals, you would ‑‑ the authorities were advised to seek assistance from the gendarme.  Where else would I have got assistance during these insecure times?  I have told you I had very few policemen, maybe you could tell me that I could have gone to seek assistance from such and such other place.  These are the people we had to resort to.  I thought that if I made reports about what these ‑‑ the inefficiency of these, he would punish them, then he would give us better behaved gendarme, who know what they are supposed to do, who will come and help us ensure security.  This was the only institution that we could seek assistance from in order to ensure security for the people. 

Q.
And it is true, isn't it, that on that day, you went to the sous‑préfet's house in Rwamagana? 

A.
Could you please clarify the date for me?  

Q.
The 12th of April 1994.  

A.
On that date I did not go to the home of the sous‑préfet.  I went only to see the commander of the gendarmerie.

Q.
And, in fact, at the sous‑préfet's house you threatened AOK, didn't you, Witness? 

A.
I did not go to the home of the sous‑préfet.  I didn't reach his home.  This ‑‑ I never saw Witness AOK.  I never, never saw this witness during that period.  So what he said are just fabrications.

Q.
And you ‑‑ having realised that the gendarmes were a complicit in the attacks against Tutsis, you never gave this information to Santos, did you? 

A.
We went to Rwamagana together.  How could he not have known?  When we went to reprimand them ‑‑ because even he, himself, told them that what they had done was wrong, so he knew everything.  I had no information that he did not have.  We were together everyday and he witnessed the events.  So, what would I have told him that he did not know, Mr. Prosecutor?  

Q.
In his evidence here, Witness, he never mentioned that he knew that the gendarmes were complicit? 

A.
I saw how inefficient the gendarme were in their duties.  They were not ensuring security of the people, but I never said that they worked hand‑in‑hand with the attackers.  Those are your own words. 

Q.
But your own witness, Pierre Kalisa, said that you told him that the gendarmes were a complicit in the attacks against Tutsis.  

A.
If someone is given the duty to ensure the security of the people and you realise that that person is not ensuring the security of those people and those people are being killed, you would say that the people supposed to ensure their security were accomplices of the attackers.  Yes, I could mention that.  I could say that. 

Q.
And I am suggesting that you never shared this critical information with Santos.  

A.
I did not hide anything from Father Santos.  I used to tell him everything.  I don't know where you get that from.  Even Father Santos said that he worked with ‑‑ he collaborated with me.  We tried to find strategies to help those people.  If you were devising strategies to help people together within ‑‑ we had the same information, and whatever I proposed to him and whatever he proposed to me, we were always together.  I never hid anything from Father Santos. 

Q.
In fact, you were playing a double game, presenting yourself as a helpless victim of circumstances, weren't you? 

MR. PRESIDENT:

He has denied that more than once.  I think that it is a question that has been asked and answered.  We need to move on.

MR. KAREGYESA:

Okay.

MR. PRESIDENT:

This is going round in circles, a bit, I am afraid. 

BY MR. KAREGYESA:

Q.
Now, Witness, on the afternoon of the 12th of April 1994, according to Santos, between 3:00 and 

4 o'clock, you alerted him of an impending attack; is that correct? 

A.
I told him that on the basis of the fact that I found two soldiers looting the shop of a man called Innocent Rwabudogori, I asked them what they were doing and they said that they were looking for people to go and attack the church because there were some RPF elements who had taken refuge there.  And then when I told them that what they were doing was wrong, then they said, "Who are you?  What are you?  We are doing our duty."  Then I went to see the sergeant who was in charge of the gendarme.  And while at the church, a person called Maniraho, that I mentioned, said that there was another attack being prepared at Buyonza, at the Pentecostal church, and that attack includes Rudacyahwa, Kanifu, Ruvugo, Mutsinzi ‑‑ that those people are going ‑‑ organising an attack.  I told Father Santos that the situation is becoming more critical, that attacks were being prepared.  Then I asked him, "What should we do?"  I asked the sergeant if he had enough force to face those attackers and he said that he cannot fight soldiers because there are more in numbers and they are more equipped; they have grenades while we do not have any.  Then father ‑‑ I informed Father Santos of this because I had gathered information that there was an impending attack on the church.  Even those two soldiers were saying that they were waiting for reinforcements of more soldiers to come and attack the church.  So it was my duty to go and give Father Santos the information that I had just gathered. 

Q.
But according to Father Santos, Witness, all that you told him is that youths from all the secteurs had gathered at Karubamba and were ready to attack the Tutsi refugees at the church at 5:30 that afternoon.  You didn't tell him that it was soldiers, did you? 

A.
The information I got on soldiers is what I gave to him.  There were soldiers who were planning to attack and there were other soldiers in Rukara commune who had gathered a group of people to also attack.  That's the information I gave him so that we can find a way of stopping those events.  

Q.
In fact, according to Santos, you offered to go and talk to the youths who had gathered in Karubamba to try to persuade them to postpone the attack.  You never mentioned soldiers, did you? 

A.
I informed him of what I have just mentioned, otherwise, that was his own interpretation or that's how he understood it.  But I told him what I have just said, and the illustration is that when I talked to the sergeant of the gendarme, he told me I should report this to the commanding officer of the soldiers in the area.  I went to Murambi to look for Colonel Leonard Nkundiye.  And, obviously, if I went to report this matter to the soldiers, it is not on the basis of an attack being prepared by civilians. 

Q.
And, it is correct, isn't it, that Colonel Leonard Nkundiye is dead?  In fact, he died in 1999, isn't it? 

A.
How would I know that?  We did not meet again and I never heard any other news about him, Mr. Prosecutor. 

Q.
So, you didn't even look for him to be an alibi witness, to testify on your behalf? 

A.
I never looked for him, Mr. Prosecutor. 

Q.
Now, it’s the case, isn't it, that the incident in which two soldiers purportedly broke into Rwabudogori's shop was actually not on the 12th but on the 13th of April 1994? 

A.
I am telling you what I witnessed with my own eyes, and the date I mentioned is the right date.  I am not aware about that date you are supposedly alleging.  I know that the attack took place on the 12th.  It was a major attack, and it was on that day when I saw the soldiers breaking into Rwabudogori's shop, maybe some people confused the dates but personally, that's the date I can confirm. 

Q.
But your own witness, KU2, was with those soldiers on the 13th, after they had broken into the Rwabudogori's shop and he took them to the parish in search of a bicycle.  

MR. VERCKEN:

I would like to recall something to the Prosecutor.  He has often been saying "your own witness".  The witness does not belong to us and we do not dictate their testimony.  If there are differences between what the witnesses said and what Mr. Mpambara said, those could be true witnesses who are testifying based on what they observed.  Their testimonies were not dictated to them.

MR. PRESIDENT:

Is it probably a fair comment?  Nobody owns a witness. 

MR. KAREGYESA:

He was a Defence witness, nonetheless.  

MR. PRESIDENT:

You can say the Defence called a witness, but there is no property in a witness.  

MR. KAREGYESA:

Precisely, Your Honours.  It's a usage, your convention.

BY MR. KAREGYESA:

Q.
I was putting it to you, Witness, that KU2 testifying for the Defence says he witnessed the breaking into the shop of Rwabudogori by two soldiers who shot the doors open on the 13th of April 1994, and actually went with those two soldiers to the parish in search of bicycles.  And my suggestion is that you couldn't have witnessed the same incident on the 12th of April 1994.  

A.
What tells you that what he said is more truthful than what I am saying?  This is an event that I witnessed on that date.  If some other people came on the 13th to take away bicycles, I am not aware of that.  I am confirming what happened on the 12th of April.  The other witness who was talking about the stealing of bicycles, but I am talking about people who were planning to attack the parish.  It is possible that some of these events took place on the 12th and others took place on the 13th.  You cannot simply allege that because a witness in my favour stated this and I stated that, you cannot judge that that witness is more truthful than me.  I am telling you about things I witnessed and I am telling you the right date.  It's up to you to believe what you want to believe, but I am telling you things that I witnessed, things that I experienced. 

Q.
It is actually up to the Chamber, Witness. 

A.
I think that's better.

Q.
Now, you couldn't have been in Murambi, as you purport to have been between 3:00 and 4 p.m. on the


12th of April 1994, because you were at the parish.  Santos saw you and so did AOI.  

A.
I am telling you about the hours that I recall.  Santos explained here before this Chamber.  He was really talking about the facts and he said he did not really care much about the hours.  Me, I can specify the hours because I was present.  Santos says he remembers the way the events happened chronologically, but he could not remember the hours.  Me, I am specifying the hours, the actual hours.  So you cannot say that Santos is more correct about the hour.  I would like to rectify that because Santos did not remember the actual hours, but me, I can recall that, Mr. Prosecutor. 

Q.
And you couldn't have been on your way from Murambi between 5:00 and 6:00 because you were seen by LED dropping stones at the parish? 

A.
That story about stones at the parish never ‑‑ was not truthful.  I did not do that.  The witness who came and said it is ‑‑ was fabricating the story.  I am telling you that Father Santos explained this stone incident very well.  He said the stones thrown at the parish came from the benches that were built of stones which were destroyed and then people used those stones to throw at people.  Your own witness said what he said about the stones, but this is not the truth.  It is your right, of course, to think so, but don't say that what I am saying is not true.  What I am saying is the truth, and you can take it as you like what your witnesses said and it is up to the Chamber to find out the truth. 

Q.
Isn't it the case, Witness, that Santos was hiding under his bed because you had alerted him of an impending attack? 

A.
Santos said that he hid under his bed when he heard grenade explosions, this was around 6 p.m.  And when we discussed what we discussed, that was between 3:00 and 4 p.m.  Do you think he went under his bed to hide under his bed around 4 p.m.? 

Q.
And, in fact, you never challenged the evidence of AOI, who met you on your way from the parish when she was on her way from the maternity to the parish at the time you now say you were in Murambi? 

A.
Well, what Witness AOI said, I never accepted it.  I never accepted that I met her. 

Q.
In fact, you weren't frightened as you claim, Witness, because of the purported threats from the soldiers, were you? 

A.
Me, when the soldiers told me that I got scared.  That person who says I was not afraid, how would 

he (sic) have known?  How would she have assessed this? 

Q.
You didn't even go into hiding, Witness.  You stayed at the commune, according to your evidence.  

A.
Me, I went to Murambi to seek more military assistance.  Let me repeat that.  Nkundiye told me that they had information that some RPF soldiers had reached Rukara area.  And upon learning that, when he told me that this was a red zone, that there was going to be fighting in Rukara, he told me to go and tell the people to run away.  And upon learning that, I learnt also that the bourgmestre of Muhura known as Jachim Muramutsa had been killed by soldiers, I became even more scared.  

And upon reaching Karubamba, I was told by a certain Habimana that soldiers were very annoyed.  They had wanted to kill me.  And when I heard that and when Maniraho repeated the story to me, I went and took my wife and children and took them to Kabarondo.  I took them there for safety and I came back around 8 p.m.  Those were the events as they happened on that date.  

After leaving my wife and children I came back to the parish and found there was no policeman, parish, and yet the attack was going on.  This was my testimony, Mr. Prosecutor. 

Q.
Do you want this Court to believe that you were so scared that you decided to spend the night in your car, parked at the communal office? 

A.
I was scared and I came ‑‑ upon arriving at the commune offices, I found the policemen had run away.  There were no policemen, no gendarme.  I spent the night in the communal vehicle with the police escort whose name was Kabendegeri. 

Q.
In fact, when you met one of your colleagues, KU1, at around 6 p.m. in Karubamba centre at Mugabo's bar or near Mugabo's bar, you weren't frightened at all, were you? 

A.
At that time I was afraid.  I know about my own feelings.  I talk of whether I was afraid or not.  It's up to the individual to know how afraid one is.  I was not trembling but inside me, I felt scared and was also sad.  It's something that is subjective.  It is not someone that ‑‑ it's not someone else to assess that.  One would know one's feelings personally, and I know I was afraid. 

Q.
You didn't even share with him the information you had or you purported to have that the soldiers were going to attack the parish, did you? 

A.
I did not have to report to him.  To tell me that I did not give him that information, I knew whom I would share the information with.  I did not.  Possibly, I did not give him that information. 

Q.
But if, indeed, you had been to Murambi, as you claim, the commanding officer had told you that Rukara was now a war zone, you'd learnt that there was going to be an attack, surely, you would have shared that information with******************, wouldn't you? 

A.
******************************you are referring to ‑‑ well, she explained that we did not talk for a long time.  It is possible that she met me and greeted me and then immediately we separated.  I did not have time to stop and have some casual conversation while I had a mission of going to seek reinforcement. 

Q.
And, Witness, on the 13th of April 1994, while you were evacuating Father Santos, you weren't afraid when you met the soldiers at the Kayonza roadblock.  You just told him that Santos was one of you, meaning one of the killers, isn't it? 

A.
Mr. Prosecutor, with all respect, please, don't tell lies.  I respect everybody, but to say that Santos was a killer and you produce that before this Chamber, this is very sad.  We were trying to defend people, and when we reached a roadblock manned by the army and the soldiers asked "Who are these people?"  I said these were people going back to their countries, but not that I was escorting killers.  I feel that this is not the right language for this Chamber.  This cannot be the truth.  What is the proof that Santos was a killer?  What is the proof that I was a killer?  I am trying to show that I never had any role in the killings and atrocities that happened in Rukara commune.  I am not denying that there were killings in that commune.  It is regrettable.  I still regretted, but you cannot allege that I was a killer.  Of course, everyone has got a way of looking at things, but inside me, I know that I was not a killer nor was Santos a killer.  That is what I want to tell you, Mr. Prosecutor.

Q.
But, Witness, according to you the soldiers who carried out the killings on the night of the 

12th of April 1994 at Rukara parish, isn't it? 

A.
I said that the soldiers worked in collaboration with other killers.  They actually supported other killers, soldiers and other criminals and the displaced persons from Murambi commune are the ones who killed people at the Rukara commune ‑‑ at Rukara parish, I am sorry.  

Q.
And, according to Santos, the soldiers at this very notorious roadblock wanted to kill him, didn't they? 

A.
No one tried to kill Father Santos.  They only threatened him.  They were talking to him angrily and then I explained.  On that roadblock ‑‑ it is a roadblock that was set up in 1990, from the start of the war.  They knew Father Santos and they knew me as well.  But they said, "Where is he going?"  I explained that he should be left to go because he was going back to his country.  They wanted to harass him, to abuse him and I intervened to let him go back to his country, and he was with ‑‑ his colleague was sick, Father Melchior, and that is how I intervened on that occasion, Mr. Prosecutor.

Q.
And the soldiers at the roadblock, of course, respected you and obliged, didn't they? 

A.
Well, Father Santos said that these were soldiers but actually, it was the gendarme who were manning that roadblock.  Yes, they respected me, because they knew me and left me to move on with 

Father Santos and Father Melchior who was sick.  They had found the situation untenable and they were going back home. 

MR. KAREGYESA:

Your Honours, I have no further questions for this witness, and we would like to tender into evidence some of the documents we used in cross‑examination. 

MR. PRESIDENT:

Yes.  Perhaps, you could identify the documents.  Can you go through your index and tell us ‑‑ 

MR. KAREGYESA:

Yes, I will use the index.  There is the ministerial decree at Tab K, decree number 851 and 852, 
two decrees, actually. 

MR. PRESIDENT:

Is there an objection, Mr. Vercken, to this?  

MR. VERCKEN:

Excuse me, Mr. President.  I was a bit distracted.  Is this document K ‑‑ that is Tab K.  The other, I did not hear, so could the Prosecutor kindly repeat, please?  

MR. PRESIDENT:

No, at this stage, it is only Tab K.  We are dealing with Tab K, which is a ministerial decree. 

MR. VERCKEN:

No objection. 

MR. PRESIDENT:

Right.  Ministerial decree No. 851 and 852 of 16th of August 1984 is admitted into evidence as Prosecution Exhibit P. 22. 


(Exhibit No. P. 22 admitted) 

MR. PRESIDENT:

Yes, what is the next document?  

MR. KAREGYESA:

The next document wasn't in the binder because it was already a Defence Exhibit No. 44, the letter from the minister of interior to the president, and we provided cleaner and clearer copies.

MR. PRESIDENT:

What's the date of that letter? 

MR. KAREGYESA:

The date is not clear because it is referring to events in 1991, but it does bear a K‑number. 

MR. PRESIDENT:

Forty‑three, wasn't it, or was it 44? 

MR. KAREGYESA:

Forty‑three, I am advised.  

MR. PRESIDENT:

This is the document which I think ‑‑ there is the date 4th of September 2000 ‑‑ it can't be 2001, with two stamps on the front.  Is that the one?  

MR. KAREGYESA:

Yes, Your Honour.  It bears the K‑number, K0502933. 
MR. PRESIDENT:

Yes.  All right.  Is there an objection?  

MR. VERCKEN:

No, Mr. President, especially as I tendered that document, myself. 

MR. PRESIDENT:

A clean copy of the document bearing K‑number, K0502933 is admitted into evidence as P. 23. 

(Exhibit No. P. 23, admitted) 

MR. PRESIDENT:

Is that the lot?  

MR. KAREGYESA:

Your Honours, we are also providing for the Chamber and the Defence the English translation of Defence exhibit, the gendarmerie decree.  I am trying to get the number.  The Defence tendered ‑‑

MR. PRESIDENT:

Yes, I know that.

MR. KAREGYESA:

The law on the gendarmerie, the French original and we are availing the Chamber an English translation which is at Tab I to J. 

MR. PRESIDENT:

Yes, that is Exhibit 48.  So can we mark the English translation of Exhibit 48.  Shall we give it a 
sub-number or that would create confusion?  

MR. KAREGYESA:

Well, we didn't refer to it, but, at least, for the benefit of the Chamber, I should have an English translation.  

MR. PRESIDENT:

In that case, we will just mark it Exhibit D. 48A. 

(Exhibit No. D. 48 and D. 48A admitted) 

MR. KAREGYESA:

And it is a certified translation from the registry, Your Honours.  

MR. PRESIDENT:

All right.  That's good.

MR. KAREGYESA:

That has been in use in other cases. 

And, Your Honours, the Prosecutor requests that the registry procures from the language section a translation of another Defence exhibit, the law of the commune that we referred to extensively yesterday.  

Could you help with the exhibit number, Mr. Matemanga?

MR. MATEMANGA:

D. 47.

MR. KAREGYESA:

D. 47, Your Honours.  Most obliged.

MR. PRESIDENT:

D. 47.  All right.  That is not available yet, is it? 

MR. KAREGYESA:

No.  We are requesting that arrangements be made. 

MR. PRESIDENT:

Can ‑‑ Mr. Matemanga, can we ask the translators to give us a translation of this document, D. 47?  Can that request go forward?  

MR. MATEMANGA:

Yes. 

MR. PRESIDENT:

Yes.  Thank you. 

MR. PRESIDENT:

Mr. Vercken, do you have re‑examination?  

MR. VERCKEN:

Just a brief clarification, Mr. President, just a few minutes.  Can I proceed?  
RE‑EXAMINATION
BY MR. VERCKEN:

Q.
Mr. Mpambara, during his cross‑examination, the Prosecutor, while referring to either the testimonies of Prosecution witnesses or of Defence witnesses frequently suggested to you that you did not challenge such and such a point of their testimonies.  

Now, in order for everything to be very clear, I would like you to tell us whether your testimony, as you have given it before this Court, given that you did not confirm or accept all the testimonies given before this Tribunal ‑‑ I will try to be clearer, is the fact that during your direct evidence, you did not raise one point or the other that had been raised before this Court is confirmation or denial of whatever was said.  

A.
Counsel, can you please repeat the question?  I have not understood the question properly. 

MR. PRESIDENT:

Is that a question of fact or is that more a question of law and procedure? 

MR. VERCKEN:

It is rather a question of procedure.  Thank you, Mr. President. 

BY MR. VERCKEN:

Q.
In your direct evidence, Mr. Mpambara, you did not repeat everything that was said by Prosecution or Defence witnesses.  Does that mean ‑‑ is that equivalent to saying you challenged everything that was said before this Court by those witnesses? 

A.
The evidence by those witnesses, be they the Prosecutor's witnesses or my own witnesses, some of what they said was right and another part was wrong.  Some of the Defence witness said a lot of things that were right, but when it came to days or dates, there was no ‑‑ this did not correspond to what I knew.  I am not saying that what they said was not right, but there were some discrepancies in what I, personally, had witnesses ‑‑ I had witnessed. 

MR. VERCKEN:

That is all I wanted to hear, Mr. President. 

I would also like to point out that we tendered a certain number of documents that were not translated into English.  I had thought that these documents were automatically translated to enable your Tribunal to function.  But if that is not the case, then I would also like to request the translation of documents
D. 41, D. 42, D. 44 and D. 49.  This is simply a precaution that I am taking so that you should be able to work with the appropriate translations. 

MR. PRESIDENT:

Can you kindly repeat those?  I have just got D. 41.  What were the other two?  

MR. VERCKEN:

There were three others.  So there is D 41, D. 42, D. 44 and D. 49. 

MR. PRESIDENT:

Yes.  Thank you.  

Can we request the registry, Mr. Matemanga, to secure translation of these exhibits, presumably, the translation into English from French; is that right? 

MR. MATEMANGA:

Yes, Mr. President. 

MR. VERCKEN:

And I also think that in relation to the letter from the RPF applying for an investigation of some Rwandan administrative authorities, that letter is in Kinyarwanda, so it would be necessary to have a translation into English, at least, from the Kinyarwanda. 

MR.  PRESIDENT:

And what is the exhibit number? 

MR. VERCKEN:

That is D. 44. 
MR. PRESIDENT:

All right.  So D. 44, we need a translation from Kinyarwanda into English and the record will reflect all this.  Mr. Matemanga, so could you request the translation department to attend to this? 

MR. VERCKEN:

Lastly, Mr. President, there is another point that I would like to deal with very, very quickly, with your leave, and these are the observations of the Defence relating to the documents given by the Prosecutor after the testimony of Witness AHY. 

MR. PRESIDENT:

Is this the Gacaca?  Well, we realise that is an outstanding issue, so we will deal with that.  And perhaps we could deal with that straight away.  

The Prosecution has produced ‑‑ 

I am sorry, Mr. Mpambara, Judge Egorov has some questions to ask you.  So we will finish with that and we will then take the morning adjournment.

JUDGE EGOROV:

I have a couple of questions, in order to clarify some points and to make sure that I correctly understood your evidence.  According to Father Santos, during his visit with you to Rwamagana, he saw there on a number of occasions senior military officers.  Did you see senior military officers there? 
THE WITNESS:

There was a gendarmerie barracks in Rwamagana.  There came different officers, senior officers.  I saw some of these officers at the Rwamagana barracks.  Yes, I confirm that I saw some of these. 

JUDGE EGOROV:

And Father Santos mentioned that they had come from Kigali; is that correct? 

THE WITNESS:

I did not talk with them to know where they had come from.  I saw them, but I cannot tell whether they were coming from Kigali or from somewhere else, but I saw them.  I cannot tell where they had come from. 

JUDGE EGOROV:

Mr. Mpambara, do you know who was behind those people who attacked Gahini hospital and 
Rukara parish?  Who were those people who organised the attackers, who told them "Go, kill and loot."  Do you know these people now?

THE WITNESS:

During that period, I did not know who these people were.  But with hindsight, with the information that we ‑‑ that is available to us now, we know that the people behind the attacks were Conseiller Butera, Tatiyo Rubugu and the other former soldiers in the area, they are the ones who organised the attacks. 
JUDGE EGOROV:

Why did you decide to convene a meeting of your conseiller on the 11th of April, not earlier? 

THE WITNESS:

Thank you.  It is a good question.  On the 7th of April everything was a surprise.  It was a surprise, and we thought matters would get better.  On the 8th, I found that the killings had started.  

On the 9th ‑‑ on the 8th, I went to get some gendarme.  On the 9th, we carried out a lot of activities, going to Rukara, going to Rwamagana, people had been killed.  I was only able to convene the meeting of the conseiller on the 10th because there was no attack.  And then I was expecting the meeting to take place on the 11th, but on other days I had not had even a single moment to prepare for such a meeting of the conseillers.

JUDGE EGOROV:

Thank you.  On 10th of April you were moving around the commune, distributing invitations, and if I am not mistaken, you found only one conseiller, Rukara ‑‑ of Rukara secteur and you handed your invitation to him.  Am I correct? 

THE WITNESS:

In the afternoon, around 2 p.m., that is when I wrote the invitations.  I went round all the secteurs.  The only conseiller I met, whom I handed the invitation was, indeed, Pierre Claver Kananga, who was the conseiller of Rukara secteur.

JUDGE EGOROV:

Did you know what the other conseiller were doing on those days? 

THE WITNESS:

I did not know where the other conseillers were.  Those invitations ‑‑ I left those invitations at their own homes.  I was told that they were around the area, but I never met them when I went to their respective secteurs. 

JUDGE EGOROV:

You didn't write to find out what happened to your conseillers during those critical days?  

THE WITNESS:

During those critical days, I wanted to convene that meeting so that I can find out what they were doing because on the 7th, I had seen them when I moved around the commune, but on the 8th and on the 9th and on the 10th, I did not see them.  That is why I went to their respective secteurs giving them invitations so that they can come and we examine together the security situation in the whole commune. 
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JUDGE EGOROV:

Mr. Mpambara, could you recall how many ‑‑ approximately, how many people were arrested in your commune during the period from 1989 till 6 of April 1994, approximately?

MR. VERCKEN:

Excuse me.

THE WITNESS:

It is a very difficult question.

JUDGE EGOROV:

All questions here are very difficult.

THE WITNESS:

I'm saying that because, you know, to know how many people were imprisoned from '89 to '94, four years, I cannot really tell the exact number, Your Honour.  Different people were imprisoned for different crimes during that period.

JUDGE EGOROV:

I don't want you to tell me the exact number.  Is it more than 10 people, more than a hundred people, more than a thousand people?  Approximately, what's the number?

THE WITNESS:

There were many; we imprisoned many people.

JUDGE EGOROV:

What were the reasons for their arrest?

THE WITNESS:

Some were imprisoned because of acts of robbery; sometimes because of violence, people who beat up others; people who robbed others.  Some were imprisoned because of different crimes ‑‑ different crimes that happened in the rural areas.  The criminal investigation officer would work out their files and sent them to the relevant judicial authorities.

JUDGE EGOROV:

To your knowledge, was anybody arrested because of the ethnic tensions?

THE WITNESS:

The only people I know who got imprisoned because of their ethnicity are those who were detained at the start of the RPF war in October 1990.  The people in charge of intelligence services came from Kigali; others from Rwamagana.  The one who came from Rwamagana was Rutwaza.  The one from Kibungo was called Segatashya.  They came and arrested people in Rukara, and they imprisoned these people, alleging that they were accomplices of the RPF.  These were arrested on the basis of their ethnicity.  That I admit, Your Honour.

JUDGE EGOROV:

Thank you.  And ‑‑

THE WITNESS:

Thanks, too, Your Honour.

JUDGE EGOROV:

And during the week after the president's death, nobody was arrested, no one investigation was carried out in your commune because of the strategy you have chosen, that is, not to answer the violence and in response to violence; am I correct?

THE WITNESS:

The issue is, we could not ‑‑ we did not detain anyone because of lack of materiel resources, materiel and human resources.  If I had started imprisoning people and detained them in the police cells, there would be no police to guard the cells ‑‑

JUDGE EGOROV:

I know.  Thank you.

THE WITNESS:

‑‑ and then to guard, also, the parish.  This is why I did not detain anyone.

JUDGE EGOROV:

Thank you.  The last question: what was the level of education, social position and ethnicity of the parents?

THE WITNESS:

My parents were peasant farmers.  It was my mother who was alive.  My father had died, but my father was dependent on the cultivation of their land, Your Honour.

JUDGE EGOROV:

And what about their ethnic group?

THE WITNESS:

They were Hutu.

JUDGE EGOROV:

Thank you very much.

THE WITNESS:

Thanks, Your Honour.

MR. VERCKEN:

With your leave, Mr. President, I would like to put just one question in reaction to Your Honour's question: what was the lockup capacity of the communal gaol; in other words, how many people could be locked up in that gaol?

THE WITNESS:

The communal cells could hold in detention six to eight people, not more than that, Counsel.

MR. PRESIDENT:

Yes, thank you, Mr. Mpambara.  We have now come to the end of your testimony.  You have spent long hours on the witness stand and I would like to thank you for testifying and helping this Chamber arrive at conclusions in this case.  You are now free to move back to your own position, and you have the opportunity to say anything further that you may wish to before you depart.

THE WITNESS:

Thank you, Mr. President.  What I can add is that the killings that took place in Rukara commune, indeed, took place.  I cannot deny it, but I regret it.  I told you that my parent died and some of my relatives died.  I had a shortage of means.  I was not able to defend those people, and I regret that those people, some were relatives, others were my friends ‑‑ I still regret what happened, but I can state, even before God, that I had no role in the killings that took place in Rukara commune.

Thank you.

MR. PRESIDENT:

Yes, thank you very much.  You can now go back to your own seat.

THE WITNESS:

Thank you, Mr. President.
(Witness excused)

MR. PRESIDENT:

Yes, we will take the morning tea break and when we come back ‑‑

THE ENGLISH INTERPRETER:

The President's microphone.

MR. PRESIDENT:

We will take our morning tea break and we will resume at, say, quarter to 12:00.  And we have a few matters that we need to address, including the question of the document.

(Court recessed from 1110H to 1150H)
MR. PRESIDENT:

Yes, there are three outstanding matters that we need to address.  First, the Chamber would like to hear the parties on the admission into evidence of documents procured by the Prosecution from the Rwandan judicial authorities in Kibungo, in accordance with the Chamber's oral decision of the 13th December 2005.  I understand the Defence wishes to be heard before these documents are admitted into evidence, so we will hear you.

MR. VERCKEN:

Thank you, Mr. President.  Indeed, I would like to make two short comments on the documents as they were disclosed by the Prosecutor.  The first page of the document disclosed by the Prosecutor, and which is accompanied by photocopies and the transcripts of the Gacaca court in Rukara secteur, comprises a letter, a letter which is numbered 904 bis, dated 30 December 2005, and it is written by Mr. Jean De Dieu Bizuru, procurer général of the republic.

THE ENGLISH INTERPRETER:

If counsel could take the spelling of that name again, please.

MR. VERCKEN:

I'm going to read that document.  It is addressed to the Prosecutor of the ICTR, and it reads, quote, "Mr. Prosecutor, in accordance with your motion of 24 December, I have the honour to transmit to you the certified, true copies of the transcripts of the hearings, as well as copies of the confessions of the Gacaca court in Rukara district on 1st, 8th and 15th December 2005."

Now, Mr. President, I notice that the documents as disclosed to me, which documents are attached to this letter ‑‑ contrary to what is indicated in this letter, we do not have photocopies of the transcripts of 1st September of the year 2005.  I believe this is an important point for two reasons.  First of all, because the truthfulness of the photocopies, we of the Defence, disclosed was challenged by the Prosecutor and the witness, AHY, I would have liked, and I requested, that official copies be disclosed so as to verify that our photocopies were valid.

The second reason for which I think that having the entirety of the documents that were transmitted by the prosecutor's office of Rwanda is important is that if we refer to the attestation of the prosecutor's investigator which was attached to request to hear Witness AHY, an attestation – or, certificate done on oath, it is noticed that in that attestation or certificate the investigators ‑‑ the prosecutor's investigator had claimed that it was during a hearing of 1st September 2005 that Witness AHY allegedly accused Mr. Mpambara before the secteur Gacaca.

In the document that we transmitted to your Chamber, we noticed that that is not the situation; however, since we did not obtain this document through the official channel, I had requested that the document be obtained by the Prosecutor through a legal channel and that it be certified.  If I refer to the forwarding letter from the prosecutor's office of Rwanda, that was done because Mr. Jean De Dieu Bizuru announces that he is, indeed, transmitting the transcripts of 1st September.  Yet in the disclosure made to your Chamber, we did not have ‑‑ or, we do not have the entirety of the transcripts as indicated in the forwarding letter from the prosecutor's office in Rwanda.

So, I think that it may be, perhaps, necessary for the Chamber to request from the Prosecutor to ensure that all the documents are transmitted to us.  And if it happens that the entirety of the documents are only what we have and that we do not have the transcripts of 1st September, which are indicated in the letter from Rwanda, then we will be asking for this additional document.

I would just like to raise a point which seems to me important to raise, and that is that the transcripts of the Gacaca hearings apparently are taken on notebooks, and we have here with us evidence of that, because the second page which comes just after the letter from the prosecutor's office in Rwanda is apparently a photocopy of the cover page of the notebook in which the notes are taken.  In fact, moreover, this book is known ‑‑ or, is referred to as an exercise book or notebook.  Thanks to that, since Gacaca hearings take place every Thursday and transcripts are continued from where there is an interruption so as not to waste any space and so as to avoid a situation where there are additions, we can notice that fortunately the hearing of 8 September started ‑‑ or, starts in the middle of the page, and since hearings take place once a week, what comes before on this first part of the page ‑‑ well, what comes before, in my opinion, should be the end of the transcripts of the previous first Thursday; that is, the Thursday of 1st September 2005, that is, one week before the 8th.  I also note that the end ‑‑ at the end there are a few lines which conclude this transcript of 1st September 2005 and those lines correspond to the document that we initially transmitted, which document was challenged both by the Prosecutor and the Prosecutor's witness.

Nevertheless, I would like to point out, and insist, that these few lines which are on this page, that is, the 902 bis on my photocopy, do not make it possible for us to have a general view on what was said at the hearing of the 1st September 2005 in the Gacaca court, Rukara secteur.  I therefore maintain my request; namely, that we should obtain the entirety of these transcripts.

Lastly, to go a little bit further, I am, nevertheless, very surprised by the contents of the document transmitted to us, in particular, as concerns the portion of this document which is supposed to confirm the statement or statements of Witness AHY ‑‑ the testimony of AHY before your Court.  Suddenly ‑‑ I say advisedly "suddenly" ‑‑ the one and only document which comes to confirm that Mr. AHY apparently accused Mpambara before a Gacaca court in Rwanda no longer appears on the photocopy of an exercise book used to take notes in a court hearing, but, rather, it appears on flying (sic) sheets, and that I do not understand because from a procedural point of view the transcripts in a Gacaca court, and this is the rule confirmed by the covering page, as we can see from the notebook, these notes are taken in an exercise book, not in ‑‑ on flying sheets, especially at this stage of the proceedings and, especially, because by consulting the documents transmitted to us it is possible to note that on those documents we have notes taken on a Gacaca notebook.  Those notes are dated 15 September.  And, in addition to that, you have a bunch of flying sheets and we are unable to know the source, the provenance, of those flying sheets, who wrote those flying sheets.  And it would appear – and, I mean, it would appear ‑‑ that these are the transcripts of the same proceedings, Bizuru ‑‑ Bizuru, B‑I‑Z‑U‑R‑U ‑‑ the same transcripts of Bizuru which are already the subject of the transcripts in another court proceeding in the Gacaca notebook.  So I do not know the purpose of these flying sheets, and one of them contains an accusation against Mr. Mpambara.

These are not photocopies of an exercise book used in court hearings, and I am unable to find any procedural explanation for them, for their presence in this disclosure.  Of course, the Defence has a number of arguments which I do not want to elaborate on now.  Perhaps we could come back to them when we will make written submission, but, here and now, and for the purposes of clarity for the proceedings, it is important to raise these issues because the Prosecutor will be in a position to give us a procedural explanation.  I do not understand why we have a bundle of flying sheets which just appear suddenly, even though the rule applicable before Gacaca courts ‑‑ notes should be taken in an exercise book, which seems to me to be very logical.  So it seems to me that these flying sheets were added subsequently.

This is my ‑‑ these are my submissions, Mr. President.

MR. PRESIDENT:

Yes, Mr. Karegyesa, you wish to ‑‑ I can't say I have followed everything.

MR. KAREGYESA:

I will briefly respond, Your Honours.  Well, pursuant to this Chamber's order on the 14th of December, the Prosecutor requested the Rwandan government, through the office of the procurer général, to obtain certified copies of the Gacaca proceedings and any confessions relevant to Witness AHY, and we received two documents in this regard.  The first document, as counsel has rightly pointed out, is a transcript of proceedings of the Gacaca on the 1st, 8th, 15th September 2005.

MR. PRESIDENT:

And is that this document here?

MR. KAREGYESA:

That is this document, Your Honours.

MR. PRESIDENT:

This is the first document?

MR. KAREGYESA:

Yes, Your Honours.  Now, we acknowledge, Your Honours, that there may have been an oversight or a page may have been misplaced by what would have been the first page of the Defence Exhibit 17A.

MR. PRESIDENT:

Before you proceed, can the record reflect that Judge Lattanzi has rejoined us?  Thank you.

MR. KAREGYESA:

To correct that error, we undertake, Your Honours, to have page 1 of the first page of the Defence exhibit certified by the Rwandan authorities because this would have been logically the first page of the document produced by the Prosecutor ‑‑

MR. PRESIDENT:

So, the ‑‑

MR. KAREGYESA:

‑‑ dated 1st September 2005.

MR. PRESIDENT:

This is the first page ‑‑

THE ENGLISH INTERPRETER:

The President's microphone, please.

MR. PRESIDENT:

The first page, or what should be the first page, is missing here; is that right?

MR. KAREGYESA:

Yes.  What should be the first page is missing, dated the 1st September 2005 in Defence Exhibit 17A.  So just for the record, the Prosecutor undertakes to have the first page of the Defence exhibit certified ‑‑ or, authenticated.

Now, with regard to the rest of this document, my understanding is the Defence would have no objection to its admission only if this first page was availed, because it's a page dated 1st September 2005.  Maybe we should also point out at this stage that we noted deficiencies in the Defence Exhibit 17A.  Defence Exhibit 17A was not a complete record.  First, the Defence inserted their own page numbering.  Original records from Gacaca do not bear page numbers.  Two, there are six pages missing in the Defence exhibit, which would have corresponded to pages 5, 6, 7, 8, 9 and 10 of the document the Prosecutor has had authenticated.  So, with exception of the first missing page, the Prosecutor's document is complete.

Now, with regard to the second document, Your Honours, neither the Prosecutor here nor the procurer général in Rwanda purport this to be a transcript of Gacaca court proceedings, as is the first document.  The second document is a confession by AHY ‑‑

MR. PRESIDENT:

And, I'm sorry, but can you just assist me?  Where is this second document?  It's not part of this is it?

MR. KAREGYESA:

No.  We disclosed two documents, Your Honours, and the registry page would be starting at 888 bis, ending at 881 bis (sic)  I can give the Chamber my copy, Your Honours.

MR. PRESIDENT:

Yeah, these are not clearly marked.  The numbers are ‑‑

MR. KAREGYESA:

Mr. Matemanga, if you could assist the Chamber?  It starts here.

MR. VERCKEN:

I would just like to add that I have noticed ‑‑ well, it seems to me that there is this document which is numbered 888 bis and which contains what the Prosecutor presents as a confession by AHY.  Then we have the next ‑‑ or, following pages which were given to me in a disorderly fashion, so I spent a considerable amount of time trying to understand the order in which the pages should be.  Perhaps I would like the Prosecutor to tell us the exact order of the pages ‑‑ in which order should the pages be classified on the basis of the numbering given by the registry?  This will enable me to understand, because I am trying to understand the order in which the pages come, and this is quite difficult for me.

MR. KAREGYESA:

Your Honours, I am deficient in that regard.  We submitted this document for translation, and it hasn't come out of translation yet.  So, right now, I cannot advise because all we have is the Kinyarwanda document.  And what I was saying, Your Honours, is that this second document is a different category of documents.  It's not a transcript of proceedings; it's information provided by AHY, under his signature, to the Gacaca on the 15th of September 2005, as stated in his evidence on cross‑examination on the 14th of December 2005, at pages 36, line 28, and at page 38, line 18, and circulated.  So these are the documents, Your Honours, that were availed to the Prosecutor of this Tribunal by the prosecutor general of the Rwandan government, which were requested in relation to Witness AHY.

MR. PRESIDENT:

So what is the practical suggestion; we admit this, subject to page is being duly certified?

MR. KAREGYESA:

Yes, Your Honours.

MR. PRESIDENT:

And what about this clerical difficulty that Mr. Vercken is having in sorting out the sequence ‑‑ the correct sequence of these pages?  Can that be sorted out administratively?

MR. KAREGYESA:

Yes, at the break we will have our staff try to sort out a proper sequence.  It is not uncommon at times for documents in the registry to lose the sequence.

MR. VERCKEN:

Mr. President, I would just like to make a few comments.  The first is that, as far as I am concerned, in the French language, the Prosecutor gave me a translation, so I had the French translation, an official translation done by the Tribunal services, so when I say that the papers are in disorder, this is not on the basis of an unofficial translation but, rather, on the basis of an official translation by the Tribunal.

The second remark I wanted to make is that, certainly, the document sent to us by the Prosecutor and which he says is a confession made by HAY (sic) before the Gacaca courts seems to be surprising and, subject to my knowledge in graphology, it would appear that the writing of the date is not similar to the writing ‑‑ or, the characters of the date are not similar to the characters of the text, itself.

MR. PRESIDENT:

Well, these are issues that go to the weight of that document, rather than its admissibility, so we will do that.  We admit these documents into evidence, subject to your securing a certified, true copy of page 1, and we would expect that the clerical difficulties of sorting out of the correct sequence of these pages can be accomplished by a little bit of discussion.

MR. KAREGYESA:

Most obliged, Your Honours.  If counsel claims that there is a translation, maybe he could avail it to the parties and the Chamber and to the Prosecutor because we have received no translation from the registry.

MR. PRESIDENT:

And there will need to be an English translation as well.
MR. KAREGYESA:

Yes, Your Honour, we had requested a translation in both languages, but we will sort out the sequencing of the pages and make them available to the Defence counsel.

MR. PRESIDENT:

How shall we mark the Gacaca ‑‑ the transcript of Gacaca proceedings, which is K0362685 be marked, Mr. Matemanga?  As exhibit P?

MR. MATEMANGA:

As P. 24.

MR. PRESIDENT:

That's the original Kinyarwanda, isn't it?

THE ENGLISH INTERPRETER:

The President's microphone, please.

MR. PRESIDENT:

This is the original in Kinyarwanda, and the French translation, can that be marked 24A and the English 24B?  Is that satisfactory?

MR. KAREGYESA:

Yes, Your Honours.

MR. PRESIDENT:

These can be marked separately.

(Exhibit P. 24, P. 24A and P. 24B admitted)
MR. PRESIDENT:

And then there is the confession.  That's a separate document?

MR. KAREGYESA:

Yes, Your Honours, in the same batch, though.

MR. PRESIDENT:

And the transcript of the confession ‑‑ or, the alleged confession can be marked P. 25; the French translation, P. 25A, and the English P. 25B.  This can form part of one bundle of documents.  And these transcripts are admitted, subject to your obtaining certification of the first page of the ‑‑ of what is now Exhibit P. 24.

(Exhibit No. P. 25, P. 25A and P. 25B admitted)
MR. KAREGYESA:

And if I may just advise Your Honours, I did give transcript references, and those transcript references are for the French transcripts.

MR. PRESIDENT:

Yes, thank you very much for that.  If that is all, then we have taken care of that issue.

Now, second, the Chamber needs to set dates for the final briefs and closing arguments in this case.  Final briefs will be due from both parties by Thursday, 23rd of March 2006.  In light of the fact that the case involves a single accused, the Chamber deems it appropriate to set guidelines for the submission of final briefs.  Each party shall have a total of 25,000 words for the final brief.  This word count does not, however, include a table of authority.  The font of the brief should be 12‑point “Times” and the document should be 1.5 spacing.  Closing arguments will be heard by the Chamber on Thursday, 30th March 2006 ‑‑

MR. VERCKEN:

Mr. President.

MR. PRESIDENT:

‑‑ and, Friday, 31st of March 2006.

MR. VERCKEN:

Mr. President, the French interpreters would like the dates to be repeated, and the figures, because they didn't quite catch them.  And I heard a comment regarding the time line because I wouldn't be able to respect that time line.
MR. PRESIDENT:

Well, let me repeat the dates and then we can revisit.  The date for the final briefs by both parties that I announced was Thursday, 23rd of March 2006.  And each party shall have a total of 25,000 words for the final brief.  This word count does not include the table of authorities.  The font of the brief should be 12‑point “Times” and the document should be 1.5 spacing.  And the dates for the closing arguments that I announced are Thursday, 30 March 2006, and Friday, 31st of March 2006.  And you want to ‑‑

MR. VERCKEN:

Mr. President, it would be impossible for me to follow the prescribed time limits.  Contrary to what happens in this Tribunal, I have a law firm in Paris and that is my source of income and a source of income for those who depend on me.  I have spent 34 days here and, in fact, I have to go back to Paris to deal with several criminal cases, so I absolutely cannot see how I can clear the backlog waiting for me in Paris and achieve such a ‑‑ such an important task, such as preparing the final brief for Mr. Mpambara.  So, for me, it is absolutely not feasible at all.

MR. PRESIDENT:

Is that the date for the final brief only?  That's the only date you are complaining about, is that right?

MR. VERCKEN:

No, Mr. President, the two go hand in hand.  In fact, more than one month I have spent ‑‑ I have spent more than one month here and this means dozens of trials that have been postponed or delayed in France.  That is what has happened during this month of January.  So my workload after I return to Paris would be very, very heavy.  I hope I will not be reproached for trying to clear that backlog, but I have tried to provide the best defence for Mr. Mpambara that I could, but if I'm compelled to do that, I do not believe that with ‑‑ in such a short time I would be able to provide a decent defence.  I do not have the kind of team that the Prosecutor has.  I have a co‑counsel, who also has a heavy workload, and one assistant only, not to mention, once again, my heavy workload in Paris.
MR. PRESIDENT:

Yes, it might be helpful to move this discussion forward if you could ‑‑ what date do you suggest, Mr. Vercken?

MR. VERCKEN:

Mr. President, insofar as my timetable, and this is always the case for lawyers, and I believe you understand since you were a lawyer yourself ‑‑ so far, the period of the end of the month of April would be convenient for me.  It is free right now, so I had been hoping for a deadline that would make it possible for me to work.  Because if you say I should file a brief for the 23rd of March and come here on the 30th March, I really do not have even two consecutive days to work on Mr. Mpambara's case.  If given the month of April, I could find time there to be able to do my work correctly.  Now that I have been notified, I would be able to actually assign enough time to do that, so I had been thinking of dates towards the end of April.
MR. PRESIDENT:

Yes, all right, we have some difficulties here, not because we want to be difficult, but we have to fit in with the programmes that we all have, lawyers and judges.  Judges also have commitments and, particularly ad litem judges who are here for limited duration of time.  And there are dates when their commission expires.

So what we will do, we will consider what you have had to say and we will issue written directives as quickly as we can, setting the dates for these events, that is, the final brief and the closing arguments.

And I'm sorry, I apologise; I didn't ask the Prosecution.  I assume that these dates are convenient to you.  Do you have some submissions to make on this?
MR. KAREGYESA:

I abide the decision, Your Honours.
MR. PRESIDENT:

Right.  That matter is not quite resolved, but we will look at it.
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MR. PRESIDENT: 

Now, finally, the Chamber wishes to hear the parties on the Prosecution's motion for a site visit to Rwanda.  The Prosecution has set forth its request in writing.  It did so on the 30th January 2006, and we have had no written response from the Defence.  But does the Defence have a position on this issue, and if so, what is it?  

MR. VERCKEN:  

The Defence's position is as follows, Mr. President: 

A priori, I am favourable for this Court to have precise and comprehensive knowledge of the layout of the sites.  I believe that that is important so as to understand the situation of the Accused from the 6th to the 16th of April 1994, and the challenges that face him.  I believe that is essential.  And, that is the reason why I, myself, I went four times to Rukara in Rwanda so as to have a good idea.  A field for this place, I took photographs, I even took some films, some videos.  I didn't want to inflict those videos on you because they are not professional.  Unless it is absolutely -- I believe that regarding the places that were mentioned by witnesses, the essential has been done.  Mr. Mpambara, Father Santos and even Prosecution witnesses who know the place described them.  We have had photographs, we have mentioned the general layout and even the various -- to cover the various -- even though ‑‑ some ‑‑ I was reproached for some estimate, though they were confirmed by certain witnesses.  So I am in the hands of the Court here.  I do not even know how such visits are arranged or organised.  How many days are necessary?  Those are things that I am not aware of, but I know that, obviously, if possible, it is necessary to know the sites but I still believe that a lot of things concerning the layout of the buildings and the general geography have actually, been provided to this Court, thanks to many witnesses.  That is what I can say, Mr. President.  

Furthermore, with your leave, Mr. President, I would like to conclude following what I have said regarding my timetable.  I suppose that we have to set aside at least two additional days to go to Rwanda, and even more, because we have to go to Rukara which is to the north‑east of Kigali and it is not close.  So this also affects the issue of the timetable.  

MR. PRESIDENT:  

Do you have anything to add to this, Mr. Karagyesa?  

MR. KAREGYESA:  

Just to supplement the motion, Your Honour.  We are dealing here with mass crimes committed over a broad geographical area in 1994, and I must confess, I, too, have not been to the massacre sites and other places referenced in our motion and during the course of the trial.  And, in moving this Chamber to visit these places, we thought and still do think, it would benefit the Chamber during its deliberations, and this is one of the reasons why we didn't move the Chamber before trial.  The Chamber has now heard all the evidence from all the parties and would greatly benefit to visit the locale and just have a feel for the topography, the buildings that have been referred to, the distances, obstruction, division; it's entirely at your discretion, Your Honours.  But if I may just point out the difficulty that the Office of the Prosecutor has with regard to Prosecution witnesses who are protected, they do not want to be seen in the company of United Nations investigators in their various locales and as a result, cannot take investigators to the various massacre sites and show them round because that would be exposing themselves as being collaborators of the OTP. 

MR. VERCKEN:  

I would like to react to that, Mr. President.  As far as I am concerned, I was very well received in Rukara, particularly by the clergy people and I did not have any problem at all.  That is without going in the company of any witness at all.  I could find the Gahini Hospital, the Rukara Church.  You really do not need any witness to be able to visit those sites. 

MR. KAREGYESA:  

Your Honours, it's not much so as the witnesses visiting the site, it's the witnesses being seen with investigators of the Office of the Prosecutor.  That blows their cover.  They are a minority who suffered genocide in 1994, who are assisting this Tribunal bring to justice those they claimed are responsible.  That is the reason why there are witness protection orders in place, to protect the survivors from the potential backlash.  And this is why it makes it necessary for the Chamber, in the absence of visual aids taken by investigators with the assistance of the survivors to those crimes. 

MR. PRESIDENT:  

But during this proposed site visit, there is no suggestion that we should appear there with witnesses, is it, or with investigators?  

MR. KAREGYESA:  

Not at all, Your Honours.  In fact, in the last visit organised by this Tribunal in the Rwamakuba case, it was the security officer ‑‑ the visit was arranged by registry and the security officer ‑‑ the registry security officer, not an OTP investigator, who led the visiting Chamber around the various sites. 

MR. VERCKEN:  

In any case, Mr. President, it does not seem to me that in the current context of Rwanda, it should be seen as a negative thing to come and testify for the Prosecution in this Tribunal.  And I should even point out that some of the witnesses that I wanted to call were not able to be called because there were problems and there were some leakages, which meant that at the last moment, some witnesses did not wish to come because it had been clearly said that they were Defence witnesses, so it is a contrary situation in Rwanda.  Now, it's not Prosecution witnesses who have a problem, but rather, Defence witnesses.  

MR. PRESIDENT:  

Very well.  We have now heard both parties on the site visit issue and also on the dates for closing arguments and final briefs and we will deliberate on these issues and we will issue orders as quickly as we can.  

And, we have now come to the end of the evidence in this case.  I would like to express my gratitude and of my fellow Judges for the efficient and business‑like way in which all sides conducted themselves and for coming to this stage of the proceedings, and we hope we can get through the rest of it with equal efficiency and ease, so my gratitude to all of you.  Thank you.  

We now adjourn.  

(Court adjourned at 1240H)
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