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P R O C E E D I N G S
MR. PRESIDENT:

Good morning, everybody. 

Madam Registrar, could you open the proceedings, please?  

MS. N'GUM:

Thank you, Mr. President, Your Lordships. 


Trial Chamber III of the International Criminal Tribunal for Rwanda, composed of Judge Denis Byron, presiding, Judge Gberdao Gustave Kam and Judge Robert Fremr, is now sitting in open session today, Thursday, the 20th of September 2007, for the trial in the matter of the Prosecutor versus 
Siméon Nchamihigo, Case Number ICTR‑01‑63‑T.

Thank you, Mr. President, Your Lordships. 

MADAM PRESIDENT:

Thank you, Madam Registrar. 

The appearances are the same. 

Good morning, Mr. Nchamihigo. 

THE WITNESS:

Good morning, Mr. President. 

MR. PRESIDENT:

Yesterday afternoon your examination‑in‑chief was completed.  As I said, yesterday afternoon your examination‑in‑chief was completed.  Now we have to go to the stage of the proceedings where you are being cross‑examined.  The Prosecutor now has the right to question you and you have to respond to his questions. 

Mr. Van, did you want to address the other issues first before you start? 

MR. VAN:

Exactly, Mr. President. 

First of all, good morning, Mr. President.  My colleague Mr. Strickland will present the argument on behalf of the Prosecutor's office.  Thank you, Mr. President.  

MR. PRESIDENT:

Thank you. 

MR. STRICKLAND:

Thank you very much, Mr. President.  Might I suggest that we go into a closed session for the argument in case I may have to identify the name of the witness, the rebuttal witness? 

MR. PRESIDENT:

We are going into a closed session now. 
(At this point in the proceedings, a portion of the transcript [pages 3 to 9] was extracted and sealed under separate cover as the session was heard in camera) 
(Pages 1 to 2 by Sithembiso Moyo)
MR. PRESIDENT:

Yes, Mr. Nchamihigo, you may address me. 

THE WITNESS:

Thank you, Mr. President.  Before the Prosecutor starts his cross‑examination, I would like to request that a sheet of paper be given to me so that I can take notes as questions are asked me. 

MR. PRESIDENT:

Permission is granted.  Your cross‑examination will now commence. 

THE WITNESS:

I am ready, Mr. President. 

MR. VAN:

Thank you, Mr. President. 

Mr. President, I observe that since yesterday, the Defence's scheme has been to significantly reduce the time of the Prosecutor, the time available to the Prosecutor for his cross‑examination.  This cross‑examination had to start yesterday, but we did not start, however.  

Mr. President, I will not fall in the trap of the Defence.  I will not engage in any cross‑examination of more than 10 hours.  Everything appears simple to me. 
SIMÉON NCHAMIHIGO (continued),
CROSS‑EXAMINATION
BY MR. VAN:

Q.
Mr. Nchamihigo, good morning.

A.
Good morning, Mr. Prosecutor.

Q.
Would it be correct to say that you were arrested by the Tanzanian police on the 18th of May 2001? 

A.
No, that is not true.  I was arrested by workers of the Tribunal on the 19th of May 2001, and it was at 12:30.  I had a mission that I was carrying out and this mission had been commissioned by the same Tribunal.  

Let me add that those who arrested me led me out of my office in ‑‑ within the premises of this Tribunal, and this was an office that had been made available to the Defence team of Samuel Imanishimwe.  And I believe that the number of the office was 268, door number 268. 

Q.
Mr. Nchamihigo, should I understand that at the time of your arrest, you were working in this Tribunal? 

A.
I was a member of the Imanishimwe's Defence team, and this team had an office that had been made available to it so that the team members could prepare the Defence of this Accused.  So I was one of the members of the Defence team for Mr. Emmanuel ‑‑ Mr. Imanishimwe. 

Q.
You were a member of Samuel Imanishimwe's Defence team.  What were you doing exactly in that Defence team?  What were your duties? 

A.
I was an investigator in the team. 

Q.
Should I take it that you had a contract? 

A.
I had an official contract that was recognised. 

Q.
Mr. Nchamihigo, could you tell the Trial Chamber the identity that you used while you worked in Samuel Imanishimwe Defence team? 

A.
Thank you, Mr. Prosecutor.  At the time I used the name Sammy Bahati Weza.  Don't be surprised by this fact.  I adopted this name for personal security reasons.  When I got to Kenya -- when I heard an attempt had been made to kill Mr. Seth Sendashonga, I realised that what had happened to him could happen to any other person, and that is why when I left Bukavu, I decided to adopt a new name for personal security reasons. 

MR. PRESIDENT:

Mr. Van, the spelling of the name you used and the name of the person in Kenya?  

MR. VAN:

Mr. President, could we ask the witness himself to spell out the names?  

BY MR. VAN:

Q.
Mr. Nchamihigo, could you spell out those names? 

A.
I will start with Sammy, S‑A‑M‑M‑Y; Bahati, B‑A‑H‑A‑T‑I; and lastly, Weza, W‑E -- let me repeat, W‑E‑Z‑A, Sammy Bahati Weza. 

MR. PRESIDENT:

And the name of the person on whom there was an attempt to kill? 

THE WITNESS:

Seth Sendashonga, that was Seth Sendashonga.  Seth is spelt S‑E‑T‑H, and then Sendashonga is spelt S‑E‑N‑D‑A‑S‑H‑O‑N‑G‑A. 

BY MR. VAN:

Q.
Thank you, Mr. Nchamihigo.

A.
Thank you, too, Mr. Prosecutor.

Q.
Mr. Nchamihigo, when you arrived in Arusha, was your security also threatened here in Arusha to the extent that you had to keep the same false name? 

A.
I did not live in Arusha.  My family was in Nairobi, Kenya, and I only came to Arusha from time to time for work purposes.  I thought that my security would be more threatened if I used the name 

Siméon Nchamihigo.  I realised that I could move around more freely and feel safer if I travelled using the name Sammy Bahati Weza. 

Q.
In all, Mr. Witness, your name, Sammy Bahati Weza, had nothing to do with your identity, with your normal identity. 

A.
No, Bahati is not a name that had just fallen from the sky.  It is a name that many members of my family use who are from Congo, but the other names did not have any connection with my name, my normal name, Siméon Nchamihigo. 

Q.
Mr. Nchamihigo, would it be correct to say that after your arrest which, according to you, was done by workers of the Tribunal, did any investigators of the Tribunal take a statement?  Did they take an out‑of‑court statement from you?  

A.
I will briefly explain to you what happened on that day.  Somebody called Paul Parchment, who I believe is still a worker at the Tribunal ‑‑ 

Q.
Answer with a yes or no.  Did you give an interview or an out‑of‑court statement to the investigators of the ICTR following your arrest, yes or no? 

A.
Mr. Prosecutor, with all due respect, I cannot respond with a yes or no.  Please, be patient with me because my answer would not be long.  I was arrested within the premises of this Tribunal, and I was telling you that it is Paul who came and took me out of my office and he led me behind one of the offices, and I think I would actually call it a hiding place, and I spent three hours there.  And I did not see anybody who came to question me.  

Subsequently, I was led to the Tanzanian police station and I was escorted by one of your colleagues, Mr. Karegyesa, who was accompanied by one of the immigration workers in Tanzania, and I was taken to the central prison.  The next day was a Sunday, I wasn't questioned.  I wasn't questioned on the Monday following, either.  Investigations were initiated by the Tanzanian police to find out the reasons why a worker with the Tribunal had been arrested by employees of that same Tribunal and transferred to the Tanzanian police.  The Tanzanian police said that they, first of all, had to carry out their own investigations to find out reasons why I had been arrested. 

The next day the immigration officer was contacted.  My residence was searched and the Tanzanian police then had an idea of why I had been arrested.  I had two lawyers defending me and I was subsequently transferred to the prison that is near the local airport while waiting for the situation to be clarified.  At that time I was asked to come the next Monday ‑‑ sorry, the next Friday, and I was told that the prison workers would take me there so that I would know what decision had been taken on my case. 

When I arrived, the police told me that I was innocent because my stay in ‑‑ on Tanzanian territory was legal.  And they said that they did not know why I was being sought out by the Tribunal, and that I could even be transferred to Rwanda.  The judge told me that there was no reason why I should be transferred to Rwanda because I was being sought after by the ICTR, whose headquarters is right here in Arusha.  So it was preferable that I be transferred before the International Criminal Tribunal, right here in Arusha. 

Q.
Mr. Nchamihigo ‑‑ 

MR. PRESIDENT:

Just trying to ‑‑ you are going a bit fast for the interpreters and the reporters.  So, please speak a bit more slowly. 

THE WITNESS:

Very well, Mr. President.  I realised that you were indicating that I slow down.  I will try to slow down.  

The local Tanzanian tribunal decided that instead of transferring me to Rwanda, I had to be brought before the International Criminal Tribunal for Rwanda, right here in Arusha, and that it was his 
decision (sic) that he had to examine my case to see whether I had committed any offences in Rwanda.  

The next Monday, workers of the Tribunal came to find me at the police station; they could not contact me.  On Tuesday that was also not possible.  On Friday, when the judge notified me of the decision made by the Tanzanian court, workers of the tribunal who were present were taken aside by the judge because ‑‑ were admonished by the judge because the judge said that they were trying to interfere with the affairs of the Tanzanian justice system.  So the Tribunal staff then decided to move aside because I was now in the hands of the Tanzanian justice system.  I just told you that the Tanzanian judge had decided that I was innocent, but subsequently, the immigration officers in Tanzania arrested me.  But before ‑‑ before I was arrested, my lawyers asked me whether they should object to my arrest, but I told them that I did not have enough argument to object to that arrest.  
So when I was arrested, I was put in a vehicle that belonged to somebody called Nguga (phonetic), who was accredited at the level of the Tribunal.  The vehicle took me to one of the entrances to the Tribunal and the immigration workers ‑‑ the immigration officers handed me over to the Tribunal workers, who then took me to a safe house.  Somebody called Mousa Sanogo and somebody called Mr. Kone and another gentleman, who I couldn't identify, came and asked me whether I was ready to give a statement.  I told him that I could not give a statement, given the conditions under which I had been arrested.  That was at about 12:30 p.m.  

And at 3 p.m., Mousa Sanogo and his colleague returned and told me that they had to question me immediately, and they told me that they had everything they needed for that purpose.  So, Mr. Prosecutor, those were the conditions under which I met the Tribunal staff who came to take a statement from me. 

BY MR. VAN:

Q.
The statement ‑‑ the taking of the statement took two days; 25th and 26th of May 2001, not so? 

Mr. Nchamihigo, did you not understand my question?  I was asking whether it took two days for you to give the statement, the 25th and the 26th of May 2001.  

A.
Thank you, Mr. Prosecutor.  When you say two days, that may be an exaggeration because on the 25th the hearing only started at about 3:30 p.m. ‑‑ at about 3 p.m., and we stopped at about 6 p.m.  The next day those two people came and questioned me for two hours, two hours only.  So when you say this lasted two whole days, that is an exaggeration.  I have given you the number of hours the statement lasted on the first day and the number of hours it lasted on the second day. 

Q.
Would it be exact to say that during your questioning, you told the Tribunal investigators the events that had occurred in Cyangugu from April to July 1994, not so? 

MR. HENRY:

I object, Mr. President.  I object to that question.  I object to that question because, so far, the Prosecutor has been asking questions about the existence of a statement which was purportedly given by Mr. Nchamihigo during his arrest.  However, the question of the admissibility of that statement came into play in this trial at a point when the Prosecutor tried to have it admitted into evidence.  You would remember that we had objected to that, and Mr. Turcotte, the lead counsel, had given a long submission on that matter.  
Following an exchange of representations, you decided to exclude that statement from the exhibits, that is, you decided that this document should not be tendered into evidence on the basis of the fact that at the time Mr. Nchamihigo was arrested, his fundamental rights had been violated.  Notably, you would remember your decision, notably, the fact that his right to a lawyer ‑‑ his right to counsel had not been respected.  That right is laid down in the Statute of the ICTR in Article 20.  And you would therefore conclude that ‑‑ concluded that -- considering that his right had not been respected, you decided against admitting that statement into evidence as Prosecution evidence; that said, the Prosecutor could establish the circumstances under which that statement was taken.  But I would respectfully submit that he cannot ask questions related to the contents of that statement, which you have already excluded from that evidence.  Those were the reasons for my objection, Mr. President. 

MR. PRESIDENT:

Mr. Van, we agree that the question that you put was not admissible.  As far as we understand the legal situation governing the statement, that ‑‑ what the Accused had said before, if it is inconsistent with what he says in the witness box, he can be challenged with his prior inconsistent statement.  Any other witness could be, but the questions put to him would have to be on the basis of that what he had said before is different to what he is saying in the witness box, and it can be used as a credibility challenge.  That is how we understand the position at the moment. 

MR. VAN:

Thank you, Mr. President.  That is what I was going to do.

MR. TURCOTTE:

Mr. President, one moment, please, with your permission.  I am sorry.  I am sorry for intervening at this moment.  I am not sure that on this side we have understood you well.  But just to be certain, the position of the Defence is as follows:  When a statement -- an out‑of‑court statement by an accused is excluded from evidence, our position is that the document cannot be used even to challenge anything the Accused might have said in that statement.  So we are kind of surprised, unless we did not understand you, Mr. President.  With all due respect, we cannot say, on the one hand, that the rights of the Accused were violated, we exclude the document from evidence, and then we allow this document that was excluded because of the violations of rights of the Accused, and then allow the Prosecutor to use it.  If this is really your position, this poses a very serious problem for the Defence.  And at this point if that is really your position, I believe that you should ask the Prosecutor.  You are a very important Judge, Mr. President.  We could show you some of the jurisprudence that guides some of this exercise.  On this side we have never seen anything like this.  But we have not seen everything I confess, that is why I would like to stand up and point out this issue before we make a mistake that we cannot correct.  
Thank you, Mr. President. 

MR. PRESIDENT:

Mr. Van, maybe Mr. Turcotte is correct.  That it is an issue -- it is an important issue in the trial and we probably should hear submissions and make a ruling on it.  

Are you at the stage where you want to do that, or do you have other matters on which you want to cross‑examine? 

MR. VAN:

Yes, Mr. President, I wasn't expecting the reaction from the Defence because everything seems so obvious to me at the level of principles.  Since some serious issues have been raised, Mr. President, I would like to ask for more time to prepare my response, that would probably be during the day -- in the course of the day, but in the meantime, we can continue on other issues, Mr. President. 

MR. PRESIDENT:

All right. 

BY MR. VAN:

Q.
Mr. Nchamihigo, we shall now talk about ‑‑ we shall talk a bit about your school records, your 

school ‑‑ your educational background.  Are you a holder of an academic diploma? 

A.
Yes, I have a secondary school certificate. 

Q.
What is the title of that certificate? 

A.
That certificate is referred to as Diploma (French spoken) state certificate. 

Q.
How many years did you have to spend in secondary school in order to obtain that certificate? 

A.
Thank you, Prosecutor.  I obtained that certificate after six years of secondary studies. 

Q.
Did that certificate give you access to university studies? 

A.
Yes. 

Q.
Did you undergo such university studies? 

A.
When I testified yesterday, I believe I told you that I registered in the university campus of Lubumbashi.  But since efforts were made to enlist me in the army forcibly, I did not go to that academy.  I immediately went back to Rwanda.  I did not spend even one week in Lubumbashi because people wanted to enlist me forcibly in the Lubumbashi military academy. 

Q.
Who wanted to enlist you forcibly in the Lubumbashi military academy, Mr. Nchamihigo? 

A.
The FAR's authorities, that is, the Zairean armed forces.  Those authorities wanted all able‑bodied youngsters to be taken to Kinshasa, trained and enlisted in the military academy.  Since I wasn't a Zairean, and I didn't want to become a soldier, I decided to abandon my studies and return to Rwanda. 

Q.
Do you mean that, notwithstanding your Rwandan citizenship, the Zairean armed forces wanted you to attend the military academy, is that what you are saying? 

A.
They did not care whether a person was Zairean or not, they simply came and looked for people who could be recruited.  There were some Zaireans who refused to go to that academy.  And you would understand that since I did not want to go to that academy, I decided to leave. 

Q.
And when you returned to Rwanda, Mr. Nchamihigo, is it correct that you started work immediately? 

A.
When I returned to Rwanda, I was looking for work.  I sat for a test after which I was asked to submit the necessary documents required by the Rwandan administration.  I provided the document and I was subsequently invited.  There were 42 of us, and 26 of us passed the test.  I was then assigned to work at the judicial brigade in Kigali.  

Subsequently, there were reforms of the judiciary, because at the time there was only one department of public prosecutions in Rwanda.  It was only subsequently that each préfecture had an office of the prosecutor, and at the time it was known as the judicial brigade or brigade judiciare.  Briefly, therefore, when I started work, I was assigned as a criminal investigations officer to the Kigali judicial brigade. 

Q.
And you subsequently became a criminal investigations officer, isn't it? 

A.
I believe I am not in a position to answer your question following the submissions that were made.

MR. VAN:

Mr. President, Court's indulgence, I find that we have gone beyond the time for the mid‑morning recess. 

MR. PRESIDENT:

Yes.  We will take the mid-morning recess now.  Thank you very much.  

(Court recessed at 1035H) 
(Pages 10 to 16 by Sithembiso Moyo)
(Court resumed at 1110H)
MR. PRESIDENT: 

Yes.  During our recess we have had deliberations, as we indicated.  On the one hand, we have decided to rule on the application to allow the Prosecutor to call BRDC, to call a rebuttal witness.  I think the pseudonym was BHW (sic). 

MR. VAN: 

Mr. President, it's BWH. 

MR. PRESIDENT: 

BWH, yes.  Yes.  We have considered that the application should be granted.  We have accepted that it was not reasonable to assume that the Prosecutor should have anticipated that the records of the school would be put into testimony; and the Prosecutor attempted to cross‑examine by introducing additional records, and we think that in terms of evidence evaluation the Court should have access to the relevant information to make a proper decision on the factual issues concerning that matter.  Additionally, the ‑‑ we don't think that the calling of this witness would impair adversely on the overall management of the trial.  

So, we allow the witness to be called.  

Now, Mr. Van, we also had some re-evaluation of the remarks that I made concerning the use of the statement taken by the Accused.  And I think I ought to indicate to you, although we're not preventing you from advancing further arguments if you wish to do so, but we have considered that the ‑‑ the statement having been ruled inadmissible for breach of fundamental rules, it would be unfair for any use to be made of it in your cross‑examination.  

So, that's the position that we have.  If you wish to advance arguments, that's the preliminary position that we have now.  

MR. VAN: 

Thank you, Mr. President.  I am happy that you've shot two birds with one stone. 

With regards to that statement, I did not intend to refer to the textual content.  I was just trying to establish -- first of all, establish its existence.  We cannot object to that because the witness admitted that he had been questioned by investigators of this Tribunal, and the last question was whether his interview had to do with events in Cyangugu.  

Mr. President, I had to stop there.  I know that when a statement has been excluded from the debates, that means that the document, as such, cannot be admitted, cannot be tendered into evidence.  I did not want to tender the document into evidence, because I've been prevented from doing so.  Nevertheless, Mr. President, during the discussions ‑‑ during the cross‑examination, that should not stop us from making suggestions, because the Prosecutor is aware of facts that the Accused is accused of.  And the Prosecutor can make suggestions.  It would be up to the witness to accept the questions put to him.  

So accept the suggestions, or not, that was the argument I was trying to present.  But I agree that I was not really trying to refer to the content of the statement, as such.  But I have the right to make suggestions, Mr. President.  

That is all I had to say, Mr. President, and I can now proceed with my cross‑examination because we have a new element.  And I'm happy about that, because our witness, BWH, would be called to testify.  Tomorrow is a half day.  My cross‑examination, which was undermined in terms of time by the strategy used by the Defence, because of that strategy I may need to take one hour tomorrow before Witness BWH is called.  And he would be very brief.  

Thank you, Mr. President.  

Can I continue?  

MR. TURCOTTE: 

By your leave, Mr. President, I want to thank Mr. Van for his eloquence.  

The position of the Prosecutor relating to the confession is erroneous with regard to law.  The law does not allow the Prosecutor to ask questions on the existence of the confession.  

Mr. President, this time around I'll offend your ears and I'll read a passage from this book.  This is a world-class book, Simpson (sic) on evidence.  That's the title of the book.  Simpson (sic) on evidence.

MR. PRESIDENT: 

What did you say was the title of the book?  "Simpson" or "Phipson"?  

MR. TURCOTTE:  

Phipson, P‑H.  Phipson, page 1078.  The title is as follows:  

"Cross‑examination on inadmissible confession."

THE ENGLISH INTERPRETER:

He's reading in English, Mr. President.  

MR. PRESIDENT: 

We have discovered that myself and Mr. Turcotte get on better in English than we do in French.  
MR. VAN:

Mr. President, I also noticed that, but he's reading some English that is not of concern to us here because we are not talking about a confession here.  We are talking about an out‑of‑court statement.  Mr. Nchamihigo never confessed anything.  If that were the case, we would have finished this case a long time ago.  We are not talking about a confession here.  

So, Mr. President, I don't think Mr. Turcotte should be allowed to read the passage that he wants to read.  We are not talking about a confession here; we are talking about the application of the provisions of the rules of this Tribunal.  That is the use of statements made before the trial.  

Thank you, Mr. President.  

MR. PRESIDENT: 

I must say, Mr. Van, that when we were making our deliberations, one of the factors we took into account was the statement that Mr. Turcotte is about to make, so we are familiar with what he is going to say.  

The rule that we made ‑‑ ruling that we made, to some extent, does not ‑‑ doesn't lead to any further variation.  We said it because we had invited you to make further submissions on it, if you wished to.  And we had come to a preliminary conclusion, which we thought that you should know when you're preparing to make your further submissions, if you wish to.  

The view that we held was that the ‑‑ the document, because of our ruling, is in the nature of illegally obtained evidence, and that it could not be used in any way in cross‑examination.  That was the preliminary view we had.  And so we wanted to -- if you wished to use it, that when you're considering what submissions to advance, you knew that was an argument that you had to overcome.  

So we don't need to address it now.  But if you do wish to address it, that's a view you'd have to persuade us to change, and you'd have the opportunity to do so, if you wished.  

Mr. Turcotte, it's not necessary to advance the argument any further, as you appreciate, at this time.  We did consider the proposition that you're going to put before us.  

MR. TURCOTTE: 

Listen, Mr. President ‑‑

MR. PRESIDENT: 

(Microphones overlapping) ... did say if it will make you better to read it, read it, and then let's get on with the case. 
MR. TURCOTTE: 

I feel it's necessary, Mr. President.  And thank you very much.  That will take 45 seconds.  And maybe that would also convince Mr. Van.  

I was on page 1078 on Phipson, number 35‑26.  

(Unintelligible) "... as evidence, the accused must not be cross‑examined on it by the Prosecutor ‑‑ Prosecution.  If it is not admissible, nothing more ought to be heard of it.  And it is quite a mistake to think that a document can be made admissible in evidence, which is otherwise inadmissible, simply because it is put to a person in cross‑examination.  When this point, and its ramifications, were considered in R. versus Rice" ‑‑ in R. versus Rice -- R. versus R-I-C-E ‑‑ R-I-C-E, "Winn", W‑I‑N‑N, "J., delivering the judgement of the court of criminal appeals said:  'It is clear from R. versus Treacy" ‑‑ versus Treacy, T‑R‑E‑A‑C‑Y, "that the person solely accused who has, in fact, entre guillemets an involuntary statement, cannot be so questioned upon his trial as to reveal that he has made that statement.'" 

That's the end of my reading, Mr. President.  And I believe that that answers all the questions that have been raised before you so far.  Thank you for authorising me to read it out.  

MR. PRESIDENT: 

Mr. Turcotte, it might help both our reporter and Mr. Van if you made a photocopy of that page and circulated it.  

MR. TURCOTTE: 

With pleasure, Mr. President.  

MR. PRESIDENT: 

Thank you.  

MR. VAN: 

Thank you, Mr. President.  I shall proceed.  

BY MR. VAN:

Q.
Mr. Nchamihigo ‑‑

A.
I hear you, Counsel. 

Q.
Before the break I was asking you whether after occupying the post of criminal investigations 


officer ‑‑ sorry ‑‑ after being a criminal investigations employee, you became a criminal investigations officer.  

A.
That is true.  In 1981 I was appointed deputy prosecutor.  

Q.
Are you trying to say that a deputy prosecutor ‑‑ the deputy prosecutor is an officer at the prosecutor's office?  

A.
That is correct. 

Q.
Mr. Nchamihigo, I suppose that you are aware of the legislative order number 0682 of 7 January 1982 relating to the status of legal personnel?  Are you aware of this law? 

A.
I do not remember all the articles of that law, but I know that it exists.  

MR. VAN: 

Mr. President, I would like to circulate ‑‑ I believe the Defence has already received some excerpt of that, but I would like to give to Mr. Nchamihigo, and also to the Bench, some articles of this law. 

If Madam Registrar could, please, assist us.  

BY MR. VAN:

Q.
Mr. Nchamihigo, you have the document before you. 

MR. VAN: 

Unfortunately, it is in French, Mr. President.  And, fortunately, for the Honourable Judge Kam. 

THE WITNESS:

I have the document, Prosecutor. 

BY MR. VAN:

Q.
On page 621, you'd find that part 2 of the law deals with career magistrates.  Do you see that?  

A.
Yes, Counsel for the Prosecution. 

Q.
First of all, Mr. Nchamihigo, I would like to know whether a deputy prosecutor is a career magistrate pursuant to this law?  

A.
Thank you, Counsel for the Prosecution.  A deputy prosecutor is a career magistrate. 

Q.
Thank you.  That is fine.  That is enough.  So, the deputy prosecutor is a career magistrate.  

Now, let me read out to you article 9 of that law regarding conditions for the appointment of the deputy prosecutor.  

MR. VAN: 

It is perhaps long, Mr. President.  I will read it gradually.  Article 9.  

"To be appointed a judge of the court of first instance, or deputy prosecutor, the candidate has to be a law graduate who has done at least three years of legal studies or worked as a judicial officer in a public service, or should have worked as a defence attorney or been a lecturer of law if he doesn't have a law degree, or worked for at least six years as deputy judge in a court of first instance, or deputy state prosecutor."  

BY MR. VAN:

Q.
Mr. Nchamihigo, did you follow what I read out to you?  

A.
I followed you, Prosecutor. 

Q.
You stated that you were appointed deputy prosecutor in 1989.  Did I follow you correctly? 

A.
I said 1980. 

Q.
Yes.  That is, indeed, what I understood yesterday.  1980.  That law went into force in 1982.  Mr. Nchamihigo, may I know whether you complied with the requirements of article 9 of that law which I have just read out to you, since you did not have a university degree? 

A.
Thank you for your question, Counsel for the Prosecution.  It is true that I do not have a law degree, or a BA in law, or LLB.  But since I was criminal investigations officer and I discharged my duties in a satisfactory manner, I would say that I distinguished myself in service, and all the persons who studied my file thought I qualified for appointment as deputy prosecutor.  That analysis was not only done by two persons.  I told you that when I was criminal investigations officer in Kigali, my file was in the ministry; and a team was set up to analyse the files of criminal investigations officers.  And the supreme council of magistracy analysed my file and decided that I should be appointed deputy state counsel.  

My file was forwarded to the presidency, and my appointment was approved of and I was assigned to work at Gatsibo office of the prosecutor.  That decision was, therefore, based on my experience, as well as on the conscientious manner in which I discharged my duties.  

Let me remind the Chamber now that the reforms of the judiciary carried out in 1980 required the presence of officials who had to be assigned to the defence offices of the prosecutor.  Because each préfecture, and even some sous‑préfectures, had their autonomous office of the prosecutor, and they needed staff to work in those offices.  It was, therefore, under those circumstances that I was appointed deputy prosecutor.  

Q.
If I understand you correctly, you were appointed deputy prosecutor in derogation of the legislative decree of 1982, since the supreme council of magistracy relied on your experience in the field.  Have I understood correctly?  

A.
I did not say that that appointment was made in derogation of the law; I said the supreme council of magistracy relied on my experience, as well as on my professional skills.  Furthermore, they needed competent and hard-working staff members with the kind of experience I had.  Do not ask me to list the criteria they relied on, because the supreme council of magistracy took its decision in accordance with its discretionary powers. 

Q.
Mr. Nchamihigo, do you know Charles Ntakirutimana?  N‑T‑A‑K‑I‑R‑U‑T‑I‑M‑A‑N‑A.  Do you know that person?  

A.
Yes, I know that person, because Mr. Charles Ntakirutimana at a point in time was senior trial attorney at the Cyangugu office of the prosecutor. 

Q.
Mr. Nchamihigo, is it correct that Senior Trial Attorney Ntakirutimana wrote a letter to you requesting you to submit the degree that allowed you to become deputy prosecutor, because it was not in your curriculum vitae? 

A.
Thank you for your question, Prosecutor.  As I stated yesterday, in 1991 ‑‑ or, rather, it was in 1991 that I had to provide my certificate for purposes of appointment as deputy prosecutor.  As I said yesterday, in 1991 I had already been working as deputy prosecutor for 11 years; and it was not only the certificate that should have been asked for.  Because the rest of the file had not been forwarded to him, and that was due to the fact that the administration had not transferred my file to Cyangugu in a timely manner.  And when the senior trial attorney received my file, he examined it alongside the certificate provided to him.  

But let me point out to you that it was not a law exam.  The senior trial attorney subsequently considered that there was no problem, and my file was forwarded.  I was transferred to Kibuye.  And in 1994, I was again transferred from Kibuye to Cyangugu.  And there was no problem because the senior trial attorney had realised that there was no further problem regarding my certificate.  Because when he received my complete file, he realised that all the necessary documents had been filed in that file. 

Q.
Mr. Nchamihigo, let me put it to you that senior state counsel, or trial attorney, Ntakirutimana, never received your certificate as he should have received it, because such a certificate does not exist.  

A.
With all due respect to you, Mr. Prosecutor, I do not agree with your proposition.  I have already explained to you the circumstances under which I started working.  I told you of the various authorities who analysed my file.  Although I did not have a law degree, I had a degree in the humanities, and I provided a copy of that certificate.  It was not in 1991 when I was appointed deputy prosecutor; I had been working as deputy prosecutor for 11 years.  Let me also add, again, that after my file was received by him, he analysed it and the matter was considered closed.  My file was filed in a regular manner.  I continued to work without any problem.  And let me point out that I continued working up until when we left the country. 

Q.
Mr. Nchamihigo, although Charles Ntakirutimana demanded your file 11 years after your appointment, I put it to you that it was quite simply in order to update your file with regard to the situation and with regard to the law of 1982 ‑‑ 7th of January 1982.  

A.
Let me repeat what I have already said.  When my file was sent to him from Rwesero and he received it in Cyangugu, he realised that all the necessary documents were part of the file.  My certificate was in the file.  The only document that was missing was the LLB, because I did not do any university studies.  But I had my certificate in the humanities, which I had obtained.  And the proof of the fact is that that problem was considered closed because the certificate he had asked for was in my administrative file that had been forwarded to him. 

Q.
Mr. Nchamihigo, I put it to you that there was no certificate in your administrative file.  The investigations that had been initiated in your regard were suspended because Charles Ntakirutimana was transferred from Cyangugu on account of his lukewarm attitude vis‑à‑vis the MRND.  What do you say to that?  

A.
I do not agree with your proposition, because I was never a member of the MRND.  Furthermore, I wasn't the person who transferred him from his position as senior trial attorney at the Cyangugu office of the prosecutor.  

Let me also inform you that if that problem had been justified, the person who replaced him in that office would have followed up the file.  Even if the person who replaced him in that position didn't do that, the ministry of justice, our employer, would have followed up the matter if that certificate was not in the file.  The supreme council of magistracy studied my file, looked at my certificate, approved of it and filed it, as I have already told you.  Whenever I was transferred, a report was issued in respect of the period of my tenure at my previous place of work.  Let me remind you that it was said that after my certificate was studied, it was not clear that the photograph on that certificate was mine, which is proof of the fact that he at least found a certificate in my file.  He also observed that there were other certificates justifying my appointment to position of deputy prosecutor, and that is why he did not want to continue his investigations in my regard.  

When he realised that the conditions had been fulfilled, he realised that he could not continue asking for my certificate and that file was closed in the office of the prosecutor.  It was also closed in the ministry.  The supreme council of magistracy did not deem it necessary to continue following up that file.  

Otherwise, I thank you for your question, Counsel for the Prosecution, and I hope that I answered your question in a satisfactory manner. 

Q.
Mr. Nchamihigo, you, therefore, agree with me that Charles Ntakirutimana did not remain in Cyangugu up until 1994?  Are we agreed on that point? 

A.
You are right, he did not remain in Cyangugu up until 1994.  Mr. Charles Ntakirutimana was transferred.  But let me point out that I was transferred before him, because I was sent to Kibuye.  But when he was transferred from Cyangugu, he was appointed senior trial attorney ‑‑ or, deputy attorney general at the Kigali court of appeal.  Since the Kigali court of appeal had another attorney general, it meant that Ntakirutimana was going to work in the capacity of deputy attorney general. 

Q.
And he had more influence on your judicial file while he was in Kigali, didn't he? 

A.
That is true, but I think the question you should put to me is, rather, why he was transferred from his position in Cyangugu where he was senior trial attorney.  Why was he transferred to Kigali to work as deputy attorney general, since he was in a subordinate position in relation to the previous positions he has held ‑‑ he had held? 

Q.
Yes, Mr. Nchamihigo, you are agreeing with what I said because, as a matter of fact, Charles Ntakirutimana, on account of his lukewarm vis‑à‑vis the MRND that was in power, was punished in that manner.  That is my proposition to you.

A.
That is not how I interpret that transfer.  Our employer, that is, the ministry of justice, as well as the supreme council of magistracy, could transfer any deputy prosecutor, any prosecutor, or any 


senior trial attorney.  But in their decision‑making process they could not take into account any person's allegiance to any political party.  My knowledge of Charles Ntakirutimana is of ‑‑ shows that he was not a member of any political party.  And in the assessment he had of my work, he didn't show that I was a member of any political party.  As we understood ‑‑ or, knew one another, neither of us belonged to any political party.  And in all exchanges I had with Mr. Charles Ntakirutimana, he never told me that I (sic) was supporting any political party ‑‑ or, he never told me that he supported any political party.  

When you talk of his lukewarm attitude vis‑à‑vis the MRND, I wonder on what basis you make that proposition.  I was personally not a member of the MRND; and regarding the transfer of Charles Ntakirutimana, his transfer was quite normal, as any other transfer decided at the time by our employer. 

Q.
Thank you, Mr. Nchamihigo.  

MR. VAN: 

Mr. President, I would like to file into evidence legislative decree 06/82 of the 7th of January 1982 regarding the status of judicial workers in Rwanda. 

MR. PRESIDENT: 

Admitted into evidence.  

Madam Registrar?  

MS. MHINA: 

Exhibit P. 79, Your Honour. 

(Exhibit No. P. 79 admitted)
MR. VAN: 

Thank you, Madam Registrar.  

BY MR. VAN:

Q.
Mr. Nchamihigo, let us remain in the political realm on which I've already put questions to you.  Is it correct to say that from 1975 to 1991, the system of government in Rwanda was the one‑party system?  

A.
I had not yet started to work in 1975, but from what I gathered there was only one party in the country, that is, the MRND. 

Q.
Yes.  But when you became deputy prosecutor in 1980, you were aware that it was the MRND, the single party in power at the time.  Didn't you know that? 

A.
Yes, that was the only political party in Rwanda at the time.  There were no other political parties. 

Q.
Is it not correct that at the time there was no official, legal or regulatory ban by virtue of which career magistrates could not be members of the MRND? 

A.
I am not aware of that, because magistrates had a particular status, and I never heard of a single magistrate who had been an official member of the MRND.  The MRND was a single party, and its members were known.  Although I do not remember the documents in which this would feature, no magistrate was officially registered as a member of the MRND. 

Q.
Mr. Nchamihigo, is it not correct, to say that during that entire period, all Rwandans were members of the MRND by birth? 

A.
Thank you, Counsel for the Prosecution.  But let me tell you that every Rwandan was not a magistrate, every Rwandan could not have been appointed magistrate.  Magistrates were appointed in accordance with certain criteria, and every magistrate had to abide by specific regulations.  Although all Rwandans could have been members of the MRND by birth, although the MRND had a statute, you could not be a member of the MRND even when you were still a baby.  As someone who lived in that country, I know that active career magistrates were not members of the MRND.  When they went on retirement they could join that party.  

But let me confirm that there were ministerial instructions forbidding ‑‑ officially forbidding magistrates to join that political party.  

Q.
Mr. Nchamihigo, do you know Joseph Kavaruganda, K‑A‑V‑A‑R‑U‑G‑A‑N‑D‑A?  Joseph Kavaruganda.  

A.
I know him very well.  

Q.
You would agree with me that Joseph Kavaruganda was one of the most prominent, or senior, magistrates in Rwanda even up until 1994?  

A.
I agree with you on this point:  He was a magistrate up until 1994. 

Q.
Specifically, in 1994, he was president of the Rwandan constitutional court, wasn't he? 

A.
I agree with you. 

Q.
Mr. Nchamihigo, Joseph Kavaruganda was a member of the central committee of the MRND during the one‑party system, that is, before 1991, wasn't he?  

A.
That is not what I know concerning Mr. Joseph Kavaruganda.  But if your assertion is well founded, and you have a document to support that assertion that Joseph Kavaruganda was a member of the MRND central committee, and that he had a membership card for that party, I believe it would be useful to show me such a document.  But in the absence of any such document, let me inform you that I was never informed that Mr. Joseph Kavaruganda was a member of the MRND party.  

And with all the deference I have for you, Mr. Prosecutor, let me state that Mr. Kavaruganda did not belong to any political party.  Because at the end of the multiparty system, he was the one who swore in the president of the republic.  So, if the president of the republic took an oath before Mr. Kavaruganda, it means that Mr. Kavaruganda did not belong to any specific political party, as provided for in the Arusha peace accords; the other officials could have taken an oath before the president of the republic ‑‑ before Mr. Kavaruganda.  Let me state that this is the first time I am hearing that Mr. Kavaruganda was purportedly a member of the MRND political party.  

Q.
Let me remind you, Mr. Nchamihigo, that it was during the multiparty era ‑‑ the single‑party era, that is, from 1975 to 1991, and not in 1994.  

Mr. Nchamihigo, Mr. Henry tendered into evidence Exhibit D. 68, that is a law.  And you yourself read article 21 of that law, and it is law number 28/91 of the 18th of June 1991 relating to political parties.  And that article, article 21, is very short, and I'll read it again.  

And this is what it clearly stipulates:  "By derogation to article 20 of this law, career magistrates, members of the armed forces and the police in active service, cannot be members of any political parties."  

You do remember these provisions, don't you? 

A.
Yes, Counsel for the Prosecution. 

Q.
And on the basis of these provisions, you refuted the argument ‑‑ or, the charge that you were involved in political activities in Cyangugu in the MRND and the CDR; and you said that if you had belonged to a political party, you would have been sanctioned, and even dismissed.  You remember that, don't you?  

A.
That is what I stated. 

Q.
Mr. Nchamihigo, article 21 that we have just read out, does it contain any sanction laid down for any violation of this law? 

A.
Thank you, Mr. Prosecutor.  It is clear when the law is promulgated into law, sanctions must be provided for those who violate the law.  And it is obvious that if I had carried out any political activities, I would not have been able to carry out my duties regularly.  And in that case, my superiors who were aware of this law could have meted out sanctions against me.  

And let me recall that in the courts and laws of Rwanda, it is provided that a magistrate who is responsible for discipline, and in my case, deputy prosecutor, whose superior was the prosecutor ‑‑ or, the chief prosecutor, it was provided that one of these two personalities, or the minister himself, or even the higher council of the magistracy, could have meted out sanctions against me, and maybe they could have decided to dismiss me from my duties as magistrate.  You could not be a magistrate and at the same time carry out political ‑‑ hold a political post.  And members of the population could also have condemned this because they could no longer have confidence in me if that were the case.  Thank you.  

Q.
Mr. Nchamihigo, do you know Harelimana, Stanislas?  H‑A‑R‑E‑R‑E‑M‑A (sic)  Stanislas, S‑T‑A‑N‑I‑S‑L‑A‑S.  Do you know this person?  

A.
Yes, I know Stanislas Harelimana.  He was a senior trial attorney at the Kigali prosecutor's office.  

Q.
Mr. Nchamihigo, do you know that Stanislas Harelimana was a member of the MRND, and after the proclamation of multiparty politics and the law of 18 June 1991, people knew he was a member of the political party?  Do you know that? 

A.
I am not aware of that fact, and I would like to refute it.  I know that person very well.  I went to Kigali very often, even though I was based in another préfecture.  I met this person even when I was in exile, and he never drew the fact that he belonged to any political party to my attention.  I know that his superior called Nkubito, who was prosecutor in Kigali, did not belong to any political party.  So if Harelimana were a member of any party, or a member of the MRND, his superior would not have tolerated it.  

So when you tell me now that Stanislas publicly declared the fact that he belonged to a political party, I do not agree with you.  

Thank you for your question.  

MR. VAN: 

Very well.  Mr. President, I would like to ask Madam Registrar to show you, and show the witness, this document.  It is the statutes of RTLM, the famous radio station, famous for its incitement to commit genocide in 1994, and the major talk show hosts were prosecuted before this Tribunal. 

BY MR. VAN:

Q.
Mr. Nchamihigo, you have the document before you, not so? 

A.
Yes, Mr. Prosecutor, I have the document before me.  

Q.
It's the statutes for Radio‑Télévision Libre des Mille Collines, RTLM.  You can see that on the first page.  

A.
Yes. 

Q.
Turn to the next page, page 2 ‑‑ or, KA027333, which is a continuation ‑‑ sorry ‑‑ KA027334, a continuation of the list of the shareholders.  

It is stated, in the second position ‑‑ the second list ‑‑ sorry ‑‑ the second name is as follows:  Mr. Harelimana, Stanislas (MRND).  

Do you see that, Mr. Nchamihigo? 

MR. HENRY: 

Mr. President, I have an objection.  I object to that question.  I believe that before asking any questions to the witness, I think the Prosecutor must have laid a foundation regarding the probative value of this document.  Is this an authentic document?  It doesn't bear any stamp, nor does it show any sign of authenticity.  We don't know where the document has come from.  I respectfully submit that before any questions are asked, the document should be authenticated. 

MR. VAN: 

Mr. President, that objection is inappropriate, and not well founded, for the simple reason that I laid the foundation for my question.  I said that that document ‑‑ I said this document is the statutes.  It shows it is partial.  I can't give you the entire volume of the RTLM statutes.  And this is a document that came from our archives and has been used in the Media trial.  Therefore, it is very relevant for our case, because we are talking about an individual that the witness knows and whose name appears on the list.  So, that appears very relevant to me, Mr. President.  It is appropriate for me to use this document, Mr. President.  

MR. PRESIDENT: 

Mr. Henry, I think that your question (sic) was premature because the ‑‑ we have not yet reached a stage of deciding what to do about the document, and the witness is being questioned about it.  Depending on his answers, we may have to take one form of action or another.  

MR. HENRY: 

Mr. President, I expressed my point of view because I believe that as a preliminary issue, the document should primarily be identified.  And ,secondly, I respectfully submit that it is not the declaration made by the prosecutor from his bench that should authenticate the document. 

MR. PRESIDENT: 

Mr. Van, you could ask the witness to identify the document.  

MR. VAN: 

With pleasure, Mr. President.  And I will do that by repeating myself because I did that already.  

BY MR. VAN:

Q.
Mr. Witness, you have that document before you? 

A.
Yes.  I have the document before me, but I don't recognise it.  Yes, I have the document.  Here it is.  But I don't recognise it.  

Q.
What document is that?  What is that document about, Mr. Witness?  

A.
I see that it bears the number K0 ‑‑ KA027324.  And the last page is K027334 (sic).  

Q.
I'm asking you to tell us the title of the document, Mr. Witness.

A.
I would have liked him to ask me that question.  It is written:  Radio‑television Libre des Mille Collines, public company.  And in parenthesis we have Société Anonyme, and again in parenthesis we have RTLM SA.  That is what I see, as far as the title is concerned. 

Q.
And what follows?  What word follows?  Can you read it out?  

A.
I can see it says "statute".  

Q.
Mr. Nchamihigo, did you know the RTLM?  

A.
Yes, I know that it was a radio and television station that operated in Rwanda. 

Q.
Did you know that this radio and television station had statutes? 

A.
I never saw the statutes, and I was not aware of the existence of such statutes. 

Q.
You're a jurist; a public company has statutes, not so?  Even if you hadn't seen them, I think the contrary should be what should surprise you.  

A.
I know that those statutes existed.  But according to the official documents that I saw, I have never seen these statutes belonging to this radio station. 

Q.
We talked about Harelimana, Stanislas, a while ago.  Do you see his name in this document? 

A.
If I were to look back a bit ‑‑

Q.
No.  I'm talking about the list we have.  Do you find his name in it?  

A.
Counsel, I don't want to waste your time.  I think we just saw that.  You had just told us that he was a member of the MRND party, and he made it known publicly.  And we were talking about the MRND party, and then suddenly we jumped on to the statutes of the RTLM.  So I'm wondering what points we are trying to make?  I can see the name of that individual.  

Q.
Mr. Nchamihigo, you know that the RTLM was set up in 1993; so before the advent of multiparty politics, not so?  

A.
During that period I was in the Kibuye province, and that is where I heard that this RTLM station had been established. 

MR. VAN: 

Mr. President, I believe I have established the foundation ‑‑ the foundation of this document.  And I would like to continue asking questions, and later on I will ask that the document be tendered into evidence as a Prosecution exhibit. 

MR. HENRY: 

Contrary to what the Prosecutor believes, Your Honours, I think that none of the requirements regarding the authentication of the document have been satisfied.  Its probative value has not even been presented, and he cannot even help you assess the admissibility of the document.  

He's talking about an individual.  Besides establishing the facts that Harelimana, Stanislas ‑‑ that his name is in this document, nothing has been said about its authentic character.  The document is not complete, it has ‑‑ it bears no seal, nobody has referred to it before, it was disclosed to us this morning, there is no sign, no annotation that makes us believe that this document is an authentic document.  

I would like to add one last element relating to its probative value.  We don't even have the proof that the name Harelimana, Stanislas, is actually referring to the individual that the Prosecutor is talking about or discussing with the witness.  

Thus said, Mr. President, I respectfully submit that the criteria for admissibility of any documentary evidence in accordance with Rule 89 have not been satisfied.  

MR. PRESIDENT: 

Mr. Van, I think we can take judicial notice of a statute from Rwanda, but it's not yet been shown that this is a statute from Rwanda.  For example, why is it in English?  Is it the translation?  Or was the document ‑‑ so, that has not yet been done to establish what this document is.  

MR. VAN: 

Mr. President, let me say once more that this document is the statutes of the RTLM. 

MR. PRESIDENT: 

(Microphones overlapping) ... a translation of a statute.

MR. VAN: 

It is a translation.  I believe that the original is in French.  These statutes had been used in the Media case, and the accused in that case, their names are in this document on page ‑‑ 

MR. PRESIDENT: 

Yes, but just a statement is not ‑‑ if that is, in fact, so, then you should be able to use that information to authenticate the document, if it's properly presented.  We just have a document which is, obviously, a translation of something, and you needed to do a bit more to show exactly what this document is. 

MR. VAN: 

Very well.  Mr. President, we could find the original version, what we have in our archives, which is probably in French.  This is a translation into English.  We could find the other one, but here I was trying to comply with the practice before this Court which consists in tendering only the relevant pages of a document.  I did not want to give you the entire document, the entire statutes of the RTLM.  It's cumbersome, and everything doesn't concern us.  I wanted to lead the witness ‑‑ or, question the witness only on the one name, the name of somebody he knows, so I did not deem it necessary to provide many documents.  

But, Mr. President, we could find something better. 

MR. PRESIDENT: 

Mr. Van, again, this is a very small issue.  You wanted to jog the witness's memory to ask him a question relating to a particular individual.  You could ask him the question.  The document itself, as such, is not really the critical issue, but you want the witness's testimony.  

Yes, Mr. Nchamihigo?  

THE WITNESS:

Thank you, Mr. President, Your Honours, for giving me the floor.  I just have one clarification to make.  

When he talks about Stanislas Harelimana, who is supposedly ‑‑ or, who was supposedly a member of the MRND, I would like to say that if we were to check the judicial records of individuals in Rwanda, we could find about 20 people with this same name, the name Stanislas Harelimana.  Unless he gives us documents testifying to the fact that this person he's talking about worked in the office of the prosecutor in Kigali, otherwise nothing proves that he's referring to that individual.  It could be another Stanislas Harelimana who could have been a member of the MRND, but who is not the person that he is concerned with at the moment.  Thank you.  

MR. VAN: 

Mr. President, I have already asked questions to Mr. Nchamihigo regarding this individual.  We had polemics rise up at the level of the affiliation of Harelimana, Harelimana's membership in the MRND.  And I want to show that he was a member of the MRND in spite of the fact that he was a career magistrate.  

But, Mr. President, once more, the Trial Chamber could take this document for purposes of identification, and later on I will present the entire document, the authentic document, and then the Trial Chamber shall assess and ‑‑ shall assess, or weigh, my request for the document to be tendered into evidence.  

I would like to continue and establish that Mr. Witness ‑‑ I asked Mr. Witness whether he knew that individual, and he answered spontaneously that he was a magistrate.  We shall look at the rest later on.  

MR. HENRY: 

With your permission, Mr. President, I am just requesting permission to present arguments when the Prosecutor would bring the document he intends to admit into evidence.  But so far, the witness has not recognised the document.  If he had done so, I may have said that the Prosecutor would ‑‑ could be allowed to tender it into evidence, but so far that has not been the case.  He needs to find, independently of the witness, a manner of tendering this document into evidence so that you, yourself, can then take judicial notice. 

MR. PRESIDENT: 

Have you finished your examination at this stage, or you have further questions to ask on the document?  You've requested it be marked. 

MR. VAN: 

No, Mr. President ‑‑ yes.  It seems that you were sharing the view of the Defence regarding the authenticity of the document. 

MR. PRESIDENT: 

I was going to mark the document for identification when you are finished with it, and I was wondering whether you had finished with it as yet.  

MR. VAN: 

Yes, Mr. President, I'm done.  I'm done with my line of questioning. 

MR. PRESIDENT: 

The document can be marked for identification.  

What's the identification number.  

MS. MHINA: 

ID. 14 (sic), Your Honour.  

MR. PRESIDENT: 

Marked for identification.

(Exhibit No. IP. 14, for identification)

MR. VAN: 

Mr. President, it's 12:30. 
MR. PRESIDENT: 

We'll take our luncheon adjournment now.  
Mr. Nchamihigo, I'll remind you, as I have done before, that you do not discuss the case your testimony with anybody during this, or any other, adjournment while you are a witness.  

THE WITNESS:

Thank you, Mr. President, I agree with you totally.  

(Court recessed at 1233H) 

(Pages 17 to 33 by Vicki Eastvold)
(Court resumed at 1410H)
MR. PRESIDENT:

Good afternoon.  

We're ready to continue.

MR. VAN:

Good afternoon, Mr. President, Your Honours.  

I'm ready to proceed.

BY MR. VAN:

Q.
Mr. Nchamihigo, welcome back to the Court.  

This morning, we were talking about matters political, we are going to conclude very quickly on this particular chapter.  Isn't it correct, Mr. Nchamihigo, that the disturbances or most of the unrest that erupted in Rwanda in general, and more specifically in Cyangugu in 1994, was essentially attributable to politics? 

A.
Thank you, Prosecutor.  Before I answer your question, I would like to request the President and the other members of the Chamber to allow me to say something with regard to the document, P. 79, it's merely additional information that I would want to provide.  I'll be very, very brief.  It is in connection with Stanislas Habimana. 

Q.
You're talking of which document? 

A.
I'm referring to P. 79 which is titled ‑‑ 

Q.
I don't think there is any such document with that number.  I think it was admitted for purposes of identification ‑‑ it should be something like "IP".  

MR. HENRY:

Indeed, the witness is talking about P. 79, it was submitted at your request.  It is the statute of judicial staff or personnel.  It was admitted this morning at the request of the Prosecutor. 

THE WITNESS:

Mr. President, so if you would therefore allow me, I'll be very brief.  

MR. VAN:

Mr. President, I am wondering as to this ‑‑ the advisability or the expediency of going back on this matter.  This is a matter that has been concluded on and we've moved on.  I didn't even ask any questions on that document, so I don't understand why he would want to go back to that point.  If it is his view that there are comments that he needs to make, Mr. President, Counsel may wish to seek any such information in the course of redirect.  So, Mr. President, I wouldn't know what your ruling would be in this regard, but my own view is that we should proceed.  

MR. PRESIDENT:

Well, it is your cross‑examination and you are entitled to manage it.  

MR. VAN:

Absolutely, sir.  

BY MR. VAN:

Q.
Mr. Nchamihigo, so could you then answer my question in connection with the political disturbances that occurred in Cyangugu 1994?  Do we agree that those disturbances erupted for political reasons? 

A.
I was not involved in politics.  I was a magistrate.  So I'm not in a position to answer that question.  I was not a politician.  All I know is that there was a war in Rwanda and it was initiated by the RPF in 1994, not in 1994, in 1990.  And then in 1994, after the assassination of President Habyarimana there were disturbances and a lot of people were killed.  As for proposing, as you've done, that politics were responsible for such disturbances, I cannot pronounce in that regard.  I was not a politician.  

Q.
I could be more specific.  When Martin Bucyana was murdered on the 20th of February 1994 there were disturbances, okay, is that right? 

A.
Thank you.  When Bucyana was murdered, I was working in Kibuye and there were no disturbances in Kibuye.  

Q.
You would agree with me that Martin Bucyana was the national president of the CDR party, right? 

A.
Yes, I heard people say that he was the president of the CDR party at the national level.  That's what was being said over the radio and in the print media.  

Q.
Martin Bucyana was an important personality when it comes to political matters in Cyangugu; in fact, he was a native of that place, right? 

A.
Yes, he was a native of Cyangugu.  As for telling me that he was an influential personality, there were many others ‑‑ in fact, more important than Bucyana; I'm not saying he wasn't influential, but there were others who were more influential than he was.  

Q.
So you are able to make that distinction among the various personalities ‑‑ political personalities in Rwanda in general, and in Cyangugu in particular ‑‑ getting to know who is more influential than the other, is that what I am supposed to understand? 

A.
Well, to tell you the truth, I was alert.  I was working already, so ‑‑ there was mention made of 
Bucyana -- or Bucyana, yes he was influential.  There were also Siméon Nteziryayo who worked at the 
president's office, and he was from Cyangugu.  So that's why I say there were other people who were more important or influential than he was.  That shouldn't be no surprise to you.  

Q.
You say that when Bucyana was killed, you were in Kibuye.  When did you come back to Cyangugu, Mr. Nchamihigo? 

A.
As I've always said, I returned to Cyangugu towards the end of February 1992.  And it was from 
March 1994 that I started working in Cyangugu.  

Q.
So I want us to understand ourselves.  You came back to Cyangugu once and for all, or finally, in 1994. When, on what date, when did you get back to Cyangugu from Kibuye? 

A.
On the 22nd of February 1994.  And I was there the entire month of ‑‑ or months of March and April until we left to go into exile.  

Q.
So, you came back to Cyangugu the same day on which Martin Bucyana was killed, right? 

A.
No, Bucyana was killed on the 22nd and I've just told you ‑‑ the truth is that the vehicle that was sent to me by the ministry of justice to take me to Cyangugu came on the 28th of February 1994.  And I got to Cyangugu ‑‑ towards the end of the afternoon.  So there should be no confusion Bucyana was killed on the 22nd of February and I got to Cyangugu on the 28th of February, so that should be clear.  

Q.
Well, Mr. Nchamihigo, this is ‑‑ it is now that the matter is clear.  Because prior to that there was total confusion, so you got to Cyangugu six days after Martin Bucyana was murdered, correct? 

A.
That is correct.  

Q.
When you got there six days later, what was the situation in Cyangugu, Mr. Nchamihigo? 

A.
Thank you.  When I got to Cyangugu -- you know, the statute governing career magistrates required that we take four days leave, and so, I took four days leave just to arrange things because I had just left Kibuye.  It was only after those four days that I went to my office.  

Q.
So, say, 10 days ‑‑ about 10 days after Martin Bucyana was murdered, you resumed work? 

A.
Yes, absolutely.  

Q.
Was there some matter ‑‑ some case file was opened in respect of that matter, that murder, in Cyangugu? 

A.
What I was able to hear was that ‑‑ there was a matter being investigated and that it was a gendarmerie who had opened case file.  So that's what I heard in ‑‑ on this matter.  

Q.
Mr. Nchamihigo, Martin Bucyana's murder was a major event and his case was opened, and you say you just heard that a case was opened.  You heard that from whom? 

A.
It was the prosecutor who told me when Martin Bucyana's name was mentioned.  Let me say that the prosecutor was also dealing with the case of Faustin Fatisuka who had embezzled lots of money belonging to a (unintelligible) ... company that is when I understood that the file was with the gendarmerie in Cyangugu. 

MR. PRESIDENT:

The spelling of Faustin Fatisuka? 

THE WITNESS:

It is spelt F‑A‑T‑I‑S‑U‑K‑A, Fatisuka.  Faustin is spelt F‑A‑U‑S‑T‑I‑N.  

MR. PRESIDENT:

And the name of the company that was embezzled?  

THE WITNESS:

The company is Cimerwa.  And that's spelt C‑I‑M‑E‑R‑W‑A, Cimerwa, C‑I‑M‑E‑R‑W‑A. 

MR. PRESIDENT:

And the person with whom the file was? 

THE WITNESS:

I didn't say it was in the hands of an individual, I said it was with the gendarmerie in Cyangugu.  And I suppose everyone knows how gendarmerie is spelt.  

So, let me then continue, Mr. President.  I was saying to the Prosecutor that it was the prosecutor because a decision needs to be made between the prosecutor and myself.  He was the one, the prosecutor, who told me that the gendarmerie was handling this matter concerning Martin Bucyana's death.  And he attributed to me ‑‑ he assigned, sorry, to me the matter of Faustin Fatisuka who had embezzled a lot of money with the Cimerwa.  So I was dealing with the matter that was assigned to me and I had to move here and there in order to gather information with respect to that case as I was ordered to.  Thank you.  

BY MR. VAN:

Q.
I put it to you, Mr. Nchamihigo, you were personally and rather significantly, might I say, affected by the death of Martin Bucyana.  You belonged to his party and you sought revenge against supporters of other parties in Cyangugu in 1994. 

A.
Thank you, Prosecutor.  I do not at all agree with that proposal of yours and let me explain.  First of all, I would like to tell you that when Bucyana was murdered I was still in Kibuye, and so, I couldn't get in touch with whomsoever in order to, as it were, to organise a revenge.  That is one.  Secondly, as a magistrate I could not be a member of a political party.  You said I was a member of CDR ‑‑ never, never, at all was a member of the CDR.  

Let me provide some further information.  Bucyana was not killed in Cyangugu, he was killed in Butare.  That's further proof that I could not leave Kibuye and go and ask people to seek revenge following the death of Bucyana, particularly asking people who were not known to me and with whom I had no contact.  And there, once again, with the utmost respect, Prosecutor, I do not at all agree with that proposition of yours.  

Q.
Mr. Nchamihigo, I put it to you that it is not because Bucyana was killed in Butare; that nothing happened in Cyangugu.  We agree that he was a native of Cyangugu.  When you came from Kibuye, what was the situation following Bucyana's death? 

A.
When I got to Cyangugu, the situation was calm.  Gendarmes were handling the matter, and I think there was a Prosecution witness who came and said that there were patrols being organised to find out if there were some criminals trying to take on some law‑abiding citizens.  So I think it was 
Witness RDD, I believe, who came to this Court to say that ‑‑ I think he was one of those who went and carried out investigations at that place.  

Q.
Isn't it correct, Mr. Nchamihigo, that CDR supporters, yourself included, were ‑‑ or attributed the death of Bucyana to Madam Marianne Baziruwiha?  And you embarked for a search for her, you went to her home, is that correct? 

A.
I know nothing of the sort, I never heard anyone whom soever talk about it.  It is only here in this Court that I heard any such statement.  I didn't hear anyone whom soever who might have gone to search for Marianne, accusing her of being involved in the killing of Bucyana.  

And if you allow me, I have some information I can provide you.  There was another Prosecution witness, I think his pseudonym was RM, who came here to say that the lady in question, namely Marianne, was Martin Bucyana's niece.  So you would then fully well understand that he couldn't be the one to attack the niece or Martin Bucyana ‑‑ whereas Martin Bucyana was the one who had been killed.  

Q.
Mr. Nchamihigo, Marianne Baziruwiha was accused; she was accused of killing Martin Bucyana because she was a member of the PSD party.  It has nothing to do with that relationship ‑‑ blood relationship with Bucyana.  

A.
I never heard that information, that that lady was being sought for having been involved in the death of Bucyana.  

Q.
Could you tell the Court, Mr. Nchamihigo, how that case file ‑‑ how did it ‑‑ how did it come to an end.  
I mean, the case that was assigned to you and being handled by the gendarmerie in respect of the death of Martin Bucyana. 

A.
Thank you.  When the prosecutor's office had a matter to handle, it would turn to the gendarmerie because the gendarmerie had adequate staff and the equipment required ‑‑ and it would then ask the gendarmerie to assist it, that is, to assist the prosecutor's office.  The gendarmerie would have criminal investigation officers who are trained.  They would be the one to carry out the investigations.  
Paul Ndorimana, who was a prosecutor, told me that he had referred the matter to the gendarmerie and it was agreed that it was the gendarmerie that had to handle that matter.  

As your witness, a Prosecution witness, explained, he had said that himself and members of his team conducted patrols and also carried out investigations.  As for myself, I was handling some other matter, so the reports were not forwarded to me and I was able to know at what stage the investigations were when the disturbances started on the 6th of April.  

So, I had no information with respect to the progress made in regard to that case.  The reports didn't have to be sent to me.  And amongst the criminal investigation officers, with whom I discussed the matter ‑‑ had to discuss, none of them raised the matter with me.  They were still at the level of investigations.  

Q.
Mr. Nchamihigo, let's talk briefly about the various places where you resided.  You lived in Kigali at the very beginning of your career, is that correct? 

A.
Yes. 

Q.
And you even had one or two small houses, right? 

A.
Yes, it was in Kigali that I built my very first house.  And if my recollection does not fail me, that should be in the '80s.  I even continued with building at the time I was transferred to my first and second stations.  My building had not yet been finished.  

Q.
It wasn't finished, in which year?  You said it was not finished, but when? 

A.
Well, the plot was allotted to me in 1979, just a plot ‑‑ 

Q.
Answer the question ‑‑ you said the house was not finished.  So, it wasn't finished in which year?  1994, that house was finished.  That building was completed.  

A.
Oh, yes, it was.  I think it was in 1983 that the building work was completed.  

Q.
Thank you.  Now, you were transferred to Cyangugu, you were still a criminal investigations officer.  And you resided in Kamembe, didn't you? 

A.
That is not true.  When I was transferred to Cyangugu, I was deputy prosecutor; I was not the criminal investigations officer.  I spent two years in the position of criminal investigations officer when I was in Kigali.  And when I was transferred to Cyangugu, I was deputy prosecutor.  

Q.
Thank you.  And you resided temporarily in Kamembe, didn't you? 

A.
Yes, I resided in Kamembe.  

Q.
And yet on the first day of your examination‑in‑chief, you said that you had never resided in Kamembe, didn't you?  Don't you remember saying that? 

A.
I understand you, Counsel for the Prosecution.  That was not the question that was put to me and that was not the answer I gave.  When you talk of Kamembe, you should know that there are many facilities in Kamembe.  There is the airport, then Kamembe town itself.  I said that I resided in Kamembe when I was still single.  And I lived on the plain close to the Kamembe airstrip.  I lived there from 1984 to 1989.  That was my testimony, and I repeat it, and when I was married, I left that place and I went to live elsewhere.  

I hope I have answered your question satisfactorily, Prosecutor. 

Q.
Is it not correct that the house in which you lived was a state house for state employees, and most officials of the office of the prosecutor lived in such houses, isn't it? 

A.
It is true, it was a state house ‑‑ but it wasn't only officials of the office of the prosecutor who resided in those houses, but state employees from other departments also lived there.  

Q.
What you're saying, therefore, Mr. Nchamihigo, in the course of your career you were a neighbour to Witness BBX, even though you were still single, weren't you? 

A.
Yes, we were neighbours when I was still single, but thereafter – or, rather, he did say that we were neighbours in 1991, whereas I had left that place where my house was near his.  I no longer lived on the plain near the Kamembe airstrip in state lodgings.  

Q.
And, Mr. Nchamihigo, you subsequently went to live in Gihundwe ‑‑ Gihundwe secteur, isn't it? 

A.
No, that is not true.  Because when I left Kamembe I was transferred, I went to Rwesero.  And when I left Rwesero I lived in that secteur and a short time after that, I was transferred to Kibuye and, as I stated earlier, I came back in late February 1994.  

Q.
Be that as it may, is it not true that when you lived in Gihundwe secteur you lived in the house we spoke about at length yesterday? 

A.
Yes, I lived in that secteur and I pointed out to you the period during which I lived in that secteur.  

Q.
Now, let us say a little more about that house.  Yesterday, you watched a video on Kucyapa crossroads and your house ‑‑ Mr. Henry used two documents ‑‑ two marked, D. 67 and D. 70.  

MR. VAN:

Mr. President, by your leave, may I request the registrar to place the two documents before the witness?  We all know that place and we do not have to distribute them.  So they are D. 67 and D. 70.  Those are the two documents in question.  

You don't have it? 

BY MR. VAN:

Q.
Mr. Nchamihigo, you have both documents before you, don't you? 

A.
Yes, Counsel for the Prosecution.  I have the two documents in question.  

Q.
Would you agree with me that the document, D. 70, is an enlarged depiction of Kucyapa intersection, that is, D. 67? 

A.
That is correct.  And that is only an estimated ‑‑ it's only an estimate I gave because I don't have a scale.  

Q.
It is an enlarged format of the sketch.  

Would you agree that Kucyapa intersection is an intersection of seven roads, according to the sketch I have? 

A.
Yes, that is correct.  

Q.
And you stated that your house is situated or was situated in the second position, on the earth road, which is more or less parallel to the Butare‑Kucyapa road ‑‑ Butare‑Kucyapa road, isn't that the case? 

A.
That is not true.  You see, I marked "SN" where my house was, and before that you have two arrows that follow one another.  That was to indicate the road to the Gihundwe school complex.  And when you leave that road in front of my house, you see houses that are lined up.  You had the plot with the garage, and we saw the garage yesterday on the video, and when you go past that house, you can get to the Butare‑Cyangugu road.  

I, therefore, pointed out that my house was situated on the ‑‑ on the byroad headed for the Gihundwe school complex.  To get to the main road, I had to get out of that small byroad.  So you leave the byroad in order to get on to the main road.  If anyone were to claim that I lived on the Cyangugu‑Butare main road, that would be false.  

Q.
No, Mr. Nchamihigo.  I did not say that you lived on the Cyangugu‑Butare main road.  What I said was that on this sketch, your house is the second on the road you referred to as the byroad, that is the road to the Gihundwe school complex and according to this complex ‑‑ I beg your pardon, according to this sketch, it is more or less parallel to the Butare‑Cyangugu road.  Do you agree with me on this?  

A.
The sketch is clear.  I only admit to one thing, that is, my house is the second on the byroad leading to the Gihundwe school complex.  But I do not agree with your suggestion that it is parallel to the Cyangugu‑Butare road.  I cannot bypass those houses and assert that my house was parallel to the Cyangugu‑Butare main road.  

Q.
Now, I see we are starting the afternoon with many difficulties.  Mr. Nchamihigo, I did not say that your house was parallel to the Butare‑Cyangugu road.  What I said was that your house is on the byroad, which byroad is parallel to the Butare‑Cyangugu main road.  Do you understand that? 

A.
Counsel for the Prosecution, please try to understand, when you talk of the road being parallel, I do not quite understand what you mean.  That house you see in front of my residence is parallel to the Cyangugu‑Butare road.  I, therefore, do not agree with you when you say that the byroad on which my house is situated is parallel to the Cyangugu‑Butare road.  

Q.
Very well, Mr. Nchamihigo.  Thank you.  

Can you tell the Chamber the distance from your house to the Kucyapa intersection? 

A.
Thank you.  From the crossroads to my house, the approximate distance, I would say, is about 
100 metres.  I haven't measured it; it is only an estimate.  I would rather say that it is between 100 and 150 metres.  

Q.
And yesterday, Mr. Nchamihigo, you stated that the roadblock you referred to as the "Kucyapa roadblock", was situated in the direction of Butare, according to the sketch, but not exactly at the crossroads.  Is that what I should understand from your testimony? 

A.
That is what I stated yesterday, and you yourself saw that on the video that we watched.  I said that it was situated ‑‑ the roadblock was situated at the Arc of Triumph which you saw on the video.  

Q.
Mr. Nchamihigo, please answer my question by a yes or a no.  I do not need any comments.  Is it correct, according to the sketch, that the Kucyapa roadblock is slightly in the direction of Butare, and not at the Kucyapa roadblock ‑‑ or, rather, the Kucyapa crossroads itself, that is, the intersection of the five roads?  Do you agree with me yes or no? 

A.
Yes, that is what I said.  

MR. VAN:

Mr. President, may I request that the witness be instructed to cooperate.  We are interpreting a sketch that he gave us; I don't know why he is making unnecessary remarks.  

MR. HENRY:

Wait a minute, Mr. Van, I have ‑‑ I have some remarks to make as well.  

Mr. President, Your Honours, let me point out that when a question is put to the witness, he should be allowed to answer it.  He has his answer to give, and he's entitled to do so.  I believe we should be fair to the witness and allow him to express himself. 

MR. VAN:

No, Mr. President, I do not agree with my learned friend's approach.  

Mr. President, there is a manner in which questions can be put to the witness, that would elicit a yes or a no answer from the witness. 

MR. PRESIDENT:

Let's calm down and continue.  

MR. VAN:

Thank you, Mr. President.  

BY MR. VAN:

Q.
Now, Mr. Nchamihigo, yesterday you reminded us of the purpose of that roadblock.  You said that it had been there since 1980; that it had been set up to track down smugglers.  Do you agree with me on this point? 

A.
No, that is not what I stated.  I said that that roadblock was established since the establishment of the gendarmerie in Cyangugu to enable them to enforce the highway code strictly.  I said it was at the entrance to Kamembe town.  

There were some vehicles which were not plying the roads lawfully, and there were other owners of vehicles who did not have the necessary papers.  Then, there were bandits who had to be tracked down by the gendarmerie.  

I would also add that it was also meant to provide for the safety of persons who were at the road ‑‑ at the crossroads waiting for commuter vehicles.  So, that roadblock was erected there to enable people to go from Gihundwe to Kamembe, and vice versa, and also to provide for the safety of persons living in that neighbourhood, and that is why that roadblock was established on the Cyangugu‑Butare highway.  

Q.
If I understood your evidence correctly, people from Cyangugu who were going to Gihundwe, 
for instance, passed by that area or people going to any other places, apart from Butare, those people did not enjoy the security measures that were in place at that roadblock, because when they were ‑‑ when they got close to the roadblock, they could turn to the right or to the left or go straight on towards Gihundwe, passing by your byroad, but without necessarily passing through that roadblock.  

So, four of the five roads at the roadblock were neglected; do you agree with me?  
Four of the five roads did not pass through that roadblock; would you agree with me? 

A.
The four roads did not have to go across the roadblock.  Members of the population could move about on foot without any problem.  When a vehicle took the byroad or the secondary road leading to Kamembe, people could pass on the other side of the main road without any problem.  

Q.
So, what you're saying, the threat or danger could only have come from Butare, since people from Butare before arriving in Kucyapa crossroads had to pass through that roadblock; is that what you're saying? 

A.
That is my evidence.  If you left Butare, you necessarily had to go across that roadblock.  

Q.
Mr. Nchamihigo, yesterday you stated that on your way from your place of work, as you approached Kucyapa crossroads, you could see people at the roadblock.  Did I understand you correctly? 

A.
That is true, I could recognise some persons at that roadblock.  

Q.
You also stated that you saw bandits ‑‑ such as, Tourné, Habanakwabo, at that roadblock who --according to you, were manned by soldiers ‑‑ gendarmes.  

A.
That is what I told you, there weren't enough gendarmes.  Most of the time there would be two gendarmes at the roadblock, but during the events of 1994 there were many wrongdoers, hoodlums, bandits and a large crowd of persons, including the persons I mentioned yesterday.  And I told you that I got to know about that because of the lists we received on which the names of those bandits featured.  

Q.
Mr. Nchamihigo, you did not hear it from third parties, you saw it with your own eyes.  You said it yesterday; you said that you saw Habanakwabo, Tourné and others you described as bandits there? 

A.
Yes, those were the most notorious persons, and people had seen them and they talked about them at length.  Otherwise, during the day I was not at the roadblock.  What I said was based on information we received concerning the said persons.  

Q.
But, when you returned from your place of work, you went across the Kucyapa crossroads, and there were people there permanently.  Yesterday, you said you used to see them, so it is not a question of being informed of their presence.  I am asking you whether you did not see them with your own eyes. 

A.
I said it, and I repeat:  There was a large crowd there, but I had good reason to pass by that place.  And I was not the person driving the vehicle, so we did not dally, or, rather, we did not hang around at that roadblock.  We went home because it was the end of the day.  

Q.
Now, there was a large crowd, you were seated in a vehicle, and you were able to see people and identify them in that large crowd.  You saw Habanakwabo, Tourné and others.  

A.
If we understand ourselves, correctly, Mr. Prosecutor, what I am saying is that people who saw them during the day gave us information concerning those persons.  Furthermore, at that Kucyapa roadblock whenever there were gendarmes manning that roadblock, we could see them because they were in uniform.  However, at the time there were only two gendarmes and a large crowd of persons, according to the information we had in our possession.  

Q.
So what you're saying is that those persons ‑‑ those bandits had assembled at that roadblock, and there were two gendarmes.  There weren't many ‑‑ and those persons you called bandits.  
Mr. Nchamihigo, why did the gendarmes not arrest them, whereas the gendarmes were working for you? 

A.
Thank you, Counsel for the Prosecution.  The gendarmes had their commander who assigned them to their respective duties.  There were criminal investigations officers, who questioned suspects; there were detectives in civilian attire in charge of arresting bandits and other criminals; and there were other gendarmes in charge of traffic.  And in April 1994, other gendarmes had been deployed in parishes and in communes so that they could intervene there.  And as I have often explained, if people had to be arrested, arrest warrants had to be issued and forwarded to the gendarmerie.  They would then organise themselves in view of arresting the suspects.  

Q.
Thank you.  You did say that the office of the prosecutor received reports on those persons.  So you were already aware that these were bandits who were sought after.  You passed by that crossroads, you saw bandits, and you did not ask that they should be arrested?  You had already received reports on that, hadn't you, Mr. Nchamihigo? 

A.
Thank you, the office of the prosecutor cooperated with the gendarmerie in an orderly manner.  We issued arrest warrants, and we waited for them to be executed. 

Counsel for the Prosecution, as you know, when you see bandits or murderers, you dare not try to arrest them when there's nobody providing for your safety.  You do not know the intentions of those persons or whatever weapons they may be carrying.  When the gendarmes went to arrest people, they went in a platoon to arrest suspects; they organised themselves in order to be able to arrest those persons.  

Q.
Thank you.  From April to July 1994, there were dangerous bandits permanently posted at the Kucyapa roadblock, hardly 100 metres from your house, and you were not bothered by that, Mr. Nchamihigo?  And this went on for more than three months, you passed by there, you saw them, and it didn't mean anything to you? 

A.
Thank you, Counsel for the Prosecution.  God was my keeper during that period; I was not powerful.  If people had wanted to kill me, they would have killed me.  I would say that it is God alone who protected me.  I told myself that even if I die in the process of doing my work, that would not be a very serious matter and I've told you how I worked.  

Q.
You were not bothered about your safety, your life?  If you were killed, that wouldn't bother you.  How about your family members who lived near the bandits, 100 metres from where the bandits were?  You didn't fear for the safety of your family members, Mr. Nchamihigo? 

A.
I have told you that that everyone was afraid, and as you heard, you understood what happened in my home; that is not a secret for anybody.  People came, they took my vehicle, and I believe that if the car keys had not been given to those people, they would have killed someone.  So I would say that that vehicle was a ransom for those in my family who were in my house.  

Q.
Which vehicle are you referring to? 

A.
It was a vehicle brought by a driver called ***********  It was a Mitsubishi car belonging to the UNDP.

Q.
Mr. Nchamihigo, the truth ‑‑ and I put it to you:  Those you referred to as bandits, Habanakwabo, Presse or Habineza, Joseph, were your Interahamwes who were working for you at that roadblock, and you were in charge of that roadblock, Mr. Nchamihigo.  Lots of witnesses came and testified to that fact here.  What you say cannot stand.  So I'm putting this to you, Mr. Nchamihigo.  

MR. HENRY:

Mr. President, let me make a minor comment, I don't want to prevent my colleague from cross‑examining Mr. Nchamihigo.  There is some respect that has to be shown in the course of cross‑examination.  You can't ask multiple questions.  You cannot engage in polemics with the witness.  You can put your questions.  You can't parade a number of questions.  Ask your questions one by one, and that is the way it should be done.  

MR. VAN:

Counsel Henry, I agree.  There has to be a sequence in presenting or asking those questions.  I do not agree with you when you talk about polemics.  I mean, this question and answer by its very nature is like engaging in polemics, you know, by its very nature.  

BY MR. VAN:

Q.
Mr. Nchamihigo, let me repeat my proposition:  People referred to as Tourné, Presse, Habanakwabo, these were your Interahamwes; they were working for you at that roadblock.  

A.
Counsel, I don't know whether you're finished, because I'm going to answer.  What you're saying is not true.  These were not my Interahamwes.  I believe I did explain that I was never a member of a political party.  I was never a ‑‑ a member of any party whatsoever.  

I had spent months ‑‑ a few months in Cyangugu; I had come from Kibuye.  Those are names you've listed.  I didn't know them.  It's only here that I saw them.  Maybe those people knew that they were being sought, and they wanted to come here and accuse me falsely, because if they were to be arrested, they would have to answer for their conduct.  So these were not my Interahamwes.  I was able to know them because I saw their names on the lists that were disclosed to us.  

Q.
Good.  Now, it takes me to some other matter ‑‑ this takes me to some other matter, namely, your manner of working in your office, and your relations with the gendarmerie.  Mr. Nchamihigo, first of all, how many deputy prosecutors were in Cyangugu in 1994? 

A.
When I arrived, there were two.  

Q.
Which ones? 

A.
Our boss was Paul Ndorimana.  There was another one by the name Joseph Kayihura, Georges Nkusi and myself. 

MR. PRESIDENT:

"Joseph..." what was his surname?  

THE WITNESS:

Kayihura.  Kayihura is spelt K‑A‑Y‑I‑H‑U‑R‑A.  I'm sure everyone knows how to spell Joseph.  

MR. PRESIDENT:

Mr. Van, just a very simple question:  We have been hearing a lot about Paul Ndorimana during the trial.  Where is he now? 

MR. VAN:

I'm ‑‑ I'm ‑‑ I'm getting there, Mr. President.  You've asked the question, though.  

MR. PRESIDENT:

You may continue, I'm sorry. 

BY MR. VAN:

Q.
Yes, let me just sum up what you said, Mr. Nchamihigo.  There were three deputies and one prosecutor by the name Paul Ndorimana.  Have I understood you clearly? 

A.
Thank you, Prosecutor, that's what I said when I started answering your question.  I said I was going to start with Paul Ndorimana, who was the prosecutor.  I also spoke about Kayihura, Nkusi and myself. 

Q.
Before we go any further, where is Paul Ndorimana today? 

A.
We left together to Congo, and when the school was attacked, we went and hid in the forest in Congo.  And at this point in time, I don't know where he is.  Maybe he's still hiding in the forest in Congo, or he might have gone to some other country.  I don't know.  

Q.
You didn't look for him so he can come and testify on your behalf or for you? 

A.
(No interpretation)...thank you, Mr. President.
Q.
Oui or non, oui or non? 

MR. HENRY:

Please, please, you're putting a question to the witness, and you should wait for him to answer.  

Mr. President, can you issue a ruling on this?  

MR. VAN:

There is no need to issue a ruling in this case.  You have to save time; that is the real problem.  

MR. HENRY:

This question was not properly put.  If it is put properly, the witness is going to answer; that is the problem.  

BY MR. VAN:

Q.
Mr. Nchamihigo, did you look for Paul Ndorimana so that he could come and testify for you, yes or no? 

A.
That's what I was going to tell you, and my intention was to provide you with explanations.  I don't know where that individual is to ask him to come and testify.  I thought you, who had the means and resources, were going to invite him here.  

Q.
Fine.  Prosecutor Paul Ndorimana, your boss, how did he apportion or assign duties among his three deputies? 

A.
When I arrived, I noticed that when there were cases that had already been fully investigated by the criminal investigations officers, such cases were sent to the deputies, and they were kept at the secretariat.  And at the appropriate time, they would be taken to court.  So, each deputy had cases he had to handle before the court of first instance.  

There was a schedule, a cause list indicating the court session days.  There were ‑‑ in each week, it occurred on every Tuesday and every Friday.  So scheduling was for either Tuesday or Friday.  And when one was absent, they looked for someone else to go and argue the case.  That's the manner in which work was assigned to us.  But then, in the meantime, if there were matters requiring that we go to the scene, the assignment was entrusted to this or that deputy.  So that's the way duties were assigned.  

Q.
This is what happened in normal times, right? 

A.
Yes, that was my explanation.  But then I know that there were some activities that continued after what you have characterised as normal times.  

Q.
Isn't it correct, Mr. Nchamihigo, that from April to July 1994, the prosecutor's office was not working?  You were not operational.  It's a proposition; it's a question?  

A.
No, the prosecutor's office was working, because we were responsible for security matters.  So, on days of work we would go to the office, as usual.  

Q.
Mr. Nchamihigo, one of your witnesses came and said here that nothing was working in Cyangugu after the 6th of April 1994; nobody was working.  So you were not working; isn't that the truth? 

A.
No, that's not the truth, because you must know that it is not everyone that is aware of the manner in which the security‑related service operates.  A communiqué was issued, for instance, requiring members of the population to stay in their respective homes.  Security officers continued to go to work ‑‑ to their offices on each working day; we would go to work.  

Q.
I want you to explain to the Court the difference between an arrest warrant and a surrender warrant.  You said yesterday that you, as a member of the prosecution ‑‑ a member of the prosecutor's office, you issued a surrender warrant, and it was for the gendarmerie to issue an arrest warrant.  Have I understood you ‑‑ did I understand you clearly? 

A.
Thank you, Prosecutor.  I never said that a gendarmerie issued warrants of arrest.  Let me repeat what I said yesterday:  The prosecutor's office issued warrant ‑‑ surrenders warrants via the gendarmerie for the gendarmes to go and arrest suspects, who would be brought to the prosecutor's office for interrogation.  

When someone who is sought is arrested and brought to the prosecutor's office, we already had ‑‑ would have had information on that person.  The person would be interrogated by the deputy, and the report would be typed out.  There would be an explanation provided by the person concerned, and if it was noted that there were some prima facie evidence against the person, a form would be filled out.  

It would be a warrant of arrest which would bear the details of the person who is the subject of the warrant of arrest.  The signature of the person concerned would be appended to it.  In normal times, it would be the prosecutor to sign the warrant of arrest.  We would then call the gendarmerie or send soldiers to arrest that person.  

So if there were superintendents, the arrest warrants were given to such superintendents.  So we would issue a surrender warrant when the person being sought is considered to be a dangerous suspect.  The surrender warrant is sent to the gendarmerie so that that person be brought to the prosecutor's office for interrogation.  An arrest warrant would come after that.  So that's the distinction between a surrender warrant and a warrant of arrest.  

Q.
Thank you, Mr. Nchamihigo.  All this has to do with investigation techniques.  Is it not correct to say that before any warrants of arrest or warrant of surrender was issued, you, at the office of the prosecutor, would already have information on the matter; you would have already conducted your investigations?  Did I properly understand your evidence? 

A.
No, that is not true.  The information we would have on the person wouldn't be sufficient.  It is information we received from the cellules, or the communes, or the secteurs from the person who has lodged a complaint with us.  

We have to issue a warrant of surrender for the person to come forward for questioning, and if that person does not show up, an arrest warrant is issued.  We, therefore, wouldn't have enough information on the person for whom a warrant of surrender is issued.  

Q.
Thank you, Mr. Nchamihigo.  

MR. VAN:

Mr. President, we have just a couple of questions before we take our break.  

BY MR. VAN:

Q.
Mr. Nchamihigo, yesterday you said that warrants of surrender ‑‑ warrants of arrest were issued for persons who were presumed to be perpetrators of certain acts in Cyangugu, for instance, the murder of Father Boneza, which means that investigations were conducted by your service.  

I put it to you, Mr. Nchamihigo, that one of your witnesses, Witness SNB, stated before this Chamber on the 30th of August 2007 what follows.  

MR. VAN:

And, it is very brief, Mr. President.  

BY MR. VAN:

Q.
That statement was given during the cross‑examination by the Prosecutor.  

"Question:  Those same authorities, that is, the office of the prosecutor and your own office started conducting investigations on the massacres I have already referred to; isn't that the case?  

"Answer:  The office of the prosecutor did not conduct any investigations on the massacres you have referred to.  I believe I told you so, and I gave the reasons why.  There were no investigations on those massacres.  All that happened was simply pacification campaigns."

Mr. Nchamihigo, it is one of your witnesses who stated that there were no investigations.  What do you say to that? 

A.
Thank you, Prosecutor.  What that person said is true, and that is what I am telling you.  There were no investigations; we simply issued warrants of surrender in order that those persons should ‑‑ persons should come forward for questioning, and it was only thereafter that investigations could be conducted.  

I, therefore, do not see any inconsistency between what the witness said and what I am telling you now.  If at all those persons had reported to our offices, we would have questioned them and conducted investigations thereafter.  

MR. VAN:

Mr. President, I think it is time for us to take our break.  

MR. PRESIDENT:

Thank you, I agree.  

We will take our mid‑afternoon recess now.  

(Court recessed at 1536H)
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(Court resumed at 1626H) 

MR. PRESIDENT:

Good afternoon.  Well, you can continue now. 

MR. VAN:

Thank you, Mr. President.  Before proceeding, Mr. President, I would like to voice a concern.  I have hardly an hour left before we come to the end of our proceedings today, and tomorrow is a half day.  I do not know whether the Chamber envisages any particular measures to enable me to complete my cross‑examination, since I am far from the end of my cross‑examination.  Have you made provision for that since I have only one hour left today?  And tomorrow we have another witness, and I would like to remind the Chamber that I am entitled to 10 hours of examination‑in‑chief, 10 hours.  

MR. PRESIDENT:

Mr. Van, let's ‑‑ as you know there is a possibility of sitting tomorrow afternoon, if it becomes necessary.  We don't want to make arrangements prematurely, but let us take it step by step and see what happens. 

MR. VAN:

Thank you very much, Mr. President. 

BY MR. VAN:

Q.
Mr. Nchamihigo, here we go again.  Before we went on recess we were talking of your witness, SNB, and he said that there had never been any investigations.  Let me remind you that that witness himself said he had also been a criminal investigations officer, which means that he also conducted investigations, but he said that no investigations whatsoever were conducted on the massacres in Cyangugu.  That is a fact. 

Mr. Nchamihigo, one of your colleagues, Georges Nkusi, we talked about him at length yesterday.  He was abducted at Kamarampaka stadium on the 17th of April 1994.  And you stated that his body was found on the 28th of April 1994.  Mr. Nchamihigo, Georges Nkusi was your colleague.  He was found dead.  Did you conduct any investigations into his murder? 

A.
Thank you, Counsel for the Prosecution.  Regarding the statement of Witness SNB, I had answered the question, saying that there hadn't been any investigations, as a matter of fact, but that we had issued a warrant of surrender for that person to be arrested, but he was not arrested. 

Regarding the murder of Georges Nkusi, I said yesterday that when the préfet informed the prosecutor, he told him that the Red Cross had informed him that Georges' body had been found and the 
préfet ‑‑ or, rather, the prosecutor asked the commander to conduct an investigation because he was the person who had assigned gendarmes to guard those persons at the Kamarampaka stadium.  And the circumstances under which his body was found were not clarified.  And since the gendarmerie commander had assigned his men to provide for safety at the Kamarampaka stadium, he was the person who was supposed to conduct investigations.  That is all I can say regarding the murder of my colleague whose death deeply saddened me, given the circumstances under which he was killed. 

Q.
Georges Nkusi died in April, and you left Cyangugu in July 1994, that is practically three months later.  Mr. Nchamihigo, was anything done in order that the truth be sought and brought to light regarding the death of Georges Nkusi, your colleague? 

A.
Thank you, Counsel for the Prosecution.  I have stated that the gendarmerie was tasked with elucidating the circumstances under which he was abducted from the stadium and to conduct an investigation into his murder, and a report had to be submitted to the office of the prosecutor.  So it was the prosecutor and the gendarmerie commander who followed up the circumstances under which that person was murdered.  As for myself, I could not have had any other information other than the information that was provided to me by the prosecutor, who, himself, was working in close collaboration with the gendarmerie commander.  I thank you. 

Q.
Mr. Nchamihigo, I suppose that Prosecutor Paul Ndorimana, your boss, regularly organised meetings with you, the deputy prosecutor, to discuss burning issues, particularly during that turbulent period.  As from the ‑‑ from April ‑‑ the 28th of April, the day on which Georges Nkusi's body was found up until the 17th of July, did you not meet to discuss and to shed light on the circumstances under which your colleague died? 

A.
Of course, we discussed that matter with him.  Since the stadium was guarded by the gendarmes, there was nothing else we could do.  We waited for the investigations to be conducted and we were waiting for the results of the investigations to be forwarded to us so that we could institute proceedings, but the gendarmerie commander never forwarded any report to the office of the prosecutor.  I do not know whether the gendarmerie commander issued it to the prosecutor, but I do not know about it because it wasn't forwarded to me. 

Q.
You said that the death of your colleague deeply saddened you.  Were you not curious or keen to ask the prosecutor since you were saddened by the events and you collaborated with him, couldn't you have said, "Prosecutor, what is the matter with the murder of my colleague?  What has been done?",  and, more so, as you said you were deeply saddened?  

A.
We discussed the matter on several occasions; when I was in his vehicle, when we were in his office, we discussed it.  And he told us that we, in the office of the prosecutor, cannot do anything because the person, who was at the stadium, was guarded by the gendarmes and that is why I asked the gendarmerie commander to carry an inquiry starting the gendarmes guarding the stadium.  And the prosecutor told us that we had to wait for the report that the gendarmerie commander would forward to us.  That is what he told me regarding the circumstances under which my colleague, Georges Nkusi, was murdered. 

Q.
Mr. Nchamihigo, Georges Nkusi was Tutsi, wasn't he? 

A.
That is not the information I received, because he told me that he was Hutu, and unless I am mistaken ‑‑ I believe one witness came to testify in this courtroom and that witness was related to or had family ties with him.  That witness stated that Georges Nkusi was Hutu.  I believe that lady, Marianne Baziruwiha, explained that Georges Nkusi was Hutu. 

Q.
Mr. Nchamihigo, let me put the following proposition to you.  When Christophe Nyandwi, whom you referred to yesterday, was arrested for the murder of someone, he had been arrested upon the orders and request of Georges Nkusi.  Let me continue my proposition.  You did not appreciate the arrest of Christophe Nyandwi, who was the leader of the Interahamwe in Cyangugu préfecture.  You did not appreciate that arrest and the tribunal ‑‑ the court sat over the weekend.  You were representing the department of public prosecution or the office of the prosecutor and you demanded the immediate release of Christophe Nyandwi.  Mr. Nchamihigo, that was the beginning of the troubles of 

Georges Nkusi.  You are the persons who ordered the murder of Georges Nkusi.  What do you say to that?  

A.
First of all, when Christophe Nyandwi killed a certain Nyazengwa (phonetic), alias Kazungu, that was on the 

9th of April 1994 and at the time Nkusi was not present.  He was in hiding at the cathedral.  And without belabouring the point, let me say that your proposition is not truthful.  I, myself, questioned 

Christophe Nyandwi and he admitted to having killed that person.  I was the person who called the gendarmes to imprison him ‑‑ or, rather, lead him to the court of first instance.  The gendarmes took him there.  And on the following Monday I informed the prosecutor, requesting him to issue a warrant of arrest.  And when he asked that the gendarmerie should take him away, he was informed that that person had escaped. 

Counsel for the Prosecution, it was not Nkusi who arrested him.  There were no proceedings over the weekend, and I was not called upon to request his release.  That is what I can say in answer to your proposition, which I find incorrect. 

Q.
It is so correct that I would link it up with this question.  Mr. Nchamihigo, you stated that on the 

9th of April Georges Nkusi, the deputy prosecutor, had gone into hiding in the cathedral.  Why would a deputy prosecutor go into hiding?  That is my question. 

A.
Counsel for the Prosecution, with all the due respect I have for you, I do not know why he went to hide in that place, and I am unable to answer such a question in his shoes because I never spoke with him.  Thank you. 

Q.
But the information you have given is very precise.  You stated that he went into hiding at the cathedral, which means that you were privy to that.  How did you know that he was hiding at the cathedral?  

A.
It is our boss who gave me that information.  When I did not see him in the office on the 7th and on the 8th, he asked his spouse.  When I did not see him on the 7th and on the 8th, he asked his spouse who was the niece of Préfet Bagambiki.  She was the one who said that Georges Nkusi was at the cathedral. 

Q.
I imagine that you were disturbed by that situation, Mr. Nchamihigo and I suppose that you went to visit Mr. Nkusi at the cathedral, did you?  

A.
I did not visit him because the prosecutor had undertaken to follow up his case.  He had tried to see whether he could come back to work.  He told us that he had spoken with him, and Georges had told him that he could not go back to work, and that he was still considering whether he had to come back to work or not.  It was therefore not possible for me and for my other colleagues to go and visit him.  We decided to discuss the matter with the head of the department of public prosecutions to see whether it was possible or whether we had to wait for the situation to calm down, because other persons had arrived at the cathedral.  We were of the opinion that it was not urgent for us to go and visit 

Georges Nkusi at the cathedral, and we decided to ask the head of the department because he knew where he was.  I thank you. 

Q.
So Georges Nkusi was transferred, alongside other refugees, to the stadium on the 15th of April 1994, wasn't he? 

A.
Yes, that is correct. 

Q.
And did you go to visit him at the stadium, having failed to visit him at the cathedral? 

A.
No, I did not visit him at the stadium because my boss hadn't authorised me to do so.  He had decided under what circumstances we could visit him; I am referring to myself and my colleagues. 

Q.
You said that your superior, Paul Ndorimana, had taken a decision as to the circumstances under which you could visit Paul Ndorimana ‑‑ Georges Nkusi, is that what you say?  

A.
The head of the department of public prosecutions spoke to the state prosecutor, Paul Ndorimana, and he had said ‑‑ he had asked whether his colleagues could go and visit Georges Nkusi.  And our immediate bosses did not respond to our request.  Nobody could go to the stadium since it was guarded; only members of the security council could go to the stadium -- I am referring the 

préfectoral security council, as well as the gendarmes.  People could not go there just in any manner as you go to the market, even if some of these people there were our friends. 

Q.
Why couldn't people just go there like that?  Why? 

A.
Because there were people in charge of guarding the persons at the stadium, and, as I have told you, no one wanted to go there under just about any conditions.  There were persons who were authorised to visit them. 

Q.
But you, deputy prosecutor, you could have requested Paul Ndorimana's leave to go and visit your colleague at the stadium.  Would Paul Ndorimana have refused?  

A.
I tried to do that on several occasions, but he told us ‑‑ he told me that he had spoken with his own boss and that he had told us to calm down, that the time would come when we could go and visit him.  Whenever I put the question to him, he gave me the same answer, and I could not go against what my immediate boss said. 

Q.
Mr. Nchamihigo, in talking about your schedule, your work schedule for the 14th and 15th of April 1994, you stated yesterday that you were processing several files in the office.  Do you remember that statement? 

A.
Yes, I remember, Counsel for the Prosecution. 

Q.
You also said that you were waiting for the court to summon you to go and represent the office of the prosecutor at the proceedings for that day.  Do you also remember that? 

A.
Yes, I remember. 

Q.
And you stated that, ultimately, there was no hearing because one of the judges who had to sit on the bench was absent.  That is what you stated yesterday, isn't it? 

A.
Yes, that is what I stated, and that is true. 

Q.
Now, Mr. Nchamihigo, is that not ample proof that the court was not functioning, that the office of the prosecutor was not operational?  Please proceed with your answer.  

A.
No, that was not the prevailing situation at the time.  The office of the prosecutor operated very differently from the court of first instance.  We used to meet on the occasion of hearings concerning criminal cases; otherwise the office of the prosecutor operates in a different manner than the court of first instance.  The office of the prosecutor plays a judicial role.  When there are disturbances or an abnormal situation, due course is had to the office of the prosecutor, to the gendarmerie, and even to the army.  The office of the prosecutor investigates cases, forwards its findings to the court, and the court draws up a schedule in accordance with the cases referred to it by the office of the prosecutor.  That does not mean, therefore, that if the court of first instance was not operational, the office of the prosecutor would also be unable to operate, because the two institutions functioned differently. 

Q.
Am I to infer that from April to July 1994, the court was functioning, but the office of the prosecutor was operational? 

A.
You have understood me correctly ‑‑ partly.  The office of the prosecutor was operational.  But as regards the court of first instance, there was a law, officials went to work, but whenever one judge was not present at the court, there could be no hearings.  Even if a registrar was not present or a judge, they would do other work, apart from sit in proceedings.  What I mean, therefore, is that the office of the prosecutor was operational during that period. 

Q.
Mr. Nchamihigo, during that period you were overwhelmed by the abundance of cases in the docket.  Can you tell the Chamber what was the most important case that you dealt with which specifically pertained your attention?  

A.
As I stated ‑‑ or as I have been saying since yesterday, I investigated cases.  There were some cases that had already been investigated and others that were in the process of being investigated.  The prosecutor had drawn up a schedule of hearings, and he had told me that he would be in charge of administrative matters and he had assigned me to prepare all case files for hearings.  And he also issued instructions on case files that had already been completed.  I, therefore, had to investigate all cases referred by the criminal investigations officers and prosecute those cases.  And during hearings, I was always ready to go and work, and I was waiting to be summoned on short notice and go and defend cases at the court of first instance on behalf of the office of the prosecutor.  I carried out the assignments that the prosecutor had asked me to work on. 

Q.
You took a long time to answer my question and your answer was irrelevant.  My question to you was:  What was the most important case you had to work on?  I expected you to say, it is the case of the prosecutor against such‑and‑such a person.  Your answer should have been as easy as that. 

A.
At the office of the prosecutor all criminal cases have the same value.  All cases referred to us had the same value, and that is why I investigated the cases and prepared for any hearings that were scheduled. 

Q.
Mr. Nchamihigo, I put it to you that the most burning matter at the time was the case of the public prosecutor and Gapfumo et al, that is, the persons who had been abducted at the stadium and had to be questioned at the office of the prosecutor; am I wrong? 

A.
Several witnesses came to testify on the circumstances under which Gapfumo and others were abducted at the stadium.  When they were abducted, they had been told that they were going to be questioned at the office of the prosecutor.  Since it was nightfall, they were led to the gendarmerie post, and that was on the 16th of April 1994.  They spent the night at the gendarmerie brigade, and criminals attacked the brigade and killed them.  

After they were killed, those who were in charge of investigating their case could no longer do so.  So the office of the prosecutor couldn't do his work.  The gendarmerie commander was asked to assign gendarmes, including criminal investigations officers, to carry out an inquiry into the murder of those persons.  The gendarmerie commander agreed to conduct the investigation and he said he will do it expeditiously and submit the report of his investigations.  

He immediately gave the gendarmerie commander a list of persons suspected of having killed those persons.  And when he submitted the first list ‑‑ or, rather, it was the gendarmerie commander who submitted the first list.  When he submitted the first list, the prosecutor said he was going to issue warrants of arrest to enable the gendarmes to arrest the first suspects.  We issued a warrant of surrender to be sent to the gendarmerie commander who had the necessary resources to search for and arrest the persons concerned and bring them to the office of the prosecutor.  And up until when we left the country and went into exile, those persons had not been arrested.  They dispersed in Cyangugu in the Cyangugu population. 
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BY MR. VAN:

Q.
Mr. Nchamihigo, I am glad to hear you say that, at last, a file was opened at the Cyangugu office of the prosecutor regarding the murder of the 17 persons who had been abducted, and that a case file was also opened against the 17 persons.  Because before they were murdered, they were being sought after. 

Now, Mr. Nchamihigo, tell me something.  If it is true that warrants of surrender, as you prefer to say, were issued against Gapfumo, Jean-Marie Habimana, et al, before they were withdrawn from the stadium on the 16th of April 1994, can you confirm that?  

A.
No.  That is not what happened.  Please, listen to my explanations carefully.  I'll repeat them again.  

When those persons left Kamarampaka stadium, they left upon the decisions of the préfectoral security council.  They left in order to be referred to the office of the prosecutor for interrogation.  And up until that date, there were no files opened against those persons.  And when the gendarmerie commander and the state prosecutor, Paul Ndorimana, were with those persons, they realised that it was late and that they ‑‑ wouldn't even be possible to ask those persons to identify themselves.  So the commander ‑‑ the gendarmerie commander and the prosecutor decided to send those persons to the brigade at Rusizi I in order that the following day those persons should be heard.  But that was not done because Rwandese caught up with them at the gendarmerie brigade and murdered them.  So the office of the prosecutor was, therefore, unable to open a file on those persons.  

I would like this to be clear, and I would like the Chamber to understand what I'm saying.  When those 17 persons left Kamarampaka stadium, no warrants of surrender had been issued to that effect.  The warrants of surrender issued were against the persons who had launched an attack against the gendarmerie brigade at Rusizi I.  And those warrants of arrest, let me point out, were issued on the 
17th of April.  That was on a Monday.  Because the 17 persons had left the stadium in the night of the 16th to the 17th, and they were murdered that night.  And Paul and the commander discussed what had happened at the office of the prosecutor, and it was only then that the decision was taken to issue warrants of arrest against the persons who had attacked the gendarmerie brigade at Rusizi I. 

Q.
Mr. Nchamihigo, let us be coherent in our cross‑examination.  The 17 ‑‑ or, rather, the 16 persons were already on a list that was read out at the stadium.  And since the list was read out in public ‑‑ or, publicly, they had to be moved to the office of the prosecutor for questioning.  If the night hadn't fallen, Mr. Nchamihigo, those persons -- if I understood your evidence correctly, those persons would have been led to the office of the prosecutor, which means that there was already a file at the office of the prosecutor concerning those persons.  The night was only a contingency.  What do you say to that, Mr. Nchamihigo?  

MR. HENRY: 

With your leave ‑‑ by your leave, Mr. President, that is a very good example of what I told you a while ago.  Mr. Van is arguing with the witness and trying to reason things out with him.  The rule of cross‑examination is not to engage in polemics or to argue with the witness.  It is meant to allow counsel to put questions to the witness and to thereby elicit answers from the witness.  

Mr. President, that is why I object to this approach Mr. Van is using to cross‑examine the witness.  If he has any questions for the witness, let him put those questions to the witness, and the witness will answer.  But let me submit that he has not laid the necessary foundations for those questions.  Instead of doing that, he's arguing with the witness, and the witness doesn't accept his arguments.  That is why I object quite simply to the approach of the Prosecutor in putting questions to the witness. 

MR. VAN: 

Mr. Henry, cross‑examination does not only consist of questions, it also consists in putting propositions to the witness.  And to put propositions to the witness, you have to lay a foundation. 

MR. PRESIDENT: 

If you could address your arguments to the Court instead of to each other.  

MR. VAN: 

You are right, Mr. President.  

MR. PRESIDENT: 

Mr. Van, we'll permit you to ask the question. 

THE WITNESS:

May I request the Prosecutor to repeat his question? 

MR. VAN:

I perhaps did not properly understand what you said, Mr. President.  I thought you were going to ask a question.

MR. PRESIDENT: 

No.  No.  I had authorised the question, and I had expected that the witness would answer, but he asked for it to be repeated.  So perhaps I could assist.  

Mr. Witness, the Prosecutor has indicated that ,as a result of your previous answer, it appeared that the 17 persons were going to be brought to the prosecutor's office, except for the contingency that night had befallen.  So he asked:  In those circumstances, could you confirm whether a file had been previously opened for them?  

THE WITNESS:

Mr. President, Your Honours, thank you for clarifying that question.  Let me repeat what I said.  There was no case file against those 17 persons.  And if the night hadn't fallen, thereby posing a problem, and if those persons had not been murdered that night, we had planned to open a file against those persons at the office of the prosecutor. 

BY MR. VAN:

Q.
Thank you, Mr. Nchamihigo.  

A.
I also thank you, Counsel for the Prosecution. 

Q.
Mr. Nchamihigo, you stated that you finally went to Kamarampaka stadium on the 11th of May 1994, upon the orders of your hierarchical superiors, to provide for the safety of refugees who had to be transferred to Nyarushishi centre; agreed?  

A.
Yes, that is what happened.  

Q.
Mr. Nchamihigo, how were you to provide for the security of those refugees during the transfer? 

A.
I thank you for that question, Counsel for the Prosecution.  Well, as I explained yesterday, it was something unusual.  The préfecture authorities wanted to commandeer several vehicles, including buses.  But the authorities were also of the opinion that criminals could slip into that site and attack the refugees, and that is why the authorities asked the officials of the préfecture to be ready to make sure security was provided for that operation.  And when the refugees were on board those vehicles, and the vehicles were full, there were gendarmes leading the convoy, while others were following as we led the refugees to the site.  We, of the office of the prosecutor, remained at Kamarampaka stadium up until the last batch of refugees were transferred.  The operation started at 9 a.m. and continued up until 3 p.m.  and remained at the stadium permanently, following the instructions that had been given to us, and making sure that there were no criminals around the stadium.  

At the same time, we made sure that all those who were at the stadium did not withdraw, and we also made sure that the people available were enough, and we made sure that the wrongdoers did not interfere with the operation.  We left the stadium at 3:30 p.m. when the operation for the transfer of the refugees was completed, and all the refugees had been transferred from Kamarampaka stadium to the Nyarushishi site.  

Q.
Mr. Nchamihigo, the situation you have described was one that was highly sensitive and delicate.  I would assume you were armed, weren't you? 

A.
No, we were not armed.  We had our eyes to look around and identify possible criminals.  And then we put them together in groups, then we allowed them to go on board vehicles.  So to carry out that operation, we didn't need weapons; and particularly, as there were gendarmes all over the place, and they were armed.  Some of them escorted the refugees right up to Nyarushishi, and another group of gendarmes stayed behind on the spot at the Kamarampaka stadium.  

Q.
Mr. Nchamihigo, I do not understand.  You are at the Kamarampaka stadium as a security official to provide security for a major operation, and you tell me you were not armed.  That's what you're telling the Court today.  

A.
Well, let me repeat that, and that's what I want this Court to hear.  Now, those who were at that stadium in 1994 to participate in that operation were not armed.  And I can say that it is not only employees of the prosecution office who participated in that operation, there were people from other government departments.  And they had to participate, be involved in the organisation, not only to guarantee security, but, further, to ensure that that operation was properly carried out for the safety of the refugees.  And those who were more specifically responsible for security were the gendarmes.  In addition to the gendarmes, there were people from the prosecutor's office, people from the préfecture, who were not armed, because the gendarmes, who were usually armed, were there.  

Q.
But then, Mr. Nchamihigo, let me put it to you that as a representative of the prosecutor's office and, therefore, as a person involved in security matters, you were entitled to bear weapons, to carry weapons.  Am I mistaken?  

A.
Well, that proposition has no basis, and I say so with the utmost respect.  Because even the prosecutor himself was not armed, yet that did not prevent him from carrying out his work; namely, participating in security meetings with other officials.  So I didn't have any firearm on me, the prosecutor was not carrying any weapon, and the other civilians who had been summoned to participate in that operation were also not armed. 

Q.
Isn't it correct, Mr. Nchamihigo, that you, in the past, had submitted an application to enable you to carry weapon ‑‑ a weapon? 

A.
Thank you, Prosecutor.  When we were required and called to participate in an operation, I think there was a problem between Gishita and Matomo (phonetic).  That was in 1993.  And when I met the people from other préfectures, well, we had that idea; namely, of seeking a licence to bear weapons.  Well, the authorities told us that we could not have any access to such weapons, and that we were protected by law, and that we could at some point ask for protection from the gendarmes.  We were also told that civilians were not authorised to carry weapons. 

Q.
Mr. Nchamihigo, you submitted that application to carry a weapon in pursuance of the law.  

A.
No.  This was because we had met some of the people in particular circumstances.  This was a period when there were disturbances in the Rwamatamu and the Gishita communes.  It wasn't on the basis of any law, whatsoever.  We felt that we could be allowed to carry those weapons because that would have helped to guarantee our security.  But we got an answer; namely, that we were not authorised to bear weapons, and that the law was enough, or sufficient, to protect us.  

Q.
Mr. Nchamihigo, let me put it to you that it was since that event in 1993 that you started carrying a firearm, and this went on right up to 1994; in fact, during the events from April to July.  What do you say to that? 

A.
With the utmost respect, Prosecutor, that proposition is your baby.  I don't share it.  I said I made that application ‑‑ submitted that application to bear weapons with others, and the answer was that we were protected by law and that, in addition, we didn't need any authorisation to bear weapons.  So let me confirm the fact that right up to 1994, in fact until we left the country, I never carried weapons. 

Q.
Thank you, Mr. Nchamihigo.  

A.
Thank you, Prosecutor.  

Q.
(By order of the Court, this portion of the transcript has been extracted and kept under separate cover)
MR. PRESIDENT: 

Sorry.  We just have a concern.  Wasn't this ‑‑ didn't this come from a closed session?  

Is it possible ‑‑ 

MR. VAN: 

No.  It was by video link, sir. 

MR. PRESIDENT: 

But wasn't it in a closed session?  And I think I need to redact the profession of the person as it might identify the witness.  

Is it possible to ‑‑ do you have a transcript in French and English?  Could you show the witness the transcript ‑‑ the French transcript, and show us the English transcript?  You might be able to put the question to the witness in that manner.  So if you have a copy ‑‑ if you show him the transcript, and you show us the English transcript ‑‑ (microphones overlapping) ‑‑ be reading the closed ‑‑ what we ‑‑ what we are concerned about is reading the transcript of a closed session into an open session.  

So we would like to redact that portion from the evidence and allow to you go about it in another manner.  

MR. VAN: 

That's fine.  Mr. President, I suggest that this be done tomorrow, sir.  And I will, then, formally ask for a closed session because I wanted to read it out.  

It's already 5:30 Mr. President.  Thank you. 

MR. PRESIDENT: 

Then, Mr. Van, in terms of your assessment of how much more time do you need?  What do you think?  

MR. VAN: 

Mr. President, I think two hours tomorrow would be enough. 

MR. PRESIDENT: 

Okay.  

MR. VAN: 

Thank you sir. 

MR. PRESIDENT: 

We had started making enquiries about sitting tomorrow afternoon, but as of now it's not necessary to formalise those arrangements.  Do you think you can complete by midday?  

MR. VAN: 

Oh, yes, that's what I intend to ‑‑ that's what is envisaged.  In fact, even before noon.  When you say "noon" you're including the witness who is coming.  But usually we close work at 2:00 on Friday.  So, I don't know ‑‑ 

MR. PRESIDENT: 

We have put tentative arrangements in place, but we will not confirm them until tomorrow morning.  We'll see how things go.  But we've made enquiries from the Court Management Section to put tentative arrangements in place.  But we will expect you to complete by midday, or to try to.  

MR. VAN: 

That's okay, sir.  

MR. HENRY: 

Slight request.  Can the prosecutor make available to us the transcript that he intends to use tomorrow morning in two languages; for us, and for the Accused who is required to answer?  

MR. VAN: 

Well, yes, Mr. President.  That could be given to them tomorrow morning.  It is their witness.  No problem. 

MR. HENRY: 

No, no, no.  Not tomorrow morning, we want it this evening. 

MR. VAN: 

I'm not sure.  You will have them as and when possible. 

MR. PRESIDENT: 

Mr. Van, there's no obligation for you to give it straight to the witness before you ask him the question, but normally we would expect that the counsel would have some information.  And the counsel does not speak to the witness, so your interest in your cross‑examination would not be affected by showing counsel the transcripts you intend to use.  

So I think you should show counsel; you're not obliged to show the witness.  

MR. VAN: 

That's fine with me, Mr. President.  That will be done.  We do cooperate.  

MR. PRESIDENT: 

Mr. Nchamihigo, this comes to the end of your session today.  We take the adjournment until tomorrow morning.  And I remind you, as I've done before, that during this, or any, adjournment while you are a witness, you're not to discuss the case or your testimony with anybody.  

We adjourn until tomorrow morning.  

(Court adjourned at 1735H) 

(Pages 56 to 61 by Vicki Eastvold)
C E R T I F I C A T E

We, Jean Baigent, Sithembiso Moyo and Vicki Eastvold, Official Court Reporters for the International Criminal Tribunal for Rwanda, do hereby certify that the foregoing proceedings in the above-entitled cause were taken at the time and place as stated; that it was taken in shorthand (stenotype) and thereafter transcribed by computer; that the foregoing pages contain a true and correct transcription of said proceedings to the best of our ability and understanding.

We further certify that we not of counsel nor related to any of the parties to this cause and that we are in nowise interested in the result of said cause.



___________________________
Jean Baigent


___________________________
Sithembiso Moyo


___________________________
Vicki Eastvold 
