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P R O C E E D I N G S 

MADAM PRESIDENT:
Good morning to all.  It's nice to see you all again.  

Anyway, the Court's in session.  May we have the appearances for the parties, starting with the Prosecution. 

MR. WHITE:
Good morning, Your Honours, Learned Colleagues of the Defence, lawyers and staff of the Chambers and the registry, court reporters, translators, persons in the public gallery.  My name is Drew White.  I'm the senior trial attorney appearing on behalf of the Prosecutor today.  And appearing with me is Ms. Yasmine Chubin, assistant trial attorney. 

MADAM PRESIDENT:
Thank you.  

Defence. 

MS. POULAIN:
Good morning to all of you ‑‑ and I won't recite like Drew White did ‑‑ but, of course, I think, to all the attendants to this trial.  I am Marie‑Pierre Poulain, lead counsel.  And I am assisted by Kate Gibson, co‑counsel; and also legal assistant, Lauren Tipton, and Eugenia Valenzuela and Majda Dautovic.  I will provide the name after ‑‑ the ‑‑ the spelling.  Thank you very much.  And good day to all of you. 

MADAM PRESIDENT:
Thank you.  

Please note that each party will have two and a half hours for the presentation of his closing arguments.  And then half an hour for the Defence ‑‑ for ‑‑ 30 minutes for the Prosecution's rebuttal and 30 minutes for the Defence rejoinder.  

We will start with the Prosecution's closing arguments.  Go ahead, Mr. White.  

MR. WHITE:
Thank you, Madam President.  The evidence has been heard.  The briefs have been filed.  And today it's not my intention to attempt a comprehensive review of either the evidence or the briefs.  Today I intend to briefly focus on a selected number of topics.  Those potential topics have been chosen because they may warrant clarification or further elaboration.  

I've circulated an outline in the courtroom.  If you've got it before you, you can see that there's 

ten main topics with a substantial number of subheadings.  I won't promise that I'm going to deal with all of those, and I won't promise I'm going to do it in that same order.  But it at least gives you some idea of where we may be going.  The time is limited, so if it pleases the Court, I'll get right to it. 

Dealing first with the basic structure of the case, just a very brief outline to begin, probably about five minutes.  You have before you a six‑count indictment charging conspiracy to commit genocide, genocide, or, in the alternative, complicity to commit genocide, and then extermination, murder, and rape.  The crimes that support those counts took place in April 1994, all of them in eastern Rwanda, all of them within a compact geographic area, and most of them within the administrative boundaries of Murambi commune, the home region of the Accused.  

The crimes of this Accused began at private homes.  They spread to public places.  And they included two places of sanctuary, being two Catholic churches.  And it was at those Catholic churches where civilians were seeking refuge from violence in the area.  The sanctuary of those two Catholic churches, the two parishes of Kiziguro and Mukarange, were violated by this Accused and his co‑perpetrators.  He was there on the scene actively participating, actively conducting the massacres of men, women, and children.  Both of those parishes suffered horrendous loss of life.  

And you'll recall the evidence that at Kiziguro some were slaughtered within the church itself, some in front of the altar.  Some other of the victims were removed from the church while the group of them sang, "We were made to go to heaven."  

Both Mukarange and Kiziguro had survivors of the massacres, and you heard from a number of them.  Each of those survivors had compelling accounts to tell you.  

In total you heard 22 witnesses for the Prosecution.  Every one of them saw the Accused at the scene of a crime.  Every one of them saw the Accused at the scene of a crime with other perpetrators.  Not all of them but some also heard the Accused.  And some of those who heard him remembered the words that he said.  And he told you ‑‑ they told you what words he used.  

Now, the essence of the Defence case is that the Accused wasn't present and that all of the Prosecution witnesses are being untruthful.  The Defence says this is because the Accused has a 

bad reputation and so they're lying about him.  

You listened to 27 witnesses for the Defence.  Most of them came to tell you that they didn't see the Accused; they didn't hear him; and they don't know where he was at the time of the crimes.  It's a distinctive feature of this case that not one of the Defence witnesses ever said where the Accused actually was during the crimes.  No Defence witness testified to actually seeing him at the relevant time.  Only witnesses called by the Prosecution provide you with the information of where the Accused was and what he was doing.  

In that body of 27 Defence witnesses, the Accused produced no family members, no spouse, no offspring, no siblings.  No close friends testified, at least no one that would admit to being a close friend.  There were no business partners.  There were no colleagues.  There were no supervisors, no acquaintances.  Unlike many of the cases here before the Tribunal, there was no witness from the UNDF, the detention facility.  There was not a single witness by the Defence to say where he was, except his victims.  

Now, you would be right to conclude that a man facing a life sentence for the most serious crimes in the world would be very interested in producing witnesses who could demonstrate that he wasn't guilty.  And you would be right to conclude that the family, friends, and acquaintances of such a man would normally be available and willing to tell the truth about what they knew.  Instead, this Accused produced a collection of witnesses that are remarkable for their absence of first‑hand knowledge and their inability to observe.  

Now, that concludes the brief introduction.  

I want to make some comments about the site visit, briefly.  As you know, the Prosecution, along with the other parties, attended the site visit in Rwanda during the week of the 26th of October and observed the proceedings.  The Prosecution submits that the process of the site visit was in accordance with both the itinerary and the directions as to the site visit procedure.  

With respect to the results or the observations of the site visit, the Prosecution received from the registry a report of the site visit filed the 3rd of November, and the Prosecution accepts that report.  The observations made during the course of the site visit in the main, in general, support the Prosecution case in all of its material respects.  

Now, having said that, there's several points I wanted to emphasise.  And the main point of the site visit is the proximity of the various crime scenes to each other.  The distance between the sites is relatively small.  And the distance would have allowed the Accused's presence at the locations, at the crime scenes, within a short period.  That was abundantly clear from having travelled to the sites over the course of several days and covering much of the same ground on several occasions.  

A second point to be noted is that the distance between the Kayonza communal office and Murambi commune, centred around the location of Kiziguro township, is approximately 35 kilometres, more or less, on a tarred road.  And that is a distance that is so short that it would have allowed the Accused's presence at either location within a short period.  Travel back and forth between Murambi and Kayonza was an easy, accessible process. 

The third point to be noted is that the site visit confirmed that many of the Defence witnesses had, we'll say, very limited ability to observe, and in a few cases no ability whatsoever.  For example, two of the Rwankuba witnesses were so notably distant from the events in question that, even if they were able to look in just the right direction at just the right time, any potential observations that they could have made must necessarily carry very limited probative value. 

A fourth point to be noted ‑‑ and this is the final point to be noted at the moment regarding the site visit ‑‑ is that it was also apparent that an intervening 16 years ‑‑ some of the buildings and surroundings had obviously changed.  That was particularly true with respect to new construction and especially notable with respect to schools.  There were a number of moments when we actually saw the schools under construction.  So it's clear the sites were in the process of changing while we were there. 

Now, the next topic I want to deal with is an issue of timeline.  And I want to deal with this in both a broad way and then focus on a couple of aspects more narrowly that ‑‑ that I think warrant more attention.  So in the broadest sense, the essence of the timeline for these crimes is quite straightforward.  The majority of the crimes were committed in the second week of April 1994, commencing a few hours after the death of the president on the night of April 6th.  

Beginning in the early morning hours of the 7th of April, the Accused circulated in his home commune, visiting a collection of sites in close proximity.  As I said earlier, he started with private homes of individuals.  

Now, at least nine Prosecution witnesses saw him that day.  At least three Prosecution witnesses also saw him in the area the next day, the April ‑‑ April the 8th.  And the day after that, April 9th, again, there's testimonial evidence from at least three witnesses who saw him.  On the 10th of April, testimony from three witnesses puts the Accused at Kiziguro parish the day before a large‑scale attack and massacre.  

On the 11th of April, six eyewitnesses confirm the presence of the Accused at Kiziguro parish on the day of the massacre.  Two of those witnesses see him in the early morning sometime after daybreak.  All six of those eyewitnesses see the Accused at the parish in the late morning.  And three of those witnesses also see the Accused at the parish in mid‑afternoon.  

On the 12th of April, there's a significant attack at Mukarange parish where three more eyewitnesses describe the Accused's presence and actions.  And it is notable that Mukarange parish is approximately, as I said, 35 kilometres from the Accused's own regional centre in Murambi, but it's also notable that the parish itself is only a few kilometres from the Kayonza commune office where the Accused was also observed.  

In fact, over the course of several days, five eyewitnesses see the Accused either at or in the near vicinity of the Kayonza communal office.  And the last reported sighting of the Accused at that office or in that vicinity was the night of the 14th, 15th of April.  

Now, it's notable that the Accused said he wasn't present at any of these places.  And it's notable that none of the Defence witnesses give any evidence whatsoever as to where he was. 

But in mid‑April the Accused leaves the proximity of his home region and heads south towards Tanzania.  He was seen by three Prosecution witnesses in mid to late April in the vicinity of the 

CERAI school in Rukira commune at Kibungo préfecture.  The evidence is that the Accused was there for a few days.  But it is equivocal as to exactly how long he stayed.  Notably, Defence evidence confirms that the Accused did pass through that region and was in that township.  The Accused fled Rwanda and passed into Tanzania on an uncertain date sometime in the second half of April 1994.  And that's the essence of the timeline.  

There are some small clarifications that I think are worthy at this point.  And one of those clarifications involves the 7th of April.  Now, if you're reviewing the testimony of Witness BBM carefully, you may note that the evidence that was given on the 20th of October 2009 as to the Accused being in the Gakoni neighbourhood of Murambi between 7 and 8 a.m. on the 7th of April ‑‑ that that evidence does not rest comfortably with the time estimates of the other Prosecution witnesses as to where and when the Accused was seen.  

In this regard, I would like to direct your attention to the Prosecutor's pretrial brief filed the 19th of August 2009.  And if you review page 49, at paragraph 13, you may wish to note that the Prosecutor does not rely on the testimony of Witness BBM with respect to the 7th of April.  

Now, during the testimony of Witness BBM, he referred to the date of April 7th.  That's clear.  It's on the record several times.  The witness wasn't challenged on that date by the Defence.  And there's no statement to the contrary in evidence.  So what we're left with on the record is the Prosecutor's prior notice that the witness was not being called with respect to that date and the witness's unchallenged testimony as to the date 16 and a half years after the fact.  The Prosecution position is that while you can rely on that witness, BBM, generally, you ought not rely on that specific date.  

The second point that may be worthy of some clarification here is that you will have noted, of course, that the evidence regarding the estimates of time are given in terms of a range, by witnesses generally, or a time period.  And those estimates do not attain a level of precision that a timekeeper might ‑‑ might testify to.  In a largely rural, a largely agrarian population, the tendency to general estimates of time is understandable.  Coupled with the significant passage of time since those observations as well as the trauma and the number of events taking place in that period, some imprecision in times and dates is reasonable.  

A case in point is Witness BBR, who described seeing the Accused for "less than ten minutes" in the Rwankuba neighbourhood, which is where the Accused was born in 1953.  Witness BBR said that he observed the Accused for less than ten minutes on the morning of April the 7th.  

Now, the Defence closing briefs deal with this issue.  You can find that at page 46, footnote 173 in the ‑‑ their brief.  And the Prosecution is in material agreement with that Defence submission that no evidence was led on precisely when BBR saw the Accused.  

However, BBR did testify that he heard a radio communiqué at about 7 a.m. regarding the death of the president.  He said, although he didn't have a watch, he believed it was around seven.  He then told some family and some neighbours about the news he'd received.  And he also told them he was going to the Rwankuba secteur office to assess the situation. 

There was no precision about exactly when he left his house or when he arrived at the office.  But it is a logical inference, as pointed out in the Defence brief, that it must have occurred sometime before the time estimate of 10 a.m., because Witness BBR described another event, an attack occurring at about 10 a.m., which was after the Accused had left Rwankuba centre.  So what we're left with then, for BBR and for some other witnesses, is a range of estimated times.  And that range will necessarily be equivocal.  

In the final result regarding time, the Prosecution submits that the accounts of the witnesses are compatible with respect to the general range of time.  They're consistent with respect to the sequence.  And they're compelling with respect to the overall narrative.  

Now, I want to move to the next topic, which is some discussion of the intent of the Accused.  And one of the best ways to determine criminal intent is to assess the words of the Accused.  As Judges you're in the fortunate position of having the evidence of some 12 Prosecution witnesses who not only saw but they heard what the Accused said and they quoted some of those words.  

If the video booth could assist me with taking the feed from the computer rather than the courtroom.  

I have a small presentation.  I'm going to show you some of those words.  So I'm waiting for that to come up on the courtroom monitors.  There we are.  We'll get rid of this little message.  

These are the witnesses who provide direct quotes of what the Accused said.  You'll see their pseudonyms on the left.  You'll see their dates of testimony on the right.  And then in the middle you'll see the date and place where the words were heard.  

For two of the witnesses, you'll see that there's multiple dates and sites.  For example, Witness BVQ hears the Accused both at Kayonza on the 11th and 12th of April, but also he hears him on the 7th of April at Gakenke.  Further, you'll notice that Witness BBJ hears the words of the Accused on the 11th of April at Kiziguro but also on the 8th of April at Kayonza and that there's a notation there also at a roadblock.  There's actually three sites. 

Now, this isn't a comprehensive collection of the quotes of the Accused.  There is other quotes in the record.  And this collection does not include third‑person references, such as, "He told them to do this" or "He told them to do that."  Not including that here.  These are just the direct quotations that are in the transcript, the words that he spoke at the time, as indicated in the transcript by the quotation marks. 

JUDGE MUTHOGA:
Mr. Drew, are you proposing to tell us what the words were or just that the words were spoken at a certain time?  

MR. WHITE:
Your Honour, for about the next 15 minutes, I'm going to show you the words.  They're going to come up on the screen. 

JUDGE MUTHOGA:
And we will somehow end up with a copy of this ‑‑ a readable copy of this in some form?

MR. WHITE:
If you request it, I'll provide it. 

JUDGE MUTHOGA:
We do request it. 

MR. WHITE:
I'll provide it. 

All right.  Now, there are some themes in these words that I want to introduce to you.  Because what you're seeing is not only the intent of the Accused but also a series of themes within the message that the Accused is conveying.  These common themes are part of the indirect corroboration of the 

witness testimony about the message of the Accused.  The common themes in the message and the meaning of the Accused's words will lead you to conclude that you heard the testimony of honest people giving an honest account of the intent conveyed by a criminal mind. 

The first theme is the theme of dirt.  There are three quotes that refer to the theme of dirt.  This clearly conveys a message of dehumanisation.  The record is clear that the term "dirt" meant the Tutsi.  Witness BAQ stated it expressly.  

The equation, the connection of dirt with Tutsi is to render an entire ethnic group as being without value, as insignificant, as something to trample upon and as something to be swept away.  You'll note that the language "dirt" alludes also to a form of cleaning.  It's a theme that will come up.  In the context of ethnicity, it's an allusion to criminal intent.  

The fact that each of these three witnesses heard the Accused use the theme of dirt is an indirect corroboration of the message itself.  And the fact that each of the three witnesses heard the Accused use the theme of dirt on different occasions is a further indirect corroboration of that message by virtue ‑‑ it's repetition.  The fact that each of the three witnesses heard the Accused use the theme of dirt at or near the vicinity of the Kayonza commune office on different occasions is also an indirect corroboration of that message. 

Another theme is a theme of looking or searching.  And this conveys a message of instruction.  The demand is clearly a form of order.  There is a connotation that there's a relationship of authority by the speaker to the listener.  

It also conveys the message that the demanded action is not defensive but offensive.  The intended victims are not attackers.  The victims are hiding.  

Witness BBR heard the Accused give an order to search in Rwankuba centre on the morning of 7 April.  Witness BVQ heard a similar order about 10 kilometres away in Gakenke secteur later that same morning.  

The third theme is looting.  It also conveys a message of instruction.  This message is also supervisory in nature as it describes a form of conduct to be avoided.  

Once again, you can see the element of authority.  But here the authority urges something not to be done.  The message is a clear indication that the Accused felt powerful and influential enough to make an order to prevent criminal activity, if he wanted to prevent it.  The message also implies that the criminal activity of looting is counterproductive to the actual goals of what the listeners are being instructed to do. 

As previously noted, Witness BVQ was in Gakenke on the 7th of April while Witness AIZ was in Rwankuba earlier that same morning.  

The fourth theme conveys the message of reward.  Once again, it is an instruction.  Once again, two different witnesses recount the theme and identical language on two different occasions at two different places.  

The distinctive nature of the language is striking.  With respect, Your Honours, this falls into the category of you just can't make this stuff up. 

The fifth theme is that of sex.  It conveys a dual message of both violence and reward.  And once again, it's an instruction.  And once again, two different witnesses recount the theme on two different occasions at two different places.  

And we have the theme expressly of reward.  It's an express message in exchange for violence.  Again, it's an instruction.  And again, two different witnesses recount the same theme on two different occasions at two different places.  

Now, the core of the message relates to the theme of reward in the sense that it's reward for work.  And once again, it's an instruction, but here it's also an admonition, a form of instruction that encourages greater activity.  Here the theme of work conveys the express message of violence.  

These are orders, plain and simple.  The criminal intent behind the theme, behind the message, behind the language is crystal clear.  "Work relentlessly.  There is no other work to do other than killing the Tutsis.  And I will reward you."  The theme of killing Tutsi as a form of work is attested to by both Witnesses BBJ and BBR.  

But there's another aspect to the theme of work that's notable here.  And that is the absence of work.  The same theme of killing Tutsi as an authorised form of work is also conveyed in this negative form by admonitions that the work is not being done.  

Now, notably, one of the Defence witnesses, LA43, had this to say about the Accused's attitude to work ‑‑ and I'm quoting now from the 2nd of March 2010, page 59 (sic), line 12:  "He did not like idle people."  

The Defence brief confirms this assessment where ‑‑ the brief itself states at page 11, paragraph 17:  "The Chamber heard numerous witnesses speak of Mr. Gatete's disdain for idle or lazy people and those who sat around doing nothing."  

This commentary corroborates indirectly Prosecution witnesses who quoted the Accused as stating exactly those sentiments.  This negative form of work theme imparts a message that, "I'm watching you."  Now, that's a classic aspect of supervision and management.  

And in the next aspect of the ‑‑ this theme, you'll see that expressly, the theme of work explained in classic and complete managerial format.  The first sentence of this observation is the observation of the situation at hand.  "The Tutsi here are not dead."  

The second sentence is the assessment of what the worker has done.  "You have done nothing."  

The third sentence is the motivation to do better.  "The Inkotanyi are close at hand."  

The fourth sentence is expressing the means by which the work will be done.  "I'm going to lend you my Interahamwe from Byumba, and they will assist you in cleaning and/or killing all the surviving Tutsi."  

The fifth sentence is the direct, unequivocal order which even includes the standard by which the work will be assessed.  "You have to kill all the Tutsis and you should not even spare fetuses."  

The message here is cold to the point of chilling.  And it's calculating to the point of criminally pathological.  

Now, the next theme expands on the pathological by making it unmistakable who the subject of the work is.  It's self‑explanatory here.  The subject of the work ordered by the Accused will be civilian Rwandan citizens.  Six of the 12 witnesses who quote the Accused confirm express language identifying ethnicity.  

Now, the last theme is the core of the theme.  It conveys the express message of the Accused's solution to his perceived Tutsi problem.  There is no clearer expression of genocidal intent than orders to kill made on multiple occasions at multiple sites to multiple perpetrators.  Nine witnesses testified to hearing the Accused give express, oral orders to kill.  

The core of the message:  "Work relentlessly.  There is no other work to do...than killing the Tutsi." 

Now, Your Honours, because the presentation I've just given you of those foregoing themes all dissected the words of the Accused, for the clarity of each of those individual themes, I'm going to present the words here now in their full quote context for each of the 19 quotations that I've just shown you.  

"You see, Munana is refusing to go, so we will kill you all."  "Kill."  "Exterminate these refugees so that when their followers come they will find no Tutsi here."  "How many Tutsi are remaining there, because the Inkotanyi are almost here."  

I'm not going to read all of them.  But I'm showing them to you for the purpose of the context in which they were provided.  

All right.  That is the end of that particular presentation.  If the video booth could come back to the live feed from the courtroom. 

I want to move now to another topic, and that is the topic of authority and responsibility.  

Criminal responsibility for the Accused's conduct follows from his abuse of the trust and authority placed in him by his fellow Rwandan citizens.  He could have chosen to protect them but instead chose to be a leader in a campaign of genocide in eastern Rwanda that resulted in the deaths of 

tens of thousands of civilian men, women, and children. 

MADAM PRESIDENT:
Excuse me. 

MR. WHITE:
Now, the Accused didn't act alone.  As a national authority figure, he guided the regional authorities, who in turn guided the local authorities, who directed the citizenry to participate in genocide, all of this by means of instilling and manipulating fear.  Effectively, it was the fear of the other, the fear that someone else was coming to get them, the fear of ethnicity.  

That pattern of leadership was repeated throughout the country.  The Accused acted in concert with other national, regional, and neighbourhood leaders.  But distinctively, as a national leader within his own region, he acted on the ground, ordering and leading the local authorities by circulating and going to numerous scenes of crimes in progress.  He sanctioned and approved those crimes by virtue of his influential presence. 

JUDGE MUTHOGA:
Mr. Drew, you classify him as a leader based on what?  

MR. WHITE:
Well, there's a collection of pieces of evidence.  There's his formal employment position in the ministry of children and families, a national position.  There's also the influence that he derived from his prior position as the bourgmestre of Murambi.  More importantly, there's his general reputation, which my learned friends brought considerable evidence about, to the effect that everybody knew him.  He was well known, and he was influential.  

JUDGE MUTHOGA:
So his leadership was an acknowledged leadership, leadership arising from positions held, or was it undefined administrative responsibility leadership?  

MR. WHITE:
Your Honour, I think it's the former and not the latter.  It's not a defined administrative leadership that he possessed.  It's, rather, the leadership of, shall we say, a famous person. 

With respect, he used that fame, that influence in the process of a genocidal conspiracy.  And his role within that conspiracy was effectively as a coach to the crimes that were taking place.  

Now, I cite here to the Defence brief where they conceded at page 23, paragraph 45 that the Accused had been given a "terrible reputation" and that "It is a reputation which allows him to be inserted into the role of a genocidal villain."  

You may recall the testimony of Defence Witness LA16 who admitted to being one of the 

Murambi region killers and who fled to Tanzania.  But he also conceded to the Accused's important role.  

And I quote now from the transcript of the 9th of March 2010 at page 11, lines 16 and 18.  Question:  "You were crossing into Tanzania with Jean‑Baptiste Gatete at the same time because he was still an important Hutu leader in your region."  Answer:  "That is correct." 

I want to move to another topic now, if it please the Court.  And this is a topic of conspiracy.  

So the video booth has taken the feed from the courtroom and put it ‑‑ or from the computer and put it up on the screen.  I want to discuss briefly some of the elements and factors with respect to conspiracy to commit genocide.  

Of course, the primary allegations are legal, the definition of actus reus and mens rea.  The actus reus is, simply enough, entering into an agreement between two or more persons whose common object is to commit the crime of genocide.  The required mens rea is the intent to enter into an agreement whose common object is to commit genocide.  

The legal standard is that this agreement may be tacit and it's not required to be formal, express, or in written form.  The agreement can be inferred from conduct, indirect evidence, or circumstances.  The circumstantial threshold for concluding that the standard is met is the only reasonable inference based on the totality of the evidence.  

Now, with respect, there are three primary factors that a Trial Chamber can use to infer that the Accused conspired to commit genocide.  One of those factors is a concerted and coordinated action over a period of time.  Another factor is extensive cooperation.  And a third factor is the interaction and interdependence of the participants.  

In the case before you, you have each of those three factors.  You have concerted and coordinated action over a period of time.  You have the events of the 7th of April in Murambi, the circulation of the Accused to different locations and homes of individuals in different cellules, Akarambo; in Rwankuba secteur, his home region; Kiramuruzi secteur; Nyabisindu secteur.  All of these within about, more or less, a 10‑kilometre radius, a small area.  

On the 10th of April, you have him at the Kayonza commune office and on 11th of April at Kiziguro parish.  On the 12th of April, you have him at Mukarange parish and then in mid‑April, later on, at the CERAI school in Rukira.  

You also have the factor of extensive cooperation in the evidence.  You've got extensive cooperation in at least four senses.  It's extensive cooperation in the number of people cooperating.  You've heard of the ‑‑ the large numbers of people that gathered, for example, at the parish who surrounded the people seeking sanctuary.  

Secondly, you've got an extensive range or types of people cooperating.  Here we can see some of those types:  The Interahamwe, the militia, communal police, various civil authorities and 

military authorities.  There were soldiers, gendarmes.  

You also have an extensive period of time over which the people cooperated.  Many of these events took many hours, not just moments but hours of slaughter.  

And finally, you have extensive locations.  So in all four of these senses of extensive, you have cooperation that can lead you to conclude that one of the primary factors for conspiracy is met.  

You've also got the interaction and independence.  There's the timing of the attacks, particularly with respect to the large‑scale attacks at Kiziguro and Mukarange.  Those attacks required transportation of people to and from.  It required distribution of weapons.  

And, Your Honours, I'd ask you to note here that, particularly with respect to Mukarange parish massacre ‑‑ the cooperation that was necessary when some of the attackers brought firearms and other attackers brought the bullets.  Now, there is no greater example I can provide you than interaction and interdependence.  A firearm without bullets is no good, and the bullets without the firearm is no good.  But together they're deadly.  

You have the evidence of on‑site supervision, the instruction, the encouragement, the ordering.  All of this goes to show the interdependence of the participants.  

There's the evidence of the selection of the victims ‑‑ the selection of the victims.  It wasn't random at all.  In fact, there's some evidence that lists were made, that people's names were taken before the slaughter, that people were sorted into ethnic groups.  

Here I'd note that there's evidence at Kiziguro parish that, in fact, while the massacre was going on, when it was in full swing, the Accused caused the killers to stop, to pause clubbing the victims to death, to cease using their machetes, and to wait until some more sorting and selection had gone on.  

The Accused told the killers to stop.  Let's take the Hutu out of the group.  Once they were extracted, what was left was Tutsi and the killings commenced again.  

And then you have the evidence of the killing and disposal, very interactive, very interdependent.  

All of this is evidence that shows you a pattern of action.  And the Accused's pattern of concerted, coordinated, cooperative, interdependent interaction with multiple co‑perpetrators at multiple sites on multiple occasions can be explained only by a single, reasonable inference, and that single, reasonable inference is that the Accused entered into an agreement with others to participate in massacres whose common object was to destroy the Tutsi ethnic group in whole or in part. 

Now, if I may, I want to move to a collection of other issues that are going to be brief.  I'm going to categorise these for the moment as a collection of legal issues, although there's also some factual matters that arise.  

And the first of these legal issues that I want to make commentary about is the issue of beyond a reasonable doubt.  And the law is well established, and it's not going to benefit from any review I might give it now.  The topic is dealt with in the Prosecutor's final brief in chapter 5, page 76 and 77, at paragraphs 223 to 227.  

But there's one point that's worthy of special emphasis in a case like this, because there are many ‑‑ multiple scenes, multiple crimes, and many witnesses here.  And the special point to note is the timing of your assessment of what it is for facts proven beyond a reasonable doubt.  I say the timing because it ‑‑ it is correct that all the facts upon which an accused will be convicted need to pass the threshold of being proven beyond a reasonable doubt.  

But with respect, those individual facts are not assessed sequentially in isolation from the fact pattern as a whole.  The facts are assessed in light of all the evidence, on the totality of the evidence.  And it is entirely consistent for you as a trier of fact to have some doubt about a particular fact but to resolve that doubt one way or the other after consideration of the whole of the evidence.  

Now, I'm going to pause here to use a metaphor from my own family life.  My mother was very fond of jigsaw puzzles, you know, those big thousand‑piece things that get spread all over the dining room table.  And she would try to engage me in doing these jigsaw puzzles with her.  I wasn't all that interested.  

But I picked up a couple of principles from her, and I think they're applicable to this issue of beyond a reasonable doubt.  My mother said:  First of all, don't look at the picture on the box when you're doing the jigsaws.  That's cheating.  First, you put the pieces together, and then you see what it looks like.  

Okay.  That sounds reasonable.  

The second thing she said was:  Take all the pieces that have straight edges, that show a border, and line those up because that's going to give you the parameters of what the whole thing's going to look like and how it's all going to fit together before you know what it looks like.  

And here, of course, in this case we have some straight‑edged pieces.  We have some admissions.  We have some judicially noticed facts, things of that sort.  We can line these things up.  We have the indictment, the counts, the chart, the notice.  That's what defines what the crimes will be inside of this jigsaw puzzle of facts.  

And the third thing my mother told me was:  When you're looking for different pieces to fit together, try them out, see how they fit, put a few of them together, and then set them aside and then look for some other pieces that might match.  But don't discard them and don't take them apart at that point.  Just let them sit there and see how they fit into the overall pattern at the end.  

And that's the point I'm making here, Your Honours.  When you're assessing beyond a reasonable doubt, you take all the facts; you see which ones are fitting together and how they interlock.  But you don't say at that point:  Well, this isn't a picture of, you know, a vase of flowers.  No.  It's only a 

few pieces that might become that picture.  So you don't assess them individually and discard them and take them apart again.  You just keep fitting the pieces together, and you see where it all goes, and you look at the thing and the totality of it. 

Now, on the topic of circumstantial evidence, the final brief of the Prosecutor sets this out in chapter 5, at pages 67 and 70, paragraphs 186 to 196.  What's worthwhile to note here, to emphasise now, is the power of circumstantial evidence when it accumulates.  As circumstantial evidence accumulates, there's an increased probability of drawing correct inferences.  Now, because the legal standard here for conviction on circumstantial evidence is that the inference must be the "only reasonable inference based on the totality of the evidence", the increased probability flowing from accumulated 

circumstantial evidence is a key issue before you. 

Now, Your Honours, this is why the Prosecution has presented to you an accumulation of evidence about multiple crimes at multiple scenes.  It is because an inference that might not have been the only reasonable inference when looking at a single event, single instance piece of evidence, can become the only reasonable inference when looked at in light of the whole of the evidence. 

Now, this same point about circumstantial evidence also relates to the next brief topic, which is corroboration.  Because corroboration can be both direct, as when two witnesses at the same 

crime scene give the same account of the crime, and corroboration can also be indirect, as when two witnesses at different crime scenes give accounts of the same crime by the same person.  

In this case there's a substantial body of evidence that is direct corroboration.  And that's a straightforward matter for you to assess.  So I'll make no further comment about it at this stage.  

But as for the indirect corroboration, Your Honours, it's worthwhile to note that, because you have available to you the evidence of multiple crime scenes, you also have the opportunity to compare that evidence back and forth.  And when you do that, you will see that the witnesses independently describe a materially consistent modus operandi of the Accused. 

Now, the next topic I want to make some reference to is the topic of exhibits, because the Prosecution submits there's also corroboration in the record from exhibits.  Now, there's two points to make in this regard today.  The first point is with respect to Exhibits P. 26 through 29 and P. 35 and 37.  

Now, those exhibits are lists of names.  And they were used by the Prosecution during cross‑examination of Defence witnesses.  The witnesses were asked to provide information about specific names on the list.  That information they provided was often very instructive.  

I cannot be more specific in open session.  But I do want to point out that what the witnesses say about those listed names on those exhibits may be very helpful to you in assessing the evidence.  

I move on to emphasise a second point, which is that the record of exhibits is there for you to consider.  That seems a simple point.  You are not prohibited or restricted from considering any of the information on any of the pages of those exhibits.  What you do with the information and how you weigh it is up to you.  It is your discretion.  But the exhibits are there for your deliberations.  

I make this point because a Defence motion filed subsequent to the filing of the final brief has sought to persuade you that portions of certain Defence exhibits are not available for consideration.  The Prosecution position is that there is no known principle in law where the party who places an exhibit into the record gets to select what the other party and the Bench will say and conclude about the exhibit.  When a party puts an item into evidence, they may hope it supports their case but they take the risk that others may have contrary submissions or inferences from that piece of evidence.  

That leads directly to the next topic, which is prior statements.  In making reference just now to the general principles concerning exhibits, I had in mind some specific exhibits in this case.  Those exhibits are, generally, the prior statements in writing of the Prosecution witnesses.  More specifically, these are 24 exhibits entered by Defence during the Prosecution case in chief while used during cross‑examination of Prosecution witnesses.  

Now, in particular, the Prosecution refers here to ‑‑ I'm going to ‑‑ I'm going to do it in reverse.  I'm going to say to ‑‑ to the Defence exhibits, excepting ‑‑ so from numbers 1 through 36, excepting the 

12 numbered 3, 5, 8 through 12, 15, 18, 22, 23, and 28.  In other words, all of the other ones are statements. 

Now, in tendering those exhibits into evidence, the Defence did not seek to limit their use or to describe any purpose for which those exhibits would be used.  They became part of the evidentiary record without limitation.  Now, it is correct that generally accepted procedures and principles of evidence do not entitle the party who produces a witness to also produce into evidence a prior written statement of that witness.  

No such rule applies to the opposing party.  An opposing party can tender into evidence a prior 

written statement of the other party's witness, if they wish.  Those statements tendered are properly part of the record.  

The general procedure proscribing the use of prior written statements for your own witness is based primarily on the principle of orality, of the presentation of evidence in its oral form.  And the triers of fact generally prefer to have the case presented by evidence from a witness's mouth so that they can assess the truth of what the witness may be saying.  But having chosen to enter the prior statements of Prosecution witnesses, for whatever reasons, the Prosecution submits that the Chamber's entitled to look at those and consider them. 

Now, the next topic I want to deal with briefly is judicial notice, because, as you know, an application for judicial notice of facts of common knowledge was made and granted.  And consequently, it has already been judicially determined that a genocide against the Tutsi ethnic group occurred in Rwanda and that there were throughout Rwanda widespread and systematic attacks against the civilian population based on Tutsi ethnic identification.  

Now, the question becomes:  Did the Accused participate in that genocide or the widespread and systematic attacks?  The Prosecution says that the evidence shows the answer to that question is emphatically yes.  

But that still leaves a subsidiary question that remains from the judicial notice finding.  And that is a question as to who the Accused participated with in the genocide or the widespread or systematic attacks.  

The Prosecution says that, certainly, the Accused participated with those who immediately surrounded him at the specific massacre sites.  But according to the facts of common knowledge, those were not the only massacres.  So it is clear that those were not the only participants in a nationwide genocide that occurred.  You are entitled to consider that the Accused participated with each of those others who've been convicted of genocide because it was one genocide committed nationwide.  

Now ‑‑ 

JUDGE MUTHOGA:
What is the ‑‑ what is the legal premise for that?  The fact that a genocide occurred in ‑‑ in Rwanda establishes that anyone who participated in genocide was participating with all the other participants of the genocide.  Is that the legal proposition you're putting forth?  

MR. WHITE:
I think I would narrow it slightly, Judge Muthoga, and say that those who've been convicted of genocide in Rwanda in 1994 participated with all of the others who have been convicted of genocide.  But in that sense, yes.  It is a very broad pool of co‑participants.  The Prosecution says that follows logically by the fact that you cannot have a genocide that wasn't committed by someone.  So the judicial notice finding that genocide occurred must also include the corollary that it was perpetrated by individuals.  

All right.  If I may then now move to what I'm going to term some Defence brief issues. 

JUDGE MUTHOGA:
If your proposition is right, Mr. Drew, is it necessary for any person accused of genocide ‑‑ for any ‑‑ for the Prosecution in any matter in which they have charged somebody with genocide to bother establishing his participation with anybody else?  Isn't it then just enough to show that this particular Accused committed genocide or acted in the commission of that genocide and, therefore, have it cured, as proved?  He participated with everybody else who had ever been con ‑‑ convicted or who will ever be convicted of that genocide. 

MR. WHITE:
Judge Muthoga, I think my answer to that is that it will depend on the facts of the participation of the particular accused.  So, for example, where the Accused did participate with others, then it would follow that you'd need to have evidence of that, in other words, in the ‑‑ in the accompaniment, in the participation, in the supervision, or the ordering.  

However, that's not necessarily the case because it's also possible to postulate that an individual can commit genocide without participation with anyone else directly.  In other words, it could be one person acting on one occasion at one place against individual victims.  It might be one neighbour killing another.  That doesn't mean it's not part of a genocide.  

In the final analysis, Judge Muthoga, I think that, with respect to this case, nothing will turn on the determination of whether or not that broad pool that I've now described of genocide perpetrators is linked to this particular Accused.  But the Prosecution puts forth the concept that it's consistent that there was one genocide in Rwanda and that that also follows from the finding of judicial notice.  

Now, as I said, if I am going to move to some Defence brief issues ‑‑ one of the issues I want to deal with here is the issue of vehicles.  And one of the things ‑‑ one of the aspects I want to point out is that you heard quite a bit of evidence from quite a few witnesses about different vehicles.  

One of those witnesses was a Defence witness, Defence Witness LA16, who told you that he was in a collection of vehicles that was fleeing Rwanda and crossing into Tanzania.  And he told you that he was in one of those vehicles and the Accused was in the lead vehicle.  Now, he described that lead vehicle, Mr. Gatete's, as being approximately 5 metres in distance from the vehicle that LA16 was in.  And he described it as a vehicle that was close to white.  

LA16 also told you about a second vehicle in that line, and that was a vehicle that he described as a white Toyota Hilux.  His evidence was that that white Toyota Hilux, second in line, was actually a vehicle from Kayonza commune.  

And he included the rather astounding piece of evidence that there was another Gatete in that vehicle, Gatete number 2, whose first name was apparently Karake.  So that in the lead vehicle we had Jean‑Baptiste Gatete, and in the second vehicle we had Karake Gatete.  

He then told us that there was a third vehicle which had another Gatete.  This was Gakunzi Gatete.  And that vehicle was driven by the son of Valens/Byansi.  He described it as a yellow Toyota Hilux, and he claimed that he didn't recognise the other occupants in that vehicle.  

And then the fourth vehicle in that line he described as a green Toyota Stout.  He said it was a vehicle that was owned by Félicien Nyilingango.  And, of course, you'll recognise that name because the acts attributed to Mr. Nyilingango in the Murambi region were widespread.
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MR. WHITE (continued):  

Now, LA16 says that he was in this vehicle with Nyilingango and a collection of others, a 

Gaspard Simpari, Nkizabandi, Haguma, Uwimbabazi, Katangwa, Ancille, Mukahaguma.  And one of the astounding things that LA16 revealed is that the people in that vehicle, number four, the green 

Toyota Stout, were also people that on the 7th of April went to the residence of victim Murekeyisoni ‑‑ and you will recall that evidence, this is the woman who was beaten to death, the pregnant woman.  And then LA16 confirms that in fact those same people also went to Kinyogote's with him on that same morning.  Now that's significant because some of that evidence corroborates what the 

Prosecution witnesses have said about vehicles moving around in that area that day.  

Now, LA16 said one other distinctive thing about vehicles.  He said that there's a fifth vehicle that wasn't in the convoy going to Tanzania, but it was a red Toyota Hilux.  And he said that was the vehicle that:  "We went to Rwankuba on board a vehicle belonging to Mr. Munyuza ... A red Toyota Hilux."  Now, that's significant as well because again Prosecution witnesses describe a red Toyota ‑‑ or, rather, a red pickup truck. 

Now, it's clear that the Accused had access to a number of vehicles during the period in question that we're dealing with.  So we've got the four in the convoy, the one that Mr. Gatete is driving at the front and there's the Kayonza commune pickup; there's the yellow Toyota; there's the green Toyota; there's the red Toyota.  Then the Defence brief indicates that the Accused also had his own vehicle which they call ‑‑ say is a white Peugeot.  It's a saloon car.  So we know he has access to that. 

And then there's also evidence of a ‑‑ what might or might not be a seventh vehicle.  It's hard to tell from the evidence, it's equivocal, but you may recall the evidence from Witness BVQ, who says that at the roadblock near the Kayonza commune office he was in, he describes as a white Nissan Sunny saloon.  He says Gatete took that vehicle.  He killed people and took the vehicle away.  Now that, in and of itself, doesn't get us very far.  But you will also recall the evidence of Witness BVQ who says he also fled into Tanzania.  He also crossed the border at Rusumo falls and as he did so he saw that same vehicle in the accompaniment of Mr. Gatete where he'd been arrested at the border. 

Now, Your Honours, whether the BVQ vehicle described as a white Nissan Sunny saloon is the same vehicle that Mr. Gatete is driving, according to LA16, honestly I think the evidence is equivocal, there's not going to be a determinate way to decide that.  But I raise it because I know that the Defence brief spends considerable time talking about vehicles in an effort to persuade you that the Prosecution evidence is entirely unbelievable because there are different descriptive variations from one vehicle to another.

So I point this out as part of the overall theory of the Prosecution that the Accused had access to a number of vehicles and that the Prosecution witnesses describe some of those vehicles, although admittedly at times the descriptions are not as precise as they might be.  

All right.  I'm going to move ahead to another topic.  We can close off the feed from the computer and go back to the live courtroom feed, please. 

I'm going to make some very passing reference to the issue of admissions by the Defence.  You may recall that initially the Prosecution had provided a request for admissions.  It was effectively spectacularly unsuccessful.  It resulted in a single admission being fully accepted, which was the place and date of birth of the Accused. 

But having now heard the evidence and having now read the Defence brief before you, it's clear that there are a collection of other admissions the Accused is now willing to make.  Including ‑‑ most importantly for this purpose ‑‑ the fact that massacres did take place at Kiziguro parish and 

Mukarange parish and some other sites.  A careful reading of the Defence brief will reveal these admissions, but suffice it to say that much of what the Prosecution witnesses have testified to is no longer denied by the Defence.  The essential aspect of denial is the presence of the Accused and not the occurrence of the events. 

Now, moving to another topic very quickly, this is the reliance on information that's not in evidence in the Defence brief.  I'm going to give you two examples.  The Prosecution, having perused the 

Defence brief, notes that there's a collection of references within it to information that is not contained in any of the testimonial or documentary record before you. 

One example of that is with respect to paragraphs 955 and 1260 of the Defence closing brief where there's reference made to an affidavit of Defence Witness LA131.  With respect, that's not evidence you have before you. 

Furthermore, I suggest to you ‑‑ in fact, yes, my colleagues just noted that in fact LA131 was at ‑‑ on the original Defence witness list but never testified, so you don't have any evidence from 131 let alone an affidavit. 

Also I draw your attention to ‑‑ in the Defence brief, at paragraph 11, paragraph 38 and paragraph 44 that include submissions that are not before you in evidence. 

JUDGE MUTHOGA:  

Sorry, come again on those paragraphs. 

MR. WHITE:  

Those three paragraphs I've made reference to are 11, 38 and 44.  Within the body of those paragraphs there's reference to evidence that's not before the Court.  

JUDGE MUTHOGA:  

Eleven, 44 and?

MR. WHITE:  

Eleven, 38 and 44, among others, but those are the three I'm going to point you to now. 

Well, I'm not going to point you ‑‑ I'm not going to take you to them, I'm just giving a passing reference and moving on to another topic.  You can peruse them at your own leisure. 

I do, however, want to make some reference to the topic of ‑‑ of Gacaca and documentary evidence that my learned friends have submitted with respect to that. 

The Prosecution position is this:  It is highly speculative to suggest that the general absence of information about an accused in other judicial proceedings proves that he was not involved in the crimes alleged here. 

Furthermore, although parallel proceedings about the same crime as that charged against an Accused might in certain circumstances provide some relevant background or context, that evidence before other proceedings is not dispositive before you.  In essence, what the Prosecution submits is that the records of other judicial proceedings that the Defence has produced and seeks to rely on, have very limited probative value, if any. 

Now I want to move to another topic quickly.  This is a topic that was raised in the Defence final brief under the heading of Rule 90.  And there the claim is made that the Prosecution has failed to provide or to ‑‑ to comply with the rules in that they say that the ‑‑ the Prosecution did not properly cross‑examine the witnesses for the Defence. 

This is Rule 90(G), sub (ii), which states:  "In the cross‑examination of a witness who is able to give evidence relevant to the case for a cross‑examining party, counsel shall put to that witness the nature of the case of the party for whom that counsel appears which is in contradiction to the evidence given by the witness."  

Now, specifically the complaint that the Defence brief makes about the Prosecution case ‑‑ or, rather, the Prosecution's conduct of the case focuses on an issue that goes to Rwankuba and 

Rwankuba centre.  And, Your Honours, you're ‑‑ you're very familiar with Rwankuba centre because during the site visit ‑‑ you were there on more than one occasion ‑‑ we spent, collectively, sitting in the middle of Rwankuba centre 10 to 20 minutes.  And you will recall that as you were inspecting the site there was a whole collection of people from Rwankuba centre, particularly children, who were all very interested in the fact that people in white vehicles were sitting in the middle of their neighbourhood.  And while you were sitting there and surrounded by children you will have noticed that two of the key sites with respect to Rwankuba centre were right there before you.  These are the sites of the bar referred to as belonging to Kananura and the location of the former Rwankuba centre office. 

Now as you were in your vehicles and moving around surrounded by children, you were between the bar and the Rwankuba secteur office.  The Defence brief concedes that the distance between the two is approximately 20 metres.  But the complaint that the Defence brief makes is that the Prosecution has failed to advise the Defence that people that might have been in front of the secteur office were not also in front of the bar. 

Now, having been to the sites, Your Honours, you will find this to be a logical conundrum.  It could be answered, perhaps, by the rhetorical question:  While you were there at Rwankuba centre, were you in front of the bar or were you in front of Rwankuba secteur office?  The answer, of course, must be that you were in front of both.  You were in the same place, it was the same area.  There's no additional notice to be given by saying that people were 20 metres away on the other side of the street.  With respect, the argument cannot possibly have any merit. 

However, the Defence does raise a series of other topics that they call procedural irregularities.  And I want to move to those now because there's at least one that I think warrants some significant attention by Your Honours. 

Not this first one.  The first one is the question of ‑‑ or, the allegation, rather, of the Prosecution's abuse of protective measures.  Now, the Defence brief alleges at page 385 to 88 at paragraphs 1255 through 1263 that the Prosecution abused the protective measures, provisions for witnesses through, as the Defence brief claims:  "A deliberate policy on the part of a Prosecution team to instruct or encourage witnesses to testify under protective measures."  That's from paragraph 1263. 

The claim is made expressly that the Prosecution was telling its witnesses that they should testify under pseudonyms.  That's from paragraph 1259.  The Defence brief claims that such conduct caused prejudice to the Defence and there should be an unspecified remedy for that prejudice.  

Now the Prosecution makes four points in response:  First, there is no demonstrated prejudice.  Many witnesses testify under pseudonyms and that fact alone does not cause prejudice or render the proceedings unfair. 

Second, the claim that certain witnesses ‑‑ namely, AIZ, BBR and BAR ‑‑ the claim that those witnesses admitted in court that the Prosecution told them to use pseudonyms is unfounded. 

The excerpted portions of the testimony are equivocal and nowhere make reference to the Prosecution.  You can find those references at page 386 and 87, paragraph 1259. 

Third, the Chamber will note that witnesses before the Tribunal are met, handled and advised by numerous people other than the parties producing them in the course of their dealings with the ICTR.  The WVSS informs witnesses about many aspects of the process.  There's no reason to conclude that advice about pseudonyms was necessarily provided by the Prosecution.  

And fourth, the Prosecution has no such general policy that a witness should testify under a pseudonym. 

Now, the next topic that the Defence raise in their brief is that of 15 bis and the absence of Judges. 

The Defence brief, at pages 388 to 390, paragraphs 1264 to 1269 requests the remedy of a panel of three Judges hearing the evidence brought in this case.  To the Prosecution eye, this appears to be a request for a retrial. 

The brief alleges that because there was, as I say, a total of eight trial days on which one of the Judges was unable to appear in the courtroom, and that the proceedings continued in the presence of 

two Judges, that therefore the Accused is prejudiced and the Accused requires "an appropriate remedy".  

The Defence brief acknowledges that Rule 15 bis ‑‑ 

MADAM PRESIDENT:
Excuse me. 

Yes.  Please, go on. 

JUDGE MUTHOGA:  

Proceed, Mr. Drew. 

MR. WHITE:
Thank you, Your Honours. 

The Defence brief acknowledges that Rule 15 bis permits judicial absences of a Judge for "...a period of not more than five working days."  To this the Prosecution makes three points in response. 

First, Rule 15 bis was complied with.  Second, there is no demonstrated prejudice.  And third, the remaining Judges who sat under Rule 15 bis did so in light of their assessment that quote ‑‑ quoting the rule now ‑‑ "...it was in the interests of justice to do so."  

Now, the Prosecution observes that the Defence made no request or a motion to suspend the proceedings.  And the Defence further made no request for a certification to appeal the trial Judges' decision that it was in the interests of justice to proceed. 

In the result, the Prosecution submits that the requested relief by the Defence is unwarranted. 

Now ‑‑ 

JUDGE MUTHOGA:  

Does the Defence suggest the relief?  

MR. WHITE:
I'm sorry, Judge Muthoga, I didn't hear. 

JUDGE MUTHOGA:  

Does the ‑‑ does the Defence brief suggest what relief might flow from ‑‑ assuming the Chamber finds them to be on sound grounds for a complaint, did they state what relief be ‑‑ relief would be adequate relief?  

MR. WHITE:
I believe, Your Honour ‑‑ I'm not going to put words in their mouth, but I am going to quote the Defence brief.  It's the final sentence of paragraph 1269 which appears on page 390.  It says:  "The Defence, therefore, moves the Chamber for an appropriate ‑‑"  

THE ENGLISH INTERPRETER:

Madam President, could counsel slow down when he is quoting, please. 

MR. WHITE:
The interpretation booth has asked me to slow down.  So again:  "The Defence, therefore, moves the Chamber for an appropriate remedy which the Defence submits would involve a panel of three Judges hearing the evidence brought in this case."  

And the Prosecution submission is that any such request is unwarranted. 

JUDGE MUTHOGA:  

And does the Prosecution have any precedent or any ‑‑ is there coming ‑‑ are you aware of any time such remedy was granted to a party?  

MR. WHITE:
To the knowledge of this Prosecution counsel the Defence request is unprecedented in terms of being granted.  It may have been requested by others, I don't know, but I don't believe that it's ever been a relief or remedy that's been granted at this Tribunal. 

The next topic then is the topic raised in the Defence brief of undue delay.  And this is the topic that I intimated earlier is one that is worthy of some attention by the Court.  It's ‑‑ it's worthy of some attention, I say, because it is an important issue and an important right. 

The Defence brief sets out this allegation that the Accused's right to trial without undue delay was violated on pages 378 through 385 at paragraphs 1214 through 1254. 

Now, this is an issue that is not unique to this case.  It is ‑‑ it is more desirable for proceedings such as this to move through the system more quickly.  That's certain.  Does the Office of the Prosecutor support the principle of trial without undue delay and proceedings that are expeditious?  Absolutely.  Was this trial singled out or slowed down intentionally?  Absolutely not.  

One of the challenges in creating a system of international criminal justice from the ground up has been to balance the limited resources as against the overwhelming need for those resources.  There have been a very large number of cases that warrant prosecution, and a very small number of courtrooms to hear those cases. 

Any question of undue delay must be answered in the context of a system of justice in which the question itself arises.  And the question is twofold.  First, to consider the context in whether there was a delay, and second, to consider in context whether it was undue. 

The Prosecution submits that the accumulation of time in and of itself is not a delay.  With respect, delay is the absence of proceedings.  Delay is not simply proceedings that are lengthy. 

In a similar vein, the question of whether any delay is undue is not simply a quantitative assessment.  Rather, what is undue depends on a qualitative assessment that looks to whether there's an absence of reasonable conduct or reasonable explanation.  This is the context I was speaking of.  And in the context of this Tribunal, there will be many reasons why this Accused was arrested in September 2002 and why the evidence in this trial did not commence until October 2009.  The majority of those reasons are not in regard to the conduct of the Office of the Prosecutor, but are in regard to the structure and processes and resources of this Tribunal. 

Now I'm going to provide two very brief examples of some of those reasons. 

First, the Office of the Prosecutor sought to transfer this case because of limited resources, but the Accused wanted the ICTR to keep the case here. 

Second, although it took seven years for the evidence to commence, it took the Accused eight years to be arrested.  And by the time he was in custody many more cases were ahead of him.  Eight years of being a fugitive has its consequences.  In the result, the Prosecution submits that no remedy is warranted. 

Now, we're approaching the end, I think I've got about the last 15 minutes.  And the next topic I want to deal with is sentencing. 

MADAM PRESIDENT:  
So should we continue?  

MR. WHITE:
I'm happy to continue, Your Honour.  I could finish up quickly.

MADAM PRESIDENT:  
Okay.  We continue. 

MR. WHITE:
Thank you, Your Honour. 

With respect to sentencing, the Defence brief has raised the issue of the calculation of pretrial detention and the Defence brief requests that any potential assessment of pretrial detention time with respect to sentencing should be calculated at a higher ratio of one‑and‑a‑half times the number of months incarcerated.  That would result in a 50 per cent credit in the number of months already served if the Accused were to be convicted. 

The Defence brief points to this discretionary practice in Canada as provided by the federal 

Canadian Criminal Code. 

The Prosecution submits that there is no express authority for implementing such a practice here.  And that, in any event, were such a practice authorised the Prosecution submits it would be inappropriate to provide the Accused with a bonus credit for more than the actual time in custody. 

The next topic is contrition.  In the Defence brief in the section headed "Observations on Sentencing" at page 391, paragraph 1272, there is a heading entitled "Mr. Gatete's Contrition".  When I saw this heading I went to it immediately because I instantly wanted to know what the Accused was admitting that he was guilty of.  Because contrition is that state of sincere and complete remorse for sins one has committed.  In other words, contrition is regret with a sense of guilt.  

But it's clear that the section that the Accused refers to as contrition is not referring to contrition at all, because it's plainly stated that he "...does not accept any of the allegations against him."  

The Prosecution submission is that it is not possible to claim the benefit for ‑‑ on sentencing for the state of being contrite, while at the same time denying the sin. 

JUDGE MUTHOGA:  

Mr. Drew, what do you say of the rules under which we practice where the Accused is expected to address his sentencing, even though he is starting on a plea of not guilty?  How ‑‑ how do you think an Accused person can overcome the fact that he is telling this Court the evidence does not establish beyond a reasonable doubt a case against me?  Nevertheless, if it does, if I am overruled on this, please, please have mercy on me, or don't be so hard on me, or something like that.  Because under our rules, that is supposed to be done in one go, not as it sometimes happens in national jurisdictions where a conviction is entered first before mitigations can be done. 

MR. WHITE:
Your Honour Judge Muthoga, I've noted the inherent difficulty in the rules of procedure placed upon the Accused in such a circumstance. 

It hasn't escaped my personal notice.  I come from a jurisdiction in which, as you point out, the issue of guilt is assessed prior to whether or not any submissions on sentencing may be made.  So of course the Accused, operating under the rules of this Tribunal, is placed in a situation of not knowing whether he is guilty or not, while at the same time being compelled to make submissions about sentencing. 

Now, I made reference earlier, Judge Muthoga, to a collection of ‑‑ we'll call it information in the Defence brief that is not before you in evidence. 

I did not include in that reference any of the submissions that the Defence has made with respect to sentencing issues.  The Prosecution takes the position that it is fair for the Accused to make submissions in sentencing on matters that are not strictly before the court in evidence.  We accept that principle.  You don't have to hear evidence on it, it can come from the mouth of counsel, if the Chamber is satisfied with it, not opposed to that. 

However, the question you posed to me, Judge Muthoga, arises specifically from this issue of contrition.  And the challenge I make to that is not that the Accused can't make submissions about either mitigation or his frame of mind.  The challenge I make to that is that with respect to the claim of contrition he claims to be contrite, but at the same time doesn't meet the definition of being contrite.  So it's not a claim that is open to him at this point. 

JUDGE MUTHOGA:  

In this instance, I'm arguing for him.  Because as a Rwandan, he may well feel very, very, very uncomfortable with what happened, even though he knows that he did not make a contribution to it.  How should he tell the Court that is about to decide whether he made a contribution to it?  How would he expose his discomfort with what happened?  What words would he use?  Because that ‑‑ that's what worries me. 

MR. WHITE:
With respect, Judge Muthoga, I think the words that such an accused might use are those that appear in paragraph 1272, the very words he has chosen.  We don't have to put words in his mouth, he has put them there.  That's fine.  We don't take issue with that.  What the Prosecution takes issue with is calling that contrition. 

JUDGE MUTHOGA:  

I agree.  And proceed. 

MR. WHITE:
Thank you, Your Honours.  The ‑‑ the next issue then is the submissions made by the Defence brief with respect to the quantum of any potential sentence the Accused might receive if he were convicted.  And at page 393 the Defence brief equates this matter ‑‑ this case, to the Rutaganira case. 

MADAM PRESIDENT:  
Go on.  Please, go on. 

MR. WHITE:
Sorry.  You may recall that in the Rutaganira case Mr. Rutaganira pled guilty.  

The Defence brief says that:  "It would be difficult to see how Mr. Gatete could receive more than the six years given to Rutaganira in similar circumstances."  

The Prosecution position on sentencing is set out in the final brief at chapter 6, pages 81 through 84, paragraphs 234 to 43.  Very briefly, the Prosecutor respectfully submits that the only appropriate disposition for this Accused is concurrent life sentences on which each of the crimes ‑‑ on each of the crimes of which he may be convicted.  There is no lesser sentence which can adequately serve the primary sentencing principles of general deterrence and denunciation. 

Right.  Moving then to a brief comment about inherent contradictions in the Defence theories.  The Defence brief, at the bottom of page 25 and over on page 26, claims that the ‑‑ before this Trial Chamber can accept the testimony of any Prosecution witnesses "...it will be required to navigate the obstacle set out below."  The obstacle described by the Defence brief is the theory that the Defence term "the two Mr. Gatetes".  This is the theory that the evidence presents two conflicting portraits of the same man and that on the evidence "...these two pictures cannot be reconciled."  

The Prosecution submits this theory is nonsense.  It partakes of multiple, overlapping, logical fallacies.  First, it's a false dichotomy.  Second, it's a form of straw man argument because it misrepresents the opposing position and then attacks instead and avoids the real issue. 

Third, it's a form of red herring, because it seeks to divert your attention from the real issue.  And the real issue before the Chamber is whether this Accused participated in crime on the evidence of the eyewitnesses you have before you. 

The contradiction of the Defence brief ‑‑ or, the contradiction that the Defence brief is struggling with is because the Defence theory relies on character evidence, trying to establish both that the Accused was a good man but with a bad reputation.  Such is the weakness of character evidence.  A notable and unusual contradiction in the Defence theory about the Accused appears in two portions in the brief.  First at page 26, paragraph 58 in the very last line, and then elsewhere at page 391, paragraph 1273, where they state respectively:  "He is an intelligent, impressive, humble and hard‑working man who has never committed or encouraged violence, and he has exhibited no animosity towards anyone apart from the Prosecution at the ICTR."  

Second quote:  "He has never manifested any animosity towards anyone apart from ICTR Prosecution."  

So are we to take from this that the Accused is apparently a nonviolent man who just happens to harbour an animosity towards officers of the court of the United Nations?  Perhaps we ought to conclude that the stated animosity towards United Nations' prosecutors demonstrates the Accused's frame of mind towards the concept of justice for Rwanda. 

JUDGE MUTHOGA:  

Please.  I don't understand that ‑‑ that language.  Maybe I will be assisted by the ‑‑ but for your 

purpose ‑‑ for your purpose, what do you understand by him demonstrating animosity to you people?  Have you felt that animosity in the course of the trial?  

MR. WHITE:
I would ‑‑ I could only speculate why the Accused has animosity towards United Nations' prosecutors. 

MADAM PRESIDENT:  
Okay.  Go on. 

MR. WHITE:
Thank you, Your Honours.  I have reached my conclusion, I have just a couple of moments left then. 

Now I emphasise the point that you have before you a very strong body of evidence.  Eyewitnesses describe the Accused at the scene of numerous crimes.  Eyewitnesses explain who was killed, how they were killed, and what the Accused was doing when those citizens of Rwanda became victims. Eyewitnesses brought their personal experiences to this Tribunal in the belief that telling the truth would assist in bringing an end to impunity.  And the strength of this case is that credible people told believable accounts of what the Accused did and said. 

I'm going to leave you with an excerpt ‑‑ two excerpts here from the transcripts, the first one from Defence Witness LA16.  And you will remember him as the killer, the fugitive, the co‑perpetrator in Murambi commune, who, whilst in the middle of a mob, holding a weapon in his hand, trying to beat the life out of an innocent pregnant woman, claimed to pause, stand up, look around and positively ascertain that the Accused was nowhere to be seen. 

Now, he ‑‑ LA16 sought to also inform the Court of the Accused's ‑‑ let's call them moral qualities.  And in response to a query from the Bench about why that witness would know those moral qualities of the Accused, he responded thus.  He said, on the 8th of March 2010, at page 59 in the transcript, 
lines 15 to 23:  "I knew my leaders.  I knew their moral or human qualities because I was with them most of the time."  

Now that the Accused was one of LA16's leaders, as he says, was further confirmed by the fact that LA16 was in the same convoy of vehicles fleeing Rwanda with the Accused and was, at the time of his arrest, crossing the border, Rusumo falls.  He was queried about that.  He said that he didn't stick around, that he left the scene, left Mr. Gatete there.  And he is asked why.  And on the 

9th of March 2010, at page 9, he said:  "When you're in a flight together and your companion has been arrested, you don't stay on, you flee as fast as you can."  

Now, lastly, Your Honours, as a final point, it's worthy to observe that an Accused's criminal intent can also be inferred from what others contemporaneously say about him and what they say to him. 

In this case, there is evidence that a major in the Rwandan armed forces encountered the Accused at Kayonza communal office in the second week of April and observed what he was doing and told him to his face:  "We are going to lose the war thanks to men like you.  Instead of killing innocent people you would do better to go use your warrior talents at the front which is just behind us."  

Your Honours, to this Accused, truer words may have never been spoken.  The Prosecution thanks the Court for its time, it has no further submissions. 

MADAM PRESIDENT:  
Before you sit down, Mr. Drew, are there any allegations in the indictment that you would wish to withdraw?  

MR. WHITE:
I note that in the Prosecutor's final brief there is a section which details some of the allegations that the Prosecution has withdrawn.  I must confess, Your Honour, that I do not have those in my mind at this time, but I can confirm that what we have presented in the final brief is an accurate rendition of the counts that are being withdrawn ‑‑ or, the matters ‑‑ facts and matters being withdrawn.  So I adopt the final brief, although I can't repeat it for you verbatim.  I apologise. 

MADAM PRESIDENT:  
Can you please identify that portion of the final brief. 

MR. WHITE:
I will do so.  This appears at pages 86 and 87 in the Prosecutor's final brief.  It's entitled "Appendix 1, Withdrawn Allegations."  And it continues from paragraphs 246 through 255. 

MADAM PRESIDENT:  
Okay.  Thank you.  

MR. WHITE:  

Thank you, Your Honours. 

MADAM PRESIDENT:  

Thank you.  We will take a short break for 15 minutes.  And after ‑‑ after the break we will resume with the closing arguments from the Defence.  
(Court recessed at 1120H)

(Pages 21 to 33 by Deirdre O'Mahony) 
(Court resumed at 1150H) 

MADAM PRESIDENT: 
The Court is in session.


Yes.  Madam Poulain, you have the floor for your arguments.  

MS. POULAIN: 
Thank you, President.  With great elegance my learned colleague tiptoed around his jigsaw evidence where most of the time the pieces just don't fit.  After his beautiful pleading, I'm not sure people of the public know any more about what happened either in Murambi, either in Kibungo, either in any of the numerous sites where my client is accused.   

Instead we had a very aesthetic scaffolding of sociology, abstract concepts, and linguistics which is built around muddled evidence.  We are not sociologues.  We are not linguists.  We are just lawyers trying to do what we can with the evidence that is brought to us.


The case of Mr. Gatete was presented by the Prosecution in 12 days after he had been imprisoned for seven years, seven years to build the case against Mr. Gatete.  Let's recall the Prosecutor in his final brief, paragraph 188 states:  "Common forms of circumstantial evidence such as fingerprints, DNA, or photographs may have very high value while testimony from an incredible witness may have very low value.  In practice direct evidence, through 'eyewitness' testimony is easily tainted by fabrication, lies, interpretation, extrapolation, opinions, memory loss, allegiance, self‑interest, and mistake."


The Defence would add to this list the following:  Political anger, personal animosities and intimidation by local authorities.  And in this case there is more eyewitness evidence than any other circumstantial or documentary evidence, while Defence, on her side, provided a wealth of judicial and Gacaca documentation.


Again, in paragraph 172 of the final brief, the Prosecution emphasised that "We all work in a charged political context that can allow for misplaced anger."  We agree.  The Rwandan government considers condemnation as a political victory.  To that effect, not a few Rwandan witnesses came to charge accused persons of all types of crimes in the April 1994 genocide.


This brings us to the weakness which afflicts the Prosecution case.  The fact that in their eagerness the witnesses put Mr. Gatete in different places at the same time in a clear example of throwing everything at the Accused and seeing what sticks, the Prosecution asserts throughout its closing brief that Mr. Gatete was in a particular location when, several pages earlier, it had asserted that he was at a different location at the very same time.

This is itself a reason to doubt all this self‑contradicting evidence.  There are many examples of this.  The starkest arises if we look at where the Prosecution asserts Mr. Gatete was at 5 a.m. on the 

7th April 1994.  Firstly, the Prosecution asserts that at 5 a.m. Mr. Gatete was in Nyabisindu secteur talking through a megaphone and asking members of the population to combat the enemy.  

Simultaneously, the Prosecution is also asserting that Mr. Gatete was in Akarambo, Kiramuruzi secteur. "The Chamber will remember that BVQ allegedly hid with his mother at 4:30 a.m., that same morning having been warned of impending danger.  Five minutes later he saw Interahamwe looting his house, and then he saw and heard Mr. Gatete ordering them, after the looting, to look for the members of the families and staying there 20 minutes."


I must add that in the transcript there are ambiguities because initially he talks about 9:30 a.m., but then on further direct and cross‑examinations, he mentions that he never saw his father after 4:30 a.m.; that his father had been warned by Froduald, and that five minutes after this morning he saw the Interahamwe coming.  So there is more than ground for reasonable doubt about the credibility of the timing by witness.   


Amazingly, the Prosecution puts forward a third scenario and asserts that Mr. Gatete was also at this time involved in the attacks on BCS's family.


So where was Mr. Gatete at 5 a.m. on the 7th April 1994?  In Nyabisindu?  At BCS?  Akarambo cellule? Kiramuruzi?  At BVQ in Umurehe cellule, Gakenke secteur?  Which is the Prosecution's case?

Mr. Gatete still doesn't know.  On the 10th April there are two conflicting chronologies set out in the OTP's final brief.  Under count 1 and Article 6(1), instigating, ordering, committing, or otherwise aiding and abetting in the genocide relating Kiziguro, the Prosecutor sets out in paragraph 43, pages 16/17, "Fourth, the day before the massacre on April 10, 1994, Gatete spent the night at Kiziguro parish with the Interahamwe."  

Nevertheless, under count 3, conspiracy, another criminal schedule is assigned to Mr. Gatete in paragraph 75 of OTP's final brief.


And then it is said, "On 10th April later that day Gatete arrived at Kayonza commune office bringing soldiers and Interahamwe on a Hilux pickup.  There, with the company and support of Senkware, he encouraged and ordered the Interahamwe to rape and kill every Tutsi girl.  On 11th April Gatete returned to Kiziguro parish with his Interahamwe."  

So where was he in the evening of the 10th April?  Was he in Kayonza, or was he in Kiziguro?

A further example arises with the Mukarange massacre.  The Prosecution asserts that on 12th April Mr. Gatete was in a marshland located between Nkamba and Rutonde in Kayonza commune where he is sighted by BBL at between 2 and 3 p.m. and where he's busy pursuing Tutsis who have taken refuge in that marshland.  

This means he cannot have been at the Mukarange parish distributing weapons on the football field in a completely different commune as alleged by AWF who stated that Mr. Gatete only arrived at the Mukarange parish at 1:30 p.m.  

The fact that the Prosecution led mutually exclusive evidence raises a significant problem for the following reason:  The Prosecution states that Mr. Gatete was at location X and at the same time at location Y.


Presumably, the Prosecution expects the Chamber to assess the credibility of the evidence and find either that Gatete was at X, either at Y.  However, the fact that the Prosecution has led evidence that Mr. Gatete was at location X raises doubt as to whether he was at location Y.


As such, it is not open to the Chamber to find beyond a reasonable doubt that Mr. Gatete was at location Y.  The Prosecution has undermined a significant amount of its own evidence by leading all the evidence which is incompatible and contradictory.


And we will now address legal issues with the voice of my co‑counsel, Mrs. Kate Gibson.  

MS. GIBSON: 
Good morning, Your Honours, and colleagues around the courtroom.  I'd actually like to start my submissions by addressing some of the points that were raised by my learned colleague this morning.  The first issue I'd like to raise is that of the standard of beyond reasonable doubt.


Mr. White's jigsaw analogy that you can fill in gaps by looking at the totality of the evidence doesn't fit with the Appeals Chamber of the ICTR's jurisprudence.  Mr. White told Your Honours this morning that it is entirely consistent for you, as a trier of fact, to have some doubt about a particular fact but to resolve that doubt one way or the other after a consideration of a whole of the evidence.


The Appeals Chamber in Ntagerura expressly rejected the approach Mr. White is urging you to take.  In Ntagerura the Appeals Chamber, in upholding the Trial Chamber's conviction, held that each fact necessary to constitute a crime must be proven beyond a reasonable doubt.  

And I'll draw the attention of the Chamber to paragraphs 170 to 175 of that judgement where the Appeals Chamber held in relevant part -- "The Appeals Chamber recalls that the presumption of innocence requires that each fact on which an accused's conviction is based must be proved beyond a reasonable doubt.  If facts which are essential to a finding of guilt are still doubtful notwithstanding the support of other facts, this will produce a doubt in the mind of the Trial Chamber that guilt has been proven beyond a reasonable doubt.  Thus if one of the links is not proved beyond a reasonable doubt, the chain will not support a conviction."


As such, the approach that Mr. White urged Your Honours to take this morning is not consistent with the appellate jurisprudence.  I'd also like to address the point that Mr. White made as concerns Mr. Gatete's leadership or his authority in the former Murambi commune.


Your Honour, Judge Muthoga, questioned Mr. White on why the Prosecution asserts that Mr. Gatete was a leader.  Let's go into this a bit deeper because, although six Prosecution witnesses asserted under oath that in April 1994 Mr. Gatete was the bourgmestre of Murambi commune, we know this is incorrect.


We know ‑‑ and the Prosecution concedes ‑‑ that Mr. Gatete was no longer a communal leader in 1994.  He was working in a ministry in Kigali, although not the one asserted this morning by the Prosecution.


However, the Prosecution's basis that Mr. Gatete was still respected and hence influential is flawed.  The Prosecution has alleged that, although during '94 he no longer operated through his previous formal authority with the communal public administration, Mr. Gatete continued to exercise influence due to his national leadership role in a government ministry and the MRND political party, his former status as a bourgmestre, and his leadership among the regional Interahamwe.


However, the Prosecution brought no evidence to establish that Mr. Gatete was a leader of the 

MRND political party.  He was not.  On a regional level, in 1994 both the MRND and the Interahamwe in Murambi commune had leadership structures in place.  And Mr. Gatete simply wasn't a part of either of them.


The Chamber heard evidence ‑‑ 

MADAM PRESIDENT: 
But he was a member of the MRND.  

MS. GIBSON: 
He was a member of the MRND party.


The Chamber heard evidence that, in April of 1994, the bourgmestre of Murambi commune was 

Jean de Dieu Mwange; the chairperson of the MRND at the commune level was Alexis Rwagashayija; the head of the MRND in Mr. Gatete's former secteur of Rwankuba was Gérard Kayonza, and the list goes on.


Turning to the Interahamwe, the Chamber heard evidence that the chairperson of the Interahamwe in the Murambi commune was Augustin Nkundabazungu.  The *********************************in 

********************was*******************.  The head of the Interahamwe in Rwankuba was Charles Kayibanda, and the list goes on.


The Prosecution's sweeping assertions that Gatete was an MRND leader and an Interahamwe leader are not based in fact.  So the very arguments about him being influential are undermined.  

Moreover, even if the Prosecution had established that Mr. Gatete was respected in the former Murambi commune, this doesn't counter the Defence evidence which stops a step before, which establishes that Mr. Gatete wasn't present at the crimes, wasn't ordering or aiding and abetting or arming the perpetrators.


The question of whether or not he was influential doesn't assist the Prosecution in establishing that he was committing crimes when Defence evidence establishes that he wasn't.


I'd also like to respond briefly to Mr. White's introductory submissions which he made this morning in which he noted that the Accused ‑‑ or asserted that the Accused failed to produce Defence witnesses to testify to where he was if in fact he wasn't at the scene of the crimes.


The Prosecution seems to be asserting that the failure to produce Defence witnesses who would testify as to where the Accused was during the crimes is a failing in the Defence case.


Let's take this step by step.  Firstly, the Prosecution's assertion that the Defence didn't produce 

one witness ‑‑ Mr. White said that this morning -- one witness as to where the Accused was ‑‑ is a misrepresentation, given that the Chamber heard evidence from Joseph Karushya or Saleh, who both testified as to their interactions with Mr. Gatete in 1994.


Secondly and more fundamentally, an Accused ‑‑ 

JUDGE MUTHOGA: 
Sorry.  When in 1994?  

MS. GIBSON: 
These were two witnesses who saw Mr. Gatete in CERAI, in Rulenge secteur.  

JUDGE MUTHOGA: 
At what time?  At what date or dates?  

MS. GIBSON: 
We're finding the precise dates for Your Honour.  

JUDGE MUTHOGA: 
Thank you.  Let me know when you find it.  

MS. GIBSON: 
I will.


The more fundamental point, perhaps, is that an Accused before the ICTR is presumed innocent.  It's the Prosecution that bears the burden of establishing its charges beyond a reasonable doubt.  Mr. Gatete has absolutely no legal obligation to establish where he was.  He has no obligation to raise an alibi.  He has no obligation even to put on a Defence.


In making the assertions that it does, the Prosecution is impermissibly trying to shift the burden on to the Defence when in fact the only burden in this case rests with the Prosecution to establish each of its allegations beyond a reasonable doubt.


And the date that I was looking for -- my lead counsel has informed me -- is 19 April 1994.


I would like to now briefly raise two legal issues that have been relevant in the present proceedings, and the first is one that was raised by my learned colleague, which is the length of pretrial detention.


Let's have a quick look at the statistics which were avoided by the Prosecution in their submissions.  And I'll note that, of all the accused at the ICTR, Mr. Gatete is the one, the one, who has been subjected to the longest period of pretrial incarceration.


Mr. Gatete's trial, from its opening day to its final witness, took 30 days.  Within the seven years of Mr. Gatete's pretrial detention, his entire trial could have taken place over 85 times.


He was kept detained for 2,564 days in order to hear a Prosecution case that ran for 12.  The Defence submits that no argument can be made in good faith that his right to a trial without undue delay was not violated.


Now, my learned friend spent much time talking about who was to blame for this delay and in the end tries to suggest that it was not the failure of the OTP who took seven years to bring Mr. Gatete to trial but rather Mr. Gatete's fault for not having been arrested earlier.


The Defence in no way accepts this proposition, but what is clear is that this excessive period of delay is not attributable to the present Chamber who only was assigned to this case in the last short period in the lead up to the trial.


As such, the present Chamber is placed in a unique position.  This Chamber has the ability to find that Mr. Gatete's rights have been violated without setting a precedent in other cases, given that Mr. Gatete has suffered the longest.  

Moreover, the fault lies elsewhere.  If there was ever an opportunity to take a stand on an issue which plagues the reputation of the ICTR, then this is the case.  The Defence is submitting in its closing brief that, in order to compensate Mr. Gatete for the violation of his rights to a trial without undue delay, the Chamber should reduce Mr. Gatete's sentence in the event of a finding of guilt or compensate him financially in the event of an acquittal.


I'd like to now move to the second legal issue I intend to raise, which is one of notice.  Mr. Gatete has a right to receive adequate notice of the case against him.  This right gives rise to an obligation on the Prosecution to tell the Accused what his witnesses will allege when they take the witness box.


Several times throughout this trial the Defence raised objections to the lack of notice mentioned during some of the witnesses' testimonies in relation to the sites of Nyabisindu, Gakoni, Gakenke, and the Kayonza roadblock.


Perhaps the most prominent example was Witness BAT, who was the witness who dramatically expanded her testimony on the stand when as compared to what is featured in her witness statement.  

In relation to this witness, the Chamber reminded the parties that ‑‑ and I quote ‑‑ "It is not correct for a witness to be allowed to come to the witness box and completely bleat out whatever they want to say about the Accused without the Accused ever having any idea that this evidence is going to come and then call that a fair trial."  

The Defence also notes and endorses the principle reaffirmed by Your Honours that the fairness of a trial is the fact that the Accused has been given an opportunity to prepare to respond to the allegation that is being put forward.  


On this point the Defence notes that Witnesses BBM, BBP, and BBT also gave information which fell outside what had been contained in their witness statements and it's impeded the Defence ability to sufficiently investigate their allegations.  And we respectfully request that the Chamber takes this into consideration in the assessment of the weight to be attributed to their testimony.   

I'll now hand back to my lead counsel, Madam Poulain, who will take you through some of the relevant facts in the case against Mr. Gatete.  

MS. POULAIN: 
The Defence now turns to the events in this case because, strangely enough, it falls to the Defence to say a little more about what happened after the beautiful exercise of my learned colleague.  The Defence is not here to instruct you, the Judges of fact, how to view the evidence.  That is a matter entirely to you.


The Defence is here to make submissions on behalf of Mr. Gatete, submissions that we hope advance his case.  Bear in mind that the Prosecution who brought these charges have to prove them to a very high standard.


Mr. Gatete did not ask to be accused of these crimes or to be kept in the UNDF for seven years, and I must say I was very surprised that it was reproached to him not having been put in jail earlier ‑‑ that was the reason why he shouldn't have compensation for having waited seven years to be tried.  I think it was a little burlesque, as we say in French.


Anyway, the Prosecution put him there, and it is only right that, having brought the case against him, they are required to prove it beyond any reasonable doubt.  We submit that they have not done so.


Begin -- an early morning 7th April near the Lake Muhazi in Nyabisindu.  Five fatal problems with the Prosecution's allegation with Nyabisindu:  Notice, hearsay, bias, timing and contradiction.


BBW was supposed to testify about an alleged meeting with local administrative figures in Nyabisindu at 2 a.m. in the morning.  This was not BBW's testimony.  He said in court that this alleged meeting was at 5 a.m. and, by the way, in another place.  Then BBW went on to narrate that he heard about an alleged weapon distribution taking place.  This was news to the Defence.


BBW's witness statement and summary don't mention anything about a weapons distribution.  At minimum, this is devastating to his credibility.  It is highly improbable that ICTR investigators would fail to write this down if BBW had ever made the allegation before, and it is hearsay.


The next issue is timing.  Mr. Gatete is said to have been seen by Mr. BBW at daybreak at about 5 a.m.  So is it the case also with Mr. BCS.  Two different witnesses put Mr. Gatete in two different places at exactly the same time.  This allegation has just to fall away.


I have just ‑‑ we have the evidence which was brought by a Defence witness who testified under his own name.  He saw BBW that same day, and Mr. BBW himself contradicted his own story as well as this witness.  BBW lied.


I want to finish with just one thing about BBW.  He mentioned ‑‑ so after having mentioned the secteur, then the cell, he decided that the meeting took place at a crossroad at a house we have seen which is called Nyilingango's house.  

The Prosecutor jumped on this custom name to try and allege that this was the house of the same 

Félicien Nyilingango, infamous Interahamwe leader from Ruhengeri descent, who clearly ordered attacks.  This house is not Félicien Nyilingango's.  And we are in Nyabisindu, not Kiramuruzi, where Félicien's Nyilingango's actual house was as clearly stated by LA16 in closed session.  

Last names in Kinyarwanda are not family names but custom names and are, thus, very widespread.  It is a reason why there were multiple unrelated Gatete in Murambi commune and in the whole of Rwanda.  It is the same as the last name Nyilingango.  The house alluded to was not Félicien's.  There's the meeting in Kiramuruzi as testified by LA16 -- was not taking place in Nyabisindu at the same time.  And by the way, Mr. Gatete attended no meeting.  

Gakenke ‑‑ I will be very short.  There is a very, very serious problem about the testimony of BVQ.  The allegation is not specifically pleaded in the indictment.  It shouldn't be considered.  And even if it were, BVQ's story doesn't fit, as I said already, into the Prosecution's 7 April narrative with Rwankuba, BBW, AIK, and BCS.


You cannot have him all over these different places at the same time.  We note the time it takes on muddy roads, but even if we could use tele‑transportation, it's not possible to be at different places at the same time.  And that is a fundamental flaw in the Prosecution's case.  

We move now still on 7th April at 5 o'clock to BCS's testimony, BCS and the killing of his father.  As we remember perhaps -- it was at the heart of the opening argument -- BCS's dramatic story of losing his whole family from the hand of Mr. Gatete and his Interahamwes early in the morning of the 7th April.   

The problem is that, between his written statement and his oral testimony, there are terrible inaccuracies and not ‑‑ they are not immaterial.  The story of BCS goes on to say that Mr. Gatete ordered the Interahamwe to remove the people from the building where he was hiding.  Allegedly, Mr. Gatete ordered that they be killed.  BCS was trying to escape and by climbing over a fence when, allegedly, Mr. Gatete shot him in the shoulder.


After being shot, he ran and hid at a neighbour's house.  But Mr. Gatete's Interahamwe followed him.  And when they found him, they beat him and wounded him with a machete on his temple.  This is a story that BCS told us here.  However, it was undermined by contradictions in his attempt to insert Mr. Gatete in it.  The most striking display of inconsistency of this witness was a major discrepancy between what he told us during his in‑court testimony and what he told the ICTR investigators who recorded his statement.


And I think, because of the sake of time, I will be very short about that.  I remind Honourable Judge Muthoga that he asked BCS about the fact that in his statement he said that his mother and sisters were killed during the attack of the 7th of April.  

BCS replied, "I simply want to include all my family members who were killed in the case file, but they were not killed at the same time.  I was simply answering in a general manner."


The relationship of BCS with truth is, to say the least, awkward.  We heard the testimony of one of the attackers who was extremely precise about the leadership of Mr. Paul Mutsinzi and the instructions coming from Félicien Nyilingango.  I won't go into the detail of that testimony.  You have it in the transcript and in our closing brief.


LA16 was a witness who was not a friend of Mr. Gatete, who was not a subordinate of Mr. Gatete, and who took risks and gained nothing by testifying about these attacks where he participated as an attacker.


His credibility regarding the attacks against BCS and his father are not even challenged.  The inconsistencies between BCS's statement and his testimony, his resilience to testify that he was certain that it was Mr. Gatete, the one who shot at him, and the evidence given by Witness LA16, an impartial, chilling, and credible witness, speak for the lack of credibility of Witness BCS.  

They show the marked tendency of BCS to exaggerate and manipulate the dramatic events of the 7th of April to magnify the alleged participation of Mr. Gatete.  We cannot take those inconsistencies lightly.  

They go to the core of the accusations of Mr. Gatete.  They are not just details surrounding the events.  They refer directly to the allegation of his criminal conduct and the number of his victims.

MS. GIBSON: 
I'd just now like to address Your Honours briefly on the crimes committed in Kiramuruzi.  

JUDGE MUTHOGA: 
Let me just get ‑‑ you propose to do back and forth, back and forth, back and forth?  Or are you dividing on some?  

MS. GIBSON: 
By different sites.  So, Your Honour, what we are going to do is briefly take you through the significant sites in the case, and we will be dividing up who's addressing either sites.  

And I'm going to talk to you now briefly about the factual allegations of the Prosecution in Kiramuruzi.  And we will remember that the allegations on Kiramuruzi hang completely on the testimony of one man, Witness AIK.


And this witness alleged that Mr. Gatete was involved in the killing of his wife on the 7th of April 1994. 

MADAM PRESIDENT:

Madam, have you distributed the witnesses among yourselves?  

MS. GIBSON: 
The witnesses that line up with the sites we'll be addressing within those sites.  

MADAM PRESIDENT: 
You can't do it in one?  

MS. GIBSON: 
So you'd prefer if we had submissions from one counsel in entirety. 

MADAM PRESIDENT:

Yes.  

MS. POULAIN: 
I just would say that we also wanted to have a chronological order.  And you perhaps remember that we did share, like the Prosecution did, different sites among ourselves.  And it is in fact big blocks. 

MADAM PRESIDENT:

Okay.  Go ahead.  

MS. POULAIN: 
Thank you.  

MS. GIBSON: 
So AIK testified that Mr. Gatete was involved in the death of his wife, which occurred on the morning of the 7th April 1994.  There are many reasons why his testimony was so memorable, but the Chamber may best remember him as the witness who was caught by the Chamber as deliberately manipulating the content of his prior statements.


AIK was confronted with signed prior statements and pro justitias which he had given in Rwanda and in which he had never implicated Mr. Gatete as being involved in the death of his wife.


As such, these documents which were shown to him contradicted the evidence he had just given the Chamber in chief.  The Defence asked the witness to read these statements into the record in order to get a translation.  

Instead of trying to explain or justify these inconsistencies, AIK misread his prior statement in an attempt to make it match up with the testimony he had just given Your Honours.


This attempt was picked up by the Bench and was then finally exposed when a translator read a correct interpretation of AIK's prior statement.  The Chamber then stated that the witness couldn't be trusted to read his next statement into the record, and this is the man upon who the Prosecution's entire case in Kiramuruzi rests.


If this was not enough, AIK's credibility is further destroyed by the fact that, in his written statement to the ICTR Prosecutors, Mr. Gatete is not present at the killing of his wife.  However, you'll remember when he came to testify, AIK got very excited and ended up yelling towards the end of his testimony that in fact Mr. Gatete had been present.


The presence of the Accused is not a small point.  In his statement Mr. Gatete wasn't there.  In his testimony, Mr. Gatete was there.  The problems with the testimony of this witness are apparent.  

LA16 was involved in the attack on AIK's wife.  He explained in a forthright manner that those involved in the attack had been gathered and given instructions by Félicien Nyilingango, whose crimes my learned colleague this morning described as widespread.


Mr. Gatete was in no way involved.  LA16's testimony was corroborated by LA11 and*******, who were both present on the street on the morning of the attack and never saw Mr. Gatete either among or leading the attackers.


The Defence agrees with the Prosecution's assessment in its closing brief that AIK is a traumatised witness, but we can't accept that he's a credible one.  He manipulated evidence on the stand.  He changed his story.  He cannot be believed.


I'd like to now move on to briefly address the allegations in Rwankuba secteur.  And the Prosecution brought three witnesses to testify about Rwankuba secteur:  AIZ, BBR, and BBT.


These three witnesses are thick as thieves.  They grew up together, went to school together, know each other well.  Two of them have been direct neighbours for decades, and Your Honours saw how close they lived.


They all hold positions of power and are now firmly entrenched in the new regime in Rwankuba.  Significantly, all three of them are what we call hiding witnesses, which means that they observed Mr. Gatete's alleged criminal activity from behind varying types of foliage with none of them giving a plausible explanation for why they were hiding in the places they alleged.   

By their own admission, not one of them had accused Mr. Gatete before Gacaca, an absolutely startling admission given the fact that they had come to Arusha to do just that.


Had they seen Mr. Gatete inciting violence in Rwankuba in April 1994, they were legally obligated to state this before Gacaca.  The fact that none of them did speaks volumes.


The Chamber will remember that the Prosecution witnesses were housed together following BBT's testimony despite a request from the Defence and an order from the Chamber that this not be the case.


The fact that these witnesses who knew each other well had the opportunity to discuss their testimony after one of them had testified, the Defence submits, affects their credibility.  

Perhaps what is more significant though is what they told the Chamber about this situation.  AIZ admitted that he had been housed with BBT, and he said they were in Arusha together.


BBT, however, said that he hadn't seen AIZ for a month, a direct lie.  And it didn't stop there.  BBT and AIZ gave conflicting accounts of each other's movements of the morning of the 7th of April.  AIZ said that, after hearing about the death of the president, BBT came to his house.


BBT denied this.  When questioned about the fact that they were actually together in April 1994, AIZ said he didn't know what BBT had been doing but later changed his testimony and admitted in fact he did know where BBT had been, and they were actually together in Giti commune.


BBT by contrast said he had no idea what AIZ had been doing in April 1994.  It was a constant stream of lies.  These were witnesses who demonstrated their willingness to lie under oath through each other's testimonies, and these lies came easily because they were part of an entirely untruthful exercise.


As the Chamber heard from Defence witnesses, Mr. Gatete did not make it back to Rwankuba secteur in April 1994.  Ninety‑seven members of his family, including his mother, his father, and his stepmother, were killed there after the arrival of the RPF.  He wasn't among them.  He never made it back.


The Prosecution alleges that its witnesses in Rwankuba should be believed because they corroborate each other in small details, such as the ensemble Mr. Gatete was allegedly wearing on the 7th, but they didn't corroborate each other on the main details.   

For the alleged meeting at the Rwankuba secteur office, BBR and AIZ gave different versions of who was at the Rwankuba secteur office when Mr. Gatete arrived, who was in the vehicle which allegedly arrived, when the second vehicle allegedly arrived, when Mr. Gatete gave the alleged speech, the content of the alleged speech, and what happened after Mr. Gatete left.   

With this number of inconsistencies, it is hard to see how it can be asserted that these witnesses were corroborative of each other.  These inconsistencies exist because there was no meeting at the Rwankuba secteur office on the 7th of April.  

LA41 could see the Rwankuba secteur office from her restaurant and pass by on her way there at 

7 a.m.  LA43 could see it from her house and was home until 10, and LA40 lives 27 steps away from it.  They told the Chamber that there was no meeting; there was no Interahamwe; there was no speech; there was no Gatete.


Moving on to the allegations of the Prosecution in Akarambo.  In its final brief the Prosecution alleged that Mr. Gatete facilitated the transportation of militias to the centre of Akarambo and that afterwards he commanded and incited the Interahamwes to rape and kill Tutsi women.  These allegations are based solely on one witness, BAT.


Mr. Gatete's name appeared once in BAT's witness statement.  There she mentioned having seen Mr. Gatete for a brief instant after which she turned around and left.  She did not allege that Mr. Gatete said anything.  She did not allege that he transported Interahamwe.  She didn't say she knew any of the people he was with.  But during her testimony, we saw the Prosecution efforts to lead her on multiple additions to this statement, which was blatant in its purpose to try and create a link between BAT's testimony and the crimes which occurred in Akarambo and link them back to Mr. Gatete.


In its final brief, the Prosecution ignored the unequivocal ruling made by this Chamber excluding all the evidence of BAT that wasn't in her witness statement.  After deliberating, the Chamber made an 

oral ruling that "This witness cannot testify to facts which are not in the written statement of this witness, and the testimony that she is to give us today does not flow from the witness statement.


"As such the evidence of BAT that is in the record doesn't establish any causal connection between the attacks against her and the presence of Mr. Gatete.  Without such a link, the evidence of BAT becomes irrelevant to the Prosecution's case against Mr. Gatete."


I'm now handing back to Lead Counsel Poulain who will address the sites of Kiziguro parish.  

MS. POULAIN: 
The first witnesses heard in this case testified about Kiziguro parish.  Now, Your Honours have visited Kiziguro parish and its surroundings.  You noticed that it was not how the Prosecution witnesses described.  It had more than two structures, and it had more than one courtyard.  

It defies belief that four of the Prosecution witnesses were standing so close to the gate.  You noticed that all of their testimonies were exaggerated, as the compound did not have the capacity for the numbers of victims that they described, and they all lied.


There is no possible way that BBM and BBP survived in the well being amongst the first who were thrown or fell in and then be able to dodge thousands of bodies in such a small space and survive for more than five days without food or drink.


BBP clearly relied on official hearsay evidence about the lengths of the attacks.  "And today when we go to the site of that mass gave to commemorate the genocide, we do so on the 16th of April every year.  We, therefore, commemorate that event.  And I have always borne in mind ‑‑ or it has always been stated that the massacres lasted six days at that site."

BUY testified that she was willing to lie under oath and gave such rehearsed testimony that she skipped over the alleged afternoon encounter and had to be led back to it. 


BVS admitted that she knew Habarugira when Judge Akay and the Prosecutor, Karegyesa, asked her but after having denied it when the Defence asked her.

BBS also gave information to Rwandan authorities and failed to mention Mr. Gatete participating in the massacre.


BBJ almost forgot to mention Kiziguro before being put back on track by the Prosecutor.  She stated that during the massacre she was no longer conscious, making her testimony unreliable.

The rest of her testimony was irrational, especially when she claimed to be at a roadblock in Nyagasambu.  She lied about when and where her son died and about having heard of an attack planned to Kiziguro parish three days before going there.  

This is incredible.  The problems with BCS have already been discussed and he has been put a 

few questions by Honourable Judge Akay, but it is not able to mention that he lied about the deaths of his family members, saying that his mother had been killed in the early attack of 7th April and we discovered ‑‑ and that was among the few good news in this very, very tense trial about terrible events, that his mother was still alive.


So apart from these very incredible witnesses, there are significant holes in the Prosecution case.  First, Prosecution Witness BBL said that he saw Mr. Gatete outside of the jail in ‑‑ or he heard him outside the jail in Kayonza commune on 10th April and that Mr. Gatete said, "The Inkotanyis have surrounded my commune.  I cannot return home.  It would be necessary for me to set up -- or pitch camp in your premises."  It didn't look like he was going to go back to Kiziguro if we believe BBL on that account.


BVQ on her side keeps him at Kayonza on the 11th or the 12th where he would have beaten Gatare.  Second, there have been no meaningful links established between Mr. Gatete and the undisputed perpetrators of the massacre:  Namely, Nkundabazungu; Lieutenant Pascal Habarurema; Mbuguje, who was head of the internally displaced persons; Interahamwe, or Byansi.


And the Prosecutor, to maintain the existence of Mr. Gatete's Interahamwe, omitted in its final brief the undisputed participation of those internally displaced persons confirmed by his own witnesses.


So to make the case stick, we are always told about the Interahamwes of Mr. Gatete.  It is very clear from our site visit that there were huge displaced-person camps around who were not there since a long some time ‑‑ and that is in the evidence ‑‑ and who did provide this very people who did come with some Interahamwe leaders on which no local authority had any authority.   

Third, there is no credible evidence suggesting that Mr. Gatete, a civilian who had been living in Kigali, a civil servant, could have had any authority over soldiers, Presidential Guards, or gendarmes.  Fourth, the Prosecution failed to bring a single witness who testified that he attacked Kiziguro parish because Mr. Gatete told him so.


The only evidence presented by the Prosecution is testimonial evidence from survivors who provided exaggerated and unmeasured testimony about their alleged experiences.  The Prosecution failed to bring any Gacaca -- they did not bring evidence in the absentia trial of Nkundabazungu, Mbuguje, and Byansi.  Rather they brought inconsistent testimony from people with questionable vantage points.


The Defence and the Prosecution brought judicial decisions and pro justicias relevant to most other charges against Mr. Gatete where he does not figure.  But on this gravest of allegation, all 

Prosecution witnesses, save one, denied having testified against Mr. Gatete in the Gacaca pertaining to Kiziguro.  No documentary evidence was brought to confirm that the witness who allegedly testified against Mr. Gatete did so, and no judicial decision was brought by the Prosecution.  

Finally, coherent Defence witnesses testified that the massacres at Kiziguro parish were carried out by 

FAR soldiers fleeing from Gabiro camp, by gendarmes commanded by Lieutenant Pascal Habarurema, by internally displaced people who lived in the valley below the parish and by the local Interahamwe who were led by Nkundabazungu and associated with Mbuguje and Byansi.


The FAR was fleeing the RPF as Your Honours recall from the testimony of Witness Habakubaho as well as other Prosecution and Defence witnesses testifying about the civilian population fleeing south.


There were huge numbers of civilians and internally displaced persons who fled.  The flow of refugees came from Muvumba, Ngarama, Gituza, Rurenge, and from Murambi, in particular people from secteurs on the tarmac road that was quickly being taken by the RPF.


These factors, taken together, raise reasonable doubt.  These massacres happened without Mr. Gatete.  You know who the leaders were.  And Your Honours heard the testimony of four people who were acutely aware and -- of who were supervising them.


They provided graphic detail about what happened.  They saw Nkundabazungu throughout the massacres, and they did not see Mr. Gatete.  Some have been to prison in Rwanda and have never heard that Mr. Gatete was involved.  Some had guilty pleas accepted, meaning that their confession corroborated the Rwandan prosecutor's information.  The Prosecution has consistently said that this so‑called negative evidence has no value.  The Defence respectfully disagrees.


The Prosecution's own case is inconsistent about where Mr. Gatete was on various dates as is evident by the testimonies of BBL, BAQ, and BVQ in relation to the accusation of Kiziguro parish.  Taken with testimony from Defence witnesses who have no ties or loyalty to Mr. Gatete and who risked their own security to come and testify candidly about what happened raises doubt.


This comes as a stark contrast to Prosecution witnesses who put Mr. Gatete in Kiziguro at different moments, in different costume, and in different manners.  They didn't hear the alleged orders at the same time nor in the same words.


They didn't narrate the same sequence of events from the opening of the gate to the end of the killings.  Some heard gunshots; some didn't.


Some heard rapes; others don't mention them.  The sequence regarding the killing of Karemera and Munana is similarly not the same according to those witnesses.  Thus we are left with the question of leadership.  Who led the massacre at Kiziguro parish.  The massacre at Kiziguro parish happened under the authority of Nkundabazungu and Gendarmerie Lieutenant Habarurema, soldiers, gendarmes, and internally displaced persons.


Nkundabazungu, who was the commune Interahamwe chief, and Habarurema, a lieutenant in the gendarmerie, actually held positions of authority in the area.  Mr. Gatete did not.  His alleged association with the massacre is based on unreliable evidence.  The Prosecution failed to prove beyond reasonable doubt that Mr. Gatete would have or could have acted with the real perpetrators.


And now I leave the floor to my co‑counsel, Kate Gibson.  

MS. GIBSON: 
Your Honours, I see the time.  I'm about to move on to the second of the parishes at issue in this case. 

MADAM PRESIDENT:

Don't you think you should continue ‑‑ 

MS. GIBSON: 
This is a natural place for a pause for us before I move on to the next site.  But I'm happy to continue if Your Honours wish. 

MADAM PRESIDENT:

We'll take a lunch break and resume at 2:30.  

MS. GIBSON: 
Thank you, Your Honour.  

(Court recessed at 1300H) 

(Pages 34 to 51 by Kelly Surina)
(Court resumed at 1440H) 

MADAM PRESIDENT:

Session resumes.  

Continue, Ms. Kate.  

MS. GIBSON:

Thank you, Your Honour.  

Before I move on to Mukarange parish, it's been pointed out to me by some team members that when I was talking about the Ntagerura judgement, I inadvertently said that Mr. Ntagerura's conviction was confirmed on appeal.  And in a slip of the tongue made all the more embarrassing by the fact that Mr. Ntagerura was in the public gallery this morning, I should correct myself and note it was his acquittal that was confirmed on appeal.  

MADAM PRESIDENT:

But I don't see him now.  

MS. GIBSON:

I don't see what's entertaining enough to keep him here until after lunch.  

But moving on next to the second parish which Mr. Gatete has been accused, the Mukarange parish massacre and the horrific events of the 12th of April at the Mukarange parish are well known throughout the east of Rwanda.  They are well known thanks to the infamous and public trial that was held in a specialised chamber of the Kibungo court of first instance in 2000 in which 36 leaders and principal perpetrators were tried for their involvement in the Mukarange parish killings.  

Your Honours heard from Innocent Habyarimana who was ultimately acquitted in the proceedings.  They are well known also because of the extensive Gacaca proceedings which were held in the Mukarange secteur in which victims gave their recollections and the perpetrators gave their accounts of what happened on the 12th of April in the surrounds of the Mukarange parish.

Mr. Gatete is absent from the narrative of the Mukarange parish massacre in Rwanda.  He was not accused by the prosecutor in a specialised chamber in Kibungo.  Of the 36 perpetrators and leaders accused before the national ‑‑ 

MADAM PRESIDENT:

Can you hold on for a while.  

Okay.  Sorry.  Go ahead.  

MS. GIBSON:

So Mr. Gatete was not charged in this trial in Rwanda.  Of the 36 perpetrators and leaders who were accused in this trial, 24 of them ‑‑ two thirds of them pled guilty and their guilty pleas were accepted after the prosecutor in Rwanda recognised that they had named all of their co‑perpetrators as part of their plea.  None of them listed Mr. Gatete as among the perpetrators of the Mukarange parish massacre.  It could never have happened had Mr. Gatete played the central role in the massacre as the ICTR Prosecution allege.  

Three witnesses came and asserted that Mr. Gatete was the principal perpetrator and the leader of the Mukarange parish massacre.  The Chamber will remember BVR as the witness who told the Chamber about being a free man when, in fact, he had been transferred as a detained witness.  The Chamber will remember BVP as the witness who said he could see the church clearly from the football field, magically seeing through multiple structures, seeing a building over a 100 metres away.  And the Chamber will remember AWF as the witness who talked about Golgotha, a place which he first said was inside the parish but then said was outside of the parish grounds where he was led to his death, but then just ran away from this location, a location which hasn't been referred to by any other person before this Chamber or during the national proceedings in Rwanda.  

Individual credibility issues aside, these witnesses' accounts were so inconsistent as to leave 

little room than to accept that those versions had been fabricated.  And this is because these witnesses gave starkly different accounts of the situation at the Mukarange parish on the 12th.  They gave different accounts of the salient details.  A few examples:  BVP said they were between 8,000 and 10,000 assailants.  

BVR, who said that he was one of the assailants, said there were 800.  BVP said Mr. Gatete arrived at 9:30 in the morning, 9:30 a.m.  AWF testified that he arrived at 1 p.m.  

BVP said the killings started at the parish.  AWF said the killings started at the football field.  BVR said the killings started at the presbytery.  BVP said the killings took place inside the building, inside the church and inside the walls of the parish compound.  AWF puts the killings also outside the compound and on the football field, whereas BVR says the killings took place in the presbytery.  Their stories don't match up.  

By contrast, the Defence brought a perpetrator and a survivor of the Mukarange parish massacre who presented accounts to the Chamber which not only corroborated each other but were also consistent with the judgement produced by the specialised chamber of the first instance in Kibungo.  

According to these witnesses, Mr. Gatete was not amongst the attackers.  He was not directing the attackers.  He was not arming the attackers.  He was not present.  

Now, the Chamber may well consider that neither of these witnesses, LA50 nor LA44 could see or identify every person who was at the Mukarange parish on the 12th, and, therefore, they are not in a position to say whether he slipped into the crowd.  

On this point the Defence makes two observations.  Firstly, the Prosecution witnesses ascribe a particular role to Mr. Gatete; namely, that he was the leader of this massacre.  It was he who was handing out the weapons and it was he who gave the order, albeit in different manners and in different times for the massacres to commence.  Had he done these things, a perpetrator amongst the attackers on the football field or a victim among the refugees on the football field could not have failed to notice his presence.  

The second point is that LA50 and LA44's testimony that Mr. Gatete was not present is consistent with the choice of the Rwandan prosecutor not to pursue him in the relevant proceedings about this massacre.  It is consistent with the other perpetrators in Rwanda not to name him as a co‑perpetrator.  It is consistent with the fact that he is not mentioned in the court's judgement in Rwanda as being even part of this massacre and it is consistent with his absence from Gacaca proceedings in Mukarange.  

Now, in its closing brief, the Prosecution has attempted to impugn the credibility of the 

two Defence witnesses on the basis of what they have called inconsistencies in their testimony.  For LA50, for example, this inconsistency is as to the number of cars he says arrived on the football field.  

The Defence urges the Chamber to view the Kinyarwanda tapes of this alleged inconsistency which reveals that LA50 was consistent in his use of the same Kinyarwanda phrase on both occasions, which can either be interpreted as, "I saw gendarmes come later in vehicles."  Or, "I saw gendarmes come later in a vehicle."  It was not LA50's inconsistency.  It was a different interpretation of the same phrase which he used.  Each of the alleged inconsistencies which the Prosecutor raises upon close examination falls away.  

It is certainly the truth that the ICTR has not convicted anyone for the Mukarange parish massacre.  It is also true that this is a brutal massacre where hundreds of Tutsis met their death.  However, this attempt to conveniently insert an ICTR accused into an event has failed, given that it is not consistent with the story that's so well known in the region and one which is remembered by assailants and victims alike.  

I would like to move on now to the allegations which concern the Kayonza commune office.  And perhaps of all the allegations levelled against this former bourgmestre, the most bizarre is that Mr. Gatete ordered and then stood by and observed the mass rape of Tutsi female refugees in the front courtyard of the Kayonza commune office.  

Now, this allegation is bizarre for many reasons.  Firstly, as established by Prosecution and 

Defence witnesses alike, no refugees sought refuge at the Kayonza commune office in April 1994.  Tutsis fled north to the Kabarondo church or south to the Mukarange parish.  They didn't flee towards the local administrative officials.  They fled against ‑‑ away from them.  As such, this allegation is set against a fictional backdrop.  

Secondly, as Your Honours observed on the site visit, the site of the alleged rape is an open space visible to the thousands upon thousands of refugees who were walking past during the period of the alleged attack and to the Defence witness who lived five steps down the hill.  

Thirdly, it is bizarre because the Gacaca proceedings which took place in this area make no mention of either (a), refugees seeking refuge at the Kayonza commune office or, (b), any mass rapes occurring there.  

The *********************who testified to this allegation in front of the Chamber both admitted that they hasn't raised this event during Gacaca proceedings despite a statutory obligation to do so.  A detailed examination of the implausibility of this allegation is, in fact, to be superfluous given the weakness of the evidence that the Prosecutor presented on its charge.  

The Prosecution brought two witnesses, BAR and BAQ, the two*******************, one of whom yelled at the Defence counsel, yelled at the Chamber and refused to answer questions for a substantial proportion of her cross‑examination.  And the other who was confronted with former statements which hadn't been disclosed by the Prosecution but had been located by the Defence in which she detailed all the things she knew about the events in her area and which failed to mention not only that she or others were raped at the Kayonza commune office, but failed to mention any crimes being committed at the commune office at all.  

The Prosecution has also tried in its brief to skip off the fact that these two accounts of these women which they have painted as corroborative are simply not.  

For starters, the witnesses put the alleged mass rapes as happening on completely different dates nearly a week apart.  One of the witnesses says there were men, women and children as refugees at the Kayonza commune office.  One says there was only women.  One says Mr. Gatete was present during the rapes.  The other says he wasn't.  They give different accounts of what time Mr. Gatete arrived, who he arrived with.  One witness says there were no survivors at the end of the events.  The other says, yes, there were survivors, including the other witness that just testified and then admitted that the two women had discussed the event and their meetings with the Prosecution investigators which took place on the same day in the house of the AVEGA leader in their secteur.  

Put simply, they are not describing the same story because it is a fiction.  It is such a significant thing to accuse Mr. Gatete of ordering and observing the mass rapes of women, particularly when he did so much for the advancement and safety of women in Murambi commune during his time as bourgmestre before the fabricated testimony of these *************************is certainly not a basis upon which this allegation should ever have been brought.  

The other story the Chamber heard about the Kayonza commune office was ‑‑ 

THE ENGLISH INTERPRETER:

Madam President, could counsel be cautioned at the speed of her rendition to ease the work of the interpreters.  Thank you.  

MS. GIBSON:

The second story that the Chamber heard concerning the Kayonza commune office was the killing of Gatare.  As we set out in the closing brief this event has not been properly pled and should be disregarded.  But, in any event, the Prosecution brought two witnesses, BVQ and BAY to testify about the death of Gatare.  Their evidence was so inconsistent as to completely undermine each other.  

BVQ said that Gatare was killed ‑‑ 

MADAM PRESIDENT:

Just a minute, please. 

Continue, please.  

MS. GIBSON:

BVQ and BAY were the two witnesses who testified about Gatare's death.  BVQ said Gatare was killed on the 11th at the latest.  BAY said he was killed on the 13th.  BVQ said he was killed at 10 or 

10:30 a.m.  BAY says it was after 2 p.m.  BVQ said he was beaten at the Kayonza roadblock.  BAY said he was beaten in front of the Kayonza commune office.  BVQ said Mr. Gatete was manning the roadblock.  BAY said he wasn't.  BAY said Mr. Gatete kicked him and he fell down and was taken away.  BVQ said he was killed with two gunshots at the roadblock.  These stories are in no way corroborative. 

JUDGE MUTHOGA:

Did you say he said he was killed at the roadblock?  

MS. GIBSON:

BVQ said Gatare was killed at the roadblock. 

JUDGE MUTHOGA:

Not the witness?  

MS. GIBSON:

Not the witness.  Thank you, Your Honour.  

Now, the Defence brought two witnesses who were actually present at Gatare's death.  

Mr. Djuma Habineza and Mr. Assumani Ndayambaje testified as to what they witnessed on the 

12th of April.  One was 8 metres away from Gatare when he was killed.  One was 20 metres away when he saw Gatare get dragged from the car.  They relayed the same story.  

Unlike the Prosecution witnesses, these two men testified in public under their own names, and the Prosecution raised no motivation from their fabricating testimony about the death of their friend, business partner and neighbour.  They gave corroborated accounts of who was in the car, who was killed and how they were killed.  

In light of this corroborated and plausible evidence, the Defence submits that the Defence witnesses' testimony should be accepted testimony over the dramatically inconsistent testimony of BAY and BVQ, particularly given the credibility issues of these witnesses raised in the Defence closing brief.  


Now handing over to lead counsel to address the last two factual facts.  

MS. POULAIN:

We are now moving on to the death of Mulinda.  

The case of the Prosecution claims that on the 12th April 1994 Mr. Gatete shot and killed a civilian named Mulinda in the hills and swamps of Rutonde.  The Prosecution relies on one witness to support the charge, BBL.  

The problem is that BBL is not a trustworthy witness.  He himself explained that he received police training to join the first communal police batch of the RPF from 15th April to 15th July 1994 and was granted permission to be interviewed by the ICTR investigators in 1998.  

BBL was interviewed in the premises of the Kayonza commune office and in the presence of the Kayonza bourgmestre, his boss at the time.  It was established by two Defence witnesses that a Gacaca trial dealing with the death of Mulinda took place in 2004.  During this trial, two persons were accused; Ibrahim and Nassoro.  They both confessed to having committed the crime and both were sentenced to prison.  

During his testimony BBL claimed that he was totally unaware that a Gacaca trial addressing the death of Mulinda had taken place.  When the Defence asked him whether he knew a man called Nassoro, BBL said ambiguously.  But when asked whether he heard that when Mulinda was killed his arm was hacked off and brought by a person named Habineza, BBL said:  "I did not witness the incident to which you are referring to where Nassoro hacked off Mulinda's arm."  

During his examination BBL alleged that Mulinda was killed in the marshlands in a valley downhill from Nkamba hills.  However, at the end of his cross‑examination, BBL said that when Mulinda was killed Gatete's Interahamwes had surrounded the entire hill.  

The Defence had never put to BBL that Nassoro had hacked the arm of Mulinda.  The Defence had never put to BBL that Mulinda was hiding on a hill when he died.  These references confirm that BBL was fully aware of the real story behind the death of Mulinda and the corroborating evidence given by Defence witnesses LA54 and LA56.  

We now move more to the south, to the CERAI school site in Rukira, Rurenge.  

The allegations against Mr. Gatete in relation to the events in the Rukira commune in April 1994 are vague and incoherent.  

The Prosecution brought two witnesses who accused Mr. Gatete of inciting massacres while staying briefly at the CERAI school.  These two witnesses are AIV and BBQ.  We heard from the Prosecution and Defence witnesses about the situation in the Rurenge secteur in April 1994.  They described a massive flood of refugees travelling ahead of the RPF.  

Prosecution Witness AIV told us about the RPF being so close that he could hear gunshots from Kibungo.  He described the refugees and internally displaced persons travelling to Rusumo late in 

April 1994 as confirmed by four Defence witnesses who provided consistent and corroborating evidence.  Mr. Gatete was one of those refugees travelling towards Tanzania with his family.  

The situation in Rurenge secteur is perhaps the only consistent point between the testimonies of AIV and BBQ.  Their testimonies deferred so much from one another that they could not even establish the date or the time, not even the location of their allegations.  

AIV and BBQ had never seen Mr. Gatete prior to April 1994.  Rather, both of them admitted that they knew about Mr. Gatete because they had heard about him after the war of 1990 on Radio Muhabura and from other people.  

In his witness statement, AIV named Emmanuel Rukiramakuba and Faustin Ngabonziza as the leaders of the Interahamwe.  But when we asked him to confirm this, he said, "You may say something but the interpreter may change what you said such that what you say is not recorded accurately."  

His statement said that the alleged speech happened in the morning of 25th April but he provided no date during his testimony.  His statement says that the killings started on 26th April 1994 but in his testimony he said that violence erupted one week after Mr. Gatete arrived.  

AIV didn't even witness the alleged massacre.  It is still unclear whether BBQ was free or detained at the time of his testimony.  He said that he had been coerced to admit that he was present during two attacks after signing a confession to participate in three attacks.  He said that he had been sentenced and that he finished his sentence as of the 19th January 1998.  

After all these contradictions BBQ said, "Oh, we are not accustomed to answering such questions.  When you appear before a Chamber you may err and answer a question with a yes, whereas you mean a no."  

This was the answer of BBQ after taking an oath to tell the truth and making accusations against Mr. Gatete of inciting genocide.  

BBQ left us wondering whether he had severe problems of faulty memory or if he was deliberate.  

His inability to state clearly his current situation in front of the Rwandan judicial authorities forces us to question whether he has any ability to give an accurate testimony about events that happened 16 years ago.  

To add to the lack of coherent and consistent evidence to sustain the allegations related to the 

CERAI school, we have a complete absence of the name of Mr. Gatete in the Gacaca records.  The local population did not make one single accusation against Mr. Gatete.  His name doesn't appear in the list of accused for the Rugombe cellule.  

And I pass now ‑‑ I hand over to my co‑counsel Kate Gibson for the conclusion.  

MS. GIBSON:

So to conclude the Gatete closing arguments, we would like to again recall that Mr. Gatete is presumed innocent and the Prosecution bears a burden of establishing his guilt for each of the charges they levelled against him beyond a reasonable doubt of very high standard.  

In this case the Prosecution has presented evidence, the weakness of which lies in the following:  Firstly, it lies in the Prosecution's witnesses.  The Prosecution did not bring documentary evidence in this case or physical evidence in this case.  It avoided Gacaca documents.  It avoided contemporaneous records.  The Prosecution based its case solely on the oral testimony of a small band of Rwandan witnesses, many of whom knew each other, some of whom were related, some of whom were neighbours and many of whom come from the same interconnected group who now hold positions in the regime in power in the Murambi community, many of whom gave their statements to the 

ICTR Prosecution in commune and secteur offices, or such as BBL or AIV in the presence of their current local authorities.  

These witnesses did not provide credible testimony.  Many of them ‑‑ many of them were caught out in direct lies on the stand.  None of them had testified in Rwanda in the same manner in which they had testified here against Mr. Gatete.  Many of them had testified in Rwanda about the same events and did not implicate Mr. Gatete in those events.  Every single one of them testified under a pseudonym and the Prosecution's choice of its witnesses was deliberate.  Because ‑‑ think for a moment about the fact that the Prosecution has charged Mr. Gatete with conspiracy.  

The Prosecution's closing brief alleges that Mr. Gatete was conspiring with FAR soldiers, with members of the Presidential Guard, with communal police, with political leaders and with other local authorities.  Where were they?  Why did the Bench hear from them?  Why didn't the Prosecution call them?  Where are the other local authorities Mr. Gatete was allegedly conspiring with?  Where were the soldiers he was allegedly ordering?  

The Prosecution avoided these witnesses like the plague.  They did not bring one single witness who said, "Yes, I was involved in the crimes in Byumba or Kibungo préfectures in April 1994 and I was doing this.  I was conspiring with Mr. Gatete."  No such people exist.  As such, to try to link Mr. Gatete to the perpetrators, the Prosecution this morning alleged that LA16 testified he was travelling in a convoy with Mr. Gatete in the lead vehicle.  

We urge Your Honours to view the transcripts to see that no mention of convoy or lead vehicle comes from the witness.  What he does mention is a massive group of refugees, cars and animals, all headed for Tanzania away from the RPF advance.  

JUDGE MUTHOGA:

And when a massive number of vehicles heading for Tanzania travel together, you don't call that a convoy? 

MS. GIBSON:

The idea that the Prosecution is trying to put across was that it was an organised group and that they were following in a particular order and Mr. Gatete was in the front and LA16, a self‑confessed perpetrator, was in this group that had organised themselves together.  What our objection to his characterisation of the evidence is that the witness never alleged ‑‑ and it is not in the transcript that this was an organised group.  

JUDGE MUTHOGA:

Organised?  

MS. GIBSON:

It was more of a traffic jam than a convoy. 

JUDGE MUTHOGA:

They were not travelling together? 

MS. GIBSON:

No.  

JUDGE MUTHOGA:

They were just either on the same road?  

MS. GIBSON:

They were amongst the thousands who were travelling towards Tanzania.  

And when the Prosecution uses the term "lead vehicle", it is as if this vehicle in which Mr. Gatete was travelling was, in fact, drawing the others along or it was going together in some kind of organised way and that's not how we read or recall that evidence.  

JUDGE MUTHOGA:

And when the witness refers to his leader, what does that mean? 

MS. GIBSON:

Witness LA16, referring to Mr. Gatete.  In his testimony, LA16 stated clearly that Mr. Gatete had been a former bourgmestre of Murambi commune and that given his position as a former bourgmestre, members of the population still ascribed him a certain amount of respect.

As I pointed out in my submissions earlier, the Defence's position is that no matter the respect or the endearment with which the population held Mr. Gatete, this doesn't advance the Prosecution's case because it doesn't get around the Defence evidence which shows that he wasn't present at the site of the crimes.  

JUDGE MUTHOGA:

Obviously, I mean ‑‑ I am in no way suggesting that if he was a bourgmestre, he was, therefore, present.  I am not using logic like that.  I am just trying to understand why you would find difficulty with saying somebody who is in the first vehicle is a leading vehicle if they are travelling in the same direction together.  

MS. GIBSON:

The evidence, if reviewed, shows that there were vehicles travelling.  The Prosecution characterised Mr. Gatete's car this morning as the lead -- as the first vehicle in that group.  And worse, that is not how we read the evidence.  

JUDGE MUTHOGA:

Proceed.  

MS. GIBSON:

If we think also for a moment about the fact that the Prosecution is charging Mr. Gatete as a participant in a joint criminal enterprise, however, it failed to bring a single other member of this joint criminal enterprise to testify despite the fact that many of them are still alive, such as Emmanuel Habimana, Lieutenant Colonel Nkuriyekubona, Jean Mpambara, who was acquitted of all charges before the ICTR but still features in Mr. Gatete's joint criminal enterprise.  Why didn't we hear from any of them?  Why was Habimana dropped at the eleventh hour?  Why did the Chamber hear no evidence as to the common purpose amongst these individuals?  Why was there no evidence -- no first‑hand evidence of meetings amongst these alleged members of the JCE?  It can be presumed that the Prosecution brought the best evidence available to it.  Its failure to call any other members of the alleged 

joint criminal enterprise is significant.  

This morning the Prosecution presented a PowerPoint presentation of phrases which 

OTP ‑‑ Prosecution witnesses had allegedly heard Mr. Gatete utter.  We have now told you who these Prosecution witnesses are.  We have pointed out the significant problems with their credibility and their reliability.  The issue is not the number of phrases which exist in the transcripts.  The issue is the credibility of the witnesses who mentioned them.  

The Prosecution also said this morning that it's contradictory for the Defence to argue that Mr. Gatete was a good man who had a bad reputation.  These charges are not contradictory.  In fact, they are the result of the defamation campaign against him about which the Chamber heard evidence.  This is how good men get terrible reputations, the slander on the part of their political opponents.  These two ideas are not contradictory.  The weakness of the Prosecution case not only lies in its witnesses but also lies in its incoherence.  

This Prosecution team brought odd evidence which cannot all fit together.  They brought witnesses who put Mr. Gatete in different places at the same time.  This necessarily means that they put witnesses on the stand who can't all be telling the truth and meet after 12 years to prepare a case.  

The Prosecution regularly contradicts itself in its final brief simply by following the presentation of its own evidence.  This alone triggers reasonable doubts over the witnesses involved.  The Prosecution has failed to locate evidence which forms a coherent narrative.  And the Defence submits that the reasons for this is that the Prosecution case is not founded in truth.  

In April 1994 Mr. Gatete was not involved in the killings which tore apart his former commune.  

The Chamber heard that he was fleeing with his family alongside the population, part of the exodus of refugees heading for Tanzania.  Eight years after his arrest, he again asserts his innocence of the charges levelled against him, an innocence which is borne out by the evidence heard in this case.  

Mr. Gatete was not implicated in Rwanda in the sites in which the ICTR Prosecution accuses him.  In the same way, he should never have been included in the list of those accused at the ICTR.

MADAM PRESIDENT:

Thank you, Ms. Gibson.  

Mr. White, you have the floor for rebuttal, if any.  

MR. WHITE:

Thank you, Your Honours.  

MADAM PRESIDENT:

And, Mr. White, before you start your rebuttal, may we ask you to please specifically respond to Defence submissions on notice with respect to Witness BBQ's evidence relating to the attack on his house in Kigenge secteur on the morning of the 7th of April.  And second, his evidence that Gatare and Mahmud were killed at the same time after being detained at the roadblock near Kayonza commune, whereas the indictment alleges the killing of these two men at separate incidents and separate locations.  

MR. WHITE:

Thank you, Your Honour.  

I am going to deal first with an issue that just arose.  My learned friend suggested that if the Chamber makes a careful review of the transcript with respect to LA16 and the crossing from Rwanda into Tanzania, that the question would be answered.  And I want to refer Your Honours to the transcript of the 9th of March 2010, at page 11, lines 16 and 18.  You have heard this before.  The question that the witness was asked was:  "You were crossing into Tanzania with Jean‑Baptiste Gatete at the same time because he was still an important Hutu leader in your region."  Answer:  "That is correct."  
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MR. WHITE (continued):
Your Honours may also find in the review of the transcript ‑‑ let's see ‑‑ on the 9th of March 2010 at page 5 where Judge Muthoga is asking questions of the witness ‑‑ Judge Muthoga's question at line 9 is:  "So the vehicle was part of your convoy.  You were travelling together in a vehicle?"  The witness answers:  "Between the vehicle and myself, there were two other vehicles.  So we were behind, but the vehicles were moving very slowly because there were very many people and a lot of cattle."  

Judge Muthoga asks:  "That's correct.  I asked ‑‑ I just wanted you to confirm that you were travelling in the same convoy and he was ahead of you, and two of you ‑‑ between you and him, you say there were two vehicles.  So you were travelling in the same convoy ‑‑ him ahead.  Had you seen him in the car ‑‑ in the vehicle before you got to the border?"  The witness answers:  "Yes.  I could see him on board his vehicle."  

That is the area that you may productively review with respect to answering the question as to whether or not that particular witness was crossing with the Accused at that particular time.  

Another small and quick point, my learned friend raised the issue of the standard for your assessment of beyond a reasonable doubt and made reference to statement of law in the Ntagerura case.  The Prosecution fully accepts the statement of law in the Ntagerura case.  

The Prosecution does not accept the characterisation of the Prosecution's submissions about the law that were provided by my learned friends.  The Prosecution submissions made earlier today are fully compliant with the law as stated in Ntagerura.  

Secondly, my learned friends have made a number of comments about the Gacaca proceedings and ‑‑ and records.  And in this respect, the Prosecution wishes to direct the Chamber's attention to some matters that are in evidence through exhibits.  The Defence has submitted that an absence of reference to the Accused in the Gacaca proceeding is, let's say, positive evidence in his favour.  The Prosecution has submitted that any such absence of evidence has very little probative value, if any.  

If you look at Defence Exhibit D. 38, which is the Rwandan organic law establishing the Gacaca courts, there you will find, in the English version, which is D. 38E, at page 12, under section 1 and under subsection 1 as well, it is entitled "The Gacaca court of the cell".  And if you look there to article 41, it states that the Gacaca court of the cell deals with "offences relating only to property".  And it cites for this proposition articles 1 and 51 ‑‑ sorry ‑‑ cites for this provision articles 1 and 51.  

Article 1 is the general authorising provision of that organic law.  Article 51 sets out the categorisation of offenders into first, second, and third categories.  Offenders in the third category are described as "the person who only committed offences against property". 

Now, the evidence about Gacaca that the Defence presented in this case focused on the evidence of Gacaca from the cell, cellule Gacaca proceedings.  Those proceedings focus on property and offenders who committed crimes against property.  So the net result is that any absence of reference to this Accused in those proceedings is really of no value to this Chamber whatsoever. 

If I may have just a moment. 

All right.  Your Honours, I'm going to see if I can deal with the question you've posed to me regarding BVQ.  If I have it correctly, I understand that the indictment references are paragraphs 23(A) ‑‑ and paragraph 36, that those are the relevant indictment paragraphs with respect to this matter and that further notice was provided to the Accused through the pretrial brief and in paragraph 48.  

I believe also that their further notice was provided in the body of the pretrial brief through the 

witness summaries and, in particular, witness summary number 23 at page 54, where it indicates the summary of Witness BVQ's testimony.  He makes reference ‑‑ or the summary there makes reference to seeing Gatete on the 7th of April at approximately 9 a.m. in Gakenke secteur near the house of a man named Ndutiye, N‑D‑U‑T‑I‑Y‑E. 

MADAM PRESIDENT:
You're referring to what page?  

MR. WHITE:
That's page 54 of the pretrial brief.  The TRIM page is 2502.  It's witness summary number 23, which is the summary for BVQ.  So the Prosecution position is that notice was provided through these means, through, first, the indictment and then further clarifications in the pretrial brief description at paragraph 48 and then further through the summary that was provided for BVQ.  

I might also add, although I don't have it at hand, there is a ‑‑ there was a written statement for BVQ, and I'm confident that there's information in that that's relevant to this issue.  But I can't cite it off the top of my head.  I'm sorry. 

MADAM PRESIDENT:
And what about the killing of Gatare, Mahmud at this ‑‑ separate locations ‑‑

MR. WHITE:

Well ‑‑

MADAM PRESIDENT:

‑‑ as ‑‑ as alleged in the indictment?  

MR. WHITE:
I think the killing of Gatare is in that same ‑‑ and Mahmud is in that same paragraph I've just cited to you, summary number 23 at page 54.  

In addition, we have in the indictment paragraph 23(A), which makes reference to Mr. Gatete 

karate kicking and then ordering the killing of Gatare at the Kayonza bureau communal.  The summary that I've referred you to in the pretrial brief makes reference to this happening at a roadblock near the Kayonza communal office. 

MADAM PRESIDENT:
But if you look to the ‑‑ to paragraph 103 and 105, they refer to be ‑‑ a separate and ‑‑ 

MR. WHITE:
Yes.  You've lost me there.  I'm sorry.  Para ‑‑ what ‑‑ which paragraphs are we ‑‑ 

MADAM PRESIDENT:
103 and 105.

MR. WHITE:

Of?

MADAM PRESIDENT:

Of the pretrial brief. 

MR. WHITE:
Of the pretrial brief.  If I could just take a moment, I'll have a look. 

Yes.  I see that on page 37 of the pretrial brief at paragraph 103 there's reference to the 

indictment paragraph 23(A), to the Kayonza bureau communal, to the victim Gatare, to the Accused kicking Gatare, and then for an order to finish him off.  

In paragraph 105, "As alleged in paragraph 36 of the indictment, on or about the 12th of April", he "ordered the police to shoot Kamuzinzi and Mahmud at a roadblock in Kayonza commune."  

I see.  So the ‑‑ the issue you're asking me about is, why the reference to Mahmud in paragraph 105 when the evidence refers to him with Gatare at the Kayonza roadblock on a ‑‑ in the accompaniment of Gatare rather than Kamuzinzi?  That's the question. 

MADAM PRESIDENT:
Yeah. 

MR. WHITE:
Well, I note that the date given in paragraph 105 falls within the range of dates provided in paragraph 103.  So I submit to you that the date itself isn't inconsistent.  I submit to you as well that the location is not inconsistent.  It refers to both Kayonza commune and to a roadblock in both of the paragraphs.  The inconsistency appears to be that in paragraph 103 there's no reference to this additional victim, Kamuzinzi; whereas, there is in paragraph 105.  

With respect, my recollection of the evidence is that we didn't have sufficient evidence with respect to Kamuzinzi to proceed with that.  And, in fact ‑‑ I stand to be corrected, but I ‑‑ I don't think that we've actually alleged in the indictment the killing of Kamuzinzi or have proceeded with it.  I think the evidence has failed in that regard.  

So although the ‑‑ it may have been better to plead it as putting them together, I don't think that the failure here to combine the two paragraphs into one has ‑‑ is a ‑‑ a fatal flaw in the notice provision to my learned friends, although the reference to Kamuzinzi in paragraph 105 certainly would give some indication that there's more than one victim and not just Gatare and Mahmud.  

Well, I think that's the best I can do ‑‑ 

MADAM PRESIDENT:
Okay.  Go ‑‑ okay.  Proceed. 

MR. WHITE:
‑‑ off‑the‑cuff, as it were.  I thank you for the opportunity to do that. 

Now, the last point I want to make really regards the submissions that my learned friends were making with respect to timelines and places and descriptions.  And it's certainly trite to say that an accused can't be in two places at the same time.  It's equally trite and perhaps unnecessary to respond that it is possible to be at two closely proximate locations at closely proximate times.  

And that is the case of the Prosecution.  That's what we're saying.  When I spoke this morning, Your Honours, and I talked about the range of times and that the evidence is sometimes equivocal as to precision, that's what I was referring to, the fact that the evidence now, 16 and a half years after the fact, is not reasonably expected to be as precise as a timekeeper might be.  It's not as good as we might hope, but it's what we have.  And it's understandable in the context of Rwanda and the 

agrarian population.  And it's reasonable, given the time frame and the circumstances under which matters took place. 

I note that there are many descriptive variations in the evidentiary record.  My friends have talked about some of them.  And my friends have made reference to some of those variations with respect to their witnesses being due, at least in part, to translation issues.  And translation is a question.  We're dealing in three languages here.  

Recollection is an issue.  We're dealing with a decade and a half after the facts.  

And it has to be considered as well that vantage point, the actual location where observations are made, is a significant factor in descriptive variations between witnesses.  They don't all describe exactly the same things because they're not all in exactly the same place.  

There are variations.  It's natural.  It's normal.  It's expected in the testimony of witnesses of this type.  The Prosecution submits that the discrepancies are minor, particularly in light of the significant passage of time. 

And I'm going to leave you with a thought of this issue of variations and descriptions, whether they're because of translation or recollection or vantage point.  And the thought is this:  I've always been told that the way that you can tell the difference between a genuine diamond and an artificial diamond, a fake one, is because the real diamond has flaws; the artificial one doesn't.  And that's what testimony is like.  

Real testimony, honest genuine testimony, is going to have its flaws because it comes from 

human beings who have a variety of flaws in terms of their ability to observe, their ability to recall, and their ability to describe.  But it doesn't make it fake.  

Those are all the submissions of the Prosecution, with respect. 

MADAM PRESIDENT:
Thank you, Mr. White. 

Any rejoinder from the Defence?  

MS. POULAIN:
No.  Thank you, President. 

MADAM PRESIDENT:
Okay.  Thank you very much.  So this brings us to the end of in‑court proceedings in this case.  

Before we rise, let me thank you all ‑‑ the lawyers ‑‑ learned lawyers for the parties for their efforts and able contributions towards the efficient and smooth running of this trial.  I would personally thank each one of you for your professionalism, high sense of duty, respect towards the Court, and cooperation with each other, which, no doubt, has been an important factor towards the able conduct of this trial.  

We would also like to thank our legal officers for their able assistance and efficient contribution towards this case.  I would also like to thank the support staff of this case, especially the members of the registry, the court reporters, the translators, the members of WVSS, security, and all those inside and outside the court who played an effective role in this case.  

We adjourn, and the date for the delivery of the judgement will be notified in due course.  

I thank you all and wish you all the best.  Thank you. 

(Court adjourned at 1540H) 
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