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P R O C E E D I N G S
MR. PRESIDENT:
Good morning ladies and gentlemen.  Registrar, you may commence the proceedings.

MS. BEN SALIMO:
Thank you, Mr. President.

Trial Chamber II of the International Criminal Tribunal for Rwanda, composed of 
Judge Joseph Asoka de Silva, presiding, Judge Taghrid Hikmet and Judge Seon Ki Park is now sitting in open session, today, Wednesday, 19 January 2005 for continuation of the trial in the matter of the Prosecutor v. Augustin Ndindiliyimana, Case No. ICTR-00-56-T.
Thank you, Mr. President.

MR. PRESIDENT:
May the parties enter their appearances, starting with the Prosecution.

MR. JEGEDE:
With due respect, Mr. President, Segun Jegede, trial attorney, Tambadou, Abubacar, appear for the Prosecution.

MR. PRESIDENT:
Defence may enter their appearances, please.

MR. FERRAN:
Mr. President, Your Honours, good morning and have a nice day.

I am André Ferran, from the Montpellier Bar in France and I am lead counsel for 
Francois-Xavier Francois Nzuwonemeye and with me this morning are Ms. Danielle Girard,

co-counsel, of the Quebec bar, and Mr. Reche, our assistant from the Nîmes bar in France.

MR. ST-LAURENT:
Mr. President, Your Honours, my name is Gilles St-Laurent, lead counsel for Augustin Bizimungu, and in my company this morning, Ronnie Mac Donald, co-counsel, and Natalie Leblanc, our assistant.

MR. BLACK:
Good morning, Mr. President.  Christopher Black from Toronto in the province of Ontario, Canada.  This morning I am with Claver Sindayigaya, professor of law from Rwanda for General Ndindiliyimana.

Thank you.

MR. SEGATWA:
Good morning, Mr. President, Your Honours.  For Innocent Sagahutu this morning appearing are Fabien Segatwa, lead counsel, and Matthias Sahinkuye, our legal assistant.
Thank you.

MR. PRESIDENT:
Yes, Mr. Ferran, can you continue now. 

MR. SEGATWA:
Mr. President, before we commence, there is a little housekeeping matter that I would like to bring to your attention.
MR. PRESIDENT:

A legal matter?

 MR. JEGEDE:

No.  It has to deal with logistical problem regarding the witness.  The WVSS would like to know when the witness will finish for them to plan his travel back home.

MR. PRESIDENT:
Yes, Mr. Ferran, how much time will you take with this witness?

MR. FERRAN:
As far as I am concerned, Mr. President, I should be done by the end of this morning but, of course, I cannot tell you how much time my other colleagues will be requiring, but if you do put the question to them, I am sure they may be able to answer, Mr. President.

Thank you.

MR. ST-LAURENT:
Good morning, Mr. President. I think I will need about half a day or a whole day depending on the attitude of the witness.

MR. PRESIDENT:
Mr. Segatwa?

MR. SEGATWA:
Yes, Mr. President.  If General Bizimungu's counsel were to conclude tomorrow, then we need to know whether we shall be sitting on Friday.  If we don't sit on Friday, I will be needing about three days.  So, Monday through Wednesday -- about that much and I think that is the kind of time frame 
I am looking at, three days.

MR. PRESIDENT:
Mr. Segatwa, I don't think we will be sitting -- we will not be sitting on Friday.  Do you really need three days, because now I think almost all the issues have been covered by others also.  So, in view of that you will only be repeating what others have said.  So, I will request you to cut down your -- not to cut down really -- to restrict it to the areas where the other counsel have not touched.  But, anyway, I will leave it to you.  I don't want to stifle your style, but anyway, we will try to conclude this witness as soon as possible.

MR. SEGATWA:
I promise the Court that I will do my level best, but as you would understand,  sometimes it is necessary to revisit what others have already touched on, and I think I cannot say otherwise,
Mr. President.

MR. PRESIDENT:
But since the evidence of the witness touches your client most, I think we have to give you a little time.  So I think most probably, next Wednesday.

MR. JEGEDE:
Next Wednesday?

MR. PRESIDENT:
Maybe we will put it at that and see, because I also can see as to when we should put an end to this. As I stated earlier, this witness touches mostly on Captain Sagahutu.  So, therefore, we can grant him time -- his counsel, we will give him a little latitude and see how far he can go.

MR. JEGEDE:
I will pass the information to WVSS and see --

MR. PRESIDENT:
Most probably by next Wednesday he should be off.

MR. JEGEDE:
As the Court pleases.

MR. PRESIDENT:
Mr. Ferran, you can start.

MR. FERRAN:
Thank you, Mr. President.  I would like to start with an introductory remark.  As Defence counsel, we want to move as quickly and as efficiently as possible.  However, we cannot set our time frames on the basis of what the Prosecutor did.  The Prosecutor had the latitude to organise his
examination-in-chief with the witness, and we somehow have to grope in the dark to piece together pieces of truth from here and there, particularly given that we do not have an easy witness before us who provides direct and prompt answers.  I will therefore proceed, Mr. President, with your leave.
CROSS-EXAMINATION (continued)
BY MR. FERRAN:

Q.
Witness, are you ready?

A.
Yes, I am ready.

Q.
Perfect.  We shall now talk about the blue berets.  On the 11th of January 2005, a few days ago, on page 52 of the draft transcripts, at the bottom of the page, you stated that Warrant Officer Bizimungu, who was before the Prime Minister's residence requested instructions as to whether it was acceptable for these vehicles; namely, the vehicles of the Belgian soldiers should enter into where he was, and that is the content of the message.  You further stated as recorded in the draft that the message was destined for Mr. Sagahutu, and that ultimately it was my client Mr. Nzuwonemeye, commander of the battalion, who said that these people should be authorised to enter but should not be allowed to leave.  Do you recall that as having been your testimony before this Court?

A.
Yes, I do recall.

Q.
Thank you.  Given that you heard this message and you were near my client, what time was it on the 7th of April 1994, when this happened?

A.
It was between 6 a.m. and 6:30 a.m. in the morning.

Q.
You also acknowledged having been interviewed in 1995 by Rwandan investigators under the Rogatory Commission led by Mr. Vendermeersch, a Belgian Judge.  The statement that arose from that interview does not refer to that conversation.  Do you agree with that observation?

A.
I would like to remind you that the document you are referring to is a summary of the statement I made.

Q.
Are you saying that you indeed made this statement to the investigators on that day?

A.
I talked about several things that were not all entered into the final document.  They came up with a summary leaving out some of the information which I provided.

Q.
That does not answer my question, Witness.  Did you refer to this particular piece of information or did you not mention it?

A.
Yes, I talked about it.

Q.
I suggest to you that you talked about it because you considered it to be a significant piece of information; would that be correct?

A.
Yes, it was important indeed.

Q.
You have already acknowledged having read over the statement and signed it after the reading.  Why then did you sign a statement which did not contain such an important piece of information?

A.
It was not for me to determine which was an important point and which was not.  It was for them to do so.

Q.
Witness, the importance arises in your own mind because it is your statement.  Why would you sign a statement which doesn’t faithfully reflect what you intended to say?

MR. JEGEDE:
The witness has answered the question.  He is not going to answer that question again.

MR. PRESIDENT:
Yes, Mr. Ferran, I think he has given a sufficient answer.  You may put another question.

MR. FERRAN:
I will comply, Mr. President.
BY MR. FERRAN:
Q.
Witness, now, turning to the issue of the armoured vehicles that were at Madam Agathe's residence, the then prime minister, still on the 11th of January 2005, and before this Court on page 56 of the 
draft --
MR. JEGEDE:
Mr. Ferran, when you are referring to the transcripts, please endeavour to specify which one you are reading, is it the French version or the English version, for the record.  It's very important.

MR. FERRAN:
Mr. President, would I be authorised to answer?  Well, the trial attorney over the past days has blamed us for or has urged us to do our job properly.  Now he wants me to do his job for him.  I am giving him the references in French and that is the language in which I work, I don't need to go to evening classes in English to help you out in English, I think you can find that out for yourself.

MR. JEGEDE:
Yes, that is exactly what I said you should do; indicate what you are reading, it be from the French version or the English version.

MR. PRESIDENT:
But I think then that as Mr. Ferran is conducting his case in French, we can take it that he is referring to  the French and if you refer to the English text, please inform the Court.

MR. FERRAN:
Mr. President, I am sure this will not take you unawares at all.  Thank you.

MR. PRESIDENT:
Thank you.

MR. FERRAN:
Let me proceed.

BY MR. FERRAN:

Q.
On Monday, 11th of January 2005, of course, you testified before this Court in answer to a question from the President, and that would be on page 56 of the French version of the draft, the question from the President as follows:  “Witness, when you heard the message, what did you understand?"  And he was referring to the message from Bizimungu.  "When Warrant Officer Bizimungu spoke, what did you understand?

"Answer:  In fact, he wanted to say that they had started shooting at the Prime Minister's residence.  They were targeting the Prime Minister's house and gunshots could be heard even through the message."

I would like some clarification from you, Witness, on this matter.  The "they" being referred to in your statement, who were “they”?  Can you tell the Court the persons comprising the "they"?  Would they be the military persons or civilians?

A.
That was not a faithful replay of my statement.  I never said that I heard gunshots through the message.  The question that was put to me was to find out whether from my location I was able to hear gunshots, and I said, “Yes”.  I never said that I heard the gunshots through Bizimungu's message or coming through along with Bizimungu's message.

Q.
Are you saying then, Witness, that your testimony was poorly transcribed as contained in the draft?

A.
I never said that I heard the sound of gunfire on the radio.  The question that was put to me was to determine whether from my position from where I was it was possible for me to hear the gun shot and I said, “Yes,” and I recall that the question was raised on three different messages.  Counsel, do you believe that it's possible to hear the sounds of the gunshots over the radio?  That is rather confusing for me.  Please I urge you to restate my testimony correctly and faithfully.

Q.
It is not for me to answer your testimony or your questions pertaining to facts or in law.  I am simply stating what is contained in the draft.  I do not believe that I have to answer those questions pertaining to hearing the gunshots through the messages.

MR. JEGEDE:
Mr. President, I have a comment hear.  Whenever Mr. Ferran is reading from the transcript it should be done verbatim.  He should not paraphrase what is contained in the transcript.  For instance, if he has a question, we want to know, "question," and then he states what the question is, and then the answer, to determine what the answer is.  That is the way it is read out.  You don't paraphrase.

MR. PRESIDENT:
Mr. Ferran, I think you must put the entire thing to the witness, and at the same time it would be useful if you can give a copy to the translators too.

MR. FERRAN:
Mr. President, I would like to bend over to please everybody.  My only problem is that my bones will crack.  Now, the question is to this witness, did he hear any sounds through the messages?  That is contained in the transcript.  I read that from the transcript and I put the question very clearly to the witness.  If you are going to systematically interrupt what I am doing, sir, you will not succeed, because it will take me four days to complete my cross-examination, with the leave of the President, in the interest of justice.

MR. PRESIDENT:
I think, Mr. Counsel, you must check with the English translation and see whether it has gone in the same way that Mr. Ferran is referring.  You can check with the English translation.

MR. JEGEDE:
I am using the English version, so he should give me time to read or to follow what he is doing in French.  It is very important.  Because what he is doing is he is reading these facts onto the record and we have no way of verifying that.  That is not the way.  It should be done properly.

MR. PRESIDENT:
If there are -- is there any discrepancy between the two?  I think that it should be corrected.  The purpose here, Mr. Ferran, I think, there is a discrepancy with regard to the recording in French and in English.  I think if counsel is following the English one, we have to give him a little time over that.

MR. FERRAN:
Mr. President, I agree entirely with what you are saying, but we do not need to accuse me (sic) of doing or not doing what procedure allows.  If there is a problem with understand the draft, let us talk about it, I am available to do that.  But don't guilt-strip me because I know that I am applying the right procedure.  So, if you put the right question, you will get an appropriate answer.  I find it unacceptable, Mr. President, that even the least legitimate means are being used to interrupt the counsel.  That is unacceptable, Mr. President.

MR. PRESIDENT:
You may continue now.

MR. FERRAN:
Thank you.  I think we are not making progress if we proceed in this manner, Mr. President.  Anyway let me put the question to him again.

BY MR. FERRAN:

Q.
Witness, on the morning of 7th April 1994, near the Prime Minister's residence -- I am sorry.  Let me put it in other words.  From your position, on 7th April 1994, when Warrant Officer Bizimungu was in front of the Prime Minister's residence, from your position, did you hear any gunshots?

A.
Yes, I could hear gunshots.

Q.
From your position, and I would like you to, again, tell us where you were standing or what was your position at the time.  Could you tell the Court what was your position at the time?

A.
I was at the rekke camp.

Q.
From that location, was it possible for you to hear and determine the source of the gunfire in Kigali?

A.
One could tell the direction from which the gunshots or the ruttleling of the gunshots were coming, but one could state clearly from what specific area the gunfire was coming.

Q.
Thank you, Witness.  Last question on this point, at least for now.  When a soldier like yourself in April 1994 heard gunshots, could he determine the type of weapon that was used and the type of ammunition that would cause that type of noise?

A.
Yes, one could tell what type of weapon was being used.

Q.
Is it possible for that determination to be made when several weapons or arms are fired at the same time and common noise arises there from?

A.
That would depend on the type of arms or weapons that were used and also on the location from which the gunfire is coming, as well as the type of firing.

Q.
Could you be more specific with regard to the type of firing?  What is the type of firing?

A.
Various weapons or arms can be fired at the same time, or one weapon can be used to fire a number of bullets one after the other.

Q.
According to your knowledge, Witness, on that morning of the 7th of April 1994, and in front of the Prime Minister's residence, how many weapons were there that could have been fired, and I am referring to all types of weapons, including armoured vehicles?

A.
There were several types of weapons or arms.

Q.
Could you please tell us what type, given that you are aware that there were several types of weapons or weaponry?

A.
We had mitrailleuses, we had ordinary guns, and we had like the Kalashnikov.

Q.
So, machine guns and Kalashnikov, this type of weapons that were used, how long would the firing last, witness?

A.
The firing didn’t last long, and we heard the noise over very brief moments, and then there would be silence and then they would resume and so on and so forth.

Q.
Could you tell us approximately how long the firing or the noise lasted?  The noise you heard?

A.
It lasted about one and half hours or two hours, may be.

Q.
One and half to two hours, would that mean, witness, that the noise was ongoing throughout this entire period, one and half hours to two hours?

A.
No.

Q.
Can you then tell us, if you do recall with more clarity what happened?

A.
The gunshots would be heard -- and they would cease and then resume later, they would be firing again then it would resume, and so on and so forth.

Q.
Thank you, sir.  Can you tell us at what time of the morning this one and half hours to two hours this would fall?  Can you tell us, approximately, at what time of day the -- this firing took place in the morning?

A.
The firing went on until about 9 a.m., in the morning.

Q.
Thank you.  When would it have started, Witness?  When did you hear the noise for the fist time?

A.
I heard the gunfire or the gunshots for the first time at about 7:30 in the morning.

Q.
Thank you, Witness.  You have told us that at that time you were at Camp Kigali.  What were you doing specifically at Camp Kigali during that period?

A.
I have already told you what my duties were and I was involved in my routine duties.  Yesterday, by the way, you put the same question and I provided an answer.

Q.
I didn't put this question to you with regard to specific time frame because we didn't talk about it.  Now, I am referring to that specific period.  What were your routine duties at that time?

A.
I was in the office.

Q.
Are you saying that you were inside a building and the building in which the office was located?

A.
No, I was outside -- I was outside where the vehicle was parked.

Q.
Witness, were you in the office or outside -- were you inside or outside or outside the office?

A.
I was outside the office.

Q.
What was your routine activity outside the office that put you in a position where you -- that made it possible for you to hear the firing over the entire period mentioned?

A.
I was quite close to the radio.

Q.
What were you doing -- what were you doing?  What was active since you said you were performing your duties?

A.
My duty was as a member of an escort.

Q.
Was there an escort of which you were member near the vehicle -- the radio was working?

A.
Each time the radio vehicle moved, I had to move with it.  So, I had to stick close to the vehicle at that time.

Q.
So, you were not escorting anyone at that time?

A.
I was on standby to participate in the escort.

Q.
We are getting there.  I should now like to move to another question.  Before this Trial Chamber, on the 11th of January, French draft page -- I am sorry, but the numbers have been eaten.  Page 57.  The trial attorney who was examining you in chief asked you if you heard other radio messages on the 7th of April 1994 on the subject of prime minister.  Upon your reply in the affirmative, my learned friend asked you what exactly you remembered and you answered as follows, line 9 of the French draft transcript.  There was, for example, a message in which Bizimungu was saying that members of the presidential guard and the platoon of other soldiers had entered this Prime Minister’s residence, and had not found her, et cetera -- the rest of it concerns my question.  Do you confirm that the transcript is faithful to the reply that you gave to the question?

A.
Yes, that is a correct reflection of what I said.

Q.
Regarding Mr. Bizimungu and to avoid any other unfortunate confession, was it adjutant Bizimungu you were referring to?

A.
Yes.

Q.
You say, in reply to this question put to you, if an answer was given to the message, you answer, line 15 of the French draft, the answer to the message was that, "Why are you not finished yet with the operation because you began your operation very early in the morning."

MR FERRAN:
I see the microphone lit, I don’t know if I can continue or not.

THE ENGLISH INTERPRETER:
Pray, proceed, Counsel.

BY MR. FERRAN:

Q.
So I am repeating.  They reply to the message, "Why haven't you finished your operation yet because you began it very early in the morning," and in response to the pertinent question from my learned friend, who wanted to know who had asked that, you answered, “It was Nzuwonemeye and Sagahutu who were asking the question, talking amongst themselves and answering the question."  Do you agree, Witness, with the contents of the draft transcript as I have read it.  Does it reflect faithfully what you said?

A.
Yes.

Q.
Well, that is what I am going to question you about.  When you speak of an operation, what do you mean?

A.
When I think of an operation, it would mean the purpose for which the people had gone where they had gone.

Q.
Can you tell us more clearly what the operation consisted of, but the word should be in quotes, but it was not your word, it's your word -- it was not the word used the Nzuwonemeye or Sagahutu.  So what do you mean by that?

A.
I meant the task, the mission given to those soldiers during the night.

Q.
Well, what was that task, more precisely?

A.
In relation to what had been said at the assembly, that the Prime Minister had to answer for the attack on the aeroplane.  Now, I don't personally know what was intended consequently.

Q.
How can you, Witness, term an operation within the meaning you ascribe to that term which ^Rumiya, which you told us on the tarmac and in the parking lot, more precisely, to the rekke battalion on the night of the crash of the president's plane, what makes it possible for you to speak of an operation?

A.
I am qualifying it as such because it was an activity involving gunfire, and again (inaudible) persons killed them in the course of which arms were used.

Q.
Did someone give an order to shoot the Prime Minister with the intent to kill them?

THE ENGLISH INTERPRETER:
There is some reflection from the glasses, counsel says I can't see the microphone very well.

BY MR FERRAN:

Q.
Witness, I will repeat my question.  According to you, did anyone give the order to shoot at the 
Prime Minister's house or the Prime Minister, in order to kill her?

A.
That I don't know.

Q.
Thank you.  When Mr. Nzuwonemeye and Sagahutu were discussing matters, I read the draft on the subject; what exactly did you hear?

A.
They were saying to the military that they had the whole night to accomplish the mission that they had been given and it was still tardy in the eyes of those gentlemen.  And what was the mission?

A.
I don't know what the mission was.

Q.
Thank you, sir.  We will now, with your agreement, go on to another line of questioning concerning the supplies you provided to Bizimungu on the 7th of  April in the morning.  I am relying on the draft of the 11th of January 2005, French draft, page 60.  French draft page 60, my learned friend put the following question to you:  "We will now go to another series of questions concerning the 7th of April.  On the 7th of April one of your superiors in one of your battalion -- did one of your superiors in the rekke battalion give you a specific task, and you answered, and I quote:  "At a certain point I left the camp and I went towards the residence of the prime minister, but I did not get there."  And as to the timing you clarify in response to my learned friend, it was before 8 o'clock in the morning.

Witness DA, do you approve of this transcript?

A.
I don't fully agree.  I don't fully agree with this transcript.

Q.
Can you tell us why?

A.
The bit about me not getting to my destination.  I think it should be said that actually I took a different itinerary.  You should look at perhaps, the English transcript to know the original of what I testified -- of the testimony I gave.

Q.
You do not agree, but tell me, do you claim that you did arrive at the Prime Minister's residence?

A.
I don't know what you mean when you are asking me if I arrived at her residence.  Did I arrive inside of her house or did I arrive at her premises or do you mean district or the general direction of the place where she lived.  What do you mean when you say did I get there?

Q.
I am not implying anything.  I am reading to you what you said.  So if it's not clear to you, I am only reading to you what you said.  So if it is not clear it's because you said what was not clear.  If you wish I will read it again because as far as this is concerned, it's clear. 

A.
Well, please repeat then.

Q.
"At a certain point, I exited from the camp and left in the direction of the Prime Minster’s residence, but I didn't get there."  I am suggesting that when -- that you mean you did not get at the material -- physical premises of the Prime Minister's residence.  Am I mistaken?

A.
I did not arrive at the house itself, but I did arrive where Bizimungu and those soldiers were.  I was carrying supplies.  I could not go anywhere else I was not supposed to go.

Q.
I am not carrying anything either, I am just trying to analyse what you said.  So please don't give other people advice, start by giving yourselves advice.

MR. JEGEDE:
Mr. Ferran has to allow this witness to answer the question to him.  If counsel has put to him a question, he must allow him to finish his answer.  You can't cut him mid-answer.  It is improper.

MR. PRESIDENT:
I think that is true, Mr. Ferran.  You must put the next question after he finishes, and I think you can get indications from the booth there, from the translators’ booth.

Yes, Mr. Ferran you may go on.  I think that the translator is busy, first finish the answer and then ask counsel to repeat the question.

MR. FERRAN:
May I continue, Mr. President?

MR. PRESIDENT:
Yes, if the red light is off you can continue and when the red light is on --

you can ask your junior to watch for you.

MR. FERRAN:
I am doing it, Mr. President, but there are reflections in the glass.  It's not always possible, but I try to be vigilant and to cooperate.

MR. PRESIDENT:
I think your young assistant will help you.

MR. FERRAN:
Point taken.

BY MR. FERRAN:

Q.
Very well, Witness, we should try to move on.  I read to you a sentence of the French draft of the 11th of January saying, and I am quoting:  "At one time I exited the camp and went in the direction of the Prime Minister's residence, but I did not get or I did not go in."  You will agree that that is what you said?  At least that is what is in the transcripts -- the draft of the transcript?

A.
I do agree, in fact the truth is that I did not get to the Prime Minister's house.

Q.
That is what I read, so you do agree?

A.
Yes, I agree with you.

Q.
Perhaps we will get there.  Witness, the Pro justitia document which we tendered as an exhibit and was admitted, and which is in the record of your questioning by a Rwandan Rogatory Commission questioning, does not mention that you left the house in the morning anything before 8 o'clock to go in the direction of the Prime Minister's residence, it does not mention that; why?

A.
I have already stated to you that everything I said was not recorded by the investigators.  Maybe they were not interested in my comings and goings.  It was not up to me to tell the investigators what to quote or not.  Anyhow I had to tell them all the movements I made.

Q.
In that deposition you also say -- in your statement you also say that you were going to carry ammunitions to Adjutant Bizimungu where it had run out; is that correct?  He had exhausted his supply.

A.
That is correct.

Q.
That also is not in the Pro justitia document which I have just reminded you, of course.  Why not, according to you?

A.
You are asking me why is it not included in the Pro justitia document?  Listen, I am not the one who wrote this.  It is they, the authors of the document who omitted that detail and it was not up to me to dictate to them what they should write down or not.

Q.
You have just told us that according to you, the investigators had not noted what you said on your comings and goings because, and yet I note in the Pro justitia document, the exhibit which I have referred on the last page the following, and which is written down:  So I went back to the parking lot before going to the director of STIR, a transport company based in Kyovu, K-Y-O-V-U outside the camp that led to BNA, that is to say the National Bank of Rwanda, to whom I had to give a case or carton in the vehicle I was driving."  Is that what you stated to the investigator?

A.
Yes, that is what I stated.

Q.
What day are you referring to here?  On what day did that take place?

A.
On the 7th.

Q.
Of which month and which year?

A.
The 7th of April 1994.

Q.
And what time was it when you went to carry that crate of beer?

A.
It was towards the end of the morning, beginning of the afternoon.

Q.
Can you tell me why the investigator have written that and not the other trips that you made, according to what you have told the Trial Chamber and which I have reminded you of.

MR. JEGEDE:
Objection, Your Honour, I believe the witness cannot answer that question.

MR. PRESIDENT:
He cannot answer that question as to why those people did not take it down.  Put another question.

MR. FERRAN:
Mr. President.  I will put the question otherwise.

BY MR. FERRAN: 

Q.
Witness, why did you agree to sign this statement which referred to one of your trips and not the others?

A.
I signed the document because I agreed with the content of the document which reflected my statement.  Everything that is contained in this document reflects my statement to the investigators.

Q.
Did you ask the investigators why they made specific mention of this outing and not others?

A.
No, I did not put that question to them.  All I did was to read over the document and determine whether the content of the document was correct, and if it reflected what I said.  And by the way, this matter arose because of another question that had been put to me in that connection.

Q.
Last question, Witness, when or at what time, if at all you did -- did you return to Camp Kigali on the 7th April l994 after you had taken the ammunition to Mr. Bizimungu?

A.
I have already told you that I was at that location for some 10 to 20 minutes between 7:30 and 8:00.

Q.
My question, Witness, is to determine whether you returned directly to Camp Kigali or whether between Mr. Bizimungu and Camp Kigali you went somewhere else?

A.
I did not stop anywhere else.

Q.
Am I to understand then that you went back directly to Camp Kigali?

A.
Yes.

Q.
Thank you, sir.  To get to the Prime Minister's main entrance, your itinerary was the one you had spoken about on the 18th of January, and this is contained in the French transcript on page 62; you stated that there were two possible access roads to the residence; one which went below the 
Prime Minister's residence at the time, and the other that came from above; is that correct?

A.
Yes, that is correct.

Q.
You also told us that you couldn't use the road from below because there was an armoured vehicle on that road which was firing at the Prime Minister's residence and then you further stated that, and I quote, “I could not pass in front of that armoured vehicle for fear of being shot at."  Witness DA, would that be your testimony?

A.
Yes, that was my testimony.

Q.
Am I to understand or am I mistaken in saying that you indicate that the Prime Minister's main entrance faces the road below which you referred to; is that what you said or am I mistaken?

A.
No, you are not mistaken, Counsel.

Q.
Witness, can you tell us whether there was a difference if height between the road below and the road above?  And I am using your expressions?

A.
Yes, there was an elevation.  The road above was at a higher elevation and there was some kind of a slope.

Q.
Can you tell us what that slope was?

A.
The topography of the area is such that there is a slope and one of the roads was above and the other below, but the road came to an intersection at one point.

Q.
I understand that, Witness, but what I would like to know is the level at which the road above was situated and what separated it from the road below, was it five metres, 10 metres?

A.
Probably 60 to 70 metres -- maybe 80 metres.  Whatever the case, it was not up to 100 metres.

Q.
I am talking about height or elevation and not distance.  Do we understand ourselves?

MR. JEGEDE:
Objection, Mr. President, the question is very vague, I don't think anyone will be able to answer it.  We don't know what Counsel Ferran is talking about here.

MR. PRESIDENT:
Mr. Ferran, the witness says that the roads met at a particular point and --
THE ENGLISH INTERPRETER:
Microphone, Mr. President.

MR. PRESIDENT:
The witness says the road met at a particular point and it was about 100 -- less than a 100 yards between the two roads.  You may put it in a different form.

MR. FERRAN:
Thank you, Mr. President.  Just two comments.  When the senior trial attorney intends to say that the witness cannot answer, I think he should ask the witness to take off his earphones, because otherwise, the witness would not answer.

MR. JEGEDE: 
Your Honour, I think we should even -- we need to adopt another system, because sometimes when you ask the witness to take off his headset and then the proceeding commences, he forgets to put them on -- to put the headset on, and then we should ask the interpreter not to indicate the question at that time to the witness.  That is a better option.

MR. PRESIDENT:
Yes, we will watch for that.

MR. FERRAN:
With your leave, Mr. President; the second comment is that I believe I was clear enough.  I asked what height or elevation there was between two roads.  He answered me in terms of distance and I have taken note of the figure, and I want to know whether we are talking about the same thing.  Distance is not the same as height or elevation.  I jus want to make sure that he has understood me.  I am not asking for the distance between the house and the intersection.  That is not what I am talking about.

THE ENGLISH INTERPRETER:
Maybe if counsel could use another word hauteur.  Hauteur would be height or elevation in English.  We don't understand either, Mr. President.

MR. FERRAN:
I will put the question again, Mr. President.  I have been before this Court first time I am encountering so much difficulty discharging my duties as a lawyer.  I thank God you are there, Mr. President to intervene from time to time to help me, and I hope that we can put an end to this.

MR. PRESIDENT:
All right.

BY MR. FERRAN:

Q.
Witness, we will take it all over now.  Now, you have referred to the road above and to a road below.  How high is the road above from the road below if you are aware of it?

A.
I am not able to tell you the height or the altitude. 

Q.
Thank you.  So, I was not referring to distance.

Witness, between the road above and the road below; is it not correct that there were some building between these two roads?

A.
Yes, there were buildings between the two roads.

Q.
Is it not correct that there were plants along these roads, there were vegetations around these buildings?

A.
Yes, there was some vegetation around the buildings.

Q.
I will put it to you that from the road above, it was impossible to see anything that was happening on the road below because of the obstruction from these buildings and the plants which we have talked about.  What do you think about that?

A.
You are right.  If one were on the road above, it would be impossible to see what was happening on the road below seeing that there were building and trees and plants between the two roads.

Q.
Thank you, sir.  My last question on this point:  In the 11th January 2005 draft, which I referred to a short while ago, Mr. President, and I am still on page 62 of the French Version.  Line 32, 33,34 and 35 contains a question from my learned colleague opposite and an answer from the witness.  I will read to avoid any paraphrasing, in order to faithfully convey the content of what was said.  "Question:  Where was Bizimungu at that time specifically?"  And we are still talking about 7th of April 1994,

 
Mr. President and we are still near the Prime Minister's house towards which the witness claims to have been moving.  The witness's answer:  "His car was parked near the intersection between the roads leading from the national bank towards the residence of the President of the Republic.  His vehicle was 10 metres away from the intersection."

Do you confirm, Witness, that this draft confirms what you stated?

A.
Yes that is my testimony.
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BY MR. FERRAN:

Q.
Well, then can you give us the names of the streets that met at this intersection?

A.
Avenue -- it was the intersection where Avenue Paul VI intersects with another street, and I don't recall the name of that other street.

Q.
I'm referring to the names as they were used in 1994, Witness.  I hope we understand ourselves.
A.
The streets of that neighbourhood were named, yes, but I do not recall the names.

MR. FERRAN:
Mr. President, with your leave, let me put the question again.  You see, maybe the witness didn't quite understand me or I probably didn't express myself properly.  This is an important point.

BY MR. FERRAN:

Q.
What was the name -- what were the names of the streets, in 1994, which met at the intersection you have referred to; namely, the names of the streets that you could see at the time in 1994?  I don't know whether it is the same names that apply to the streets today.
A.
I have given you the name of one of the two streets, namely, Avenue Paul VI.  But I do not remember the name of the other street.

Q.
Fair and good, thank you.
MR. FERRAN:
Mr. President, I don't know whether this would be an appropriate moment to take the break.  If not, I am ready to -- rather, I am ready to comply.  This would be all along this line of questioning before I go on to another; maybe it is an appropriate time to take a break.

MR. PRESIDENT:
 (Microphones overlapping)
MR. FERRAN:
Thank you.


(Court recessed from 1034H to 1059H)
MR. PRESIDENT:
Mr. Ferran, you may start now.  I hope you will conclude by lunch.

MR. FERRAN:
I heartily wish so, Mr. President; I heartily hope so. 

BY MR. FERRAN:

Q.
Witness, are you ready?

A.
I am ready.

Q.
On the 11th of January before this Trial Chamber, French draft, page 66, you stated that you had delivered the munitions to Mr. Bizimungu; is that correct?

A.
Yes, that is correct.

Q.
While you were delivering those munitions, was the gunfire continuing?

A.
No.

Q.
What weapons are you referring to?

A.
All of the firearms used at that time when gunfire was going on.

Q.
Am I to understand that when you were delivering those munitions, no one was firing at that time?

A.
No, you could only hear some sporadic firing.

Q.
That gunfire, do you know, sir -- do you know what was the firing aimed at?

A.
It was aimed at the prime minister's residence.

Q.
At that time, according to the draft still, you say that, "Whites came out of the grounds with their hands in the air."  On the next line it says that, "those whites were Belgians."  Do you agree with what has been -- what is stated in the draft transcript?

A.
Yes, I agree with what is said there.

Q.
I suggest to you that so long as the firing was targeted at the prime minister's residence, and in spite of that firing, the Belgian soldiers still left the compound; would that be correct?

A.
They left the compound because they -- the firing was targeting the compound in which they were.

Q.
What I am saying, Witness, is that in spite of the firing, they decided to come out of the residence and to face the weapons that were firing at them.
A.
They left the residence when the firing dropped in intensity, and there was only some sporadic firing going on.  It is at that specific time that they left the compound.

Q.
I suggest that are you lying because it is not possible for the soldiers to have left without telling anybody who so ever at the time when they were under fire.  I therefore put it to you that you are lying, and that things didn't happen the way you described them to have happened.
A.
I am telling the truth.

Q.
Still on the 11th of January, you told this court that the Belgian soldiers were taken away in a mini bus from the prime minister's residence which they had left, and they were taken to Camp Kigali; would that be correct?

A.
 (No interpretation)
MR. JEGEDE:
Objection, Your Honour, the witness never said that the Belgian soldiers were taken to Camp Kigali.  He never said that in this court.

MR. FERRAN:
Well, learned colleague, the witness has said what I said is true.  Would you please agree with your witness?

MR. PRESIDENT:
You may ask the witness whether --  you may put the question again to the witness.

MR. FERRAN:
I agree with you, Mr. President.  Thank you. 

BY MR. FERRAN:

Q.
Witness, you stated that the Belgian soldiers were taken in a mini bus from the prime minister's residence which they had left.  Could you tell us where they were taken to in that mini bus?

A.
Yes, they were taken in a mini bus.

Q.
And where were they headed?  Where did they go to in that mini bus?

A.
I do not know what their final destination was; however, I found out subsequently that they were being taken to their headquarters.

Q.
Could you tell us, if you know, to what area in Kigali these Belgian soldiers were taken in a mini bus on the 7th of April 1994?

A.
At the time I didn't know what their final destination would be, but I found out subsequently.

Q.
I put it to you that you did not know where these soldiers were taken, and that all what you have told us about what happened in Camp Kigali on the 7th of April following the arrival of these soldiers is, indeed, a fabrication of yours.  They are lies.  And that is why you are not able to answer my questions today.  What do you say to that?

MR. JEGEDE:
Objection, that is precisely what the witness has said.  He said he did not know where they were taken at that point.  They were being taken somewhere, he did not know.  Why are you talking about him lying?  There is no lie there.  That is what he just stated to the Court.

MR. PRESIDENT:
I think, Mr. Ferran, I think you may use the words, he is not telling the truth, without saying that he is lying, because there is a difference, a slight difference.  And at the same time, the witness is specific that he did not know where, at that stage, where they were to be taken, but later he saw them there in the camp.

MR. FERRAN:
Mr. President, I never asked the witness to tell me whether he knew at the time they were taking them away, whether they were taking them to the camp at Camp Kigali.  And I'm asking him what he knows in 2005.  And the question is not about 2005.  

But let me put it this way, if the senior trial attorney could please comply with the President's guidance, because, once again, you have answered on behalf of the witness who didn't have anything to say or who could not answer because he heard you in his headset.  If this is how we are going to proceed, I think it is not good enough.

MR. PRESIDENT:
Yes, Mr. Ferran, you may put the question.

BY MR. FERRAN:

Q.
Witness, do you know where the Belgian soldiers were taken to in the mini bus from the prime minister's residence on the 7th of April 1994 in Kigali?

A.
Today, I know where they were taken.

Q.
Can you please tell us, since you know where they were taken to?

A.
They were driven to Camp Kigali.

Q.
 (Microphones overlapping)
THE ENGLISH INTERPRETER:
Counsel said something that the interpreters didn't get because of an overlap, Mr. President.

BY MR. FERRAN:

Q.
Could you tell me at what time the Belgians left the prime minister's residence?

A.
It must have been about 9:30, between 9:30 and 10 a.m.

Q.
Were you able to find out at what time they got to Camp Kigali on that day?

A.
No.  No one told me at what time they got to Camp Kigali.  And even the timeframes I am giving you today are mere approximations.

Q.
Am I to conclude, then, that you do not know, even today, at what time the Belgian soldiers got to Camp Kigali on the 7th of April 1994?

A.
I cannot state a specific time.  And may I say that the other times I have given with relation to the other events are only my own approximation.

Q.
Witness, you have also testified before this Court, and I'm referring to the French draft, page 64, "That the mini bus which took the Belgian soldiers from the prime minister's residence to Camp Kigali was driven by Warrant Officer Kanuma."  K-A-N-U-M-A.  Is that your testimony, Witness?

A.
Yes, that is what I said.

Q.
Are you sure or certain about the identity and rank of Mr. Kanuma?

A.
He was a senior warrant officer.

Q.
Did you know him personally in 1994?

A.
Yes, I knew him.

Q.
Did you see him driving that mini bus or was it someone else who told you that he was driving the mini bus?

A.
I saw him with my own eyes.  And there was a second vehicle, his second vehicle, a mini bus, which was used for public transport.  And that was found at the same location.

Q.
Witness, a Defence witness will be coming -- or will be appearing before this court to tell the Court that the driver of the mini bus was not Mr. Kanuma, but Major Ntuyahaga, N-T-U-Y-A-H-A-G-A,   Major Ntuyahaga.  What is your reaction to that, Witness?

A.
That is wrong.  It is not the major you are referring to who drove that vehicle.

Q.
I put it to you that this major is being tried before the Belgian courts now in relation to matters that we are dealing with today; namely, the fact that he drove the mini bus conveying the Belgian soldiers on that day, on the 7th of April, from the prime minister's residence to Camp Kigali.  What is your reaction to that?

A.
That is wrong.  It isn't the major who drove that vehicle.  There were other drivers around, and it was not for the major himself to drive that vehicle except you are claiming that the major himself was also involved in that operation.  I believe that all -- all of that is false.

Q.
Can you tell us at what time the mini bus took off from the prime minister's residence on the 7th of April 1994?

A.
I do not recall the exact time, but it was in the morning, and I remember it was early in the morning.

Q.
Could you give us an approximate time you may be referring to when you say, "early in the morning"?

A.
Things happened in very rapid succession and it was difficult to determine a specific time for each of those events.

Q.
Regarding the same events, you also testified before this Court, and this is recorded on page 65 of the French version of the draft transcript, in answer to a question from the Senior Trial Attorney Jegede.  And this is the question:  "Do you know what mission was assigned to those who were present at the prime minister's residence?"  And your answer, I quote, was as follows:  "Most of them, or the majority of them were waiting for the prime minister to come out of her residence so that they could assassinate her because they continued to fire.  But the prime minister did not come out.  Therefore, they were waiting for the prime minister to come out so that they could kill him (sic)." 

And my question then is, do you agree with what I have just read from the draft transcript?

A.
Yes.

Q.
Isn't it correct, Witness, that those soldiers who were waiting, according to you, could have gone into the building and assassinated her, as you claim?  Couldn't that have been possible?

A.
That could have been possible, but let me remind you that within the compound, within the residence, there were gendarmes who were charged with protecting her.

Q.
Can you remind us who these gendarmes were?

A.
I do not remember their names, but she was protected by gendarmes who were permanently stationed at her residence.

Q.
Witness, are you certain that they were present at her residence on that morning, at the time you have referred to?

A.
Yes, I know that for sure because even the soldiers who went into the residence are certain that they found the gendarmes within the residence, including one who had the rank of the sergeant major.

Q.
Did you cross-check this information yourself?

A.
I didn't go into the residence to cross-check that myself, but soldiers did assert that when they got into the compound, they found the gendarmes within the compound, and had asked them where the prime minister had gone to.

Q.
What then, to your mind, was the role of the blue berets on that morning around Madam Agathe?

A.
They were also in charge of her protection.

Q.
Can you tell us at what time you returned to Camp Kigali on that day, yourself?

A.
When you say "returned," where would I be returning from, Counsel?

Q.
Returning from the prime minister's residence or, at least, from where Mr. Bizimungu was found, given that you had handed over ammunitions to Mr. Bizimungu on that day.
A.
At about 9:30 or thereabouts.

Q.
On the 11th of January, you testified before this Court to the effect that you saw Belgian soldiers being attacked by soldiers in Camp Kigali; is that correct?

A.
Yes, that is correct, and that was my testimony.

Q.
You also said that at some point you saw the commander of Camp Kigali; is that correct?

A.
Yes, that is correct.

Q.
Then you went on to say that this man was called Nubaha, N-U-B-A-H-A, Nubaha; am I mistaken?

A.
No, you are not mistaken, Counsel.

Q.
Witness, could you please tell the Court, today, specifically, what role, if any, Mr. Nubaha played?

A.
His role is that these soldiers were lynched in his presence, where he had the power to protect them.  He was in a position to protect these soldiers, but he didn't do so.  And he didn't explain the circumstances under which the Belgian soldiers had been brought to Camp Kigali.

Q.
Are you saying that Mr. Nubaha could have intervened to stop the attack on the Belgian soldiers?

A.
No, nobody said that to me.

Q.
Maybe I didn't quite express myself properly, Witness.  Was it possible for Mr. Nubaha to stop the attack of the Belgian soldiers in Kigali?  That is my question.
A.
He could have done that which was within his powers.

Q.
My question, then, is, did he do it?  Did he do that which was within his powers?

A.
To the best of my knowledge, he didn't do anything.

Q.
Are you saying that he deliberately allowed these people to attack and kill the Belgian soldiers?

MR. JEGEDE:
Objection.  The witness would not be able to answer that question.

MR. PRESIDENT:
The witness has already said that Major Nubaha was (inaudible).  I think that would suffice.

MR. FERRAN:
Much obliged, Mr. President.  And I will proceed.

BY MR. FERRAN:

Q.
Witness, do you remember having heard in the Military I trial before another trial chamber of this Tribunal in December 2003, on the 8th of December 2003?

A.
Yes, I remember.

Q.
On the 8th of December 2003, my learned colleague, Skolnik, Defence counsel, and I'm referring to page 14 of the draft transcript of 8 December 2003 in Trial Chamber I of the Tribunal, Counsel Skolnik put the following question to you, referring, again, to the tarmac:  "You indicated that you saw Colonel Nubaha attempting to halt the massacre of the ten Belgian soldiers; is that correct?"  

Answer:  "Yes, I confirm my statement."

Witness, is that -- or was that your testimony on the 8th of December 2003 before Trial Chamber I of our Tribunal?

A.
I agree with that statement, but I went on to clarify that he asked the soldiers not to hit each other.  He called on them to withdraw because they might end up hitting each other.  And although he attempted to do so, this didn't bear any results, because he did not succeed in stopping this lynching of the Belgian soldiers.  He wanted to avoid disorder because the soldiers could end up hurting themselves. 

There were some 200 soldiers who were beating up the Belgian soldiers.  And it was a risk that the soldiers would hit each other or wound themselves.

Q.
The explanations you provided today, Witness, are they an amendment to what you said on the 8th of December 2003?  The question at the time was, "You stated that Colonel Nubaha who was attempting to stop the massacres of the Belgian soldiers was doing that."  Your answer was, "yes."  Is your testimony today contrary to what you stated on the 8th of December 2003?

A.
No, I am not denying what I said on the 8th of December 2003.  I'm only providing further explanation.

Q.
Thank you, sir.  Now, let us see two questions also dealing with timing, chronology.  You have said before the Trial Chamber that in the afternoon of the 7th of April 1994, you affected several trips with Sagahutu.  Counsel Segatwa will be, no doubt, questioning you on that.  But what I am concerned with is if you confirm that you did.  Do you confirm that you exited with Mr. Sagahutu in the afternoon of the 7th of April 1994, that you exited Kigali barracks?

A.
Yes, I do confirm that.

Q.
In light of that, at what time, do you remember, did you return to Camp Kigali, Kigali barracks after your last sortie (phonetic) -- after your last trip?

A.
I would say we arrived between 1 and 2 p.m., but that is still an approximation.

Q.
Can you tell us what you did at Camp Kigali after your return?

A.
After our return, I executed several tasks, the nature of which I do not remember very clearly, very well.

Q.
Could we inquire at what time you went off duty on the 7th of April 1994?

A.
I did not go off duty on that day.  I didn't stop working on that day.

Q.
So, when did you go off duty?

A.
You mean on the 7th in particular, or the days following the 7th?

Q.
I asked you at what time you went off duty on the 7th.  You said that you did not since working.  So since you didn't stop working, when did you stop working?  On what day did you go off duty?

A.
Four days later, four days after the 7th.

Q.
Am I to understand that you did not take any rest, fulfilment of your duties did not involve any interruptions for rest?

A.
I am telling you that after the four days, I was assigned other duties.

Q.
Can you tell us when you took your rest on the 6th of April 1994?

A.
I rested for three hours in the afternoon, about three hours.  I took about three hours of rest.

THE ENGLISH INTERPRETER:
”I took about three hours of rest,” corrects the Kinyarwanda booth.

THE WITNESS:
I took about three hours rest in the afternoon.

BY MR. FERRAN:

Q.
Did you rest at all in the night from the 6th to the 7th of April, 1994?

A.
Yes, for about one or two hours.

Q.
Could we know when that was, the two hours you are referring to?

A.
From 5 p.m. to about -- 8 p.m.

Q.
Did you rest -- take any rest during the day of the 7th of April 1994?

A.
No, I did not rest.

Q.
Did you rest at all in the night from the 7th to the 8th of April?

A.
No.

Q.
Did you take any rest during the day on the 8th of April 1994?

A.
No.

Q.
Did you take any rest in the night from the 8th to the 9th of April 1994?

A.
I repeat, I did not take any rest.

Q.
Can you tell us, then, when you rested after the 8th of April 1994?

A.
After the 7th, I rested about three days later, three days after the 7th, approximately.

Q.
(Microphones overlapping)?

THE ENGLISH INTERPRETER:
Counsel, can you repeat the question for the interpreters.

BY MR. FERRAN:

Q.
From when you count the three days you refer to after the 7th of April?  From when do they run?

A.
I'm saying everything, the 7th of April.

Q.
So, I am to conclude that you took some rest on the 7th of April?

A.
No, I'm referring to the days that followed the 7th.  I'm saying for three or four days after the 7th.  I'm not talking of the 7th.

MR. JEGEDE:
Objection, Your Honour, this is all outside of the scope of direct.  I refer again to Rule 90(G) of our Rules that restrict the cross-examination of Defence counsel to points raised in examination-in-chief, unless he tells you where he is going with all of this.

MR. PRESIDENT:
It is clear that the witness said he never rested on the 7th.  
You may proceed on that basis.

MR. FERRAN:
Okay. 

BY MR. FERRAN:

Q.
I will try to calculate around your answer.  I am putting to you that you are lying.  It is not possible to go so long without resting, and to be, as you were required to be, everywhere and hearing and seeing everything.  I'm saying that you are lying, and that everything you have told us has been invented, fabricated so as to level as many accusations as possible against our clients, including mine.  What do you say to that?

A.
When you are a soldier, you work 24 hours a day.  And a soldier can only go on leave when he is allowed to do so in writing.  When the authority not to -- to rest is not written, it means that you are still on duty.  I haven't invented anything.  Even if you are in your bed, you are on duty, as long as you have not had written permission to leave.  

So, I am not telling lies.  It is, rather, you who is inventing.  You cannot force me to say or to accept that I was taking rest when I had no written permission to do so. 

Q.
That is a sufficient answer for me on that point.  I have one last question.

MR. FERRAN:
Mr. President, if you will recall yesterday, as a fly in the ointment, the witness felt the need to speak of a corporal by the name of Ngabuyamaboko, draft of the 18th of January, French version, page 53.  I will spell it out for the court reporters N-G-A-B-U-Y-A-M-A-B-O-K-O, Ngabuyamaboko.

The Witness DA mentioned that corporal, and I read from the transcript that he had been assassinated by elements from Cyangugu camp.  I ask you for permission to return to this point since I needed to consult my client and my records.  And I would beg your permission now to say a word on this.

MR. PRESIDENT:
 (Microphones overlapping)
MR. FERRAN:
Thank you, sir.

BY MR. FERRAN:

Q.
I have seen this -- I have searched for this in the records, and I am putting this to you that this is another invention of yours, fabrication, to come here to try to find additional accusations against 
Major Nzuwonemeye because you have no material evidence to support what you stated in the course of examination-in-chief by my learned friend.  I say that this is a lie, in addition to the others, and that you are the Prosecution witness on all counts, and anything is (unintelligible), including your own imagination.  I put it to you that all of this is lies, pure invention in this regard, as in all other regards.  What do you have to say to my suggestion?

A.
Before answering you with regard to my reference to the corporal and his death, in fact, I was answering a question that you had put to me.  Many soldiers were upset by the death of that corporal.  It was the first time that someone had been urgently transferred and that a soldier was asked within a day to leave.  This person was killed in Katanga and Cyangugu, was leaving on the front on duty, along with other people.  I gave that as an example, speaking of his death, because I could not speak of everything that occurred in view of -- in light of the fact that many things happened.  I only related the death of that corporal.  I am not the only one in the --  member of the recce battalion, but I must stress at the time the soldiers did not like the way he was transferred, the circumstances of his death, and his death, pure and simple, so you cannot say that I invented this so as to increase the charges against your client.  I would have no reason for doing so.  It is your reading of my statement.  

I mentioned this corporal, the corporal, in answer to a question of yours to show you that I mastered the subject -- mastered the subject I was being questioned on.  I had not mentioned it, nor did I say who committed that murder.  And moreover, did I -- I didn't say more specifically that any one of your clients killed him.  I said he was killed in Cyangugu.

MR. FERRAN:
No further questions on this draft.  But I should like us now -- we might have the time before the end of the morning, I should like to use the photographs counsel for the Prosecution gave us.  And more particularly, the first photograph which is L0027942.  If you would allow me, Mr. President, I should like this photograph to be projected on the overhead projector.

MR. PRESIDENT:
Yes.

MR. FERRAN:
And thereby shown on our screens.

MR. JEGEDE:
This is not the first photograph.  This, I think, is the second.

MR. PRESIDENT:
 (Inaudible)
MR. FERRAN:
 (No interpretation)
MR. PRESIDENT:
What is it about the photograph you want -- is this one  -- is this the one which shows the gate?

THE ENGLISH INTERPRETER:
We cannot see, it is not on the screen.  Technicians’ booth, please.

MR. FERRAN:
I'm referring to photo L0027942, tendered as an exhibit. 
Technicians’ booth, hello, can you hear us?

THE ENGLISH INTERPRETER:
The overhead projector, technicians' booth.  I think this is some sort of video machine.

MR. FERRAN:
Sorry, Mr. President, we still can't see the photo.  It is not shown on the screen yet.

MR. PRESIDENT:
There is a problem with the --

MR. FERRAN:
Forgive me, Registry, you have shown the photograph in question on the overhead projector.  If you have put it on the overhead projector, we should be able to see it on our video screens, and we cannot see it.
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MR. PRESIDENT:
Mr. Registrar, can you provide a photograph to the witness? 

Mr. Ferran, just to get over this difficulty for the moment, until they get the -- get it on the screen, we can ask the witness to walk up to the screen and you can put questions. 

MR. FERRAN:
Yes.  Certainly, but in closing the curtains so that we preserve the witness's anonymity. 

MR. PRESIDENT:
Tell the cameras not to project the witness. 

Mr. Witness, can you walk up to the projector? 

Ah, it comes on the screen.  It is on the screen, you may go back.  If you want, you can remain there. 

MR. JEGEDE:
I think he should remain there because for him to be able to point at --

MR. PRESIDENT:
Yes, Mr. Ferran, now it is on the screen. 

MR. FERRAN:
Thank you.  Thank you, Mr. President.

BY MR. FERRAN:

Q.
Witness, can you remind us what this gate is, the gate on the right-hand side of the photograph shown on the screen from the overhead projector?

A.
It was the gate to the enclosure where the prime minister had her residence.

Q.
Can you tell us whether it is the entrance gate or the exit? 

A.
It is the main gate, entrance gate.

Q.
Is it not true that on this photograph, the gate is open? 

A.
No.  It is not completely open.  It is ajar.

Q.
I accept your correction.  It is ajar.  That is the correct term, and I will adopt it. 

Is it not true that on this photograph, we see two people on the road? 

A.
Yes.  You can see two people on the road.

Q.
Can you tell us what the name of this road is? 

A.
I don't remember the name of the road, but it's a road from Biryogo and it goes below the ESM, L'École supérieur militaire.

Q.
When did you see this photograph for the first time? 

A.
I saw it here.

Q.
Can you tell us what you mean by "here"? 

A.
Here in this trial chamber.

Q.
Isn't it true that the Prosecutor showed it to you when you were preparing your testimony together? 

A.
No.  This specific photograph was not shown to me before.

Q.
Is it not true that the Counsel for the Prosecution told you that this picture had been taken last year, in 2004? 

MR. JEGEDE:
Objection, Your Honour. 

What are you referring to, Mr. Ferran?  Evidence in Court or where?  You're not clear. 

MR. FERRAN:
Well, let me rephrase the question.

BY MR. FERRAN:

Q.
Is it not true that when you were shown this photograph, you were told that it had been shot in 2004?   

MR. PRESIDENT:
The witness never said it --

MR. JEGEDE:
I never -- what --

THE WITNESS:
Well, that's what was said here in the trial chamber.

MR. JEGEDE:
(Microphones overlapping)... mentioned any dates.  Did I mention a specific year?

MR. FERRAN:
It's what you stated to the Trial Chamber here.

MR. JEGEDE:
(Microphones overlapping)... particular year.

MR. BLACK:
We all heard Mr. Bâ say that. 

THE ENGLISH INTERPRETER:
Some Counsel is shouting in the background.

MR. FERRAN:
(No interpretation)
MR. PRESIDENT:
(Microphones overlapping)... Some date was given subsequent to the events.  That is the 
reason -- yes, Mr. Ferran, but it was not the witness who said it. 

MR. FERRAN:
I didn't say it was the witness, Mr. President.  I asked -- I was asking the witness.

BY MR. FERRAN:

Q.
Witness, could you tell us, from the main entrance to the prime minister's residence, could you locate the spot at which the soldiers were sitting and shooting at the residence, following your testimony? 

A.
Some of the locations or positions of the soldiers cannot be seen on the picture.  And that would depend on what angle the picture was taken from.  In fact, they were located from the angle at which the photographer was standing.

Q.
Are we to understand, then, that you're saying that the soldiers who were firing were towards the base or the bottom part of the picture? 

MR. FERRAN:
And with your leave, Mr. President, could the witness indicate, by a cross or a circle, which area he's referring to?  Maybe a circle, in order to avoid confusion with the crosses that were marked in examination-in-chief.

MR. PRESIDENT:
(Microphones overlapping)... if it can be done on the picture, if he can show.

MR. JEGEDE:
Yes, the witness said the part where they were standing is not shown on the photograph, so there is nothing to mark on.

MR. PRESIDENT:
He said that from the direction that the photograph was taken, so that should be from the side there.  So he can -- if the photograph is lifted a bit, he can say that from this to this and (unintelligible). 

THE WITNESS:
If I could get a pen that writes, then I might be able to indicate. 

MR. KOSHOPA:
Mr. President, can the witness mark the Prosecution exhibit?

MR. PRESIDENT:
Yes.

THE WITNESS:
(Witness marks)
MR. JEGEDE:
Then he should reflect that -- why he's marking this portion of the record on the record.  I want it on the record that he did not make this mark on the record while I was examining in-chief.

MR. PRESIDENT:
Mr. Ferran questions the witness -- take it out -- Mr. Ferran questions the witness as to whether he could show the places where the soldiers were -- were firing at the residence of the prime minister and witness has agreed to mark it on the picture.  And he shows a portion a little below the exact picture is and he marks that -- yeah, a little below and on the side, and at the extreme corner.  Within brackets, you may put several positions are indicated by the witness on the photograph. 
Yes, Mr. Ferran, you may continue. 

MR. FERRAN:
Mr. President, there is an arrow from above which is not very clear, when we would be looking at the pictures later on.  Can we ask the witness to further highlight that arrow which is hidden somewhere in the grass?

MR. PRESIDENT:
(Microphones overlapping) ...

MR. FERRAN:
Thank you, Mr. President.

MR. PRESIDENT:
(Microphones overlapping) ... is marked in red. 

Yes, Mr. Ferran.

BY MR. FERRAN:

Q.
Witness, it was my understanding that you talked about a armoured vehicle, that of Mr. Bizimungu, which was parked at a junction and from which it was firing at Madam Agathe's residence.  Would that be correct, Witness?

A.
Yes, you're correct.

Q.
On this format, could you indicate where the intersection was, the intersection at which 
Mr. Bizimungu's armoured vehicle was parked?  Could you indicate? 

A.
(Witness marks)
Q.
Is that all, Witness? 

A.
Yes.  I'm done.

Q.
The second arrow you have just drawn, what would that represent?  Whose position or what position would that represent?

A.
That is where Bizimungu was.

Q.
With the President's leave, could you please write "Bizimungu" below or next to this arrow? 

MR. JEGEDE:
Bizimungu's tank.  Bizimungu's tank.

MR. PRESIDENT:
Yes. 

MR. FERRAN:
(No interpretation)
THE ENGLISH INTERPRETER:
Sorry, we didn't get what the counsel said. 

MR. PRESIDENT:
(Microphones overlapping)... armoured car where Bizimungu was.  That is what indicates in the arrow.  Just write the name "Bizimungu" there. 

THE WITNESS:
(Witness marks)   

BY MR. FERRAN:

Q.
Last question, Witness, on this point:  Given this picture, which is very clear, could you please tell us how far you reckon the armoured vehicle of Bizimungu to be from the main entrance to the prime minister's residence?  What distance would be between those two points? 

A.
The approximate distance would be between 50 and 60 metres. 

Q.
Witness DA, in relation to that main entrance, could you tell us how far Madam Agathe's house was from the main entrance? 

A.
The house was found within the grounds, but it doesn't show on the picture.

Q.
I agree with you, Witness, but I would like you to do what you did for the intersection which was not visible on the picture.  Could you mark a cross or something which indicates the position of the prime minister's house vis-à-vis the main entrance? 

A.
(Witness marks) 

MR. FERRAN:
Mr. President, could the photograph show something like an "M" to indicate prime minister or something, to identify the cross.

MR. PRESIDENT:
You can put "PM" down, for prime minister's residence. 

THE WITNESS:
(Witness marks)
BY MR. FERRAN:

Q.
Thank you very much.  Last question on this now-complete photograph:  Witness DA, could you tell us, could you reassure us, that the points you have identified on the photograph were visible as such in 1994, on the 7th of April?

A.
Yes, these are the various areas in question.

Q.
Did you hear that those were the locations or did you see those locations with your eyes yourself in 1994? 

A.
I saw the area myself.

Q.
Thank you. 

MR. FERRAN:
And that will be all for now regarding this photograph, Mr. President. 

I would like to tender, as a Defence exhibit, the document herewith, a copy of which has been disclosed to my learned colleague opposite.  It is a document entitled, "The case of the assassination of Agathe" -- Agathe, the prime minister -- as drawn up by the auditeur militaire, judicial detachment in Brussels.  The document contains photographs which were put together by this distinguished institution within the framework of the investigations into the assassination of Madam Agathe.  It is a document which is part of the Belgian file on that matter, and which the Prosecutor made available to us on CD upon our request, and which has been marked as follows, K0075707, page 1, and following, up to 708, 709, and so on and so forth, depending on the markings on the selected photographs. 

Mr. President, I would therefore like to produce this document as a Defence exhibit, marked accordingly. 

MR. PRESIDENT:
Can we have a look at this document? 

MR. FERRAN:
(No interpretation)
MR. JEGEDE:
(Microphone not activated)
THE ENGLISH INTERPRETER:
Microphone, Counsel. 

MR. JEGEDE:
The witness, have you finished with him at the projector? 

MR. FERRAN:
Somehow I am done.  Maybe he can go back to his -- he can go back, but I will probably be needing him again in a few minutes. 

MR. JEGEDE:
Then he'd better stay there, then. 

MR. FERRAN:
Oui, oui, oui. 

MR. PRESIDENT:
Mr. Counsel, do you have any objection to this? 

MR. JEGEDE:
Yes, I've been shown the (microphone not activated).  I've been shown the -- those documents but there is an issue with regard to the admissibility.  You will recall that last week, when I wanted to tender these photographs, there was an objection.

MR. PRESIDENT:
Subject to the same objection, we will admit. 

MR. JEGEDE:
No.  I'm not even making an objection but I would like to make --

MR. PRESIDENT:
So we can mark it as admission and put in on our record?

MR. JEGEDE:
No, I haven't finished my point, Your Honour.  In view of what they have done or what they are seeking to do, I think there is a need to revisit the issue of authenticity of documents, whether authenticity and authorship of documents is a bar to the admissibility.  And we -- the position we take on the matter is that admissibility -- the admissibility is covered under Rule 89(C) of the Rules of Procedure and Evidence, and with that, that is where the process of admissibility stops.  And in matters of admissibility of evidence, the procedure of this Tribunal does not purport to conform or adhere to any traditional -- tradition or system.  Rather, it is inspired by the need to ensure a fair trial to both parties.  The Court has to do justice to both parties and that is the spirit behind Rule 89(C).  And the reasons that have been given for this state of affairs are that -- the reasons given in several cases, in particular, the case of Akayesu, Rutaganda, and Musema, if we go through those cases we will know that it's been adduced in those cases that these Rules are like that because of the complexity of these trials, the trials going before this Tribunal, the need to ensure a fair and expeditious trial, and that the trials here are conducted before professional Judges and not before juries.  So the objections going to authenticity of a document does not really go to admissibility.  There is a distinction between admissibility and the weight to be attached to that particular document or piece of evidence at the end of the trial. 

So the point I'm making here now is that the Court ought to admit this particular document as that, but before we do that, there is a need to revisit the two photographs that were taken that were admitted as ID only, because whatever is good for the gander is also good for the goose.  That is my point.  I know because I know the jurisprudence of this Tribunal.

MR. PRESIDENT:
That is why I asked, object to the same limitations that the --

MR. JEGEDE:
No, no, no.  I'm not objecting.  What I'm stating is that there is no ground for objecting to this document based on the jurisprudence of this Tribunal.

MR. PRESIDENT:
Yes.

MR. JEGEDE:
But if we are going to have to admit this document as presented to the Court, then of course we are also going to have to mark those earlier photographs as exhibits and not ID.  So there is a need for Your Honours to look at this issue again.

MR. PRESIDENT:
Yeah, we can ask the Defence, now that they are also relying on the photograph that you have produced, whether it could be marked as an exhibit.
MR. JEGEDE:
As the Court pleases. 

MR. FERRAN:
Mr. President, maybe I'm a little tired and I have come along in age too, but I haven't understood a thing from what the Prosecutor has said.  Probably the Trial Chamber is much more alert than I am, and I hope they have understood what is going on.  However, what I gather simply is that the Prosecutor is objecting without objecting.  He doesn't say what he's trying to say, and he doesn't know what he's saying but concludes that he agrees.  Please, I hope that there has been no objection and that this document will stand as a Defence exhibit to be used by the Bench or by the Court in its deliberations. 

As far as the Prosecutor's pictures are concerned, I would like to make some explanations. 

Mr. President, regarding the request by the Prosecution in respect of his own photographs, and before you come to a decision, let me state what our position is.  During the examination-in-chief, Mr. President, the photograph which we have just been looking at was presented, picture number 0027942, and you would recall, Your Honours, clearly, that with your leave, I rose to ask my colleague opposite --

MR. PRESIDENT:
No problem, no. 

MR. FERRAN:
Mr. President, let me just conclude on a specific point.  We cannot agree with the Prosecutor when he says that the picture was taken in 2004 by a photographer whom he had used for that purpose, whose name was given and who was being invited to come and visit us here.  So long as he does not demonstrate that the photo arises from the source he had mentioned, I therefore do not see how we can accept it as a valid exhibit.  So what I'm saying is that authenticity is a problem, at least in view of the fair trial that we all -- and justice that we seek to uphold here.

MR. PRESIDENT:
(Microphones overlapping) ... I think I want to point out to Counsel for the Prosecution that your exhibit this -- this photograph is here in this, too, so when we admit this automatically (unintelligible) so why are you objecting?

MR. JEGEDE:
(Microphone not activated)
THE ENGLISH INTERPRETER:
Microphone, Counsel, please. 

MR. PRESIDENT:
The problem has arisen because of the statement made by Counsel that this was taken in somewhere 2001 or 2, but I think we can ignore because counsel cannot give evidence, so we will --

MR. JEGEDE:
Yes, thank you very much, Mr. President.

MR. PRESIDENT:
You put it this way. 

MR. JEGEDE:
But we ought to have standards governing the admissibility of evidence before this Trial Chamber, and we have to know what those rules are.  So that's why I made the statement I made earlier.

MR. PRESIDENT:
No, there is no problem now, I think, as it is because the same photograph I find in a different number presented.

MR. JEGEDE:
But I've not made any markings on that photograph.

MR. PRESIDENT:
But it is the same thing, so once this is admitted, automatically this also has some reference. 

MR. BLACK:
Mr. President, this affects my client too. 

MR. FERRAN:
It is not possible, Mr. President.  The Defence doesn't know whether the photograph referred to by Counsel for the Prosecution -- who took the picture.  We didn't know whether he really took a photograph or took a photograph of this document.  Unless you're told that there is an error or I don't know what, I leave it up to you regarding this photograph.  It is not, in light of your arguments, to admit this as evidence.

MR. PRESIDENT:
(Microphones overlapping) ... these photographs are admitted then, as marked, as Defence documents.  How do you mark it?  What is the marking? 

MR. JEGEDE:
No, they are the --

MR. PRESIDENT:
I'm asking the registrar. 

MR. JEGEDE:
We don't know what the position of the Court is on this.

MR. PRESIDENT:
I am going to say that we are going to admit these as Defence exhibits.

MR. JEGEDE:
But I believe it was a provisional -- my objection that -- I had said that I wasn't objecting to admissibility of that document because --

MR. PRESIDENT:
No, your position is a little different because these are documents provided by you to them.

MR. JEGEDE:
No, no, it's not different, My Lord.  If I were to object, I could also ask them to call the Belgians, you see.  But that's where the complexity of these trials comes in, because if we were to call all authors of documents before Your Lordship, then we will have 1,000 witnesses here.  So that's why I said that because you are professional Judges, you are able to look at this photograph and then you consider them on the -- in the light of the objections raised in respect of those documents. 

THE ENGLISH INTERPRETER:
Mr. President, I think your microphone is on, excuse me. 

MR. FERRAN:
Mr. President, Your Honours did accept as an exhibit the item we submitted which is authentic.  The -- I'm not objecting because you accepted, and please -- you accepted the Prosecution document, so please accept my photograph.  It is not possible to accept things as they stand because the origin of the photograph is different from the one in this document.  I invite my learned friend to raise a motion explaining the whys and wherefores of the contradiction, with supporting arguments, and we will respond, and then we can decide whether we accept the document.  I don't know what --

MR. PRESIDENT:

(Microphones overlapping)... make an order, Mr. Prosecutor --

MR. BLACK:
Mr. President, Black for Ndindiliyimana.  This affects all our clients here, this photograph, and what I -- I'm -- the point of this whole exercise is to show to you that the photograph they have been using, which this witness says is Agathe's house, is, in fact, not Agathe's house, and the photograph they say was taken in 2004 was taken from the Belgian files taken some years before, and they've relabelled it and misdescribed it.  So they can't have their photograph admitted as an exhibit but this document here attacks its authenticity.  That's the very point. 

MR. JEGEDE:
Are you giving evidence?  Are you giving evidence?

MR. BLACK:
And it's to be used on cross-examination of this witness.

MR. JEGEDE:
Because I could put you in the box and cross-examine you.

MR. PRESIDENT:
Please, please, please.

MR. BLACK:
Stop, sir. 
MR. ST-LAURENT:
Mr. President --

MR. FERRAN:
(No interpretation)
MR. PRESIDENT:
Well --

MR. ST-LAURENT:
Mr. President, please, Gilles St-Laurent. 

Mr. President, with your permission; Gilles St-Laurent for Bizimungu. 

Respectfully, you have given a ruling on the first two photographs, which were the subject of the Prosecution's request to tender them as exhibit.  You made a ruling.  Do I understand that the Prosecution is now appealing against your ruling? 

MR. PRESIDENT:
No, Mr. Counsel.  The problem here is this.  The same photograph has been tendered to this Court by both sides, and both sides are objecting to the photograph of each side.  It is the same photograph.  I can't understand --

MR. JEGEDE:
And they have also marked the photograph.  They have marked it so --

MR. PRESIDENT:
I can't understand your objection because it is the same.

MR. JEGEDE:
How can you mark something and then you --

MR. PRESIDENT:
Yeah, please.  The photograph tendered by the Defence, marked K0075721, is examined by Court and the Court finds that the photograph that is marked L0027942 is the same -- is the same photograph.  So I see no serious objection because both sides have used the same photograph.

MR. BLACK:
Mr. President, the point -- Mr. President, Black for Ndindiliyimana.  The whole point is that Mr. Bâ said the photograph that they introduced, their copy, was taken in 2004, and it describes Agathe's house.  That photograph is actually taken from the Belgian files taken some years earlier and says it's another place.  So we -- this is being filed before you to object to their photos ever being accepted as exhibits because they are not authentic, and they misled the Court by telling you that their origin was 2004 by some photographer, when they come from the Belgian file.

MR. PRESIDENT:
Well, Mr. Black, since Mr. Bâ is not here now, we will get him to explain about this after lunch.  But I, of course, see no serious objection to this except that that statement which he made cannot be true because if you say that these had been taken some -- prior to 2001, it is the same photograph, and this -- I can see three people on the road, so these three can't remain there in '84, 1994 and 2001.  So it should be the -- I think we can come out of this problem, Mr. Ferran, if we say that the markings can be incorporated in your document.  We will take it as these markings are done in your document. 

Mr. Counsel. 

MR. JEGEDE:
Oh, sorry, I wasn't paying attention. 

MR. PRESIDENT:
We can take -- solve this problem, by stating that the markings that are on your document and that had been done on this document, which is marked K0075721.  That can solve your problem as well as their problem.

MR. JEGEDE:
As the Court pleases.

MR. PRESIDENT:
Yes, the Court makes order that --

MR. FERRAN:
Could I speak, Mr. President?  I do follow you when you say that with regard to the numbering and the concrete treatment of the exhibits, but it is much more fundamental than that.  Two prejudicial matters arise -- issues arise.  On the document that you accepted that I tendered, there is a number.  That number is not on the photograph that the Prosecution tendered.  So something here is going on that I don't know because I am not in the Prosecutor's office, but perhaps the Prosecutor will have to explain why they changed the numbering.  For me, it's not a material mistake if it was an error the -- otherwise, it would be the same number.  That is one thorny question.  And now we are up against the matter of reliability of evidence.  
When the senior trial attorney comes in his examination-in-chief, levelling accusations at our clients, presents -- tenders a document -- and I should like this document to be -- when the Prosecutor stands up and says, "I certify that this was a document -- this photograph was taken last year by Mr. X, Y or Z," and asked the witness, "Do you recognise these from (unintelligible) as being the same as in 1994?" there is a serious problem of admissibility of evidence and the way that we are working.  I don't think that the numbering solution you proposed is a solution, but I think the Prosecution should explain to us whether this photograph, which was re-photographed by this gentleman who is now abroad, or whether it's another one.  We cannot amalgamate matters which are completely foreign with the normal proceedings and we should have a minimum confidence that exhibits admitted are reliable. 

MR. PRESIDENT:
I think -- Mr. Counsel, I think the confusion arose because of the statement made by Mr. Bâ with regard to the date of the taking of these photographs.  Otherwise, I think to the naked eye, it is -- you don't have to be a specialist or an expert to see this is the same photograph.

MR. JEGEDE:
Yes, Your Honour.  His statement might have emerged based on the fact that usually when we are starting a case, our investigators will go to Kigali to photograph areas that would be used during trial.  Sometimes they even take a video, video shots, of those places.  So he must have thought that those same photographs were taken by investigators, because it's a common thing.  It's done every day.  So when the case is about starting, they go there, they take the relevant photographs for use during trial.  And he may have thought that that was done in this case, so there is really nothing --

MR. PRESIDENT:
Yeah, he may have made a mistake with regard to that, you say.

MR. JEGEDE:
As the Court pleases.

MR. BLACK:
Then he should have been more diligent and not misled the Court, because the chief counsel is responsible for those actions.

MR. PRESIDENT:
(Microphone not activated)
THE ENGLISH INTERPRETER:
Microphone, Mr. President.

MR. PRESIDENT:
I think Mr. Bâ should correct that statement by making a further statement.

MR. JEGEDE:
Okay.

MR. PRESIDENT:
So I think, subject to that, I  -- we will admit and mark these documents as Defence documents.  
How is the marking going, Mr. Registrar? 

MR. KOSHOPA:
The next Defence exhibit is D. 8.

MR. PRESIDENT:
The next exhibit marked by Defence will be marked as D. 8.  And it is also observed that the markings given in 1D. 2 should be taken as markings done on photograph bearing number K0075721.  This is admitted now. 

(Exhibit No. D. 8 admitted)
MR. FERRAN:
Mr. President, we do agree you admit the complete bundle of photographs that I submitted.  We do agree.  Thank you. 

Now, in conclusion, I should like to say before the Bench, with firmness, we are shocked on this side of the Court -- I speak on behalf of all the Defence teams -- that the senior trial attorney should attest before the Court that this photograph was taken by their photographer when it is taken from another group of photographs.  It's not enough just to apologise.  We accepted before the Tribunal and we worked on the basis of a photograph, the information pertaining to which was all false, and henceforth we will check the veracity and validity of all information before we go any further with regard to any future exhibits.

MR. JEGEDE:
Your Honour, if I may comment on that, Mr. Ferran has not raised any objections on grounds that the photograph was tampered with, for instance, or that it does not show what it purports to show.  So his objections, his last comments, should be disregarded.

MR. PRESIDENT:
I have told him that we must allow Mr. Bâ to say something on this because he's the one who made the statement.  So we will -- I think you instruct him to be here after lunch.

MR. JEGEDE:
I will ask him to be here.  I will tell him to be here.

MR. PRESIDENT:
These mistakes do happen, so we have to correct them and go on.

MR. JEGEDE:
As the Court pleases.  I will instruct him.

MR. PRESIDENT:
So we will listen to him and then -- proceedings are adjourned until 2:30. 

(Court recessed from 1248H to 1435H)
MR. PRESIDENT:
Yes.  Ladies and gentlemen, I think before we start, Mr. Bâ, you were not here in the morning, and I think you must be aware as to what transpired in Court.  So I think, if you have to say something, we are ready to hear you, with regard to the photograph. 

MR. JEGEDE:
No, the photograph is with the registry.

MR. PRESIDENT:
This is only with regard to the year.

MR. JEGEDE:
(Microphones overlapping) ...

MR. PRESIDENT:
Not with regard to the photograph, that you made some statement saying when it was taken.  So if you can clarify that position, whether you made a mistake. 
MR. BÂ:
Mr. President, thank you for allowing me to make a small clarification, to say that the discussion on the photograph seems ridiculous.  I would like to refer you to -- to the transcript of 12th January 2005, page 33 of the transcript, 12th January 2005.  Page 33, line 32, Mr. President, you said that you may require the photographer to appear.  And Mr. Ferran, inaudible.  Mr. Bâ, "It just so happens that he's now in Jordan." 

Page 40 of the same transcript, I said, on lines 35 to 37 -- I said that “We have a photo album, a complete photo album, that was prepared by the Belgian investigators and we are going to produce it, and this will complete the evidence that we have to proceed, and we are not yet -- we have not yet completed presenting our evidence.” 

On page 47 -- and that's the last remark I have on this -- lines 36 and 37, I said -- following Mr. MacDonald, I said that “We are not bothered by that.  We are not obsessed about this photograph.” 

So the Defence may draw its conclusions.  I will change nothing to what my friend said this morning.  We would simply like to indicate that what would be more helpful is the testimony of the witness.  The supporting evidence would simply add to that.  They would be supplementary.  Thank you, Mr. President. 

MR. PRESIDENT:
Yes. 

MR. FERRAN:
Mr. President, may I respond? 

MR. PRESIDENT:
Yes. 

MR. FERRAN:
Mr. President, I am rather surprised by Mr. Bâ's position, and it is unacceptable to me.  The problem is not the production of a photograph rather than another one.  The problem, the fundamental problem, is the fact that a document was provided to you, photographic evidence, as an exhibit which had been requested, and by saying that this document was taken by a photographer who had been engaged by the Office of the Prosecutor in 2004.  The witness was asked to tell us whether the content of the photograph, the photograph itself, was corresponding to the place he had seen in 1994.  And in support of this assertion, the Prosecutor told us the name of the alleged photographer and, for added measure, the place where he was now located.  And he came up with a suggestion, which I have to highlight, that is to bring this technician to the stand so that he would no doubt support the statements of the Prosecution on this matter. 

At any rate, the problem is as follows, which may be quite damaging, that is the tendering of evidence beyond your -- the fact that you have noted that this document cannot -- cannot be produced by a photographer who took it in 2004.  And beyond this, which I find rather doubtful -- I must highlight the way the Prosecution is operating, as you see Mr. Bâ addressing the Court and insisting on supporting the Prosecution's position to the effect that this exhibit, which we are now certain emanates from a different source than what we were told, should therefore be tendered for discussion, and we need to establish whether the Prosecution is right in proceeding in this way. 

With your leave, the Defence will tell you, of course, what it -- its opinion is, and we feel that this manner of -- this modus operandi is rather damaging.  We have to note our displeasure with the way this exhibit is being removed from the evidence.  But they insist on presenting a document that cannot be trusted, and I have a number of observations, the first of which would be to request this Court to take note of the conditions under which the Prosecution provides its evidence, with such intellectual insolence that leaves us -- and the second observation is that this manner of proceeding, which is unacceptable, places the Defence in such a position as to hamper the exercise of the law.  And in order to conduct a fair trial, and in order for you to conduct this trial in a reasonable manner, we -- it is impossible for us to proceed. 

My third observation, which I must make on behalf of my client, Mr. Nzuwonemeye, as his lawyer before this Court, is to invite the Prosecutor to take a position -- that is to change the position that Mr. Bâ has advanced, and this position should, for the Defence of this trial --

THE ENGLISH INTERPRETER:
I'm sorry, I did not get the last part of Counsel's intervention. 

MR. FERRAN:
Thank you. 

MR. BÂ:
(Microphones overlapping) ...

MR. PRESIDENT:
Yes, you want to say something? 

MR. BÂ:
With your leave, I would like to make a few clarifications on Mr. Ferran's address. 

Firstly, I repeat that we completely believe in our witness's statements. 
Secondly, we will withdraw nothing from what Mr. Jegede has been advancing throughout his examination. 

And thirdly, I would like to refer you to the transcript and what I said was the following:  “If 
Shukry Ghandi took the photograph, he is no longer with Office of the Prosecutor.  We may have reservations, and I would further suggest that the Tribunal would go to the site.”  And the President had indicated his willingness to do this. 

Fourthly and finally, I told you earlier that we have a complete photo album which was prepared by the Belgian investigators immediately after the commission, and you yourself told us, and subsequently, because we have not finished with this witness, we will tender the full document. 

Mr. President, these are the only clarifications I sought to make. 

MR. PRESIDENT:
Yes. 

MR. ST-LAURENT:
With your leave, Mr. President.

MR. PRESIDENT:
(Microphones overlapping) ... The Chamber has noted down the observations made by Mr. Ferran and the Defence in general, and I -- it is also noted that a little bit of confusion was -- arose because of the date given by the Prosecution with regard to the taking of the photograph.  It could be a mistake on the part of the Prosecution.  However, the objection raised by the Defence is noted, and noted for the purpose of this Chamber. 

Now, Mr. Ferran, the witness is yours.  I thought you had finished with the witness.

MR. ST-LAURENT:
Mr. President, I would have liked to speak, with your leave.  We have just started the trial, and this trial will obviously drain us, and a lot of effort will have to be put into it.  We will have to work together as a Chamber.  Our obligation as lawyers in this Chamber is to ensure that when the Court has to take decisions, especially on admissibility of evidence, evidence brought in as exhibits, that you should be fully informed about the provenance of the evidence.  And in this vein, I would like all the lawyers in this Chamber to facilitate the work for you, so as to enable you to draw your conclusions.  And contrary to my learned friend on the other side, whether he is satisfied with the testimony or not should not make him take this preliminary stage lightly, which is a very fundamental stage; that is, the provision of full details on provenance of documents to be produced.  And it appears to me that this is very, very important. 

In closing, I'd like to say that if -- it appears to me that if it is a lawyer's duty to provide evidence, he is also bound to give us full details on provenance of such exhibits.  He should tell us where it comes from, and it would also help you in drawing up your order to summon the photographer or author of this document.  I think this is very important.  It should not be taken lightly, and I think -- I hope this will be useful to you in controlling this, professionally and ethically, in order to control our attitude towards this matter. 

MR. BLACK:
Mr. President, for General Ndindiliyimana, I would like to say something as well, shortly. 


This matter is very serious because it also brings the Tribunal into disrepute if nothing is done about it.  Mr. Bâ made a positive, direct statement that this photograph had a certain origin.  It turns out it is completely false.  Even if he was misinformed, he is still in charge of the case and responsible, as every advocate is before a court, and must bear responsibility for that.  Instead of saying, "Mea culpa, I'm sorry," he actually defies you and says, "I didn't do anything wrong at all."  And we can't just note that because now this trial is going to be delayed by months because we are no longer going to accept their word that any exhibit they try to enter is valid, has any credibility or reliability.  We are going to object to every -- even the most small, innocuous exhibit from now on.  So the result is going to be that this trial is going to last a lot longer than it should be.  They have asked us to admit thousands of documents on authenticity grounds and try and save time.  Now we are not going to do that, and you're going to suffer as a result the same as we are.  Thank you. 

MR. PRESIDENT:
I want to inform the Chamber that I expect cooperation from both sides, so I don't want to -- these are -- I don't want to get involved in this sort of side controversies because what matters is what exhibits are there to -- as supporting evidence.  What matters is the evidence that is emanating from the witness box.  So this witness has nothing to do with this photograph.  He was -- according to his testimony, it is for the first time he saw this in court.  So in these circumstances, the appropriate weight will be attached to the documents that are produced in court.  So I want the -- this Court to just keep that in mind.  Appropriate weight will be attached to the evidence that are presented in this case. 

Yes, Mr. Ferran.  Mr. Ferran, if you are finished, Mr. MacDonald can start.

MR. BÂ:
May I just say one word?  As far as the Prosecution is concerned, we are not perfect, but we do have good faith, and I refer you to the transcripts of 12th January 2005, line 36.  This is what I said:  "If it's Shukry Ghandi who -- he is now in Jordan," which is to say I am not sure about its origin.  I said "if it is."  I did not say that it was Shukry Ghandi. 

MR. PRESIDENT:
Yes, Mr. Prosecutor.  I think we must close this chapter now and move on with the case. 
Mr. MacDonald, you may start now. 
MR. MACDONALD:
Thank you, Mr. President.
MR. FERRAN:


(No interpretation)

MR. PRESIDENT:
I thought you had finished.

MR. FERRAN:
No, no, I did not say so, Mr. President. 

MR. PRESIDENT:
If that is so, you may continue.  How long will you take, Mr. Ferran?  I thought you --

MR. FERRAN:
I'd say at least an hour, if I'm not interrupted, Mr. President. 

MR. PRESIDENT:
At least try to avoid the areas you have already treaded on. 

MR. FERRAN:
I will do my best, but I cannot promise you anything.  Thank you, Mr. President. 

Mr. President, you were so kind as to agree or accept the photograph as an exhibit, which came from the gendarmerie, from the Brussels gendarmerie, and I would like the witness to be shown out of the room.

MR. PRESIDENT:
What for? 

MR. FERRAN:
Mr. President, I would like you to have the witness see the photograph of page --
MR. BÂ:
(Microphones overlapping) ... should the witness be listening to the interpretation?  Because I see he's not wearing a headset. 

MR. FERRAN:
I'd like him to go to the projector.  I'll put some questions to him, but first I'm addressing the President, but he may put his head set on. 

MR. PRESIDENT:
Yes, Mr. Witness. 

Registrar, you may direct him to wear his headset. 

What is the photograph you want there? 
MR. FERRAN:
Mr. President, I would like to table the photograph on page 37, which bears K0075711, 711, this exhibit which you entered, a photograph, and I would like it to be shown to the witness, but you should black out the caption at the top of the photograph.  Otherwise, the evidence will be useless. 

MR. PRESIDENT:
What is the number? 

MR. FERRAN:
It is K0075711.  It is the photograph at the top of the page, page 37 of the document.  May I consult with the registry to ensure that it is the right one you are showing?  May I have a look, Mr. President, just to ensure that the registry hasn't -- yes, that is it.  That is the top one, but you should black out the caption at the top, cover the caption. 

MR. JEGEDE:
May I have a look at it before it's shown to the witness? 

MR. FERRAN:
Yes.

MR. PRESIDENT:
Show it to counsel. 
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MR. FERRAN:
Could we have it put up on the screen?  Could the witness move closer to the projector and tell us if he knows this place?  Can you straighten up the photograph? 

MR. BÂ:
He spoke, but I don't think the interpreters heard him. 

BY MR. FERRAN:

Q.
Witness, do you have before you the photograph that I asked to be put on the overhead projector?  Are you able to answer my questions? 

A.
Yes, I am able to answer you.

Q.
Very well.  Are you able to tell the Court if you know this place?

A.
I know this place.

Q.
And are you able to tell the Court what this place is?

A.
It is the residence of the prime minister before the fence, the fence to the back, was redone.

Q.
And is that a front entrance or the back entrance to the prime minister's residence?

A.
This is the main entrance.

Q.
Was this the main entrance in 1994, the main entrance to the residence of Mrs. Agathe?

A.
Yes, it was the main entrance.

Q.
Witness, you told this Court this morning when photograph L009742, which was entered by the Prosecutor, that the main entrance was obviously different from this one.  Are you able to explain why?

A.
I told you that this photograph was taken before the rehabilitation of the residence.  The residence was redone subsequently, and this photograph was taken well before.

Q.
Which photograph was taken before?

A.
The one which is on the screen now.

Q.
You explain in a discussion in relation to this matter, and more specifically in answer to a question I put to you, that the document of the Prosecutor, the one he presented to you and the one on which he base his examination-in-chief, you did say that a place, a site was exactly the same, and that at the time -- as at the time that the facts you were referring to in 1994 occurred.  What do you think about that?

A.
Before 1994, that is, 1991, 1992, this house was like this, but subsequently, the fence was redone.

Q.
The fence, according to you, was redone, was refurbished, in which year?

A.
I have no recollection of the year in which the fence was refurbished, but I do know that it was refurbished at the time the prime minister came to live there, but -- because he (sic) was not living there earlier on.

Q.
Is it not true, Witness, that the photograph that you have before you was taken within as -- at the time of the assassination of the prime minister by the Belgian investigators and that, therefore, this photograph reflects the exact situation of the house in which the prime minister was living?

MR. JEGEDE:
Objection, Your Honour.

MR. PRESIDENT:
He can't give the time --

THE ENGLISH INTERPRETER:
Microphone, Your Honour.

MR. PRESIDENT:
-- taken of the photograph.  I don't think he's competent to do that.

MR. JEGEDE:
Able to answer that question.

MR. PRESIDENT:
This person cannot say the time in which -- or the year in which it was taken because he has not taken it.  By looking at it, I don't think he can give it here.

MR. FERRAN:
Mr. President, what I'm interested in is not when the photograph was taken but the site.  The exhibit that we have, you know, indicates, if you look at the caption, that this site which the witness has before him indicates the entrance to Agathe's house in 1994 since this photograph was taken as part of the investigations into the assassination of the prime minister.  So I'm not putting a question with regard to the date of the photograph but on the content. 

BY MR. FERRAN:

Q.
And my question, Witness, is that this photograph and the gates existed in 1994, that is, April 1994, and perfectly reflect the house, the residence of the prime minister; is it not true?

A.
Yes.

Q.
Yes.  Then why did you say that another photograph presented by the Prosecutor, photo L002797, that that one represented the house of the prime minister in 1994, whereas those two sites are clearly not the same.  How -- why did you assert under oath that the gate was the same and now you are saying this is different?  Please explain that to the Court.

A.
The gate is the same, just that it was repainted, it was repainted blue, because this portion was refurbished when the prime minister came to live in that house.

Q.
I put it to you that you are lying, Witness.  You have told us, at the same time, when you were looking at the photograph presented by the -- produced by the Prosecutor in the examination-in-chief, that the blue gate, that the fence represented the main entrance into the house of the prime minister, the house in which she was on the 7th of April 1994, and you added that this site is exactly the same and has not changed since.  What says you about this?

A.
I've told you that the site has not changed.  And I've told you that this photograph was taken before 1994 because the refurbishing was done before 1994.  However, the photograph that was shown to me was that of 1994, and since then nothing has changed.

Q.
I put it to you, Witness, that you are lying, because in 1994 -- that is an -- that is an exhibit that the Court is yet to admit.  And that the -- where Madam Agathe was living in 1994 is the one on the screen and not the one you are referring to, and as at that date there was no refurbishing. 

And when you say that the blue gate was the main entrance, I put it to you that you are lying, because the evidence in the -- in the cross-examination is that the residence of Agathe is the photograph you have in front of you and which was taken soon after the commission of the act by the Belgian investigators.  I put it to you, Witness, that you are lying, that you never went to the site and that everything you've been saying --

MR. JEGEDE:
Objection, Your Honour.

MR. PRESIDENT:
Mr. Ferran, you must be a small, short question to him.  You are putting a paragraph and giving a --

MR. JEGEDE:
As the Court pleases.  And then he's introducing facts into the questions which --

MR. PRESIDENT:
You can't do --  

MR. JEGEDE:
-- he's not privy to.

MR. PRESIDENT:
-- that, Mr. Ferran.  Ask him simply whether -- or what -- whether this was in the thing that was in '94, what he mentioned in the other photograph, whether it is after 1994, and whatever the suggestions that you are to put, you put.

MR. FERRAN:
I put questions, and here I was putting -- putting it to him.  These are new facts.  The Prosecutor should deal with that himself.  If he gave these documents, we would immediately have discovered the truth.  So I'm putting questions on the picture, and I'm putting it to the witness that he's lying. 

BY MR. FERRAN:

Q.
That you never saw the entrance into the residence of the prime minister on the 7th of April 1994 in Kigali, and I further put it to you that you came here to give a testimony that is -- that runs counter to the truth.  Tell the Court what you think about my proposition?

A.
I would like to ask you to tell me the difference between the gate which is on this photograph and the other gate on the other photograph.

MR. PRESIDENT:
A proposition was put to you that you are lying.  You can -- are you accepting it or rejecting it?  Thereafter, you can give an explanation.

THE WITNESS:
I'm telling the truth.  It's, rather, Defence counsel who wants to lead me into telling lies.

MR. FERRAN:
Mr. President, now I would like that photographs still from the exhibit taken from page 4, K0075720, and more specifically, the photograph at the bottom of the page which contains two photographs.  And there as well, I would like to request you to cover the caption; otherwise, the evidence will not be of any use. 

MR. BÂ:
Mr. President, before Mr. Ferran continues with his cross-examination, may we request the witness to be ushered out?  I have a few comments to make to Mr. Ferran with regard to the way -- the manner in which he intends to proceed.  Can we -- can the witness stand down, because I don't want him to hear the discussions?

MR. PRESIDENT:
Can he be taken out.

MR. BÂ:
I just want to point out to Mr. Ferran that the caption of the photograph says this site where he (sic) might have been assassinated, might have been assassinated.  The -- those who took the photograph are not sure.  "Entrance to the house in which Agathe may have been assassinated."  They are not asserting anything.  That is the point I want to bring to the attention of Mr. Ferran.  Now we can continue.

MR. FERRAN:
Absolutely.  I agree with that.  If you allow me to answer to Mr. Bâ. 

It was not my intention to get the witness to say where the unfortunate woman was assassinated.  The idea is to see if he can recognise the place.  We are talking about a bungalow, whether he can recognise the bungalow.  If we agree on that, then we can continue.

MR. PRESIDENT:
Yes.  Call the witness.

Mr. Ferran, I think we have to keep in mind that his evidence is that he saw the body of the prime minister outside the gate.

MR. FERRAN:
(No interpretation).  I have not forgotten anything, Mr. President.

MR. PRESIDENT:
Your memory is often like mine.

MR. FERRAN:
Mine is not as good as yours but not too far behind yours.

BY MR. FERRAN:

Q.
Are you ready, Witness? 

A.
I'm ready.

Q.
Are you able to tell the Court what you see on this photograph?

A.
I see a gate.

Q.
You -- can't you see what is supporting the gate?  Do you see only an isolated gate?

A.
I see a gate, but besides it, there are brick columns.

Q.
May I suggest that there is a fence and that this gate is intended to close off the fence?

A.
I do not see a fence.  I see a portion of about two or three metres.  I wouldn't know the extent of that fence.

Q.
I told you, Witness, a portion of a wall.

A.
I see that as -- just as well as you.

Q.
Thank you.  Are you able to tell the Court the colour of this gate?

A.
The gate has a bluish colour.

Q.
And please tell the Court, if you know, to which compound, to which residence, this gate belongs to?

A.
I wouldn't know, because I only see the gate.  I wouldn't know if that is the entrance or the exit.  I wouldn't know if it's the front or the back of the premises.

Q.
Can you, Witness, tell me if this gate belongs to what you know, that is, the residence of Agathe?

A.
It is possible, but I need to know the position of the photographer, because you can take a photograph from various angles.

Q.
Witness DA, what I'm interested in is not the order or the angle of the photograph -- of the photographs as it was taken.  What I'm just sheepishly interested in and whether you know the object in the photograph and what this -- where this gate belongs?

MR. JEGEDE:
Objection, Your Honour.

THE WITNESS:
I've told you that I see only a gate.

MR. JEGEDE:
The witness has answered the question.  He can't -- he can't know whose house that belong -- or the gate belongs.  So it's not --

MR. PRESIDENT:
Mr. Ferran, you --

MR. JEGEDE:
-- proper for him --

MR. PRESIDENT:
-- to put another question.

MR. JEGEDE:
-- to put that question again. 

BY MR. FERRAN:

Q.
Witness, I suggest that this gate belongs to a property, a house, which is different from that of the prime minister.  Do you agree with that proposition?

A.
I know nothing about that.

MR. FERRAN:
Mr. President, may we now put the photograph of the next page -- show the photograph of the next page to the witness.  In fact, there are two photographs, that is, K0075721.  And there again, please cover the caption and let the photographs be presented one after the other. 

Registry, are you ready?  But not the two photographs at the same time.  I have a feeling that the two photographs have been put together.  Please cover the caption, and I want you to give -- to produce one photograph after the other.  Registry, yes, enlarge it.  Yes, I couldn't see it from here.  Now I can see it. 

BY MR. FERRAN:

Q.
Witness DA, what do you see on the screen?

A.
I see the fence of a large house.

MR. FERRAN:
Can you centre the photograph?  Sorry, I did not hear the witness. 

THE WITNESS:
I see on the photograph the fence of a large house --

MR. PRESIDENT:
I think --

THE WITNESS:
-- located on a major road.

MR. PRESIDENT:
I think the interpreter should use the word brick wall instead of saying a fence.  The appropriate word for that, if he called it a brick wall, you can see.  Because fence can be a barbed-wire, wooden fence, and things like that.  So since this is a brick wall --

I think I may have suggested the interpreter of Kinyarwanda to use that word so that the English word will --

THE ENGLISH INTERPRETER:
Respectfully, Your Honour, we're just sounding boards of the witness.  We say what he says.

MR. FERRAN:
May I continue, Mr. President?  Thank you very much. 

BY MR. FERRAN:

Q.
So, Witness, you see a big gate in the middle of a brick fence, a brick wall.  Are you able to see if you recognise that gate, if you know the gate?

A.
Yes, I recognise that gate. 

Q.
And can you tell the Court what this gate represents?

A.
This is the -- the gate that leads into the residence of the prime minister from the front.  That is the front gate into the prime minister's house.

Q.
The gate into the prime minister's house, in what year will you situate this in relation to 7th April 1994?

A.
In 1994.

Q.
Am I to understand that for you this gate and this brick wall represent the fence that skirts the prime minister's house in 1994?

A.
Yes.

Q.
Thank you.  Is it not true that what you see here is, in fact, the portion that opens onto the street of the -- of what I showed you earlier on, on the earlier photograph?

A.
Which photograph are you referring to, Counsel? 

Q.
I showed you a photograph a while ago on which there was a blue gate which you recognised.  Is that not true?  And I'm saying that what you are seeing on the screen now is the portion of the gate which open onto the street?

MR. BÂ:
(No interpretation)
MR. PRESIDENT:
I think, Mr. Ferran, he said that he can't identify that other gate, so it's not fair to put this question to him, whether it is the same gate from this site.

MR. FERRAN:
Withdrawn, Mr. President, since you so wish. 

BY MR. FERRAN:

Q.
But we agree, Witness, that according to you, what is being shown to you now is the gate, the entrance gate into Madam Agathe's house in Kigali in 1994; is that correct?

A.
No -- you are not wrong.

Q.
Thank you. 

MR. FERRAN:
Can we now see a photograph which is below that.  I will give up that photograph.  I will renounce showing that photograph since he has already been shown, and that the witness has given his explanation.  So I'll limit myself to the photograph that we have just seen, and I shan't be showing the photograph which is at the bottom of the page.

BY MR. FERRAN:

Q.
In that case, Witness, is it not true that what you asserted now as being 7th April -- on 7th April 1994 being the main entrance into the house of the prime minister, is it not true that what you say is the main entrance is indeed the entrance to a neighbouring house to the house of the prime minister?  What do you think?

A.
That is not true because I know the residences that neighboured the prime minister's house, and I even know who the occupants of those houses were.

Q.
I put it to you, Mr. Witness, that when you assert that you know the place or the site that we are dealing with as to the events of 7th April 1994, and with particular regard to the events you're describing, that you are lying.  You never went to that place, you do not know the prime minister's residence, and you did not witness any of the events you have testified to, and that your statements do not correspond to the truth.  What would you say to that?

MR. JEGEDE:
Objection, Your Honour.  The witness has not described the residence of the prime minister.  He has only shown him the gate.  Mr. Ferran's only showed him the gate to the prime minister or supposed gate of the prime minister.  He has not testified with -- he has not asked him any question with regard to the residence itself.  So until he does that, he cannot put that question to the witness.  The gate is not the residence of the prime minister, is it?

MR. PRESIDENT:
I think --

MR. FERRAN:
The Prosecution -- with your leave, Mr. President. 

Mr. Jegede, we are well aware, and for the last few days we know that this witness claims that this is the entrance to the prime minister's residence, the entrance to the enclosure of the prime minister's.  So I don't know what you would like to do, but I suggest that the witness should -- and believe that this witness is lying, that he knows neither the house nor the entrance nor the actual house of the prime minister and that he is here to testify and that his testimony is false.  That is my suggestion.

MR. PRESIDENT:
Mr. Ferran, yeah, we will -- since it went in in the form of a suggestion, he can reject it.  So can you put that question to him?  I don't know if you --

MR. FERRAN:
Of course. 

MR. PRESIDENT:
Mr. Witness --

I will put it to him.

Mr. Witness, the Defence suggests to you that you have never gone to the prime minister's house, you have never seen the gate, and you have never seen the witnesses that -- never seen the incidents that you described in this court, and you were never at the scene, and you are lying.  Do you accept that position or rejecting that position? 

THE WITNESS:
I reject his suggestion. 

MR. BÂ:
I have something to add. 

Mr. Ferran, what is the basis of your suggestion?  The first photo you displayed this afternoon and your question about what residence it was, in answer to that he said it was the prime minister's residence.  Did he lie on that occasion?  The first photo you showed him this afternoon, he said it was the prime minister's residence.  Was he wrong?  Did he lie?  For you to say that he does not know the prime minister's residence, if he lied then, tell us.

MR. FERRAN:
May I respond, Mr. President?

MR. PRESIDENT:
Yes, yes. 

MR. FERRAN:
In my country in a similar case one would say that I give up.  I've shown the witness, Mr. President, with this exhibit, and I would add that we are not discussing its veracity here.  So I showed the photograph of the gate, part of the gate or the fence of the prime minister's residence as it was, that is, gate and fence, on 7th April 1994 in Kigali, which is the period of the events that we are dealing with, and I asked if it was, and he said that it is the prime minister's residence. 

So I showed this photograph, which is allegedly Prime Minister Agathe's, and then I showed the photograph of the blue house, and he says it is Agathe's gate.  He says -- he tells me that there had been some refurbishment.  And yet, on the 7th of April, it was the first photo and not the second photo that was the correct one, and I went on to interrogate your witness. 

Your witness answered your questions based on the situation or the way this gate looked, and this morning he placed Bizimungu's armoured vehicle with relation to this gate, and the facts or the place has not changed.  And I am saying he's lying in as far as the blue gate was not the prime minister's.  And I insist, and my conclusions -- well, I would like to say that I am disappointed in the Prosecutor.  It has to be taken note of for subsequent use.

MR. PRESIDENT:
Mr. Ferran, your position to the witness has been rejected by the witness.  You may put the next question, if you have any. 

MR. FERRAN:
Very well.  But I was responding to the Prosecutor.  I responded with your leave.  I was given the opportunity to do it. 

I have no further questions, given that the witness insists on countering the truth.  Thank you.

MR. PRESIDENT:
Thank you.

Yes, Mr. MacDonald. 

MR. MACDONALD:
Thank you, Mr. President.

MR. PRESIDENT:
Yes, Mr. MacDonald.

CROSS-EXAMINATION
BY MR. MACDONALD:

Q.
Mr. Witness, do you recall that you were cross-examined as to a statement you had provided on 25 and 26 July 2001, 25 and 26 July 2001?

A.
Yes, I do remember.

Q.
I understand from your testimony that this is the only time you gave a statement to the investigators of the International Criminal Tribunal; is that correct?

A.
That is correct.

Q.
Now, where was this statement given?  Where did it take place?

A.
It was in the province of Ruhengeri.

Q.
I note that on page -- the first page of the statement two investigators are mentioned, two investigators, and a third person who was also present.  So you met two investigators and a third person?

A.
That is correct.

Q.
Who was that person, sir?

A.
It's a long time since I gave that statement, and I do not remember the identity of the third person.

Q.
Let me rephrase the question.  What was the role of that person?

A.
I do not remember this third person.  I know that there is a third person mentioned on the document, and this is how I learned of it.

Q.
But do you agree that there were three persons present when you gave your statement?

A.
I do not remember the number of people who were present.  It was a long time ago.

Q.
But you do have quite a spectacular memory, and you yourself have said so.

MR. JEGEDE:
Objection, Your Honour.  I don't recall the witness saying that he had a spectacular memory.  Counsel should -- should watch his words with the witness.  He has not in any of the transcripts that we have before us said --

MR. PRESIDENT:
No, Mr. Jegede.

MR. JEGEDE:
-- "I have a spectacular memory." 

MR. PRESIDENT:
No, it is not in relation to that.  It's in relation to the description he gave.  I think the question was framed.  So I think that is okay.

Yes, you can put it.

BY MR. MACDONALD:

Q.
Is it not correct, Mr. Witness, that you have a good memory, because you yourself have described your member as being very good?

A.
If I knew the name of that person, I would remember today, but that was the first occasion I saw that person.

Q.
The question behind that was whether you are in a position to tell us today if there were three people present when you met the investigators.
A.
And I answered that I no longer remember the number of people present on that occasion, but if the statement indicates there were three people, I would be ready to agree that there were three people.

Q.
But what are you going to say?  Is it possible that there were five people with you when your statement was given?

A.
I only remember that it wasn't as -- more than the number that you gave.  It was either two or three people.

Q.
Very well.  How many people questioned you?

A.
I was questioned by two people.

Q.
I put it to you, Mr. Witness, that there were -- was indeed a third person present.  Would you agree to this suggestion?

A.
Thank you for attempting to refresh my memory, but I said there were two to three people. 
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MR. MACDONALD:

Q.
Did you have an advisor with you -- a counsel, when you gave your statement?

A.
No.

Q.
But what was that third person doing there?

A.
I have already told you that I do not have a clear recollection as to whether a third person was there or not.  It is possible that that third person you refer to was there or that he was not.

Q.
Can you tell me what type of location was used for this meeting?  Was it a room in a hotel, was it a meeting room?  Could you describe the place where the interview took place?

A.
It was a hotel room.

Q.
And when you say a hotel room; is it a normal sized room, a standard size?

A.
An ordinary room.

Q.
Did you meet investigators or other persons on several occasions in hotel rooms?  Have you had this experience on several occasions?

A.
I do not think that this happened many times.

Q.
Am I to understand that this is the only time that you met investigators?

A.
No, that was not the only time that I was interviewed.

Q.
And could you tell us; apart from this occasion when were you interviewed?

A.
Before this, in 1995.

Q.
Between 1995 and 2005, am to understand you met with investigators on two occasions; is that what you are saying?

A.
The occasion you refer to was the second time I was meeting investigators.

Q.
So, between 1995 or in 1995 and in 2005, those are the two occasions?

A.
I believe that is the case because I do not remember another occasion when I was questioned.

Q.
So, by your testimony you are unable to say whether you met investigators in 2001, say in a hotel room, an ordinary hotel room, whether there were two or three people present; is that what I am to understand from your testimony?

A.
I do not remember exactly how many people were present but they were not more than three; they were not more than three, because there was also a driver who was there who was most likely present.

Q.
Does Zetle, the name Zetle mean anything to you?

A.
I do not remember the names any more.

Q.
So you are categorically denying the presence of a counsel appearing on your behalf when you made that statement?

A.
There was none.

Q.
May I suggest that this meeting with the investigators took place over a two day period, would you agree with that?

A.
I agree with you.

Q.
Was it in the morning, afternoon, evening, and then morning, afternoon of the 25th and 26th, and evening?

A.
No, it was not the morning and afternoon.

Q.
So, what part of the day did it involve, Mr. Witness?

A.
Before midday.

Q.
And why only before midday?

A.
Because that was the time I was available.

Q.
Were you in the army at the time, Mr. Witness?

A.
Yes, that is correct.

Q.
You were a member of the Rwanda patriotic army; is that correct?

A.
That is correct.

Q.
And the RPA, is, I believe the RPF's military wing?

A.
In the past yes, but now it is the government army.

Q.
No, in the context of 2001, was it government or was it still only the military wing of the RPF?

A.
It was the government army.

Q.
And when did you join the Rwanda patriotic army?

A.
In September l994.

Q.
Now coming back to your statement, the statement made on 25th and 26th July, what was the method used by the investigators to interview you?

MR. JEGEDE:
That question is vague, Your Honour.  The witness won't have a response to that question.

MR. PRESIDENT:
Yes, Mr. Counsel, I think you can put it -- in what language – (inaudible)
MR. MACDONALD:
Very well, I will put it another way and I will suggest a method.

BY MR. MACDONALD:

Q.
Do you know the question answer method where questions are put to you and then you answer accordingly?

A.
Yes, that is the method that was employed.

Q.
At the meeting would you say that it was recorded audio tape -- on audio tape or video?

A.
I recall that they were taking notes, but I did not see a camera.

Q.
Did the investigators ask you whether you agreed to the interrogation being recorded?

A.
I do not recall them seeking consent -- my consent on such a matter.

Q.
Did you discuss this, did you take the initiative to ask that your remarks be recorded either on video or audio tape?

A.
No, I did not seek to dictate how they should go about their work.

Q.
Neither did you suggest it.  I would like to come back to one of your answers.  When I asked you if the statements or whether the statement was taken over a whole day and then you said that it only took place before noon?

A.
And I answered that that is what I believed, because I do not have a clear recollection, it was a long time ago.

Q.
Mr. Witness, do you remember or you -- rather, you remember license plates, ten years ago -- ten years, and therefore, it would seem normal, reasonable to assume that you would be in a position to remember, given your phenomenal memory?

A.
Memory has a tendency to change, but what do you mean by a good memory.

Q.
What do you understand or what do you mean when you say that memory has a tendency to change, could you explain that?  I entreat?

A.
You said that I do not remember the timings of my discussions with such, such a person, and I am saying that this is not important whether I met with or answered questions to the investigators, they must have mentioned the time that the interview took place.

Q.
Actually they didn't.

MR. BÂ:
Let me give you an estimate.  Would you like a psychiatrist to come here to testify on the way memory functions?  A memory is phenomenal in relation to something for -- some people it may be -- you seem to be using the standard or the measure of the licence plate, for some it would be some other factor.

MR. MACDONALD:
Mr. President, should I answer that?

MR. PRESIDENT:
No, you can continue.  The witness has answered with regard to the license plate because he said that he had been seeing those cars everyday.  So maybe if there is any possible question you can ask.

BY MR. MACDONALD:

Q.
Are we able to assess your presence with the investigators as being between 15 and 20 hours?  Would that be an approximate -- reasonable approximation of the number of hours?

A.
I think the number of hours you are giving is too high.

Q.
So, what would be your estimate?  What would be your estimate, Witness, 10 to 15 hours?  Would that be more reasonable according to you?

A.
No, we didn't do up to 15 hours together, I don't think so.

Q.
The question was between 10 and 15 hours, are we closer to 10 hours than 15 hours?

A.
Less than 10 hours.

Q.
Less than 10 hours, so between 5 and 8 hours, for example?

A.
Less than 10.

Q.
So 5 to 10, would that be reasonable, Witness?

MR. PRESIDENT:
Mr. Counsel, you may take a break at an appropriate stage.

MR. JEGEDE:
Objection Your Honour.  I would like to object to this line of questioning because it is irrelevant to me.  One, because his client is hardly mentioned by this witness.  So, if he is going to ask questions then he should limit his accused -- himself to the substantial part of the witness's testimony because we don't have all the time in the world.

MR. PRESIDENT:
Yes, Mr. Counsel, I think you may confine your cross-examination to the relevant areas, let me say, but I think this area is a relevant; as recording a statement is relevant, but you may --

MR. MACDONALD:
This is a joint trial.  My client who is seated to my left is part of that trial.  All the others are co -- all the witnesses affect the Accused, and that's why the Prosecutor brought them here.  So, I have to do my job.  I have to cross-examine on all the facts that I consider important.  And with regard to this, you have seen the statement of 25th, 26th July 2001.  There are a whole lot of contradictions in that statement and obviously I am not dealing with the facts directly with this witness.  I will deal with very few facts.  What I want to do is to test the credibility of this witness.  There’s nothing more fundamental than the statement, in my opinion, to assess the credibility of the witness.  So, I pray that you give me more latitude.

THE ENGLISH INTERPRETER:
Your Honour's microphone, please.

MR. PRESIDENT:
You can wait; we will have a short break for ten minutes.


(Court recessed from 1620H to 1630H)
MR. PRESIDENT:
Yes, gentlemen, before we start, I want to remind you that tomorrow we will be starting at 10:30 -- this case will be starting at 10:30.  

Yes, Mr. MacDonald.
BY MR. MACDONALD:
(No interpretation)
MR. BÂ:
Mr. President, is it 10:00 or 10:30?

MR. PRESIDENT:
10:30.  I have another matter to attend to.  I will finish at 10:00.
BY MR. MACDONALD:

Q.
Witness, was the interpreter present in the hotel room when your interview took place?

A.
Yes, there was as well an interpreter.

Q.
So from what I have here there were five of you in the room or four of you -- five of you?

A.
I have told you that I have no recollection of the number of people who were present, but I believe that even the number you are giving might be correct, more or less.

Q.
Was the driver a man or a woman?

A.
Yes, it was a man.

Q.
You will agree with me that the name that appears on the statement, that is Elle Zetle (phonetic), particularly the first name is a woman's name?

A.
I don't know.

Q.
The answer you gave with regard to the duration of the interview seems to indicate that it was conducted only before noon, in the period before noon?

A.
I have said that I was interviewed over a period of two days, but I have no recollection of the number of hours or the times of day during which the interview took place.

Q.
My suggestion was that you spent two full days with those two persons and the interpreter; you cannot just brush this aside?

A.
I agree.

Q.
But if I were to put it to you, Witness, that you spent about -- between 20 and 22 hours with the investigators, would you agree with that?

A.
No, I think that amount of time would be exaggerated.

Q.
May we know on what you are relying to give this answer, Witness?

A.
I am relying on the fact that I came from far, in relation to where the investigators were.

Q.
Did you understand my question, Witness?

A.
No, I did not understand you clearly.

Q.
I was asking you on what you were relying to estimate the few hours that you claim you spent with the investigators that was my question.

A.
I am talking about the time we started the interview.

Q.
When did you start the interview on the 25th July 2001?

A.
I believe we started the interview between 8 and 9 a.m.

Q.
Next question, still in reference to 25th July 2001, when did the interview end?

A.
The interview ended in the afternoon.

Q.
Can you be more specific with regard to the time?

A.
I think the interview ended between 1300 hours and 1400 hours.

Q.
Was it at your request that the interview ended at that time on that day?

A.
No, it was not at my request.

Q.
Was there any particular reason why the interview did not continue to 16 hours 17 hours, 18 hours for example?

A.
I wouldn't know.

Q.
So in other words, you are not convinced about your answer -- about the interview that took place on 25th July 2001?

A.
All I am telling you with regard to time are based on estimates.

Q.
I asked you the question, what you are relying on to make your estimates from beginning to the end?

A.
What I did was an estimate based on the idea I had or the notion of the time that it took for the interview.

Q.
Now on 26th July, what time did the interview start?

A.
Around 10 a.m.

Q.
Was there a reason for the meeting to start at 10 a.m. on the 26th?

A.
The reason being that I was coming from very far.

Q.
Yet again would --

THE ENGLISH INTERPRETER:
Would you repeat your question says the Kinyarwanda interpreter.

BY MR. MACDONALD:

Q.
And yet -- let me rephrase.  How did the fact that you were coming from a long distance affect you on the second day, because I believe you must have come from the same place on the first day.  So what had changed the second day in order to delay the start of the proceedings on the second day?

A.
I came from far and I was required -- well, I had to find a means of transport to take me to that place; that is in a form of a vehicle.

Q.
Is it not true that you slept in Ruhengeri on the night of the 25th to 26th July 2001?

A.
No, I did not spend the night there.

Q.
Where did you spend the night?  Where, in what location?

A.
I spend the night at the camp.

MR. JEGEDE:
Let me intervene not object.  Let me remind my learned colleague that we are (inaudible) depending on the subject will reveal the identity of the witness.

MR. PRESIDENT:
Counsel, bear that in mind and put the question.

MR. MACDONALD:
Mr. President, as a matter of fact, right up to the last question I have taken care to ensure that with regard to location we should not mention, but that when we say the military camp I do not see how that could lead to revelation of his identity, if it is a military camp that is.

MR. PRESIDENT:
You may continue but keep that in mind certainly.

BY MR. MACDONALD:

Q.
So are we talking about a military camp, Mr. Witness? 

A.
I resided not far from the military camp.

Q.
Which camp?

A.
It was a place close to Mukamira.
Q.
And how far is Mukamira from Ruhengeri?

A.
It is 35 kilometres from Ruhengeri.

Q.
I presume that on the night of 25th to 26th or the night of the 24th to 25th July that you also spent the night in that place?

A.
No.  I did not spend the night in the camp, rather I spent the night on a hill that is close to the camp and which overlooks the camp.

Q.
Let me rephrase my question.  The night of 24th to 25th July 2001, you spent the night in the same place as the one where you spent the night on the night of the 25th to the 26th of July?

A.
That is correct.

Q.
Now this is my question.  Why did the proceedings commence earlier on the 25th?

MR. BÂ:
Counsel, I think you mean the opposite.  It was the 25th that the proceedings began earlier.

MR. MACDONALD:
Indeed.

BY MR. MACDONALD:

Q.
So, why did the proceedings commence earlier on the 25th rather -- than on the 26th?

MR. JEGEDE:

Objection Your Honour, the witness cannot answer that question because he wouldn't be able --

MR. MACDONALD:
Could you please suspend the interpretation for the witness?

MR. JEGEDE:
Yes, he is not in a position to be able to tell the counsel how the mind of the investigators were working at the time.  So he is not in a position to answer that question.  He may rephrase it or put it in another way.

MR. PRESIDENT:
Yes, Mr. Macdonald, I think he can't answer it – he can’t say as to --
MR. MACDONALD:
Well, first of all we would have to know whether or not it’s the investigator who decided to start later or is it the witness.  I don't believe this witness -- why he tells us that they started later on the 26th.  So that's what I am testing him.

MR. PRESIDENT:

Yes, that all depends on who conducted the investigation.  So you may rephrase the question.

BY MR. MACDONALD:

Q.
Witness, when you --

MR. PRESIDENT:

Registrar --
MR. JEGEDE:
Head set, please for the witness.

MR. PRESIDENT:
Yes, Mr. MacDonald.

BY MR. MACDONALD:

Q.
When you finished your meeting on 25th July 2001, did you then agree with the investigators or with the third person -- the mystery person.  Did you agree on the timing for the following day's proceedings?

A.
The investigators told me that we should resume the interview the following day at 8 a.m.

Q.
So, why did the interview not begin at the said time?

A.
But I told you that I was coming from very far and that I had to wait for transport in order to get to the interview.

Q.
And how did you get to the interview?

A.
The first day I used a public transport.

Q.
And the second day?

A.
I came in a military vehicle, an ordinary military vehicle.

Q.
And who had arranged for your transport in a military vehicle?

A.
No one.  I hitchhiked and I was taken by a vehicle -- aboard a vehicle that was heading to another location, another web-site.
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BY MR. MACDONALD:

Q.
So are you telling this Court, Mr. Witness, that after the meeting of 25 July 2001 with investigators whereby a time was set for the following day's meeting, that the time was set for 8 a.m., and that in spite of this you decided to leave, to take your chance in regard to your transportation to the place of the interview.  Is that your answer? 

A.
I went to wait for a means of transport because I was the only person who was aware of what was going on.  I was the only one who knew I was being interviewed.  No one else was aware of that.  It was confidential, as far as I was concerned. 

Q.
Mr. Witness, so you took public transport on the 25th; is that correct? 

A.
Yes, that is what I said. 

Q.
So why did you not take public transport on the 26th so as to ensure that you would arrive at the time set by the investigators? 

A.
If -- had I not been taken by that vehicle, I would most certainly have made use of public transport. 

Q.
So did you intend to hitchhike on the 26th, the day you took that lift on the 26th? 

A.
The second day's journey, there was a vehicle that left the camp, and I asked the driver what his destination was, and when I understood that they were going in my direction, I asked to be taken.  But had I not gotten that lift aboard that vehicle, I would have used public transport, as I had done the previous day. 

Q.
But one way or the other, you would still have been late, Mr. Witness? 

MR. JEGEDE:
Mr. President, this is all irrelevant to me, because to spend some more time asking this witness about transportation -- he wasn't going for a job interview.  He was only going to an interview that -- the witness has explained what happened on that day.  If he doesn't like the answer, then he should --

MR. PRESIDENT:
Yes, Mr. Counsel, I think he gave the answer that he was asked to come that day.  Since he came, then he's asking why he got late.

MR. JEGEDE:
Yeah, that's exactly my point.  The witness has explained why he was late, so what else does he want from him? 

MR. MACDONALD:
Listen, if the Court has understood the witness's answer, I would ask to be enlightened because I have not understood him.  It is not very essential, but here we're trying to establish credibility.  So a suggestion was put to the witness that there was an agreement with the investigators and -- rather, there was a specific time set for this interview.  I don't think he was meant to loiter around, and I think I am entitled to test this shadow of doubt. 

MR. PRESIDENT:
Yes. 

BY MR. MACDONALD:

Q.
What time did you take your public transport on the 25th? 

A.
Around 7 a.m. 

Q.
The following day, 26 July, did you attempt to make arrangements as to the previous day, that is, to be in a position to take your transport at 7 a.m. so as to arrive at eight?

A.
Yes, I tried to wait for the public transport, but when I was going to get my transport I saw a vehicle, a vehicle that was heading to town, and I got a lift on that vehicle. 

Q.
So at 7 a.m. you are there waiting for public transport, in the form of a bus, I assume; is that correct? 

A.
The bus stop is quite a long distance from the place I was coming from, and I was walking towards the bus stop, the pickup point for passengers, when I saw the car that took me. 

Q.
So how do you explain -- how do you account for your tardiness at the place of the meeting?  Were there any stops along the way? 

A.
No, it is I who was late.  I arrived late at the hotel where the investigators were. 

Q.
The point of this exercise is to find out why you arrived late.  I have understood from your answer so far that this was because you had not taken the same means of transport on the 26th as you had on the 25th. 

A.
But you should understand that on both occasions I was travelling on vehicles and that I had to wait for the vehicle to arrive before I could board it. 

Q.
Where did you wait, sir? 

A.
The -- for the public transport, I waited along the road, along the main road; and when I was picked up by the other vehicle, that vehicle found me along the way. 

Q.
Were you on the edge of the road at the same time on the 26th as you had been on the 25th waiting for the public transport? 

A.
No.  I was not there at the same time. 

Q.
Why is that? 

A.
Things had changed.  First of all, I went to wait for transport, public transport; and then secondly, the second day I went still to wait for the taxi, but mean -- in the meantime, some other form of transport took me. 

Q.
When you say public transport, do you mean a bus or a taxi, Mr. Witness? 

A.
I mean a taxi. 

Q.
At any rate, you were late for the second meeting; is that it? 

A.
Yes, the second day I arrived late. 

Q.
Now, Witness, I put it to you that it is the investigators who took you from point A to point B and from point B to point A both on 25th and 26th July, and that it was in their vehicle with their driver.  Is that correct?

A.
No, the investigators never transported me aboard their vehicle.

Q.
The name I gave you earlier on, the name of the person I mentioned, Helge Zeitler, would you say that is an American citizen? 

A.
I do not know. 

Q.
Would you know what nationality?  Would you guess what that person's nationality would be? 

A.
No, I'm not in a position to. 

Q.
Was this person -- did this person have black hair, white hair? 

A.
Who are you referring to, Counsel? 

Q.
Surely you're following.  I'm talking about the third person, the mystery person, Helge Zeitler. 

A.
I do not remember. 

Q.
Why didn't you give this answer when I asked you whether he was an American or not?  That's what I told you in the beginning. 

A.
And what answer did I give you previously? 

Q.
I suggest -- I put it to you that you're lying with regard to this third person who was present during the interview -- during your interview on the 25th and 26th July, 2001. 

A.
I'm not lying. 

Q.
You're not lying?

MR. BÂ:
Mr. President, counsel is engaging in speculation.  Why does he want to make him into a mysterious person?  Does know -- do you know who that person is? 

MR. MACDONALD:
Well, unfortunately, I was not there.

MR. BÂ:
Then why are you speculating?

MR. MACDONALD:
I'm not speculating.

MR. BÂ:
Are you challenging the fact that there was a third person?

Mr. President, I'm sorry about the exchange.  It is indicated on -- on the transcript, in black and white.  If you have something to hide we would not have brought it here.  In 2001 I was not part of the -- I had not been recruited in the Tribunal, but I can call the investigators and they can tell us who he is.  And you are speculating, wasting Court time for two hours on the basis of speculation. 

MR. MACDONALD:
I think you are protecting your witness.

MR. PRESIDENT:
If they say that the investigators will reveal that name, we will go on.  They are saying that they will bring the investigator.

MR. JEGEDE:
Your Honour, we're not, we're not giving that promise.  He was only alluding to that as a way of speaking to the counsel, not that we are going to bring an investigator to prove that name. 

MR. BÂ:
Oui, oui.

MR. MACDONALD:
Your Honour, I'm going to accept.  I'm going to accept his offer, Your Honour.  I will accept his offer. 

MR. BÂ:
The investigators' section has been downsized.  You know we are in the end-game strategy.  There were 300 persons at the time; now they even have less than 40 persons.  Why then do you insist?  You know -- do know that it's not only --

MR. MACDONALD:
The investigators are given on the first page, two of them, and at the bottom of it the names of the other persons, which is not often the case in a case of investigators interviewing a witness.  So, my question is legitimate.  In any case, I can --

THE ENGLISH INTERPRETER:
Your Honour, we are unable to interpret the exchange.  If counsel would take it one at a time, we'll be able to assist. 

MR. BÂ:
(No interpretation)
MR. MACDONALD:
What I have to understand is that if it were a negative --

MR. BÂ:
(No interpretation)
MR. PRESIDENT:
Yes, please.

MR. MACDONALD:
All right.

MR. PRESIDENT:
Yes, Mr. MacDonald, you put it to the witness that he's an American.  Yeah.  

Mr. Witness, do you know that -- Mr. Heckler, you said?  Miss Zeckler?

MR. MACDONALD:
Helge, H-E-L-G --

MR. PRESIDENT:
Do you know a person by that name? 

THE WITNESS:
(No interpretation)
MR. PRESIDENT:
Among the people who were with you at the interrogation, was there a white woman or a black woman? 

THE WITNESS:
All I recall is that there was a white and a black, but I cannot recall their names. 

MR. PRESIDENT:
Was there a lady? 

THE WITNESS:
The person who was recording my statement was a white lady. 

MR. PRESIDENT:
Yes, please.

THE ENGLISH INTERPRETER:
Was a white, sorry, a white person.

MR. PRESIDENT:
A white. 

BY MR. MACDONALD:

Q.
Witness, am I to understand from this, this answer, that there were two investigators who were men, two men and a white person, a white lady, who was recording your investigation -- your statement? 

A.
I was paying attention to the questions that were being put to me and the answers I was giving to them.  Now, as to whether it was a black or a white, I was not concerned.  They told me -- they gave me the reason for their interview.  I was listening to the questions they were putting to me, and I was giving them answers.  That's all. 

Q.
The president put a straightforward question to you.  Following that question you said there was a white and a black, and my understanding was that there were in -- the investigators, and then there was the lady Helge who is the mystery person.  Now, are we to understand that that was the person who was recording your statement? 

A.
I do recall this white lady who was recording my statement with a machine; otherwise, I cannot recall the other persons who were present. 

Q.
To conclude on this issue, are you then saying that there was a white lady, a white woman, who was recording your statement, and that besides this woman there were two investigators; is that correct?

A.
I have no recollection of the two others; however, I clearly recall the person who was recording my statement with a machine. 

Q.
When you started answering on this line of questioning, what you remembered were the investigators.  Who you did not remember was the third person.  Now you've turned the situation around:  You do recall the third person and not the two first -- the first two persons. 

A.
You are putting words into my mouth, Counsel.  I told you about persons that I recall. 

Q.
How many versions did you give the investigators on that day, versions of events that you have testified to, to this Court?  Are we talking about two, three, four, five, six versions? 

MR. JEGEDE:
That is a vague question, Your Honour. 

MR. PRESIDENT:
I think you can't ask that question because we don't know whether he gave versions.  He may have related a story, so we don't know how many versions he gave.  So you may ask him whether he said several stories or the same story. 

MR. MACDONALD:
I will reformulate the question. 

BY MR. MACDONALD:

Q.
You said earlier on that the method of the interview was a question-and-answer format; is that correct? 

A.
I recounted the events that I witnessed. 

Q.
Was it in French and Kinyarwanda, as stated on the witness statement? 

A.
Yes, that is what happened. 

Q.
Did you speak French on that day? 

A.
I spoke Kinyarwanda. 

Q.
Exclusively?

A.
Yes. 

Q.
When questions were put to you and the answer was given, all this was recorded by a white woman; is that correct?

A.
She recorded the answers that I gave them. 

Q.
Do you agree with me, Witness, that when the question was put to you, when the question -- the investigators put questions to you, those investigators had other versions, other statements, other versions of the facts --

MR. JEGEDE:
Objection.  Objection, Your Honour.

BY MR. MACDONALD:

Q.
-- of other witnesses? 

MR. JEGEDE:
We can't understand the, we can't understand the question. 

MR. MACDONALD:
(No interpretation)
MR. JEGEDE:
It is vague.  Again, it's vague.  This is a vague question.  The witness will not be able to answer that question.

MR. PRESIDENT:
Yeah, Mr. MacDonald, reframe it. 

MR. MACDONALD:
I believe the witness had clearly understood. 

BY MR. MACDONALD:

Q.
Witness, when questions were put to you and you were answering, this was recorded?

A.
Yes, that is correct. 

Q.
When questions were put to you, is it not correct that suggestions were made to you with regard to statements given by other witnesses? 

A.
Questions were put to me in relation to prior answers that I had given them, so these questions flowed from answers that I had given. 

Q.
That is not the issue.  When questions were put to you, is it not true that they were proposing other versions of events related by other witnesses to you? 

A.
No, that's not how it was done. 

Q.
Are you saying that all the time that you are with the investigators, at no time did they tell you of any other version apart from yours?

MR. JEGEDE:
Objection, Your Honour.  Objection.  That's, that's another vague one.  We don't know what he's talking about, "any other version."  What version? 

MR. PRESIDENT:
What he's trying to say is were there any other -- other than what he was saying, did the investigator put to him any other version other than what he was saying. 

MR. JEGEDE:
But he has answered that question once.

MR. PRESIDENT:
Yeah.  No, let him answer it again.

Yes, Witness, were you put -- did the investigators put to you the story of other witnesses when they were questioning you? 

THE WITNESS:
No.  Statements of other witnesses were not presented to me. 

BY MR. MACDONALD:

Q.
On 26th July 2001 when you finished with your -- finished giving your statement, I believe you were made to sign the statement that you made.  Is that correct? 

A.
Yes, that is what happened. 

Q.
And at no time did the investigators, or any other person who was present at that place, threaten you or make promises to you about any advantages that will be given to you as a result of the content of your statement; is that correct? 

A.
No, they didn't tell me any such things.  No threats and no promises. 

Q.
You were not paid? 

A.
No. 

Q.
Obviously you did not ask for anything in return for your loyal services to the investigators? 

A.
I did not ask for anything in payment for my services. 

Q.
How are you able to explain the fact, Witness, that after spending all the time you spent with the investigators on 25th-26th July, that only seven pages of typed statement was produced?  How do you explain that? 

MR. JEGEDE:
Objection, objection, Your Honour.  The witness will never be able to answer that question.  He did not -- excuse me, can you let me finish? 

MR. MACDONALD:
(No interpretation)
MR. JEGEDE:
Right now we are not receiving the interpretation. 

MR. PRESIDENT:
Yeah, please don't.  And the witness may be asked to remove his --

MR. JEGEDE:
No, we've agreed that he should keep his headset on so that he can continue once we resume other matters.

So he keeps putting very vague questions to the witness.  That's -- I believe your -- Mr. President should at least check him, tell him what the rules we operate here because the rules -- even the manner we ask questions have rules, and we cannot go on in this way. 

MR. PRESIDENT:
Mr. Counsel, I think the witness cannot say as to how -- what length the statement is.  That is available to us.  You may suggest to him that "if you're questioned for two days, this is the result." 

MR. MACDONALD:
I'm going to ask preliminary questions.

BY MR. MACDONALD:

Q.
Witness, after making the statement, you signed each and every one of the pages; is that correct? 

A.
Yes, that is correct. 

Q.
You therefore saw the content of that statement?

A.
Yes, I read the content of the statement. 

Q.
I believe that statement was shown to you.  At a point in time you had it, you had it with you.  I'm talking about here in court.  It was shown to you.

A.
Yes, this document was presented to me in court. 

Q.
Do I understand that it is the statement which you signed -- each page of which you signed? 

A.
Yes, it is the same document with all the pages. 

Q.
When you saw the final product, that is, the full statement, were you surprised to see that there was only that length of statement in relation to all the time that you spent with the investigators?  Were you surprised?  Did you make any comment to that effect? 

A.
I wouldn't know how people organise their work.

Q.
What do you mean by that, Witness? 

A.
One should keep in mind the fact that all the time I spent with the investigators -- during the time I spent with the investigators there were periods of break, and sometimes they needed time to record my answer, and that might have taken some time. 

Q.
So the investigators had to stop asking you questions so that the person recording can record your questions -- the question or the answer? 

A.
No, that is not how it happened. 

Q.
How did it happen? 

A.
They asked me to clearly recount the events that I witnessed without lying, and at times I had to repeat what I had told them, so they needed to give me time to refresh my memory. 

MR. PRESIDENT:
Witness, does that statement contain all what you said to the investigators? 

THE WITNESS:
Yes. 

MR. PRESIDENT:
To your mind, nothing has been excluded from the statement of what you said.

THE WITNESS:
In my opinion, nothing has been omitted from everything I told them. 

BY MR. MACDONALD:

Q.
When you read, you read over your document before signing it, were you satisfied with the content as reflecting what you told the investigators? 

A.
Yes, you are right. 

Q.
And obviously before interviewing you, the investigators advised you, as you said, not to lie and also to give as much details as possible and in the clearest manner possible. 

MR. JEGEDE:
Objection, Your Honour.  That question is loaded.  Which one is he to answer?  Because the danger here is that if he says yes or no to any of those questions, he could later use inaccurate -- the inaccurate answer in their closing brief.  So he should put the questions one by one, that's the way it is done.  (Microphone not activated)...

MR. PRESIDENT:
You may break it and put it. 

BY MR. MACDONALD:

Q.
For the sake of the Prosecutor, before they interviewed you, Witness, is it not true that the investigators advised you, and you did mention this, that it is not -- it is important not to lie; is that correct? 

A.
That is true.

Q.
And that you needed to give maximum details with regard to the events; is that correct? 

A.
They told me that. 

Q.
They further told you to be as precise as possible; is that true? 

A.
They asked me to do that. 

Q.
And when you read your statement, you were satisfied that you had fulfilled those requirements made by the investigators?

A.
How was I satisfied, according to you, Counsel?  I don't understand. 

Q.
When you read your statement, did you make any comments to the fact -- to the effect that certain things in the statement were not correct, did not reflect exactly what you told the investigators?  That's what I mean. 

A.
There were no additions. 

Q.
And you joined the camp of the RPF and you were ready to collaborate with the authorities; is that correct?

A.
I did not align myself with the RPF. 

Q.
You have been, Witness, in 1994, in September.  Yes or no? 

A.
Are you asking the questions in relation to 1994 or 2001?  Because in 2001 I was a soldier, and soldiers were not to belong to any political faction. 

Q.
Now, to answer my question, I'll say that you cannot have one without the other, and that in 1994 you had no problem being a soldier and being an RPF member; is that correct?

A.
You are wrong, Counsel.  That is not possible.  First of all, you are asking me the question by reference to 2001, and now you are backtracking to ask me a question about 1994.

MR. BÂ:
I have a comment to make to Counsel MacDonald. 

THE ENGLISH INTERPRETER:
Sorry, Your Honour, we cannot interpret the interchange between counsel. 

MR. PRESIDENT:
What is your objection, Mr. Bâ? 

MR. BÂ:
I don't want the witness to hear it. 

MR. JEGEDE:
He's taken his headset off.

MR. BÂ:
Yes.  In September 1994 --

MR. PRESIDENT:
Mr. Bâ.

MR. BÂ:
-- those persons had been defeated. I don't know how to -- I don't want him to hear it.

MR. PRESIDENT:
(Microphone not activated)...

THE ENGLISH INTERPRETER:
Your microphone, Your Honour.


(Witness leaves courtroom) 

MR. PRESIDENT:
Yes, Mr. Bâ. 

MR. BÂ:
Counsel MacDonald, I just wanted to point out to you that we should not rewrite recent history.  You asked the witness, and he answered you in the appropriate manner.  In September 1994, the RAF (sic) had been defeated and the army was the national army.  He was in his country, and he was in the national army of his country.

MR. MACDONALD:
If I understand, the RPA was --

MR. BÂ:
(No interpretation)
MR. MACDONALD:
(No interpretation)
MR. BÂ:
(No interpretation)
MR. MACDONALD:
(No interpretation)
MR. PRESIDENT:
His answer was that he joined the RPA in September.  At that stage, it was the national army.

MR. JEGEDE:
Precisely.  Precisely, Your Honour. 

MR. PRESIDENT:
So he's not denying the fact that he -- yeah, he admits the fact that he joined in September 1995 -- 1994. 

MR. JEGEDE:
(Microphone not activated.

MR. PRESIDENT:
Now that is -- yeah, you may.  

May we adjourn now, Mr. MacDonald?  Are you at a convenient point, or you want about --

MR. MACDONALD:
(Microphone not activated).

THE ENGLISH INTERPRETER:
Microphone for counsel, please. 

MR. MACDONALD:
I have about two, three questions on this issue.


(Witness returns to the courtroom)
MR. PRESIDENT:
Yes, Mr. MacDonald. 

MR. MACDONALD:
Thank you. 

BY MR. MACDONALD:

Q.
During those meetings with the investigators, that is, 25th-26th July 2001, was a geographical map of Rwanda shown to you? 

A.
No, they did not show a geographical map of Rwanda to me. 

Q.
So the exercise you went through in this court, that is, to indicate some places you had been to, particularly on the 7th of April, 1994, you did not go through that with the investigators? 

A.
No, we didn't go through such an exercise with the investigators. 

Q.
Have you been given a copy of your statement, Witness? 

A.
No, they didn't give me a copy. 

Q.
Did you ask for a copy of your statement? 

A.
No, I didn't do that.

MR. MACDONALD:
We can adjourn at this stage, Mr. President. 

MR. PRESIDENT:
Proceedings adjourned till 10:30 tomorrow. 

(Court adjourned at 1735H)
(Pages 67 to 78 by Diane Hermann)

C E R T I F I C A T E

We, Regina Limula, Donna M. Lewis, Mark Porter, Sherri Knox, Judith Kapatamoyo, and 

Diane Hermann, Official Court Reporters for the International Criminal Tribunal for Rwanda, do hereby certify that the foregoing proceedings in the above-entitled cause were taken at the time and place as stated; that it was taken in shorthand (stenotype) and thereafter transcribed by computer; that the foregoing pages contain a true and correct transcription of said proceedings to the best of our ability and understanding.

We further certify that we are not of counsel nor related to any of the parties to this cause and that we are in nowise interested in the result of said cause.

___________________________
Regina Limula

___________________________
Donna M. Lewis
___________________________
Mark Porter
___________________________
Sherri Knox

___________________________
Judith Kapatamoyo

___________________________
Diane Hermann

