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P R O C E E D I N G S

MADAM PRESIDENT:
The Court shall commence.  

Registry, could you please introduce the case.  

MS. NTILATWA:
Trial Chamber II of the International Criminal Tribunal for Rwanda, composed of 
Judge Arlette Ramaroson, presiding, Judge Taghrid Hikmet and Judge Joseph Masanche, is now sitting in open session, today, Monday, 22 June 2009, for the resumption of trial in the matter of the Prosecutor versus Ildephonse Hategekimana, case No. ICTR-00‑55B-T. 

Please, Your Honours. 

MADAM PRESIDENT: 

We also thank you.  Appearances please, and let's start with the Prosecutor. 

MR. EGBE: 
The Prosecution today is represented my by myself, Bill Egbe, and with me, attorneys Peter Tafah, Adama Niane, Disengi Mugeyo.  And we are assisted by our case manager, Ms. Amina Ibrahim.  We also have here with us today our two legal interns with the Office of the Prosecutor, 
Ms. Chloe Wiatrowski and Mr. William Pugliese.  

Thank you very much, Your Honours. 

MADAM PRESIDENT: 

We thank you.  
Defence, please. 

MR. DOVI: 
Yes, thank you, Madam President.  Good morning, Your Honours.  This morning the Defence is represented by myself, Ahlonko Robert Dovi; co‑counsel Dovi Avouyi, Ata‑Quam, Claude; our assistant, Raoul Djamfa, and our investigator is Karagirwa Damascéne and Mr. Joseph Nkeshimana.

I thank you, Madam President. 

MADAM PRESIDENT: 

We thank you.  

We shall start with your first witness, Counsel. 
MR. DOVI: 
Madam President, with your leave, we shall rapidly start with a preliminary statement by the Defence.  We shall be very brief. 

MADAM PRESIDENT: 

Counsel, would you like the witness to be here?  It would depend on you. 
MR. DOVI: 
No, it's not necessary for the witness to be here for the preliminary statement.  That would not be indispensable.  

MR. EGBE: 
We want to take a position similar to that of the Defence.  We believe that at a time when the Defence is likely to clarify its Defence theory, it is not necessary for this witness to be here.  So we take the similar position as that of the Defence that the witness may be excused from at least the opening Defence statement.  Thank you.  

MADAM PRESIDENT: 

Very well.  

Mr. Witness, you shall leave the courtroom for a brief moment, and then we shall call you afterwards.  Take the witness out of the courtroom after drawing the curtains. 
(Witness exited courtroom)

MADAM PRESIDENT:
You have the floor, Counsel. 

MR. DOVI: 
Madam President, Your Honours, following an indictment amended on the 1st of October 2007, the Accused, Ildephonse Hategekimana, submitted before this Tribunal a response to four charges; namely, genocide in application of Rule 22(3) (A) and Rule 6(1) ‑‑ Article 6(1) of the Statutes, complicity in genocide, pursuant to Article 2(3) (E) and Article 6(1) and (3) of the Statutes.  Assassination, constituting a crime against humanity, pursuant to Article 3(A) and (C), 6(1) and (3) of the Statutes.  And lastly, rape, constituting a crime against humanity pursuant, to Article 3(G) – (J) of the Statute.  

Arrested in the Congo on the 14th of February 2003, the Accused, Ildephonse Hategekimana, appeared for the first time before the Tribunal on 28th of February 2003.  In the course of that hearing, he pleaded not guilty to all the charges against him.  Following the amendment of the initial indictment, the Accused once again pleaded not guilty.  

Madam President, Your Honours, an analysis of the case file revealed that 
Lieutenant Ildephonse Hategekimana was born in the Mugina commune, Gitarama commune on the 19th of February ‑‑ on the 1st of February '64.  He became an orphan at the age of eight and was taken care of by his maternal family.  Throughout his childhood, Ildephonse Hategekimana was instructed on the values of coercion and peaceful coexistence that was necessary between the different ethnic groups in the country. 

Furthermore, he worked very closely with the other ethnic groups, namely, the Hutu, the Tutsi, and the Twa.  This natural, open, and spontaneous nature demonstrated by the young 
Ildephonse Hategekimana towards those around him without any ethnic distinction whatsoever made him enjoy the esteem of a Tutsi family, and I say very well a Tutsi family; namely, the family of 

Édouard Murenzi. 

MR. PRESIDENT:
Excuse me, Counsel.  I have to interrupt you.  Could you spell out the difficult names.  

MR. DOVI: 
Thank you, Madam President.  I believe everybody knows the spelling of Hategekimana.  Murenzi is spelled M‑U‑R‑E‑N‑Z‑I; Édouard, É‑D‑O‑U‑A‑R‑D. 

MADAM PRESIDENT: 

I thank you. 

MR. DOVI: 
He was taken care of by this Tutsi family which sensitised ‑‑ or informed by the natural disposition of this young person, took the Tutsi duty ‑‑ and I'm talking about this family ‑‑ took upon itself the duty and the pleasure to provide him with material and financial support throughout his secondary studies. 

Madam President, Your Honours, you should, therefore, understand that from his very young age Lieutenant Ildephonse Hategekimana was able to understand and develop the merits of sharing between the various ethnic groups living in the same community.  And this was the case throughout his entire life up to when he was arrested on the 14th of February 2003 in Brazzaville, Congo and transferred to the detention facility here in Arusha.  

You should understand that it was when he was eight years old that this young man ‑‑ this young boy understood and was able to retain the merits of positive difference.  With the support of his family and assisted by the Murenzis, which I spelt out a while ago, Ildephonse Hategekimana opted for a 
military career.  He also registered in the higher military academy in Kigali, the ESM, where he graduated in 1985 as an officer.  

A man of the field and of combat, he enjoyed an exceptional and brilliant military career.  And because of this, he was feared by his natural adversaries, and this certainly explains his presence here today as an Accused.  We shall come back to that later.  

Madam President, Your Honours, this is the man that has been handed over to you in the blackest terms ‑‑ in the most blackened terms, I should say, rather.  That is why here in this courtroom from the 16th of March to the 6th of May 2009 we had some 20 witnesses presented by the Prosecution.  They came one after another and successfully showed the obvious deficiencies of the Prosecution regarding all the charges contained in the indictment.  

Madam President, Your Honours, you know this.  The burden of proof lies on the Prosecutor who is the accuser in this case.  However ‑‑ however, out of an obligation to contribute to the manifestation of the truth, the Defence would like, once again, to shed light on this very difficult case and that is why, in the course of the session starting today, it shall produce simple testimonies that would clarify us, and there would be a constant desire to shed light on the truth.  

The contribution of the 25 Defence witnesses would reveal that neither the person in question, Hategekimana, nor the circumstances, nor the supposed merits of the Prosecution witness testimonies, would in no case lead to any condemnation or conviction of the Accused, Hategekimana. 

Madam President, Your Honours, the 25 Defence witnesses, in spite of the enormous risks they, themselves, run and their families also run, in spite of all sorts of problems they have encountered, have accepted to come right here because they trust you and the international justice system that you represent to tell you the truth, truth that would shed light.  They will tell the Trial Chamber in the simplest terms that the Accused never participated in genocide, complicity in genocide, assassination or rape.  

Therefore, the fantastic accusations from the Prosecution that were geared towards the involvement of Jean Bosco Rugomboka in the killings in the Ngoma parish, in the attack of the Matyazo dispensary, the primary school, the tragedy suffered by the*******family, ********** family, ********family are all and can only be mere fabrications that should be condemned in the strongest terms.  

Defence witnesses would tell you the reality with the sole and exclusive desire to contribute to a sound and fair justice that is free of any constraints.  Madam President, Your Honours, it is in all confidence that the Accused, Ildephonse Hategekimana, and his Defence team, comes before your august Trial Chamber this morning so that justice ‑‑ justice may have its way, particularly, when it comes to international justice. 

Thank you very much.  Let me spell out the other names.  Rugomboka, I believe we are familiar with this word.  Let me spell it, however.  R‑U‑G‑O‑M‑B‑O‑K‑A; ************** ***************************** **************************. 

Thank you, Madam President. 
MADAM PRESIDENT: 

We thank you, Counsel.  

Now, we shall start hearing the witness.  

What is the pseudonym of your first witness, Counsel?   

THE ENGLISH INTERPRETER:

Counsel's microphone is off.  Counsel's microphone is off.  The interpreter couldn't hear him.  
MR. DOVI:

(Microphone not activated)

MADAM PRESIDENT: 

Witness ZML should be brought into the courtroom after the curtains are drawn. 

MR. DOVI: 
Madam President, the Defence would like to file a motion.  Just hold on a moment.  In any case, he can come in. 

MADAM PRESIDENT: 

It is better for you to file your motion before the witness comes in.  

MR. DOVI: 
Thank you, Madam President.  

Madam President, we were lucky to receive from your Trial Chamber an approval for the protection of all our witnesses, including the four who are now present in Arusha.  Through my voice, they are requesting that you change their protection status so that they could live in a hotel and only receive protection when they come here before you.  Therefore, may it please the Trial Chamber to modify the protection measures and only grant them partial protection.  That was the objective of our motion, Madam President.  And this motion concerns Witnesses ZML, MZA, MBA and ZUK, who are ‑‑ ZVK, who are all present in Arusha. 

MADAM PRESIDENT: 

Mr. Prosecutor, do you have something to say about that?  

MR. EGBE: 
Yes, I would just need ‑‑ the Prosecution would like to have clarification of what it is exactly that they are asking for.  Is the Defence lifting the measures of protection for the witness for the sake of their comfort while here in Arusha, or he is lifting ‑‑ is seeking the lifting of protective measures because they no longer run any risk of having their identities disclosed.  

We say so because there are certain implications living in a hotel.  Living in a hotel simply means that there is a greater chance of access to these witnesses.  There is a greater chance of interference in relation to witnesses who have already testified and witnesses who may come to testify.  So we may need clarification of what it is exactly that the Defence is asking for.  And I may want to conclude by asking will this witness, in view of the application that has just been made, testify in his name?  

MR. DOVI: 
May I provide explanations, yes.  

Mr. Prosecutor, to satisfy you, the purpose of this motion is to request partial protection measures.  It is not a total lifting of the protective measures, and this has always been done.  And this complies with our rules, particularly, Rule 75(i) of the rules.  And even in the decision that was rendered by this Trial Chamber on the 11th of June, it was provided that witnesses could seek any subsequent modification with regards to their total protective measures.  So the purpose of this motion is to seek partial protection so that they can be able to live in a hotel and receive protective measures when they come to testify in court.  

MADAM PRESIDENT: 

Mr. Prosecutor, when you talk about interference, what do you fear when it comes to these witnesses?  You think they may be able to communicate amongst themselves?  

MR. EGBE: 
There is a specific regime of protection that applies when a witness is in the custody of the 
witness protection section in the safe houses.  There is a control that is put in place to assess who communicates with the witness at the time that the witness is here in Arusha for the purpose of this trial.  We have security officers who guard and provide for the witnesses until they are allowed, by the Chamber, to depart.  That is not the case when they live in a hotel in town.  And we envisage a situation where there will still be a couple of witnesses here who have not yet departed to their various countries of residence at the time others are testifying.  Where is the guarantee that there will be no communications between these witnesses?  Those are the kinds of safeguards that we say are not applicable when the kind of partial lifting of protective measures sequestered by the Defence is granted.  So those are just the safeguards that we are concerned about, Your Honours. 

MR. DOVI: 
Madam President, may I say a word ‑‑ actually, two things.  First of all, I note that the Prosecutor, himself, had sought such protective measures when it came to his own witnesses.  Secondly, if you fear that there could be some interference, then all you have to do is put them in different hotels.  

MR. EGBE: 
Just to add one clarification.  Yes, the Prosecution did seek protective measures for our witnesses.  Yes, at some occasions we sought the variation of measures of protection in respect of certain witnesses but that was in a case where the witnesses agreed to testify in full view.  They testified under their own names and were moved to hotels.  There was no ‑‑ that's a clear distinction that we want to draw, Your Honour.  
MADAM PRESIDENT: 

Counsel, you have a choice.  They either stay at the safe house, and then the protective measures would apply -- it would be difficult for these measures to apply partially -- or they go to the hotel and their identities are totally revealed. 

MR. DOVI: 
Madam President, the Defence was simply expressing the wish of the witnesses.  All I want is that the Defence be allowed to discuss the matter with them, and then we shall come back to you on that matter.  

Madam President, maybe it would be a good idea for them to come because they are 
here ‑‑ 

MADAM PRESIDENT: 

It is up to you to communicate with your witnesses and tell them what the Trial Chamber has ruled.  How do you want us to apply protective measures for witnesses who are living in a hotel?  It is very difficult.  That will not be possible.  

MR. DOVI: 
I think we have already had that experience, and what we want are partial protective measures. 

MADAM PRESIDENT:

It is not possible.  We shall start our hearing.  And in the meantime, someone from WVSS will be called in.  Do you agree with that?  

MR. DOVI: 
Yes. 

MADAM PRESIDENT: 

Somebody should be brought in from the witness protection section from 12 ‑‑ from 11:00 a.m.  I beg your pardon.  At 11:00 a.m.  Very well.  We shall start with ZML.  
Mr. Witness, ZML, you shall take the solemn declaration.  

Registry, let the witness be sworn in please. 

MS. NTILATWA:
Much obliged, Your Honours.  

(Declaration made by Witness ZML in Kinyarwanda)
MADAM PRESIDENT: 

Counsel, how shall you proceed?  

MR. DOVI: 
I will lead the witness in direct examination, after he has acknowledged or recognised the information contained in his PIS. 
MADAM PRESIDENT: 

Would you like us to go in closed session?  

MR. DOVI: 
Yes, to start in closed session. 

MR. DOVI-AVOUYI:  

Madam President, the CaseView of the Defence team is not working.  So we are unable to follow the proceedings. 

MADAM PRESIDENT: 

Very well, Registry.  You take care of that matter. 

MR. DOVI: 
Yes, Madam President. 

MADAM PRESIDENT: 

The Court orders a closed session.  
(At this point in the proceedings, a portion of the transcript [pages 9 to 13] was extracted and sealed under separate cover, as the session was heard in camera) 

(Pages 1 to 8 by Deborah Gentile)
MADAM PRESIDENT:

You could proceed, Counsel. 

MR. DOVI: 
Obliged, Madam President.  

So Witness, we're in open session.  To the extent possible, could you not reveal your identity or any other matters that might reveal either your identity or your place of residence.  

BY MR. DOVI: 

Q.
Witness, you just said that he wasn't in power for the entire year of 1994.  So what happened to him? 

A.
On the 7th of April 1994, we learnt over the airways, in other words, over the national radio station, at about 6 o'clock in the morning, that the head of state, Juvénal Habyarimana, had died not far from the national airport and that the entire crew had perished when the presidential plane crashed. 

Q.
Thank you, Witness.  What was the reaction of members of the population upon hearing this news? 

A.
We were shocked.  In other words, all members of the population, the officials or the authorities said we should not move from one secteur to another.  We have ‑‑ we were also prohibited from gathering, say three or four of us.  

Q.
Thank you, Witness.  Did the release or the communiqué provide any details with respect to the death of the president? 

A.
We were told that there was gunfire that hit the presidential aircraft around the area of the airport and the entire crew had perished.  

Q.
Witness, could you tell the Court or describe to the Court the atmosphere in your secteur prior, in other words, before the 6th of April 1994. 

A.
Before the 6th of April 1994, there was good relations among members of the population, with the exception of problems that might occur during political rallies.  

Q.
Witness, could you describe the social and security situation prior to the death of the president. 

A.
Before the president died, there was no security problem.  Problems could erupt or occur when there were political rallies.  For instance, I could remember that the chairman of the PSD party was killed somewhere in Kigali.  And following his death, a distinguished member of the CDR party was killed.  So those events created problems with respect to the security of the population.  

Q.
Thank you, Witness.  Those two individuals who were killed prior to the 6th of April, were they known to you?  If you did know them, could you give us their names. 

A.
I knew Mr. Gatabazi in person, but I saw him just once.  As for Bucyana, I never saw him.  I think those two individuals met their death in February 1994.  Gatabazi is spelt G‑A‑T‑A‑B‑A‑Z‑I.  Bucyana is spelt B‑U‑C‑Y‑A‑N‑A. 

Q.
Thank you, Witness.  So that was the social and security situation prior to the death of the president.  But then, could you describe the situation then after the president died. 

A.
After the president died, the security situation deteriorated.  Groups of young Tutsis moved from their commune.  For instance, they could leave the Ngoma commune to go ‑‑ or to move in the direction of Burundi.  And other members of the population would leave their commune.  For instance, the 

Runyinya commune or Maraba, those members of the population would move to the Ngoma commune.  In other words, there was a group of young Tutsis who would leave their commune and move to Burundi.  Whereas, there were others who would leave their respective communes and move into Ngoma commune.  Runyinya commune is spelt R‑U‑N‑Y‑I‑N‑Y‑A.  Maraba is spelt M‑A‑R‑A‑B‑A. 

Q.
Witness, you just spoke about the circulation or movement of members of the population.  Did you notice anything in terms of violent acts? 

A.
The word "disturbances" for instance in Ngoma commune, one would notice houses being burnt.  For instance, on the Mpare colline or in the Huye commune.  In actual fact, members of the population would move away from those areas where houses were being burnt to seek refuge in town.  So there were disturbances in those communes.  Mpare is spelt M‑P‑A‑R‑E.  Huye is H‑U‑Y‑E.  

Q.
Thank you, Witness.  Were there physical assaults of people following the death of the president? 

MR. EGBE: 
Before the witness answers.  I think counsel is leading ‑‑ counsel is leading the witness.  We've decided not to interrupt these proceedings because we've noted a couple of other leading questions but so as long as they don't go to material issues, we decided to keep quiet.  It's good that the record reflect that we notice that this is the wrong approach.  

Thank you, Your Honours.  

MADAM PRESIDENT: 

Could you rephrase your question, Counsel. 
MR. DOVI: 
I'm obliged, Madam President.  

BY MR. DOVI: 

Q.
Witness, during that period, did you notice ‑‑ or did you only notice the movement of people?  

A.
During that period, some people were beaten up; some people were abducted.  Since I never appeared in public, some of this information was reported to me.  I did not witness those events, but there was a time I learnt that Mr. Rugomboka had been abducted by a group made up of people from various political parties.  I learnt that Mr. Rugomboka was killed by that group, and then 

members of the population would leave their villages to seek refuge in town.  So there was a to-and-fro movement of members of the population from various communes. 

Q.
Thank you, Witness.  Witness, you just mentioned the case of Mr. Rugomboka.  And you've said that you lived in the *****************.  Before I go back to the acts of violence, would you know whether there was a military camp at Ngoma? 

A.
Yes, there is a military camp in Ngoma commune.  

Q.
What was the name of that camp? 

A.
Camp Ngoma. 

Q.
Could you locate it for us? 

A.
The military camp known as Camp Ngoma, was some three kilometres from the city centre, that is, the Butare city centre.  So when you're moving towards Ngoma, below that military camp, there was the Ngoma primary school.  And above that camp, there was an air drum or an airport. 

Q.
Tell us, Witness, how far your house was from Ngoma camp.  

MADAM PRESIDENT: 

I think that is a question that should have been put in closed session.  Could you move on to the next question.  

MR. DOVI: 
Please do not answer, Witness.  

Much obliged, Madam President.  

BY MR. DOVI: 

Q.
Witness, did you ever go to that camp after the death of President Habyarimana? 

A.
No, I never went to that military camp after the death of President Habyarimana. 

Q.
However, did you pass near the camp? 

A.
Yes, the main road leading to Butare town passed right by that military camp.  There was a road that passed by the Ngoma camp and was used by people going to Gikongoro, and this road was used by many people. 

Q.
Thank you, Witness.  Did you see anything at the entrance to the camp? 

A.
Are you talking about the entrance to the camp?  I do not know what entrance you are referring to. 

Q.
I am talking about the main entrance, the main entrance.  

A.
At the main entrance to the camp, there was a roadblock or barrier that was there to control movements into and out of the camp.  

Q.
Thank you, Witness.  

MADAM PRESIDENT: 

Counsel, could the witness please situate us in time because we are not sure what time he is referring to.  Is he talking about 1994 in April?  

MR. DOVI: 
Yes.  

BY MR. DOVI: 

Q.
Witness, could you please clarify.  What you noticed, was it in 1994 or before that? 

A.
That roadblock had been there for a long time.  When I was growing up, I passed by that place, and I always saw that barrier there. 

Q.
So the roadblock was always there at the entrance to the camp.  Very well.  Can you tell us how often you passed by there.  In a week, for example, could you give us an estimate of the number of times you could have passed by there, by that roadblock. 

A.
Before the death of President Habyarimana, I passed there every day when I went to work, but after the president died, I could pass ‑‑ I could pass there two or three times every week. 

Q.
Thank you, Witness.  At the times when you passed in front of the camp, did you see any people arrested? 

A.
No, I never saw any persons being arrested at that roadblock that was located at the entrance to the camp. 

Q.
Thank you, Witness.  What would you say concerning the statements made by some people who came here and testified that the roadblock at the entrance of the Ngoma camp was erected in April 1994, and it was used ‑‑ and that is where Tutsis were arrested.  

A.
That is not true because I always saw that roadblock at that place.  As I was growing up, I went to town often, and I passed by that place and I saw the roadblock.  And there was always an officer there permanently manning the roadblock and checking the identities of people going in and out of the camp. 

Q.
Witness, do you know who the commander of the Ngoma camp was in 1994? 

A.
Yes, I knew him. 

Q.
Could you describe him, physically? 

A.
Whenever I saw him, he was on board a vehicle, but I was able to notice that he was dark in complexion.  He had a beard, of average height.  That is the description I could give of that individual. 

Q.
Thank you.  So according to you, the distinctive feature of this man would be the fact that he had a beard? 

A.
Yes. 

Q.
Witness, did you ever go inside the Ngoma camp? 

MADAM PRESIDENT: 

He answered that question.  He said he never went inside the camp. 

MR. DOVI: 
I'm sorry, Madam President.  That is correct.  

MADAM PRESIDENT: 

After the death of President Habyarimana.  

MR. DOVI: 
I believe what was said was before the death of President Habyarimana, and what I want to know is whether it was after ‑‑ no, I'm sorry.  You are correct, Madam President.  

BY MR. DOVI: 

Q.
Witness, besides the murder of Rugomboka, did you witness any other killings? 

A.
I was also able to witness the killings of people who were killed at the Ngoma parish. 

Q.
Yes, Witness.  We are now getting to the killings at Ngoma parish.  On what day were those killings perpetrated at the Ngoma parish? 

A.
I do not recall the exact date, but it was towards the end of April.  Yes, towards the end of April.

Q.
Thank you, Witness.  At what time of the day did the attacks take place? 

A.
Those persons were killed between 10 and 11 a.m. 

Q.
Was there one attack or several attacks? 

A.
Actually, on the first day there was an attack launched at the parish.  The attackers ‑‑ when the attackers came there, they realised that there were many more refugees than the attackers, and the refugees used stones and were able to chase away the attackers.  The next morning, they looked for reinforcements.  Reinforcements came from the Huye commune and the Ngoma secteur, and there were also some Interhamwes who were in Kigali and who were Kajuga's escort and they also intervened.  All these people went to the parish and were able to kill the refugees who were there. 

THE ENGLISH INTERPRETER:
The witness talked about Butare and not Kigali when he was talking about the Interhamwes that were escorting Kajuga.  The interpreter apologises. 

BY MR. DOVI: 

Q.
Witness, tell us how you learned that there was an attack.  Start with the first attack, and then tell us about the second.  

A.
The leader of those assailants was my ************  Sometimes I went to the venue for the preparatory meetings.  It was an attempt by me to show them that I was supporting them, even though I was not, and that is how I was able to obtain such information. 

Q.
What was the group composed of?  Who were the members of that group? 

A.
There were ordinary members of the public.  Some had come from Ngoma secteur, some from Matyazo and some from the Huye commune and others had come from Mpare.  And there were also the Interhamwes who were escorting Kajuga and they were in Butare.  

THE ENGLISH INTERPRETER:
Counsel's microphone is off. 

BY MR. DOVI: 

Q.
You have mentioned the members of the group.  Could you please repeat it so that the names could be spelt out. 

A.
Those people had come from the Matyazo secteur, which is spelt M‑A‑T‑Y‑A‑Z‑O, Matyazo.  Some had come from the Huye commune.  Huye is spelt H‑U‑Y‑E.  Some had come from the Mpare secteur, spelt M‑P‑A‑R‑E.  I believe you also heard me talk about Ngoma -- Ngoma is spelt N‑G‑O‑M‑A -- as well as the Interahamwe who were escorting Robert Kajuga, and they were in Butare town.  Kajuga is spelt K‑A‑J‑U‑G‑A. 

Q.
Thank you, Witness.  Besides Kajuga, who else was there? 

A.
In Ngoma, for example, there was a certain Jacques Gatera, Édouard Murekezi, Mbilizi Rubeni, 

Marc -- there were many.  It is difficult for me to give the names of everyone.  Gatera is spelt G‑A‑T‑E‑R‑A.  Murekezi is spelt M‑U‑R‑E‑K‑E‑Z‑I.  Mbilizi is spelt M‑B‑I‑L‑I‑Z‑I.  Rubeni is spelt R‑U‑B‑E‑N‑I. 

Q.
Thank you, Witness.  Tell us, Witness, more specifically what happened the next day, the day following the first attack. 

A.
All these people who had come from various places assembled somewhere and decided to attack the refugees who were at the parish.  Jacques was leading the attack.  He is the one who went to talk to the priest who was at the parish, and he said that the refugees who were at the parish were not feeling safe because there had been an attack the day before.  So Jacques asked the priest to hand the refugees over to the authorities so that they could be transported to Butare town at the 

Butare préfecture office.  And he added that there were even some vehicles that had been put aside for that purpose.  The priest accepted what Jacques was proposing and then he opened the door of the church and asked him to take groups of refugees ‑‑ a group of ten refugees each time.  And then cars will come and take the other refugees.  This is what was done.  People went in to the church and took out groups of ten refugees, and they were taken behind the church, but they were not taken to the préfecture office.  To the contrary, they were killed.  But those who were inside the church did not know that this was what was going on, and this is how these refugees were killed. 

MADAM PRESIDENT: 

Counsel, was he one of these people?  Because he said "we" went and "we" did this and that. 

MR. DOVI: 
We shall get to that, Madam President. 

BY MR. DOVI: 

Q.
Witness, I shall want you to backtrack.  After the first attack, which apparently aborted, how was the group reconstituted? 

A.
When the attackers got to the parish for the first attack, they failed in their attempt.  And in the evening, they held a meeting to find out how they were going to access the refugees at the church.  And that is when I was able to obtain that information.  The next morning, some people passed by all cellules and talked to young people, asking them to go to the parish the next morning.  They said that anyone who dared not go to the parish would be classified as an enemy.  So we were led their by force.  We were posted at various locations, and we were told that we should not let anyone survive.  The strongest of us were right next to the entrance of the church.  

Q.
Thank you, Witness.  So you were led there by force, as you say.  And you were there.  You followed them.  Tell us, were they armed? 

A.
The members of the population who participated in that attack were armed with iron bars, some had sticks, others had axes, some had machetes, some had knives, and so on and so forth. 

Q.
So, Witness, you, yourself, witnessed those actions, correct? 

A.
Yes.
(Pages 14 to 19 by Deborah Gentile)
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BY MR. DOVI:

Q.
So what happened, concretely speaking?

A.
We would go inside the church, take a group of ten refugees, and take them to the back of the church where they were killed.  

Q.
Witness, a while ago you testified that one of the attackers talked with a priest saying that refugees were going to be granted refuge at the préfecture office.


How did you learn about this encounter?

A.
This was something that had been planned.  We knew what had to be done.  We had realised that we could not get to the refugees.  The church was locked up, and we could not have access to the refugees.  So we had to talk to the priest and ask him to open the church.  

The church doors could not be forced open because on the first day we had tried to open the door of the church by force and had failed.  And that is why we decided to talk to the priest telling him that those people were going to be taken to the préfecture office where they could be safe.


Actually, that was the rouse we had used ‑‑ we were using to take groups of refugees and kill them.   

Q.
Witness, did you know that priest?

A.
Yes.  I knew him by sight, but I do not remember his name. 

Q.
Could you describe him physically.

A.
He was an old priest, 50 or 60 years old.  He was of average height.  Sometimes he wore glasses.  He had a receding forehead. 

Q.
Thank you, Witness.  

If I understood you well, the group of attackers ‑‑ well, you knew them.  You gave some of their names.  I would like to know whether in that group there were soldiers.

A.
There were Interahamwes who were wearing mixed military and civilian attire.  For example, they could wear a military shirt and a civilian pair of trousers.  Actually, there were no soldiers.  There were Interahamwes. 

Q.
You gave us the name Kajuga.  Are you referring to the Interahamwe Kajuga?

A.
Yes.  These were Kajuga's Interahamwes who lived in the Ibis hotel in town.  Actually, Kajuga had left Kigali town to live at the Ibis hotel in Butare, and the attackers had sought reinforcement from these Interahamwes to attack the church. 

Q.
(Microphone not activated)
THE ENGLISH INTERPRETER:

Microphone, please.  

BY MR. DOVI:

Q.
Talking about Kajuga, what type of weapon did his Interahamwes carry, the Interahamwes led by Kajuga?

A.
These Interahamwes had Kalashnikovs and grenades. 

Q.
Where were they able to secure those weapons?

A.
The Interahamwe had their own weapons.  In fact, they provided or acted as escorts for the leader of the Interahamwes.  They carried firearms. 

Q.
How many of them were there?  How many of the Interahamwes were there?

A.
Ten to fifteen Interahamwes. 

Q.
Thank you, Witness.  

The weapons that were borne by those Interahamwes ‑‑ were those arms used or those weapons used in the church?

A.
Grenades or firearms were not used.  Their use was considered, but it was never used.  So small groups of people were taken out of the church.  And so the Interahamwes didn't have the opportunity to use their firearms. 

Q.
That notwithstanding, the victims were murdered.

A.
Yes.  Refugees were murdered.  And amongst them, there was a lady who was a friend of my mother, and her name *************.  Now, *************** recognised me among the attackers, and then he ‑‑ she asked me about my mother.  And before dying, she gave me 150,000 Rwandan francs.  And she felt I could use the money.  ********** was the wife of ****************************.  And the person who killed that lady took away the money that she had given to me.  

THE ENGLISH INTERPRETER:

Sorry.  The Kinyarwanda interpreter cannot recall the name of the person.  Could the witness be asked to repeat the name of the husband of ****************
MR. DOVI: 
Has the witness understood the question?

THE WITNESS:
It is *************************.  It is ************************************************
BY MR. DOVI:

Q.
Witness, so you were there when the events occurred?

A.
Yes.  I was there. 

Q.
Did you see the officer commanding the Ngoma camp, Lieutenant Hategekimana, there?

A.
No.  I did not see him there.  

Q.
Thank you, Witness.  

Did you see soldiers of the Ngoma camp? 

A.
No.  I did not see not one soldier from the Ngoma camp. 

Q.
What would you say, Witness, of the testimony of some persons who came here to testify and to say that the officer commanding the Ngoma camp and some soldiers belonging to the same camp were present before and during the attack?

A.
Those witnesses lied.  I was there during those events, and that commander was not there. 

Q.
Witness, why did you accept to come here to testify for Ildephonse Hategekimana?

A.
I came here to tell the truth in regard to the events that occurred because I was witness to those events.  I also came to contribute to the manifestation of the truth. 

MR. DOVI: 
Madam President, there were some matters that were pending.  As the Chamber pleases, can I request that there be a closed session.

MADAM PRESIDENT:

Very well.  Closed session then.  

MS. NTILATWA:

Much obliged, Your Honours. 

(At this point in the proceedings, a portion of the transcript [pages 23 to 25] was extracted and sealed under separate cover, as the session was heard in camera)
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MR. EGBE: 
Your Honour, while that is being done, there are two ways that we might proceed.  I notice that it's about ten minutes to break time.  Is it possible that I start the cross‑examination with some preliminary areas and then we go on break and resume and then I continue?  Or we take the 

ten minutes that is left now and give me the opportunity of starting when we resume and go right through to the end?  


I realise that the Defence have taken approximately 1 hour, 30 minutes.  I think I can match that time.  So whichever option is convenient for the Chamber, I'm ready to go along, Your Honours.

MADAM PRESIDENT:

We will take the break now.  And prior to that, Judge Hikmet has a question for the witness.  

JUDGE HIKMET: 
Witness, I have some questions for you.  The first one, just for clarification, you were with the group of the attackers, or you were with the group of the refugees in the church? 

THE WITNESS:

I was with the group of attackers.  

JUDGE HIKMET: 
Thank you.  The second question:  I know that the ethnical groups are like religion.  You were born with the same religion and ethnic group like your father, but you stated that you were Tutsi like your mother.  Even your father was Hutu.  Can you explain to the Chamber this situation.

THE WITNESS:

My father was a ********  So I could not have belonged to his ethnic group because he was a foreigner.  And since I was in Rwanda, I had to belong to an ethnic group that was Rwandan.


Now, there were eight of us in our family, ***************.  And all *********** were Rwandans.  In other words, they (sic) chose the ethnic group of our mother, and I couldn't be the exception.  And so I opted for the ethnic group of my mother, same as my brothers and sisters.  

JUDGE HIKMET: 
Thank you.  The last question:  What was your work before the war?  

If it's possible to have a closed session before he answers.

MADAM PRESIDENT:

Closed session, please.  Closed session. 

(At this point in the proceedings, a portion of the transcript [page 27] was extracted and sealed under separate cover, as the session was heard in camera)
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MADAM PRESIDENT:

Well, then we'll take a break.  

MR. DOVI: 
The references.

MADAM PRESIDENT:

Later on.  

We'll take a break and ask that the WVSS official be here immediately after resumption.  When do we resume?  11:15 we resume.  Thank you.  

(Court recessed from 1100H to 1120H)
MADAM PRESIDENT:

Court resumes.  There's no one here from the witness support section?  

MR. EGBE: 
He was here a few moments ago, Your Honour.

MADAM PRESIDENT:

You may proceed.  We shall stop for a brief moment when the person gets here.


Defence Counsel, you had some documents you wanted to submit.  

MR. DOVI: 
References.  I do not know if I should do this in the presence of the witness.  

MADAM PRESIDENT:

I do not see the problem with that.  You may proceed, Counsel.  


I'm sorry, Mr. Prosecutor.  

MR. EGBE: 
Your Honour, I think we are revisiting an issue that had been tabled before Your Honours earlier, and I thought our position was very clear.  And let me restate that position:  The Defence has the opportunity to cross‑reference what this witness has said to what Prosecution witnesses said in his final submissions.


What Prosecution witnesses said is on the record.  If he is trying to draw the Court's attention to the fact that this witness is giving testimony in a way that is different from the testimony of Prosecution witnesses on that same subject, this is a matter for submissions.


We do not believe that the testimony of Prosecution witnesses, which is already on the record, should be extracted and exhibited again as specific exhibits.  That is not the practice that is actually very frequent.

This is the point we expressed before, and Your Honours took note of our position.  So we are restating that position today, Your Honour.  He has the opportunity in his closing arguments to say, "The Prosecution said this, but the Defence witness said this."  It will be up to your Chambers to evaluate.  It cannot be an exhibit.  

MR. DOVI: 
Madam President, let me remind Mr. Prosecutor that we are talking here about allowing the Prosecutor and the Trial Chamber to understand the references.  And especially since we called this witness, why not allow the parties to understand what we are saying or to agree on what we are saying.


The Defence simply wants to provide references with regards to its arguments and to give the Trial Chamber the opportunity to refer to them at the right time.


I believe this is a customary practice in all the Trial Chambers. 

MADAM PRESIDENT:

You want to file contradictions?  References regarding contradictions from witnesses?  

MR. DOVI: 
Yes.  We questioned the testimonies of some witnesses on specific subjects.  And this is already on the record.  And this would allow us ‑‑ or allow the Trial Chamber to cross‑check.

MADAM PRESIDENT:

Counsel, the Trial Chamber has deliberated and ruled that it is not necessary.  We have all the witness testimonies.  You can raise that in your closing brief.  Thank you.  

MR. DOVI: 
Thank you, Madam President.

MADAM PRESIDENT:

I see that the person in charge of the witness protection service is here.  

Could you tell these officials what you wanted to say about your witnesses concerning the protection measures.   

MR. DOVI: 
Thank you, Madam President.  The four witnesses who are already here expressed the wish that their status, their current protection status, be varied.  Namely, they would like to enjoy partial protection which would involve having them live in their respective hotels and only enjoy protective measures when they are in court.  That is the desire of the witnesses.

MADAM PRESIDENT:

Can we have the opinion of the official here.  

MR. KALUMO:

Madam President, thank you very much.  My name is Charles Kalumo.  I'm the protection officer in the Witness and Victims Support Section.


I've just had last discussions with the witnesses who are in the waiting room, but I haven't had an opportunity to talk to the witness who is on the stand now, ZML.  And I would like to say this now without taking much time of the Chamber as you need to proceed with the proceedings.


The three witnesses who are in the waiting room, after being informed about what it means to be protected and that one of the important components of protection is to stay in a safe house ‑‑ they have changed their decision, and they would like to stay in a safe house.  

The reasons being that because in the countries where they are staying they don't have any status, and if at all they breach this understanding of being fully protected whilst in Arusha, they might have problems in the country where they are residing now.


So right now it's only the witness who is on the stand.  Maybe, if at all, it is possible here in the Chamber, he can say what he thinks he should do as they are protected individually, but it's their choice.  It's his choice.  If he wants to go out of the safe house, we are ready to take him.


And the language that we have in the WVSS is either you are protected or not protected.  But he can come and testify using the pseudonym, but he should know that he's not protected when he goes back to his country of residence.  If at all there are any problems, the WVSS or the Tribunal will not be responsible to sort out the problems that he may meet.


Thank you very much, Madam President.

MADAM PRESIDENT:

Let me specify that what he is asking is not to testify in full view but that protective measures not be applied in the hotel ‑‑ I don't believe that is possible ‑‑ in court.


What do you think, Mr. Official?  

MR. KALUMO:

Sorry, Madam President.  I couldn't get you because I'm having problems with my ‑‑ 

MADAM PRESIDENT:

Very well.


Counsel, could you explain yourself.  

MR. DOVI: 
Yes, Madam President.  I would like to recall that the request being made by the witnesses consists in granting them protective measures when they are here in Court.  But otherwise, they would like to live in a hotel.  So this is some form of partial protection, if we can call it that way.

MADAM PRESIDENT:

So is it only in court that they use the pseudonym?  

MR. DOVI: 
Yes.  When they are in court, they would receive or enjoy all the necessary protective measures in court.

MADAM PRESIDENT:

What is your opinion, the official from WVSS?  

MR. KALUMO:

Madam President, the WVSS has got no problems with that arrangement, but I would like to reiterate that a few minutes ago I talked to the witnesses who are in the waiting room, and they say they understand the position much clearer now than before, and they have chosen, three of them, to stay in the safe house and have complete protection.


And about the witness on the stand now ‑‑ maybe you might want to ask him and he makes an informed decision what it means to waive his protection or whatever is being called partial protection which we don't have in the WVSS.  It's either he's protected or not protected.  Thank you, Madam.

MADAM PRESIDENT:

Very well.


Witness, what do you think?  Did you hear what he said?  You would not be protected in the hotel.  

MR. DOVI: 
Excuse me, Madam President.

MADAM PRESIDENT:

Yes.  

MR. DOVI: 
I would not like to challenge the version given by the WVSS representative, but this version is totally different from what the witnesses told us themselves.  If it were possible, in order not to make me look like a liar, could we have the witnesses come in and we put the questions directly to them.  Because after everything, this is a security matter.  

This does not mean that I am questioning the WVSS official.  I just want this to be told to us by those concerned themselves.

MADAM PRESIDENT:

Very well.  This is what we shall do.  We apologise, Mr. Official.  We shall call you back a while ago, but we shall go on with our cross‑examination, and we shall call you back at the end of the cross‑examination, that is, at about one o'clock if you can be here.  Or even before that, if we finish before that, that is, we shall have you called in.  We thank you.  

MR. KALUMO:

Thank you, Madam President and the other Presidents.

MADAM PRESIDENT:

You can leave.  You may leave the courtroom.


Prosecutor, could you proceed. 

CROSS‑EXAMINATION 

BY MR. EGBE:

Q.
Good morning, Witness.

A.
Good morning, Prosecutor.  

THE ENGLISH INTERPRETER:

Good morning, Prosecutor.  Can you hear the interpreter?  

BY MR. EGBE:

Q.
This must be your first time in Arusha, Tanzania.  Am I correct?

A.
You're quite right, Prosecutor.  This is the very first time I'm coming to Arusha.

MADAM PRESIDENT:

Sorry, Prosecutor.  The Trial Chamber would like to alert the witness to the fact that we are in open session.  

Therefore, you have to be very careful about your answers so that your identity is not revealed.  And you'll be informed when we will proceed in closed session.


You may now continue, Prosecutor.  

BY MR. EGBE:

Q.
You arrived here on Friday; correct?

A.
That is correct.  Yes.  I got here last Friday. 

Q.
And prior to your arrival here in Arusha, you met with members of the Defence team – 


correct? ‑‑ in your country of current residence?

A.
Yes, I did. 

Q.
Did you meet them once, or you met them on more than one occasion?

A.
I met them the day we were received. 

THE ENGLISH INTERPRETER:

Says the witness.

THE WITNESS:

On that day we were introduced to all those who were there, and on some other occasion I was interviewed, I answered the questions, those for which I had answers ‑‑ I mean the questions put to me.  And for those questions for which I had no answers, of course I did not provide any answers.  

BY MR. EGBE:

Q.
Were you provided with those questions in a written form? 

A.
No.  It was an oral exchange, an interview type.  Questions were put to me, and I answered orally.  

Q.
And notes of your answers were written down; correct?

A.
Yes, yes.  They were recorded in writing.  

Q.
And that was on all the occasions that you were interviewed; correct?

A.
Yes.  Those who were questioning me or interviewing me took down notes. 

Q.
During the interview, how many of you ‑‑ apart from those who came to interview you, how many of you were present?

A.
I was alone when I was being interviewed. 

Q.
Were you shown a copy of the notes of your answers that were written down by those who interviewed you? 

A.
No.  They didn't show me any document.  They merely put questions to me.  I answered their questions.  I saw them take down notes.  That's all I noticed.  

Q.
Is your testimony before the Court today consistent with what you told those persons who interviewed you?

A.
Yes.  On some points these are consistent with what I said when I was interviewed.  But then I noticed that there were some other questions that were put to me in the course of the interview.  In fact, those questions were not put to me and were only raised in the course of my evidence in‑chief in court here. 

Q.
So the answer you gave to them in respect of those questions is different from what you told the Court today.  Is that what you're saying? 

A.
No.  The questions put to me today and those put to me by the interviewers ‑‑ well, I provided the same answers, and they were consistent.  

Q.
You were requested to testify in the defence of Commander Hategekimana; correct? 

A.
No.  The issue was not to come and testify for Hategekimana.  That was not the only case.  I was asked about what happened in Rwanda, and I provided information at my disposal in that regard.  

Q.
Did you know who is Commander Ildephonse Hategekimana by the time you came to testify here?

A.
I knew him before, but when I came, I didn't know he was in custody here or detained here. 

Q.
But you knew you were coming to testify for him against ‑‑ sorry.  You were coming to testify in his defence; is that correct?

A.
Oh, yes.  I was aware. 

Q.
What were you told were the allegations against him?

A.
I wasn't told anything about the charges laid against him.  I was merely aware that questions were going to be put to me.  And earlier on you might have noticed that questions were put to me in regard to what happened at the parish.  I was asked whether I saw anything and then what I didn't notice at that location.  

Q.
You were told that some people had testified in the case against him; correct? 

A.
No.  

Q.
What was your understanding by the time you decided to come to testify in this court?  What was your understanding of the case against the defendant ‑‑ against the Accused?

A.
Well, I knew nothing.  I think it is the Trial Chamber that knows the matter for which he stands accused.  I was told to come here to assist the Trial Chamber in carrying out its duty smoothly, provide it with information so that it can rule as appropriate. 

Q.
You left Rwanda in ***************; correct? 

A.
Yes. 

Q.
When you fled Rwanda in *************, you left in the company of Interahamwe; correct?

A.
When I left Rwanda, I was with members of my family. 

Q.
Let me put the question to you again.  You and members of your family fled Rwanda in 

**************** along with the Interahamwe.  That's correct, isn't it?  

MR. DOVI: 
Objection.

THE WITNESS:

Yes, that's correct.  

MR. DOVI: 
I think that question is a leading one.  The first reply given by the witness was a proper answer to the question put to him.

MADAM PRESIDENT:

The witness should answer that question.  

MR. EGBE: 
Just for the record, the witness had answered.  He said yes.  It came through from the interpretation, but as the President of the Chamber says, the witness can re‑answer that question.  It's on record.

THE WITNESS:

Well, to answer that question, when I left Rwanda, I was with members of my family.  Let me further say that it was during that same period that the Interahamwes left Rwanda to go into exile.  But when I left, I was with members of my family, not in the company of Interahamwe.  There were a lot of people who were fleeing.  

MR. DOVI: 
Sorry, Your Honours.  The Defence has some difficulty with the CaseView.

MADAM PRESIDENT:

Could the registry deal with that matter, please.  Thank you.


Could you continue, Counsel for the Prosecution.  

BY MR. EGBE:

Q.
Where was your point of **** as you left ‑‑ as you fled with members of your family from Rwanda?

A.
We went across the ***************** border to move to *************
Q.
You must recall approximately when in July you left.  Give us that date.  

A.
When my family members and myself left our home, that would be the *****************.  That's when we left our home. 

Q.
Approximately how many Interahamwe did you see by the time you crossed the border who were moving away from Rwanda at the same time that you and your family left?

A.
Well, we left our home on the **********.  We moved to ***********.  That was an area that was under the control of the French, under the Operation Turquoise.  So there were no Interahamwes there.  The Interahamwes were not going through that area.  Only civilians moved through that direction, and there were a lot of us.  When we were moving across the border, the Interahamwes had not yet started escaping from home. 

Q.
You had indicated earlier that you left along with the Interahamwe even though you and your family were together, that you saw them.  How were you able to know ‑‑ how were you able to make the distinction between the Interahamwe and the others who were in civilian or other members of the population?

A.
Well, the Interahamwes had their own uniforms.  The civilians didn't ‑‑ were not in uniform.  It was quite easy to know who was a civilian, who was an Interahamwe.  And when I was fleeing, I noticed that there were no Interahamwes amongst us because they wore their uniforms and the civilians did not have any uniforms. 

Q.
Your young brother whose name you mentioned in closed session whose name I will not mention now for purposes of your personal security ‑‑ he was not so lucky.  He was arrested and imprisoned; correct?

A.
Yes.  He was arrested and detained.  And when the war erupted in Zaire ‑‑ in other words, what I mean is when Rwanda attacked Zaire, the camp ‑‑ my younger brother went back to Rwanda.  As for us, we continued fleeing. 

Q.
Your brother was arrested on allegations of genocide.  Are you aware of that?

A.
No.  I was not aware of that. 

Q.
There are allegations against you, as well as your young brother, of genocide and rape in Rwanda in the Gacaca.  Are you aware of that?

A.
No.  I'm not aware. 

Q.
You have no intention to return to Rwanda, have you? 

A.
No.  I do not intend to go back to Rwanda. 

MR. EGBE: 
I am going to pursue this line of questioning, but just in the interest of fairness, Your Honours, we have records of involvement of the witness in Gacaca that if we do not get it while the witness is testifying, we will seek to produce those subsequently.  

BY MR. EGBE:

Q.
In your testimony today, you acknowledge your participation in attacks in Ngoma parish.  You recall that, don't you?

A.
Yes, I do.  I do recall. 

Q.
You should have a reasonable expectation that there are charges against you in relation to your participation in the killing of Tutsis in Ngoma; correct?

A.
How can I be accused of having been involved in that attack?  I was compelled.  I told you that every young man who would dare to refuse would be viewed as an enemy. 

BY MR. EGBE:

Q.
I am going to ask leave of the Court to show you a name that I have written on this document.  It is a name that if I pronounce would disclose your identity.  Please have a look at this, and I'll ask you questions after that. 

MADAM PRESIDENT:

Registry.


Have you shown that to the Defence, please?  

BY MR. EGBE:

Q.
That is the name of the husband of your maternal aunt; correct? 

A.
No, no.  That's not it.  That's not the name I know.  

Q.
While you have that paper, please write down ‑‑

MR. EGBE: 
Give him a pen.

BY MR. EGBE:

Q.
Write down the name of your maternal aunt as you know.  

MR. EGBE: 
Thank you for correcting my spelling.  It's a language I'm not familiar with.  May the Defence take a look at this paper if you wish.  
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MADAM PRESIDENT:

You may proceed, Mr. Prosecutor. 

MR. EGBE: 

Yes, Your Honour. 

BY MR. EGBE:

Q.
Three of the daughters of this gentleman, the husband of your aunt, were killed in an attack ‑‑ 

MR. DOVI: 

Objection, Madam President.  Objection.  

The Defence would like to know who the Prosecutor is referring to because we noticed from the sheet that has been presented to us that there are two names which are completely different.  

Is he referring to the name that the Prosecutor is trying to stick to the husband of the aunt of the witness or is it the real husband of the aunt of the witness?  Because we are not understanding anything at all.  This preliminary matter must, first of all, be settled before we continue putting questions to the witness.

MADAM PRESIDENT:

Mr. Prosecutor.  

MR. EGBE: 

We infer ‑‑ we talked from an informed position.  We are inventing nothing, as I indicated earlier, there are records ‑‑ Gacaca records that, unfortunately because of the constraint of time, which is not entirely our fault, were not in our possession before this case, but we undertake or provide that to you.

Your Honour, we cannot pronounce this name, but I have just been informed by those who speak Kinyarwanda that there was simply an error in the way the English information came to us.  What is different is that in what I wrote there was a "GO" added, but when you pronounce it, it is as it is written below here by the witness.  

Your Honour, this is not a linguistic examination.  This is an examination of facts.  Let me lay out my facts, and then based on my facts, the Defence can come and re‑examine and we will have the records.  So, this is not a linguistic exercise, Your Honour.  

MADAM PRESIDENT:

We note that the names are similar between what you wrote and what he wrote, but this does not mean that they are the same names or that they are referring to the same person.   So, maybe you should ask other questions to guide us. 

MR. DOVI: 
Madam President, I apologise.  We are talking about the identification of a person who is supposed to contradict what the witness is testifying to.  

Secondly, we are the Defence, and "contradiction" means there is ‑‑ "contradiction" in arguments means there's no argument.  So we cannot admit that the Prosecution produced a document that is not valid.  

From the explanations provided by the Prosecutor, it is clear that there are no sufficient elements to support these observations.  

I'm sorry, Madam President.  You are contradicting yourself with a document that you are presenting in a court system, and you want us to accept this document.  That is not possible, and that is our basic premise.

MADAM PRESIDENT:

Counsel, we can put the question to him.  If those names are referring to the same person talking about the Gacaca session, is he aware ‑‑ is it the same person, and that is where ‑‑ that is why the Trial Chamber is acknowledging that it is the same person.  You can put your questions to the witness.  

BY MR. EGBE:

Q.
Witness, you have acknowledged that this man whose name you wrote here is actually the husband of your maternal aunt.


Now, it is true, isn't it, that your maternal aunt had three girls.  I have the names here.  I don't want to labour the process, but you could easily remember that your maternal aunt had three daughters; correct? 

A.  
No.  She did not have three girls.  She had four girls.  And I know their names very well.  

Q.
And those four girls were killed in April by the group led by Jacques, Habimana, Gatera, Édouard, Murekezi, Mbilizi, Max, et cetera; correct?

A.
I do not know because I did not witness their killings.  Let me, however, say that the names you have just mentioned are names I am very familiar with.

MADAM PRESIDENT:

I'm sorry, Mr. Prosecutor.  Could those names be spelt out, for the benefit of the new court reporters; those who were not here before?  

MR. EGBE: 
Jacques would be J‑A‑C‑Q‑U‑E‑S; Habimana is H‑A‑B‑I‑M‑A‑N‑A, Gatera is G‑A‑T‑E‑R‑A.  Édouard is É‑D‑O‑U‑A‑R‑D.  Murekezi is M‑U‑R‑E‑K‑E‑Z‑I.  Mbilizi is M‑B‑I‑L‑I‑Z‑I. 

THE ENGLISH INTERPRETER:
Counsel's microphone.

BY MR. EGBE:

Q.
But you admit that they were killed by Interahamwe? 

A.
They were killed by civilian members of the population. 

Q.
It's a fact, isn't it, Mr. Witness, that in addition to admitting that you participated in killing of refugees in the Ngoma parish, your weapon of choice was ‑‑ listen, I've not finished ‑‑ listen, I've not finished, Witness.  

You testified that the strong members ‑‑ strong people like you were placed at the door to prevent refugees from leaving the Ngoma parish, and thereafter you took them out and they were killed behind the church.  My question to you is this ‑‑ 

MR. DOVI: 

Objection, Madam President.  Objection, Madam President.  I would like to allow Mr. Prosecutor to go on, but it would appear to me that Mr. Prosecutor is interpreting ‑‑ misinterpreting and distorting the testimony of the witness.  That was all I wanted to say.  Clearly, the witness never made that testimony.  I believe he shall have the opportunity to clarify that, but I just wanted it to be clear that Mr. Prosecutor should stick to his questions and not distort testimony. 

MADAM PRESIDENT:

Mr. Prosecutor, rephrase your questions because I do not believe the witness said strong people like him were placed at the door to prevent the refugees from fleeing and to take the groups and so on and so forth. 

BY MR. EGBE:

Q.
Do you recall the testimony you gave before this Court to the effect that while at the Ngoma parish some people were placed at the doors to prevent the refugees from escaping?  Do you recall that testimony? 

A.
The people who were posted at the entrance had to take out groups of refugees and take them to the back of the church where they were killed, but I was not posted at the entrance of the church.  Only the people who were physically strong were stationed at the entrance, but I could not be part of those physically strong people.  I knew that I did not belong to the pure race, and that is why I did not expose myself. 

Q.
But you testified that you participated in taking the refugees out of the church to the back of the church; do you recall that testimony? 

A.
No, that was not my testimony.  This is what I said.  We were behind the church to prevent the refugees from fleeing.  Only those who were physically strong were stationed at the entrance to the church. 

Q.
How many refugees were killed behind the church at the point where you were?  Do you recall? 

A.
I can't tell you the number.  The people who were being killed were taken to a place that was far away, but I was one of those who stayed behind the church to protect the church and prevent the refugees from leaving. 

Q.
Your weapon of choice was a long knife and an axe and you were often seen in the company of Gatera and Pacifique, that is correct; isn't it? 

A.
No, that is not true. 

Q.
You said ‑‑ you testified earlier on that the members of the civilian population who attacked the refugees had traditional weapons, long knives, clubs, axes, et cetera.  Is it your testimony that you carried no weapon? 

A.
I did not have a weapon.  I was one of those protecting the church to prevent the refugees from fleeing. 

Q.
On the first day of the attack at the Ngoma church, you indicated that the refugees resisted the attacks and beat back the attackers.  Do you recall that testimony? 

A.
I do recall.  On the first day, I learnt that the assailants who were not many in number had been fought back by the refugees with stones.  Actually, on that day, the attackers turned back. 

Q.
And, on the second day, the attackers were reinforced and that is why they killed all the refugees, correct? 

A.
Yes, on the second occasion, the attack was reinforced by people who had come from various secteurs. 

Q.
Now we have testimony in this Court to the effect that there were about 476 refugees in the 

Ngoma parish at the time of the second attack; can you confirm that? 

A.
I do not know the exact number of the refugees who were at the church, but I must say that they were many. 

Q.
We also have testimony that of all these refugees only nine survived, can you confirm that? 

A.
I thought there had been no survivors but, subsequently, I learnt that only two people survived the massacres. 

Q.
The men who came to reinforce the Interahamwe militia whom you said wore military uniforms, sometimes just the jacket, you do not recognise ‑‑ you do not know all of them, do you? 

A.
I knew none of the Interahamwes.  It was said that the Interahamwes had come from Kigali. 

Q.
Let me rephrase my question.  The men who came to reinforce the attackers, some of whom you said had part military uniform on, you would not know if they came from ESO camp, would you? 

A.
Usually soldiers would wear complete uniforms.  So I cannot really say, but I know that at the time only Interahamwes wore part civilian part military uniforms.  Soldiers would have worn complete uniforms.  The ESO military camp is very far away from the Ngoma parish, I must say.  So the soldiers from the ESO military camp could not have participated at the attack at the Ngoma parish. 

Q.
Is it your testimony also that the soldiers from the Ngoma military camp did not participate in the attack on the parish? 

A.
At the Ngoma military camp, there were only disabled soldiers.  They were not able‑bodied soldiers who could have participated in the attack. 

Q.
We will talk about the level of disabled men, if we can say that.  We will talk about the level of their infirmity later on.  But here is the question I'm putting to you.  If a soldier involved in the attack on the Ngoma parish was dressed in civilian uniform ‑‑ oh, sorry ‑‑ was dressed in civilian dress, you would not know, would you? 

A.
No, I could not have known because the persons who attacked the Ngoma parish had come from different secteurs in the region, and I do not know everybody from all secteurs in the region. 

Q.
The Trial Chamber has heard testimony in this Court from soldiers themselves who were in Ngoma military camp to the effect that elements of that camp were involved in the killings.  Is it your testimony that this evidence is false? 

A.
I do not know.  If I had seen soldiers during the attack, I would have said so, but I did not personally see any soldiers during that attack. 

Q.
You are aware that it is the duty of soldiers to protect civilians in times of difficulties, correct? 

MR. DOVI: 

Objection, Madam President, the witness is not an expert. 

MADAM PRESIDENT:

The witness should answer the question.  

Answer the question, Witness.  

THE WITNESS:

I do not quite understand the question. 

BY MR. EGBE:

Q.
As a citizen or a resident of Ngoma, it is a fact that in times of difficulty, in times of insecurity, one of the primary duties of soldiers is to protect the civilian population, correct? 

MR. DOVI: 

Objection, Madam President, objection.  The Defence would like the Prosecutor to specify what he means when he talks about protection or security.  Is he talking about soldiers, namely, the army or the gendarmerie?  

BY MR. EGBE:

Q.
Witness, may I rephrase the question.  

In the period after 6th of April when the insecurity that you described became very clear, did the soldiers, to the best of your knowledge, come to the rescue of members of the civilian population that were in danger? 

A.
I would say gendarmes move around, but I did not often see soldiers move around during that period. 

Q.
On the day of the attack at the Ngoma parish, did you see gendarmes? 

A.
I did not see any gendarme. 

Q.
You indicated that you had been to the Ngoma military camp before the 6th of April, correct? 

A.
Are you talking about the period prior to the 6th of April?  Counsel, please repeat your question. 

Q.
That is what I said.  Your testimony is that after the 6th of April you did not go inside the camp, but you passed there two or three times a week.  That is not my question.  My question is:  Before the 

6th of April, you had testified that you had been to the Ngoma military camp, correct? 

A.
Before President Habyarimana's death, let's say, before the war, before the war started in the Kigali region, members of the public could go inside the military camp, for example, during the national army festival.  We could also go and watch movies that were being shown inside the military camp before President Habyarimana's death.  Before, I did not go to the Ngoma military camp.  Actually, I have the opportunity to go to that military camp in 1986 or 1987.  That was long before the war.  

Q.
Who organised these occasions for the public to come and watch movies inside the military camp?  That must be the commander, correct?  

A.
I could not know.  There were some children of soldiers who sometimes invited us to the military camp.  We could sometimes go there to visit the children of the soldiers. 

Q.
Yes.  How many times did you go into the military camp to watch films with the children of soldiers in the period January to March 1994? 

A.
In the course of 1994, I did not go to the Ngoma military camp.  Actually, I had the opportunity to go to that military camp in 1986 or 1987, that was long before the war. 

Q.
And that is when you were watching film with the children of soldiers, correct? 

A.
Yes. 

Q.
How did you know that there were disabled soldiers and handicapped soldiers in the 

Ngoma military camp after the 6th of April? 

A.
They could be seen.  The military camp was not very *********************.  Sometimes the soldiers would come to the drinking spot in my *********************
Q.
Can you remember the names of any of the soldiers whom you are familiar with who came to drink in your locality? 

A.
Those disabled soldiers came from far away areas in other préfectures.  So we were not very familiar with those soldiers.  Sometimes we would even be afraid and we do not expose ourselves very often to the soldiers, since I was not a member of the pure race, I could not expose myself publicly to the soldiers. 

Q.
When they came to drink ‑‑ 

THE ENGLISH INTERPRETER:

Microphone, Counsel. 

BY MR. EGBE: 
Q.
When they came to drink ************************, did they come with crutches?  Did they limp?  

A.
Yes, some of the soldiers moved around with crutches and others used wheelchairs. 

Q.
(By order of the Court, this portion of the transcript has been extracted and filed under seal.)
MADAM PRESIDENT:

I'm sorry, Mr. Prosecutor.  We shall have to order a closed session to deal with some legal matters.  We, therefore, order a closed session. 
(At this point of the proceedings, a portion of the transcript [page 44] was extracted and sealed under separate cover, as the session was heard in camera)
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BY MR. EGBE:

Q.
You indicated that you never chatted with these soldiers who came to drink ************************ correct? 

A.
I wasn't able to chat with them ‑‑ with the soldiers. 

Q.
How did you know they were from Ngoma military camp? 

A.
Everyone saw them.  For instance, when we would go to town, we would see those soldiers and we would know that they were coming from the Ngoma camp.  And when they would be going back, we know that they would be going back to their camp.  Everyone could see them. 

Q.
When Jean-Bosco Rugomboka was killed, it is a fact that soldiers of the Ngoma military camp were present at the time when his body was being removed to be taken to the house, correct? 

A.
I did not witness that event.  For my own personal security, I was afraid that I was going to be killed because it was the RPF that attacked the country, and that man was killed because he was wearing an RPF T‑shirt, and since I, myself, was aware that the attack had been launched from ********* and my father was a *********** I was afraid for my own safety.  And that's why I did not appear for that event. 

Q.
The killing of Rugomboka was an event that was widely spoken about by the people of Ngoma, correct? 

A.
Oh, yes, there was a lot of talk about that murder. 

Q.
And his body was badly mutilated before he died.  That was also spoken about by the population, correct? 

A.
Well, I heard it said that they used knives in killing him, but I wasn't able to see his body.  I was afraid for my own safety. 

Q.
The population also pointed accusing fingers at the soldiers of Ngoma, you are aware of that, aren't you? 

A.
Now, based on reports that reached me ‑‑ or, the information that I was able to obtain, I think it was being said that that man was killed as a result of disputes among the various political parties.  And when we got to know that the president had died, that man wore an RPF T‑shirt.  And so MRND members, that is, members of President Habyarimana's party reacted violently against this person who wore an RPF T‑shirt after the death of the president. 

Q.
Were these MRND members who reacted against him members of ************************
A.
I heard mention made of Jean Claude Murekezi, and it would appear he even put up a flag of the MRND in his house.  So mention was made of Murekezi being involved in the killing of Rugomboka.  

Q.
And it is your testimony that from when his body was taken from where it was found to when it was carried for burial you did not see any soldiers around? 

A.
I was not at the scene ‑‑ at the venue and I was afraid.  So I did not attend that event. 

Q.
And you did not hear that soldiers were around? 

A.
I heard mention made of some dispute, some conflict between the RPF and the MRND. 

Q.
The MRND people who confronted the RPF civilians or they were soldiers? 

A.
Civilian members of the population.  They were not soldiers.  And, moreover, let me say to you that at the time soldiers were not permitted to join political parties. 

Q.
Witness, you are going further than I'm asking you.  You have indicated that there was a conflict between the RPF and members of the MRND which resulted in the death of Rugomboka.  So my question to you is this:  The MRND members, who confronted the RPF, were they civilians or they were soldiers? 

A.
During the confrontation in my own location, is that what you are trying to find out or you are talking about some confrontation elsewhere other than my own place of abode?  

Q.
I am talking about your place of abode and what you witnessed, which is what you are testifying about.  

A.
If you are talking about my own place of abode, that was among civilians. 

Q.
So the RPF were not armed and the civilians were not armed, correct?  

A.
They were not armed. 

Q.
Let's talk about the barrier in front of the Ngoma military camp.  You said the barrier existed well before the death of the president, correct?  

A.
Yes. 

Q.
And that barrier remained there even after the 6th of April, correct? 

A.
That's correct, the roadblock was still there. 

Q.
Was it directly at the entrance to the camp or it was some distance away from the entrance to the camp? 

A.
The roadblock was exactly at the entrance to the military camp. 

Q.
That would be what is normally called a command post; in other words, something like a barrier that is placed in front of the property to control people who go in and come out; is that correct? 

A.
You are quite right.  You are right.  So this roadblock was mounted to check exits and entries into the military camp, and there was a soldier stationed there so as to check on entries into the military camp.  

Q.
Is it your testimony that you never saw any roadblock other than this anywhere near the 

Ngoma military camp which controlled the movement of people who necessarily did not intend to enter the camp; is that your testimony? 

A.
No other roadblock in the environs of the military camp.  The only other roadblock was at Matyazo, some two to two and a half kilometres from the military camp. 

Q.
Throughout the period from the 6th of April until the 4th of July when you left ‑‑ when you fled Rwanda, how many roadblocks, in addition to that of Matyazo, did you see? 

A.
I don't think I saw any other roadblock in the area, but might I say that there were night patrols.  There was no other roadblock apart from that of Matyazo. 

Q.
You indicated earlier that you passed in front of the Ngoma military camp two to three times a week after the 6th of April.  Were you moving around with a motorcycle or you were moving on foot? 

A.
I moved around on foot, but towards the 15th, I used my motorcycle to ferry a patient to the 

health centre. 

Q.
And during this period of your movements, you were never stopped, correct? 

A.
No one stopped me. 

Q.
Now, apart from this occasion when you carried a patient to the hospital, could you just inform the Court where the other locations were that you went to as you passed in front of the 

Ngoma military camp two to three times a week from April through May, June and July?  Where were the places you were going to? 

A.
I would go to town to meet friends, to check on the situation prevailing in other areas of the country. 

Q.
And as you moved around to check on the situation prevailing in the country, did you come by dead bodies on the road?  Did you see any dead bodies who had been slaughtered on the road and at other locations where you went to like Matyazo?  Did you see any dead bodies between April and July 1994?  

A.
My house was not that far from town.  I did not notice dead bodies. 

Q.
You also never ‑‑ on any occasion, you never met soldiers of the Ngoma military camp whom you said you could easily recognise.  You never met them, did you? 

A.
I only came across disabled soldiers and when I would meet them, I would recognise them and I would recognise the fact that they were soldiers belonging to the Ngoma camp ‑‑ to the 

Ngoma military camp. 

Q.
Apart from the drinking place ****************, where else did you meet disabled soldiers? 

A.
I would see those soldiers going to drinking joints.  I could come across them on the way either going to or coming from the military camp. 

Q.
Witness, when you had a meeting with the Defence, do you recall if it was stressed to you that there is a need for you to give truthful testimony to assist the Judges in this case? 

A.
The investigators had told me to tell the truth before the Court so as to assist in the administration of justice. 

Q.
Now, Witness, tell the truth.  Try to remember at which points in Ngoma ‑‑ in Ngoma secteur you saw soldiers of the Ngoma military camp after the 6th of April.  Tell the truth.  We've heard about the drinking joint.  Forget about that.  

A.
I did not move around that freely because my own safety was not that guaranteed.  I didn't move around often.  I was afraid that people were going to identify me and start asking questions about my identity.  So I did not witness that many events in connection with the presence of the 

Ngoma soldiers.  And by the way, I was even afraid of those soldiers.  They might recognise me.  They may harm me.  

MR. EGBE: 

Your Honour, I want to use the next six minutes of my time to just round up. 

MADAM PRESIDENT:

That is okay.  

BY MR. EGBE:

Q.
When did you become aware that Lieutenant Ildephonse Hategekimana was a commander of Ngoma military camp? 

A.
I learnt of it in the last months of 1993.  Let me say towards the end of 1993. 

Q.
And he remained the commander of the Ngoma military camp until what time, as you know? 

A.
I believe I saw him in 1994, but after that I didn't see him again.  I didn't know what happened to him. 

Q.
When in 1994 did you see him?  That is my question.  

A.
I don't remember the exact date, but I believe it was in January, February or March 1994.  I used to see him go by in a Hilux vehicle, and that vehicle belonged to the national museum. 

Q.
When you saw him in the Hilux, did he drive the vehicle himself? 

A.
Most times, yes, he was driving himself. 

Q.
He used to have soldiers of the Ngoma military camp driving along with him, correct, at least, you could recognise him? 

A.
I think I must have seen him on two occasions.  And on those occasions, he was alone.  And then there was a time I saw him in town.  There was a shop belonging to Rugayintenga, and that is spelt R‑U‑G‑A‑Y‑I‑N‑T‑E‑N‑G‑A, Rugayintenga, R‑U‑G‑A‑Y‑I‑N‑T‑E‑N‑G‑A, Jean, J‑E‑A‑N. 

Q.
You testified that you used to hide when you saw soldiers of Ngoma military camp because you were afraid.  Were you also afraid of the commander of these soldiers? 

A.
The commanding officer did not know me, but I knew him.  I made sure I was not noticed by soldiers.  I was afraid that people will point out to those soldiers that my father was from ******** and that I was a son of a Tutsi woman.  That was my fear. 

Q.
The refugees who were in Ngoma parish who were attacked by persons in your company, they were Tutsis in the majority, correct? 

A.
Yes, most of the refugees were Tutsi. 

Q.
It is a fact that the reason why you cannot go back to Rwanda today is because you are a fugitive from justice, correct? 

A.
I escaped for security reasons.  I was afraid of meeting the same fate as my younger brother. 

Q.
You certainly are aware that your younger brother was charged with genocide and he died in prison before his trial, correct?  

A.
No, I don't know anything.  

MR. EGBE: 

Your Honours, this brings to an end the cross‑examination of this witness by the Prosecution.  We had indicated earlier that we are fair.  We don't make gratuitous allegations.  At this moment there are searches going on in competent jurisdictions for documents relating to some of the allegations that we have proffered here.  We would seek to tender those, and the purpose of tendering those records is not because he is on trial.  It's simply to show that we can contradict by records what he says he doesn't know about of, what he actually knows about, but gives a different answer.  So that is the purpose for which we will be tendering his Gacaca records.  If the Defence wants to make submissions in regard to that, we are willing to respond more specifically when we will be tendering ‑‑ 

MR. DOVI: 

Of course, Madam President, objection, objection.  

MADAM PRESIDENT:

Let him finish first, please.  

MR. EGBE: 

Actually, I was trying to assist the Defence.  I am not taking any right away from my learned friend for the Defence.  What I have said is that we will seek to produce records to impeach the testimony of this witness.  That is a right in cross‑examination, and we are actually giving them a heads up as to what we intend to do.  And that is why I'm saying this.  The Defence still has the right to raise objections when we seek to tender, and on that occasion we will have specific responses to whatever quarries that they have.  

Thank you very much, Your Honours.  

MADAM PRESIDENT:

Let me hear you, the Defence.  

MR. DOVI: 

Thank you, Madam President.  The Defence is surprised to perceive in the comments made by the Prosecution, some lingering threat which is not appropriate in a Court like this one.  If the Prosecution duly notes the insufficiency of the testimony of what they have at their disposal, they should blame themselves.  Be that as it may, we will get back to this matter, if need be, to prove the person concerned here is not ‑‑ the person concerned here to be subjected to threats from any quarters whatsoever.  It's merely to testify so as to shed light, and I would like us to put an end to that manner of looking at things.  

MADAM PRESIDENT:

Yes, Prosecutor, you wanted to reply, please do.  

MR. EGBE: 

If we made an error in flagging this issue, I genuinely apologise for that.  It is not our intention to threaten any witness.  That is not the interest of justice.  That is not fairness.  As a matter of fact, we are finding ourselves in this situation because of the late disclosure of identifying information.  If we had had that in time, we would have been able to be prepared and we would have tendered that document.  It is not our intention to threaten witnesses.  That certainly is not the case, 
Your Honour, and I regret that the Defence would place such an insinuation on the record.  It is not our intention.  

MADAM PRESIDENT:

Prosecutor, now which document are you talking about in reference to which allegations against this witness?  Which allegations against this witness?  

MR. EGBE: 

We have reports from our sources down in the Gacaca jurisdiction of allegations of rape and genocide.  We find these allegations credible, because the Accused (sic) himself does admit some participation in the events of Ngoma parish.   

We have asked our people to go down to the jurisdictions and document everything that has been said to us.  And keep in mind, Your Honours, the fact that the witness participated, in some form, in attacks in Ngoma parish, should have alerted the Defence themselves as to the existence of records.  If they did not provide that to us, we do not blame them, maybe they didn't find that useful, but we are going to get those records ourselves.  So we are actually on the ground now, and we couldn't do that over the weekend, because it was not possible between Saturday and Sunday to have offices opened.  But they've guaranteed us that today Monday being a working day, we should be able to have some records, and as soon as that is available to us, we will make that available to the Judges and to the Defence, Your Honour.  

MR. DOVI: 

Madam President, it is my view that the Prosecutor, maybe it's a slip of the tongue.  He just said "The Accused admitted to having participated."  Maybe I didn't hear you clearly.  I would like the Prosecutor to clarify this matter, if he is saying that the Accused admitted to having participated in whatever.  Before I go any further, I would like Prosecution to clarify this matter.  

MR. EGBE: 

How can I clarify jurisprudence of this Tribunal when a lawyer is supposed to know that?  The Appeals Chamber has ruled on several occasions that even mere assistance so long as it is material assistance is tantamount to commission.  We have a lot of jurisprudence on that from the Appeals Chambers.  So if the evidence of a gentleman ‑‑ of a witness shows that he is present during the time a crime is committed, he assists the perpetrators in one form or the other, it is up to the Chamber to judge the extent of that participation.  As far as the Prosecutor is concerned, I consider it participation.  It may be commission ‑‑ 

MR. DOVI: 

I am bound to object, Madam President.  

MADAM PRESIDENT:

So, let's correct that one about the witness admits to have participated in some form in some events, not the Accused.  

Now, regarding the documents ‑‑ now, regarding the admission of documents, we need to deliberate on this and the outcome of our deliberations will be made known to you at 3 p.m.  
Now, we wish to hear the official of the WVSS.  Is he there?   Could you please come in, WVSS.  

THE ENGLISH INTERPRETER:

Can you hear the interpreter? 

MR. KALUMO: 

Yes, I can. Thank you.  

MADAM PRESIDENT:

Very well.  We are now going to hear the witness as to what his decision would be.  

Witness, do you still stand by your request ‑‑ by your application that there be only partial protection? 

THE ENGLISH INTERPRETER:

Microphone of the witness is off.  

THE WITNESS:

Yes, I stand by my request.  I can protect myself.  So I don't need all those protective measures.  

MADAM PRESIDENT:

WVSS, could you then tell him the ‑‑ provide him with all the information he requires, the consequence of a partial lifting of the protective measures, and if that would be possible or not.  You may now address the Court.  

MR. KALUMO:

Madam President, I've heard from the witness, and as the witness program ‑‑ witness protection program for the Tribunal is voluntary, we would respect the wish of the witness.  But it entails that we are going to take him to the hotel of his choice and he would stay on his own and he would be responsible for his security, although we have a commitment that we got ourselves into to return him to the country of residence.  We are going to keep his travel document which we obtained for him and the letter of re‑entry into the country of residence.  

Mr. Witness, you should be aware as well that with your so‑called partial protection, you are entitled to your 20 per cent of your DSA, and we are still responsible to go and get you from the hotel to the airport to escort you back to the country of residence.  And the other details, if at all, this is not clear, in order not to waste Court time, we will explain to you everything.  I hope I have made myself clear.  Thank you very much.  

MADAM PRESIDENT:

You can do so now, so that he is aware of it all, particularly the consequences of his request because we need to make a ruling in that respect. 

MR. KALUMO:

Witness ZML, when you return to your country of residence and that you have chosen whilst here at the Tribunal to go and stay in a hotel and we don't have control whoever you meet or wherever you go.  If at all there would be any consequences that ‑‑ whilst you were at the Tribunal, you were seen by people and they are threatening you, the WVSS witness protection unit would not be responsible for those consequences.  These are the consequences you are undertaking and as you have said, we totally agree that the option of getting into the program is voluntary, and you have said that you accept, we would wait for the Chamber to give us the direction on how we proceed with you.  But I don't think we would have any control on whatever you are going to do, whoever you are going to meet after getting out of the safe location where you are in now.  
Thank you very much. 

MADAM PRESIDENT:

So, Witness, you still stand by your request or maybe you need time to think about it, because you were not aware of all these consequences?   We are resuming at 3 p.m.

THE WITNESS:

I think I need time to think about this.  Maybe I would have the opportunity to consult before making an appropriate decision.  

MADAM PRESIDENT:

Fine, then, we'll give you time to think about it.  We would be resuming ‑‑ 

Counsel for the Defence.  

MR. DOVI: 

Defence has a motion to file.  

Madam President, Your Honours, Defence witnesses got to Arusha last weekend and I do remember having informed the Court the circumstances under which we acted so that they can comply with the summons of the Court.  I wish to say that there are some witnesses who have not been consulted because we still wanted to stay within that frame of the request by the 
Trial Chamber, and so we accepted that they come.  It is, therefore, clear that all the witnesses that have come, four in number, have not been consulted.  We haven't met them.  We haven't had even the time to prepare them and so we had to, as it were, hurt ourselves to ensure that the very first one can appear.  

In other words, Madam President, Your Honours, there are three more witnesses and we have hardly started working with them.  We have barely met them.  So I'm respectfully requesting, as the Chambers's please, that at the very least, let us have this afternoon to enable us and to allow the Prosecution to be in a position to usefully submit before this Court.  And so, as the Court pleases, we are asking for an adjournment of this case or these proceedings to tomorrow so as to enable parties to do their work as it would be suitable.  So that's the motion that I am most respectfully submitting to your Court.  

MADAM PRESIDENT:

Prosecutor. 

MR. EGBE: 

Do I understand that we will finish the examination of this witness?  

MADAM PRESIDENT:

Yes, we will clear with him ‑‑ finish with him, sorry, and he's made his application.  You finished Prosecutor, you done? 

Do you have any further ‑‑ like a redirect?  That's okay.  That's fine.  Then I think the witness can leave.  The curtains need to be drawn.  The curtains need to be drawn.  

Now, Witness, you will be informed this afternoon as to our reply to your request.  You may now withdraw.  You may now leave. 
(Witness exited courtroom)
MADAM PRESIDENT:

Very well then, Prosecutor.  That is in respect of the motion from the Defence.  

MR. EGBE: 

We, actually, are in a position where we will benefit from certain amount of time as well to prepare, because as it has become clear today, Your Honour, we would have done much better than we are always known to do if we had sufficient time.  And this certainly is due to no fault of ours.  

As a matter of fact, the learned ‑‑ my learned friend for the Defence had consulted me in advance of making his motion and had asked my view.  I was sympathetic with that view because I see benefit in that as well.  So if the Defence is asking for a slight adjournment, well, it would be up to the Court to determine how long, but I believe that as the Prosecution we also need time.  We need time to be able to put all our documentation together.  Thank you, Your Honour.  

MADAM PRESIDENT:

Well, well, Prosecutor ‑‑ sorry, Counsel, let me say it to you that as of now you have been in breach of all orders, you know, Counsel, and if we have to proceed in a manner in the interest of justice and then the Prosecutor is not quite ready ‑‑ so, Prosecutor, how much time do you need to ‑‑ that is for the next witnesses ‑‑ can't we continue this afternoon?   

Prosecutor, what do you think?  

MR. EGBE: 

As we indicated during the status conference, we are ready to proceed.  We are ready to proceed if the Chamber thinks that we can continue maybe tomorrow or this afternoon, we are ready to proceed.  But what I'm simply saying is that my learned friend and the Prosecution had consulted and the issue of time was discussed.  They moved the motion.  We, as Prosecution, we see benefit in that because we can also use that time to our benefit.  So that is the extent to which we are saying that if the Trial Chamber is sympathetic to the request of the Defence, we go along with that.  If the imperative is that we proceed, then we are here just for that.  

MADAM PRESIDENT:

Well, the Prosecution is ready, you are not, counsel for the Defence.  That's rather strange.  It's usually the Prosecution that is not ready.  

MR. DOVI:

If the Defence is not ready, Prosecution cannot be ready.  One thing is sure, what I've also noted in the statement by the Prosecution, the Prosecutor finds it in their own interest that this matter be shifted.   

MADAM PRESIDENT:

So you are asking for this afternoon to be ‑‑ 

MR. DOVI: 

At the very least, Madam President. 

MADAM PRESIDENT:

Very well, we'll work tomorrow.  We'll move on at 9 a.m.  Now, we have to render some decision on the documents and then we have to wait for some documents that you need to provide, Prosecutor?  There are some documents you will provide.  

MR. EGBE: 

Yes, we will make that available to the Chamber and the parties as soon as we receive them.  We will get information about their availability by close of day today.  

MR. DOVI: 

Madam President, Defence simply wishes to say in regard to the documents to be produced by the Prosecution, that we also intend to make our observations in that regard at the appropriate time. 

MADAM PRESIDENT:

Are you objecting or you are ‑‑ 

MR. DOVI:

We ‑‑

THE ENGLISH INTERPRETER:

Interpreter did not hear the last comment by the Defence.  

MADAM PRESIDENT:

Very well then.  Please do let us have these documents before we make a decision on them, because it's not even too sure you are going to get the documents today.  

MR. EGBE: 

We are certainly not too sure we will get it today, but we are making our best effort.  

Your Honour, I'm standing because we omitted to tender this document that was produced before the witness, on which the witness wrote a name at the bottom.  We are asking that this be exhibited.  

MADAM PRESIDENT:

Are you in agreement, Defence, that's the names, the names on the name of the maternal aunt?  Now, what do you want to prove in tendering it?   Is that really the name of the maternal aunt?  I don't know why you are trying to tender it into evidence.  I think we've already decided that it is not really sure that that was the maternal aunt. 

MR. EGBE: 

Your Honour, that is not the evidence.  What I did was to put to him the first name that is written here and I put to him directly that this was the name of the husband of the maternal uncle – sorry, of the maternal aunt, and he corrected me by saying, "No, the name of the maternal aunt is as written below" ‑‑ "the name of the husband of the maternal aunt is as written below and not what I had offered.”  And, thereafter, he acknowledged the fact that the three children belonging to this man ‑‑ sorry, the four children belonging to this man were killed.  What I put to him afterwards was that he was in the group of attackers that killed.  This is important because, subsequently, in other testimony there may be need for corroboration of that piece of evidence.  So that is the extent to which we seek to tender this document in evidence. 

MADAM PRESIDENT:

Very well, then, it's admitted.  What would be the number, Registry?  

MR. DOVI: 

Madam President, we are a bit ill at ease with regard to the tendering of that document to the extent that it has been made known here that those two names do not apply to the same person.  So there is a problem of identification.  So that document cannot be produced unless it is to identify the husband of the maternal aunt.  But with just this document, I don't see how that can be considered as evidence or given the obvious shortcoming or deficiency of this document.  I would advise the Prosecutor to withdraw that document and try maybe to produce some other evidence that would corroborate or support this particular document.   

MADAM PRESIDENT:

Counsel, it will be admitted.  It will lie with the Chamber to determine the fate.  That is the pronouncement of the Chamber.  

So what would be the number of the document, that is, this Prosecutor's evidence?  What would it be, Prosecutor's exhibit ‑‑ 

REGISTRY: 

That would be P. 24. 

MADAM PRESIDENT:

So the number will be P. 24.  
(Exhibit No.  P. 24 admitted)
MADAM PRESIDENT:

Very well, then, we adjourn.  We are resuming tomorrow at 9 o'clock.  Let me thank you from the WVSS.  We resume tomorrow at 9 a.m.

Thank you all.  
(Court adjourned at 1330H)
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