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P R O C E E D I N G S 

MADAM PRESIDENT: 
The Court is called to order.

Registry, can we call appearances, please.

MR. DIALLO:  

Thank you, Madam President.

Trial Chamber II of the International Criminal Tribunal for Rwanda, composed of Judge Arlette Ramaroson, presiding, Judge Hikmet, Taghrid, and Judge Joseph Masanche, is now sitting in open session, today, Monday, 26th of April 2010, for the closing arguments in the matter of the Prosecutor versus Ildephonse Hategekimana, Case No. ICTR‑00‑55‑PT.

Thank you, Madam President.

MADAM PRESIDENT: 
Thank you.  

Can the parties introduce themselves, beginning with the Prosecution? 

MR. EGBE: 
Good morning – good morning, Your Honours.  The Prosecution, today, is represented by myself, Bill Egbe, and with me, Attorney Peter Tafah; Attorney Disengi Mugeyo; Ms. Fatoumata Traore is sitting in for the case manager today.  

Thank you, Your Honours.  

MADAM PRESIDENT: 
Thank you.  

Can the Defence team introduce themselves? 

MR. DOVI: 
Madam President, thank you.  

The Defence will be represented today by, myself, Robert Ahlonko Dovi; by Mr. Ata‑Quam, Claude Avouyi, co‑counsel; by Mr. Raoul Djamfa, legal assistant, as well as by Mr. Jean Chrysostome Ntirugiribambe, second assistant.  

Thank you.  

MADAM PRESIDENT: 
Thank you.  

Counsel, where is the Accused?  

MR. DOVI: 
I realised this morning, Madam President, that he is not here. 

MADAM PRESIDENT: 
And he didn't tender any apologies to you ‑‑ or, he didn't excuse himself? 

MR. DOVI: 
No.  

MADAM PRESIDENT: 

Registry, do you have anything to say about this? 

MR. DIALLO: 
Madam President, all I can say is that this morning, up until when I came here, I did not see the Accused.  I asked the security officers what was the matter, and that is when they told me that the Accused was refusing to come to the courtroom.  Thank you.  

MADAM PRESIDENT: 
Thank you.  

Prosecution, do you have anything to say in response? 

MR. EGBE: 
Your Honour, we came here today ready to proceed with this phase of the case.  We are also very surprised that the Accused is not before Your Honours today.  So, we will be attentive and we'll listen to any directions that the Trial Chamber may deem to issue under these circumstances.  Thank you, Your Honours.  

MADAM PRESIDENT: 
Thank you.  

Well, after deliberating the Trial Chamber will order that the Accused appear forthwith.  We also are directing the Registry to see to this ‑‑ that is, to take all the necessary steps to ensure that he appears in Court.  

The Trial Chamber will also give its decision in respect of the Accused's application.  It will be read in English, and the English is the original version of the decision.  

On 19 April 2010, the Accused in the present case, Ildephonse Hategekimana, submitted a written motion before the Chamber for withdrawal of his lead counsel, and for an adjournment, to a later date, of closing arguments which are scheduled for today, 26th of April 2010.  

The Prosecution, in a response dated 21 April 2010, requested the Chamber to dismiss Ildephonse Hategekimana's motion.  

Essentially, Hategekimana has complained of a lack of communication with lead counsel and a loss of confidence in his representation.  The standard for removal of counsel is articulated in Rule 45(H), which provides that, in exceptional circumstances, the Registry may replace assigned counsel upon good cause being shown, and if satisfied that the request is not designed to delay the proceedings.  

The Chamber notes the Registrar's decision, issued on 15 April 2010, which denied the Accused's request for withdrawal of lead counsel.  The Registrar, after considering all of the information submitted, concluded that Hategekimana had not demonstrated exceptional circumstances, with respect to any of his allegations, and accordingly denied Hategekimana's request for withdrawal of lead counsel.  

The Chamber is in agreement with the Registrar's decision.  Hategekimana has failed to provide sufficient evidence to show good cause or exceptional circumstances for the removal of Dovi as lead counsel.  Not until 14 April 2010 did the Chamber receive any official, written notification of any problem regarding lead counsel's representation.  The Accused had not previously indicated dissatisfaction in his communications with lead counsel, ever since counsel's appointment in September 2004, or had the Accused ever complained about the quality of lead counsel's work or of his working relationship with lead counsel during any of the pre‑trial or trial phases of the case.  

Having carefully reviewed the record, the Chamber finds that no exceptional circumstances exist and that good cause has not been established in support of the Accused's motion.  Therefore, the motion to withdraw lead counsel is denied, for reasons stated in the Chamber's written decision, to be filed on the matter.  

Having denied Ildephonse Hategekimana's motion to withdraw lead counsel, the Chamber finds no basis to grant an adjournment of closing arguments.  

For these reasons, the Chamber denies the Accused's motion for the withdrawal of lead counsel and for an adjournment of hearing of closing arguments and orders the parties to commence closing arguments immediately.  

Such, therefore, is the decision of the Trial Chamber.  
We are going to adjourn so that the registry can make the necessary arrangements to bring the Accused to the courtroom.  

So, we will resume deliberations at 11 a.m.  

The Court stands adjourned. 

(Court recessed from 0915H to 1130H) 

MADAM PRESIDENT: 
The session resumes.  

The Chamber notes the presence of the Accused person.  The Accused person, Hategekimana, in his response, he’s seeking to know the reasons that inform the dismissal of his motion.  

The Chamber will, therefore, read the decision and inform him about the reasons that informed the dismissal of his motion.  I'll read it in English:  

On 19 April 2010, the Accused in the present case, Ildephonse Hategekimana, submitted a written motion before the Chamber for withdrawal of his lead counsel and for an adjournment, to a later date, of closing arguments which are scheduled for today, 26 April 2010.  

The Prosecution, in a response dated 21 April 2010, requested the Chamber to dismiss Ildephonse Hategekimana's motion.  

Essentially, Hategekimana has complained of a lack of communication with lead counsel and a loss of confidence in his presentation.  The standard for removal of counsel is articulated in Rule 45(H), which provides that, in exceptional circumstances, the Registry may replace assigned counsel upon good cause being shown, and if satisfied that the request is not designed to delay the proceedings.  

The Chamber notes the Registrar's decision, issued on 15 April 2010, which denied the Accused's request for withdrawal of lead counsel.  The Registrar, after considering all of the information submitted, concluded that Hategekimana had not demonstrated exceptional circumstances, with respect to any of his allegations, and accordingly denied Hategekimana's request for withdrawal of lead counsel.  

The Chamber is in agreement with the Registrar's decision.  Hategekimana has failed to provide sufficient evidence to show good cause or exceptional circumstances for the removal of the lead counsel -- of Dovi as the lead counsel.  Not until 14 April 2010 did the Chamber receive any official, written notification of any problem regarding lead counsel's representation.  The Accused had not previously indicated dissatisfaction in his communication with lead counsel, ever since counsel's appointment in September 2004, or had the Accused ever complained about the quality of lead counsel's work or of his working relationship with lead counsel during any of the pre‑trial or trial phases of the case.  

Having carefully reviewed the record, the Chamber finds that no exceptional circumstances exist and that good cause has not been established in support of the Accused's motion.  Therefore, the motion to withdraw lead counsel is denied, for reasons stated in the Chamber's written decision, to be filed on the matter.  

Having denied Ildephonse Hategekimana's motion to withdraw lead counsel, the Chamber finds no basis to grant an adjournment of closing arguments.

For these reasons, the Chamber denies the Accused's motion for the withdrawal of lead counsel and for an adjournment of the hearing of closing arguments, and orders the parties to commence closing arguments immediately.  

Following this decision, I give the floor to the Prosecutor.  

MR. EGBE: 
Good morning, once more, Your Honours and my learned friends on the other side.  

Your Honours, you have had the opportunity to peruse the Prosecution's closing brief.  Our objective this morning is not to repeat all the submissions that we forcefully made in our closing brief; rather, we seek to highlight what we term the foundational aspects of Ildephonse Hategekimana's individual criminal responsibility, pursuant to Article 6(1) and Article 6(3) of the Statute of this Tribunal.  As we do that, we shall address some issues that are raised in the Defence brief that, we think, need clarification.  

Today's oral argument will be presented by the Prosecution as follows:  I will present for approximately 30 to 40 minutes, followed by Mr. Peter Tafah, who will talk on the factual aspects of the crime of genocide for approximately the same time and then Attorney Disengi Mugeyo will talk, for approximately the same time, on the factual aspects of murder and rape as crimes against humanity.  I will address Your Honours on sentencing during the time allocated for rebuttal.  

That said, Your Honour, let me begin my presentation.  I want to begin my presentation by giving Your Honours a brief overview of the charges and the Prosecution's case theory.  I will talk also on those specific issues which we have identified, which were raised in the Defence brief:  Notably, vagueness in the indictment and JCE.  I will talk briefly on the authority of the Accused person as the camp commander of Ngoma military camp, his presence at crime sites, and I'll conclude with a statement on the credibility of Prosecution witnesses.  

By way of introduction, Your Honours:  On the 14th of February 2003, the Accused was arrested in Congo-Brazzaville and was transferred to the detention facility of the ICTR, in Arusha, on the 19th February 2003.  The amended indictment, which is correctly the basis for these proceedings, is that which was filed on the 1st of October 2007.  

This trial commenced on the 16th of March 2009, with the Prosecution calling 20 witnesses.  The Defence also called 20 witnesses, and closed their case on 6th of October 2009.  

The Accused is charged with genocide or complicity in the alternative; murder as a crime against humanity; and rape as a crime against humanity.  Just very briefly, Your Honours.  The actus reus of genocide includes the actual killing of members of a group or causing serious bodily or mental harm to members of that group.

In the period since Akayesu, the Appeals Chamber has broadly construed genocide as including acts of rape and sexual violence.  We submit that no numerical threshold of victims is necessary to establish genocide.  The killing of a single person can meet the standard, if it is done with the requisite specific intent.  As to murder, the actus reus of murder is that the Accused participated in an act or omission that caused the unlawful death of a human being.  

In these three crimes, Your Honours, the requisite intent may be inferred from conduct; it may also be inferred from the circumstances; and, notably, it may be inferred from the general context in Rwanda in 1994 in which Tutsis were pursued all over the country and killed in their hundreds.  We submit that rape and sexual violence can constitute both genocide and crimes against humanity.  As a result, as we will be making our presentation, Your Honours, we invite you to consider that it is safe to reach two findings on the basis of the same factual evidence.  

The Prosecution theory has been consistent from the beginning.  Our theory is that Ildephonse Hategekimana, along with administrative authorities and military officials in Butare préfecture, were engaged in a war against the RPF.  As an officer of the Rwanda armed forces, Hategekimana prosecuted this war on behalf of his government.  It is in the course of prosecuting this war against the enemy that the crimes alleged in this indictment were committed in Butare préfecture.  
It is our submission that, by participating in the hunt for Tutsis, without distinct, as the enemies of Rwanda or accomplices of the RPF, the Accused is responsible for their deaths through commission.  His presence at crime scenes or at the vicinity of crime scenes, which are cited in the indictment, substantially contributed to the deaths of the Tutsi victims.  This is our case theory.  It has been consistent right from the beginning.  

On the allegation ‑‑ on the specific allegation of vagueness of the indictment, Your Honours, the Defence allege in paragraphs 15 to 23, of the Defence closing brief, that the indictment of the 1st of October 2007 is vague on the identities of the perpetrators, co‑perpetrators and accomplices.  They also allege that it is vague on the dates of the crimes and the ethnicity of the victims.  These Defence allegations cross‑reference paragraphs 6 to 49 of the indictment.  

In response, we submit that the indictment is the primary accusatory instrument from which the trial springs.  It notifies the Accused of the specific charges brought against him for the purpose of enabling him to prepare his defence.  Additional notices of discharges are presented in the pre‑trial brief, witness statements, and all other documents that are disclosed before the commencement of the trial.  

What the indictment does is to plead material facts that underlie the charges.  It is not the rule ‑‑ it is not the place of the indictment for us to ‑‑ it is not in the indictment that we provide the evidence by which these charges are proved.  We submit, Your Honours, that an allegation of vagueness in the indictment is a preliminary issue which, in this present case, was resolved prior to the commencement of trial on the 16th of March 2009.  

The fact that the Prosecution opens ‑‑ opened its case and led 20 witnesses until the close of its case, on the 4th of May 2009, without a challenge on the form of indictment, establishes the fact that the pleadings had provided the Accused sufficient notice of the case that he had to face.  

On joint criminal enterprise, in the Defence closing brief, at paragraph 22, page 10, it is alleged that the Prosecution erred in alleging that the Accused participated in a joint criminal enterprise without stating the object of the enterprise, the identities of the parties, the form of participation of the Accused and the nexus between the Accused and the co‑perpetrators.  We deny this allegation.  We respond, specifically, that all the pleadings ‑‑ all the pleading requirements of the JCE as a mode of commission under Article 6(1) of the Statute, have been met.  To this extent, we refer Your Honours to paragraphs 6, 7, 34 and 42 of the indictment.  

The concept of JCE was referred to in our indictment and in our pre‑trial brief.  It is trite law, Your Honours, that joint criminal enterprise is a form of commission within the meaning of Article 6(1) of the Statute.  JCE is not a form of crime, but a means by which a crime is committed.  When two or more persons act together to further a common criminal purpose, the offences perpetrated by any one of them may entail the criminal responsibility of the other members of the group.  Any participant in the JCE is a co‑perpetrator, including those who did not physically commit the crime.

We submit, Your Honours, that the Prosecution relies on JCE as a mode of commission, as well as other forms of commission under Article 6(1), including ordering, instigating and aiding and abetting.  As regards the mental element of the form of ‑‑ of this form of liability.  Sorry.  As regard the mental element of this form of liability, this defers depending on the type of JCE that we allege against the Accused.  

In the present case, Your Honours, the Prosecution relies on the first category of JCE, which is where all the participants in the common design possessed the same criminal intent to commit a crime, and one or more of them actually perpetrated the crime, with the same intent.  The Accused must, therefore, share the intent of the members of the JCE to commit the particular crime.  

As to the particulars of the Accused's participation in the JCE through commission, these are set out sufficiently in our indictment, and I will just cross-reference the necessary parts of the indictment, Your Honour.  As concerns genocide, we would refer Your Honours to paragraphs 7 to 20 and 22 to 23 of the indictment.  As to murder, we refer Your Honours to paragraphs 34 to 37, and 39 to 41 of the indictment.  As to rape, we refer Your Honours to paragraphs 42 to 45 and 47 to 49 of the indictment.  

Your Honours, a brief submission on the concept of commission, at this stage, is not superfluous, in our submission.  Your Honours will recall that the ICTR Appeals Chambers has departed from a Tadic definition of commission under Article 6(1) or Article 7(1) of the ICTR Statute, that requires direct, personal or physical participation of the Accused in the actual acts which constitute the crime under the statute, together with the requisite mens rea.  

In the Gacumbitsi appeals judgement, the Appeals Chamber held that in the context of genocide, direct and physical perpetration need not mean physical killing:  Other acts might constitute direct participation in the actus reus of that crime.  We want to recall, Your Honours, that there are similarities between the participation of Gacumbitsi in the crimes alleged against him in his trial and the participation ‑‑ the nature of the participation of Hategekimana in the crimes alleged against him in this case.  

Your Honours will recall that in the Gacumbitsi case the Accused was physically present at the scene of crime in the Nyarabuye parish massacre.  By directing, playing a leading role in conducting and by supervising the killers, his actions were said to have been as much an integral part of the killings as were the killings themselves. 

Your Honour, the Prosecution led evidence to demonstrate the role played by Hategekimana in Matyazo, Ngoma and Buye secteurs and elsewhere in Butare préfecture where the crimes, we allege in the indictment, were committed.  We submit, on this occasion, that Hategekimana had the requisite intent at all material times; that he participated in the commission of the crimes charged.  

Let me talk briefly now, Your Honours, on the authority of Hategekimana as the camp commander of Ngoma military camp.  On his power and authority in relation to the crimes charged, we submit specifically as follows:  That Hategekimana was a camp commander is not in dispute.  The Prosecution led sufficient evidence to establish this fact.  We will note, on this occasion of our oral presentation, the salient corroboration that was brought to the specific evidence by a Defence witness.  In this regard, we are referring to Defence Witness Faustin Ntilikina.  This witness testified in full view, in his name.  This witness corroborated the Prosecution's case by testifying that the Accused was the commander of Ngoma military camp from mid‑1993 to May 1994, and that he was succeeded by Major Ntuyahaga.  

We refer, Your Honours, to (inaudible) paragraph 455 of the Prosecution's closing brief.  Secondly, that the Accused had de jure and de facto authority over all soldiers under his command, particularly soldiers of Ngoma military camp, is also not in dispute.  It was well established.  We note, additionally, that the authority of the Accused as a member of the Butare préfectoral council extended his power and influence over members of the civilian population, including the Interahamwe militia and armed civilians in Butare préfecture. 

As a matter of fact, Prosecution Witness BYP, an ex‑soldier of Ngoma military camp, testified that the leader of the Interahamwe militia in Matyazo, who is called Janvier, and one other person called Jacques Habimana, both civilians, collaborated with the camp commander to obtain reinforcements from the Ngoma military camp to kill Tutsi civilians.  That this was a frequent occurrence and, in this regard, we refer Your Honours to paragraph 219 of the Prosecution closing brief.  

We note, also, Your Honours, that Defence Witness BTN also corroborated the Prosecution's case by testifying that he saw the Interahamwe leaders, Habimana, Jacques, and Marc, with firearms at one massacre site in Ngoma secteur, and this was on night of the 23rd of April 1994.  We refer Your Honours, again, to paragraph 220 of the Prosecution's closing brief.  

The point that is made here is as follows:  1, that identified armed civilians were co‑perpetrators of the JCE.  And that 2, the Accused had the material ability to prevent or punish the crimes.  As to the presence of the Accused, at crime sites, we reiterate our submission that the Accused was present at all crime sites specified in the indictment.  

The Trial Chamber heard overwhelming testimony from ex‑Ngoma military camp soldiers, from the clergy, to the effect that the Accused committed those crimes.  We would refer Your Honours to paragraphs 450 to 455 of the Prosecution's closing brief.  It is important here to highlight that the testimony of soldier BYQ, a Prosecution witness, is particularly important.  This witness, BYQ, testified to the effect that the Accused had the power to stop the killing of Tutsi civilians by Ngoma military camp soldiers in the period April to May 1994, because they, the soldiers, obeyed his orders to the letter.  I would refer Your Honours, again, to paragraph 469 of the Prosecution's closing brief.  This cross-references the closed session transcript of the 31st of March 2009, at page 51, lines 8 to 20.  

The credibility of Prosecution evidence remained in tact through the case and was, in fact, bolstered during the site visit that Your Honours undertook between the 2nd to the 6th of November 2009.  In our closing brief, at page 14, paragraph 71, we enumerated instances when the Prosecution testimony was corroborated by your visual findings at the various crime sites.  We adopt and rely on paragraph 71 as part of our oral presentation and urge Your Honours to find that the Prosecution, as a whole, has made out its case against the Accused.  

One last point I want to make, before yielding to my colleagues, Your Honour.  It is as concerns ‑‑ it relates to a prior adjudicated fact, and in this regard I am referring to the Muvunyi judgement and sentence which was rendered on the 12th of September 2006 by Trial Chamber II.  In that judgement and sentence, the Trial Chamber found, in paragraph 289, that a group of soldiers and civilians, under the leadership of Ildephonse Hategekimana of Ngoma camp, attacked the Benebikira convent on or about the 30th of April 1994 and abducted and subsequently killed a large number of unarmed civilians.  

We reiterate, Your Honour, that we are mentioning this point because it enhances the credibility of all Prosecution witnesses that testified to the events that are reported in this prior adjudicated fact.  That said, Your Honour, at this point I would like to yield to my colleague, Attorney Peter Tafah, to address you on the matters that I indicated earlier.  

Thanks, Your Honours.  

MR. TAFAH: 
Good morning, Your Honours.  

As you've been told, Your Honours, I will be addressing you on the ‑‑ on the genocide and complicity counts, that's the factual allegations as contained in our indictment, at page 29 of our closing brief.  

Your Honours, I'm going to address you on various subheadings under the factual allegations, and I will indicate each subheading at each time I want to address you on.  And I will start by addressing you on the meeting of 7th of April 1994 at ESO camp.  This is discussed at page 32 to 29 ‑‑ 39 of our closing brief, paragraphs 149 to 174.  
Your Honours, contrary to what the Defence will want you to believe, the Prosecution (inaudible) submits that there was a meeting of military officers on the 7th of April 1994 at ESO camp.  Our submission is based, Your Honours, on the fact that it is in evidence that the head of state, the number one citizen of Rwanda, had died in a plane crash on the evening of 6th of April 1994.  It is also in evidence, Your Honour, that after the death of the president there was a security alert throughout Rwanda and, as early in the morning of the 7th of April, there was a radio communiqué imposing a curfew for people to stay at their homes.  And it is also evidence, Your Honours, that the invading Tutsi‑RPF force was regarded by the Rwandan army, politicians and the Hutu population as the enemy, and the Tutsis at home were regarded as accomplices.  

Further, Your Honour, it is clearly in evidence that ESO camp and Butare préfecture was the headquarters of the military command.  When you put all this in context, Your Honours, the Prosecution submits that it is the primary duty of the military, under a state of emergency, to maintain law and order and to defend the national territory.  And in this regard, Your Honours, emergency meetings like the one of 7th of April, at ESO camp, was a necessity.  And it's also in evidence that Muvunyi was the second in command, in Butare, and that is why he presided over that meeting in the absence of Colonel Gatsinzi.  

And what is material in this situation is the fact that the Accused was a participant of that meeting as a commander of a military camp.  He was not a gendarmerie.  And, as alleged by the Defence in their closing brief, we submit, Your Honours, that there is no law in Rwanda where gendarmeries and military cannot work together.  Even Defence Exhibit 7, which deals with national gendarmerie, which they referred to, specifically at section 5 -- Your Honours, paragraph 5, allowed the most senior military officer, whether gendarmerie or armed forces, to preside over a meeting – a joint meeting of these forces.  

And, in this case, it is our submission that Muvunyi was the most senior, being a lieutenant colonel, and that‘s why he presided over that meeting of the 7th of April 1994.  In this regard, Your Honours, the evidence by Prosecution Witness BURO falls in line with the normal course of events, as it was after the death of the president on the 6th of April 1994.  

The Prosecution will want ‑‑ the Defence will want you to believe that Prosecution Witness BURO is not credible.  It’s our submission, Your Honours, that this witness is a credible witness, because this witness lives freely in Rwanda today.  There has been no criminal charge against him.  And the fact that he has, as a contact person, somebody who works with the Gacaca is not an issue that should work against him, because there is no evidence before this Court or this Trial Chamber that his testimony was manipulated because of his relationship with the Gacaca colleague.  

Your Honours, I will go ahead to deal with the roadblock at the Ngoma military camp.  The Prosecution submits, Your Honour, that the testimony of all four Prosecution witnesses, on this charge against the Accused, is direct, corroborative and very reliable.  We have exhaustively discussed this in our closing brief at paragraphs 192 to 211.  

Contrary to what the Defence will want the Trial Chamber to believe, Prosecution Witness Father Jérôme Masinzo testified that the only reason why he was allowed to pass through that roadblock was because the soldiers manning that roadblock knew him.  But this same witness, Your Honours, added that he was still afraid, particularly as when he saw Tutsis civilians being arrested at this roadblock.  On that fact, Your Honour, only Tutsis were killed on this roadblock.  
This evidence is corroborated by that of QBC, a Hutu (inaudible) who was himself a member of the security committee in Ngoma, who stated that the official purpose of roadblocks, like the one opposite the entrance to Ngoma military camp, was for security.  But the people arrested at this roadblock, and subsequently killed, were Tutsis who did possess ID cards showing that they were Tutsis.  People arrested at this roadblock were arrested because they were Tutsis who possessed ID cards showing that they were Tutsis.  

Your Honour, this witness, who spent a greater part of his time in April and May trying to help Tutsi civilians in Matyazo and in Ngoma, has no reason to lie against the Accused.  In fact, he even acknowledges instances where the Accused assisted him at the Faucon roadblock, and also instances where the Accused gave him a laissez‑passer to be able to move around.  It is, therefore, our submission, Your Honour, that this witness has no reason to lie against the Accused.  

The evidence of the Prosecution is even corroborated by that of one of the Defence witnesses, BJ3, when he testified in cross‑examination, at page 52 line 29 of our closing brief -- I mean the transcript, that the roadblock 15 metres away from the entrance of Ngoma military camp was not there before the death of the president, that it was mounted after the 6th of April, that was on the 7th of April 1994, and, furthermore, Your Honour, that it was manned by soldiers of Ngoma camp.  
Your Honours, you had a similar opportunity, during the site visit, of observing the strategic location of Ngoma military camp in relation to Ngoma and Matyazo town.  
The Prosecution submits that all the Defence witnesses are aware of the existence of this roadblock and all they had -- were trying to do is just to discredit the Prosecution witnesses and protect the Accused.  
We respectfully submit, Your Honour, that the evidence adduced by witnesses, and corroborated by Defence Witness BJ3, proves beyond reasonable doubt that, as a commander of Ngoma camp, the Accused ordered the setting up of the roadblock, and knew of the arrests and subsequent deaths of Tutsis at the roadblock from May 1994.  

Distribution of weapons:  This is covered in our closing brief, Your Honours, at paragraphs 212 and 224.  Your Honours, contrary to what the Defence will want the Trial Chamber to believe, the Prosecution submits that, even in times of peace, the bearing of weapons or firearms is part of the soldiers’ possession, then let alone when Rwanda was in a state of emergency, and it was alleged that the encroaching RPA was responsible for the death of the president.  Under such circumstances, Your Honours, even completely disabled soldiers would have guns on them, let alone abled ones.  

It, therefore, falls in line that Interahamwe militias who worked together with the Accused and soldiers from Ngoma military camp would have weapons, from the Accused, to assist them in their joint criminal acts.  The Prosecution evidence in this regard is corroborated by Defence Witness BTN, which is extensively discussed in our closing brief.  BTN, Your Honours, acknowledges the fact that some Interahamwe civilians had weapons with them at crime sites.  

We submit that the evidence of the Defence witnesses, put together, is a bunch of contradictions which this Trial Chamber cannot rely upon.  These are not credible witnesses.  In this regard, Your Honours, Defence Witness FSN, that's, *************************, as he then was, while he denied that Ngoma camp had not weapons, testified that there were soldiers, in platoons, who were in charge of the security of Ngoma camp.  

It is, therefore, obvious, Your Honours, that if soldiers, in platoons, were in charge of the security of Ngoma camp, these very soldiers had weapons, because they could not be in charge of security without weapons.  And they were not – they did not only have weapons, these soldiers were physically fit, contrary to what the Defence wants you to believe; that all soldiers at Ngoma camp were disabled and could not do anything.  

And, furthermore, contrary to what the Defence would want you to believe, that Ngoma camp soldiers could not protect the camp and that soldiers had to come from ESO, we are submitting that Ngoma camp was protected by its own soldiers as testified to even by their own witness, a major as he then was.  

(Pages 1 to 14 by Eleanor Bastian)
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MR. TAFAH (continued):  

Your Honours, the issue I'm going to submit on the attack at ‑‑ of Jean-Bosco, the abduction and death of Jean Bosco, in the closed session, but I'll reserve that at the end.  Because there are issues that I'll need to mention, maybe names, and they could disclose the identity of the witnesses.  So I intend to leave that when ‑‑ at the end of my submission.  And also the death of Salomé and her cousins.  I intend to handle the two in closed session. 

MADAM PRESIDENT:

(No interpretation)
MR. TAFAH: 
Your Honour, I submitted that I intend to do that at the end when I'm finished with the other submissions.  When I'm about to wrap up my own submissions then I can do those two, so that I don't bother you coming to closed and going back to open, and so on. 

MADAM PRESIDENT:

Very well.  You continue now.  Please, proceed. 

MR. TAFAH: 
Your Honours, I'm going to deal with the killing of Tutsi civilians at Matyazo primary school.  This is extensively discussed at paragraphs 20980 to 20985 of our closing brief, pages 71 and 72.  

Your Honours, it's our submission that all Prosecution witnesses testify that the attack was carried out by soldiers from Ngoma camp together with Interahamwe militias.  The Prosecution evidence, although partly based on hearsay, is corroborative and considering other factors like the location of 

Ngoma military camp and Matyazo primary school, which the Trial Chamber had the opportunity to see during the site visit, it is clear in evidence that the killings at the primary school were carried out by soldiers together with Interahamwe, that's soldiers from Ngoma military camp.  

Your Honours, Prosecution Witness BRU earlier on in the day before the attack had identified by their faces some of the soldiers from ************* who were ordering refugees to gather together at the primary school.  

The Prosecution submits that the mode of identification is proper.  The cooperation of Witness BRU, being from that locality, has seen *************soldiers many times, the day ‑‑ before the day at the primary school when they were ordering Tutsi civilians to gather at the school.  

Your Honour, while acknowledging the fact that Prosecution Witness BRU is a Tutsi and a victim of the massacre in April and May 1994, we submit that this witness has no reason to give false testimony against the Accused.  She is barely narrating what she went through, and as well as other Tutsi victims who were being targeted by the Accused and his subordinates.

The Prosecution is urging the Trial Chamber to regard as minor any inconsistency in the testimony of BUR (sic) and accord ‑‑ sorry ‑‑ and her out‑of‑court statements to investigators, which are not even in evidence.  What is fundamental, Your Honour, is her testimony in court.  Furthermore, this witness sufficiently explained such minor contradictions during her testimony and it is left to the Trial Chamber to assess her testimony accordingly.

Killing of Tutsi civilians at Matyazo health centre.  

Your Honours this is discussed at pages ‑‑ I mean paragraphs 295 to 391 of the Prosecution closing brief.  And we submit that this attack was ordered by the Accused and was carried out by soldiers from Ngoma camp together with soldiers from Interahamwe.  Your Honour, it is maybe then that the Accused had been an advocate of the decision by the Ngoma communal administration that Tutsi refugees be moved to Simba, when he knew very well that Simba was not safe.  

Furthermore, Matyazo health centre, just like the primary school, Your Honour, is closer to 

Ngoma military camp than any other security institution in Butare.  The Accused who was the most senior military officer in Ngoma, in addition to being the commander, was in the best position to protect these Tutsi refugees at the health centre, but he chose to massacre them on the 22nd of April 1994.  

Prosecution Witness BY ‑‑ I mean BYP, who was himself a ******** in ************************, testified that Ngoma and Matyazo fell under the security zone of Ngoma military camp.  In that regard the witness testified that the Accused takes responsibility for any claim as perpetrated in these areas.  

Witness QBC, who was a member of the ********************* in ******************, corroborates BYP on the fact that Matyazo and Ngoma secteur were under the security control of Ngoma camp.  

It is, therefore, our submission that the testimony of Prosecution witnesses is corroborative of the fact that the Accused ordered the killing of Tutsi refugees at the health centre.  And he was aware that such killings were taking place or took place.

We will ‑‑ I will address Your Honours now on the attack ‑‑ on the attack and killing ‑‑ killing and rape at the home of Sadiki.  The Prosecution submits that there is no dispute, as per the evidence adduced by both Prosecution and Defence witnesses, that the home of Mr. Sadiki was attacked on the night of 23rd April and some members of his family were killed and raped, including his Tutsi wife who received serious bodily harm and was regarded dead by the attackers because she was a Tutsi.  

The only disagreement between the parties, that's the Prosecution and Defence, is that the attackers were not soldiers.  But this fact ‑‑ the Defence position is complicated by his own witness, BTN, who acknowledged earlier in Prosecution Exhibit 35 before Rwandan authorities in two instances that this attack at Sadiki's home, as well as other homes, on the night of 23rd April 1994 the attackers were made up ‑‑ were soldiers and Interahamwe militias including other Hutu civilians.  

We submit, Your Honours, that the testimony of Mr. Sadiki is corroborated by that of 

Prosecution Witness QCQ ‑‑ I mean QCO.  And we would be urging this Honourable Chamber to exercise caution when assessing the testimony of these two witnesses, vis‑à‑vis, the Defence closing brief, because they've made a lot of misrepresentations as far as the testimony of these witnesses are concerned.  

Attack and killing of Tutsi refugees at Groupe scolaire.  

Your Honours, this is covered at paragraphs 354 to 373 of the Prosecution closing brief and we submit that it is not ‑‑ it's not in dispute that Tutsi civilians at Groupe scolaire were selected from Hutus and killed.

Your Honours, during the site visit you had the opportunity to observe the complex nature of 

Groupe scolaire.  And it's our submission, Your Honours, that an attack at Groupe scolaire could not have been successful without the presence of soldiers.  And it's also our submission that Butare was not the only exception in Rwanda where soldiers were not involved in killings.  

The circumstances at Groupe scolaire, as we've discussed exhaustively in our closing brief, point to one fact that the attackers at Groupe scolaire were soldiers and Interahamwe militias including other armed civilians.  

Prosecution Witness BRS's testimony is very clear, as Ngoma soldiers and the Accused being involved in this attack.  We are therefore respectfully submitting that this Trial Chamber should hold that the Accused and soldiers from Ngoma camp, including Interahamwe, carried out the attack at 

Groupe scolaire.

Your Honours, I shall now deal with the attack and killing of Tutsi refugees at Ngoma parish.  This is exhaustively discussed at paragraphs 374 to 401 of our closing brief.  And we submit, Your Honour, that without corroboration the testimony of Prosecution Witness Reverend Father Jérôme Masinzo, the Accused and soldiers from Ngoma military camp ‑‑ direct participation in the attack and killing of Tutsi refugees at the Ngoma parish on the 30th of April 1994 is direct, strong and very reliable.  

We are making this submission on the basis that this witness knew the Accused very well before this attack, and his identification of the Accused's voice at Ngoma parish was without difficulties.  The Accused, Your Honours, was the commander of Ngoma military camp, which was very close to 

Ngoma parish, and the Accused had been in that position since 1993.  The Ngoma military camp is the only military facility in the Ngoma‑Matyazo secteurs, which makes it a well‑known location to the inhabitants of the locality, let alone religious leaders.  

Soldiers from this camp, Your Honours, did things together with civilians in this town, Ngoma‑Matyazo, and even went to the same churches.

That explains why during the first attack at the parish on the 29.4.94, by a group of armed civilians, the Reverend Father Jérôme telephoned the Accused for help, which never came.  However, the coming of the Accused's second‑in‑command, Lieutenant Niyonteze, Fabien, who rebuked Father Jérôme for keeping Inyenzi close to a military camp, confirmed that the Accused was aware of this attack on the 29th and that Father Jérôme was being targeted.  

Furthermore, Your Honour, the sequence ‑‑ the subsequent attack in the morning of 30th April, which was now carried out by civilians together with soldiers from Ngoma camp, confirm the fact that the previous attack by civilians could not work because the soldiers from Ngoma camp were not among them.

The evidence of Father Jérôme is corroborated, Your Honours, in all material facts, or material respects, by that of Witness QX, whom the Accused spent a considerable period of time with at the parish on the 30th of April finding out the whereabouts of Father Jérôme.  There is no doubt that 

Witness QX identified the person who was looking for Father Jérôme as being the commander of Ngoma camp by the way he described him.  

When QX described the uniform as that of an officer different from that of other soldiers who were with him, the request by the Accused from QX of the whereabouts of Father Jérôme corroborates the allegation that QX had heard from civilians before the attack that the Accused was targeting 

Father Jérôme to kill personally.  Father Jérôme, whom the Accused and the soldier had pretended not to harm or kill, meaning he was also from the targeted Tutsi ethnic group, was now being looked for to be killed personally by the Accused.  

The evidence of these Prosecution witnesses is the best direct evidence of the Accused's presence at the Ngoma parish on the 30th of April, the day of the attack, and constitutes no contradictions in any respect.  These witnesses have simply narrated what happened at the Ngoma parish 

on the 30th of April.  

Your Honours, you had the opportunity of observing where the gendarme office is located, or was located, and the distance there to Ngoma parish, and Matyazo in particular, and that of 

Ngoma military camp to these two locations.  

As already submitted, Your Honours, in terms of emergency, all security forces work as a team and it therefore would have been the responsibility of Ngoma camp soldiers to protect the Tutsi inhabitants of Ngoma and Matyazo neighbourhoods.

Your Honours, in an attempt to challenge the truth, the truthful and credible testimony of 

Prosecution witnesses, the Defence has spent a considerable time in their closing brief needlessly representing the testimony of these witnesses, which we are respectively urging you to exercise extreme caution when assessing the evidence in this case.  The Prosecution submits that without the presence of the Accused and soldiers from Ngoma camp the Interahamwe militias would not have carried out the massacre of Tutsis civilians in Ngoma parish.  That is why the 29.4.94 attack by 

armed Hutu civilians alone failed.  

The attack and killing of Tutsi refugees at maison généralice of the religious order of Benebikira.  

Your Honours, this is discussed exhaustively in our closing brief at paragraphs 402 to 424.  And we are submitting, Your Honour, that there is no dispute between the Prosecution and the Defence that refugees who were at the convent, Benebikira, were attacked and abducted on the 30th of April 1994.  The only dispute that exists between the two parties, the Prosecution and the Defence, is that the attackers did not include soldiers.  And Your Honours what the Defence would want you to believe, not just soldiers from Ngoma camp, they are saying that the attackers did not include soldiers at all.  And it has been their position in respect of all ‑‑ in all the other charges against the Accused.  

The Prosecution submits that all three Prosecution witnesses, QCO ‑‑ I mean QCQ, BYS and BYO, who testified on this charge against the Accused, are corroborative of the fact that the attackers at the convent included civilians and soldiers.  

Your Honours, Prosecution Witness BYO go further -- or goes further to testify that there were not just soldiers from somewhere else; they were soldiers from Ngoma military camp.  And this witness gave a 

clear testimony as to how she identified that the soldiers were from Ngoma military camp.  Her evidence is even corroborated by Witness CK ‑‑ I mean KCQ, who visibly described the leader of the attackers to be the Accused.  This piece of evidence as to identification of the Accused and soldiers from Ngoma camp, Your Honour, is very positive and from witnesses of high integrity in the society, and we are urging this Trial Chamber to rely on it.  

Your Honour, we submit that any inconsistency in the testimony of Prosecution witnesses as to identification of the Accused and soldiers from Ngoma camp during these criminal acts outside the convent are minor and not material and we'd be urging the Trial Chamber to assess the evidence accordingly.  

Contrary to what the Defence would want the Trial Chamber to believe (inaudible) but having proof that the Accused and his subordinates attacked and abducted Tutsi civilians, mostly children, from the convent, it is conclusive that the Accused killed them, and as to how he killed them, it is irrelevant.  (Inaudible), QCQ and BCQ are consistent of the fact that the remains of some of the Tutsi refugees were found outside at (inudible) Butare after the genocide.

It is also irrelevant if the Accused and his subordinates (inudible) the last of the nuns at the convent, because the Accused is the only person to determine who could stay alive and sometime until when.  That explains why Father Jérôme Masinzo, another Tutsi refugee at the Ngoma parish, was not attacked until the 30th of April, even though there had been killings of Tutsi civilians in Ngoma and Matyazo secteur by the Accused and his soldiers on earlier dates.  

Your Honour, it is not unusual that during the genocide or during the events in Rwanda in 1994 some Tutsi civilians were spared by the killers for reasons best known to them.  The Prosecution submits that the Tutsi refugees shouldn't wait, were abducted, taken away and subsequently killed because they were Tutsis and the Accused and his soldiers were responsible for these criminal acts.

Your Honour, at this juncture I would like to deal with the issues in closed.  

MADAM PRESIDENT:

The Court will go into closed session.

(At this point in the proceedings, a portion of the transcript [pages 21 to 31] was extracted and sealed under separate cover, as the session was heard in camera)

(Pages 15 to 20 by Melissa Hook)

MADAM PRESIDENT:

We are now in open session.  

MR. MUGEYO:

Madam President, Your Honours, the Prosecutor charges Hategekimana with rape committed on 

Tutsi girls and women as genocide and as crimes against humanity.  

The Prosecutor submits that Hategekimana is individually responsible for these rapes under 

Article 6(1), as demonstrated by my colleague, Bill Egbe, and also within the meaning of 

Article 6(3) of the Statute.  

In support of these allegations in the indictment of rape as genocide and rape as crimes 

against humanity, the Prosecutor called various witnesses from the ‑‑ from across all walks of life 

in Rwanda, including victims, ex‑soldiers, as well as other witnesses, including Laurien Ntezimana, 

who was a theologian, a volunteer, who decided to give assistance to victims of this atrocity in 1994?  Hategekimana is accused of rape committed against Tutsi girls and women between 

April and May 1994.  

In support of these allegations, the Prosecution called Witnesses BUR, BUQ and Laurien Ntezimana.  

BUR spoke about the 7th April meeting at the camp.  And I would not like to dwell on this because 

my colleague has already dealt with that.  And this was the trigger for rape on Tutsi girls because in that meeting, it was decided that instructions were to be given to the soldiers to rape Tutsi girls and women before killing them.  This witness testified about the abduction, confinement and rape on the wife of the former préfet of Butare.  That is in paragraph 155 on the Prosecutor's brief, 155 and on.  But let me emphasise the fact that BUR was an ********** of the ***********, a *********** who, at the date of the abduction of the wife of the préfet, was in the house of the préfet and Hategekimana found him there.  He abducted the wife of the préfet, took her to his house, kept her, confined her to his house and used her as a sex slave.  This witness found in ‑‑ went to Hategekimana's house in the Taba neighbourhood, which was visited by the Chamber, and this woman remained there for two to three days in Hategekimana's house, and Hategekimana raped her repeatedly.  This witness was on duty and had to go by Hategekimana's house and chat with Hategekimana's guards.  This we find on the list of soldiers of the camp.  And this is to say that these guards were also under the command of Hategekimana.  There was the guard of Kazungu, Ndayambaje and the bodyguard of Claire -- Cyubahiro. 

This witness also testified on the confinement and rape of Tutsi girls and women, four of them, whom he saw after he had seen the wife of the préfet that he saw at Hategekimana's house.  The witness also testified about the abduction of a Tutsi girl from Benebikira convent close to Butare town.  He also testified about the rape of a Tutsi girl in the Gicanda ‑‑ Queen Gicanda's house in Butare town and this girl was raped by Camp Ngoma soldiers led by a sergeant, Niyonshuti, from Camp Ngoma.  

Madam President, Your Honours, for these four acts of rape the Defence did not call witnesses to challenge Witness BUR.  If you go through the brief, the Defence limited itself to saying that the 

Ngoma camp soldiers were so invalid that they could not conduct night patrols in Ngoma town 

and could, therefore, not rape the women.  That is in the Defence brief when they called Witnesses CBN2, CBN1 and then MLA.  

Madam President, Your Honours, given the direct and credible evidence, the Defence preferred to revert to speculation.  The situation of the Camp Ngoma soldiers has been extensively discussed in 

this Chamber.  It was established through the testimonies of Prosecution witnesses, about 120 of them.  The former soldier ‑‑ the witnesses who were former soldiers of Camp Ngoma admitted that there were wounded soldiers with mild injuries, soldiers who were formerly injured ‑‑ who were no longer injured.  By way of example, Defence called three soldiers who were former soldiers of Camp Ngoma and the Prosecutor also called three.  All these soldiers were active.  

Let me draw the Chamber's attention to the fact that one of the Defence witnesses was even in charge of guarding outside.  Can one be on guard or be able to go on guard and not be able to take care of a woman in those situations ‑‑ under those situations?  

Let us talk about Hategekimana himself.  The witness talks about Hategekimana himself as somebody who abducted -- unlawful confinement and rape.  They were not told that Hategekimana was so invalidated that he could not rape a woman.  We are talking about the bodyguards, three of his bodyguards, that Hategekimana had one of the victims of the rape and the bodyguards also had three.  Maybe if the bodyguards were disabled, what would have been the use of bodyguards who are disabled?  That is the Defence theory.  They did not call anybody to counter the evidence, the Prosecution evidence.  

The Prosecutor understood that Witness ZRW and RGF were called to rebut Witness BUR and BUQ, as I will demonstrate later on.  If you go through the Defence brief, nowhere does the Defence make reference to ZRW or Witness RGF, plus Witness RUY, who was called to rebut the testimony of Witness BUQ, who testified about how she was raped on the night of 6th to 7th and 8th, as well as the night of the 9th.  And this direct witness proved that on the third day she was withdrawn from the house, that they were being raped in a group of three and confined in a house of one of the bodyguards of Hategekimana called Nderinonutsa, Innocent.  This is direct testimony, Madam President.  But in his Defence, Hategekimana reverted to the theory of disability of himself and the soldiers who could not go on night patrol in the town and, therefore, could not rape.  But, what about he himself, since reference has been made to rape in Hategekimana's own house.  

The Defence, in its quest for evidence to rebut Witness BUR's evidence, reverted to speculation.  The Defence submission was that Witness BUR, who testified on the abduction of a girl at the 

Benebikira convent close to the cathedral, fabricated the facts because this cathedral did not exist, that this cathedral close to the Benebikira convent does not exist in Butare.  This is in the Defence brief intended to rebut BUR's credibility.  

The Defence went even further to assert that the Chamber observed non‑existence of this convent close to the cathedral.  During the visit, none of the parties drew the attention of the Chamber to the non‑existence of this convent.  The Defence, who submitted that this convent did not exist, should have drawn this to the attention of the Chamber so that the Chamber may take note of the fact that the convent does not exist.  And that is ‑‑ the Defence is saying that this is a fabrication by the witness and that the Chamber should not believe this, and that this, because the convent does not ‑‑ the abduction could not have taken place in a convent that does not exist.  

Madam President, you heard the testimony of Witness BYO, who is a ******* of the ******************.  And when I refer you to her testimony of 5th April 2009, page 11, Witness BYO, when a question 

was put to her as to where she was living currently, at the time she was giving her evidence, she 

stated -- and that is in the records -- that she lived in the ********************next to or behind the ***********.  

The Defence's argument to destroy this assertion ‑‑ I would invite the Chamber to read the testimony of Witness BYO.  She lives today in that *********************close to the ***********.  She even added that the *********************has more than ‑‑ the *********************has more than **************.  The only one the Chamber visited was the one at ******** because that was at issue.

Another attack of Witness BIR (sic) was on the identification of the girls that he found in 

Hategekimana's house.  There, again, the Defence reverts to speculation because the witness testified having seen girls abducted and raped in Hategekimana's house.  It is known that there was 

systematic rape against the Tutsi.  And the witness said that the girls that he saw at 

Hategekimana's house were Tutsis, and Hategekimana's bodyguard, with whom he had a chat 

everyday, would tell him that these were Tutsi women that they had taken over, and this was a 

standard practice at the time that was referred to as Kubohoza.  

And what was the situation of those girls?  The Defence wants the witness to give the names of the girls to be sure that the witness had seen those girls.  And the Defence concludes -- if the Defence is unable to give the identity of these victims, it is, therefore, impossible to imagine the existence of these girls and what may have happened to them.  

MADAM PRESIDENT:

(Microphone not activated)
THE ENGLISH INTERPRETER:

Can Madam President speak into her microphone?  We can hardly hear her.  

Kubohoza is K‑U‑B‑O‑H‑O‑Z‑A.  

MADAM PRESIDENT:

You may proceed.  

MR. MUGEYO:

Another issue against this witness's testimony is that he did not identify the houses, did not give the names of victims, did not give names of attackers.  This is as if the Defence did not read the testimony or did not follow the testimony of this witness.  The house in which the victims were raped was in Hategekimana's house.  He was the boss of BIQ.  It is the house in which the bodyguards of Hategekimana took them and raped them for two weeks.  It is the house of ‑‑ Queen Gicanda's house where the girls were raped by soldiers from Camp Ngoma.  And the victim is BUQ, ***********, in the house of BUQ's boss.  These four houses ‑‑ in Hategekimana's house, it is the Tutsi girls abducted from **********************close to the ***********, those are the victims.  And the perpetrators of these massacres are Hategekimana as a leader, his bodyguards, whose names are given, the soldiers of Ngoma camp led by Sergeant Niyonshuti.  These are the perpetrators.  The witness was very clear.  He gave the perpetrators, the houses and the victims.  

Madam President, to talk about BIQ, I made reference to her in our brief and there, as well, I am saying that the Defence did not call a single witness to rebut BIQ.  The only witness they called was IY ‑‑ IAY, who said that there was no rape in Butare during the genocide.  He never heard about rape and that the only period that he heard about rape was during the Gacaca proceedings.  And for your information, the Gacaca was set up in 2000.  This witness said that these ‑‑ if BIQ, **********and ******* were raped, I would have spoken about them, but subsequently he admitted that it is difficult for a rape victim to talk about it.  

And the witness, Madam President, we requested the Chamber that we visit the house of this witness, EAY.  The Defence is not able to demonstrate the house of EAY's boss's house.  The fact is that EAY did not live close to BIQ and he did not know where the ex -- soldiers lived.  It was said that it was close to ****************.  These are the witnesses that the Defence called to rebut the allegations of rape that Hategekimana and Ngoma camp soldiers perpetrated.  

Let me conclude with the rape in the Ngoma parish and the rape of the girl from Sadiki called Nura.  You heard Nura Sezirahiga.  He said that he went to the scene.  He saw the body -- that showed that it had been raided.  And as we demonstrated, the attackers of ‑‑ the attackers were the Interahamwe together with the Camp Ngoma soldiers with their leader as Hategekimana.  In the act charged against Hategekimana perpetrated against the Tutsi as part of general ‑‑ as part of a widespread attack against the Tutsis.  

Regarding the rape of Nura Sezirahiga, I would not dwell on that because my colleague Peter had spoken ‑‑ has addressed that.  The Prosecutor charges Hategekimana of rape of Nura Sezirahiga as a crime against humanity.  It has been proven by the father of the victim who was present when 

these acts were committed, unfortunately.  He recognised Hategekimana, who came to drop off soldiers, and Murigande.  It was Murigande who ordered a soldier to rape the girl, Nura Sezirahiga.  This girl was raped and killed.  Hategekimana knew.  He dropped off the soldiers, and even if he was not standing at the crime scene, the rape scene, he knew that rape would be committed or was committed.  He did not prevent it and he did not take any measures to punish the perpetrators.  The witness, Sadiki, was not rebutted.  

The Defence called Witness BTN who was hiding in the room at night, and he is the one who said 

that the attackers at Sadiki's place were only Interahamwe.  Yes, there were soldiers but there were also ‑‑ there were Interahamwes but there were also soldiers because Witness CRO confirmed this.  Sadiki said that he even recognised among the soldiers who came from Camp Ngoma soldiers who were part of the attack in which an agronomist was killed.  So there was no doubt that Hategekimana was there, that he dropped off the soldiers from his camp under his command and that the rape perpetrated by soldiers of Camp Ngoma are acts that he has to answer for.  

Faced with this serious act, Hategekimana reverted to the theory of absence, that he was not there, referring to the testimony of MB2 and MBA.  

Referring to the testimony of CBN1 and CBN2, that is, the theory of alibi.  Madam President, I would like to thank you and I would like to conclude my submissions on this and I call on you to find Hategekimana guilty of rape as a crime against humanity.  Thank you.  

MADAM PRESIDENT:

We are going to rise and we will resume this afternoon at 3:30 p.m. for the oral argument of the Defence.  So the court stands adjourned.  

(Court recessed from 1340H to 1547H) 

MADAM PRESIDENT:

The Court resumes.  

We received a letter from the Accused person because he does not wish to be present in court this afternoon.  I'll read the letter.  It is in French.  

"Out of respect for the Chamber, I presented myself in court this morning to adequately respond to the order.  I have no comments to make on the decision ‑‑ on the decision dismissing my motion.  However, I do not think that I am adequately represented in the proceedings, as I mentioned on the first paper this morning.  I do not wish for my presence in the proceedings to be considered.  It sets an admission of the representation by my counsel who represents ‑‑ who do not represent me adequately.  That is why I will not be present at the presentation of their closing arguments which they themselves prepared without my input since we no longer have any communication.  Signed, Ildephonse Hategekimana."

The Chamber has taken note of this letter, and pursuant to this morning's decision, the Chamber will continue listening to the closing arguments unless you counsel have something to say about it.  

MR. DOVI:

I defer to the Chamber's wisdom.  

MADAM PRESIDENT:

In that case, we shall proceed.  

Have you concluded, Prosecutor?  

MR. EGBE:

We have completed the first part of our presentation.  We will now be on our feet again during the period of rebuttal.  

MADAM PRESIDENT:

We would give floor to the Defence.  

MR. DOVI:

Madam President, Your Honours, first of all, I would like to share with you our sentiments faced with the events that brought us before your Chamber today, and to indicate the sentiments that we feel we shall emphasise to what extent the Rwandan tragedy would not leave indifferent any observer of the gruesome and unacceptable realities that tore that beautiful ‑‑ that had been tearing that country apart since 1929, and which attaining to worst level on that day of 6th April 1994, bringing in its wake misery, desolation, helplessness, indifference and complicity, human stupidity taken to its worst level.  Rwandans, abandon to themselves empty hands, saw in front of their eyes the chaos of the intolerance, selfish and human selfishness.  The most horrible monstrosity and the most inadmissible of our times, the plagues and abandoned to his sad fate, the Rwandan people, defenceless and without support, saw their fate sealed in the face of attackers who had decided to tear apart, whatever the price, and faced with an international opinion which was cynically indifferent before this drama which makes people shiver, all species ‑‑ all human beings shiver.  

Madam President, this is to say ‑‑ Your Honours, it is to say to all extent we cannot remain insensitive to this tragedy which saw human beings reduced to their beastly animal instincts 

one morning of the 6th April 1994.  

MADAM PRESIDENT:

Counsel, let me interrupt you.  Can you take it more slowly because the stenographers are complaining about the speed?  

MR. DOVI:

Thank you, Madam President.  

We cannot not say this very loudly.  The sad events of 6th April 1994 can only constitute a real human shame which haunts us.  

Madam President, Your Honours, our contribution and our sole concern in these submissions will not be to render truth on its head but to seek the truth and to replace it.  Our contribution will be to assist the Chamber to ascertain the facts with relevance and to replace them in their simple reality, in a concrete reality and in their rigorously legal reality.  

Our contribution will be to assist the Chamber to study, analyse and appreciate with all the rigour, the positive elements of the dossier in relation with rather hasty insinuations of the Prosecution and all that on the basis of the cardinal principles that govern matters legal.  

Our contribution will be to assist the Chamber to take note of the inadequacies of the Prosecution, to adopt and conform to the evidence produced in the course of the proceedings at all its stages, that is to say, that at the stage of the Prosecution case, as well as in its phase of the Defence case and all that supported by the logical observation made in the field in Rwanda from the 2nd to the 

6th of November 2009.  

Far be it from us -- the idea of justifying the unjustifiable.  Our sole and single ambition would rather be to explain and to understand.  Explain through a healthy restitution of the facts in their simple reality without mischaracterisation but with all the rigour that criminal procedure imposes on us with the 

sole objective of enabling the Chamber to take the appropriate decision in relation or on the basis of the reliability or, otherwise of the evidence produced by the Prosecution.  

Understand on the basis of the dossier.  Understand on the basis of the concrete and relevant realities which come out from the analysis of the facts and the surrounding circumstances.  Understand on the basis of the obvious and undeniable inadequacies of the evidence produced by Prosecution and the relevance of the Defence evidence.  Understand on the basis of historical realities related to the career and profile of the Accused person.  

The Accused can only be seen under the circumstances which placed Rwanda in such a situation in 1994 and by reference to his position and function.  He, the Accused person, can only be seen and appreciated through the noble mission which he had to defend and to protect the national territorial integrity, a mission that he carried out with courage, selflessness and determination.  

Indeed, Madam President, Your Honours, Ildephonse Hategekimana is, in all circumstances, a 

soldier who sees himself as a soldier and whose merits are the most exemplary ones or qualities that made him feared by the enemy which, in fact, justifies and we can never overstate this ‑‑ justify his presence in the Accused's stand.  In any event, and in absolute respect of the principles that govern criminal matters in relation to the history of the accused persons ‑‑ an accused person, 

Ildephonse Hategekimana, the various traits that you find in his personality, the form of the proceedings brought against him and its substance, the Accused, Ildephonse Hategekimana cannot, in any case, be kept in detention.  

Who then is Ildephonse Hategekimana?  Born in Mugina commune, Gitarama préfecture in the south on the 1st of February 1964, Hategekimana became an orphan at the age of eight years and was raised by his maternal family.  His childhood ‑‑ throughout his childhood, Ildephonse Hategekimana was brought up in the values of cohesion and peace or co‑existence, which is necessary amongst the various ethnic groups of the country.  

Already young, he grew up intimately and in harmony and closely with the other ethnic groups 

of Rwanda, that is, Hutu, Tutsi and Twa.  This natural and spontaneous disposition of the 

young Hategekimana towards his environment without any ethnic distinction and his intelligence on him, the respect of a Tutsi family, the Murenzi, Édouard, family who placed to take up ‑‑ touched by the young boy's natural abilities were pleased to take him up ‑‑ or to take up the task of supporting him, materially and financially, during his secondary studies.  It was, therefore, during his childhood that Lieutenant Hategekimana developed the merits of constructive sharing among the various 

ethnic groups of the same community.  

So it was in his very childhood that the Accused person developed the merits of positive differentiation.  In spite of the difficulties that he met in his life as a young boy, he managed through strength, endurance and sacrifice, to complete his secondary education specialising in pedagogical humanities and came out with a teacher's certificate and went on to the senior military academy in Kigali and came out as a second lieutenant with a degree in social and military sciences.  At the end of his studies, he was transferred to the Bugesera training centre where he was when the war started in 1990.  He was then taken to the Mutara to fight the RPF at the head of a platoon of young recruits.  

In September 1992 Ildephonse Hategekimana was promoted commander ‑‑ company commander within the second battalion, Muvumba, and transferred the same month to the Ruhengeri 

operational sector as S3 ‑‑ S2, S3 within the 63rd battalion.  

On the 13th February 1993 he was seriously injured in combat in the Nkumba commune and transferred to the Kanombe military hospital before being admitted at the Kigali teaching hospital.  

The same year, June 1993, Ildephonse Hategekimana convalescing, was transferred to the 

Butare university hospital to continue with treatment while he was appointed as camp commander of Camp Ngoma.  

Now, with regard to Camp Ngoma, with the objective of taking into account all the settled enlightening elements likely to inform the Chamber's determination, it is necessary at this stage when ‑‑ it is necessary to inform the Chamber at this stage that at the time he was taking command of 

Camp Ngoma, he had no operational troops at his disposal because there were only convalescing 

war injured troops.  This is so obvious that even Prosecution witnesses, particularly BYP, stated that there were only disabled soldiers.  So Camp Ngoma received reinforcement from ESO to ensure its own security -- the observation of the obvious which flows from this -- and that the young lieutenant, he, himself, war injured without the appropriate means had no authority whatsoever on the local population, that is, Interahamwe, communal policemen, Presidential Guard, armed civilians, unidentified soldiers so as to respond to the attributes ‑‑ so as to satisfy the attributes of superior responsibility.  

A man of the field and combat, Ildephonse Hategekimana, had an exceptionally brilliant military career, educated in the values which confer nobility to the military arts.  Nothing predestined the young lieutenant, Hategekimana, to the bleak or the dark insinuations that the Prosecution is ascribing to him because, first of all, his interesting personality and the human values that he has imbibed since his childhood do not predispose him to this and the context within which he worked for the defence and protection of his country.  Besides, and significantly, the Prosecution itself in its inadequacies, in relation to the form and substance, did not produce or come up with an adequate prosecution on the basis of the required ‑‑ on the basis of the requirement and this can be appreciated through the production of an indictment which can be challenged in so many respects and witnesses who are unable to produce to the Chamber the least objective information reliable above all other considerations and likely to enable the Prosecutor himself to prove beyond a reasonable doubt the acts charged against the Accused person.  

Madam President, Your Honours, the burden of proof rests on the Prosecution who, as a result, has the duty to bring all elements that are likely ‑‑ to bring all the elements, and this observation of inadequacy in itself is enough to lead to the acquittal of the Accused person, particularly since the advantage of doubt is to ‑‑ accrues to the Accused person.  

The Defence in its attempt ‑‑ in order to rebut the Prosecution in the course of these proceedings, about 20 Defence witnesses, whose evidence brought out the machinations of the Prosecution and to ensure the doubt that accrues to the Accused person, these Defence witnesses, in spite of the difficulties, in spite of the many risks that they encountered, managed to come to Arusha and bring to the Chamber their simple truth.  This truth which illuminates us and strengthens us in our conviction regarding the inadequacies of the evidence produced by the Prosecution.  

Thus, Madam President, Your Honours, our 22 witnesses managed to tell the Chamber that 

Lieutenant Ildephonse Hategekimana was never able to order, participate in genocide or in the complicity to genocide, murder or rape.  Inconsistent allegations intended to unjustly imply him in the killing of Jean-Bosco Rugomboka, in the killings of Ngoma parish, in the attack on the Matyazo clinic, the primary ‑‑ Matyazo primary school, the Butare school complex and the maison généralice of the Benebikira, in the attack on the Sadiki, Gatawa, Tambwe family and the killing of Mujawayezu, Salomé, and in the abduction and/or rape of Tutsi women.  These insinuations are just simple inventions by the Prosecution witnesses, if not, a deliberate wish of settling accounts with the Accused person.  

Madam President, Your Honours, these are the conditions under which Lieutenant Hategekimana, arrested in Congo on the 14th February 2003 and transferred to the UN detention centre on the 

19th February of the same year will be brought before this court to answer charges brought against him and which were set forth in an indictment confirmed on 22nd February 2000.  
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MR. DOVI (continued): 
It is necessary to recall that in the course of his first initial appearance on the 28th February 2003, on the basis of the indictment, confirmed on 2nd February 2000, and the second initial appearance on the 9th February 2009 on the amended indictment of 1st October 2007, Ildephonse Hategekimana always pleaded not guilty on all the charges brought by the Prosecutor.  The Accused therefore benefits from presumption of innocence on the basis of the law and on the principle of habeas corpus.  His dossier, his case, has gone through various stages, leading to this morning's session, during which your Chamber will have the noble task of determining the truth and to interpret the law.  

In his closing brief, the Defence emphasised the various sources of inadequacy in relation to the form and substance and which can only lead to the obvious impossibility of finding Lieutenant Hategekimana guilty.  However, further, we will wish to go over some important issues so as to strengthen the Chamber's wish to make a determination on the relevant issues that will come out of a healthy examination of the case.  

The Chamber will do so ‑‑ or, the Defence will do this by going over the case and evidence which will lead to legal conclusions in relation to the require ‑‑ to the relevance of the facts.  But before then, it will appear necessary to recall significantly the inadequacies that afflict the indictment and which the Defence has always drawn the attention of the Chamber to these inadequacies.  The indictment of October 2007 has ‑‑ is unclear on the identity of the perpetrators, co‑perpetrators, accomplices, and places the Accused in an impossible situation to mount a full defence.  

For not indicating the exact dates of the acts, the precise identity of the perpetrators, as well as the ethnic ‑‑ ethnicity of the victims, the Prosecutor puts the Defence and Chamber before a vitiated proceeding that cannot offer a fair basis ‑‑ or, a fair trial to the Accused.  By deliberately refusing to conveniently presenting the essential facts in the indictment, the Prosecutor is expressly opting for an unclear strategy so as to prevent the manifestation of the truth, which is ‑‑ which ought to have been punished by the Chamber.  

We have been able to note that all through his indictment and in all the paragraphs, the Prosecutor presents the accused persons (sic) in a pejorative manner as in a suggestive name of Bikomago.  The Defence of Ildephonse Hategekimana firmly denounced this approach, which is inappropriate, by drawing the Chamber's attention to the fact that the accused person does not identify with this appellation given by the Prosecutor.  

Aware of this clear aberration, which is prejudicial to the interests and rights of the accused person, the Chamber ordered the Prosecutor to desist from this approach and to desist from the utilisation of this nickname, Bikomago, to refer to the accused person.  In spite of this order, the Defence observes with regret that the Prosecutor up until the end of the proceedings never sought any measure that would enable him to amend the indictment so as to remove the Bikomago nickname.  

This situation places the accused person in a position such that it is naturally impossible for him to answer the charges brought against a person that he does not know, a person other than himself, a person wrongly identified by the Prosecution.  So then the question remains unanswered today as to who are we judging ‑‑ who are we trying?  

The indictment of 1st October 2007 lacks precision or details in several respects in ‑‑ with regard to all the ‑‑ almost all the charges brought against the accused persons ‑‑ accused person.  Indeed, in paragraphs 33, 46, 47 and 48, the Prosecutor states that soldiers otherwise unidentified under the command of Bikomago unlawfully confined Tutsi women in ‑‑ who were unidentified in unidentified houses in Butare.  Such allegations are not serious and do not in any way respect the requirements of the proceedings and are not based on any serious considerations of the facts and as a result of the fact that they do not establish the identity of the perpetrators or the victims and also do not define the precise locations where these crimes were committed.  

The Prosecutor's attempt to ‑‑ at rectification did not lead anywhere in the sense that the document is defective in so many regards.  In this kind of situation, the Accused ‑‑ the Defence finds it impossible to mount a full defence.  Without clarifications in the indictment, the crucial question comes up as to how and to what extent the accused person could conduct his investigations when the Prosecutor has not been able to give detailed indications of the crime scenes nor the least information on the specific identification of the perpetrators and victims.  

Further, the Prosecution wanted to find the accused person guilty or liable for acts, conduct carried out by subordinates who were not identified, subordinates who may have committed crimes, rapes on victims who they themselves are unidentified.  How could the Prosecutor in such conditions inform the Chamber on the alleged facts on the Tutsi ethnicity of unknown victims?  

Further to situating time, the acts of rape on the alleged and unidentified Tutsi women carried out by soldiers from Camp Ngoma, armed civilians, Interahamwe, all unidentified, the indictment in its paragraphs 31, 34, 37 and 41 maintains the date of 30th April or around that date, whereas paragraphs 32, 33, 47 and 48 refer to dates between the 7th of April and 31st May, or simply around those dates.  These imprecise, temporal indications, vague and confusing, are not relevant and, in any event, are not such as will enable the accused person to mount a full defence.  

The lack of precision regarding the exact identity of the perpetrators of the acts that are being ascribed to the Accused are set forth in paragraphs 6, 7, 9, 12, 14, 15, 17, 19, 20, 21, 22, 25, 26, 27, 30, 31, 32, 33, 35, 37, 38, 39, 41, 42, 44, 45, 46, 47, 48 and 49 of the indictment.  The Chamber (sic) would like to refer the Chamber to these various paragraphs.  

In relation to these paragraphs, and more seriously regarding the identity of the perpetrators of the alleged crimes, the Prosecutor limits himself to mentioning persons whose names are unknown in the Rwandan armed forces, apart from the infamous Captain Nkurunziza ‑‑ especially Captain Nkurunziza.  

Names of victims:  It will be unacceptable to bring charges against victims whose names are not indicated.  Legal rigour or even just common sense requires at the very least that the Prosecutor identifies the perpetrators, all the perpetrators, and to indicate without any doubt the subordinates of the accused person and indicates the links of subordination that will enable the Defence to carry out its investigations on the basis of clear, reliable, unambiguous and undisputable facts.  

Obviously, it is clear from the foregoing that on account of the characteristic lack of detail in the indictment, the Defence is right to request the Chamber to focus on the lack of rigour and inadequacies in the indictment of 1st October 2007, which constitutes the basis of these proceedings and should lead to the acquittal of the accused person in line with the law and jurisprudence of this Tribunal.  

Madam President, Your Honours, at this stage I would like to give the floor to the co‑counsel, who will refresh your memory from ‑‑ who will take you through the analysis, the factual analysis, and demonstrate the inadequacies in the case of the Prosecution.  And legal ‑‑ the law governing the case will be taken up by the co‑counsel at a  ‑‑ later on and make submissions in that these proceedings should lead to the acquittal of the Accused.  

I give the floor to co‑counsel.  

MR. DOVI‑AVOUYI:

Good afternoon, Madam President.  Good afternoon, Your Honours.  And good afternoon to my colleagues on the other side.  

The Defence will now present the facts which come out through the factual analysis.  And the Defence does not claim, Madam President, Your Honours, to go over the entirety of its brief that was ‑‑ to go over its entire brief but will just look at some aspects which are relevant to demonstrate the errors in the Prosecution case which does not have the required consistency.  

Before then, it would be necessary as part of the submissions that have come up ‑‑ or, the ongoing submissions that ‑‑ to point out the inadequacies of the Prosecution evidence.  The Prosecution tried to justify the various contradictions of its witnesses by arguing ‑‑ by making unacceptable arguments in paragraphs 59 and 64 of its final brief.  

In this regard, it is necessary to point out that regarding the contradictions evident in the evidence produced by Prosecution witnesses, the Defence submits that the Office of the Prosecutor has investigators who are well versed in the techniques of investigation and collection of information in the judicial setup of their respective countries of origin.  Such persons who are professionals of investigations cannot bring before you statements which are contrary to those that were made by the interested persons.  

Further, we should also point out that in the course of their investigations, the investigators of the 

Office of the Prosecutor use official translators who translate and read out the statements to the witnesses before they sign them.  

Further, the Office of the Prosecutor, which also has a sufficient number of Kinyarwanda‑speaking persons, has the necessary resources to be able to deal with the inconsistencies between the Kinyarwanda versions ‑‑ the Kinyarwanda, English and French versions.  

Further, it should be pointed out significantly that the Prosecutor, since 1995, conducts investigations on the ‑‑ on the persons accused of the charges and does not have ‑‑ and does have inadequate logistic means.  

From the foregoing, therefore, it flows that the fact that the Prosecutor ‑‑ or, for the Prosecutor to have records to witnesses who are lacking in concentration should not be ascribed to the accused person.  

The Defence, Madam President, submits, Your Honours, the Defence submits that the Prosecution itself talks about its inadequacies, thus denouncing its own evidence, which should lead it to give up its prosecution which is not ‑‑ which does not rely on evidence.  

In short, the Defence is convinced that the contradictions that came out during the cross‑examination of the witnesses of the Prosecutor are linked up to manoeuvres intended to fabricate evidence and coaching the witnesses who are brought to testify before the Chamber.  

Besides, we notice that instead of demonstrating its own evidence which should underlie the proceedings and justify the charges brought against the accused person, the Prosecution unnecessarily dwelt on Defence witnesses in paragraphs 65 to 70 in its final brief.  

Indeed, the Prosecutor dwells on Defence witnesses and argued that they used documents ‑‑ they used foreign documents, whereas they are Rwandans.  In this regard, it should be recalled that it was sufficiently demonstrated that the situation of the Defence witnesses coming from Rwanda is linked to insecurity and all types of persecution from the judicial authorities of Rwanda and organisations and associations of survivors.  These threats, which are real, against Defence witnesses on several occasions were denounced by human rights organisations.  Besides, it is not true, contrary to what the Prosecutor claims, that Defence witnesses are all Hutus.  An example is a case of Witness BMR who stated before the Chamber that she is a ******.  Her testimony obviously convinced the Chamber, and the Prosecutor was not able to challenge her ********ethnicity.  

That being said, we'll move on to the real factual analysis on the meeting of officers of the 

7th of April 1994.  According to Witness BUR, called by the Prosecution on the 7th of April 1994, Captain Ildephonse Nizeyimana, S2/S3 of ESO, allegedly convened the soldiers of the camp to inform them, for purposes of execution, the decision taken previously together with the military camp commanders, including the accused person and commanders of the gendarmerie detachment of Butare so as to kill the Tutsi ‑‑ to kill Tutsis and rape Tutsi women before killing them.  

These decisions were allegedly taken by conspirators at a meeting which was held at ESO under the initiative and chairmanship of Tharcisse Muvunyi.  As a result of this enterprise, the Tutsis were killed and the women ‑‑ and the Tutsi women raped throughout Butare town between the 7th April and 

31st May 1994 by soldiers of Camp Ngoma and armed civilians who were under the authority and influence of the Accused.  

It should be noted in relation to this ‑‑ to the Prosecution's theory that this Witness BUR, an ordinary so‑called sergeant at the time of the events, was not an officer and obviously could not have attended the alleged meeting.  He claims that he was informed about the meeting by Captain Nizeyimana.  

Curiously and strangely, Madam President, Your Honours, this testimony about the holding of a meeting was not corroborated by any minutes which would have given it a semblance of existence, much less none of the Prosecution witnesses came to corroborate the statements ‑‑ the testimony of this witness on the holding of such a meeting.  

There is, therefore, no evidence produced to illuminate the Chamber on this issue and create any link between Nizeyimana's statements and the alleged meeting ‑‑ and the content of the alleged meeting.  In any event, it should be pointed out that the structure of the army makes it improbable ‑‑ makes improbable a meeting between officers of the armed forces and officers of the gendarmerie, unless the ministry ‑‑ or the sector ministry of these two institutions convened the meeting, which is not the 

case here.  

Better still, Lieutenant Colonel Muvunyi, an officer of the Rwandan armed forces, cannot in any manner and for any consideration whatsoever convene the commanders of the gendarmerie detachment in Tumba, Gikongoro and Nyanza since they are not answerable to him and should not submit themselves to his authority.  It should also be pointed out that the gendarmerie is an organised body and is structured and has its hierarchy which is different from that of Lieutenant Colonel Muvunyi.  

Further, Lieutenant Colonel Muvunyi was not empowered to convene the meeting in question because on the morning of the 7th April, when this meeting is alleged to have taken place, Camp ESO was still commanded by Colonel Gatsinzi, who later on became the chief of staff ‑‑ the acting chief of staff of the armed forces.  In this regard, I would like to refer to the Prosecutor's submission to the fact that the seriousness of the situation could dictate a meeting of the armed forces and the gendarmerie.  And if the situation was that serious, and if it was necessary for the various bodies to meet at the time that the first officer of the camp was there, I don't think it would be possible for the second officer to organise such a meeting.  

Further, still regarding this meeting, the Prosecutor made reference to Lieutenant Colonel Muvunyi and his trial.  I hoped ‑‑ I was hoping that he would make reference to the reasoning behind the decision which could be taken into account or which would justify this criminal meeting.  We noticed that ‑‑ we noted that the Muvunyi dossier which was served on us by the Prosecution makes no reference whatsoever to this meeting and yet Colonel Muvunyi is tried in this Tribunal.  

Whatever the case, Madam President, Your Honours, the Defence notes that, aware of the obvious inadequacy of his evidence, the Prosecutor in his final brief on the issue dwelt, rather, on Defence witness as if they were to produce his evidence.  Indeed, taking into account the lack of credibility of his evidence, the Prosecutor attempted unsuccessfully to describe ‑‑ to discredit Prosecution 

Witnesses BJ3 and CBB, particularly on issues of distance and travel documents.  

Curiously, the Prosecutor does not challenge the fact that these two witnesses indeed were soldiers in service at Camp ESO as of the 7th of April 1994.  And such a situation leads us to admit that the ‑‑ that this soldier who’s ‑‑ who is from Camp ESO and who is ‑‑ the fact ‑‑ was not challenged regarding the fact that he belonged to Camp ESO, gave evidence that was reliable.  The fact that he was a soldier at Camp Ngoma on the 7th of April was not challenged and that he did not receive any orders from the Accused to kill Tutsis and to rape Tutsi women before killing them.  

Regarding the cases ‑‑ the rape cases referred to by Witness BUR, it should be said that this is pure conjecture, because it makes confused references to contradictory and false allegations which are not ‑‑ which are relevant.  In any event, Madam President, Your Honours, the allegations of 

paragraph 7 of the indictment have not been proven beyond a reasonable doubt.  

On the abductions, unlawful confinement and rape of Tutsi women.  Regarding the unlawful confinement and rape of Tutsi women in Butare, BUR, that witness again, stated that the accused person was the perpetrator of the abduction followed by the unlawful confinement of the wife of the préfet, Habyarimana, Jean-Baptiste, and other young girls, particularly from the cathedral close to the Benebikira convent.  From BUR's testimony it is clear that he was not a witness of the act of rape of the accused perpetrated on the wife of the préfet.  However, the witness does not give the Chamber any element of identification to indicate that the victim of the rape was indeed the préfet's wife.  Defence, just as the Chamber, did not have adequate information that will enable it to identify the victim of the alleged facts.  BUR also did not establish his exact and accurate knowledge of his woman.  

On those acts in relation to Witness BUQ, she herself and her colleague at work, who were both victims of multiple rapes by soldiers under the command of the Accused, it appears obvious today that their evidence was fabricated, and that is very unlikely to convince the Bench.  

Now, if we place ourselves at the date of 6th April as the beginning date of the multiple acts of rape, it should be noted that on the 6th of April, the joint criminal enterprise, as a result of which these rapes were committed, had not yet started, because in the Prosecutor's submission all these acts flow from that enterprise.  On the 6th of April 1994, the day of the death of President Habyarimana, the meeting in question had not yet been held for the Accused ‑‑ for the Accused to decide who was to be killed.  

Besides, another incongruity, the abduction of a young girl by the Accused around the 

15th of April 1994, this Witness BUR claims that these acts occurred at the Benebikira convent which is behind the Butare cathedral.  We heard a while ago that if that convent had not existed, it would be for the Defence to prove it.  Madam President, let me recall that one may not be constrained to produce a negative evidence.  We say that does not exist, and it is for the person who claims there was a convent close to the Butare cathedral.  We went there.  We did not see anything.  And if, extraordinarily, it is said that such a convent does exist, it is for the person making the claim to demonstrate it, that particularly, since in reference to the abduction of this girl from the convent, the witness places the event at the 15th of May 1994.  

Let me simply recall, Madam President, that the specific information with regard to the abduction of this girl from the Benebikira convent on the 15th of May is an allegation that was never mentioned in the indictment.  This comes in support of the requirement that once this is an act that has been brought to the knowledge of the accused person and which he is not able to defend himself against, that he be given sufficient information for him to be able to investigate and inform the Chamber.  Curiously, on the given date this cannot be sustained, on the given date, particularly since on the day in question Mr. Hategekimana was no longer commander at Ngoma.  Now, faced with these inconsistencies, how can one seriously take into account the testimony of such a witness?  

Further, Madam President, Witness CDM ‑‑ CBM2, a Defence witness, stated here ‑‑ told this Chamber that Camp Ngoma did not have active troops able to carry out patrols, given the fact that ‑‑ and that leads us to conclude that the acts of rape referred to are imaginary, and no ‑‑ never did the wounded soldiers carry out any ‑‑ never did the soldiers carry out any patrols in Ngoma secteur.  

That takes us to the roadblock before ‑‑ in front of Camp Ngoma.  Regarding the roadblocks erected in front of Camp Ngoma, Witness ‑‑ Prosecution Witness QB stated that the roadblock was mount ‑‑ erected by soldiers from the 7th of April 1994 and was used to check identity cards of those who went through, whereas, according to Witness QBC, this roadblock erected by soldiers ‑‑ or, manned by the soldiers was erected on the instruction of préfecture authorities. 
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MR. DOVI‑AVOUYI (continued): 
It should be noted that contrary to QB, who claims that acts of torture were carried out at that roadblock, the testimony of QDC does not describe any such acts at those roadblocks.  

Witness BYR extensively speculated on the order for the erection of this criminal (sic) and its criminal objective.  Regarding the criminal objectives alleged by Witness QB, it is obvious that at no time was he an eyewitness to torture and killing at the said roadblock.  

In any event, regarding the acts alleged at the roadblock, the Prosecutor intends to support his thesis with the testimony of Prosecution Witness BJ3, who said that the location was at 15 metres from the entrance and before the 6th of April 1994, this roadblock did not exist.  In this regard, it should be observed that the Prosecutor was rather hasty in his submissions, because Witness BJ3 was not clear on the situation of the roadblock in front of Camp Ngoma.  BJ3 made reference to two roadblocks:  One at the entrance of the camp, and the other one is erected later on.  

One can, therefore, not deduce that it was 15 metres from inside the camp ‑‑ or, from outside of the camp.  Besides, BJ3 did not give the exact date of the erection of this second roadblock, and he said, in his testimony, that he went to Camp Ngoma only around the 25th of March 1994, and never in April 1994.  Besides, BJ3 went back to Ngoma only towards the 25th of March 1994.  All this, are intended to cover up for Prosecution's inadequate evidence. 

There was also reference to the ferrying of people to the roadblock.  This is false, because the registry report, on page 3, makes reference to the ‑‑ to this place indicated ‑‑ the place where the roadblock ‑‑ alleged roadblock was supposed to be.  Further, the Prosecutor does not challenge the existence of the roadblock, at the entrance, between 2 and 3 metres.  

It should be observed that the testimony of the ‑‑ the testimonies brought do not make reference to the roadblock in front of the camp, and the Prosecution does not seem to have brought any 

serious  -- any serious evidence with regard to these roadblocks in front of the camp.  Besides, the testimony of MBA, CBM2, CB, BJ3, ZVK, MZA, are very instructive with regard to the real existence of this roadblock which was manned by soldiers from Camp Ngoma.  And in this regard, significantly, MBA highlighted that the roadblock, which was in front of Camp Ngoma, the existence of this roadblock predates the event of the 6th of April 1994, and that that roadblock had existed at least from 1992 to 1993, and that he had gone through it on several occasions without seeing people being killed or without seeing dead bodies at that place.  

All the witnesses referred to are of the opinion that the roadblock in question predates the event of April 1994 and was never used for criminal acts.  It flows from the foregoing that the acts alleged in support of this roadblock are not sufficient to make it credible.  

The testimony of Defence ‑‑ of the Prosecution witnesses is not adequate to ensure ‑‑ to support the charge brought against the Accused person.

Distribution of arms by the Accused person to soldiers and Interahamwe:  In reference to this allegation, the Prosecutor stated that this distribution was done to the Interahamwe but, in actual fact, we observe that the Prosecution did not have sufficient witnesses to support this allegation.  It is, therefore, curious to observe that in his final brief, Prosecution tried to submit ‑‑ to make a submission that this distribution of weapons related to Camp Ngoma.  

Witnesses XR, BYR, that the Prosecutor claim gave this evidence, never proved that Ildephonse Hategekimana distributed weapons to the Interahamwe.  Defence observed that the Prosecution lacks information on this distribution, when this distribution took place, the circumstances of this distribution and those who benefited from the weapons in question.  The Prosecution also does not seem to have produced the evidence of the involvement of those who benefited from the distribution in the killings referred to. 

On the issuing of laissez‑passers, the accused person relies on the testimony of its witness, QBC.  It should be pointed out that the Prosecution never put into evidence a specimen or a copy of such a laissez‑passer signed by the Accused.  How then, could we have known that Witness QBC indeed obtained it from Camp Ngoma and not elsewhere?  Further, the Prosecution does not establish any acts committed against a Tutsi with this laissez‑passer.  In any event, it is clear from the evidence of Witnesses MBA and MLA that the distribution of laissez‑passers was under the authority of préfecture authorities of the town. 

On the attack on the Rugomboka family, abduction and killing of Jean‑Bosco Rugomboka.  
(By order of the Court, this portion of the transcript has been extracted and kept under separate 

cover) 

Madam President, it will be necessary that for the continuation we will require a closed session.  It will be necessary for us to go into closed session for the continuation of our submissions.  

MADAM PRESIDENT: 
We go into closed session. 

 (At this point in the proceedings, a portion of the transcript [pages 53 to 55] was extracted and sealed under separate cover, as the session was heard in camera)

(Pages 50 to 52 by Eleanor Bastian)  

MR. DOVI‑AVOUYI: 
Thank you, Madam President.  

The Defence is surprised that there is no clarification regarding the legal basis of these charges, and no evidence of the presence of the accused persons at the ceremony of 19th April 1994 has been brought.  Based on the allegations of paragraph 13 of the indictment relating to the inflammatory speech of President Sindikubwabo, held on the 19th of April 1994, none of the Prosecution witnesses, i.e. QBC, BRU or QB, produced any evidence on the presence. 

THE ENGLISH INTERPRETERS:  

We can hardly hear Madam President; she’s so far from her microphone.  

MR. DOVI‑AVOUYI: 

I was saying that, regarding the allegations of paragraph 13 of the indictment on the inflammatory speeches of President Sindikubwabo, held on the 19th of April 1994, none of the witnesses called by the Prosecution, that is, QBC, BRU and QB, produced any evidence on the presence of the accused persons on that occasion, such that it is not established that Hategekimana supported the views expressed by the president, and that he accepted to pursue the objectives stated during the ceremony, that is, the elimination of the Tutsi.  

On the killings of (sic) the primary school of Matyazo:  In paragraphs 278 and 279, of his closing brief, the Prosecutor claims that from the 21st of April, the Accused, Ildephonse Hategekimana, went to the Matyazo primary school.  That witness, QB, called by the Prosecutor, simply stated that he heard from refugees that this attack was carried out by soldiers from Camp Ngoma and Interahamwes.  

It should be pointed out that the Prosecutor himself is aware of the weakness of such evidence, which recounts only hearsay and not direct evidence against the accused person ‑‑ direct evidence against the accused person.  Witness BRU makes reference to the presence of soldiers only at the time that the bourgmestre, Kanyabashi, passed through to tell the refugees to assemble at the school.  She stated that the following day the refugees were killed with firearms and traditional weapons.  

It should also be pointed out that:  Here, nothing is said about the identity of the alleged soldiers and the possible presence of the Accused, since Witness BRU never stated that she knew the Accused, nor that she knew the soldiers of Camp Ngoma.  

The third witness called by the Prosecutor in relation to this scene, never said that he was present during ‑‑ when the soldiers came to the Matyazo primary school.  BRS just recounted hearsay, which were not verified, that other soldiers may have told him that Ildephonse Hategekimana gave orders that Tutsis be killed in the Ngoma and Matyazo secteur.  
The fact that the Prosecution called three witnesses to recount nothing but hearsay should point out to us – or, should point to the obvious inadequacy of the evidence of the Prosecution.  It is also fallacious to claim ‑‑ for the Prosecutor to claim that the accused person was at the primary school when none of the witnesses stated that he saw him.  

We find ourselves in a situation of approximations, which does not satisfy the requirements of fair trial.  

At paragraph 293, of the final brief of the Prosecution, the claim that Witness QB is of high morality is an indication of a presumption, Madam President -- a presumption which is not adequate to produce the evidence ‑‑ credible evidence for the Prosecutor.  Good morality is not absolute evidence.  You may even be aware that, in this Tribunal, there are reverend fathers who have been found guilty of genocide.  So, it’s not proper to say that good morality is absolute evidence.  

In relation to this witness, QB, who is a Tutsi, obviously, and who by his own admission benefited from various services and facilities from the soldiers, was not worried to come and charge the same soldiers who protected him; whereas, as a Tutsi, and on account of the fact that he was being sought, they could have eliminated him long ago.  

Whatever the case and the inadequacies of hearsay evidence, we should point out the aware of the credibility ‑‑ the lack of credibility of this witness, the Prosecution relies on the 

Rutaganda ‑‑ Rutaganda jurisprudence on its appreciation on hearsay evidence.  

However, Defence prays the Chamber to note that this decision, never had the effect of validating indirect, non‑reliable and non‑credible evidence which appears to be the case of the witnesses of the Prosecution.  

Besides the lack of credibility, reliability, it should be pointed out that the Defence witnesses, FSN, CDB, MLA, sufficiently proved the impossibility of soldiers of Camp Ngoma to have taken part in these killings. 

(Pages 56 to 57 by Eleanor Bastian)
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MR. DOVI-AVOUYI: 
FSN, an officer, explained to the Chamber that the protection of the physical ‑‑ the physical 


protection ‑‑ internal protection of persons is the duty of the gendarme and the police.  

He also said that Camp Ngoma was empty because most of the troops had been sent to the war front and in 1994 most of those were wounded soldiers and nurses for CDB.  Camp Ngoma had only 

war-injured persons who were not physically able to carry out the acts charged at the 

Matyazo primary school.  Besides, MLA said that the Matyazo refugees were massacred by bandits who came mainly from Matyazo.  And that according to information received, the soldiers of Camp Ngoma could not have taken part in those killings.  

Finally, since there was no evidence to establish that the Accused gave instructions to kill the Tutsi the Prosecution thesis, supported by evidence by witnesses talking about non‑identified persons, is not sufficient to support the charges brought against Ildephonse Hategekimana in his participation in the killing of the Tutsi civilian refugees at the Matyazo health centre.  

In paragraph 295 the Prosecutor claims that around the 21st and the 22nd of April the 

Matyazo health centre was attacked by soldiers guarding the centre and Interahamwes, and to support these allegations he called Witnesses QBC, QB, BYR, BYP and QCL.  

The Defence finds it strange that regarding these specific facts the Prosecution avoided calling firsthand witnesses of the events who certainly would have been difficult to be manipulated because they wouldn't be able to distort the facts.  And that is why the Prosecution called QB, QBC, 

whose ‑‑ that we proved in our submissions that they were not credible.  All these witnesses claimed that those massacres were ordered by the Accused but didn't offer any proof therefore.  BYR, in particular, is of the opinion that the refugees were killed because the Accused, 

Ildephonse Hategekimana, and his soldiers of Ngoma camp failed to protect them.  The truth is that such a reading of issues deals a blow to the Prosecution theory, according to which the Accused and his soldiers actively participated in the killing of those refugees.

The Defence would like to recall, once again, that the Ngoma camp had only injured persons and disabled persons who were incapable of carrying out the duties of protecting civilians.  And that the execution of such tasks was the responsibility of the administrative authorities, namely, the préfet, 

his bourgmestres and, in extraordinary circumstances, the national gendarme if so requested by the préfet.

In this regard the Defence would also like to recall that it offered ‑‑ tendered into evidence the 

legislative decree setting up the gendarmerie which describes the missions of the gendarmerie under ordinary circumstances and under extraordinary circumstances.  

However, it should have been pointed out that instead of adducing evidence for the facts alleged in support of the events that allegedly took place at the Matyazo health centre, the Prosecution nearly attacked Defence Witnesses BMR and CBJ.  

Accordingly, in order to request that the testimonies of Defence witnesses be set aside, the Prosecution made reference to the report under the site visit according to ‑‑ or which gave an estimate of a distance that was different from the estimation given by Witness CBJ.  In this respect it should simply be noted that insofar as that witness was concerned those were mere estimates, and I think mistakes are understandable in that case because to err is human.  

The Prosecution also seems to contest BMR's statement, according to which it would be impossible to cover the trip from Camp Ngoma to the Matyazo health centre within 30 to 40 minutes walking.  Oddly, however, while making criticisms the Prosecution doesn't offer any comparison, in such a way that he could show the time during which that distance can be covered.

Furthermore, the Prosecution also mentions the ban or the fact that the members of the population were not allowed to move about in order to challenge CBJ's statements concerning move ‑‑ his movements.  But even here, the Prosecution seems to forget that QB ‑‑ that his Witness QB claimed before this Trial Chamber that he also moved about during that same period.  The Prosecution attacked the document brought by BMR regarding his father's name and his ethnicity.  However, it should be noted that in the explanations given ‑‑ that the witness gave he was very coherent and edifying.  

On the whole, the Prosecution does not deny the fact that there was ‑‑ Gakwandi ‑‑ that Gakwandi had a shop at *********** -- and Gakwandi is spelt G‑A‑K‑W‑A‑N‑D‑I -- and which shop had an opening, that is a window that had a view on the ************ and that from where CBJ could see the attack of the refugees and identify the assailants.  The Prosecution does not deny the fact that BMR was able to take refuge at the ************ and that he was able to witness the attack and so saw the assailants.

In any case, the testimony of Defence Witness Faustin Ntilikina makes that intrusion by the soldiers implausible because in his testimony before the Trial Chamber he declared that there was no initiative for such operations about which the headquarters or the command quarters would have been informed.  And so consequently, if such operations took place, or if there was a decision that it should have taken place, he definitely would have been informed about it from or in his position.   

(By order of the Court, this portion of the transcript has been extracted and kept under separate cover)
The Prosecution ‑‑ 

MADAM PRESIDENT:

Can we move into closed session for a short while, please.

We will move into closed session.

(At this point in the proceedings, a portion of the transcript [pages 61 to 62] was extracted and sealed under separate cover, as the session was heard in camera)

(Pages 58 to 60 by Melissa Hook)

MR. DOVI-AVOUYI: 
Murder and rape in Sadiki  Sezirahiga's house.  

Insofar as these events are concerned, the Prosecution called Witnesses BRL, Sadiki and QCO.  The difference, we would like to note, that the main witness of this attack does not mention the presence of the Accused in the course of the event.

Furthermore, BRL acknowledged before the Trial Chamber that he had been tried by the 

Gacaca courts.  In any event, Defence Witness MBA, whose status as an ex‑convict in ************* was never challenged by the Prosecution ‑‑ and ************* is spelt ************************‑‑ contends that he took Sadiki's confessions while in prison.  And that his confessions regarding what happened in 

BRL's house never mentioned a soldier.  And so, according to the confessions of BRL himself, soldiers were never involved in the events that occurred at his house.  

The Prosecution (sic) wondered for quite some time why the Prosecution did not deem it necessary for the purpose of further enlightening the Trial Chamber to disclose the Gacaca case records of Sadiki.

Insofar as this is concerned, the Prosecution, once again, revisited with Exhibit P. 35 concerning a Defence witness, BTN, where he involved soldiers.  But as we have pointed out and explained a short while ago, this is a distortion of the tenor of that document.  But what is edifying and enlightening to us at this stage is the fact that the Prosecution did not challenge the existence of BTN's house, its location and the window through which he says he was able to witness the attack taking place at Sadiki's house.  

What is more, Witness BTN, who had the misfortune of being in prison at the same time with BRL, enlightened the Trial Chamber as to the perpetrators of the acts at Sadiki's house, namely, 

Jacques Habimana, a certain Fils, and all those other persons that I earlier named.  Whatever the case, this witness, that is, Witness BRL, is very inconsistent and lost credibility because he varies the theory of the presence of the Accused at the scene, which he claims to have observed on the day of the events.  And at some other time he says he got the information while he was in prison later.  

We should foreground the contradiction of the testimonies of these two witnesses when QCO claims that the soldiers passively looked on as the events were occurring, whereas BRL says they were the perpetrators of the acts.

Attack of the Butare Groupe scolaire.

Regarding the attack of the Butare secondary school or Groupe scolaire, the Prosecution called BRS who places the events within a time frame that goes beyond the scope of the indictment.  The indictment talks of killings on the 27th of April 1994, whereas BRS talks of May 1994.  This is a new fact that was not pleaded in the indictment.  

Worse still, it should be noted, and this above all else, that concerning the allegations of this witness, that his contentions -- and we heard them this afternoon -- that his contention that he was a soldier and that he was a member of Ngoma camp is doubtful insofar as the Defence witnesses, MLA and CBM2, were soldiers working in the same camp during that same time frame, testify that they knew nothing of the said Witness BRS in *************** in April 1994.

Even here the witness takes it out on the Defence Witness BS3 by calling him an assailant.  In this respect it should be recalled that the Defence has had to make an application to the Trial Chamber following the threats made on Witness BS3 after he gave testimony here.  As the Defence has pointed out, since he was not an eyewitness of the attack, contrary to BS3, Prosecution Witness BRS cannot be deemed to be credible regarding the facts relating to the attack and less still regarding the identity of the assailants.

Better still, we realise that contrary to BS3, Prosecution Witness BRS doesn't give any account of the attack or of the unfolding thereof.  The Prosecution thought it necessary to point out that the layout of the site was such that without the assistance of the soldiers the massacres would have taken place at the Butare Groupe scolaire.  

We would have liked that the Prosecution be more explicit and that it should explain what it means by layout or configuration of the site and it should tell us whether there were soldiers; and if so, who were those soldiers.  We saw the Prosecutor dwell on the fact that ‑‑ to the extent that a certain site was close to Ngoma camp, the assailants of that site could only be soldiers from Ngoma camp.  

Now, insofar as the Groupe scolaire is concerned, which is very close to another camp, why?  In this case why couldn't it have been soldiers of that camp who enabled the Groupe scolaire instead of soldiers from Ngoma camp which was further?  

In fact, what I mean is the ESO camp, which is close to Groupe scolaire.  Why?  When did the soldiers of ESO, since it's proximity that justifies or says who is the perpetrators of the acts?  So why did the Prosecution therefore not say that it is the soldiers from the ESO camp that perpetrated the acts there instead of those from Ngoma camp?  

In any case, when the Prosecution talks of soldiers so vaguely, it would be difficult to identify the persons, in fact, whether those persons are actually soldiers or whether those soldiers came from Ngoma camp.  And if we stay within the logic, according to which it is the proximity that determines the perpetrators of specific events, then it would be the soldiers from ESO camp.  

Concerning the massacre of refugees in Ngoma parish, in its final submissions, or final trial brief, the Defence talked about the defects in the indictment with respect to the allegations concerning this massacre.  And we'd like to refer the Trial Chamber to that.  

However, the Defence would like to draw the Chamber's attention to the fact that all the witnesses ‑‑ of all the witnesses that were called by the Prosecution, none of them was an eyewitness or personally witnessed the attack per se.  

What is more, when the case of QX was mentioned, it should be noted that QX was unable to describe the uniform that was worn by the Accused or the attire that was worn by the Accused and the uniform worn by soldiers that are supposed to have perpetrated the acts.  He merely said that the officers wore a portrait pin with an effigy.  So the Prosecution witness could not identify the Accused.  

And whatever the case, going by the confession of that witness itself, he was never ‑‑ 

(Pages 63 to 65 by Melissa Hook)
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MADAM PRESIDENT:


(French spoken)  Excusez-moi.  Vous avez dit que les officiers portaient quoi déjà?

MR. DOVI-AVOUYI:  

The insignia bearing the portrait of the head of state. 

MADAM PRESIDENT:

You may proceed.  Continue and conclude.  

MR. DOVI-AVOUYI:

Thank you.  I still have a short while.  I am almost done, Madam President.  

Furthermore, in his final pre‑trial brief, the Prosecution contended that the Accused allegedly was aware of Niyonteze's passage since he was acting on his orders.  However, it should be noted that there is 

no evidence that was adduced to support that fact besides the statement itself.  

Here also the Prosecution takes it out on the Defence witnesses MZA and ZML.  And insofar as MZA is concerned, the Prosecution blamed him for evaluating at 400 metres the distance between the 

secteur office and Ngoma church, whereas according to the report the distance was about 100 metres.  It should be mentioned MZA was never positive as to the distance that he was providing.  To him, it was only an estimate.  

The Prosecutor also relied on the report and said there is a large building called CELULONGO between the secteur office and the church and that only part of it was visible.  It should be noted that the report that the Prosecution relies on does not mention the date on which that building was erected, nor does it talk of the configuration of the area in 1994.  

The Prosecution mentions the fact that MZA was prosecuted and convicted, and offering to support his contention:  Exhibit P. 25, P. 26 and P. 27.  And the Prosecution's reason is that it is because he was the nephew of ***************************.  In any case, it should be noted that no conviction with respect to the events of the Ngoma parish was entered against that witness.  

The attack at the maison généralice of the Benebikira sisters:  

As we have indicated earlier on, we have developed in our briefs the various defects in the indictment which makes it difficult for this charge to hold.  In any case, in order to support the allegations we noted that the Prosecution called Witnesses QCQ, BYO and BYS.  And insofar as these witnesses are concerned, it should be noted that they blatantly contradicted themselves insofar as the identity of the assailants is concerned.  

Furthermore, and a short while ago, mention was made of Muvunyi's judgement, where it is said that the soldiers of Ngoma camp were responsible for the abductions and killings in the Benebikira convent.  It should be noted that in the judgement in question the Accused never ‑‑ was never party to the trial that led to that judgement.  It would be improper to make a decision binding on him, that is, a decision the production of which he did not participate in and which he is very much unaware of and about which he doesn't know the conditions under which the Trial Chamber reached a decision.  In any case, this is a decision that was appealed against and that no final ruling has been made on that decision.  Quite on the contrary, there is a decision, but what we were not told here is that the Appeals Chamber recast or reviewed the decision on that specific matter.  

Furthermore, when in order to drive home its theory the Prosecution mentions contradictions and attacks Witness RBU by showing surprise with RBU's attitude, and especially for not having warned Professor Karenzi, the Prosecution fails to say how such an attitude could constitute an offence.  

And what is more, when you claim that the Benebikira convent didn't have a fence in 1994.  Madam President, Your Honours, you should realise that this is an untruth.  In fact, when the Chamber went to the site ‑‑ went to visit the site and when it went to one end of the convent and through the window of a room everyone could notice, including the Prosecution, that there were old ‑‑ there was 

an old wall with an opening which at the time appeared to us to be the fence that the witness talked to us about.  So it is for want of arguments that the Prosecution engaged in speculation insofar as this witness is concerned, claiming that he was not a witness of this or that.  

Whatever the case, Witness RBU, whose testimony -- and the ground he has covered here with us has been very consistent and clear and should enlighten the Trial Chamber.  And here the Trial Chamber will realise that the contribution of the Defence with respect to the attack of the Benebikira convent is the most truthful.  I am done, and I thank you.  

MADAM PRESIDENT:

Thank you.

MR. DOVI‑AVOUYI:

I rest.

MADAM PRESIDENT:

Are we going to continue tomorrow, Mr. Prosecutor, if you want to rebut?  

MR. EGBE:

Certainly, we see a time management issue here.  Considering the fact that it is now almost 

past 6 o'clock, we intend to make full use of our entitlement of one hour for rebuttal, and I am sure 

the Defence will do that.  So what we suggest at this time is that we rise and we continue tomorrow.  Thank you, Your Honour.  

MR. DOVI:  

Madam President, I just want to remind the Trial Chamber that we still have to make representations on legal considerations and so we will wait until tomorrow to do that quickly before we proceed with the rebuttal and rejoinder.  

MADAM PRESIDENT:

Well, as you have said, that shouldn't take much time.

MR. DOVI:

Yes.

MADAM PRESIDENT:

We are going to resume deliberations of proceedings tomorrow at 9 a.m.  So this is it for today.  

The session stands adjourned, resumption tomorrow at 9 a.m.  

(Court adjourned at 1809H) 
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