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P R O C E E D I N G S 

MADAM PRESIDENT:

(No interpretation) 

It's working now.  It is working now.  

We'll proceed.  I will start proceedings.  

Registry, can you please call appearances this morning.  

MR. DIALLO:
Thank you, Madam President.  

Trial Chamber I (sic) of the ICTR, composed of Madam Ramaroson, Arlette, presiding, 
Judge Hikmet, Taghrid, and Judge Joseph Masanche, is sitting this Wednesday, 28 April 2010, in open session for oral arguments in the matter of the Prosecutor versus Ildephonse Hategekimana, 
Case No. ICTR‑00‑55B‑T. 
Thank you.
MADAM PRESIDENT:

May the parties introduce themselves beginning with the Prosecution bench.  

MR. EGBE: 
Your Honours, the Prosecution is represented today by myself, Bill Egbe, and with me 
Attorneys Peter Tafah and Disengi Mugeyo.  Our case manager, Ms. Fatoumata Traoré, is with us.  
Thank you very much, Your Honours.  

MADAM PRESIDENT:

Thank you.  

May the Defence also introduce themselves.  

MR. DOVI: 
Good morning, Madam President.  Your Honours, good morning.  

The Defence today is represented by myself, Robert Dovi, lead counsel, Mr. Ata‑Quam Claude Avouyi‑Dovi, co‑counsel.  And Mr. Jean Ntirugiribambe, our legal assistant, will be joining us any moment from now.  

MADAM PRESIDENT:

Thank you.  
Counsel, the Accused is not in court. 

MR. DOVI: 
Yes, we do realise that. 

MADAM PRESIDENT:

And don't you know the reasons therefor?  

MR. DOVI: 
No, Madam President.  

MADAM PRESIDENT:

Well, we are going to proceed with the proceedings in accordance with our decision of 26th April.  

Prosecution, you may take the floor.  

MR. EGBE: 
Just a minor matter that I want to bring to Your Honours' attention, and then the ‑‑ Mr. Tafah and Mr. Disengi Mugeyo will be on their feet to make our submissions in relation to ‑‑ 

MADAM PRESIDENT:

Can you kindly repeat what you just said. 

MR. EGBE: 
Your Honour, I just want to bring a minor matter to the attention of the Chamber, and then our attorneys will make their respective submissions.  

Your Honour, in your decision of the 27th of April, which is titled in French:  Order for the 
Accused Ildephonse Hategekimana to appear to be present in the oral argument sessions of 26th ‑‑ 
27 April 2010.  Your Honours, in paragraph 3 there is a typo there that I think I need to bring to your attention.  Paragraph 3 reads in French:  "However, the afternoon of 28 April 2010, the Accused no longer came to court."  I believe what was intended is "the afternoon of 26th April."  This is very material and it is important, and I thought I should bring that to the attention of the Chamber.  
Thank you very much, Your Honours.  

MADAM PRESIDENT:

Does the registry have anything to say about that?  

MR. DIALLO:
Madam President, I just want to make it clear that we noticed the error yesterday, and the error had been corrected before the document was served on the Accused yesterday afternoon.  Thank you.  

MADAM PRESIDENT:

And what did you put in place of 28 April?  

MR. DIALLO:
Of course, we did correct it and put 26th April.  

MADAM PRESIDENT:

Yes, that is a typographical error.  So you have corrected it, so that's fine.  We are going to send a corrigendum.  

You may proceed, Prosecution.  Thank you.

MR. EGBE: 
Your Honours, just to give the Bench an idea of what we intend to do this morning, today is ‑‑ today we are in our last allotment of time for the rebuttal, and as per your schedule, we have one hour to do the rebuttal.  We have organised ourselves.  Attorney Peter Tafah will commence and then Mr. ‑‑ 
Attorney Disengi Mugeyo will follow up.  I will take approximately 20 minutes at the end of their submissions to address Your Honours on sentencing.  Thank you very much, Your Honours.  

MADAM PRESIDENT:

You may take the floor, Counsel.  

MR. DOVI: 
Thank you, Madam President.  

Madam President, I do recall that at the end of the session of 26th April the Defence had requested that it be given some time before the Prosecution takes the floor, that it be granted a few minutes in order to address the legal considerations of the case.  And I believe that that request was granted, and so we would like to proceed in that manner.  

MADAM PRESIDENT:

Agreed.  

MR. DOVI: 
By the way, the order that the Prosecution has just mentioned was not served on us.  

MADAM PRESIDENT:

Well, I think you should make your request to the registry.  

MR. DOVI: 
Thank you, Madam President.  So do I have the floor, madam?  

Madam President, Your Honours, the Defence, for a start, tried to ‑‑ made an attempt to make a presentation of the case record as it saw it, which led us to talk to the Court about the factual analysis that was made.  It is appropriate that we should make submissions on the legal considerations.  But I would like to start by reassuring you that on account of the fact that we are aware that the 
Trial Chamber and the Accused have full knowledge of the legal considerations that have to do with the proceedings against the Accused, the procedure of the Defence at this stage will be ‑‑ or should be seen as a mere reminder of certain cardinal principles that will serve as a bedrock for the relevant analysis of the facts.  

Accordingly, without dwelling too much on the issue by an in‑depth and exhaustive legal analysis of the various charges, the Defence would merely briefly examine each of the counts in the following submissions.  But first some general legal considerations are in order.  

Madam President, Your Honours, indeed we believe that for a full understanding of the matter, there is a need to recall two general principles, namely, the principle of presumption of innocence and the concept of criminal responsibility in international law.  

Criminal responsibility can only be worth its salt and have its full credibility while serving as the bedrock of proper justice, devoid of any frustration only to the extent that it is based on this foundational principle, that is, the principle of presumption of innocence and its logical corollary, the burden of proof, which lies with the Prosecution.  This principle to us is crucial in the present case.  Indeed, 
Madam President, Your Honours, since the Accused is presumed to be innocent, it behoves the Prosecution to prove, and I insist, to prove beyond reasonable doubt that he is guilty, as clearly stipulated in Rule 87(A) of the Rules of Procedure and Evidence, which provides, in essence, as follows:  A finding of guilt may be reached only when a majority of the Chamber is satisfied that the guilt has been proven, that the guilt has been proven beyond reasonable doubt. 

This principle is and must be strictly applied since our primary concern should be to start from a sound basis in order to maintain the nobility, rigour and legitimacy of criminal law.  Certainly, 
Madam President, we see that the ICTR clearly adheres to this principle of Article 20.3 of the statute, which provides that the Accused shall be presumed innocent until proven guilty in accordance with the provisions of the present statute.  Thus provided, the principle of burden of proof has been covered and is today settled law in the first ‑‑ court of first instance as well as in the Appeals Chamber.  

The Prosecution is bound in law to prove the case alleged against the Accused beyond reasonable doubt.  Based on this, Madam President, Your Honours, the Prosecution must consequently prove not only the facts charged but also, and above all, the Accused's responsibility therefor.  The logical consequence of these two assumptions is that doubt, as slight as it is, should go to the benefit of the Accused and should therefore lead to his acquittal, pure and simple.  

I believe that the Trial Chamber is sufficiently enlightened and equipped to understand the scope of this legal principle which should broke no compromise.  

Our second principle, I will find this in the basis of criminal law in international law.  You’ve understood, Madam President, Your Honours, here we are alluding to Article 6.1 and 6.2 of the statute, which provides that whoever planned, instigated, ordered ‑‑ ordered, committed or otherwise aided and abetted the planning, the preparation or execution of the crimes covered by Articles 6.1 to 4 will be guilty.  

Similarly, Article 6.3 states as follows:  The fact that any of the acts referred to in Articles 6(a)(4) (sic) of the statute whilst committed by a subordinate does not relieve the superior of his criminal responsibility if he knew or had reasons to know that the subordinate was about to commit that act or had done so and that the superior did not take the necessary and reasonable measures to prevent commission of the said act or to punish the perpetrators thereof.  

And so in Article 6.1 and 6.3 of the statute we see the definition of the individual criminal responsibility and superior responsibility.  

Madam President, given the evidence given by the Prosecution and their shortcomings insofar as their form and substance is concerned, given their shortcomings and their insufficiencies and even their contradictions and their lack of relevance, I think all of this is sufficient to argue for the dismissal of the request for the conviction of the Accused, Ildephonse Hategekimana, purely and simply, based on both individual criminal responsibility and that of his responsibility as a superior.  

Indeed, with regard to the five forms of participation described under Article 6.1, namely, commission, planning, instigation, committing, aiding and abetting, none of them upon analysis were established in the present case.  If it is true, Madam President, that a possible participation of the Accused in the crimes charged can only and solely be considered insofar as his participation had a direct and significant impact on the commission of the crime, it can be argued only if the Accused actually participated in the crime under one of the forms provided for under Article 6.1.  

Since this is not the case, the evidence adduced by the Prosecution has been very insufficient and has lots of shortcomings, and I think this gives rise to doubt that should go to the benefit of the Accused.  

With regard to Article 6.3, Madam President, it is necessary ‑‑ it should be borne in mind that its acceptance is an exception to the cardinal principle according to which each person answers for himself before the criminal law.  No one shall be convicted for crimes committed by another person.  Thus, recourse to the principle should entail a rigorously strict interpretation that is limited to compliance with the prerequisite laid down by the law.  

In this regard, Madam President, it should be recalled that Article 6.3 stipulates three cumulative conditions that have to be satisfied:  The existence of a superior/subordinate relationship between the two where the perpetrator is under the effective control of the superior; the knowledge that a superior had that the ‑‑ a crime was about to be committed or had been committed; his failure to take measures to prevent or stop commission or to punish the perpetrator thereof.  

Without going into rather excessive details, the Defence would simply recall the specific nature of this form of responsibility, the potential danger created by such a charge which has led courts and tribunals to sound the alarm inviting judges to be vigilant and discerning in their analysis so as not to do injustice by convicting someone for the crimes of others over whom he had no real control or no effective control.  

In the present case, because of the prevailing chaos at the time of the events, it is indisputable that the circumstances in which the acts charged were committed makes it hard to qualify or facilitate this concept of effective control or to demonstrate what knowledge the Accused might have had of the conduct of his soldiers.  This is so clear that the Prosecution was unable to prove the contrary.  We are saying and we emphasise that the principles governing the matter are and remain applicable, and so any approach relating to command responsibility must be informed by the material facts of the case, by the objective circumstances of the events as recalled supra.  

Madam President, having recalled these general considerations, we would have wished to extend the debate on the legal analysis of the various counts, but since we are strapped for time, I am not going to take advantage of your generosity.  And so may I be allowed to file with the case records our ‑‑ the notes of our oral arguments, our closing arguments ‑‑ and we will give a copy thereof to the Prosecution ‑‑ so that the Trial Chamber can have an idea on the approach that the Defence has used both insofar as the individual criminal responsibility of the Accused for genocide as well as for the charge against him for murder as a crime against humanity and rape as a crime against humanity.  
In the event that the Trial Chamber will still continue to be generous to us and allow us ten minutes, we will deal with that small matter, and we'll be very grateful for that.  

MADAM PRESIDENT:

Well, we will give you ten minutes.  But I think that insofar as the notes are concerned, that is not necessary since we already have your closing briefs.  

MR. DOVI: 
Thank you very much, Madam President.  I will not ask for any more than that.  

Madam President, I think it is necessary for the Defence to make some prior observation ‑‑ preliminary observations with regard to the basis of the proceedings instituted against the Accused.  

And so under the first count, the Prosecution is charging the Accused with genocide.  
Thank you, Madam President.  Well, in order to stay ‑‑ because we're trying to respect the time constraints ‑‑ take into consideration time constraints, we forgot about interpretation.  

So, Madam President, under Count 1 the Prosecutor charges the Accused with genocide pursuant to Article 2.3(a) and Article 6.1 and 3 of the statute of this Tribunal, which refer to the killing of members of a targeted group.  However, paragraph 54 of the Prosecutor's pre‑trial brief shows that the Prosecution extends the charges of genocide to include acts causing serious bodily and mental harm to members of the Tutsi ethnic group following under paragraph 2.3(b) of the statute.  

However, according to the established jurisprudence of this Tribunal, as previously recalled and restated, the omission of a count or charge in an indictment can only be cured by the provision of timely, clear and consistent information.  In keeping with these remedies established by positive law, it is possible to cure the vagueness and imprecision of a vague and imprecise indictment with regard to the charges only by a timely disclosure to the Accused of clear and consistent information on the facts underpinning the charges.  

It is therefore ‑‑ an indictment therefore which is, simply and purely, silent on certain charges can be amended for the purposes of preferring the said charges only by using the procedure provided for under Article 50 of the rules.  In the instant case, the Prosecution has never filed a motion for the amendment of the October 1, 2007 indictment against Accused Hategekimana, whereas it is indisputable that the blatant shortcomings cannot be cured by the new charges covered in 
paragraph 54 of its pre‑trial brief.  

Furthermore, the pre‑trial brief in question fails to provide more ample details in a consistent manner regarding the vague and general allegations already pleaded in the indictment.  On the contrary, and strangely enough, that brief expanded the charges specifically pleaded by preferring new charges against Accused Hategekimana.  This does not amount to a clear and consistent notice adding specificity to a vague paragraph.  On the contrary, we are instead dealing with a de facto amendment of the amendment, which amendment did not comply with the requisite forms.  

Madam President, Your Honours, the Defence would like to recall that the Appeals Chamber reached the same conclusion in the Muvunyi judgement where it ruled that the pre‑trial brief and the annexed witness summaries expanded the charges specifically pleaded in the indictment by charging additional attacks involving the ESO camp soldiers based on superior responsibility, other than the one specifically mentioned in paragraph 3.29 of the indictment.  As a consequence, the new charges referred to in the pre‑trial brief which were not mentioned in the indictment drastically transformed the Prosecution case against the Accused.  

Under the circumstances, Madam President, Your Honours, the Accused’s trial will be unfair were the Trial Chamber to admit any Prosecution evidence based on the new charges for which the Prosecutor ought to have filed a motion for amendment of the October 1, 2007 indictment 

By referring only to Article 2.3(a) of the statute, the Prosecution clearly indicated its intention to charge the Accused with nothing else but murder, and the Trial Chamber should confine itself to that.  

That said, what else can we say with respect to the various counts?  Very quickly, beginning with genocide, insofar as genocide is concerned, the principles are recalled in our submissions, but I would make one statement regarding complicity in genocide.  Madam President, Your Honours, in order to charge Hategekimana with complicity in genocide, the Prosecution based itself on the allegations on paragraphs 6 to 33 of the indictment.  Here we will notice some confusion which seems to be entertained deliberately.  Now, you'll be the judge to that.  

The Defence notes before anything else that the charges referred to by the Prosecution insofar as complicity in murder is concerned ‑‑ in fact, the charges of genocide and complicity in genocide are exactly the same thing as those that we find in that indictment in support of the crime of genocide.  We have exactly the same facts that are used.  But then it is a fact that the same person cannot certainly be the main author or the principal perpetrator of a particular ‑‑ an individual cannot thus be both the principal perpetrator of a particular act and the accomplice thereto.  An act with which an accused is being charged cannot therefore be characterised both as an act of genocide and an act of complicity in genocide as pertains to this Accused.  The Accused cannot therefore be the perpetrator of a specific criminal act and at the same time be the accomplice of that same act.  

Since complicity is a borrowed offence in criminal law, the Prosecution cannot charge and has really erred in accusing the Accused of being both the principal perpetrator and an accomplice in the same circumstances of time, facts and place, which is why we can pray the Trial Chamber to find the Accused not guilty of complicity and complicity in genocide.  

Madam President, I do not want to take advantage of your generosity and so I would like that special attention should be given to the observations that the Defence has submitted in its closing brief with respect to the other ‑‑ three other points of law, which are murder as a crime against humanity and rape as a crime against humanity.  

I therefore thank you.  And in due ‑‑ and we are awaiting the rebuttal of the Prosecution in order to present our rejoinder and give our conclusion to the proceedings.  

MADAM PRESIDENT:

We thank you.  

And we will give the floor now to Prosecution.  

MR. TAFAH: 
Good morning, Madam President, Your Honours.  
Good morning, my colleagues for the Defence.  

Your Honours, when the Defence was making its submissions on Monday, they made presentation to the fact that Witness BYP, who is our witness, stated that the soldiers in Ngoma camp were all disabled.  Your Honours, we submit that that was a misrepresentation of the testimony of this witness.  All Prosecution witnesses, Your Honours, have been consistent on the fact that the soldiers in 

Ngoma camp were divided in three groups:  Those who were completely disabled, that's on wheelchairs and crutches; those who were disabled but could do other activities; and then you had the physically fit soldiers.  This evidence of the Prosecution, Your Honours, is consistent, and there is nowhere in the testimony of BYP that you will find these allegations by the Defence.  

Your Honours, it had been the Defence ‑‑ it had been the Defence that has demonstrated inconsistency throughout as to the fitness of soldiers of Ngoma military camp.  You have Defence witnesses like CBM2, CBN1 who will let you ‑‑ or who want you to believe that all the soldiers in Ngoma military camp were useless; they couldn't do anything; they couldn't even handle arms, even their own guns, 

Your Honour, to the extent that even a civilian Defence witness, CBJ, who was not even a resident of Ngoma and who passed through Ngoma military camp for the last time in 1991, testified before this Honourable Trial Chamber that all the soldiers Ngoma military camp in April 1994 were disabled, were useless.  Your Honours, unfortunately for these Defence witnesses, their own colleague, their own colleague, a senior major of the Rwandan army, Faustin Ntilikina, told you that there were platoons, there were platoons of soldiers that were in charge of the security of the camp. 

MADAM PRESIDENT:

I'm sorry to interrupt you.  Can you spell the difficult names, please.  It was Faustin Ntilikina. 

MR. TAFAH: 
Faustin is F‑A‑U‑S‑T‑I‑N.  Ntilikina is N‑T‑I‑L‑I‑K‑I‑N‑A. 


So, Your Honours, this witness now says there were able soldiers in this camp because you cannot be defending a camp or be in charge of the security of the camp if you are not able, if you are not physically fit, if you cannot carry a weapon.  And he talks of platoon, which therefore means it was not just one witness, Your Honour ‑‑ I mean one soldier.  It was more than one soldier.  

So what we are saying, in conclusion, Your Honours, in respect of this aspect is that the Prosecution has sufficiently proved that there were able soldiers in that camp.  And we've been very fair on the fact that there were some disabled soldiers.  We are not denying that fact, there were some disabled soldiers, and that even some of these disabled soldiers were still competent, were still capable enough to carry other activities.  Like Prosecution Witness BUQ.  He was ***********, but he was still in charge of the ********** doing work in the **********  He still had to go out of the camp to protect the ************** of the colonel, orders given to him by the Accused.  

So that was (inaudible), Your Honours, we proved beyond reasonable doubt that Ngoma camp soldiers in April and May 1994 had able soldiers, and these able soldiers with the Accused committed the charges against the Accused ‑‑ or committed the crimes against the Accused ‑‑ or which have been charged ‑‑ I mean the Accused has been charged for.  

Your Honours, the Defence will want that the testimony of BUR be corroborated.  Our submission is that the testimony of BUR, as strong as it is, does not need corroboration, because the jurisprudence of this Tribunal, which is established by you, is very clear on the issue of corroboration.  And that even BUR, Your Honours, was even an accomplice, his testimony does not need corroboration because you can caution yourself to rely on his testimony.  However, Your Honours, the testimony of BUR is corroborated by that of BUQ as to the meeting and the decision taken in that meeting of the 
7th of April 1994.  Paragraph 174 of our closing brief is clear on that.  

Your Honours, the Defence would want you to believe that, because Colonel Gatsinzi, as a commanding officer, ought to preside over the meeting of 7 April 1994.  Witness BUR testified that he did not see Colonel Gatsinzi.  

Let me spell Gatsinzi.  G‑A‑T‑S‑I‑N‑Z‑I.  

He testified that he did not see Gatsinzi and that is why Muvunyi presided over the meeting because Muvunyi was his deputy ‑‑ or he was the deputy of Gatsinzi.  And, Your Honours, there is no evidence before this Trial Chamber to the contrary.  

And, furthermore, Your Honours, my colleagues raised this argument that Muvunyi was never charged in respect of this meeting.  It's a simple submission we're making, Your Honours.  The trial before you is against the Accused and not Muvunyi.  And, furthermore, Your Honours, investigation in the 
Office of the Prosecutor is an ongoing process.  The fact that we will have evidence or information concerning a particular person at a particular time does not in any way stop us from charging another person who is involved in that crime.  So we are submitting, Your Honours, that the trial before you is against the Accused and not Muvunyi.  If Muvunyi was not charged at that time, it has nothing and it has no bearings on this charge against the Accused.  

Your Honours, they further misrepresent BUR because the Defence knows how powerful his testimony is in respect of the meeting of the 7th of April.  They go ahead at page (sic) 40 and 41 of their closing brief to introduce new facts ‑‑ to introduce new facts, and these new facts are to the effect that 
Major Christophe Bizimungu was a commander of Gikongoro region instead of Captain Sebuhura, testified to by Witness BUR.  

Christophe Bizimungu, Your Honours, Bizimungu is B‑I‑Z‑I‑M‑U‑N‑G‑U.  And then Sebuhura.  Sebuhura is S‑E‑B‑U‑H‑U‑R‑A 

Your Honour, there is no way, there's no way in the records of this Tribunal or this Trial Chamber in respect of this case where a witness testified to say that it was Major Christophe Bizimungu who was the commander of Gikongoro region.  We don't have that in our records ‑‑ in the Trial Chamber's records.  We are saying that this is evidence the Defence brought in in their submission, and this evidence ought to come from a witness, because this evidence is trying to contradict Witness BUR as to who was the commander of this region.  And that evidence cannot come from the Defence.  It should come from a witness or from the attorney for the Defence.  

Your Honours, the Prosecution has proved its case beyond all reasonable doubt that there was a meeting of military officers in ESO camp on the 7th of April 1994 where it was agree ‑‑ where the decision was that all Tutsis should be killed and Tutsi women and girls should be raped before being killed.  And that amounts to genocide.  

Your Honours, I will address you very briefly on issues raised concerning Jean-Bosco's abduction and death.  I don't intend to do it in closed session.  I will do it in open session because I've avoided circumstances where, you know, names or identities can come in.  

Your Honours, the Defence is requesting you to hold that the T‑shirt that was shown to you by one of the witnesses who testified in respect of this charge, that that T‑shirt is not authentic.  How are you sure it's a T‑shirt?  How can you ‑‑ Your Honours, we are submitting that this submission by the Defence is completely unfounded, it's irrelevant, considering the fact that they had the opportunity, 
Your Honours, they had the opportunities to put questions to the witness as to the T‑shirt.  That was never done.  They cannot at this stage raise issues that we are not even in the place to answer.  
The only person that could have answered those questions, Your Honours, in this 

Honourable Trial Chamber was the witness when that witness was testifying.  They had the opportunity in cross‑examination to ask those questions.  They never asked.  Our conclusion, Your Honours, is that the Defence believed and accepted that that T‑shirt was the one worn by ‑‑ that T‑shirt was the T‑shirt worn by Jean-Bosco the night he was abducted from their home.  

In respect of Jean-Bosco, Your Honours, the Defence would want you to believe that we did not prove who killed Jean-Bosco.  Your Honours, we have ‑‑ I mean, I don't see ‑‑ I don't see the kind of proof the Defence expected the Prosecution to prove again.  We have sufficiently proved, Your Honours, that Jean-Bosco was abducted by the Accused and soldiers from Ngoma camp.  And Jean-Bosco was found two days after, dead.  The reasonable conclusions, Your Honour ‑‑ the reasonable conclusion is that Jean-Bosco was killed by the Accused.  You abduct Jean-Bosco from their home.  Nobody sees Jean-Bosco until his body is found in the pine wood.  There is no other conclusion.  I mean, what we would say in law, that is very good circumstantial evidence.  It points to one direction, and the direction is this:  Those who abducted Jean-Bosco and took him away definitely killed him.  That is clear.  

Your Honours, on the ‑‑ so we are submitting, Your Honours, that we have sufficiently proved that 
Jean-Bosco was abducted and killed because he was a Tutsi.  We have proved that the killing of 
Jean-Bosco, even though an isolated case, fall within the genocide context, the genocide context in Rwanda from 7th of ‑‑ 6th of April after the death of the president.  

So the submission or the ‑‑ the submission of my learned colleagues to the effect that it was not ‑‑ it was not genocide are unfounded, Your Honours, because there was one genocide in Rwanda.  You didn't have a genocide in Butare.  You didn't have a genocide in Kigali.  It was one genocide, and that genocide started after the death of the president on the 6th of April 1994.  Jean-Bosco was killed because he was a Tutsi.
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MR. TAFAH (continued):
Your Honours, the visit of the interim president, to Butare, Sindikubwabo, on the 19th of April, is pleaded in a our indictment, our pre‑trial brief and our closing brief, as part of joint criminal enterprise.  The interim president was a member of this enterprise.  And it is our submission, which has been supported by the testimony of both the Defence and Prosecution witnesses, that the Accused was present during this visit.  And if for some reason the Accused was not present, the Accused carried out the call made by one of the members of the joint criminal enterprise, who was the interim president.  And that is why, Your Honours, as you will see in evidence, killings and massacres started in Matyazo, in Ngoma and other areas in Butare on the 20th, 21st and 22nd.  The killings at the dispensary were on the 21st ‑‑ sorry, the primary school ‑‑ I'm sorry ‑‑ on the 21st, and the dispensary on the 22nd.  All that was as a result of the call by a member of this joint criminal enterprise, that they were sleeping; they should stand up and carry out the killings.  And the Accused did exactly what the president asked them to do.  

Your Honours, on the Groupe scolaire attack, the Defence and the Prosecution have testified to one single attack at the Groupe scolaire, which resulted in the death of many Tutsi civilians.  These Tutsi civilians were selected or separated from the Hutus and killed because they were Tutsis.  

None of these witnesses, either for the Prosecution or the Defence, stated a specific date.  But, the Prosecution witness, BROS, whom all the records indicate that he was a soldier in Ngoma camp, in April and May 1994, testified that he did not remember the month, but that it might be May.  But, Your Honours, he was very clear on one thing:  And the one thing is that this attack took place after he returned from Mount Huye on the 24th of April 1994.  And we are submitting that the attack took place after the 24th of April 1994; it took place on the 27th of April 1994.  It, therefore, means that this witness, even though he does not specifically remember the exact date ‑‑ or, does not remember the exact date, is certain of the fact that the attack took place after the 24th of April 1994.  

Your Honours, on the attacks at the primary school and the dispensary at Matyazo, the evidence adduced by the Prosecution is overwhelming; to the effect that this attack was carried out by soldiers from Ngoma camp and armed civilians, Interahamwe.  The Defence would want you to believe that the evidence is based on hearsay evidence.  Your Honour, as you will assess the evidence you will see that it is consistent.  It is very, very consistent and it is the kind of hearsay you can rely on.  It is not only consistent, it is corroborative.  And, furthermore, Your Honours, there is nothing in law, in the jurisprudence of this Tribunal, that stops you from relying on hearsay, and the kind (inaudible) hearsay adduced in respect of the killings at Matyazo primary school and dispensary; it's corroborative.
Father Jérôme ‑‑ even though the Defence would want you to believe that he should not be believed, Father Jérôme has no reason to lie.  He was sitting in the parish of Ngoma; people who survived that attack came and told him of the presence of soldiers.  

Witness BROU, who had seen soldiers that day before the night of the attack, and recognised the Ngoma camp soldiers, testified that thereafter she was told that the attackers included soldiers from Ngoma camp.  BROU was a *********************************************.  She was living in ********************************; she recognised some of these soldiers facially.  

Your Honours, in this Tribunal, where we are, some of us have been working here for ten years, we can recognise people facially, but you might not know their names.  Defence would want you to believe that BROU ought to know the names.  It is not necessary.  

Sorry, Your Honour.

So, what we are saying, Your Honours, and it's our submission, that the attacks ‑‑ the two attacks at the primary school on the 21st, and the Matyazo health centre, on the 22nd, the Prosecution has proved beyond reasonable doubt that they were carried out by the Accused and soldiers from Ngoma camp, including armed civilians.

In respect of the Ngoma parish attack, Your Honours, we have sufficiently proved that that attack was carried out on the orders of the Accused, and that he was even present, even though he was not present throughout the attack.  Our witnesses are very credible witnesses.  If you link the attack of the 30th of April at the parish with the civilian attack on the 29th, Your Honours, there's only one conclusion, because on the 29th the armed civilians did not succeed.  The second in command of the Accused came and asked Father Jérôme to take him around to see the ‑‑ the ‑‑ the ‑‑ the refugees.  He went around and inspected the refugees, and he discovered that the refugees were ‑‑ in fact, they were ‑‑ they were tough, they were people who would resist any attack by civilians.  And that is even why he rebuked Father Jérôme, why he was keeping Inyenzi close to a military camp.  

And what happened the next day? 

They attacked the civilians now with soldiers.  And that is why they were able to massacre more than 400‑and‑something Tutsi civilians at Matyazo ‑‑ I'm sorry, at Ngoma parish.  Your Honours, we have proved beyond reasonable doubt that that attack included the Accused, his soldiers from Ngoma camp, and armed civilians that resulted in the death of hundreds of Tutsi civilians, just because they were Tutsis.  
Witness QX specifically testified that he pleaded with the soldiers to ******************** before he started killing the Tutsis ‑‑ the refugees.  And then he also ‑‑ the soldiers also separated the Hutus who were there from the Tutsis.  Your Honours, what is there, again, to prove that this attack was not targeting the Tutsis? 

In respect of the attack at the convents on the same 30th of April, Your Honours, we submit that we have sufficiently proved that the attack at the convent proved beyond reasonable doubt that the attack at the convent was carried out or was led by the Accused, and the attackers were soldiers from Ngoma camp and armed civilians.  Your Honours, there have been disconntations (sic) by the Defence, that soldiers were never involved in any of the attacks.  In fact, they did not limit themselves to Ngoma soldiers.  They said soldiers -- at all -- were not involved in the attack, and also, that the Accused was not even present in Ngoma or Butare.  

Your Honours, we've proved beyond reasonable doubt that the Accused and soldiers under his command, in Ngoma military camp, participated in all the crimes charged in the indictment under the genocide and complicity counts.  Even Defence witnesses, Your Honours, while trying to fabricate evidence in their own testimony, supported the fact that ‑‑ or, corroborated Prosecution evidence.  

When we said "testimony" we include exhibits we tendered in this trial.  And such are those that some of these exhibits include Prosecution Exhibit 35, where Defence Witness BTN, in statements he made earlier to Rwandan authorities -- not just in one instance, in two instances, Your Honours, he clearly said soldiers were involved.  But when he came before you here, he denied the presence of soldiers.  All he wanted you to believe is that he was induced to testify that soldiers were involved.  Your Honours, we are saying that he could not have been induced on two occasions to testify that soldiers were involved.  At the prisons, he indicated the presence of soldiers; at the Parquet, he indicated the presence of soldiers.  Your Honours, a reasonable conclusion is that this witness is not telling you the truth. 

The aspect of the Defence witness testimony that the Accused was not present:  Your Honours, we have proved beyond reasonable doubt, by all the witnesses who testified for the Prosecution in this case, that the Accused was present in Ngoma and Butare in April and May 1994.  Evidence by Defence witnesses is a fabrication, and the same Defence witnesses, Your Honours, contradict themselves.  While testifying on the Accused's absence, and the fact that they were not able soldiers in Ngoma camp, Defence Witness CNB2 testified that it was the general staff of the army that decided on the movement of soldiers.  And according to this witness, the Accused had been transferred to Kigali by the general staff in April 1994:  Transcript of 9 July 2009, page 42, lines 29 to 36.  

Another Defence witness who happened now to be working at the general staff where this Ngoma soldier is referring to, who was the one in charge of the activities as he testified before this Trial Chamber, Major Faustin Ntilikina, as he then was, testified that the Accused remained the commander of Ngoma camp until May, when he was replaced.  

Your Honours, the conclusion here is that all these Defence witnesses are not witnesses of truth and should not be believed, and that Your Honours should believe the testimony of Prosecution witnesses in respect of the presence of the Accused in Ngoma, in Butare in April and May 1994. 

Your Honours, we have extensively submitted in our closing brief about the credibility of the Defence witnesses in respect of the evidence they gave before this noble Trial Chamber, and we are submitting that, under no circumstances, Your Honours, would a military commander of a camp be away from the camp in times of war.  After 6th of April 1994, in Rwanda, the war started because RPF started coming in, and the war started seriously.  A commander of a camp cannot be out of the camp.  And we are saying that these witnesses are not witnesses of truth.  

As you will notice ‑‑ as you have noticed already, Your Honours, during the trial, some of these witnesses travelled to testify in this case using travel documents of other countries, changing their names in order to obtain travel documents.  Your Honours, in terms of credibility, can you believe a person who enters that witness box, takes an oath, and tells you that he's a Rwandan and, thereafter, in cross‑examination, it is discovered that that person has a passport that belongs to another country or that person changed his name to have a laissez‑passer.  Your Honours, can this person ‑‑ or, the character of this person amount to somebody that can be said to be honest or to be credible?  Your Honours, the answer is ‑‑ which I know you'll already have ‑‑ no.  

If he can stand there, and does not even disclose to you -- because it doesn't harm him in any way or her – that:  I have a Burundian passport, I'm a Burundian, but he tells you that:  I'm a Rwandan, but he has a Burundian passport, we are saying these are not credible people.  These are not people that you would expect to give credible testimony in trials before international tribunals of this standing.  

Your Honours, the simple answer was they told you it was for their own security.  Why security?  Was it security of witnesses ‑‑ or, security of witnesses in this Tribunal?  Is it applicable only to Defence witnesses?  The security of witnesses ‑‑ for we know, Your Honours, which you know very well as well ‑‑ is applicable to all witnesses; Prosecution witnesses and Defence witnesses.  And in the history of this Tribunal, Your Honours, we have never seen where witnesses are brought from their destinations by the Defence or the Prosecution, and we are submitting, Your Honours, that under the circumstances, how can a Trial Chamber expect witnesses who are brought by the Defence, by road, to this Tribunal, to be objective in what they're coming to say?  How can the testimony of these witnesses be said to be free from collusion?

A (inaudible) of these witnesses, Your Honours, who came to testify for the Defence here, live out of Rwanda; they live in foreign countries.  And the explanation they gave you was that:  Oh security were this.  The majority of the witnesses who testify here for the Defence are Hutu, if not all.  
In fact ‑‑ as a matter of fact, they are all, because, Your Honours, Witness BMRO, who alleged to be a Tutsi, is a very dishonest witness, because this is a witness who changed her identity in order to claim the property of the husband of her ‑‑ of ‑‑ of her late mother.  Can this witness be said to be a truthful witness, Your Honours?  A witness who changed her identity to claim property that does not belong to her, that cannot be an honest witness.  That is an extremely dishonest witness, and cannot be a credible witness before this Tribunal. 

Your Honours, as I said, these witnesses will tell you that they (inaudible) because of their security.  Your Honour, we are submitting that these witnesses are not telling you the truth.  These witnesses have a lot to hide, and a lot of it has to do with their role during the genocide.  We have exhibits put in in this trial, covering some of them, some who were involved.  But even some of the (inaudible) 
they -- those have exhibits.  Your Honours, it is extremely untrue ‑‑ untruthful to say that a pastor, who was a pastor in Rwanda, is now hanging somewhere else because he's afraid.  Afraid of what?  If his hands were clean, Your Honours, he would happily be in Rwanda today.  He is away from Rwanda because of his involvement, in one way or the other, in the events of April and May 1994. 

Your Honours, in conclusion, we submit that all Defence witnesses are not credible witnesses.  Unfortunately, Your Honours, I will put it as an act of God, in trying to fabricate the evidence to protect the accused person to discredit our witnesses, in one little way, some of them have corroborated the Prosecution's case, and that the evidence we have adduced, in this case, the Prosecution is beyond reasonable doubt that the Accused committed all the crimes charged in various paragraphs of the indictment under the genocide and complicity counts, and that you should, accordingly, find him guilty.  

That's my submission, Your Honours ‑‑ our submission.  

JUDGE HIKMET: 
Prosecution, try to restrict yourself to the time duration that you have given, you and your colleagues, because your colleague, the first one, he said that he needs 20 minutes.  And I think you have only 20 minutes.  So try to restrict yourself.

MR. MUGEYO:  

Thank you, Your Honour, Madam President, Your Honours.
In a few words, I am going to add on to the submissions of my colleague, Peter Tafah, regarding the abduction and the death of Jean‑Bosco Rugomboka.  

JUDGE HIKMET: 
Just a moment, are you going to do that in open session or closed session? 

MR. MUGEYO: 

I will try to do it in open session.  

Madam President, in the course of the Defence submissions, on the 26th of this month, that is, last Monday, in a desperate attempt to destroy the testimony of Witness QDC, whom we all know, in relation to the victim, Defence stated that Witness QDC vaguely confused the perpetrators of the abduction of Jean‑Bosco Rugomboka to soldiers.  

Since the Defence is not contesting the abduction and the death of Jean‑Bosco Rugomboka, they, however, submit that those who abducted Jean‑Bosco Rugomboka were members of the MRND party.  The witness demonstrated sufficiently that those who abducted Jean‑Bosco Rugomboka were soldiers.  Those soldiers were identified while they were searching -- conducting a search, and were identified as Camp Ngoma soldiers.  We've said that and we emphasise it.  Two of the Camp Ngoma soldiers were identified by occupants of the house from which the abduction was carried out.  The names of these soldiers were mentioned, and their belonging ‑‑ the fact that they belonged to Camp Ngoma has been verified.  These are soldier Gatwaza, G‑A‑T‑W‑A‑Z‑A, and soldier Pacifique; Pacifique as in Pacifique.  

Witness QDC, while the search was being conducted in the house, was informed, immediately, that the leader of the soldiers who was standing beside her was the commander of Camp Ngoma, and that his name was Bikomago.  The Defence is trying to distance the information to the effect that the witness heard that the person who was leading the attack was the commander of Camp Ngoma.  They are trying to distance him.  And they said it was later on, Madam President, Your Honours; it was not later on.  Hategekimana was identified immediately as being the commander of Camp Ngoma, leading those soldiers and Interahamwe who abducted Jean‑Bosco Rugomboka.  The testimony of QCN ‑‑ QDC was corroborated by Witness QCN.  The Chamber noted the proximity of his house and that of the victim, Jean‑Bosco.  (By order of the Court, this portion of the transcript has been extracted and kept under separate cover) 

Yes, Madam President ‑‑

MADAM PRESIDENT: 

(No interpretation)
MR. MUGEYO: 
(By order of the Court, this portion of the transcript has been extracted and kept under separate cover) of QCN and QDC and the house where Jean‑Bosco Rugomboka was abducted, that is to say, that at the time that Jean‑Bosco Rugomboka was abducted, they saw the soldiers, they were there.  Some of these soldiers, even at one point in time, came to speak to Witness QCN, ordering them not to telephone ‑‑ ordering them to go into their houses and allow them to operate.  

MADAM PRESIDENT: 
Can we go into closed session to deal with certain legal matters, please? 

(At this point in the proceedings, a portion of the transcript [page 20] was extracted and sealed under separate cover, as the session was heard in camera)

(Pages 13 to 19 by Eleanor Bastian)
MADAM PRESIDENT: 
Counsel for the Prosecution, can you slow down a little?  The stenographers are not able to cope with your pace.  

MR. MUGEYO: 
Yes, Madam President.  

Just one last issue on the identification of soldiers from Camp Ngoma on the day of the abduction of Jean‑Bosco.  That was also confirmed by one of the soldiers from Camp Ngoma, who was a witness in this trial; Prosecution Witness 1BYR.  

That witness corroborated the testimonies of QDC and QCN, regarding the soldiers who abducted Jean‑Bosco, because he saw them, in the morning, taking Jean‑Bosco to the camp.  He identified the said soldiers who abducted Jean‑Bosco as being Gatwaza, Pacifique, Niyonteze, the same soldiers who were recognised in Jean‑Bosco's house at the time he was abducted.  

That takes us to the question of the death; who perpetrated the killing.  Jean‑Bosco (sic) went to 
Jean-Bosco Rukogoma's house.  He was taken to the camp, tied up, and subsequently his body was discovered a few metres from the camp.  Is there any doubt about the perpetrators of this killing?  

Madam President, we submit that the Prosecutor has proved beyond reasonable doubt that the Accused and Camp Ngoma soldiers abducted Jean‑Bosco and killed him.  

Let me come back to BUR's credibility.  Yesterday, Defence counsel claimed that the Prosecutor has not proved the abduction of a girl from Benebikira convent, which is located close to the cathedral; that the Prosecutor did not prove the existence of the cathedral.  He even made an unfounded assertion, alleging that the Chamber ‑‑ that we were there and that we did not see anything.  We submit that the convent ‑‑ that the Chamber was not ‑‑ was never at this Benebikira convent which is close to the cathedral.  If the Defence went there they went by themselves, not with the Prosecutor and not with the Chamber.  

Witness BIR has said that it was in this convent, Benebikira, that Hategekimana abducted a girl.  Her testimony was corroborated by Witness BYO, regarding the existence of that convent next to the cathedral.  

Let me just read for you, in a minute, the testimony of BYO in the records of Monday ‑‑ 2009.  When he was asked how many Benebikira convents are there in Butare town, the answer of Witness BYO on lines 18 to 21, the transcript of Monday, 4th May 2009 -- the answer to this was that:  In Butare town there are four convents of the Benebikira order.  And in answer to another question put to the same witness, who testified in this trial, "Where do you live, today?"  The witness answered, "I live in the *************************************************************** 

MADAM PRESIDENT: 
I'm sorry Prosecutor, is that the transcript ‑‑ the French transcript or the English? 

MR. MUGEYO:  

It is the French version, page 14, lines 16 and 21, and page 11, lines 13 to 15.  This was transcript in closed session.  

Madam President, these were the submissions of the Defence.  And the Defence did not cross‑counter the assertions of the witness, that the abductions were imaginary.  The Defence did not call one witness to rebut the submission ‑‑ the evidence of witness and, as you realise, the Chamber did not take note of the non‑existence of the convent, as claims the Defence.  The convent that existed was the ‑‑ if it is said that there were four convents in Butare, the Chamber visited only one.  The Chamber did not visit the convent that is behind the cathedral.  

Let me conclude regarding the claim of contradictory evidence of Witness Sadiki and XR.  The Defence submission is that these witnesses contradicted each other when they gave written statements and during their testimonies before the Chamber.  These witnesses gave clear explanations to the Chamber, if ever there were any contradictions.  

Madam President, Your Honours, we say ‑‑ 

MADAM PRESIDENT: 
Take it slowly, Counsel, because the stenographers are not able to cope with your pace.  

MR. MUGEYO:  

Madam President, Your Honours, we are saying that Defence, if they thought they were going to use this argument of contradiction between written statement and evidence given in Court, Defence ought to have introduced the written statement as exhibit.  

The Chamber requested the Defence to enter the written statements of these witnesses and to enter them if they thought it was necessary.  The Defence did not do that.  The Chamber will note the explanations given by these witnesses regarding some of the differences that appeared in their written statements in relation to their evidence in court.  The Chamber does not have this statement which is said to be contradictory to the evidence as evidence ‑‑ as exhibit underpinning their session of defence. 

It's on this note ‑‑ 

MADAM PRESIDENT: 
Can you pause after each sentence, because you're just too fast.  Thank you.

MR. MUGEYO:  

I have concluded, Madam President.  Thank you.  

MADAM PRESIDENT: 
The Chamber would like to thank you, too.  

Counsel for the Prosecution, I see you are on your feet.  Do you want to make any submissions? 

MR. EGBE: 
Your Honours, we want to make our submissions on sentencing.  I understand that we bound ourselves, at the beginning of this session, when I indicated that we would stay within our time allotment; one hour.  I seek your indulgence to unbind ourselves, Your Honour.

I would crave your indulgence to grant me just 20 minutes to highlight some issues that I think are essential in sentencing.  

MADAM PRESIDENT: 
Yes, we give you the floor.  

MR. EGBE: 
Thank you, Your Honours.

Your Honours, we made our written submissions pursuant to Rule 86(C), in which we addressed this Chamber on matters of sentencing.  Those written submissions would be found on page 141 of our closing arguments.  

On this occasion, Your Honour, we simply wish to highlight a few salient issues that we believe are relevant as you retire to consider sentence in this case, in the event the Accused is found guilty.  

What I seek to address, in brief, today, are just the following factors, Your Honour:  The gravity of the crimes of the Accused; the individual circumstances of the Accused; aggravating circumstances; the total absence of mitigating circumstances, and I will conclude with the Prosecution's sentencing recommendations.  

Your Honours, genocide and crimes against humanity are the most serious offences known to law.  The charge of genocide constitutes the crime of crimes and must be taken into account when deciding sentence.  It is known, in international humanitarian law, that crimes against humanity shock the conscience of mankind because of their widespread and systematic nature.  

The Accused, Hategekimana, in our submission, is directly responsible for the killing of numerous innocent people in cold blood, with premeditation in an obscenely brutal manner.  We've led evidence that he acted as part of a joint criminal enterprise, involving senior civilian and military authorities.  

Your Honours will not miss the point made in the course of this trial, that the Accused had the means to prevent the deaths of these innocent victims; yet, he failed to do so.  

No sentence, in our submission, Your Honours, other than imprisonment for the remainder of his life properly reflects an appropriate and proportionate punishment for these grave crimes.  

During the events of April to May 1994, the Accused was the commander of Ngoma military camp in Butare préfecture.  He was a lieutenant in the Rwanda armed forces.  He exercised authority over the soldiers of Ngoma military camp.  Additionally, he was a member of the Butare préfectoral security council.  He remained in command until May 1994, when he was posted elsewhere.  These are the individual circumstances of the Accused.  

It is our submission that none of these known individual circumstances mitigates the seriousness of his crime.  Conversely, there are numerous aggravating circumstances, Your Honours, that we elaborated in our closing brief.  Suffice it, on this occasion, for me just to mention a few of them:  His position as a commander and his breach of trust is an aggravating circumstance;  his premeditation is an aggravating circumstance;  his direct participation as a perpetrator is an aggravating circumstance;  the duration of the suffering of his victims is as an aggravating circumstance.  

We have indicated, Your Honour, elaborately in our brief, that there are no mitigating circumstances, in our submission, that you will find to consider as you evaluate what punishment to mete out against the Accused.  The Accused never voluntarily gave himself up to the Tribunal.  The ICTR Registry, acting pursuant to an order of this Trial Chamber, proceeded to arrest the Accused on the 16th of February 2003, and transferred him to the ICTR detention centre, where he remained ‑‑ or, he remains until this day.  The Accused never showed any remorse; neither has he acknowledged his guilt.  

The Prosecution submits that Hategekimana deserves no consideration when Your Honours evaluate the existence or otherwise of mitigating circumstances.  

Since his arrest in February 2003, the Accused has been in the custody of this Tribunal.  It is our submission that he is entitled to credit for time that he has served in this Tribunal.  Taking into consideration the general principles of sentencing; namely, retribution, incapacitation, deterrence, gravity of the offences, the individual circumstances of the Accused, circumstances in aggravation, the absence of mitigating circumstances, the general practice regarding prison sentences in courts in Rwanda and all relevant international jurisprudence, the Prosecution submits that the most appropriate sentence, in this case, are concurrent, remainder of his life sentences for each of the counts of the indictment of which the Trial Chamber finds the accused person guilty.  

That said, Your Honours, we conclude with our prayer.  For all these reasons, Your Honour, and those stated during the trial, in our written submissions, in our oral arguments today, we pray, Your Honours, after deliberation and after issuing a reasoned opinion, to find Lieutenant Ildephonse Hategekimana:

guilty beyond a reasonable doubt of committing genocide, count 1; 
alternatively, to find him guilty beyond a reasonable doubt of committing complicity in genocide, count 2; 
guilty beyond a reasonable doubt, of committing murder as a crime against humanity, count 3; 
and guilty beyond a reasonable doubt of committing rape as a crime against humanity, count 4, 
and to sentence Ildephonse Hategekimana to imprisonment for the remainder of his life on each of the counts, to be served concurrently.  

Here is our concluding submission.  

And thank you very much for your indulgence.  

MADAM PRESIDENT: 
Thank you.

We will take a 15 minutes' break and come back at 10 minutes past 11. 

(Court recessed at 1055H) 
(Pages 21 to 25 by Eleanor Bastian)
(Court resumed at 1127H) 

MADAM PRESIDENT:

The Court is in session.

Counsel, you may take the floor. 

MR. DOVI-AVOUYI:
I'm obliged, Madam President.

Madam President, the essence of our rejoinder to the Prosecution rebuttal will focus on our previous submissions and our closing brief.  However, we'd like very quickly to make a few observations on issues that elicit a reaction from us.

Madam President, Your Honours, in its submissions of 26th April 2010 the Prosecution contended that the Defence was ill‑placed to contend in its final ‑‑ in its closing arguments, the arguments referring to the defects in the indictment, because such arguments were coming rather belatedly and that the 
Trial Chamber should set them aside.  We would like to point out that, for starters, that is a confession as to the shortcomings of the indictment, as pointed out by the Defence in its closing brief, as well as in its closing arguments.  

Furthermore, the Defence would have liked the Prosecution to indicate the basis for its saying that at this stage the Defence cannot give reasons justifying their contention that there are defects in the indictment brought against the Accused by the Prosecution.

Thirdly, the Defence should, and I must make such observations for the reason that in the event that we would have to have an appeal, such arguments cannot be brought up for the first time before the Appeals Chamber because it would be inadmissible.  So in the light of these submissions to the effect that there is no legal basis for the Prosecution claims on the matter, that is, if the Defence had to go even further ‑‑ had to go further with this trial to the Appeals Chamber, it would not raise the matter for the first time before the Appeals Chamber.  And also because the Prosecution itself in holding such a position is confessing or acknowledging that its indictment has serious defects.  

And in the light of all of the above it would be appropriate to consider with a lot of discernment the Defence's submissions with regard to the defects in the indictment.

Furthermore, this morning we were told that the soldiers of Ngoma camp were not disabled persons, or that at least they were not all disabled persons, and that this was a fact.  I would like in this regard to merely recall to the Trial Chamber that you do recollect, no doubt, that during the site visit the 
Trial Chamber and the parties had to face a number of difficulties in trying to explore the Ngoma camp.  And that in order to move forward with things the Prosecution suggested that we should call in a resource person who would be in a position to give us information on the premises.  

If my recollection did not ‑‑ does not fail me, I think I do remember that the Prosecution contacted the office of the public prosecutor in Kigali; and, if my recollection doesn't fail me either at this stage, a certain Murekezi was sent to assist us.  That gentleman who introduced himself as a soldier who had worked in Butare during the period in question and who was stationed in the ESO camp, if you remember, Madam President, this gentleman told us that the Ngoma camp was not operational because the soldiers that were there at the time were all disabled persons and that they were therefore incapable of ensuring their own safety.

Further, when our colleagues on the other side contend that the Defence witness, Faustin Ntirikina, made statements to the effect that that camp was capable of ensuring its own security, I'd like to point out that Faustin was working in Kigali where he lived and, therefore, was not abreast with the real situation in Ngoma camp.  And so Faustin didn't have an informed opinion that can enable the Prosecution to say with certainty that at that time the Ngoma camp security was not ensured by other persons.

You would also note, Madam President, Your Honours, that witnesses who used to work at ESO, and whose membership of that camp was not challenged, said here that it is not ESO soldiers who ensured security for Ngoma camp.

Madam President, in addition, the Prosecution sought to credit the theory, according to which 
witness ‑‑ Prosecution Witness BUR was credible, and that his testimony was corroborated by 
Witness BUQ.  Now, we're wondering, and rightly so, how Witness BUQ, who was not a soldier at all and who never witnessed the meeting in question, we're wondering how he could have corroborated the statements of BUR, who was a soldier ‑‑ supposedly a soldier in the ESO camp.  Now we'd like to know.

We've also been told that the meeting of 7th of April, which is the bedrock, the basis of the 
deplorable events that some people had to live through, and that that ‑‑ and how come 
Lieutenant Colonel Muvunyi was not prosecuted?  Either he led that meeting ‑‑ this is rather odd because we know that the Office of the Prosecutor is one.  And today if we no longer have the 

trial ‑‑ the trial attorney who's here before us, we'd have another person in his stead.  They all belong to the same office.  

So how therefore would they leave the person who was in charge, who should have ‑‑ who chaired that meeting, and they are rather choosing to prosecute the second person ‑‑ second in command at 
that ‑‑ who was at that meeting.  How, therefore ‑‑ why would they choose to prosecute Hategekimana for acts ‑‑ for such serious acts as those that we have in the indictment, instead of the person who actually convened and chaired that meeting?  

So we therefore are asking ourselves:  What is the use of the trial that we have before you here, Madam President?  

Madam President, regarding the speech made by President Sindikubwabo on the 19th of April, we were told this morning that Mr. Hategekimana was present at the meeting, which is not true, because nobody said here that he saw him, and even the Prosecution witnesses said that he was not at that meeting.  But by some intellectual gymnastics we were told that even if he was not there, he caused the resolutions taken during that meeting to be implemented.

Now, the question that we would like to put is:  From that meeting of the 19th of April ‑‑ if it's from that meeting of 19 April that the joint criminal enterprise was agreed on, now was it on the 6 ‑‑ on the 7 ‑‑ on the 19th April that the people planned to kill the Tutsis.  And if it was on the 6th of April, why did they have to wait until the 19th to start implementing such an enterprise.  And, as the Prosecution said, if we agree that it is -- the joint criminal enterprise is the means by which the crime is perpetrated and if it was agreed on on the 6th, why did we have to wait?  And if it wasn't on the 6th, and we have to follow the Prosecution logic it was on the 19th, and it is established that Mr. Hategekimana was not present at a meeting of the 19th.  So there are many questions that arise insofar as that matter is concerned.

Madam President, today our witnesses are being attacked.  That is even today.  And that some ‑‑ and it has been said that some of them have travel documents that do not reflect their real nationality or their identity.  And in that respect I'd like to say that I find it difficult to understand such a question, to the extent that to my knowledge having double or triple nationalities is not a crime in itself.  As far as we know, even the current president of Rwanda has Ugandan nationality and he also lived in Uganda, but he's also Rwandan as well.  

So what are witnesses being accused of?  Well, even in Rwanda we have examples of generals, of superior officers, who fled from Rwanda, and continue to flee from Rwanda today.  So, secondly, I think the question of security is real when they say that our witnesses have fled from Rwanda for security reasons.  So through speculations Prosecution is trying to ask why they left Rwanda.  I think these are real issues, this issue of security.  And, lastly, to address the issue of the convent near the 
Butare cathedral where Hategekimana allegedly abducted a young girl on the 15th of May 1994.  

I'd like to draw the attention of the Trial Chamber to the following facts:  1.  The Trial Chamber travelled to the convent and to the cathedral, that is for sure.  Now, what would you want the Trial Chamber to note about something that is in existence.  Above all, I would like to recall that in the indictment mention was never made of such a case, that is in the indictment.  It was only the Taba convent that was made reference to, to the extent that when you introduce in proceedings a witness, we understand that you are making closing arguments and you talk about a witness about whom we didn't carry out investigations, what do you want us to say?  We are only hearing for the first time about ‑‑ we only heard about the ‑‑ a convent near the cathedral here during proceedings.  We never carried out any investigations about that.  So what do you want us to ask questions about?  

And what is more, Madam President, you were told that that incident took place on the 15th of May.  I would like to recall that Mr. Hategekimana was a commander of Ngoma camp, and this is true.  But he was transferred from that camp.  And that what we know for certain, for sure, is that the day of ‑‑ the handing over took place in May.  In any case, at the time that the Prosecution claims that the Accused abducted a young girl from that imaginary convent, Mr. Hategekimana was no longer the commander of that camp.  In such ‑‑ and so he is the one, or his ghost who did the abduction?  

And on that question I'd like to end my submissions and the lead counsel will conclude our submissions.  Thank you. 

MR. DOVI:
Madam President, Your Honours, we will conclude.  We'll conclude by pointing out how much of the pertinent arguments in a case ‑‑ to what extent legal reality and commonsense transpires.  

There is the clear impossibility in this situation to charge the Accused on the basis of 
Article 6.1 and 6.3 in relation to the four counts contained in the indictment.  There's a legal impossibility there.  As such, Madam President, on the basis of an indictment, which can be criticised in so many respects, the Prosecutor is attempting ‑‑ is to bring into question the responsibility of Hategekimana for atrocities committed in the indictment.  

The hazardous nature of the various counts set forth in the indictment against Hategekimana would be the substance of the evidence of the various Prosecution witnesses who were called.  Those witnesses who stood out by their inconsistency, their lack of consistency, their contradictions, sometimes leading to a fundamental contradiction to their previous statements.  

There were a number of impressive ‑‑ the number of Prosecution witnesses called by the Prosecution was impressive.  And they came to testify before this Chamber on acts that they themselves never saw or never experienced.  It is therefore not surprising, Madam President ‑‑ it is therefore not surprising to note that the truth is deliberately distorted based on actual or invented facts and they are restituted in time or space in order to better embellish the Prosecution case.

Through its witnesses, the Prosecutor presented several versions of situations, situations on the same events, leaving the Chamber the task of choosing which version would be closest to the truth, or its truth, whereas it is for the Prosecution to submit the real facts and not alternatives or invented facts.  In so doing, the Prosecutor himself doubts his own evidence, and he did say this:  Don't dwell too much on the inconsistencies and the contradiction.  He said that, he repeated it.

Defence contends or submits that the Prosecutor did not prove beyond all reasonable doubt the allegations underpinning the counts with regard to both individual and superior responsibility.  The Defence has not only raised doubts, but it has gone beyond to clearly prove the innocence of Ildelphonse Hategekimana by calling 22 witnesses.  Indeed, Madam President, it is symptomatic of this consistency to note how the Prosecution in the execution of its first obligation to establish by clear, tangible, consistent, corroborative, reliable, relevant and convincing evidence has had the credit of resulting in a significantly obvious manner and, for want of consistency, to speculation, fallacy, error, evasion, inadequacy, inconsistency, fantasy and apocryphal.  

Regarding the alleged individual and personal responsibility of the Accused, nothing in the case has undisputedly sustained the Prosecution's rather fabricated allegations.  Here we're faced with a 
chaotic situation exacerbated here and there by inconsistencies indicating a total lack of evidence.  

Worse, worse.  The four cumulative conditions required for the Accused to incur criminal responsibility under Article 6.3 have not been established beyond a reasonable doubt by the Prosecutor that soldiers of Ngoma camp were never clearly, specifically and undisputedly identified.  I emphasise never.

Consequently, given the general confusion prevailing at the time of the events, the Prosecution has not adduced any evidence on the crimes committed by soldiers who were properly identified and under the defective control of the Accused Hategekimana and under the effective control of the Accused Hategekimana.

Moreover, and to date the Prosecutor has not adduced rebuttal evidence before the Chamber that identified soldiers ‑‑ identified soldiers of Ngoma camp who were placed under the effective authority of Lieutenant Hategekimana committed crimes he was aware of and did not take the necessary and reasonable measures to prevent them from committing such crimes or to punish the perpetrators.  Nothing of the sort.

Madam President, Your Honours, we believe and we submit ‑‑ we submit that the heterogeneous composition of the group ‑‑ the group of attackers, who incidentally were reigning as lords over the national ‑‑ the entire national territory at the time, can neither characterise any subordinate relationship with regard to the Accused nor identify the said attackers with or hastily assimilated them to soldiers of Ngoma camp.  It is established, further, that this camp housed only the war disabled.  This is not to 
be ‑‑ it's not at issue.  It's established.  Witnesses have established this.  

It is therefore undeniable that Lieutenant Ildelphonse Hategekimana's position, his physical identification ‑‑ his physical identification, his concise and credible version of the facts, perfectly corroborated by consistent witnesses, Madam President.  Remember, we had in this 
Chamber witnesses who stated that they committed the acts.  Never ‑‑ not on any occasion did we see Lieutenant Hategekimana.  They said we were the ones who were there.  We committed the acts.  Never was Lieutenant Hategekimana there.  He was never with us.  And these are witnesses who have been sentenced.  They came here to testify.

Finally, and fundamentally, it is clearly established that the Prosecutor is significantly ‑‑ has been significantly inadequate in providing probative evidence in support of his allegations.

(Pages 26 to 31 by Melissa Hook)
1200H 

MR. DOVI (continued):  

The burden of the evidence falls to the Prosecutor, and this inadequacy can only benefit the Accused who benefits from the presumption of innocence.  It is all for these reasons that we pray the Chamber to find the Accused, Ildephonse Hategekimana, not guilty and to acquit him accordingly.  

Madam President, Your Honours, your mission is a noble one.  The last hope on which we can place our hope ‑‑ or the last hope on which we can cling for justice to be served in the face of this impressive chain of operation set up by society, given this ‑‑ the impressive record of the ups and downs of justice, faced with these insinuations that may place your courts in the ranks of justice of the victor, faced with the possibility of using justice for political ends, it will be for you, Madam President, Your Honours; it will be for you, Madam President, Your Honours, to interpret the law with the sole objective of legal rigor and your conscience.  

Madam President, Your Honours, you are justice.  International justice is still you.  Serve justice to Ildephonse Hategekimana on the basis of the rigours of criminal law.  And since we all agree on the content and scope of presumption of innocence, and since the question remains regarding the quality of evidence produced by the Prosecutor, then, Madam President, Your Honours, serve justice to Ildephonse Hategekimana by simply acquitting him for the sole reason of inadequate evidence and on the basis of the principle of presumption of innocence.  

Madam President, additionally, I would like to plead for your clemency, taking into account the 
various circumstances, mitigating circumstances and the real circumstances that prevailed at the time of the events, and to pray your Chamber to limit any possible sentencing to the time served in the UNDF.  However, I quote ‑‑ 

However, Madam President, Your Honours, search and eventuality does not appear to conform with the legal reality that flows from this trial.  Therefore, the Defence remains convinced that only the acquittal of the Accused remains the answer, the only possible answer to the Prosecutor's charges.  That is why, Madam President, Your Honours ‑‑ that is why with all confidence, the Defence remains convinced by the idea that the Chamber, in full knowledge of the facts, would take the only ‑‑ or arrive at the only finding possible in this case, which is, the acquittal of Lieutenant Ildephonse Hategekimana.  

Madam President, Your Honours, the Defence has spoken.  

MADAM PRESIDENT:

The Chamber would like to thank you.  

Before we adjourn, I would like to read a letter from the Accused.  It is true that we have the choice between summarising the letter or reading it entirely.  But the Trial Chamber has decided to read it in its entirety so that none of the arguments that he has put forward is omitted and so that the entirety of its letter is recorded in our proceedings.  

Dated 28th of April 2010.  Subject:  Receptor of the order of the Chamber of 27th April 2010.  

"Madam President, I would like to extend my ‑‑ pay tribute to the Trial Chamber.  And in reference to your order of 27th April 2010 asking me to appear in court on 26th April 2010, I would like to bring to your attention that the reasons set out in my letter of 14 April 2010, my motion of 17th April 2010 and my two memos of 26th April 2010 requesting adjournment of the proceedings on the 26th of April 2010 still stand, which is why I cannot attend the proceedings of 28th April 2010."
On the same subject:  

"I would like to pray your Trial Chamber to consider that it is not for want of respect that I am asking what is the meaning of certain paragraphs of your order of 27th April 2010 or on the decision of 
your Chamber of 27th April 2010.  I feel that the Trial Chamber did not quite address my motion of 
17th April 2010, the subject of which was, and I quote:  'Extremely urgent motion of Hategekimana's request for adjournment of the closing arguments of his trial that was scheduled for the 26th of April.'  

"It would appear to me that in its decision of 26th April 2010, the Trial Chamber answered a crucial question, for sure, but which was put to it because it didn't fall within its brief.  I regrettably realised that your order of 26th April ‑‑ 27th April didn't quite understand my concerns to the effect that my counsel placed their interests before mine.  In fact, over the last two ‑‑ last months the two counsel that were assigned to me remained very united and their behaviour of 26th April 2010 confirm information that I got from authoritative sources; according to which, they were brothers of the same father and the 
same mother.  

"I will actually point out to the Trial Chamber respectfully that it is impossible for me to defend myself personally in accordance with Article 20.4(d) of the Statute.  Since I am not properly represented by counsel who want to ‑‑ who are there to protect my rights instead of representing only their own interests, I will pray the Trial Chamber to consider that my counsel refused to communicate with me, which is why I refused to be present at the closing arguments.  

"Since your Trial Chamber refused to adjourn proceedings of the 26th April so I can prepare this final phase of my trial, I suggested in paragraphs 43 and 44 of my closing brief.  I don't understand how an Accused who has been abandoned by the entire team that is supposed to advise him can assist him in his trial.  

"Madam President, please accept the assurance of my consideration and respect.  

Signed, Ildephonse Hategekimana, with copy to the registrar of the Tribunal.  Appended here is my memo to your Chamber on the 26th of April 2010 in the afternoon."  

Such, therefore, is the letter sent to us by the Accused, Hategekimana.  

Now, if the counsel doesn't have anything to add, we will rise.  

Please, be brief. 

 MR. DOVI:

Madam President, I am a lawyer and I am proud of the mission that is ours as lawyers.  I tried ‑‑ and I have always tried to the best of my capabilities to avail my clients of all the energy and strength needed to defend their interests.  

I confess, Madam President, that it is with passion that I seized the opportunity that was offered to me to defend Lieutenant Hategekimana, which is what I have done to be best of my capabilities, and as I ought to have done and I am proud of what I have done.  

For this man, since September 2004 I have been working for him and at all stages of his trial we did not have any problem.  I think you are witness to this.  Up until today I am a lawyer and I have responsibilities, vis-à-vis my client.  I am also a man and I also have my own little ego or pride.  It is true that at some point, especially at the time that I wasn't expecting, I realised some tendencies in my client and the first thing that I did was to bring together my team and to serve on them notice as to my intentions to withdraw from the trial.  But I also have obligations towards the Trial Chamber.  I have to answer to the directions of the Trial Chamber and that is what I have done so far.  

But I believe that a man at some point has to sit back ‑‑ look back and take decisions.  I took a decision and I served notice on the DCDMS about my intention to withdraw.  I will not want for anything in the world that my presence should complicate matters or create complications for anyone.  And so I reflected on a decision that may satisfy all the requirements, namely, my obligations vis-à-vis my client and vis-à-vis the Trial Chamber.  
And concerning the Trial Chamber, I have had to take charge of this case up until the 
closing arguments.  
Today I consider that my obligations ‑‑ or I think that I can put page to my obligations, vis-à-vis the Trial Chamber, and to this effect, I sent a letter to the DCDMS notifying them of my intention to withdraw from this trial.  Concurrently, I asked them to authorise me to authorise the co‑counsel to take charge of the proceedings in the next session.  I think it would be difficult for me to continue to work in a trial that apparently would put me in disharmony with my client.  I think here there is an obvious problem for which I have to come up with a solution.  The problem is there is incompatibility between the two of us today.  
I would be disrespectful if I didn't talk about this to the Trial Chamber.  It is true that it behooves the registry to take a decision.  But if the registry were to grant my request, I would like the Trial Chamber to understand that it would be difficult under the circumstances to continue to work with this man to whom I have been absolutely devoted so far.  I think I have filed a copy of this letter ‑‑ or I think I have obtained a copy of this letter from the Trial Chamber and I hope Madam President and the Judges will understand my decision and that a response and answer should be given to it, that is, a positive answer should be given to it.  

MADAM PRESIDENT:

The Trial Chamber thanks you and takes note of your decision to withdraw from the trial.  And the Trial Chamber will request ‑‑ will direct the registry to take all ‑‑ make all arrangements to ensure that the rights of the Accused are protected.  

And as concerns the motion of the Accused, the Trial Chamber will give its final decision addressing all the points that it raised in the letter.  Now, we are going to end the session.  

We would like to thank all those who contributed, directly or indirectly, to the work of the Trial Chamber, whether it is the Prosecution Bench or the Defence Bench, we would like to thank all of you.  

We would like to thank the legal officers, as well, the interpreters, the stenographers, the 
security officers, and I hope I have not forgotten anyone.  So we thank all of you and we wish you  success in other matters in which you are working.  

We would like to ‑‑ we would probably only meet when we will be giving the sentence.  You will be informed of the sentencing date subsequently.  That said, the session is declared closed.  I thank you.  

(Court adjourned at 1217H) 
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