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INTERIM ADMINISTRATION OF KOSOVO

P.nr. 38/99

IN THE NAME OF THE PEOPLE

MITROVICA DISTRICT COURT, with its trial chamber consisting of Judge Mahmut HALIMI, presiding judge; Christer KARPHAMMER, judge; and judge jurors Enver RAMAXHIKU, Bejtullah MUSTAFA and Shaban MLINAKU, members, and clerk Jasmina PAŠIĆ, in the criminal case against the accused Lazar GLIGOROVSKI and Nenad PAVIČEVIĆ, both from Mitrovica, defended by the lawyers Zoran DESPOTOVIĆ, Miodrag BRKLJAĆ and Miro DELEVIĆ, charged with murder under Article 30, Paragraph 3 in conjunction with Paragraph 2, Item 3 of the LPK /Kosovo Penal Code/  in conjunction with Article 22 of the LPJ /Yugoslav Penal Code/; and with the accused Lazar GLIGOROVSKI also accused of the crime of illegally possessing weapons or explosives under Article 199 Paragraph 3 in conjunction with Paragraph 1 of the LPK, committed concurrently, on the basis of the indictment of the Mitrovica District Public Prosecutor PP Nr. 1/99 of 29 December 1999, following the public trial held on 7, 8, 21, 22 August and 7 September 2000, pronounces on 16 November 2000, in the presence of Public Prosecutor Muharem RAMADANI, the accused Lazar GLIGOROVSKI and his defence counsel Zoran DESPOTOVIĆ and Miodrag BRKLJAĆ and also the lawyer Miro DELEVIĆ, the defence counsel of the accused, the following

JUDGEMENT

I.

   The accused Lazar GLIGOROVSKI, sone of Žika and Blagica nee Blagarodna, born on 28 November 1954 in Skopje, permanently resident at 7 Cetinje Street, Mitrovica, a  painter of Macedonian ethnicity, married, father of three children, who completed regular military service at Slavonska Požega in 1973, of average financial means, without previous convictions, not under investigation for any other offences, and detained on remand from 7 July 1999 until 16 November 2000.


   In accordance with Article 350, Item 3 of the LPP /Law on Penal Procedure/

IS ACQUITTED

BECAUSE: On 25 March 1999 at about 0030 hours in Mitrovica, in collaboration with the accused Nenad PAVIČEVIĆ and two so far  unidentified persons, intentionally and out of the base motivation of ethnic hatred, killed three people.  Armed with guns, they came to the hose of the now deceased Agim HAJRIZI in Cetinje Street and broke down the door.  The accused Lazar and an unidentified person stood guard at the door and at the window of the apartment opposite so that no member of the family of the late Agim could leave the house, while the accused Nenad and another unidentified person entered the house with an automatic rifle of unknown calibre and manufacture.  They fired directly at the now deceased Agim HAJRIZI at close range, at his mother, the late Nazmije HAJRIZI, and his son Ilir HAJRIZI, who sustained serious injuries from which they died on the spot.

By collaborating in this way., the accused committed the crime of murder under Article 30, Paragraph 3 in conjunction with Paragraph 2 Item 3 of the LPK in conjunction with Article 22 of the LPJ.  

Trial costs will be borne by the court.

In accordance with Article 351 paragraph 1 of the LPP.

Is declared guilty
BECAUSE:  he carried firearms without authorization, consisting of:  two M-75 hand grenades, two semi-automatic rifles Nr. 87149 and 874589 and one automatic rifle Nr. 151159 and a considerable quantity of ammunition consisting of 1,199 7.62 mm. Bullets, until 7 July 1999, when members of the French Gendarmerie searched his house, found these items that citizens are not permitted to possess, and seized them,

   thereby committing the crime of illegal possession of weapons or explosives under Article 199 Paragraph 3 in conjunction with Paragraph 1 of the LPK.

   The court therefore, applying Articles 41, 42, 51, 52, 53 of the LPJ, pronounces a

SUSPENDED SENTENCE

under which he is sentenced to 2 (two) years’ IMPRISONMENT, a sentence that will not be enforced unless he commits new or similar crimes within a period of four years, including the time spent in remand custody from 7 July 1999 to 16 November 2000.

   The accused Lazar GLIGOROVSKI is obliged too pay the lump-sum of 350 German marks  to the court within 15 days after this judgement takes effect, while trial costs will be borne by the court.

II.

   The accused Nenad PAVIČEVIĆ from Mitrovica, a policeman at the Ministry of Internal Affairs of Serbia, Mitrovica SPB /Secretariat for Internal Affairs/, is a fugitive at an unknown address in the Republic of Serbia and is beyond the reach of prosecuting authorities of the Interim Administration in Kosovo.

   In accordance with Article 351 Paragraph 1 of the LPP

Is declared guilty

   BECAUSE:  At about 0030 hours On 25 March 1999 on Cetinje Street in Mitrovica, in collaboration with Ratko ANTONIJEVIĆ, Dejan SAVIĆ, Boban N. and two other unidentified persons, intentionally and from the base motivation of ethnic hatred, killed three people;  armed with guns, they arrived in two black cars of unidentified make, which they parked in front of the house of the now-deceased Agim HAJRIZI.  While the drivers remained in the cars, the aforementioned persons broke down the house door, entered the rooms of the house and fired many times at close range with automatic weapons of unidentified calibre and manufacture at the now-deceased Agim HAJRIZI, his mother the late Nazmije HAJRIZI and his son, the now-deceased Agim HAJRIZI, causing severe bodily injuries from which these three persons died on the spot. 


Thereby, in collaboration with Ratko ANTONIJEVIĆ, Dejan SAVIĆ, Boban N. and four other unidentified persons, they committed the crime of murder under Article 30, Paragraph 3 in conjunction with Paragraph 2 item 3 of the LPK and Article 22 of the LPJ.

   The court, applying the dispositions of Articles 41 and 42 of the LPJ, 

CONVICTS

 the accused to a prison sentence of 20 (twenty) years to start from the moment of his detention.

The accused is obliged to pay the costs of the trial according to the expense sheet, and to pay the court the lump-sum of 800 German marks, within 15 days after this judgement takes effect.

The injured party Afërdita HAJRIZI is directed to present a civil in pursuit of her property claims.

Reasons

The Public Prosecutor of Mitrovica District laid indictment PP. Nr. 1/99 of 29 December 1999 against the accused Lazar GLIGOROVSKI and Nenad PAVIČEVIĆ, both from Mitrovica because of the crime of murder under Article 30 Paragraph 3 in conjunction with Paragraph 2 Item 3 of the LPK in conjunction with Article 22 of the LPJ, while the accused Lazar GLIGOROVSKI is also charged with the crime of illegally possessing weapons or explosives under Article 199 paragraph 3 in conjunction with paragraph 1 of the LPK, committed concurrently.


Setting forth the indictment, Public Prosecutor Muharem RAMADANI, summing up at the examination-in-chief, entirely stood by the indictment and the proposals it contained, with small corrections in the factual description of the crime of murder.

Defending the accused Lazar GLIGOROVSKI, the lawyers Zoran DESPOTOVIĆ and Miodrag BRKLJAĆ stated in their summing up that it had not been proved that the accused Lazar had committed the crime of which he was charged.  Regarding the crime of murder, they stressed above all that it had not in any way been proved that the accused has acted as a joint perpetrator in the killing of the late Agim, Ilir and Nazmije HAJRIZI, because for this element the law requires proof of prior agreement among the perpetrators, allocating roles and specific actions in committing the offence.  The case of the prosecution cannot be justified on the basis of such evidenc as the testimonies of Adem and Ardijan DASHEVCI and of Bujar SHALA, which, given to the investigators and at the examination-in-chief, are diametrically opposed to the statement made by the injured party, the witness Afërdita HAJRIZI.  They therefore proposed that the accused should be acquitted for lack of evidence in accordance with Article 300 paragraph 3 of the LPP.

Regarding the crime of illegal possession of weapons and explosives, they stressed that the accused had been mobilized by the VJ /Yugoslav Army/ and for this reason had been entrusted with large quantities of these weapons.  This rules out any question of illegality, one of the most vital elements of the crime of which he is charged.  He therefore did not possess weapons without authorization, a legal condition for the existence of this crime.  KFOR publicly called for weapons to be handed in only four months after the end of the war.  They proposed that he should also be acquitted of this charge, as above.

Defending the accused Nenad PAVIČEVIĆ, the lawyer Miro DELEVIĆ, associating himself with the defence summing up as quoted above, stressed that the evidence adduced at the examination-in-chief did not prove that the defendant had committed the crime attributed to him, and therefore proposed that the court should acquit him in accordance with Article 350, paragraph 3 of the LPP.


The accused Lazar GLIGOROVSKI, in his summing up, stood by the speech of his defence counsel and also his own defence, whose contents are here presented as follows:

The accused stated both under investigation and at the examination-in-chief that he had not committed the crime of murder, that he had been a neighbour of the late Agim and his family, had known them well, and had not been on bad terms with them.  He stated further in his defence that on 25 March 1999 he had been at home with his family and that it was only at about 0900 in the morning, when setting off for work, that he noticed a Tamić truck and the police outside the home of the late Agim.  He stated that, while continuing on his way, he met a person by the corner of the department store who told him that somebody had killed his neighbours.

After arriving at his workplace at the Medical Centre, he was informed of the mobilisation summons and responded to it:  At about 1400 hours, he reported for mobilisation and apart from a uniform was also entrusted with a semiautomatic rifle and 320 rounds of ammunition for it.  

Regarding the crime of illegally possessing weapons and explosives, the accused Lazar GLIGOROVSKI stated that in his defence that besides the gun and ammunition already mentioned, and which the VJ had entrusted to him, there were also found at his home an automatic rifle and case of ammunition and two hand grenades which were the property of his son’s friend Bane SIMIĆ, and which he had set aside until he found a place to put them.  He had given a semiautomatic rifle to his friend Vlado with the instruction to hand it over in Zveçan when it was to be returned.  In conclusion, he stated that he did not know that it was forbidden to possess these weapons because he had been entrusted with them and had waited until their return was requested.

Considering the evidence at the examination-in-chief, after assessing each piece of evidence individually and in connection with each other as a whole, the court noted the following factual situation:

The accused Lazar GLIGOROVSKI and Nenad PAVIČEVIĆ had lived until the end of the war on Cetinje Street in Mitrovica, near the city library and the Lux Department Store.  The late Agim HAJRIZI and his family had lived in their own house on the same street.

The accused Lazar lived on the ground floor of the old building of the Health Centre, which is opposite the house of the now-deceased Agim HAJRIZI.  The windows of the apartment of the accused look out on the street and the department store parking lot, both giving a good view of the house of the now deceased Agim HAJRIZI.  The distance between the two buildings is 16 metres.  Near the house of the deceased Agim and in the direction of the library is the house of the accused Nenad PAVIČEVIĆ.  The two properties are separated only by the surrounding wall in between and the distance between the entrance door to the yard of the accused Nenad PAVIČEVIĆ and the entrance door to the house of the late Agim is 11 metres.

The accused Lazar GLIGOROVSKI worked for a long time as a painter at the “30 July” Medical Centre in Mitrovica.  His neighbours knew him as a drinker who when drunk was liable to cause problems to his own family and his neighbours, as on 12 August 1998, when, in a state of intoxication, he fired his automatic rifle into the air late at night from the window of his apartment, disturbing the HAJRIZI family, whose house, as stated, it opposite the apartment of the accused Lazar.

It has not been shown that the this accused was involved in any conflict with the HAJRIZI family during the time between this incident and the day in question.

The accused Nenad PAVIÇEVIĆ also lived in his own home in the aforementioned neighbourhood until the end of the war and the evidence does not indicate any conflict between him and the family of the late Agim, apart from those in connection with his duties.  Nenad was employed as a policeman by the SUP in Mitrovica, like Ratko ANĐELKOVIĆ, Dejan SAVIĆ and Boban N.


The late Agim HAJRIZI was well known in the city of Mitrovica as a distinguished political activist and until 1994 had been chairman of the independent trade union of the Trepça Battery Factory.  In 1994-1995 he was appointed chairman of the Mitrovica local government and finally, until his murder, was chairman of the Assembly of the Union of Independent Trade Unions of Kosovo.

Because of his activities of this kind, he was harassed and threatened several times by the authorities of the Serbian regime:  the regime considered these political institutions and trade unions to be parallel authorities, and therefore attempted to obstruct and crush all their activities.

This court is therefore convinced that, on the first night of the NATO attacks against Yugoslavia, the accused Nenad, considering the late Agim to be someone whose trade union and political activities had helped to bring about these attacks, and being aware of his activities from personal knowledge and from the information possessed by the police authorities where he worked, either made a prior agreement or received an order from his superiors at work.  Then, at about 0030 hours on 25 March 1999 he accompanied and acted together with the policemen Ratko ANTONIJEVIĆ, Dejan SAVIĆ, Boban N. and four other so-far unidentified persons, who drew up in front of the house of the late Agim in two luxurious black cars of unknown make.  Except for the drivers, they got out and went up to the door of the late Agim’s house, breaking it down and removing the barricade that Agim had raised inside his house to defend himself and his family from any possible attack.

Agim and the other members of the family (mother Nazmije, wife Afërdita, and the three children) were all in the rooms on the ground floor of the house.  When they heard the din made as the door was broken down and the barricade removed,  Agim telephoned his cousin Abdullah BANJSKA and told him what was happening, requesting him to ask his Serbian neighbour “Pepo” for help.  He ordered his wife, the injured party and witness Afërdita HAJRIZI to take the children (two sons and one daughter) and to hide in the loft of the house, telling her at the same time that if anything happened she should remember that besides the accused Nenad (whose voice Afërdita too had recognised), there were also the policemen Ratko ANTONIJEVIĆ, Dejan SAVIĆ and Boban N. (who the witness also saw from the window when he was in front of the entrance door to the house) and two other persons who Agim did not know either.  there were also two unidentified people in the drivers’ seats of the two cars that drew up in front of the house.


    After the witness Afërdita started up the stairs to the loft with the children, Agim and his mother, the now-deceased Nazmije, remained in the corridor of the house.  The now-deceased Ilir, aged between 12 and 13, no doubt impelled by a sense of the danger threatening his father, let go of the hand of his mother, the witness Afërdita, and went back to his father and grandmother in the corridor, while the witness Afërdita and the two other children managed to hide in the loft.  At that moment, the accused Nenad and the aforementioned persons reached the corridor of the house, and as soon as they saw Agim, his mother Nazmije, and his son Ilir, they fired their guns at Agim.  Nazmije begged them not to kill her son., and they pointed their guns at her and fired an undetermined number of bullets, also killing the 13-year-old Ilir.  Thus the accused Nenad, in collaboration with Ratko ANTONIJEVIĆ, Dejan SAVIĆ, Boban N. and two other so-far unidentified persons, while two others acted as guards in the cars parked outside Agim’s house, killed these three people, giving vent to their hatred for all the doings of the late Agim as an Albanian, carrying out the orders of their superiors, and expressing their criminal fury.

After perpetrating this serious crime, and in the belief that the other members of the family were not in the house, they turned back and went out of the house door to the parked cars, leaving in an unknown direction.

The witness Afërdita then heard doors opening and closing, and of the two cars, in which the accused and others had arrived, starting their engines and leaving.  When she felt sure that the killers had left, she came down from the loft to the corridor, where she saw the bodies of Agim, Ilir, and Nazmije.  She covered them with a blanket so that the children would not see them and then went to fetch the children from the loft.  She left the house and went to a neighbour and then in the morning went with her children to her brothers in the Tavnik neighbourhood of Mitrovica, to hide from the police.


Regarding the involvement and possible contribution of the accused Lazar GLIGOROVSKI in the crime of murder, of which the indictment charges him, the court will set forth its arguments below, when considering the question of collaboration.


Regarding the crime of illegal possession of weapons and explosives, of which Lazar GLIGOROVSKI is accused, this has been proved by the fact that he possessed  a semiautomatic rifle and a quantity of ammunition for it, which, as a mobilised person, he was duty bound to return to the VJ authorities when they left Kosovo.  Moreover, he had also obtained from different sources another semiautomatic rifle, an automatic rifle, two hand grenades, and a considerable quantity of ammunition for these weapons even though he was aware or could have been aware that it is forbidden to possess weapons of this kind.  The competent authorities cannot even issue permits for the possession of these weapons.  Considering the quantity and the nature of the weapons and ammunition described in the disposition, the approved court procedure demonstrates that a considerable quantity of weapons and ammunition is involved here, an integral element of the crime described above.

The court has heard the defence of the accused Lazar GLIGOROVSKI and the evidence he presented in the examination-in-chief and also the evidence of the injured party Afërdita HAJRIZI, as well as the testimony of Adem and Ardian DASHEVCI and Bujar SHALA.  It has also examined the photocopy of the Judgement of the Mitrovica Court for Misdemeanours UP Nr. I nr. 4858/98 of 27 January 1999; the French Gendarmerie's report on their search of the apartment of the

Accused Lazar GLIGOROVSKI, PL Nr. 53/99; the report of the on-site investigation conducted by this court on 22 August 2000, and the report by the ballistic experts and the biochemical analyses of blood traces conducted by the Forensic Institute of the National Gendarmerie at Rosny, France, Nr. 174 of 11 October 2000.

To present the facts more clearly, they will be divided into two groups: the statements of the witnesses Adem and Ardian DASHEVCI and Bujar SHALA on one hand, made to investigators and at the examination-in-chief, which will be compared to other evidence such as the testimony of the injured party, the witness Afërdita HAJRIZI and the record of the on-site investigation.

The witness Bujar SHALA stated to the investigator that on the night in question (25 March 1999) at about 0030 hours, he was in the apartment of his friend Ardian DASHEVCI.  Together, they saw an orange-coloured  Fića car stop near the library, and three people getting out.  They recognised one of these as the accused Lazar GLIGOROVSKI, because he was 1.5 metres in front of the car, which had its headlights on.  They saw these three people again when they got into the car and went round in a circle twice, continuing in the direction of Agim HAJRIZI's house.  The witness states that he determined where the car stopped from the noise of the engine stopping.  From his vantage point, he could not see the road but only the second storey and roof of Agim's house. He states that at that time there were Serbs moving around the town.  Five minutes after he ceased to follow the movements of the orange Fića, he heard gunshots, whose number he was unable to determine because of the sound of other gunshots in different places.  He identified the accused Lazar GLIGOROVSKI because the place where he saw him was illuminated by the lights of the care and the lights of the store window of the fruit shop.

In the examination-in-chief, the witness stated that it is about 10 metres from the balcony of the apartment to the place where the Fića stopped, that it is about 60 metres from the library to Agim's house, and about 60-70 metres to the apartment of the accused Lazar GLIGOROVSKI.  After getting into the Fića again, these persons continued toward Agim's house and described three circles in the parking space in front of this house.  He then heard doors being struck and broken, and three minutes later he heard automatic rifle fire.

In the examination is chief, it emerged that he saw the accused Lazar GLIGOROVSKI at a distance of two to three metres in front of the Fića, whereas the lights of the fruit shop window cannot be seen from his vantage point on the balcony.  He saw nobody else besides these three persons, and did not hear gunfire earlier but only after the shots were heard at Agim's house.  Later, he heard gunfire from other parts of the town.


   The witness Ardian DASHEVCI stated to investigators that at about 0030-0040 hours on the night in question he was in his own apartment on the eighth floor above the Zvezda restaurant with his father Adem, his mother, and his friend Bujar.  He went out on the terrace of the apartment an there saw the arrival of the orange-coloured Fića, which described two circles round the Jadran building (now the town library).  This car then stopped near the main door of Jadran and turned off its lights.  He then saw the accused Lazar get out of the car with another person,.  The Fića then left in the direction of Bankos (now the OSCE building) and the Ibër bridge, while the two people went toward Agim's house.  The entrance to the house cannot be seen from the terrace.  Five minutes later, he heard automatic rifle fire lasting about three minutes.  He did not notice the accused Lazar or the other person carrying weapons.  Visibility in front of the Jadran building was good, because there were street lights there.

In conclusion, he stressed that the distance from the terrace, from where he was watching, to Agim's house is about 15-20 metres, and that more gunfire was heard from the town about one hour after these shots.

In the examination-in-chief, the witness stated that the accused Lazar was accompanied by two people, and that after getting out of the car they returned to it and continued toward Agim's house.  He then heard doors being broken down, the noise lasting two to three minutes.  Five to six minutes later, he heard gunshots at intervals of one and one and one-half minutes.  These shots came from the direction of Agim's house.

The witness stated that his father, the witness Adem, was watching from the roof of the building, from the place used to dry clothes.  He also stated that other shots were heard from the town immediately after the gunfire from the vicinity of Agim's house.  

   The witness Adem DASHEVCI stated to investigators that he and his son Ardian and his friend Bujar SHALA watched the events of the night in question from the terrace of his apartment, which is on the eighth floor of the Zvezda tower block, and later corrected this, stating that he watched the events through the window of the room used to dry clothes under the roof of the building.

He stated that at about 0030 hours on the night in question, 25 March 1999, he went out on to the balcony of his apartment and noticed an orange-coloured Fića arriving at speed from the direction of the Adriatik Hotel.  There is a roundabout in front of the house of the deceased.  The car went round this two or three times at high speed, and then stopped.  Three people got out, and a fourth remained in the car.  The witness recognised one of the three as the accused because he stood in front of the car for about three minutes before setting off toward Agim's house.  From the roof of the building, or the area used to dry clothes, he saw two people he did not know put to stand guard near the fruit shop, while the accused Lazar started to break down the front door of Agim's house.  He saw all this from a distance of about 30 metres as the crow flies.

   After breaking down the door, the accused Lazar entered the house and after at mos seven minutes the witness first heard two or three shots, followed by two or three other shots after a pause, and then a third set.  All these shots together occupied one to two minutes.

   The witness stressedhat he saw these events because the area in front of Agim's house was illuminated by the lights of the shop windows of the department store opposite the house.  He noticed that the Fića was parked in front of the fruit shop, that the fourth person never got out of the car, and that the accused and the two other persons were armed with Kalashnikov machine guns.  He further stated that he saw the accused Lazar leave the house.  He and the two others shook hands with each other and then the three together got into the car and set off in the direction of the "Talati" workshop.

In the examination-in-chief, this witness stated that from his vantage point he saw the Fića set off in the direction of Agim's house, but later could not see it.  He then heard doors slamming and finally gunshots.  This was because the department store building is situated between the place where he was and Agim's house.  From his vantage point, you can see the second-floor balcony of Agim's house.  He was therefore unable to see what happened at Agim's front door or watch the movements of the car.

This witness added that before 0600 hours in the morning he and Nexhat TARAKU entered Agim's house and found him dead.  He also explains where the three members of the HAJRIZI family were.  Finally, this witness stressed that he did not see the perpetrators of the killing in Agim's house.

These three witnesses also testify to the fact that Agim had told them that the accused Lazar had made several threatening phone calls to him.

There are obvious contradictions in key facts here, not only between the statements made to investigators and those made at the examination-in-chief, but also among the three statements themselves.  

First, the credibility of these statements must be assessed following an analysis of the evidence of the injured party, the witness Afërdita HAJRIZI, a survivor of the crime and also the wife of the late Agim, the mother of the late Ilir and the daughter-in-law of the late Nazmije.  Both to investigators and at the examination-in-chief, this witness has been at pains to describe very faithfully the events of the night in question.  The court therefore attaches credence to her testimony, considering it contains important facts describing the actual situation, as does the report of the court's on-site investigation.

Her testimony proves the following facts:

She was married to the late Agim and had three children, two sons and one daughter.  Afërdita's mother-in-law, the late Nazmije, also lived in the household.  The late Agim was an economics graduate who had been employed at the Trepça Battery Factory until 1989, when he was dismissed from his job by the Serbian-imposed management, alongside the other Albanian employees.


In order to defend his own interests and those of the workers, Agim became the leader of a newly-founded trade union.  He became committed to this field of work and later extended his activities to organising political life in the town.  He was appointed executive chairman in Mitrovica in 1994 and from 1995 was chairman of the Assembly of the Independent Trade Unions of Kosovo, a post he occupied until his murder.

The Serbian authorities considered his activities to be in parallel to their "legitimate" authorities.  He was therefore subjected to incessant mistreatment and persecution, as his wife Afërdita was always aware.  She too received many threats on the phone and in other ways, intended solely to put a stop to Agim's work.  

This witness also stated that she has known the accused Nenad PAVIČEVIĆ since childhood because their houses were close by.  She has also known the accused Lazar GLIGOROVSKI, who lives on the first floor of the building of the old health centre in Mitrovica, which is immediately opposite her house.  She also described the earlier anxieties to which these people had subjected her family and especially the late Agim.


Regarding the events of the critical night of 25 March 1999, this witness has made a very conscientious attempt to shed light on all the events, describing almost every detail of importance enabling the court to prove the facts of this criminal case.

 
She states that 24 March 1999 was a Wednesday.  The late Agim had been at home.  The witness noticed that he was worried and tense, with a premonition that they might be attacked.  For this reason, Agim put up barricades at the front of the house with a wood-burning stove and wooden beams.  This fortified the door on the stairs that led to the storey of the house where the family were living.  Agim's son, the late Ilir, helped in this task.  Then the family went to the living room to watch television and learn about the start of the NATO attacks.


At one point, the anxious Agim asked his wife to take the children to the bedroom.  When the witness led the children away, she heard a lightweight object being thrown at the window looking out onto the street.  Her daughter, who had been in the corridor earlier, reported that she had noticed somebody at the front door.  When they told Agim of these things, he tried to calm them down, suggesting that they were imagining things out of fear.  The witness then went out into the corridor of the apartment on this floor, from where she could hear the din at the front door.  She informed Agim of this and received the same reply as before.  She stated that she heard the banging at the door at about 2400 hours and the object striking the window about 15 minutes later.

There was adequate lighting from the normal electricity supply, and the witness and Agim went to the room of Agim's mother-in-law, which looked out on the street.  They opened the window's double shutters and saw two luxurious black cars parked in the street, while in the yard there were six men in dark blue or black uniforms with masks.  They wore berets and were not masked.  /sentences as printed/  She did not see any other vehicle round about, or any orange-coloured Fića.

Among the six people in front of the door to the house, he recognised the accused Nenad PAVIČEVIĆ and Boban N., who were policemen.  She did not recognise the others.  Agim, seeing the danger they now faced, said to his wife, "Listen.  If anything happens to me, remember that this group consists of Nenad PAVIČEVIĆ, Ratko ANTONIJEVIĆ, Dejan SAVIĆ, and Boban, whose surname I do not know.  I do not know these two others."

They then returned to the living room, where Agim told his wife to seek help from their Serbian neighbour called "Pepo".  He phoned his nephew Abdullah BANJSKA and told him the police had arrived, asking him to tell Ramadan KELMENDI to flee his house, because the police would be going to his house too.  In his confusion, he left the telephone receiver open on the table, and from it the witness heard Abdullah BANJSKA's voice.  She picked up the receiver and told him that they did not have time to talk and begged him to ask their neighbour "Pepo" for help.  Agim then asked her to ask for help from their neighbour "Pepo," and in response she  went up to the living room window with her son Ilir.  They called out several times. She explained that while they were calling for help from the window, the accused Lazar GLIGOROVSKI said to them "get inside" from the window of his flat, and then fired a gun.  From this, the witness supposes that the role of the accused Lazar was to stand guard in order to prevent anyone from leaving the house that night.  (This will be further discussed later.)  After returning from the room from where they had called for help, they went to the living room and all together when out into the corridor.  Agim them ordered the witness to take all the children and to hide in the loft of the house, which she did.


Agim and his mother Nazmije remained in the corridor.  While the witness Afërdita was climbing the stairs leading to the loft, Ilir let go of her hand and returned to his father, while Afërdita, because of the encroaching danger, succeeded in hiding herself and the two other children in the loft.

The witness stressed that at the critical moment she did not hear any speech but only the gunshots, and Nazmije shouting, "Nenad, don't kill my son.  How would you like someone to kill your child?"  This witness further explained that after the shots ended, one of the perpetrators said, "Enough, let's go."  She is sure that this was not the voice of the accused Nenad PAVIČEVIĆ.  She then heard another voice saying, "Wait let's check if there's someone upstairs."  Then someone climbed four or five stairs toward the loft but went back.  She then stated that she did not hear these persons leave, but only the opening and closing of the car doors, the engine starting, and the car setting off.

She then went downstairs to the corridor where she found Agim dead on the floor, with the dead Nazmije kneeling over him.  The body of Ilir was close by.  Agim had laid his hand on him.  She then took a blanket and covered their bodies and fetched the children from the loft.  She descended downstairs and went to a neighbour and in the morning when to he brother in the Tavnik neighbourhood, to hide from the police.

In view of the contradictions between the events as described by this witness and the foregoing witnesses, the court rejects the testimony of the witnesses Adem and Ardijan DASHEVCI and Bujar SHALA as not credible, untrue, and contrived, with no relation to their knowledge of the actual events.

These witnesses are not to be believed even on their emphasis that Agim had told them that the accused Lazar had made several threatening phone calls.  This is because the witness Afërdita states that they had received no harassment from the accused except on 12 August 1998, a case that is confirmed by the judgement of the Mitrovica Court for Misdemeanours.

The court bases its argument also on the fact that the inured party Afërdita is a survivor witness and therefore a  central witness in this criminal case.  She has suffered a terrible loss as a consequence of this crime against members of her family, and is therefore most concerned to explain what happened.  As a survivor, she has explained the course of events very faithfully, ruling out any presence of an orange-coloured Fića and of two or three persons including the accused Lazar.  She explains that the perpetrators spent about 15 minutes at the scene of the crime.  The record of the on-site investigation also proves that one side of the roof of the HAJRIZI house is visible from the eighth-floor apartment of the DASHEVCI family and from the terrace, whereas from the roof or the windows of the space used for drying clothes, from which the witness Adem DASHEVCI states that he observed the events, no part of the HAJRIZI house is visible, and nor is even the section of the road in front of the house, because the Lux department store stands between these two buildings.  Moreover, the building where the DASHEVCI apartment is situated is opposite the town library, 72 metres away (to the front entrance of the library).  From there, the entrance door to the yard of the accused Nenad PAVIČEVIĆ's house is 50 metres, in the direction of Cetinje Street.  The distance from this door to the entrance door of the yard of the HAJRIZI house is 11 metres.  Finally, opposite this door, 16 metres away, is the old health centre building, on whose first floor Lazar GLIGOROVSKI's flat is situated.  The windows of this apartment face west and south, and both sides have a very good view of the HAJRIZI house.  

The facts relating to the crime of illegal possessing weapons and explosives were proved partly on the basis of the defence of the accused, which showed that besides being mobilised by the VJ during the war, when he was issued with a semiautomatic rifle and a certain quantity if ammunition, this person, according to various sources, was also supplied with a considerable quantity of weapons and especially ammunition of various kinds, which he intended to keep in his own possession.  The court considers his defence that he was left these things by a person named Bane, to hand them in at Zveçan, as an attempt to evade criminal responsibility and rejects a defence of this kind as without foundation.

This crime was best proved by the French Gendarmerie's report on their seizure of a quantity of weapons and ammunition in his home, which shows that they took two semiautomatic rifles, one automatic rifle, two hand grenades, and 1,199 rounds of assorted ammunition, making up a large quantity of weapons and ammunition, all told.

The court rejects the claims of the defence, which asserts that one integral element of this crime is not present – that is the possession of these weapons without authorisation.  The defence makes references to the circumstances after the war and the fact that the responsible authorities entrusted the accused with weapons, which were thus held legally.

The court rejects this argument for the reasons stated above, that the accused had no official authority to collect weapons from others and keep them, and notes that it was in his personal interest to have them in his own possession,

The court has particularly assessed the charges of murder in the published indictment against the accused Lazar GLIGOROVSKI, who is charged with committing murder in collaboration with the accused Nenad PAVIČEVIĆ, in that, together with an unidentified person, he stood guard in front of the door of the HAJRIZI house and from the window of his own flat, so that no member of Agim's family could leave the house.

The first action has not been demonstrated at all:  i.e., it has not been proved that he was in any way present by the front door of the HAJRIZI house.  There is not a shred of evidence of this.  The other action comes from the statement of the injured party Afërdita HAJRIZI, and the court takes this as a supposition.  Even if this is what happened, it would not prove the element of collaboration.

On the other hand, this witness's testimony has not been disputed when she states that the accused Lazar GLIGOROVSKI is a drinker and that when drunk is inclined to breach public order and the peace; that when in such a state he has mainly mistreated his own wife and family; and that the witness sometimes saw him standing at the window of his own apartment before the period of time in question.  It is also a demonstrable fact that the front door of the HAJRIZI house faces the street, i.e. is opposite the apartment of the accused Lazar and there is no other way out of the house.  As for the attack by eight persons, the court entirely believes the testimony of the injured party Afërdita, who identifies them as the accused Nenad PAVIČEVIĆ and his police colleagues Ratko ANTONIJEVIĆ, Dejan SAVIĆ, Boban N. and two other unidentified persons who were directly involved in carrying out the murders.  On the other hand, the presence of two other people in the two cars parked directly in front of the house rules out any element of joint perpetration on the part of the accused Lazar GLIGOROVSKI.  

On the other hand, the court is persuaded that this murder was planned and coordinated by the aforementioned persons, supposing that an order also existed from their superiors in the police force where they worked.  The court is also convinced of the hatred that the accused Nenad PAVIČEVIĆ and his group bore toward Agim and his family, who were Albanians and activists, and whom they knew very well.

The opinion of the ballistics experts and the biological analyses conducted by the Forensic Institute of the National Gendermerie at Rosny in France also indicates a lack of facts to show any involvement by the accused Lazar GLIGOROVSKI in these three murders.  According to their reports, the ballistic experts examined only one semiautomatic rifle (the other semiautomatic rifle and an automatic rifle were destroyed by KFOR in Mitrovica).  A comparison with the bullet and cartridges found in the HAJRIZI house show no similarity, and the biological tests show that the bloodstains found on Lazar GLIGOROVSKI's shirt do not correspond to those found in the HAJRIZI house, and that is there is no correspondence with the fragments of bloodstained carpet.  Traces of blood were found on the fragment of carpet taken for examination, and these were found to be of the same blood group as that of the parents.


To explain its view, the court will analyse the meaning of the element of collaboration, which will show that the accused Lazar GLIGOROVSKI cannot be charged with this crime, because it cannot in any way be proved.

First, we know from legal texts that collaboration means the intentional and conscious performance of an act by several perpetrators.  So, a co-perpetrator is each of those persons who, on the basis of an agreement on the allocation of roles and the joint perpetration of a crime, plays his own part assigned to him in the performance of the crime, and seeks to commit this crime both on his own account and jointly.  Any action by a participant makes him an accomplice, if it is undertaken within the agreement to jointly perpetrate the crime and if the participant is a willing agent in its perpetration.

The fundamental assumption regarding an accomplice is that there is a joint decision to commit the act, that is each person is involved in the decision to perpetrate the action, and each person together with the others plays his own part.  His contribution is an essential part of the process of committing the act within the joint decision on the act and the distribution of roles.

According to this, complicity calls for coordinated action in carrying out the act, and a conscious and intentional connection with the act, thus excluding unilateral support for an act, of which the other participants are not aware.

Thus, an accomplice is a participant in the decision on the act, and who is involved in its execution in a way that has been determined.  He becomes a perpetrator, because, with the others, he is in a position to carry out the deed with his own hands, and, with the others, the action is within his power.


In the case of the accused, these elements have not been proved, and suppositions unsupported by evidence cannot be taken as evidence.

The court therefore acquits this accused o the crime of murder under Article 30 Paragraph 3 in conjunction with Paragraph 2 Item 3 of the LPK, in conjunction with Article 22 of the LPJ, in accordance with the provisions of Article 350, Item 3 of the LPP.

In calculating the nature and the severity of the sentence for the accused, having proved with the help of undisputed evidence that he bears criminal responsibility for the crime of unauthorised possession of the weapons and explosives described in more detail in the inventory, the court accepts as a mitigating circumstance that he has no previous convictions, that he behaved properly in front of the court, and that he is married and supporting a family.  Thus, applying the provisions of Articles 52 and 53 of the LPJ, the court sentences him to a sentence of two years' imprisonment, suspended for four years, on condition that he does not commit a new or similar offence.  The court takes into account the period spent in remand custody from 7 July 1999 to 16 November 2000.  The court is persuaded that this sentence corresponds to the level of criminal responsibility of this accused as a perpetrator.  The suspended prison sentence is also intended to achieve the aim of a sentence envisaged by the provisions of Article 33 of the LPJ.  

The accused was obliged to pay a lump sum to the court, but was freed from any obligation to pay court costs, which will be covered by the court budget.

No mitigating circumstance was found in the case of the accused Nenad PAVIČEVIĆ, who was proved to have committed the crime and to have been responsible.  He was therefore declared guilty, especially in the light of the specific actions he undertook.  He was sentenced to 20 years' imprisonment, because the court is convinced that only a maximum sentence of this kind can achieve the general objective of penal sanctions envisaged by Article 33 of the LPJ.


Decisions on court costs and a lump-sum to the court were taken in relation to this accused in accordance with Articles 95 and 98 of the LPP.

A decision was taken to refer the injured party to a civil suit to pursue her legal property claims, according to Article 108 of the LPP.  

Decisions were also made as in the disposition of the judgement relating to Count I against the accused Lazar GLIGOROVSKI in accordance with Article 350 item 3 of the LPP, and also relating to Count II against this accused and against the accused Nenad PAVIČEVIĆ, in accordance with Article 351 Paragraph 1. of the LPP.

MITROVICA DISTRICT COURT

P. nr. 38/99 – 16 November 2000

CLERK



PRESIDING JUDGE

Jasmina PAŠIĆ


Mahmut HALIMI

/signed/



/signed/

Legal Information:  Appeal against this judgement through the Kosovo Supreme Court in Prishtina and through this court is permitted within 15 days of delivery.
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