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BACKGROUND AND CAVEATS

1. On 11 December 2002 the Trial Chamber issued an order requesting written submissions from the amicus curiae on international law matters in relation to self-defence as it has arisen in the course of the Kosovo part of the trial.  That original order requested the amicus to address the following issues:
(a)
self-defence as it has arisen in the Kosovo part of this case;

(b)
an analysis of the applicable law, tracing the history and growth of that defence in international criminal law;  and

(c)
present his conclusions as to its current status under customary and conventional international law.

2. The Chamber issued an additional order on 27 June 2003 acceding to a request from the amicus to split the written submissions on part (a) of the order from submissions in relation to parts (b) and (c) on the basis of the lack of access to trial documentation by the amicus precluding him from completing his submissions in relation to part (a) of the order by the designated date.  In the order of 27 June 2003,  the Chamber required written submissions on parts (b) and (c) to be filed by 14 July 2003 but allowed an extension of time until 14 October 2003 for the provision of written submissions on part (a).  The amicus duly filed written submissions relating only to parts (b) and (c) of the order on 14 July 2003. 
3. Accordingly, the following written submissions relate only to part (a) of the Chamber’s order to the amicus of 11 December 2002.

4. In the order to the amicus of 11 December 2002 the Chamber clarified the intended scope of the submissions by expressly stating that:

In view of the stage of the trial, no conclusion is to be drawn as to whether self-defence is substantiated by the evidence led.

The amicus acknowledges that the accused is yet to lead his own evidence on the Kosovo part of the trial.  These submissions consider only Prosecution exhibits tendered and subsequently admitted by the Chamber and transcripts of those trial proceedings related to the Kosovo part of the case.  Trial transcripts do, of course, include cross-examination of Prosecution witnesses by the accused as well as by amici curiae and, on occasions, questioning from the bench.   Cross-examination of Prosecution witnesses by the accused often indicates the accused’s views of particular events and many such indications are crucial to the possible relevance of self-defence to the accused.  The amicus has been at pains not to weigh the relative probative value of any of the evidence led by the Prosecution or to purport to make determinative judgments about the applicability or otherwise of self-defence related arguments.  The intention of the amicus in the preparation of these submissions is to provide assistance to the Chamber simply by identifying those aspects of the trial proceedings to date in which issues of self-defence may arise.

5. Paragraphs 93-94 of the written submissions relating to parts (b) and (c) of the Chamber’s original order summarise the view of the amicus that self-defence is not applicable directly as an exculpatory defence to the accused in this case.  Consistent with the arguments contained in the written submissions of 14 July 2003, these current submissions assume that self-defence does not apply directly as an exculpatory defence.  

6. Other issues are also excluded from the analysis of these present submissions.  The accused has repeatedly argued, for example, that many of the alleged atrocities said to be perpetrated by Serbian forces are a complete fabrication constituting spurious allegations against him personally and against the Serbian People generally.  The accused has similarly argued that other alleged atrocities were in fact perpetrated by KLA forces or by NATO rather than by Serb forces.  Such claims have no relevance to arguments of self-defence.  The applicability or otherwise of self-defence only becomes relevant to excuse activity otherwise unlawful.  The assertion that certain alleged acts did not occur at all or that some of those alleged acts were perpetrated by other parties and wrongly attributed to forces under the authority of the accused raise issues of great potential significance for the defence of the accused and the intention of the amicus here is not to be dismissive of such arguments.  However, it is the case that such issues are distinct from those relating to self-defence and, consequently, beyond the ambit of these submissions.

7. The current submissions do not purport to be exhaustive in their consideration of the evidentiary material in the trial to date.  Instead, the submissions are intended to guide the Chamber in the identification of indicative issues as they have arisen in the course of the trial.  If new evidentiary material of potential relevance to issues of self-defence arises in the course of the trial, the amicus will prepare a written addendum to the current submissions if the Chamber so directs. 

GENERAL APPROACH OF THE PRESENT SUBMISSIONS

8. Paragraphs 95-96 of the written submissions of the amicus filed on 14 July 2003 briefly indicate two distinct circumstances in which self-defence may be indirectly relevant to the accused in relation to the Kosovo part of this case.  Those paragraphs are reproduced in full here to establish the general approach of the present submissions:

95. … First, to the extent that any individual soldiers, paramilitary or police personnel alleged to have committed crimes within the subject matter jurisdiction of the Tribunal acted consistently with the test for self-defence in Article 31(1)(c) of the Rome Statute (as an applicable statement of customary international law), international crimes were not committed by those individuals in those circumstances.  Mr Milošević cannot be responsible for the alleged perpetration of any crimes by others that did not constitute crimes because the acts were undertaken in self-defence.  Proportionality is a key issue to assist in the determination of the potential applicability of self-defence in such circumstances.

96.
Secondly, to the extent that the KLA were responsible for acts of violence within Kosovo, the government of Mr Milošević was entitled under international law to use military force in defence of the territorial integrity and the national security of Serbia.  It is clear that the right to use force in defence of the state does not excuse the perpetration of international crimes in violation of either international humanitarian law or international human rights law.  Again, the issue of proportionate force will be fundamental to any assessment of the argument that alleged crimes were undertaken only in the defence of Serbia.
9. These two situations will be analysed in turn with reference to the evidentiary material tendered in relation to the Kosovo part of the case to date.  The analysis will commence with the second of the two situations outlined above – the extent to which any of the alleged crimes were perpetrated in the legitimate defence of Serbian territorial integrity and/or political independence.  

SERBIA ENTITLED TO DEFEND ITS SOVEREIGN INTERESTS

10. At the risk of unnecessary repetition, it is not intended in this section to suggest that the international law right of the government of Mr Milošević to resort to force to defend the territorial integrity and political independence of Serbia may constitute a basis for excluding the accused’s individual criminal responsibility in the present case.  Although paragraph 96 above is open to this interpretation, the particular argument would only arise where self-defence was directly relevant on the basis that the accused had been charged with the international crime of aggression – an impossibility explained in detail in the submissions of 14 July 2004 and based upon the limitations to the jurisdiction ratione materiae of the Tribunal.  Instead, this section focuses on the possibility of the indirect relevance of self-defence in the sense that the accused may have believed that the actions of Serbian forces in Kosovo were undertaken in the legitimate defence of Serbian sovereignty.  To the extent that the accused held this belief, it may be more difficult for the Prosecution to prove the mens rea elements of the specific charges to the requisite criminal standard.

11. In the Kosovo part of the case, there are two distinct situations arguably constituting threats to Serbian sovereignty.  The first is largely internal – the alleged threat to Serbian territorial integrity posed by armed KLA activity and the second is incontrovertibly international – the NATO bombing of targets in Kosovo and on other Serbian territory.  These two situations which both evoked armed responses from Serbian forces will be considered in turn although it can be stated at the outset that it is only the first of the two situations – Serbian responses to the threat posed by the KLA – that gives rise to arguments relevant to the issue of self-defence.

The KLA as a Threat to Serbia’s Territorial Integrity

12. The accused has consistently claimed that in Kosovo the Serb army and police resorted to military force only to defend Serbia against KLA aggression.  In his opening statement, for example, Mr Milošević rhetorically queries why it is acceptable for the US to send its forces all the way to Afghanistan to defend itself against terrorism but not acceptable for Serbia to use force within its own sovereign territory in Kosovo to defend itself against terror?
  In the same opening statement, the accused provides extensive examples of alleged KLA attacks against Serbs – forced expulsions, beatings, looting and destruction of homes etc – all of which he claims have been ignored by the Tribunal but which provide examples of KLA aggression against Serb people.
  Referring to the Kosovo situation, the accused claimed in his opening statement that:
I defended my country honourably and chivalrously, and I can say that the Yugoslav army and the police also defended their country honourably and chivalrously and that they did not stain their honour in any way.

13. The alleged rationale for KLA armed activity against Serb people and targets was independence for Kosovo - according to the accused.  Mr Milošević repeatedly asserts that the desire and intention of many Kosovo Albanians was to break from Serbia and to establish an independent Republic of Kosovo politically aligned with (if not incorporated into) a Greater Albania.  The intended dissolution of Serbia represented a threat to the territorial integrity of Serbia which the accused claims his government was lawfully entitled to resist – including with resort to military force if necessary.  In his cross-examination of Mahmut Bakalli, for example, Mr Milošević cites UN Security Council Resolution 1244 of 10 June 1999 – the Resolution providing the proposed framework for a political solution to the Kosovo situation.  That Resolution is predicated upon respect for the ‘territorial integrity of the territory of the Federal Republic of Yugoslavia’ – a physical territory clearly including Kosovo.
  In preambulatory paragraph 10 of Resolution 1244 the Security Council indicated that it adopted the operative provisions of the Resolution:
Reaffirming the commitment of all Member States to the sovereignty and territorial integrity of the Federal Republic of Yugolsavia and the other States of the region …

At no stage in the text of the Resolution or its Annexes is there any mention of the secession of Kosovo from Serbia.  Although the Resolution does speak of ‘substantial autonomy and meaningful self-administration‘ for Kosovo, the wording of the Resolution carefully and deliberately avoids any explicit or implicit suggestion of an independent Kosovo.

14. Under cross-examination from the accused, Mr Bakalli testified that the Albanian population of Kosovo has aspired to political independence from Serbia for decades and that the incorporation of Kosovo as an autonomous province of Serbia was considered a ‘compromise solution’.  Mr Bakalli stated that:

the objective, the aspiration of the Albanian people, as of 1912, has always been that this was the wrong solution for them, to have Kosova under the Serb state, and this has been always the case with the Albanian people, thinking that Kosova does not like to be under the rule of Serbia.  Therefore, the Albanian people of Kosova have declared their will to set up their own independent Republic of Kosova, outside the jurisdiction and rule of Serbia.

Mr Milošević extracted similar concessions during cross-examination of other witnesses about aspirations for an independent Kosovo.
  Other witnesses including, for example, Sabit Kadriu strenuously denied that the primary goal of Kosovo Albanian nationalists was an independent nation State of Kosovo.  Rather, according to this particular witness, the objective was an Albanian republic within the Yugoslav Federation.
   This position was affirmed by Ibrahim Rugova who testified as to the adoption of the so-called ‘Constitutional Statement’ or ‘Statement for Independence’ by the members of the Kosovo Assembly.  According to the witness, the Statement calls for Kosovo to become an independent republic within the Yugoslav Federation.
  Despite repeated assertions by Mr Milošević that Mr Rugova’s true objective was a Greater Albania uniting Kosovo with Albania in a single sovereign entity, the most the witness was prepared to concede was that integration with Albania was not ruled out altogether but was not the primary objective of either him personally or the political party he led.
  Mr Rugova’s personal assistant, Adnan Merovci, testified consistently with Mr Rugova.  Mr Merovci readily agreed with the accused that Kosovo Albanians desired independence from Serbia but refused to concede that the ultimate objective was secession from Serbia and either an independent State or integration with Albania.
 

15. Even if a majority of Kosovo Albanians did desire an independent State of Kosovo free from political association with Serbia that aspiration per se would not justify resort to military force by Serbia.  The desire for independence only represented a threat to the territorial integrity of Serbia justifying a military response if the aspiration manifested itself in armed insurrectionist activity.  Consistent with his opening statement referred to above, throughout his cross-examination of witnesses Mr Milošević has focussed upon KLA atrocities – atrocities committed not only against Serb police and military but also, allegedly, on occasions against Kosovo Albanians.  Mr Milošević makes much, for example, of NATO’s characterisation of the KLA as a ‘terrorist organisation’ committed to violence as the means to effect its separatist goals.

16. A number of witnesses concede that a steady supply of weapons was transferred to the KLA in Kosovo from across the Albanian border, the KDOM observers knew this supply was happening and that KDOM was unable to prevent the practice altogether.
  It is not disputed that the KLA was well equipped and heavily armed.
  It has also been conceded that, following the reduction of Serb forces in Kosovo in late October 1998, KDOM was unable to effectively prevent the KLA from increasing its presence in Kosovo.  General Klaus Naumann, for example, praised the efforts of the Serbian authorities to withdraw 6,000 police officers in Kosovo within 24 hours consistent with the agreement reached between Mr Milošević and the NATO leadership and testified to the effect that:

in all fairness, to the best information I got from the reports on the ground, from KDOM and later on from the Kosovo verification regime, many of the incidents were triggered by the UCK, who obviously tried to exploit the vacuum created by the withdrawn Serb security forces and who then sneaked in to take control of regions or areas.  They also, I think, launched provocations, and they were not free of violence in doing that.

In addition, General Michel Maisonneuve conceded that in meetings with the KLA commander ‘Drini’ senior members of the Kosovo Verification Mission learned that the KLA wanted to acquire indirect fire weapons, ‘possibly Katyusha rockets’, that the KLA had ‘plans for a more general resumption of hostilities’ and that ‘taking the campaign to the towns was an active element in the next military steps of the KLA’.

17. In June 1998, Fred Abrahams of Human Rights Watch (HRW) interviewed a representative of the Ministry of Information in Pristina as part of his research for the HRW report, Humanitarian Law Violations in Kosovo (1998).  The witness indicated that the Ministry representative defended government actions on the basis that police were fighting terrorists.
  The Ministry representative’s position was entirely consistent with that of the accused who asserted Yugoslavia’s right to defend itself and its citizens from terrorism
 and emphasised that ‘the question of territorial integrity is the governing principle of international law’.
   Mr Milošević suggested that there should be a distinction between actions taken in self-defence, and actions taken by ‘somebody who is engaged in terrorism or is carrying out an aggression against an independent state that is resolving its own problems and not jeopardising anybody else’.
  Mr Abrahams responded with the view that HRW never questioned the right of the Yugoslav, or any other, government to confront an armed insurgency within its borders, even by military means:  the government has an obligation to protect the rights of its citizens and to respond to an armed insurgency.
 

18. The accused has repeatedly raised the general issue of KLA atrocities perpetrated in Kosovo – in particular, the killing of large numbers of civilians – Albanians and Serbs alike – and of soldiers and policemen and the need for the Serbian army and police to use force to stop those atrocities.
  Mr Milošević has repeatedly asked witnesses to comment upon burnings of Serb homes, rapes, cutting down of orchards, destruction of churches, digging up of cemeteries and graves and beatings perpetrated by Kosovo Albanians over a 20 year period.
  

19. The witness Gani Hajredinaj testified that he saw a number of armed KLA fighters without military uniforms – dressed only in civilian clothing.
  The accused alleges a deliberate KLA ruse to pass off some of its combatants as civilians and so to characterise Serb targeting of particular towns and villagers as wilful targeting of civilians.  William Walker, head of the OSCE Kosovo Verification Mission, claimed to have heard of KLA atrocities against Kosovo Albanians and, on one occasion, met the KLA leader Bashota in a car with two prisoners alleged to be informers.

20. In addition to these alleged general strategies, Mr Milošević has also raised allegations of specific KLA atrocities and some support for his allegations is forthcoming from certain witnesses.   Lord Ashdown, for example, testified about his visit to a site of an ‘alleged’ execution of Serb police.  Lord Ashdown was convinced that the site was one of an execution rather than a military exchange and that empty cartridges were of the kind of ammunition regularly used by the KLA.  He did not dispute the claim that Serb police were murdered at the site but was unable to say definitively because all bodies had been removed at the time of his visit.
  Two HRW Reports - Humanitarian Law Violations in Kosovo (1998)
 and A Week of Terror in Drenica (1999)
 – list a number of KLA attacks on Serb police – attacks which HRW concede provoked Serb military responses.

21. Mr Milošević accuses the OSCE’s Kosovo Verification Mission (KVM) of bias against the Serbs and of partiality towards the KLA.  He repeatedly asserts, for example, that KVM members only reported Serb atrocities and conveniently overlooked terrorist attacks and atrocities perpetrated by the KLA.  In his cross examination of Colonel Richard Ciaglinski the accused asked the witness why KVM press releases only highlighted supposed Serb atrocities so that the international media only ever reported Serb indiscretions.  The witness denied this allegation suggesting instead that KVM press releases did report on KLA indiscretions but that the media chose not to report on them.  The KVM did not control the international press.  Importantly though, the witness did agree to some extent with the accused that the KLA was responsible for illegal activities.

22. As indicated above, Colonel Ciaglinski was not alone in agreeing that governments are entitled to respond to terrorist insurgency with military force in self-defence.  The accused has been able to garner substantial support from a number of Prosecution witnesses on this issue of general principle as well as on the critically important application of this general principle to the military activities of Serb forces operating against the KLA in Kosovo.  Several witnesses have acknowledged that the KLA was well armed and engaged in attacks upon Serbs – including Serb security forces and Serb civilians.  There is substantial support for the proposition that Serbia was entitled to use force to defend itself against threats to its territorial integrity posed by the KLA and that Mr Milošević had a substantial basis for believing that it was necessary to order the military defence of Serbia in Kosovo.

The Issue of Proportionality

23. The fundamental point of departure, however, and a critical issue for the determination of the indirect relevance of self-defence to the mindset of the accused involves the nature of the Serbian response to the threat posed by the KLA.  While it can be shown that many witnesses did not dispute the right of Serb forces to use force in self-defence against the KLA, many of those same witnesses have refused to accept that the particular type and amount of force applied by Serbia was commensurate with the threat faced.  The issue of proportionality in the response of Serb forces is fundamental to the potential indirect relevance of self-defence in the Kosovo part of the trial.

24. Paragraph 21 of the written submissions of the amicus filed on 14 July 2003 identified the significance of the Rome Statute’s Article 31(1)(c) requirement of proportionality for a valid exercise of self-defence.  Although the issue in the current submissions is the indirect relevance of self-defence (in contrast to the envisaged exculpatory plea in Article 31(1)(c) of the Rome Statute), the significance of the requirement of proportionality remains undiminished.  Paragraph 21 is reproduced in full here to emphasise the centrality of proportionality to any claim of self-defence – including the possibility that Mr Milošević believed it was necessary to order force against the KLA in defence of Serbia:

21. Article 31(1)(c) also requires the accused to use force in self-defence in a ‘manner proportionate to the degree of danger’ faced.  Proportionality lies at the heart of any legitimate act of self-defence because the defender needs to be able to demonstrate that their resort to force was no more than required for the limited legitimate purpose of defence.  The invocation of the right of self-defence cannot be used as a cloak for purposes other than, or in addition to, defence.  The use of excessive, overwhelming or disproportionate force to counter a particular threat often exposes motives other than defence and can reveal a spurious claim to be acting in self-defence.

The following paragraphs provide a sample of the sort of evidence led by the Prosecution which goes to the heart of the issue of proportionality.

25. General Naumann is one witness referred to above who acknowledged Serbia’s right to use military force to defend itself against KLA aggression.  However, General Naumann also stated his view that Serb military responses to KLA aggression in Kosovo had not been consistent with the principle of proportionality.
  Specifically, General Naumann cited the Serb practice of shelling villages with heavy artillery as retribution for an individual’s attempt to kill, or the actual killing of, a Serb policeman.
  Mr Milošević reminded General Naumann in cross examination of an interview with the BBC in which General Naumann stated that the majority of incidents were initiated by the KLA.  General Naumann agreed that in numerical terms that was correct but that in the interview itself he had also stated that the response by the Serb security forces in Kosovo was consistently and repeatedly characterised by disproportionate force.  One particular exchange in the course of cross examination is pertinent here:

Q.  And are you aware, Mr Naumann, how many people were killed, citizens in Kosovo, by the KLA, both Serbs and Albanians and Turks and Romas?  How many policemen were killed, how many soldiers, throughout that time, prior to your intervention?  And are you bearing all this in mind when you’re talking about the disproportionate or proportionate use of force?

A.  Yes, Mr Milosevic, I bear that in mind.  And I think I said…that KLA/UCK elements really misbehaved grossly in killing and torturing Serb police officers.  And that is simply intolerable.  On that point I think we are in full agreement.  But one should never forget, first of all, how did it all come about; and secondly, who was in control of the spiral of escalation which later on led to a conflict for which we saw no other solution.  And please don’t forget, if you talk about the victims on the side of the Serbs, that there were hundreds and thousands of people in Kosovo, citizens of your country, who lost their life in the action of your security forces.  And it started all in this escalation in spring 1998.

26. Other OSCE personnel shared views similar to those articulated by General Naumann.   Colonel John Crosland claimed to have written more than 70 reports in his capacity as Defence Attaché at the UK Embassy in Belgrade for just under three years to March 1999.  The witness stated that his reports included many of his observations of ‘the VJ and MUP forces using excessive and unnecessary force … such as wanton damage to property, torching of areas, killing of livestock, looting’ and that he had personally witnessed the immediate aftermath of incidents where he saw ‘Kosovar Albanians mutilated, eyes gouged out and ears cut off, bodies burnt’.
  The witness presents a picture of what he claims was the common practice of Serb forces in Kosovo attempting complete disruption and dislocation of village life through the:  burning of crops, killing of livestock and destruction of haystacks on the outskirts of villages;
  the use of heavy calibre machine guns (20, 30 and 40 millimetre canon) normally used for military anti-materiel purposes (against aircraft or armoured vehicles) against civilian villages;
  razing, burning and looting of many homes and business in Kosovo Albanian communities.
  

27. The OSCE’s Report Kosovo/Kosova:  As Seen As Told details the systematic practice of Serb forces killing cattle and livestock, the extortion of money and the widespread pattern of looting and theft of property.
  Serb forces routinely targeted Kosovo Albanians as they fled to hills and mountains after being forcibly driven from their homes.   In one particular incident referred to in the Report, as Kosovo Albanian civilians were fleeing their village of Kacanik under intense heavy artillery fire as many as 40-50 Serb soldiers and/or police reportedly took up sniping positions and opened fire killing between 40 and 70 people.
   Other examples were given by Kosovo Albanians of Serb forces using dogs to track fleeing refugees through the mountains.

28. The testimony of Fred Abrahams of Human Rights Watch (HRW) is also referred to above.  Although Mr Abrahams stated that HRW did not deny Serbia’s right to use military means to confront the KLA insurgency, the critical issue was the manner in which the insurgency was confronted.  A government does not have the right to violate its own laws and international norms in defending itself against insurgency and this was HRW’s criticism of Belgrade.
  According to HRW’s findings, Serbian police and army did not minimise either the killing of or damage to Kosovo Albanian civilians and, in many cases, deliberately targeted them.  For example, in and around the village of Gornje Obrinje in the Drenica Valley, there was fighting between the KLA and Serb forces in September 1998.  HRW concluded that some of the villagers were active members of the KLA.  However, 10 members of the Delalij family – women, young children and an elderly man – all of whom were civilians were hiding in the forest near the village, discovered and subsequently murdered.
  HRW indicated its belief that the Delalij murders were perpetrated by Serb forces although the institution acknowledged a lack of evidence to prove that.  In cross examination, Mr Milosevic reminded the witness that 14 Serb policemen had been killed at Gornje Obrinje and asked what proportionality means – how many policemen would need to be killed before the Serb actions against the village would be proportionate?  Mr Abrahams responded with the assertion that:

Look, the number of victims among armed forces, whether it's 14 or 1,400, does not justify the targeting or the killing of one civilian.  And I am thoroughly and completely convinced that the members of the Delijaj family were not combatants.  They were hiding in the woods, they appeared to have been shot in the head, and I found no evidence to suggest that they were involved in military activities.
 

29. Mr Abrahams cited this particular incident as the most serious of those he had investigated but also as indicative of Serb retribution on Kosovo Albanian villages for attacks on Serb police or other personnel.  The witness referred to a number of HRW Reports based on extensive interviews and investigations detailing Serb targeting of civilians, forced expulsions and the destruction of villages.  HRW claimed that the claim of self-defence was used to cloak serious human rights abuses of the Kosovo Albanian people from as early as 1996.
  Once the KLA commenced its terrorist attacks a clear pattern of arbitrary and brutal retaliation by Serb forces against ethnic Albanians living in the areas of the attacks emerged.
  Several HRW Reports document a systematic campaign of ‘cleansing’ of ethnic Albanians from Kosovo including with rape and sexual violence as an instrument of fear and intimidation.

30. It is certainly not the case that only witnesses from the international community have presented evidence of disproportionate force by Serb forces against Kosovo Albanians.   Gani Hajredinaj, for example, detailed a number of incidents of heavy and indiscriminate Serb shelling of Kosovo Albanian villages, looting and burning of homes, rapes and killings of civilians and an attack by Serb forces with machine guns and hand grenades against a convoy of ethnic Albanian refugees fleeing their homes in Kosovo.

31. The evidence Mr Milošević intends to lead in his defence on the issue of proportionate force will be critical to the indirect relevance of self-defence in relation to KLA aggression in Kosovo.  In his cross examination of witnesses on the issue of proportionality, Mr Milošević has regularly asserted that there was an order applicable to all Serb forces only to engage the KLA and to avoid unnecessary injury or damage to civilians irrespective of ethnic background.  The following exchange with Ambassador William Walker reflects the tenor of the response of several witnesses to the accused’s claim that the order was known among Serb forces:

Q.  Now, as you were in Kosovo throughout that time, do you know that there was a strict order that the operations could be against the KLA only and that protection for all the civilian population, regardless of ethnicity, was to be respected?  Was that something that you were made aware of?  Was it the subject of what you were informed about?

A.  I was probably informed about that, but if that was an order, it was consistently disobeyed by some of your subordinates.

32. In his cross examination of witness K6, Mr Milošević asked the witness whether he was aware of the rules of operation of the State Security to the effect that no superior officer could order a person to commit a criminal offence.  K6 agreed that the order existed but asked the accused ‘But then why didn't you give an order to have people who have committed these things arrested?’
  Mr Milošević also drew the attention of K6 to an additional rule that the issuance of an order to commit an offence was itself a crime and must be reported.  Mr Milošević asked K6 whether he had ever reported any of the instances he was now reporting to the Tribunal.  K6 replied that he had made those reports ‘And I am more than certain that this information was brought to you, and still you did not undertake any action.  But the law is something else, and working and acting according to the law is something else’.

33. The witness Nike Peraj agreed with Mr Milošević that some Serb soldiers and police were charged with crimes and imprisoned.  However, Mr Peraj claimed that in many cases, those convicted of crimes were released within a few days upon orders for release, he claimed, received from Belgrade.  This particular witness was dubious about the proper implementation of the disciplinary measures for Serb forces.

34. According to the witness Philip Coo, a number of Serb orders were issued during 1999 relating to discipline in general, including the requirement to comply with international humanitarian law.
  Some disciplinary measures were taken by VJ Command, including orders regarding care for refugees, orders to commanders to improve combat discipline and to prevent disobedience among individuals, including looting and killing.
  The Military Prosecutor in Nis reported its involvement in 245 criminal cases for the period between 1 March 1998 and 26 June 1999.
  Most of these cases involved charges for individual criminal responsibility, with the majority of individuals charged belonging to the lower ranks of the armed forces.  There were no charges or other disciplinary measures relating to command responsibility.
  In fact, the witness claims that:
all…if not all, most of the commanders in key positions, brigade commanders, corps commander, and higher, and equivalents in the MUP were either promoted… and/or retained.  And similarly, units that they commanded, some of the documentation shows those units receiving commendations. 

Under cross examination, Mr Coo explained that he had considered the crimes listed in the indictment and found that the key commanders in both the VJ and the MUP allegedly responsible for the specific crimes were all either promoted or retained after and during the war – that none of them were held accountable on the basis of command responsibility for the alleged crimes.

35. Not all witnesses were as dismissive of the claim by Mr Milošević that the orders existed to protect civilians and that those allegedly violating it were investigated and, where appropriate, charged and tried for their actions.  Radomir Marković, for example, explained that the Serb leadership, including the accused, always insisted that civilians be protected – regardless of their ethnicity – and that, on occasions, KLA members often escaped because Serb police would not open fire if the lives of civilians would be endangered as a consequence.
  The witness also explained that provisions of international humanitarian law applied to the MUP and that any alleged violations of that law were to be reported immediately.  Mr Marković stated that there had been over 200 reports of violations of international law against Serb police officers and that those individuals had been tried for their alleged crimes.  He also confirmed that similar procedures operated for VJ personnel and that similar numbers of Serb Army trials had taken place.
  The witness agreed with the accused that Serb police were instructed to act in accordance with the law even if ordered to do otherwise and were also instructed not to stand by and watch a crime being committed.
  The testimony of this particular witness is only supported by assertions of the accused at this stage of the trial and it will be important for any argument of self-defence for Mr Milošević to call witnesses and adduce evidence consistent with the information provided by Mr Marković in the course of presenting his own defence case.

36.  If the multiple accounts of overwhelming and disproportionate force by Serb forces against Kosovo Albanians are accurate, the extent to which the accused knew of those actions is of critical importance.  One key indicator of the accused’s awareness of the allegations of atrocities is the warnings he received from various political and military leaders.  Lord Ashdown, for example, certainly claimed that he placed Mr Milošević on notice as to the implications arising from the sorts of Serb practices Lord Ashdown had observed from the Albanian side of the border prior to his delivery of Prime Minister Blair’s letter to Mr Milošević on 29 September 1998 to the effect that:

Mr Milošević said to me in response to my description that, as I recalled the conversation, that what was happening was consistent with actions against terrorists and that his state had a right to act against terrorists.  I said I accepted that right, that this was, however, not actions against terrorists … I recall specifically saying that the actions he was taking here were, in my view, clearly in breach of the Geneva Convention.   And I told him that in my view, if he were to continue with these operations, he would make himself indictable for war crimes because he was personally responsible for any further continuation after this meeting.

37. The Prosecution has adduced evidence to the extent that the accused was involved in the destruction or the concealment of evidence of atrocities.  To the extent that the evidence of witnesses such as Sandra Mitchell, William Fulton, Ismet Haxhiavdija, Bosko Radojković and Dragan Karleusa are accepted by the Chamber, this evidence forms an additional indicator of the accused’s knowledge and it will be more difficult for the accused to claim that he was unaware of the alleged atrocities being committed in Kosovo.

38. The Prosecution’s two alternate bases of alleged criminal responsibility are both predicated on the knowledge of the accused.  In relation to the indirect relevance of self-defence to the accused the critical issue for determination is the issue of proportionality.  If the Chamber does find that Serb force was overwhelming and disproportionate to the threat posed by the KLA, the accused either knew or did not know about it.  If the Prosecution is unable to satisfy the test for superior responsibility in Article 7(3) of the Tribunal’s Statute on the basis of the accused’s lack of knowledge, the accused will be acquitted.  If, however, the accused did know about the force being applied and chose not to act within his authority to stop it, self-defence cannot be indirectly applicable because the nature of the atrocities perpetrated were far in excess of any necessary force to defend Serbian territorial integrity.

NATO’s Bombing Campaign

39. Mr Milošević repeatedly condemns NATO’s military intervention and makes significant allegations in respect of it.  Each of those allegations is important to the accused’s case but none of them are relevant to arguments about the indirect application of self-defence.

40. First Mr Milošević characterises the NATO bombing campaign in Serbia as criminal in two key respects:  the decision to intervene was itself inconsistent with international law and constituted the international crime of aggression;  and, many of NATOs bombs were directed at unlawful targets and the bombing of them amounted to war crimes – serious violations of international humanitarian law.  One particular exchange between the accused and the witness General Klaus Naumann under cross examination is illustrative here:

Q.  War is a crime…that war was launched by the NATO pact…the war against Yugoslavia?  

A.  …according to the statements of your own authorities, approximately 500 civilians of your country were killed during the NATO air operation, and a couple of hundred military personnel…we took the utmost pain to avoid casualties among the civilian population.

…

Q.  How do you explain the attacks on the convoys of Albanian refugees?  How do you explain the targeting of the Dr Dragisa Misovic hospital in Belgrade including the maternity ward of that particular hospital, the casualties that resulted…from…the use of cluster bombs…that were thrown, as you know, throughout Kosovo on towns, including one of the largest towns in Serbia, Nis, in the central urban district of Nis which is where many citizens were wounded, especially children, by these cluster bombs…who approved the use of the depleted uranium devices that were used?  

A.  [referring to the attacks on the convoys of Albanian refugees] … it has been clearly stated by NATO that this was a tragic error. ...  I am not aware that cluster bombs were used against cities during the time that I was in the Military Committee.  The use of cluster bombs against military targets was included in the approval of the air operation in general, and the final approval on the air operation was given by the NATO Council.  With regard to depleted uranium, they were part of the equipment of the - of an American aircraft which was used against tanks [and were] part of the general approval of the air operation. ... If someone used camouflage tactics to hide tanks, let’s say, in a hospital surrounding, then the question is:  Who violated international law first? … I do not recall a single event where NATO attacked a hospital.
   

41.  The academic literature on the legality of NATO’s intervention and on the legality of NATO’s conduct of military operations is equivocal.  There is certainly substantial literature to support both arguments of the accused and both issues are relevant to a to quoque argument in favour of the accused.  However, neither argument is relevant to the issue of self-defence.  The specific charges in the indictment in this trial do not include alleged violations of the Tribunal’s Statute in response to the NATO bombing campaign.   

42. Secondly, Mr Milošević repeatedly asserts that the NATO bombing campaign was a principal reason for the flood of Kosovo Albanian refugees from Kosovo rather than there being a deliberate and systematic Serb policy of expulsion.  Although the majority of the evidence to date in the trial rejects this assertion,
 the accused has extracted concessions in support of his position.
 The accused is charged with counts of crimes against humanity of deportation and of forced transfer.   There is no suggestion of an argument that the forced deportation or the forced transfer of ethnic Albanians from or within Kosovo was necessary to defend the territorial integrity of Serbia.  Instead, the accused’s argument has been that the mass exodus of Kosovo Albanian refugees happened, in substantial part, because of NATO’s military intervention in Kosovo.  That argument is about the identity of those responsible for the mass people movements and not about self-defence.  The lack of any reference to self-defence is hardly surprising.  If the Prosecution is to prove the existence of a systematic campaign of expulsion of Kosovo Albanian civilians from their villages and towns, any suggestion of such a policy being undertaken on defensive grounds would be spurious.  A wilful and pre-meditated targeting of the civilian population of the kind alleged by the Prosecution could never be justified on grounds of self-defence.

43. The submissions turn now to consider the second of the two situations (referred to above in paragraphs 8 – 9) in which self-defence may arise indirectly in the Kosovo part of the case:  namely, the extent to which any of the specific crimes alleged by the Prosecution may have been undertaken by Serb forces acting in self-defence.

SERB FORCES ACTING IN LEGITIMATE SELF-DEFENCE

44. Paragraph 95 of the submissions of the amicus filed on 14 July 2003 reproduced above at paragraph 8 summarises the possibility of the indirect relevance of self-defence to the accused by virtue of the potential relevance of self-defence to the physical perpetrators of the alleged crimes.  The test for self-defence in Article 31(1)(c) of the Rome Statute approved as an authoritative articulation of customary international law by the Trial Chamber in the Kordić Judgment
 explicitly rejects any notion of putative self-defence:  

The fact that the person was involved in a defensive operation conducted by forces shall not in itself constitute a ground for excluding criminal responsibility under this subparagraph

Accordingly, it is not sufficient for the accused to suggest that individual Serb soldiers or policemen were engaged in the legitimate defence of Serbia against KLA aggression as a general defence to their actions in specific incidents.  The inadequacy of this general argument is discussed in detail at paragraphs 17-19 of the submissions of the amicus of 14 July 2003.

45. Article 31(1)(c) of the Rome Statute identifies a number of elements of the test for self-defence and these elements are discussed in detail in paragraphs 20-22 of the submissions of 14 July 2003.  Again at the risk or unnecessary repetition, those paragraphs are reproduced here in full prior to an application of the elements of the test to the specific incidents alleged in the indictment: 

20.  Article 31(1)(c) requires the accused to defend themselves, others or, in the case of war crimes, property essential to their military mission, only against ‘imminent and unlawful’ force.  It is not sufficient for the accused to resort to lethal force in response to some amorphous, future potential threat.  The accused will need to be able to show that there was some present, immediate need to resort to the force that they did.  That present and immediate threat to the accused must also have been unlawful.  In the case of armed conflict, the jus in bello recognises the lawfulness of using lethal force against enemy combatants taking an active part in hostilities.  Self-defence does not arise in such contexts.  Individual combatants do not need to be excused for killing enemy combatants by lawful means.  An unlawful use of force justifying a response in self-defence might include the killing of a prisoner of war who attempts to attack a prison guard or the killing of an enemy combatant feigning surrender, for example.  In both cases, the threat of force is unlawful and a lethal response will not attract individual criminal responsibility.

21.  Article 31(1)(c) also requires the accused to use force in self-defence in a ‘manner proportionate to the degree of danger’ faced.  Proportionality lies at the heart of any legitimate act of self-defence because the defender needs to be able to demonstrate that their resort to force was no more than required for the limited legitimate purpose of defence.  The invocation of the right of self-defence cannot be used as a cloak for purposes other than, or in addition to, defence.  The use of excessive, overwhelming or disproportionate force to counter a particular threat often exposes motives other than defence and can reveal a spurious claim to be acting in self-defence.

22.  Article 31(1)(c) imposes an objective test on the action of the accused.  The accused must act ‘reasonably’ to defend themselves, other persons or, in cases of alleged war crimes, property essential to the military mission.  It is not sufficient for the accused to argue that he/she personally believed that their resort to force was necessary to ensure defence against the threat faced.  The accused must also show that others placed in a similar position to him/her would act with a similar amount and type of force to that utilised by the accused.  If the objective test of reasonableness is not satisfied on the facts of a particular case but the accused held a genuine belief that it was necessary to act as he/she did in self-defence, the appropriate defence may well be mistake of fact.

46.  The following analysis of relevant aspects of the trial to date in relation to the issue of Serb forces acting in legitimate self-defence focuses upon Counts 3 and 4 of the Second Amended Indictment of 29 October 2001.  Those two Counts involve allegations of the Crime Against Humanity of Murder and the War Crime of Murder as a serious violation of Common Article 3 of the Geneva Conventions.  Both counts relate to the same 12 separate incidents of alleged murder.  The relevant aspects of the trial proceedings in respect of an indicative selection of the incidents will be considered in turn.  It is not intended in this section of the submissions to deal with Counts 1, 2 or 5 of Second Amended Indictment for the reasons outlined above in paragraph 42.

The Attack on Raçak

47. The attack on the village of Raçak in the municipality of Stimlje on 15 January 1999 looms large in the Kosovo part of the trial as a defining moment in the conflict.  Despite huge discrepancies between competing versions of the factual situation in Raçak, all parties agree that the events are profoundly significant.  For his part Mr Milošević claims that the attack on Raçak was orchestrated by the OSCE and NATO, in collusion with the KLA, to establish a pretext for NATO’s military intervention in the sovereign internal affairs of Serbia.  From the perspective of the KLA, the attack by Serb forces on Raçak was indicative of new levels of desperation in Belgrade to suppress Kosovo Albanian armed resistance.  For the OSCE and NATO, the attack on Raçak represented a key moment in an unacceptable escalation of violence perpetrated by Serb forces against ethnic Albanians in Kosovo.  For the Prosecution in this trial, Raçak is the first in a chronological list of alleged atrocities for which the accused is allegedly criminally responsible.  Given the significance of the particular incident, it is hardly surprising that competing versions of the facts are so hotly contested.  The intention here is to avoid making any determinations of fact or to imply any preference for one version of events over another and simply to identify whether or not self-defence issues may arise on any of the differing versions of the facts.

48. Not all the facts of the Raçak incident are in dispute.  It is widely accepted, for example, that from as early as December 1998 the KLA, with assistance from civilians in Raçak, began constructing a bunker and trenches in the hills around Raçak – although it is claimed that these facilities were not yet complete or in use when the attack on 15 January 1999 occurred.
  It is also generally agreed that the KLA had established a unit on the outskirts of the village of Raçak – occupying 5 or 6 houses in a cluster away from the rest of the village
 - and that KLA actions against Serb forces were being conducted from this base.  On the morning of 15 January 1999 when the attack commenced it is widely agreed that a number of KLA members were killed.   Shukri Buja, the KLA commander who testified about the Raçak incident, claimed that 8 KLA soldiers were killed in the first moments of the attack and that another 5 or 7 soldiers died in slightly different locations subsequently.
  On the morning of 16 January 24 bodies were found dead in a gully in the hills surrounding Raçak.  There is significant divergence as to the identity of the dead, the circumstances in which they came to be in the gully and who was responsible for their deaths.  While it seems widely accepted that a significant number of people were killed during the attack on Raçak throughout the day of 15 January and that multiple bodies were ‘found’ in the gully the following day, there are at least four possible versions of the factual situation in relation to the gully incident.  It is the view of the amicus that none of these competing versions of the facts give rise to issues of self-defence.

49. The first version of the gully incident is alluded to above in paragraph 47 – the accused’s suggestion that the alleged massacre was an orchestrated fabrication.  Mr Milošević has suggested that the bodies found in the gully were, in fact, KLA fighters killed in an exchange of fire with Serb forces in and around the village of Raçak the previous day;  that the dead bodies were subsequently moved to the gully sometime between late afternoon on 15 January and before early morning of 16 January after replacing KLA uniforms with civilian clothing;  and that the bodies were falsely purported to be civilian victims of a massacre in the gully.
  It is true that no-one claims to have discovered the bodies in the gully on the afternoon/evening of 15 January or to have sat through the night to ensure that bodies were not interfered with.  The accused has emphasised the fact that no-one can absolutely deny the possibility of tampering with the bodies between the infliction of death and the discovery of the gully scene on the morning of 16 January.  In particular, the accused sought to rely upon the alleged statement to the international media by the Finnish forensic expert Dr Helen Ranta that it was possible that the alleged gully massacre was ‘set up’.
  If this particular version of events was the correct one, no issues of self-defence for the Serb forces involved in the attack on Raçak would arise.  It is not a violation of international humanitarian law to kill enemy combatants in the context of the exchange of military hostilities.  There is no need to raise issues of self-defence because no crime has been committed (neither a war crime nor a crime against humanity).  If the Serb forces only fired upon KLA fighters any deaths inflicted were a legitimate part of the conduct of hostilities.

50. The second version of the gully incident is that the victims died where their bodies were found but that all of the dead were KLA fighters and had been engaged in an exchange of military fire with Serb forces.  The civilian clothing on the dead is explained in one of two ways:  either these KLA members were deliberately dressed in civilian clothing in preference to military uniforms to create the false impression that Serb forces were targeting civilians;  or, the military uniforms on the KLA fighters when they were killed were replaced with civilian clothes sometime between the afternoon of 15 January and the early morning of 16 January.  Again, it is the case that on this version of events, issues of self-defence do not arise.  If the dead were KLA fighters irrespective of their mode of dress they were legitimate military targets and the Serb forces engaging them committed no crime.

51.  The third version of the gully incident is that the dead were all civilians but that one of two possibilities led Serb forces to the view that they were legally justified in killing them.  On this version of events either  Serb forces mistakenly assumed that the individuals were KLA fighters firing at Serb positions or Serb forces knew that the individuals were not KLA fighters but were civilians who had openly taken up arms and were firing at Serb positions.  In either of those circumstances the dead had forfeited their non-combatant status and the legal protections associated with it.  The decision to engage militarily resulting in the death of 24 civilians was not a crime and, similarly to the position in paragraphs 49 and 50 above, issues of self-defence do not apply.

52. The fourth version of the gully incident is that Serb forces either marched civilians from Raçak to the gully site or came across the group attempting to flee Serb shelling of the village, knew they were all unarmed civilians and murdered them nonetheless.  If this is the correct version of the incident again no issues of self-defence arise albeit for different reasons than those outlined above.  On this version of events those killed posed no threat to Serb forces and the motive for the killings could not be defensive.  Instead, the motive could only have been punitive – possibly retributive as punishment for general civilian support for the KLA and/or because the KLA was known to be operating in the vicinity of the village.  

The Attack on Izbica

53. As with the attack on Raçak, the facts in relation to events in the village of Izbica in the municipality of Srbica are also disputed.  The Prosecution alleges that after heavy Serb shelling of the residential areas at least 4,500 villages from Izbica and surrounding settlements sought refuge in a nearby field.  The allegation is that Serb forces separated men from women and children, took the men off into two separate groups and murdered at least 116 Kosovo Albanian male civilians – many of them elderly.
  Mr Milošević, in contrast, argues that such allegations are fabrications;  that the KLA was active in and around Izbica with at least 2,500 fighters in the general area of Drenica (incorporating the municipality of Srbica);  that many KLA fighters did not wear uniforms despite carrying weapons and actively participating in hostilities;  that the large group of civilians seeking refuge in the field were fleeing NATO bombs;  and that all those killed on the particular day in question were either KLA fighters or civilians killed by NATO bombs.
 

54. Consistent with the analysis of the Raçak killings, issues of self-defence do not arise in relation to killings in Izbica on either version of the facts.  If it is the case that Serb forces only killed KLA fighters bearing arms and actively participating in the conflict, no Serb crimes were committed.  Those KLA fighters were legitimate targets for Serb forces.  On the other hand, if it is the case that a Serb massacre of mainly unarmed male Kosovo Albanian civilians took place after the men were separated out from women and children and taken off to two different locations to be killed, self-defence cannot be relevant.  No pre-meditated massacre of unarmed civilians off this nature can ever be justified on the grounds that such victims posed a threat to the individual soldiers and/or police carrying out large scale murder.

The Đakovica Convoy Killings at Meja

55. The Prosecution alleges that on or about 27 April 1999, Serb forces drove many Kosovo Albanian villagers from their settlements in the Carragojs, Erenik and Trava Valleys in the municipality of Đakovica and forced them into fleeing convoys.  It is further alleged that in or near the villages of Meja, Korenica and Meja Orize males in the convoys were separated out, taken away from the women and children and summarily executed.
 The Prosecution identifies 18 alleged victims by name
 but asserts that as many as 300 victims of the incident are still missing.  Witnesses for the Prosecution assert that no KLA fighters were present in the general area of operations at the relevant period of time.
  In stark contrast, Mr Milošević argues that no civilian massacre was perpetrated by Serb forces;  that by its own admission NATO planes had bombed the Đakovica Convoy and civilian deaths had resulted;  that strict orders were given to those serving in the Yugoslav Army not to target civilians;  and that operations on 27 April were in direct response to the intense KLA activity in the general area of the operations that had resulted in the death of at least 38 Serb soldiers in the month of April 1999 alone.

56. As with the alleged killings in both Raçak and Izbica, no issues of self-defence arise on either version of the facts surrounding the alleged massacre at Meja and other sites of Kosovo Albanian civilian men travelling in the Đakovica Convoy.  If Serb forces did act consistently with orders, did not target civilians and only engaged militarily with KLA fighters (whether uniformed or not) no crimes were committed by Serbs.  If, however, unarmed civilians were forcibly separated from the convoy of refugees and summarily executed at Meja and other sites arguments of self-defence are irrelevant.  On this version of the facts there is no suggestion of any of the males separated out for massacre posed a physical threat to the Serb forces involved in the killings.

The Killings at the Dubrava Prison Complex

57. The Prosecution alleges two separate incidents within the Dubrava Prison Complex on consecutive days:  the first on or about 22 May 1999 involving a perfidious administrative announcement for all prisoners to gather personal belongings and to line up on the prison sports field for transfer to the prison in Nis.  The allegation is that after prisoners had dutifully lined up on the field to await transportation Serb forces opened fire from the watchtower and from other vantage points killing a large number of prisoners in the process.  The second alleged incident the following day involved Serb forces throwing grenades and firing shots into drains, sewers, buildings and basements wherever prisoners had sought refuge in the aftermath of events the preceding day.
  The Prosecution identifies 26 alleged victims of the Dubrava Prison killings by name
 but asserts that many more inmates were summarily executed in the two separate incidents.  Mr Milošević argues that no such summary executions of prison inmates occurred and that the deaths of prison inamtes were caused by the NATO bombing of the facility.  The expert forensic pathologist, Eric Baccard, conceded that those inmates who had died of burst lungs may have sustained their fatal injuries from bomb blast
 and that the bodies discovered at Rakosh Cemetery may not all have come from the Dubrava Prison Complex.

58. Again issues of self-defence do not arise on either version of the facts at the Dubrava Prison Complex.  If there was no summary execution of prion inmates and the only deaths there in May 1999 resulted directly from NATO bombing, no Serb crimes were perpetrated.  Conversely, if there was a summary execution of prisoners nothing on the evidence suggests that those responsible for the killings were acting in legitimate self-defence.  There is no suggestion of rioting by the prisoners or that the prisoners had managed to acquire weapons of some kind which they were using against their captors creating a threat which could only be countered by the opening of lethal fire.  

CONCLUDING OBSERVATIONS

59. In suggesting that issues of self-defence do not arise on the evidence presented to the Chamber in the case to date in relation to the alleged killings at Raçak, Izbica, Meja and the Dubrava Prison Complex, it is not the intention of the amicus to also suggest that issues of self-defence could not be relevant to any of the 12 separate incidents referred to in Counts 3 and 4 of the Second Amended Indictment.   However, if issues of self-defence are to be relevant to those Serb soldiers and/or police and, on the basis of the doctrine of superior responsibility indirectly relevant to the accused, evidence will need to be adduced to the effect that the physical perpetrators of the alleged crimes faced a real and immediate threat to themselves and took the otherwise unlawful action they did to defend themselves or those under their care.  

60. The fact that individual soldiers or police may not have been acting in self-defence in any of the specific situations listed in the Indictment does not automatically mean that issues of self-defence are irrelevant to the accused.  The first of the two distinct circumstances in which self-defence may be indirectly relevant to the accused exists independently of the second of the two circumstances discussed above at paragraphs 44-58.  It has already been identified above at paragraphs 23-38 that the critical determination for the indirect relevance of self-defence to the mindset of the accused is the issue of proportionality.
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� 	Second Amended Indictment, 29 October 2001, para 66(g), page 30.


� 	See, for example, the accused’s cross examination of the witness Sadik Xhemajli at transcript pages 8899, line 1 – 8910, line 12.


� 	Second Amended Indictment, 29 October 2001, para. 66(i), page 31.


� 	See Schedule I attached to the Second Amended Indictment.


� 	See, for example, evidence of the witness Nike Peraj, an ethnic Albanian officer in the VJ and present during the operations in question at transcript page 4725, lines 2-8.


� 	See the accused’s cross examination of Nike Peraj at transcript page 4723, line 16 – page 4729, line 16.  On the assertion that NATO admitted bombing the convoy see the accused’s cross examination of the witness Xhevahire Syla at transcript page 8209, lines 8-18 


� 	See Second Amended Transcript, 29 October 2001, para. 66(k)(i), page 32.


� 	Schedule J attached to the Second Amended Indictment.


� 	See cross examination of Dr Eric Baccard by the amicus curiae Branislav Tapušković at transcript page 5343, line 21 – page 5344, line 24.  It is also true that the witness conceded under re-examination from the Prosecution that the blast injuries may also have been sustained by grenade thrown into a confined space and that there was insufficient forensic evidence to determine the precise cause of death.  See transcript page 5363, line 12 – page page 5364, line 3.


� 	See the accused’s cross examination of Dr Baccard at transcript page 5333, line 25 – page 5334, line 21.
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