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THE INTERNATIONAL CRIMINAL AL TRIBUNAL FOR RWANDA
Case No.-96-14-A
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Judge Theodor Meron -President
Judge Claude Jorda

Judge Mohamed Shahabuddeen
Judge Fausto Pocar

Judge Inés M. Weinberg de Roca

Registrar: Mr. Adama Dieng

Date filed: 30 " September 2003

Between/
ELIEZER NIYITEGEKA  Appellant
And
THE PROSECUTOR Respondent
EXTREMELY URGENT
: REPLY TO PROSECUTORS SECOND
RESPONSE DATED 26 SEPTEMBER 2003
For the Appellant ;
Sylvia Geraghty ;
For the Respondent
The Office of the Prosecutor
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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA
Case No.-96-14-A

IN THE APPEALS CHAMBER

ELIEZER NTYITEGEKA  Appellant
And
THE PROSECUTOR Respondent

DEFENCE REPLY to Prosecutors Second Response dated 26 September 2003 to

Defemce Extremely Urgent Motion dated 3 September 2003 and Reply thereto,
dated 19 September 2003.

Background:

1. 3 September 2003, the Appellant filed an Extremely Urgent Motion, wherein
he prayed the pre-Appeal Judge, for the reasons therein set out to, inter alia,
Order Mme del Ponte or someons acting on her behalf and at her direstion, to
mmpuehtmsively:mplytomhofthcﬁ issues raised in a letter addressed to
her dated 9 August 2003 and if no enquiry had already been undertaken, by

‘he mmerters aised cancerning Ms. Pollard and the condust of the Trial and 1o
fumishatrnewpyofmekepoﬂthmmﬂmAppeﬂammdhis Counsel.

2. 15* September 2003 the Prosccutor filed 2 Response to the Appellants said
Extremely Urgent Motion, Attached thereto', was  leter from the Semrior
Appeals Counsel, purporting to be a reply to the 17 questions raised.

3, 19 September 2003 the Appellant transmitted his Reply to the Prosecutors
Response which, consequent upon information disclosed in the Prosecutors
Response and Jetter therewith, snughttovaxyﬂ\ewliefsoughtinthcmiginﬂ
Mption of 3 September 2003,

4, 26 September 2003, the Prosecutor filed a Second Response, seeking leave

1o file saine. The said second Response was entitied Prosecutors Response to
“Rxtremely Urgent Defence Motian Reply “ filed on 22 September 2003.

S, Moaday 29 September 2003, in Arusha, Tanzania, Lead Defence Counsel
was handed a copy of the said document. It had been filed at ICTR on of 29
September 2003 at 8.54am. Not having previously seen the document, itis
difficult for Lead Defence Counsel to Reply within 36 hours but she will make
her best ¢ffons . :

' As Annexure 1
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Subenissions on the Prosccutions aforssaid Second Response: (paragraphy 1-9)

6 The Defence object to the filing or admission of the Second Response of the _
Prosecutor, no provision therefor having been made in the Practice Direction.

7, Nortwithstanding this, should the pre-Appeal Judge grant Jeave far the filing
and decide to admit the said Scoond Response, the Appellant hereby seeks
leave to file and have admitted this Reply thersto.

& The Senior Appeals Comsel submits’ that the Appellant in his Reply of 19
September 2003, raises fresh arguments and /or new requests, “outside of the
matters raised in the opposing parties response” He cites paragraphs 9, 10,
11, 15, 17. 18, 25, 26,27, 28,29, 31, 34,35, 39,40, 41,43, and 45 thereof.
This, be submits, entitles him to leave to have bis (second) Response filed and
admitted for consideration.

9. A perusal of the said paragraphs clearly demonstrates thay, in his Reply, the
Appellant remained within both the scopeandnanu!ofakcplyin&m.eanh
and every one* of the said paragraphs is rmised because, it flows directly from
the matters set forth in the Prosecutors Response and/or the letter attached
thereto”. :

10. It is therefore submitted that, the said allegation is disingenuous and made for
the purpose of facilitating the circumvention of the Practice Direction and is 8
blatant attempt to ground sn entitlement to leave to file the said (second)
Response.

Submissioss on -(B) Prosecutions Response: (paragraphs 10-17)
On Paragrapb 10

12. At paragraph 10 of his Second Respanse, the Senior Appeals Counsel has
misunderstood /or mistepresented the Appellants submissions as regards his
own locus standi. The Appeliant has not at sny time submitted that the said
Counsel ‘2as po locus standi in the Appeals process, nor reised any objection to
his position ss the Senior Appesls Counsel therein. [ It should also be noted
that no point is being made ons personal level against Mr, Fasrell but rather

? Practice Direction mnncﬁnﬁhmgdm;wmwwym
the Tribunal dated 16 Seprerher 2002,
? Puges 243: puragraphs 2 and 3 ,

At paragraph 8 hereof and passgraph 2/footnore 3 -page 1, af the Senjor Appeals Counsels Second
Response datod 26 September 2003,
3] etter dated 12 Septomber 2003: -The Seaior Appeals Cormse! ta Sylvia Geraghty, secved on 1S
smmmmmwmm. :
€ _fhat the Appellants argimients should bu dismissed in their entirety
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with the older of the position of Senior Appeals Counsel, whomever that may
be, at a given time.]

13. What the Appellant has submitted, plainly stated, is thatthe Senior Appeals
Counsel 1es no right 1o be a judge in his awn cause, as it were, particularly so,
given the most unusual circumstances of this case.

On Paragraph 11

14, Tn response to the Prosecution assertion that, the Appeliant should havs
advancec, “concerns with the role of the Senior Appeals Counsel in his
Original Defence Motion, ” the Appellant submits that he quits reasonably
presumed that (i) Ms Melanie Werrett was an experienced Lawyer, at the top
of her branch of the profession and that the Counsel to whom she referred was
likewise cxperienced and procedurally knawledgeable, given that they bad

* risen to Chief of Prosecutions and Senior Appeals Connsel respectively and
that(ii)assuch,thcydidnntrequircsnypmemmiwdimcﬁonﬁomhim.asto
how to conduct the matter in hand. Thus, he did not provide it

15, The further submission in Paragraph 11 that “he comprehensively responded
to the 17 questions posed in the Appeilants letrer dated 9 Avgust 2003”, has
already been fully responded w by the Appellant in his Reply”. The said
submissions are hereby adopted and resubmitted in their entirety.

On Paragraph 12

16. At paragyaph 12, in an attempt to reassure the pre-Appeal Judge that it can be
trusted and relied upon to make Disclosure to the Appellant, thus cbviating the
need for an Otder for &n independent enquiry, the Prosccution seck to call in
aid, it’s hona fides and the “good faith™ with which Prosecution Counse}
“discharge their duty”. The Appellant agrees thet, in dispensing its
responsibilitics under Rule 68, the Prosecution normally bas a presumption of
bona fides. However, it is submitted that in this case, any fair-minded person
would accept that the Prosecution and their Counse) have abused the aforesaid
presumption of good feith and in so doing, have placed this matter ontside the
ambit of Rule 68.

17. On baving made their discovery on an undisclosed date in May 2003, a
Prosecution with bona fides or their Counse] discharging their duty in good
faith, wosld have immediately “owned up” to the grave irregularity in the
Trial of Mr. Niyitegeka and alerted, st least the Trial Chamber, which was
preparing to hand down Judgment, unaware of the true circumstances.

18, Instead, this Prosecution and their Counsel, chose to remain silent for a further
four and 3 half to five months or thereabouts, before making Disclosure, whilst
in the meamtime, secing Mr. Niyitegeka convicted and serdenced to life
imprisonment.

? Plense see Defence Reply dated 19 Seprember 2003 to Prosezadors Response, st pages 3 +4:
parsgraphs 7 to 14 inclusive,
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19. Such Disclosure as was made, WAS not until after the Pmsecuhon had been
“found ot” (50 to speak) by the Defence. Even at that late stage, the
Disclosure was not made voluntarily.

20. To further compotnd their untrustworthincss snd professional unreliability,
{he Prosecution snd their Counsel have failed, refused and neglected 1o
Disclose to the Appellant the exact date in May on which they found out about
the varios suspensions from practice of Ms. Pollard, nor who was informed,
por who <new.

21, Instead, mrany months later and despite the Rule 46 Werning already on the
Hmmmrdinﬂﬁsase.mewnm‘hzsbmmﬂtm!ywnh
silw;ge“, sbfuscation, obstruction, misreprescatation, refusal to reply and
delay”. :

22. Further and as clearly demonstrated in his letrar and Respanse, the Appellant
re-iterates that the Senior Appeals Counsel in this case, is not a proper person
to undertake the task of obtaining the information sought and communicating
it in it’s origina) “wr-managed” state to the Appallant. There is 8 manifest
conflict of interest.

23. In acknowledgment of the fact that such Prosecutorial confliets of interest do
occur (mrutalis mulandis), the Judges of the ICTR and ICTY in their combined
wisdom in May of this year, felt sufficiently moved to put in place a new
mechanizm for dealing with same.

{new ) Rule 91 (B) (ii) states

“where the Prosecutor. in the view of the Chamber, has d conflict of interest with
raspect o yelevany conducl, (ir may) direct the Registrar (o dppoint an amicus curige
io investigate the matter and report back 1o the Chamber as to whether there are
sufficient grounds for instigating proceedings Jor false testimony”’

On Paragraph 13

24. Pursuant to Article 19.1 and Article 20. 2 and 4 ( c) of the Statute and Rule
107 of the Rules of Procedure and Evidence, the Appellant is entitled as of
right given the circumstances of this case, to all of the information sought,
well in advance of the preparation of his Appeal Brief. Further, he is entitled
to have this information commusicated to him in a transparent and expeditious
manaer. 1deally, he should have all of the information communicated to him
before he re-files his Notice of Appeal.

25_ The Prosscutor is referred to the Decision of Judge Shahabuddcen dated 13
June 2003, page 4, first paragraph'® wherein it was envisaged that on
application, permission to amend the Notice of Appeal in certain
circumstmees and on showing good cause, would be granted. Discovery of

'Sugmmmwonn'pmz,&ﬂmhofmwmminnﬂyw
. Syivia Geraghty, cated 12 September 2003, sttached ta the Responss of 15 September 2003.

Ses letrer referred to st foamote 9; ax page 1 paras 4, S; Atpage 2: paras 1,2, 5, 6, 7: and at page 3
paras 2 and 3: Anddwneape“amkqﬂydmdwswm;m%mmgmhn-m
together with accopipanying footvotes,

1% Of the French version.
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new information, given all the aggravated and unusual circumstances of this
case, would, it is most respectfully submitted, be such good cause.

26. The Pros=cution could greamly assist this entire process by henceforth adopting
a pro-active, open, fair and teasonable approach hereto.

27, Further, it is not judicially cconomic, that the Appellant is repeaed_ly obliged
10 file Motions to the pre-Appeals Judge, to obtain information which he 1s
* entitled to have in good time for the preparation of his Appeal Bricf.

28, The App:=llant is at 8 loss to tmderstand&eprosecnm:swhmssmnthatﬂ:e
Appellant is “exercising dilatory lactics. " No evidence in substantiation
having been produced, the Appellant will assume it is inserted to deflect this
charge from the Prosecution itself.

On paragraphsi4
39. The Proszcutor seeks to reserve unto hitnself the right ro carry out an
investigation and then only “ if it deems fit". This is wholly unacceptable, as it
is the conduct of the Prosecution, which is being impugned.

30. For the frasons sct out in the Appellants Reply of 19 September 2003 and for
the reasons herein set out, in particular at paragraphs 17 to 25 inclusive, the
Appelant submits that no reliance can be placed on the Prosecution or any
person involved with the Prosecution to be as said earlier, 8 judge in their awn
cause. The Appellant therefore submits that the pre- Appeal Judge should
now intervene, so @s to ascertain, in so far as possible at this juncture, inter
alia, the manner in which the Prosccutor and her/his Counsel have exercised
their discretion under Rule 68 in this casc.

31, The Prosecution persist in referring to “wyfoundsd allegations™ The
allegations made by the Appellant are well founded. They are even admitted
to by the Prosecution. We would refer the pre-Appeals Judge to our Reply
dated 19 September 2003, in particular page 6, paragruph 33 thereof and
repest and reaffirm the contents of same.

Ralief sought .

34. For all of the reasons set out in the Appellants Extremely Urgent Motion
dated 3 September 2003, in the Defence Reply to the Prosecutors Response,
dated 19 September 2003 and in this Reply, the Appellant prays the pre-
Appeals Judge, if he should grant leave 1o the Prosecution to file their (second)
Response, that he will also

(  Graxtleave w the Defence to file aud have this Reply admitted for
cansideration in the interests of faimess and justice, notwithstanding
that it might be out of time, two of the four days allowed for a Reply
(a]beitoverawuknnd)hwingplmdydupwdbcﬁomitwas served on
Lead Defimce Counsel in Arusha, as set out at paragraph 5 herein

(ii)  Permit the Appellant to vary the tevms of his original Motion of 3
September 2003 to ,

WY
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(i)

(iv)

)

A

(vid

Order that an independent, impartial and comprehensive investigation
b: immediarely carried out, ioto all matters touching and concerning
the involvement of Ms. Pollard and the conduct of the Prosecutian,
bafore, during and after the Trial of Eliézer Niyitegeks, to include the
circumstance surrounding the failure of the Prosecution to make
comprehensive disclosure to the Appellant of the status of Ms. Pollard
iramediately it discovered same or st all

Appoint s independent, irnpartizl and trustworthy person o carry out
the said investigation

Direct that 2 true copy of the Final Report on such an investigation

(to include but not limited to (i) comprehensive replies to the questions
raised in the Appellants letter of 9 August 2003, (ii) an snswer 10 the
matter set out st paragraph 23 of the Reply of 19 September 2003,

(iii) the documentation referred to at paragraph 32 of the said Reply of
17 September, and (iv) & certified copy of the Certificate of Fimess to
Practice of all of the Lawyers involved in the Trisl of Eliézer
Niyitegeks) be made available to the Appellant and his Counsel,
irnmediately on conclusion of the said investigstion

Crder that, if required, access be granted to the Defence, to those
parsons who may be in a position to assist the Defence

Direct that, in the cvent of no other Application for an extension of
time 1o file the Appeal Brief being made, that the 45 days presently
allowed for filing the Appeal Bricf will begin to run, from the date of
service of the said Final Report /answers/documentation on Lead
Counsel for the Appellant and not from the date on which the
Judgment is served on the Appellant, in 2 language he understands.

LeadComscl to M,

Dated aj Arusha this 30° dayof September 2003
]
Sylvia Geraghty.

Legria

won
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