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I. I:-iT RO DUCT IO:\

l. Pursuant to the Terms of Reference for the Monitors, part icularly pari "C" of
Annex II to the MOU between the Mechanism for International Criminal

Tribunals C'M ICr ' or "Mechanism") and the Kenya Section of the International

Commission of Jurists ("le J Kenya"), I respectfully submit this Report to the
President of the MICT through the Registrar.

2. Thi s Monitoring report pertains to the activities of interact ions of Ms. Stella

Ndirangu. a Monitor appoin ted by the Mechanism (" Monitor"), with Mr.

Munyangishari and the Director of the Kigali Central Prison during the month of
March 2016 (vthc Reporting Period") .

3. During the Reporting Period. the Monitor undertook one mission to Rwanda on

10 Apri12016 to 15 April 20 16 to monitor the Bernard Munyagishari case .

4. During the month of Apri l 2016, the High Court held two hearings and the

Supreme Co urt held one hearing. The Accused perso n did not appear for the High

Court hearings. The Supreme Court hearing delivered judgment in the absence of

the Accused and other parties.

5. A detailed report on all activit ies during the Reporting Period is provided below.

II. DETAILED REPO RT

A. Mlm;wr;ng .1ti~i.'iitm from / 0 April 10 15 April 10 16

High Court Hearing p..f...lLjpriU 016

6. The hearing was held before the full Cham ber, comprising of the Presiding Judge

Alice Ngendakuriyo, Judge Fidele Nsanz imana and Judge Timc thee Kanyegeri.

in the absence of the Accused. Mr. Bernard Munyagishari . Mr. Jean Bosco
Mutangana and Mr. Bonaventure Rube rwa appeared for the Prosecution, while

Defence Co unsel Bruce Bikotwa and Jeanne d ' Arc Umutesi were present for the

Defence.

7. The Court begun by noting that the Pro secution had finalized submitting on the
indictment in the last hearing, the Defence was go ing to reply 10 the indictment.

Noting that the Defence had filed with the Court a de fence brief of 18 pages. The
Cou rt confirmed that the Prosecution had a copy of the brief, before giving the

floo r to Defence Counsel Bruce Hikotwa to submit on the brief.
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8. Counsel submitted that the de fence brief should be treated as provisional , as it had

been drafted based only on the indictment. Counse l explained that the Defence

expected to collect evidence and file an additional defence brief at a later time .

9. According to the Defence after reading the indictment and listening to the
Prosecut or in Court they had identified defects in the indic tment. They submitted

they needed time 10 develo p the responses based on each charge set out on the

indictment against Mr. Munyagishari.

10. Recalling that the charges are divided into genocide . complicity to commit

genocide. con spiracy to commit genocide. murder and rape classified as crimes

against humanity , Cou nsel analyzed in detail the defects and lack of linkage

evidence in the indictm ent. witness statements and submiss ions on the indictment

by the Prosecution .

I I. Counsel Bruce Bikotwa submitted that it is expected thai when a Court finds that

an indictment has defects. it ought 10 acq uit the Accused. He asserted that in the

current trial, the indictment had many defects and the Prosecution had not

submitted any evidence to support its allega tions.

12. Once Counsel had closed their submissions in response to the indictment. the

Court took a 40-minutc break.

13. When the Court resumed Defence Counsel continued submitting on the final part

of the defence brief responding to the indictment.

14. After Cou nsel closed their submissions, the Court noted that after hearing from

the Defence, the Prosecution should prepare a reply, but this would be done after

the appearance of all the witnesses.

15. The Court noted that it had planned to hea r witnesses at the next hearing however.

the Defence had requested the Court in writing. to allow them discuss the oral
request they had made before the Court pre viously, relating to the request for time

to investigate and prepare a prope r defence for the Accused.

16. At the invitation of the Court, Defence Counsel Jeanne submitted that the

Defence needed 30 days to carry out investigations, before filing a final defence

brief. During these 30 days of investigations, they would visit different areas

where the Accused is alleged to have committed the crimes. Counsel wou ld need

financial resources to cater for accommodation, meals and transport amou nting to
12 Million RWF.

17. The Cou rt requested for an exp lanation , as to why the Defence needed all that

money to carry out the investigations, whi le the Accused had refused to coo perate
with them.

663

Case No. MICT-12-20 , 25 May 2016



lxIn response to the Court's inquiry, Counsel submitted that even though the
Accused had refused to cooperate with them, it was in the interest of justice that
they carry out investigations so as to present a proper defence for the Accused
person.

19. The Court indicated it was not satisfied with the explanation offered by Counsel
and it wanted to know if Counsel had a list of the witnesses they planed to meet,
that could have informed their planning for investigations.

20. Recalling the Prosecution had referred only to 3 sites where the Accused had
committed crimes, the Court inquired why the Defence was planning to visit 10
sites yet the Prosecution had relied on 3 sites. The Court reiterated that Counsel
needed 10 justify why they should visit additional sites . In addition, the Court
wanted to know if Counsel had received any information from the Accused,
relating to the areas they could find witnesses who could be of assistance 10 the
Defence.

21. In response, Counsel submitted that taking into account the time that had lapsed
since the crimes were committed, they were assuming that witnesses would not be

found only in the 3 sites identified by the Prosecution, as many people had
relocated to other areas over the years.

22. The Court probed Counsel on why they assumed witnesses would be found in the
additional 7 sites, requesting to be informed specifically if Mr. Munyagishari had
informed Counsel that witnesses could be found in all additional proposed sites.

23. Reiterating that the Prosecution had identified only 3 sites where crimes were
committed, the Court told Counsel that they could even request 10 go to Australia
to conduct investigations, but they had 10 justify why they needed to go to that
particular area.

24. The Court asked Counsel to give precise information on any witnesses they
believed had moved from the 3 sites identified by the Prosecution, so as to justify
the request to visit the additional 7 sites proposed.

25. Defence Counsel indicated that their proposal was to visit Gisenyi City in its
entirety, to avoid having to come back to the Court with addit ional requests to
visit other sites that might become relevant in the course oftheir investigations.

26. The Court asked Counsel to provide tangible evidence on the rates they had used
to calculate the costs of the investigations, because the funds that would be
allocated, would be drawn from taxpayers' money that had 10 be applied
reasonably.
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27. In response, Counsel submitted that they had consulted with persons with
expertise in the different categories of the costs enumerated in their request, but if

the Court was inclined to receiving invoices, Counse l could obtain them and
present them before the Court at a later time.

28. At the invitation of the Court, the Prosecution observed that the request for 30
days to conduct investigations was unreasonable. On the amount of mone y to be
availed for the investigations they subm itted that it should be calculated using the
official tariffs used by civil servants on official mission. On the total amo unt
requested of 12 million RWF. the Prosecution submitted that the amount does not
tally with the budge t lines detailed. indicating their own tallying had totaled to 7
million RWF, they questioned if the Defence had erroneously miscalculated the

total amount of the budget.

29. When the Prosecution finished submitting, the Court requested them to submit on

the number of sites proposed for the defence investigations.

30. The Prosecution submitted that they did not understand why the Defence should
want to conduct investigations, in sites other than the ones identified in the

indictment , unless they had already visited the 3 sites and found reason to go to
other areas, to meet witnesses. The Prosecution submitted that the Defence should
not be allowed to go on a fishing expedition and the request for investigations had
to be more precise .

31. The Court closed the hearing, indicating that it would deliver its deci sion on the
request by the Defence for time and resources for their investigations on
Wednesday, 13 April 2015 at I 1.00 am.

Meeting wilh Mr. Munvagishari in Kigali Central Prison on /2 April 20/5

32. The Monitor met with Mr. Munyagishari at the Kigali Cen tral Prison. The
meeti ng was held with the assistance of an interpreter.

33. Mr. Munyagishari informed the Monitor that he had recei ved an update from
colleagues, who had listened to voice of America on the trial proceedin gs at the
High Court, the previous day. li e indicated that he had been surprised, upon the
realizing that the defence brief had not raised the issue of his nationality, which
he wants settled before he can be put to trial. Mr. Munyagishari indicated that he
wanted the Cou rt to acknowledge that he was Congolese, even if they decided to
put him through the trial.

34. Mr. Munyagishari complained that the Court and the Prosecution were
determined to prosecute and conv ict him as a Rwandan, yet the rightful process
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wou ld be for him to be tried as a Congolese. He explained that the nationalit y

issue cou ld influence the decision to be taken in his casco

35. Mr. Munyagishari exp lained furthe r that he was neither Hutu nor Tut si, therefore

he did not want 10 be drawn into the differences between Hutu and Tursi 's in

Rwanda. he was only looking for a fair tr ia).

36. Mr. Munyagishari informed the Monitor that he was unhappy with Defence

Counsel, explaining that on 8 January 2016.1 Counsel had informed the Court that
they were prepared and ready to proceed with the (rial, then later during the

proceed ings they had indicated they were not prepared including at the last

hearing held on 11 April 2016. This conduct according to Mr. Munyagi shari was

indica tive of the lack of seriousness on the part of Defence Counsel.

37. On the issue of witnesses, Mr. Munyagishari informed the Monitor that there

were genocide survivors who were prepared to appear in Cou rt as defence

witnesses, but they had been denied access 10 him whenever they had come 10 see

him in prison. He alleged that ' Ibuka' the organization that ass ists genocide
survivors had been threatening to withd raw its assistance to witnesses. who

assisted with Mr. Munyagishari ' s defence .

38. Referri ng to the MICT transfer decision. j Mr. Munyagishari noted that the

Chamber had taken into account, that the Defence had filed 16 statements for

potential defence witnesses living outside Rwanda. The Cham ber had also noted

that the witnesses did not want to go testify in Rwanda and was con vinced that

preparations for Accused' s defence might require a lot of work outside Rwanda.

39. The Chamber had also taken into conside ration of the possibility of the Accused
being given a lawyer with internationa l experience 10 work particu larly on the

record ing of witness statements from witnesses who residing outside Rwanda and

this was to be done through the legal aid programme if the Accused was an

indigent or using the Accused's resources if he was not ind igent. The Chamber

had also taken into account that such a lawyer could belong to the RBA and the

Chamber had set a condit ion of the transfer of the Accused. that he was to be
assigned a lawyer with co nsiderable international experience. The Cha mber had
requested thai the President of the Kigali Bar Assoc iation gives a guarantee for

that the condition would be met.

40. Mr. Munyag ishari indicated that he was surprised that Defence Counse l had not
acknowledged, that it was impe rative for them to conduct investigations beyond

I s.... TIre P,OS«U/<Jr~, B MU".' ''lI i. h<tn. Ca>c Nil, ~JCT- 12 · 20. P\lbli<; ~on i tor jng Rfl"'" for ~a", h 20 16 (M~a",h 20 16
~"niloring Reporl) para. D O
, Prosecutor vs. ~unya gi ,hari . Case no. I C'TR _200S · ~ 9_ R I I hIS. De", ;, ;" n on the Prosccutt,,', reque '1 for Referral of the Ca", 10

til<: RCT'ubJic ofR"".ntl .. (' 'T<am fa Dcei' ion") paras, J4k and 149,
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Rwanda, in order 10 prepare good defen ce, yet even MICT in the transfer decision

acknowledges this fact.

4 1. Mr. Munyag ishari expressed concern over the decision by the High Cou rt, to

entertain submiss ions relating to resources needed for preparations and

inves tigations related to his defence. He pointed out that previously, the Court

was categorical that it was not interested in having discussions with his former

Counsel, regarding the resources they needed to conduct defence investigations,
in order to prepare a good defence.

42 . Mr. Munyagishari exp lained that the prev ious day's discussions before the High

Court relating to the resources needed to conduct investigations for the
prepa ration of his defence, touched on his appeal that was before the Sup reme
Cou rt, as his former Co unse l were stopped from representin g him, because they

were requesting to be facilitated to carry out investigations.

43. Mr. Mun yagishari handed over to the Monitor a letter he had written to Counsel

Natacha Ivanovic, requesting that the Monitor assists in transm itting the letter to

Counsel Natacha. The Mon itor informed him that she could not ac t on the

request, as it was beyond her terms of engagement. Mr. Munyagishari then

indicated that he would send the letter to the MICT Registra r, exp ressing

frustration because of the decision to block him from communicating with

Counsel Natac ba by the prison authorities, he fell thai he had to use any poss ible

means 10 reach out to Counsel Natacha.'

44 . Turn ing to the dete ntion conditions, Mr. Munyagishar i comp lained about the

catering services offered to the trans fer Accused persons. He informed the

Mon itor that he was receiving small portions, of and bad ly cooked food . To
demonstrate how bad the food was, Mr. Munyagishari had carri ed with him a

piece of sweet potato that was burnt/charred, which he showed the Monitor . Mr.
Munyagishari asked that the Prison Director be requested to reinstate the former

caterer, expressing that with the previous caterer their only concern was the size
of the portions (qua ntity) she provided and not the quality. He decried that

currently the quantity was not enough and the qua lity was also very bad.

Meeting wi lh Mr. M/lkono, Prison Director o f Kiguli Central Prison on J2 Apri/ 20J6

45. The Monitor met with the Prison director to understand if he had received the

complaints related to the ca terin g service provider from the transferred Accused

persons.

' Srr TIw ProUC"lOr ~. 8 ,\I'''',luXiJlwr;. Cas<:No. MICT·1 2. 20. \Ian;h 2016 Mon,lon ni RC'pOfI para . 178
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46. The Director informed the Monitor that he was aware of the complaints aga inst
the new caterer, his office had communicated the concerns to the new caterer and
was monitoring to see ifshe would improve her services. If she did not, his office
would have to look for an alternative service provider.

High Court hearing of! 3 April 2016

47. The hearing was held before the full Chamber. Mr. Jean Bosco Mutangana and
Mr. Bonaventure Ruberwa appeare d for the Prosecution. The Accused Mr.
Munyagishari and Defence Counse l Bruce Bikotwa and Jeanne d 'Arc Umu tcsi

were absent.

48. The Court delivered the decision on the request by Defence Counsel. for an
adjournment of the proceedings and allocation of resources to enable them
conduct defence investigations.

49. The Court began by summarizing the su bmissions by both (he Defence and the
Prosecution on the request by the Defence. made before the Court on 10 April
2016.

50. The Court noted that it was nonnal for the Defence. to request for time and
resources to carry out investigations, in preparing the defence of their client.

51. The Court decided to limit the sites to be visited to the 3 sites, identified in the
indictment. Kana ma. Nyundo and Gisenyi town. Time given was limited to 6
days, for the investigation exercise. The Court indicated that if in due course, the
Defence found good reasons to visit other sites, they could come to Court at a
later time to request for additional time and resources.

52. The Court ordered that the Supreme Court Practice Directions, on support for
requests for defence investigations," be used to guide the allocation of resources
to Defence Counsel.

53. The Court informed Counsel that after (hey had finalized the investigations. they
would be expected to file a list of witnesses met, who would be potential Defence
witnesses. with specific infonnation on those that need protective measures.

54. On the issue of resources, the Court directed the Ministry of Justice to allocate to
Defence Counsel, the equivalent of the amount allocated to Director General' s in
the civil service, when they are on mission. citing Article 3 of the Supreme Court
Pract ice Directionsl on the facilitation of investigations.

• On fI Augus. 201 S. lhe SUJ'fCntC Court issued new practiee dU'.-';lions for Derence In""sligal i' lI1s to guide requests related 10
derence in"csligalions and lhe rIK... .o be u""d in ll10cal ing fundin!: for su"h in. ''''li,ati.....s
, Artide 3 "f lhe /',-",'1" '" D"n:/;on "J' fheC"i~jh"i~ on Allfl<'"';,,n "jM",msfr" Furlh~r Or/<,n,,.. fn'T ""'I:,Wuns ju ,-/ndil«"nl
Acr.·'...."d Tmn .>ji,.rr",f h. R" ·,,n,4J, 101J. lists th" c"sts thai Ire ,ceo. 'crable ro, l' a>'d and intorpretalio" ,
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55. The Court ind icated thaI the next hearing wou ld be on 3 May 20 16. when

Defen ce Counsel would be expected to report to the Cou rt, on the outcom e of the

investigations carried out.

56. The Prosecu tion was requested to prepare Prosecution witnesses who would take
the stand on 4 May 2016 . And if they had identified any other witnesses that

need ed protective measures. they were to ensure the protect ive measures hearing,
was schedu led for before the hearing of3 May 2016 .

57. The Court adjou rned the hearing to 3 May 20 16. indicating they would start at

8.00am.

Supreme COllrt hearing 0[1 5 April 2016

58. The Court had schedu led the next hearin g for 11.00 am, but delivered the decision

at 9.00 am. The Monitor arri ved in Cou rt at II .DO am, to find the deci sion had

been del ivered earlier that morni ng.

59. The three Judges of the bench co mposed of Judge Fideli te Kanyange, Judge

Alphonse Hitiyarenye and Judge Agnes Nyirandabaruta signed the decision. The

decision was speci fic that it had been issued in the absence of Judge Agnes who
she had appended her signature.

60. The decision was also specific that it had been issued in the absence of the parties.

6 1. The Moni tor obtained a copy of the last page of decision . which contained the

order. from the Registrar of the Supreme Court . The Registrar informed the
Monitor that the complete judgment was still undergoing minor ed iting and would
be ava ilable the following week.

62. The Supreme Court decided that the deci sion issued by the High Court in the

Bernard Mun yagishari case on 9 June 2015 . did not require translati on of Cou rt

tran scripts and decisions in the trial . The Supreme Court upheld the decision of
the High Court ind icating only the indictment would be translated and an

interp reter ava iled for Mr. Munyagis hari dur ing proceed ings.

63. The Cou rt directed that it would address the issue costs, in the final decision of
the substantive appeal.

64. The hearing was adjourned to 13 June 20 16.
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III , CO:-;CLUSIO:-;

1. The Monitor remains available to provide any information, at the President' s
direct ion.

Dated this 25th day of May 2016

Respectfully submitted

,s-t,e...,'>~~
Stella Ndirangu

Monitor for the B. Munyagishari case

Nairobi, Kenya
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