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Further to the Prosecution Response to Defence Motion Challenging Jurisdiction of the International Tribunal, filed on 5 August 2005 (the “Defence Motion” and the “Prosecution Response”), Counsel for the Defence of Rasim Delić (the “Defence” or the “Accused”) hereby files this Defence Motion Seeking Leave to Reply to the Prosecution Response to the Defence Motion Challenging Jurisdiction of the International Tribunal (the “Defence Motion to Reply”), pursuant to Articles 20 and 21 of the Statute of the International Criminal Tribunal for the former Yugoslavia (the “International Tribunal” and the “Statute”) and Rules 72 (A)(i) and 126bis of the Rules of Procedure and Evidence of the International Tribunal (the “Rules”).

INTRODUCTION 

1. The aim of the Defence Motion to Reply is to obtain leave to file a Reply to the Prosecution Response for the reasons set forth below. 

2. The proposed Reply is joined to the Defence Motion to Reply with a view to avoiding any waste of time. 

DEFENCE MOTION TO REPLY

3. Pursuant to Rule 126bis, “[a] reply to the response, if any, shall be filed within seven days of the filing of the response, with the leave of the relevant Chamber”. 

4. This Defence Motion to Reply is filed seven days following the Prosecution Response dated 5 August 2005. 

5. The Defence respectfully submits that the Prosecution Response is misconceived both in fact and in law.

6. More importantly, the Defence asserts that the Prosecution Response mischaracterizes the Defence Motion.

7. Accordingly, the Defence hereby seeks leave to reply to the Defence Response with a view to: (1) explaining why the Prosecution Response is wrong in fact and in law; (2) correcting the Prosecution’s perception of the Defence Motion; and (3) facilitating the work of the Trial Chamber in adjudicating on the Defence Motion. 

DEFENCE REPLY TO THE PROSECUTION RESPONSE TO THE DEFENCE MOTION CHALLENGING THE JURISDICTION OF THE INTERNATIONAL TRIBUNAL

Introduction

8. In the Prosecution Response (Para. 2), the Prosecution argues that the issues raised by the Defence Motion do not amount to a challenge to jurisdiction pursuant to Rule 72(A)(i) in that they present factual issues which must be determined at trial.

9. The Defence respectfully submits that the Prosecution arguments are wrong in fact and in law and that the Prosecution Response is a mischaracterization of the Defence Motion.

Prosecution legal arguments

10.  As a preliminary matter, it must be noted that the Prosecution concedes and agrees with the Defence that: (1) an accused may not be charged under Article 7(3) of the Statute for crimes committed by a subordinate before the Accused assumed command over that subordinate; and (2) for the International Tribunal to exercise jurisdiction pursuant to Article 7(3) of the Statute, a superior to subordinate relationship must exist between the accused commander and the alleged perpetrator of the crime, at the time that the violation is committed (emphasis added).

11. Accordingly, in conformity with the jurisprudence of the International Tribunal, the Prosecution adds at para. 8, inter alia, that: (1) if the Accused was in command at the time the alleged violations would have been committed; and (2) if the Accused exercised effective control over the perpetrators; then he could incur individual criminal responsibility if the other conditions (knowledge and failure to act) are met. 

12. The jurisdictional obstacle here, as set out below, is that the Accused could not have exercised effective control over the alleged perpetrators of the Maline Bikoši events on 8 June 1993. 

13. It is probably for this reason that the Prosecution surprisingly goes on to assert erroneously at para. 14 that: (1) one of the main issues in the Hadžihasanović and Kubura case was whether or not the Mujahedin were incorporated into units of the ARBiH 3rd Corps; and (2) if the Mujahedin were under the effective control of subordinate units of the ARBiH at the time the accused took the position of Commander of the Main Staff of the ARBiH, then there is no jurisdictional hurdle.

14. Firstly, the ‘main’ issue referred to by the Prosecution in the Hadžihasanović and Kubura case was not whether the Mujahedin were incorporated into units of the ARBiH 3rd Corps but rather, whether the accused exercised effective control over the Mujahedin who committed the alleged violations. The distinction is important. Secondly, even if the Mujahedin were under the effective control of subordinate units of the ARBiH at the time the Accused Delić took the position of Commander of the Main Staff, this does not mean that the Accused Delić exercised effective control over the alleged perpetrators at that time. 

15. What matters is that when the Accused Delić became Commander of the ARBiH at some point in time on 8 June 1993, he could not have the material ability to prevent the alleged violations committed at some point in time on the same day. 

16. To charge a newly appointed commander on the basis of Article 7(3) of the Statute for crimes committed on the same day – on the sole basis of his appointment to this new post -  would amount to the imposition of strict liability which is not recognized before the International Tribunal.

17. Furthermore, to charge and try an accused on the basis of Article 7(3) of the Statute for crimes committed on the same day he was appointed commander of the alleged perpetrators would defeat the purpose of the command responsibility doctrine as held by the Appeals Chamber in the Hadžihasanović command responsibility interlocutory appeal decision. 

Prosecution factual arguments

18. At para. 6 of the Prosecution Response, the Prosecution argues that the Defence is in fact requesting the Trial Chamber to make a factual determination without the benefit of having evidence before it. 

19. This is not so. The Defence submissions are based on the factual allegations made by the Prosecution in the Indictment. 

20. The Indictment is the Prosecution’s case taken at its highest. In other words, the Indictment includes what the Prosecution intends to prove at trial. The Prosecution cannot intend to prove at trial facts which are not alleged in the Indictment or additional facts without making this clear to the Accused.

21. In this case, even if the Prosecution would succeed in proving every factual allegation made in the Indictment, this would not be sufficient to establish that the Accused exercised effective control over the alleged perpetrators of the violations which were supposedly committed in Maline Bikoši on 8 June 1993 nor to allow the Trial Chamber to conclude that a superior to subordinate relationship existed between the Accused and the alleged perpetrators.

22. Accordingly, the Defence Motion is indeed a challenge to jurisdiction which must be adjudicated pursuant to Rule 72(A)(i) as the International Tribunal does not have jurisdiction to try the Accused pursuant to Article 7(3) of the Statute in the absence of a superior to subordinate relationship between the Accused and the alleged perpetrator of the crime, at the time that the violation is committed (emphasis added).

23. Hence, there is no need for the Trial Chamber “to hear and analyse the available evidence on these issues” as argued by the Prosecution at para. 16.

The alleged facts do not establish the existence of a superior to subordinate relationship

a. The factual allegations made in the Indictment, if proved, would establish that:

b. At some point in time on 8 June 1993, the Accused Rasim Delić was a staff officer within the Supreme Command of the ARBiH as well as one of the representatives of the ARBiH on the Joint Command of the ARBiH and the HVO. He did not exercise any command authority over any subordinate of the ARBiH. The Chief of Staff of the ARBiH at that time was Sefer Halilović and Rasim Delić was his subordinate;

c. At some point in time on 8 June 1993, the Presidency RBiH issued a decision on the restructuring of the Supreme Command Headquarters and the establishment of a new position of ‘Commander of the Supreme Command Staff’;

d. Assuming arguendo that the contents of the document referred to by the Prosecution at para. 11 of the Prosecution Response was proved, at some point in time on 8 June 1993, Rasim Delić was relieved of the post he held until then and appointed as Commander of the Supreme Command Staff. Pursuant to the same document, Sefer Halilović was appointed as Chief of the Supreme Command Staff. Rasim Delić was thus appointed at some point in time on 8 June 1993 as the superior of Sefer Halilović who until then was the Chief of Staff of the ARBiH and his superior;

e. At some point in time on 8 June 1993, following combat activities in the area of Maline Bikoši, 10 unknown Mujahedin and  unknown local Bosnian Muslim soldiers separated approximately 35-40 Bosnian Croats and surrendered HVO soldiers from a column of more than 200 which were being marched towards Mehurici by the Military Police of the 306 Mountain Brigade, a unit of the 3rd Corps of the ARBiH;

f. At some point in time on 8 June 1993, ‘the Mujahedin’ – it is not known which Mujahedin and it is not known what happened to the unknown local Bosnian Muslim Soldiers referred to earlier – indiscriminately opened fire on the group which had been separated;

g. Pursuant to paras. 12 and 13 of the Indictment, Mujahedin are foreign Muslim fighters, some of whom would have been incorporated in 7 Muslim Mountain Brigade as well as in other units of the 3rd Corps (it is not known which units);

h. Pursuant to para. 14 of the Indictment, the Accused Rasim Delić, in his capacity as Commander of the Supreme Command Staff, would have ordered the establishment of the El Mujahed unit, composed of unknown foreign volunteers, which would have then been subordinated to the 3rd Corps of the ARBiH;

i. The duties of the Commander of the Supreme Command would have been as described in paras. 16-18 of the Indictment.

24. Even if all of the above factual allegations were proved by the Prosecution – a situation which would be disputed and opposed by Defence in many respect – it does not establish the existence of a superior to subordinate relationship between the Accused and the alleged perpetrators of the violations which would have been committed on 8 June 1993 in Maline Bikoši.

25. It is materially impossible for a senior military officer who did not hold a command position to (1) be relieved of his duties as a senior staff officer; (2) be appointed Commander of an army; (3) become the superior of his former commander; (4) assume the duties of a newly created post; (5) establish effective command and control as described in paras. 16-18 of the Indictment over an army of more than 150,000 men; and (6) establish effective control over a small group of foreign individuals incorporated in units of the army; all on the same day, 8 June 1993.

26. Hence, in the absence of the existence of a superior to subordinate relationship between the Accused and the alleged perpetrators of violations committed on 8 June 1993, the International Tribunal does not have jurisdiction to try the Accused for the violations supposedly committed in Maline Bikoši on 8 June 1993 as set out in Counts 1 and 2.

CONCLUSION

27. The Defence contends that the ‘Mujahedin’ were never incorporated in units of the ARBiH nor subordinated in any way to the ARBiH during the times relevant to the Indictment.

28. Nonetheless, even if it was proved that some foreign fighters or Mujahedin were indeed subordinated to ARBiH units at some point during the times relevant to the Indictment, there can be no doubt that on 8 June 1993, no superior to subordinate relationship existed between the Accused Rasim Delić and the alleged perpetrators of the violations which would have been committed in Maline Bikoši on that day.

29. In fact, the Defence respectfully submits that Counts 1 and 2 of the Indictment should not have been confirmed in respect of the alleged violations in Maline Bikoši on 8 June 1993 as no prima facie case - of the exercise of effective control by the Accused over the alleged perpetrators – was made by the Prosecution, whether in the Indictment or in the Indictment Supporting Material.

RELIEF SOUGHT

30. In light of the arguments set out above, the Defence respectfully reiterates its request to the Trial Chamber to:
a. Hold that the International Tribunal does not have jurisdiction over Counts 1 and 2 in the Indictment – in relation to the alleged violations of 8 June 1993 in Maline Bikoši – as no superior to subordinate relationship existed between the Accused and the supposed perpetrators of these alleged violations;

b. Order that the alleged ‘8 June 1993 Maline Bikoši violations’ be removed from Counts 1 and 2 of the Indictment; and 

c. Order the proceedings against the Accused to continue for the other charges and alleged violations in the Indictment.

Vasvija Vidović

Counsel for Rasim Delić
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