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I, GRACIELA GATTI SANTANA, President of the International Residual Mechanism for

Criminal Tribunals (“President” and “Mechanism”, respectively);

NOTING that, on 2 December 1998, Mr. Radislav Krsti¢ (“Krsti¢”) was arrested and, on
3 December 1998, was transferred to the seat of the International Criminal Tribunal for the former

Yugoslavia (“ICTY”) in The Hague, Kingdom of the Netherlands (“Netherlands”);'

NOTING that, on 2 August 2001, Trial Chamber I of the ICTY convicted Krsti¢ for committing
genocide, persecution as a crime against humanity, and murder as a violation of the laws or customs

of war, and sentenced him to 46 years of imprisonment;?

NOTING that, on 19 April 2004, the Appeals Chamber of the ICTY, inter alia: (i) set aside
Krsti¢’s conviction for committing genocide, and partially set aside his conviction for committing
murder as a violation of the laws or customs of war, and instead found him guilty of aiding and
abetting these crimes; (ii) affirmed the remaining convictions for committing persecution as a crime
against humanity and murder as a violation of the laws or customs of war; and (iii) reduced Krsti¢’s

sentence to 35 years of imprisonment;’

NOTING that, on 20 December 2004, Krsti¢ was transferred to the United Kingdom of Great
Britain and Northern Ireland,* and, on 19 July 2013, to the Republic of Poland (“Poland”) to serve

the remainder of his sentence;’

NOTING that Krsti¢’s sentence will expire on 23 November 2033:°

NOTING that, on 20 October 2023, I received from the Registrar of the Mechanism (“Registrar”) a
confidential memorandum, in which he, inter alia: (i) refers to the maximum enforcement date of
Krsti¢’s sentence in Poland, being 27 November 2023; (ii) indicates that the Registry of the

Mechanism has been working to identify a new enforcement State for Krsti¢ but has not yet been

! See Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-T, Judgement, 2 August 2001 (“Trial Judgement”), Annex I,
para. 2; Press Release, Initial Appearance of Radislav Krsti¢ on Monday 7 December at 11.00 a.m., 4 December 1998,
http://www.icty.org/en/press/initial-appearance-radislav-krstic-monday-7-december-1100-am.

2 Trial Judgement, para. 727, Annex I, para. 8.

3 Prosecutor v. Radislav Krstié, Case No. IT-98-33-A, Judgement, 19 April 2004, p. 87.

4 Press Release, Radislav Krsti¢ Transferred to the United Kingdom to Serve his Prison Sentence, 20 December 2004,
http://www.icty.org/en/press/radislav-krstic-transferred-united-kingdom-serve-his-prison-sentence; ~ Prosecutor — v.
Radislav Krsti¢, Case No. IT-98-33-ES, Order Designating the State in Which Radislav Krsti¢ is to Serve his Prison
Sentence, 11 November 2004, pp. 2-3.

5 Order Designating the State in which Radislav Krsti¢ is to Serve the Remainder of his Sentence, 19 July 2013, pp. 1-2.
6 Internal Memorandum from the Registrar to the President, dated 20 October 2022 (confidential), Annex, p. 4.
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successful; and (iii) recommends that Krsti¢ be returned to the United Nations Detention Unit

(“UNDU”) temporarily;’

RECALLING that, pursuant to Article 25(2) of the Statute of the Mechanism (“Statute”), the
Mechanism shall have the power to supervise, infer alia, the enforcement of sentences pronounced
by the ICTY, including the implementation of sentence enforcement agreements entered into by the

United Nations with Member States;

RECALLING that Article 3(1) of the enforcement agreement between the United Nations and
Poland® provides that “[iln enforcing the sentence pronounced by the [ICTY], the competent

national authorities of the requested State shall be bound by the duration of the sentence”;

RECALLING that, pursuant to Article 3(3) of the Enforcement Agreement, “[i]n the event that the
sentence pronounced by the [ICTY] exceeds the upper limit of the statutory penalty stipulated in the
Polish law for the same kind of offence, the part of the sentence amounting to the upper limit of
penalty envisaged for a given offence in the Polish domestic law shall be enforceable in Poland”,

and “in that case Article 10 of [the Enforcement Agreement] shall be applied accordingly”;

RECALLING that Article 10 of the Enforcement Agreement states, inter alia, that if further
enforcement of the sentence has become impossible “for any legal or practical reasons”, Poland
shall promptly inform the Registrar, who “shall make the appropriate arrangements for the transfer

of the convicted person”;

CONSIDERING that Poland has indicated to the Registrar, pursuant to Article 3(3) of the
Enforcement Agreement, that “the execution in Poland of the sentence of imprisonment imposed by

the [ICTY] on [...] Krsti¢ will be completed on 27 November 2023”;°

CONSIDERING, therefore, that the Registrar is to make the appropriate arrangements for the

transfer of Krsti¢ in accordance with Article 10 of the Enforcement Agreement;

NOTING with concern that, although the Host State Agreement' foresees the UNDU to be used
for remand purposes,'! the UNDU has in recent years increasingly been used to temporarily house

persons convicted by the ICTY or the Mechanism;

7 Internal Memorandum from the Registrar to the President, dated 20 October 2023 (confidential), paras. 1-3.

8 Agreement between the Government of the Republic of Poland and the United Nations on the Enforcement of
Sentences of the International Criminal Tribunal for the former Yugoslavia, dated 18 September 2008 (“Enforcement
Agreement”). The Enforcement Agreement applies mutatis mutandis to the Mechanism. See Security Council
Resolution 1966 (2010), 22 December 2010, para. 4.
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CONSIDERING the Registrar’s recommendation that Krsti¢ be returned to the UNDU temporarily;

CONSIDERING that, as the Registrar has been unable to secure a new enforcement State for

Krsti¢, there is regrettably no other option at this time but to return Krsti¢ to the UNDU;

PURSUANT TO Article 25(2) of the Statute and Rules 23(A), 127(C), and 128 of the Rules of

Procedure and Evidence of the Mechanism;

HEREBY INSTRUCT the Registrar to take all necessary measures and make the appropriate

arrangements for Krsti¢ to be returned to the UNDU on a temporary basis;

URGE the Registrar to intensify his efforts to expeditiously identify a new enforcement State for

Krstié;

ORDER that, following his transfer to the UNDU, Krsti¢ shall remain in the custody of the
Mechanism pending the finalisation of arrangements for his transfer to a State where he will serve

the remainder of his sentence; and

INSTRUCT the Registrar to lift the confidential status of the present order once Krsti¢’s transfer to
the UNDU has been completed.

Done in English and French, the English version being authoritative.

e
A \
( -

Done this 27th day of October 2023, IR~
At The Hague, —Judge Graciela Gatti Santana

The Netherlands. President

[Seal of the Mechanism]

9 Internal Memorandum from the Registrar to the President, dated 20 July 2023 (confidential), conveying, inter alia, a
letter from the Polish Minister of Justice to the Registrar, dated 23 May 2023.

10° Agreement between the United Nations and the Kingdom of the Netherlands concerning the Headquarters of the
International Residual Mechanism for Criminal Tribunals, dated 23 February 2015 (“Host State Agreement”).

! Host State Agreement, Article 37 (“The host State shall cooperate with the Mechanism to facilitate the detention of
persons and to allow the Mechanism to perform its functions within its detention centre”). See also Host State
Agreement, Article 40 (“Imprisonment shall be served in a State designated by the Mechanism from among those States
with which the United Nations has agreements for this purpose [...]. The Mechanism shall begin the process of
designating a State of enforcement as soon as possible™.).
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