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Circumstances surrounding the taking of the statement 
1. 
On 12 September 2001, an Indictment against Mr Sefer Halilović was confirmed.
  On 25 September 2001, Mr Halilović voluntarily surrendered to the custody of the International Tribunal.  On 27 September 2001, Mr Halilović entered a plea of not guilty to the charges.  

2.
The Office of the Prosecutor says that Mr Halilović met with prosecution investigators on seven (7) occasions between 23 February 1996 and 6 May 1996.  The languages used during those meetings were Bosnian and French.
  The notes of earlier meetings (23-24 February, 30-31 March, 15 April and 5 May 1996) are said to be missing from the prosecution records.  The prosecution has indicated that it has no audio or video records of any of those meeting. Nor does it have any record of questions asked to Mr Halilović on those occasions and no record of any preliminary discussions between Mr Halilović and the Office of the Prosecutor.  
3
On 6 May 1996, Mr Halilović is said to have signed a statement arising from all – or some of – these meetings, in French.
  As pointed out above, Mr Halilović does not speak French. Again, there are no audio nor any video records of the meeting from which this statement is supposed to be the record; and the prosecution did not keep a list of questions asked as it is expected to. The prosecution also informed the Defence that it had not kept any records of the notes of the investigator involved in the taking of that statement. The investigator in question does not work for the prosecution anymore. 
4.
This statement, as taken in French, was translated into English later in 1996 in The Hague, but was not signed by Mr Halilović nor, for that matter, was copy given to him until after his indictment. Later still, on 26 October 2001, the Bosnian version was made, but was not signed by Mr Halilović. The prosecution is now seeking to tender the English version of that statement into the record, ie a version that was never put to, nor signed by, Mr Halilović. The prosecution seeks to tender that statement, unproved, by tendering it from the bar table.  
Procedural Background
5.
This document was included in the prosecution’s original Rule 65ter exhibit list.  By letter of 7 February, and subsequent letters dated 20 February, 27 February, 11 March, 30 March and 17 April 2005, the Defence repeatedly asked the prosecution to indicate how and through which witness the prosecution would seek to tender this document. The prosecution did not respond to the Defence repeated queries in this matter until 26 April 2005, almost three months after the Defence first inquired. 

6.
On 16 February 2005, the prosecution’s new R65ter witness list was filed. The prosecution did not propose to call any witness who had taken part in that interview or who could sensibly give any evidence about this matter. It was open to the prosecution, however, to call the relevant investigator to give evidence in this matter. The prosecution decided not to do so. 
7.
In the course of a meeting between counsel for the Defence and for the prosecution, on 26 April 2005, the prosecution indicated that it would seek to tender the 1996 OTP statement of Mr Halilović from the bar table as soon as the trial would re-start in May 2005. During a Status conference of 28 April, the matter was discussed and the prosecution formally offered to tender the 1996 statement of Mr Halilović. 
8.
On 30 May 2005, the Defence wrote to the prosecution in relation to this statement and indicated that it had to decide whether to object to the admission of that document into evidence. Before making that decision and with a view to assist the Trial Chamber in that regard, the Defence asked the prosecution to provide certain information regarding the circumstances in which the statement was taken and whether certain records existed in the prosecution’s archives.

9.
By letter of 1 June 2005, the prosecution admitted that there were no tapes (video or audio), no notes of the interview(s), no list of questions regarding the 1996 statement and otherwise no records of the meetings that are said to have led to the statement now sought to be tendered.

10.
The Defence hereby objects to the prosecution application for tender of this document and seeks an order whereby the prosecution is forbidden from using and from tendering that statement in evidence.
Written statements not generally admitted into evidence and best evidence rule
11.
As a general rule, written statements may not be admitted into evidence as exhibits.  In this trial, the Defence has effectively been prevented to tender witness statements in this manner, even when a statement was put to a witness in cross-examination.
  And the prosecution has strongly objected to the Defence’s attempts to tender statements in this manner. 

12.
It must always be recalled that the best evidence of a fact is the most direct and original evidence available or which a party may reasonably be expected to put forth as proof of a particular fact.  Whilst there may be exceptions to that general rule, the onus will always be on the moving party to show why the practice ought not be followed in a particular instance. In this specific case, the prosecution has intentionally renounced calling the best available evidence to prove that statement (in particular, the circumstances in which it was taken) when deciding not to call the investigator involved in that matter.
 Having renounced doing so, the prosecution may not seek to tender it without that evidence or, to be more precise, in the absence of any evidence that would permit the Trial Chamber to conclude that the statement – and its content – has been proved.  
Impermissible tendering of accused statement from the bar table
13.
The Defence maintains a general objection to tendering statements by the Accused, including this, without proof, “from the bar table”.  The Defence hereby refers to its submissions in its filing of 9 May 2005 concerning the (im)proper tendering of the record of interview of Mr Halilović, reiterates those submissions and adopts them by reference.

14
Admitting unproved statements of the Accused into evidence as proposed is contrary to and undermines basic principles of the Tribunal – inter alia, the best evidence rule, the principle that evidence is oral, live and public, the principle that the Accused has a right to test prosecution evidence in cross-examination, and that he generally has a – statutory – right to confrontation as well as the right to a fair and public trial.
15
Special care must always be taken before admitting an Accused’s own statements into evidence.
  Normally, it is not permitted unless and until the Accused gives evidence and only where the prosecution has established to the court’s satisfaction special circumstances that justify its admission, in addition to the evidence given at trial.  At all times, however, the accuracy, reliability and legality of the alleged statement of the Accused must be proved before the document can be used and tendered. The onus is on the prosecution to establish those matters by evidence and not by assertion.
16
In no case before the Tribunal has the Prosecution been permitted to tender, without proof or “from the bar table”, a previous statement of an Accused who had not yet testified.   Doubtless that is because the accuracy, the reliability and the legality of any such statement are matters critical to its admission (and weight) and those are issues central to whether an accused person will receive a fair trial. Accepting the tendering practice now proposed by the prosecution and admitting a document that purports to represent the views of the accused in that way would gravely undermine, if not totally obliterate, the right of the accused to remain silent, his right to confrontation and, ultimately, his right to a fair trial. The Defence would also be prejudiced by losing the chance to test the accuracy of the statement, particularly as regards specific military terms and in all other respects relevant to the correct recording of the conversation between Mr Halilović and the OTP investigator.
17.
In the present case, the Defence has pointed to some grave failings in the prosecution investigation of this case, whilst other such failings have sprung out of the evidence given at trial. The prosecution’s awareness of those serious deficiencies has apparently led to the prosecution seeking to dodge any possible evidence relating to its investigation and to offer evidence in such odd manner. Instead, this awareness should have prompted the prosecution to act with particular regard for the rights and interests of the accused Mr Halilović. The prosecution in this case has shown no inclination and no interest in doing so and guaranteeing for Mr Halilović a fair trial. 
OTP Statement as unreliable and taken in violation of the Rules and Statute
18.
Whilst the above primarily concern the manner in which an accused statement may be tendered, there are also reasons going to the substance of the statement that militate against the its admission into evidence. 
19.
The Appeals Chamber has made it clear that “a pre-requisite for admission of evidence must be compliance by the moving party with any relevant safeguards and procedural protections and that it must be shown that the relevant evidence is reliable”.
 In particular, to be admissible, a statement must have been taken in accordance with the relevant provisions of the Statute and the Rules, in particular Articles 18(3), 20 and 21 of the Statute and Rules 42-43, 63, 89 and 95.
 Any material sought to be tendered must be sufficiently reliable to be admissible and any probative value which it might have must not be substantially outweighed by the need to ensure a fair trial in which case the statement would have to be excluded (Rule 89(D)). The impugned statement falls far short of that standard. 

a) Insufficient reliability of statement
20.
Before admitting any evidence, a Chamber must be satisfied that it is sufficiently reliable, and in doing so, may consider both the content of the evidence and the circumstances in which it arose.
 The Appeals Chamber has made it clear that a piece of evidence may be so lacking in terms of indicia of reliability that it is not ‘probative’ and is therefore inadmissible.

21
In this case, the prosecution has failed to prove the accuracy or reliability or legality of this statement to any level.  No evidence at all has been called – not Mr Abribat, the prosecution investigator, not his notes, tapes, or any other records.  The document cannot authenticate itself. Nor can an assertion to its accuracy and reliability from the bar table by counsel be regarded as evidence for the purpose of the trial.
22
The total lack of corroborating material – video or audio tapes, list of questions, investigators notes – undermines the reliability of the document.  Furthermore, it is troubling that no investigators notes exist, because the statement purports to be compiled in 7 sessions over 10 weeks; there must have been notes or recordings.  The history of this investigation casts doubt on all unauthenticated documents. As for the list of questions which were put to Mr Halilović, the Appeals Chamber has had occasions to underline that its absence is a matter relevant to the weight to be given to any record or statement.

23.
The 1996 statement may well be inaccurate and/or unreliable, because, inter alia:
(i) It was compiled from notes of 7 meetings over a 10 week period, but all such notes are now missing (or they were never taken in the first place);
(ii) There is no evidence that the content of the OTP statement records accurately and fairly the statements made by Mr Halilović during the interview(s);

(iii) The familiarity of the interpreter and investigator with military terms in 1996 is not proved;

(iv) The original translation – from Bosnian into French – is not proved to be accurate;
(v) The translation may well contain misunderstandings of military terms such as Rukovodjenje, as this Trial Chamber has already seen in the mistaken translation of that word in the famous Order of 30 August 1993. 

(iv) The “reading-back” of the statement is not proved to be accurate;

(v) The circumstances of Mr Halilović signing are not proved and Mr Halilović did not understand the language in which the statement was signed. At the time, no BCS copy was given to Mr Halilović to verify the accuracy of the statement.

(vi) Mr Halilović was not represented at the time;

(vii) Mr Halilović may well have been a suspect, and if so, he was not accorded all of the relevant rights.

24.
The onus to prove the authenticity, reliability, legality and accuracy of a statement is always upon the party seeking to tender it. In view of the above circumstances, the onus which is on the prosecutor must be a particularly onerous one.  The Prosecution has been resolute in declining to call an investigator, and must abide by the consequences of its decision, whatever its reasons.
25.
Where the proposed evidence does not meet the minimum requirement of reliability, it must be excluded pursuant to Rule 89. The Appeals Chamber has made it clear that the reliability of a particular document is not solely a matter of weight, but also one that is relevant to its admissibility.
 In other words, material that is not sufficiently reliable cannot and must not be admitted into evidence. 

26.
In view of the circumstances under which the interview was taken, the statement put forth by the prosecution may not be said to the sufficiently reliable to be admitted in evidence.  

b) Rights of a suspect 

28.
Article 2 of the Rules gives a clear definition of who, pursuant to the Rules, is to be regarded as a suspect: “Suspect: A person concerning whom the Prosecutor possesses reliable information which tends to show that the person may have committed a crime over which the Tribunal has jurisdiction.” According to Article 18(3) and Rule 42(A), a suspect who is to be questioned by the Prosecutor shall be informed of and shall be guaranteed, inter alia, his right to remain silent, his privilege not to incriminate himself, his right to counsel and his right to be cautioned that any statement he makes may be used in evidence.
 Also, and implicit in these provisions, the suspect must be informed that he is regarded as a suspect by the prosecution.
 
29.
It must have been clear to the prosecution in 1996 that Mr Halilović had been involved in the operation in which crimes were allegedly committed in Grabovica and, the prosecution says, in Uzdol.  It must have been increasingly clear as the meetings between the prosecution and Mr Halilović proceeded over 10 weeks.  The prosecution should have applied to Mr Halilović the safeguards and guarantees provided for in the Rules for individuals regarded as suspects, out of an abundance of caution and with a view to protect his rights and interests. 

30.
However, Mr Halilović was not informed that he was regarded as a suspect by the prosecution. Had he been so informed, he might have decided not to talk to the prosecution or he might have decided that he should be represented by counsel in the course of these interviews. As a result, Mr Halilović was not provided with all of the protections and safeguards set in Article 18(3) and Rules 42-43 and 63 of the Rules and his statement was taken as would have been the case with any potential witness. 
31.
The burden of proof is squarely upon the prosecution to establish that, at the time, Mr Halilović did not come within the definition of a “suspect” as defined in Rule 2. Having renounced to call any evidence in relation to that matter, the prosecution has failed to meet that burden. The prosecution may not simply assume that the Trial Chamber will accept its – un-supported – view in that regard. It is indeed for the prosecution to comply with the particular guarantees due to an accused person and for the Trial Chamber to ensure that it has. As noted above, the prosecution has failed to establish in this case that it has insofar as it did not inform Mr Halilović of his status as a suspect. 
32.
The reliability and admissibility of the 1996 OTP statement should be considered in light of this fact. The Appeals Chamber has made it clear that the admissibility of prior statements of accused person could in some respect be treated differently than prior statements of witnesses insofar as additional guarantees are set in the Statute and Rules to protect accused and suspects when they are being interviewed by the prosecution.
 In the present case, Mr Halilović did not enjoy those additional protections. His statement must, therefore, be regarded, for the purpose of admission, as similar to a prior witness statement. As such, and as has been the practice in this trial, it is not admissible in principle, apart from limited circumstances, and only where the witness in question gives evidence.
 

33.
Furthermore, at the time when he gave his interview, Mr Halilović was not represented.
 
c) Protection against self-incrimination

34.
This fundamental human right is first of all protected by art 21 (4) (g) of the ICTY Statute: “In the determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to the following minimum guarantees, in full equality: […] (g) not to be compelled to testify against himself or to confess guilt.”
 The European Court of Human Rights has made it clear that the privilege against self-incrimination was an important an element of the right to a fair trial.
 The importance of the privilege against self-incrimination as an element of the right of a fair trial has also been recognised by the ICTY.
 
35.
In the present case, Mr Halilović was advised in the course of the interview that his statement could be used in evidence. His attention was not drawn upon the fact, however, that this statement could be used against him, nor was it otherwise made clear to him that this might be the case (as would have been the case, for instance, had he been told that he was regarded as a suspect by the prosecution). Nor had he any reason to believe that the prosecution considered him to be in any way responsible for the events of Grabovica and Uzdol. 
36.
In view of Mr Halilović’s role and position at the time, and in view of the fact that the incidents of Grabovica and Uzdol were apparently being investigated by the prosecution, it should have been made clear to Mr Halilović that his statement could be used against him, should he be indicted in relation to those events. The failure of the prosecution to do so induced Mr Halilović into giving information to the prosecution; had he known at the time what the position of the prosecution was in relation to his alleged involvement in this matter, Mr Halilović would have been very likely not to give such a statement. The prosecution’s failure to inform Mr Halilović of the possible consequences of his giving this statement has in fact led to the violation of Mr Halilović’s right against self-incrimination. 
d) Prejudicial evidence exclusion
37.
Rule 89(D) provides an alternative basis for exclusion where “a Chamber may exclude evidence if its probative value is substantially outweighed by the need to ensure a fair trial”. In such a case, the issue is not whether the accused was treated unfairly (although it is the Defence position in this case that he was), but whether the reception of evidence of confession or otherwise from the accused would be unfair to him.
 It is, ultimately, the right to a fair trial, as guaranteed by the Statute, which requires the exclusion of such evidence.
38.
The unfairness against which an exercise of the discretion is justified, pursuant to Rule 89(D), arise not only because the conduct of the prosecution has produced a record/statement which is unreliable and would create an unfairness for the accused, but also, in the alternative, because no such statement/interview might have been made if the investigation had been properly conducted or, as in the present case, had no inducement been given. The statement could be excluded on that basis also.
Conclusion – Mandatory exclusion pursuant to Rule 95 and Rule 89

39.
In those circumstances and for the reasons given above, acting pursuant to Rule 89 and Rule 95, the Trial Chamber should exclude the record of interview, both to ensure a fair trial for the accused and to prevent the admission of evidence obtained by methods which cast substantial doubt on its reliability or if its admission is antithetical to, and would seriously damage, the integrity of the proceedings as would be the case if the statement were admitted. The prosecution should not be permitted to either use or seek to tender the above statement.
________________________

P. Morrissey, Lead counsel for Mr Sefer Halilović

________________________
G. Mettraux, Co-counsel for Mr Sefer Halilović
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