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1. BACKGROUND

By way of letter dated 29 July 1999, the Registrar of the
International Criminal Tribunal for Rwanda (“ICTR”), acting
pursuant to Rule 109 of the Rules of Procedure and Evidence,
("the Rules") purported to certify the record of proceedings in the
case of The Prosecutor vs. Clément Kayishema and Obed
Ruzindana, ICTR-95-1-T.!

The "record of proceedings” as certified by the Registrar consists
of:

(1) 7 volumes of case files;
(2) an appeals file consisting of 1 volume;

(3) 62 diskettes of transcripts which contain electronic
transcripts from each day's proceedings between 13 October
1997 to 21 May 1999 in French (33 diskettes) and in English
(29 diskettes);” -

(4) 161 certified top pages (in French and English) which
supposedly correspond with the respective. first pages of the
electromic transcripts on the diskettes; and

(5) the exhibits entered in the case.
Rule 109(A) of the Rules provides that the record on appeal shall

consist of the parts of "the Trial Record” as certified by the
Registrar.?

See Apnex A.

The Prosecution notes that opening speeches in this case took place on 11

April 1997, (Judgement, 21 May 1999, para. 21.) Notwithstanding this fact,

 the Registry chose to only certify transcripts from 13 October 1997. Although

the Prosecution has received electronic transcripts from proceedings that date

back to 31 May 1996 from the Registy, no explanation has been provided by

the Registry regarding why it certified only part of the trial record in this case.
As amended in plenary, Arusha, 1 July 1999.
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Rule 109(B) of tbe Rules provides that within 30 days of the
certification of the "trial record” by the Registrar, the parties shall
(by agreement) designate the parts of the record which, in their
opinion, are necessary for the decision of the appeal.

Rule 109 (C) of the Rules further provides that if the parties fail to
do this within 30 days of certification, each Party is to designate
"to the Registrar, within sixty days of certification, the parts of the
Trial Record which he considers necessary for the Appeal.”

Pursuant to Rule 109A of the Rules, the parties have designated
the following as the appeals record in this case::

(1) all procedural elements in the case (motions, orders and
decisions)

(2) all transcripts of proceedings before the Trial Chamber; and
(3) all exhibits entered by the parties.*

Pursuant to this designation, by way of letter dated 23 August
1999, the Registry certified as the trial record on appeal "the
whole Trial Records” of the case and forwarded to the parties the
items listed in its letter of 29 July 1999.°

The Prosecution has now examined the documents and other
items sent by the Registry and, as explained below, submits that
the materials submitted by the Registry do not properly constitute
the trial record on appeal as designated by the parties.

Accordingly, the Prosecution makes this motion for correction
and clarification of the trial record on appeal.

See Annexes “B”, “C”, and “D” attached. (Letters from M. Othman, dated 23
August 1999; A. Ferran, dated 7 July 1999; and P. Besnier, dated 4 July 1999.)
See paragraphs 1-1 and 1-2 above.

ICT 3-95-1-A 3.
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2.3

2. DISCUSSION.

As noted above, and in accordance with Rule 109B of the Rules,
the parties have designaied those parts of the record that are
necessary for purposes of appeal in this case. Further, the Registry
has transferred documents and materials which it purports to be
the certified record of proceedings in this case. However, the
Prosecution submits that the materials transferred by the Registry
do not constitute the trial record on appeal as was designated by
the parties pursuant to Rule 109. The specific concerns of the
Prosecution are set out below.

The Procedural Elements in this Case (Motions, Orders and

Decisions

The parties agreed that all procedural elements (motions, orders
and decisions) filed with or by the Trial Chamber in this case
would form part of the record on appeal. Specifically, these
include all notices, motions, responses and replies by the parties
(and attachments, if any) filed before the Trial Chamber, as well
as all orders and decisions of the Trial Chamber itself. It is
respectfully submitted that this is appropriate, as such material
was placed before the Trial Chamber and available to it when
considering the evidence in the casec and in arriving at its
Judgement.

The Prosecution acknowledges that the Registry has transferred to
the Prosecution (and presumably to the other parties and the
Appeals Chamber) seven volumes of material representing the
“case files” in this case. However, the Prosecution has several
concerns about the transferred materials. Primarily, much of the
information contained in the files do not form part of the record
on appeal as designated by the parties pursuant to Rule 109 of the
Rules, and should not have been certified or transmitted to the
parties as part of the yecord on appeal. The information which
falls under this category are delineated and discussed below.

ICTR95-1-A 4.
25 @ lovember 1999
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a Confidential and/ or Privileged Work Product

Materials

24  The Registry has included in the transferred material, internal and
confidential Office of the Prosecution doctuments which constitute
privileged work product material in some instances. These
inciude the following:

(1) index document 47 (stamped as document 49). This
document is a confidential document from the Prosecution to
the Registrar transmitting confidential information about the
arrest of an accused. This document should not have been
erapsferred to any party and does not constitute part of the
trial record;

-"‘“ (2) index document 42 (stamped as document 44) is an internal
Office of the Prosecution confidential communication that
constitutes work product. The Office of the Prosccution does
not know how the Registry acquired possession of this
document, but nonetheless, this document was not part of the
trial record in this case, should not have been transferred 1o
any party, and cannot be considered part of the record of
appeal; and

(3) index document 41 (stamped as document 43) is an internal
Office of the Prosecution memorandum transmitting
confidential information to the Registrar about the arrest of
Clément Kayishema. This should not have been distributed
by the Registry to any Party and cannot be considered part of
the record of appeal.

(i)  Pre-Trial Documents
25  The trapsmitted volumes contain an abundance of pre-trial
documents that the Prosecution submits are not part of the tnal

record on appeal. For example, index document numbers 13, 14,

15 and 16 (included and stamped as documents 14, 15, 16 and 17,

respectively) are various versions of the supporting matenal/

documentation that accompanied the original Indictment upon
confinmation. The Prosecution submits that this information was
not available or put before the Trial Chamber in the first instance.

Accordingly, it is submitted that this pre-trial information should

not constitute part of the record on appeal.

ICT 2-95-1.A 5.
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In addjtion, other pre-trial documents and other information in the
transmitted volumes do not fall under the umbrella of the record
on appeal, as delineated in Rule 109 of the Rules. These
documents include, for example, information relating to the arrest
of the two accused (and other accused)® and internal documents
from the Registry to other governments concerning the transfer of
arrest warrants and indictments.

(iii)  Correspondence Belween the Parties and/ or the
Registry

The seven case volumes coniain correspondence between the
partics and/ or the Registry. These documents were not filed
before the Trial Chamber, cannot be considered part of the trial
record, and were not designated by the parties as constituting any
part of the appeals record.

The Prosecution submits that before a Registry document,
cotrespondence between the Registry and a Party, or
correspondence between the parties themselves can become part
of the official trial record, such correspondence or document must
have been filed by either the Registry or a Party at trial.’

In light of the above, the Prosecution submits that it is necessary
for there to be a clear identification of what documents in the case
files submitted by the Registry constitute the record on appeal.
Due to the state of the transferred files, the Prosecution submits
that it is necessary for the Registry to transmit to the parties and
the Appeals Chamber the following:

(1) a certified list of all notices, motions responses and replies
(and attachments, if any) filed before the Trial Chamber by
the parties;

(2) a certified list of all orders and decisions of the Trial
Chamber; and

The Prosecutor considers “pre-trial documents™ as any document which pre-
date the initial appearance of the accused before the Trial Chamber.

The Prosecutor notes that according to the Directive for the Registry of the
Tnternational Criminal Tribunal for Rwanda, NO.2/98 Articlel3 designates
that a "case file" would contain all documents brought before a Judge or
Chamber. Many of the documents that are included in this case file are
internal Office of the Prosecutor or Registry documents that in no way shounld
be included in a case file, much less the trial record or record on appeal.

ICT 2-95-1-A 6.
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(3) identify which document in the file are certified translations
of original documents.

Those documents which the Prosecution submits fall under the
purview of Rule 109 of the Rules, and which have been
designated by the parties are delineated in Annex E to this
Motion.

The Transcripts of Proceedings

(i  English Transcripts

The Prosecution and the parties agreed that all transcripts of Trial
Chamber hearings would be part of the record on appeal.”

The Prosecution acknowledges that the Registry has transmitted
to the Prosecution (and presumably to the other parties and the
Appeals Chamber) electronic transcripts on diskettes, and
corresponding certified cover top pages.” However, upon
reviewing these items, it is apparent that the Prosecution did not
receive a complete or accurate electronic record of the trial
proceedings.

With respect to the English electronic transcripts and certified top
cover pages, the Prosecution notes:

(1) In its 29 July 1999 letter, the Registry indicated that it was
transferring to the Prosecution 161 certified top pages.
However, the Prosecution received only 155 certified cover
top pages. Furthermore, several of those certified cover
pages appear to be duplicates. As a result, it is difficult for
the Prosecution to ascertain if it is missing transcripts;

(2) The Prosecution received 29 disks with electronic files on
them (labelled E.1 - B.29). Those disks, however, confain
only 139 electronic files. As a result, the Prosecution submits
that the electronic files do not match the corresponding
certified top pages (either the 161 asserted by the Registrar
or the 155 actually received by the Prosecution.)

- - -

See annexes “B”, “C”, and “D.”

See Anmex A . A “certified cover top page” is a hard copy of the first page of
each transcript that was provided in electronic form. Meaning that for each
clectronic file, there should be a corresponding top page in hard copy that
matches the first page on the electronic file.

ICT 4-95-1-A 7.
25 M ovember 1999
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Accordingly, it is difficult for the Prosecution to determine
whether it has received a complete record of the transcripts
covering all trial proceedings which occurred;

(3) The Prosecution was provided with certified top pages, but
did not receive the corresponding electronic transcripts for
the hearings on 21 March 1997 and 1 April 1997; and

(4) The Prosecution was provided with ceriified top pages and
corresponding electronic transcripts for the following dates,
but upon review of the electronic transcript, the Prosecution
has identified the following discrepancies: "

()

(b)

(c)

(d)

26 August 1998: A closed session was held on this
day. It is indicated in the electronic franscript on page
8, lines 20 - 21 that "At this point the in camera
hearing was redacted from the transcript.” The
Prosecution has not been provided with an electronic
transcript of this closed session. As a result, this
electronic transcript is incomplete;

20 August 1998: A status conference was held on this
day., The Prosecution has received the electronic
version and a certified top page of the status
conference in French, but not in English,;

25 June 1998: The Prosccution has received two
certified cover pages indicating that there are two
transcripts from this day: a transcript of a 11:55
proceeding and a transcript of a 16:00 proceeding.
The Prosecution has pot, however, received an
electronic transcript for the 16:00 status conference.
As a result, this electronic trapscript is incomplete;

16 Jane 1998: The Prosecution received two identical
certified top pages of 9:30 am. proceedings that
occurred on that day. The Prosecution received an
electronic transcript which covers motions that were
heard on that day. In addition to the motions, a

The Prosecution notes that at this stage it has not been able to review every

transcript in its entirety in order to determine whether the clectronic transcript
is complete. However, in light of the deficiencies identified below, it is clear
thar the record as certified is defective and that an accurate, reliable and
complete record prepared by the Registrar for the use of the parties and the
Appeals Chamber is required.

ICT &-95-1-A
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witness was also heard on that day. The transcript, in
electronic form, does not contain the testimony of the
witness who testified after the motions. As a result,
this electronic transcript is incomplete;

15 June 1998: The Prosecution received two certified
top pages indicating that there are two transcripts from
this day: a transcript of a 9:30 a.m. proceeding and a
transcript of a 9:50 a.m. proceeding. The Prosecution
has not, however, received an electronic transcript for
the 9:50 a.m. proceeding. After review of its records,
it appears to the Prosecution that the electronic
transcript from the 9:30 a.m. proceeding is the full
transcript of the proceedings for that day. However,
as the Prosecution has received a certified cover page
indicating that there is another session at 9:50 a.m.,
the Prosecution needs the transcript from that session,
or verification that there was no session that
corresponds to the certified top page;

13 March 1998: The Prosecution did not receive a
certified top page of this day. It did, however, receive
an electronic transcript;

12 March 1998: The Prosecution did not receive a

certified top page of this day. It did, however, receive
an electronic transcript;

11 March 1998: The Prosecution did not receive a
certified top page for this day. It did, however,
receive an electronic iranscript;

10 March 1998; The Prosecution received two copies
of certified top pages for a 9:00 a.m. proceeding, two
copies of certified top pages for a 9:330 am.
proceeding, and two copies of certified top pages fora
10:00 a.m. motion that was heard on this date.
However, the Prosecution did not receive in electronic
form, transcripts which correspond to the 9:00 a.m.
and 9:30 a.m. proceedings. After review of the its
record, the Prosecution does not think that there were
proceedings prior to 10:00 a.m., as indicated by the
certified cover pages. However, after the conclusion
of the 10:00 a.m. motion, the Prosecution presented
witnesses 50 and 51, and there was a status

9.
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conference. The electronic transcript received does
not include the testimony of these witnesses or the
status conference. As a result, this electronic
transcript is incomplete;

2 March 1998: A closed session was held on this day.
It is indicated in the electronic transcript on page 7,
beginning on line 24 where it states “the following
portion of the proceedings was redacted from the
transcript herein and;sealed under separate cover as
the session was heard in camera.” The Prosecution has
not been provided with an electronic transcript of this
closed session. As a result, this electronic transcript is
incomplete;

24 February 1998: There were two separate
electronic transcripts transferred to the Prosecution for
this day: an electronic transcript from a 9:00 am.
status conference and an electronic transcript from a
10:00 a.m. proceeding. The Prosecution only received
a certified top page from the 10:00 a.m. session. The
Prosecution notes, however, that the certified cover
page of the transcript for the 10:00 a.m. proceeding
does not match the first page of the electronic file (the
dates differ). As a result, the Prosecution cannot
determine if it has the appropriate transcript;

12 November 1997: A closed session was held on this
day. It is indicated in the electronic transcript on page
8, lines 8 - 10, where it states "At this juncture a
portion of the transcript was redacted since it was held
in camera." The Prosecution has not been provided
with a transcript of this closed session. This should be
part of the trial record. As a resuli, this electronic
transcript is incomplete;

11 November 1997: A closed session was held on this
day. It is indicated in the electronic transcript on page
73, lines 23 — 25, where it states "At this point, a
portion of the transcript was redacted because the
sitting was held in camera.” As a result, this
electronic transcript is incomplete;

10.
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7 November 1997: A status conference was held on
this date. There is no record of this. Accordingly, the
transcript record is incomplete;

16 October 1997: A status conference was held on
this date. There is no record of this in the electronic
transcript. Accordingly, the transcript record is
incomplete;

29 April 1997: The Prosecution has received a
certified top page for 29 April 1997, indicating that
there is a transcript from a proceeding on that day that
commenced at 9:30 am. The Prosecution has indeed
verified that there was a proceeding on that day.
However, the electronic transcript does not contain the
morning session, which included the testimony of
Witness 1.  Furthermore, the first page of the
electronic transcript does not match the certified cover
page, indicating that what was transferred in electronic
form is not the certified transcript; and

31 May 1996: The Prosecution has reccived a
certified cover page indicating that there is a transcript
of a proceeding on this day. However, the first page
of the electronic transcript and the certified cover page
are not the same, indicating that what was transferred
in the electronic form is not the certified transcript.

French Transcripts

- 2.1k With respect to the French electronic transcripts and certified top
cover pages the Prosecution notes the following:

(1) In its certificate dated 29 July 1999, the Registry indicated
that it was trapsferring to the Prosecution 161 certified top
pages.! The Prosecution has received 160 cover pages, not
161. Furthermore, and as is noted below, several of those
certified cover pages appear to be duplicates. As a result, it
is difficult for the Prosecution to ascertain if it is missing any
of the French transcripts;

(2) One certified top page should comrespond to the first page of
one electronic file. The Prosecution received 33 disks with

n See Annex A.

ICT 2-95-1-A
25 Movember 1999
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(3)

(4)

ICTR-95-1-A

electronic files on them. Those disks, however, contain only
156 electronic files. As a result, the Prosecution submits that
the electronic files do not match the corresponding certified
top pages (either the 161 as asserted by the Registrar or the
160 actually received by the Prosecution). As a result, it is
difficult for the Prosecution to determine whether it has
received the correct trial record;

The Prosecution was provided certified French top pages, but
did not receive corresponding electronic transcripts for the
following dates: 21 March 1997 and 6 November 1996; and

The Prosecution was provided certified top pages and
corresponding electronic transcripts for the following dates,
but upon review, the Prosecution has identified various
discrepancies:

(@) 25 Angust 1998: The Prosecution received two
certified top pages of the 9:30 a.m. proceeding and
two certified top pages of the 16:25 proceeding. It
appears that they are duplicates since the Prosecution
received one electronic transcript for each proceeding;

(b) 24 August 1998: The Prosecution received two
certified top pages of a 9:30 a.m. proceeding, but only
one electronic transcript. It appears that they are
duplicates since the Prosecution received only one
electronic proceeding;

() 19 August 1998: The Prosecution received two
certified top pages of a 9:30 a.m. proceeding, but only
one electronic transcript. It appears that they are
duplicates since the Prosecution received only one
electronic proceeding;

(&) 18 August 1998: The Prosecution received two
certified top pages of a 15:00 proceeding, but only one
¢lectronic transcript, It appears that they are
duplicates since the Prosecution received only one
electronic proceeding;

(¢) 2 _July 1998: The Prosecution has not received the
certified top page indicating that a session took place
on that day. It did, however, receive an electronic
transcript;

12.
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24 February 1998: The Prosecution received two
certified top pages for this day indicating that there
was a proceeding at 9:05 a.m. (a stawis conference was
held) and 10:30 am. However, the Prosecution only
received the electronic version of the 10:30 am.
proceeding. Accordingly, the transcript record is
incomplete;

9 February 1998: A status conference was held on
this date. There is no record of this. Accordingly, the
trapscript record is incomplete;

7 November 1997: A status conference was held on
this date. There is no record of this either in the
certified top page or in the electronic transcript
provided to the Prosecution. Accordingly, the
transcript record is incomplete;

16 October 1997: A status conference was held on
this date. There is no record of this in the electronic
transcript. Accordingly, the transcript record is
incomplete;

22 April 1997: The Prosecution received two certified
cover pages for this day, one indicating that there is a
transcript of a 9:30 a.m. proceeding and the other one
making no mention of the hour when the proceeding
took place. After review of its records, it appears to
the Prosecution that in the moming of that day an oral
motion for witness protection was submitted and that
witness F testified in the morning and in the afternoon
of that day. It appears that the electronic transcripts
of the motion and the moming session are missing.
The Prosecution has only received the electronic
transcript of the afternoon session. Accordingly, the
transcript record is incomplete;

21 March 1997: The Prosecution received a certified
top page indicating that 2 hearing was held on this
day. The Prosecution, however, has not reccived the
electronic transcript of this day. Accordingly, it
appears that the transcript record is incomplete;

6 November 1996: The Prosecution reccived a
certified cover page for this date, but did not receive

13.
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the electronic ‘transcript for the same day.
Accordingly, the transcript record is incomplete; and

(m) 29 October 1996: The Prosecution received the
electronic transcript for this date. However, the
Prosecution did not receive a certified cover page for
this day.

Due to the inaccuracies that have been identified above, the
Prosecution submits that it has not received a complete electronic
record of the proceedings. As a result, the Prosecution requests
that the Registry be ordered to rectify the above and to do the
following:

(1) compile a certified list of the dates the Trial Chamber sat
from at least 11 April 1997,

(2) to designate what occurred on each day of trial (i.e. which
witnesses were heard, whether a motion was heard, and
whether a status conference was held); and

(3) to transmit that list to the parties and the Appeals Chamber,

so that the parties,can ensure that the electronic transcripts
received are complete.

Prosecution and Defence Exhiliits

The parties have designated, pursuant to Rule 109 of the Rules,
that the exhibits tendered by the parties during the trial constitute
part of the record on appeal. On 25 October 1999, the
Prosecution received copies of what the Regisiry certified as the
exhibits of the parties in the case and has now reviewed those
documents." :

The Prosecution has the following concerns with what was
transferred by the Registry as certified copies of Prosecution
exhibits: :

12

See Prosecution’s Notice of Receipt of Exhibits, 26 October 1999.

ICE R-95-1-A i 1 14.
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@) Witness Protection Issnes

The Prosecution is concerned that somec of the Prosecution
exhibits which identify protected witnesses arc not designated as
confidential documents (or, in the alternative, properly redacted).
In this case, the Prosecution filed two motions for the protection
of Prosecution witnesses and victims. In both instances, the Trial
Chamber ordered that the following measures, among others, be
taken:

The npames, addresses and other identifying
information of the victims and witnesses, as well as
their locations, shall be kept under seal and shall not be
placed in any file at the Tribunal.

In cases where the names, addresses and other
identifying information of the victims and witnesses, as
well as their locations, appear in any existing files at
the Tribunal, such information shall be expunged from
the said files."”

During the trial, both parties attempted to identify when any
identifying information of protected witnesses was included in a
document or testimony, and asked that the information be
removed from the record or otherwise redacted. This was difficult
during a large part of the trial, as daily transcripts of the
proceedings were not provided to the parties,' nor were certified
copies of the exhibits provided to the parties. Furthermore, at the
close of the Prosecution case, the Prosecution reviewed the files
of the Registry and brought to the attention of the Trial Chamber
some witness protection concems with the exhibits."

Despite all of the above precautions, the parties in some instances
may have inadvertently entered information identifying protected

13

14

15

6 November 1996 Order (protective orcer measure delineated in paragraphs 3
and 4) and 31 January 1997 Order (protective order measure delineated in
paragraphs 3 and 4).

This issue was raised repeatedly by the Prosecution, who made continning
motions, toth written and oral, for the production of daily accurate transcripts.
See for example, Prosecution Motion for Daily Transcripts, filed 28 April
1997, Oral Motion for Daily Transcripts made by the Prosecutor, English
Electronic Transcript, 24 February 1998, page 10 line 21 and Oral requests for
Transcripts, made by the Prosecution, English Electronic Transcript, 13 March
1998 beginning on page 43.

See English Electronic Transcript, 13 March 1998, beginning on page 34.

10T 2-95-1-A 15.
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witpesses. The Prosecution submits that if any material does
identify a protected witness, there is a continuing obligation on
the Tribunal to ensure that the material is not transferred to the
Public. Indeed, only the parties and the Appeals Chamber should
have unedited versions of materials that identify protected
witnesses. In no event should unredacted versions such
documents be made available to the public or persons other than
the parties. |

Even in relation to such materials that are transferred by the
Registry to the parties and the Appeals Chamber, the face of such
materials or documents should clearly indicate that they are
confidential, were stricken off the record at trial, were filed under
seal, or were subject to an order of expungement, depending on
the circumstances. It is incumbent on the Registry 10 designate
these materials in such a way that it is apparent to the parties and
the Appeals Chamber that they contain information regarding
protected witnesses. '

The Prosecution acknowledges that the majority of Prosecution
exhibits which contain identifying information on protected
witnesses are, in fact, properly identified as confidential
documents in the Registry's ‘list of Prosecution exhibits.
However, after reviewing the exhibits supplied by the Registrar,
the Prosecution notes the following:

(1) Prosecution exhibit 32 contains confidential information that
reveals the identity of a protected witness. This information
should not be revealed to the public. On 22 April 1997 the
Prosecution moved to have the identifying material
expunged from both the transcripts and the exhibit, and that
request was granted by the Trial Chamber.'* Furthermore,
the Prgsecution asked that this exhibit be sealed on 13 March
1998;

(2) Prosecution exhibit 73 includes the picture of a protected
witness;

(3) Prosecution exhibit 75 contains the name of a protected
witness. On 13 March 1998, the Prosecution noted that the

16
17

See English Electronic Transcript, 22 April 1997 beginning on page 1, line 12.
See English Electronic Transcript, 13 March 1998, page 34 line 17.

ICT 2-95-1-A 16.
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2.2¢

2.2

exhibit contained the name of this witness and asked that it
be radacted;'® :

(4) The first page of Prosecution exhibit 76 contains the name of
a protected witness. This was noted by the Prosecution on
13 March 1998 and the Prosécution asked that this document
be sealed and a copy be made for the record which deletes
the name of Witness O; ‘

(5) Prosecution exhibit 309 is & sealed exhibit. What has been
transferred as Prosecution exhibit 309, however, is
Prosecution exhibit 310, and what has been transferred as
Prosecution exhibit 310 is in fact Prosecution exhibit 309.
This needs to be rectified; and

(6) Prosecution exhibit 346 identifies the name of a protected
defence witness.

The Prosecution submits that pursuant to the above mentioned
orders,”? and the Tribunal's continuing obligation to the witnesses
that testified before the Trial Chamber, the above identified
Prosecution exhibits should also be considered confidential
documents and showld not be released to the public until redacted
appropriately by the Registry.

(i)  Translation of Documentary Exhibits

The Prosecution is also concemé:d that the record on appeal does
not contain certified translations of the exhibits that were tendered
by the parties during the trial,

In this case, the original of an exhibit was either in French,
English or Kinyarwanda. The working languages of the Tribunal
are French and English. During trial, if the translation of an
exhibit (into French or English) had been finalised by the
Registry, the translation was also formally submitted at the time
that the exhibit was being entered into evidence. However, on
most occasions, and with respect specifically to Prosecution
Exhibits, the Registry provided working draft translations to the
parties and the Trial Chamber, with final translation and
certification of the translation the responsibility of the Registry.
This issue was brought up repeatedly during trial and it was clear

18
1%

Ibid. page 38, line 12.

See para 2.13 above, Fn 11.

ICT %-95-1-A 17.
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2.2

2.25

that the Registry was to provide final certified translations of the
exhibits to the parties and the Trial Chamber.”

As transferred, the majority of exhibits do not contain certified
translations. However, it is impprtant that the record on appeal
contain a copy of an exhibit (ini its original form), as well as a
proper certified translation. Below are some exhibits which do
not have corresponding certified translations in eithex or both
official languages of the Tribunal:

(1) Prosecutions Exhibits 51, 52,77, 79, 81, 82, 83, 84, 86, 87
88, 89, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 332, 333,
334, 335, 336, 337, 338, 339, 341, 342, 343, 344, 345 and
346 were provided only in French;

(2) Prosecution Exhibits 294(A€) and 345 were provided only in
English; and
(3) Prosecution Exhibits 207 and 341 are provided only in
Kinyarwanda. ‘
(i)  Inmaccuracies and oitber Problems Relating to
Prosecution Exhibits
i

Prosecution exhibit 76 is not /identified or marked correctly.
Prosecution exhibit 76 is the em!;irc agenda of Witness O. While
the agenda is included in the ]ist of exhibits, it is marked as
exhibit 76(A). Prosecution exHibits 76(a-t) referred to specific
dates in the agenda about which the witness was questioned by the
Prosecution. Certain portions of the said exhibits were put to a
witness as an alleged prior inconsistent statement and were then
highlighted in the exhibit. Thosg portions are not apparent in the
exhibits forwarded by the Registry.®

Prosecution exhibits 78(A) and 78 are mislabelled.  The
Prosecution exhibit marked 78(A) is the French report, while that

marked exhibit 78 is, in fact, the Bnglish translation.

Prosecution exhibit 103(A) is id‘[cntif‘ied as the English translation
to Volume I of an expert witness report. The Prosecution was

20

21

The issue of certified translations of exhibits was brought up repeatedly by
both parties during trial. See for example English Electronic Transcript 13
March 1998, page 41 line 12. |

See Testimony of Witness O (13 October 1997).

ICTR-95-1-A 18.
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2.3%

235

234

2.35

2.35

transferred two versions of this document” The Prosecution
notes that during trial, the Prosecution detected a serious
translation error in Prosecution exhibit 103(A) and asked that the
previous version be removed from the record and replaced with
the correct translation and this was in fact done? As aresult, it is
imperative that the record contain an accurate and final version,
and not the erroneous version that was first filed.

In addition, it appears that also included in exhibit 103(A) are the
last pages of exhibit 103(B). These should be removed.

Prosecution exhibit 103(B) is identified as the English transiation
to Volume Il of an expert witness report. Missing is the
translation of the last annexes (Annexes 20-21) English
translations to these annexes appear, however, to be included in
Prosecution exhibit 103(A). As a result, the Prosecution submits
that several pages that were included in Prosecution Exhibit
103(A) are in fact the last pages of Prosecution Exhibit 103(B).
This needs to be rectified.

Two copies of Prosecution 104(A) were transferred to the
Prosecution.® The Prosecution notes that there should just be one
certified original of Prosecution Exhibit 104(A) and asks for
clarification as to which is the certified exhibit.

Prosecution Exhibit 108(A). Two different articles were
transferred as certified originals of this exhibit.  The original
Prosecution Exhibit was the article in French titled "The Final
Solution of the Prefect of Kibuye." The Prosecution respectfully
asks that the Appeals Chamber order the Registrar to so certify
and amend the index accordingly.

Prosecution Exhibit 219(A). A full copy of this exhibit has not
been provided to the Prosecution.

Prosecution Exhibit 331(A). A full copy of this exhibit has not
been transferred to the Prosecution.

Prosecution exhibit 337 is an on'girial letter signed by Clément
Kayishema. The copy that was provided to the Prosecution is

22
23
24

Both versions were contained in Volume II of the Prosecution Exhibits.
English Electronic Transcript 13 March, 1998, page 39 line 15.

One version was transferred in Volume III, Prosecution Exhibits file. A second
version was transferred in Volume II, Prosecution Exhibits file..

ICT 2-95-1-A : 19.
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Gozi

/56



25/11 '99 THU 16:17 FAX 89830 PROSECUTOR ICTY

2.37

2.38

2.3%

2.44)

241

incomplete in that it contains only théi first page. A full copy of
this exhibit needs to be included in the record.

Prosecution exhibit 348 is a copy!; of a hand-written letter,

authored by Clément Kayishema, with parts which he did not -

write highlighted by him. A copy of this exhibit, with its
corresponding  highlights, has not: been transferred to the
Prosecution. '

Prosecution exhibits 349(A) and 350(A) were transferred as
confidential exhibits. These are the taped interviews of the
accused Clément Kayishema. Although they were entercd in
sealed envelopes, so as to preserve their integrity, for the sake of
accuracy, the Prosecution notes that they are not sealed exhibits.

(iv)  Inaccuracies and other Problems Relating to
Defence Exhibits

The Prosecution has the following concerns with respect to the
defence exhibits that were transferred by the Registry.

a) Defence Exhibits are not Properly Marked

Pursuant to an Order of the Trial Chamber, if a party perceived
that there was a contradiction between the oral testimony of a
witness and what was contained in a previous written statement of
that witness, that part of the statement (the alleged prior
inconsistent statement / contradiction) was to be put to the witness
and the witness was given a chance to explain the alleged
contradiction.”

After an explanation by a witness, if a Party still believed that
there was a contradiction between the testimony and the written
statement of the witness, the witness’ written statement was to be
eptered into evidence, with the alleged contradiction clearly
marked for later consideration by the Trial Chamber. The defence
on several occasions followed this procedure, exhibited previous
statements of prosecution witnesses. The extracts alleged to
amount to contradictions were identified and given specific
exhibit numbers. Pursuant to this Otder, the tendering party was
to mark the designated portion of its exhibit accordingly.

25

See, Order on the Probative Value of Alleged Contradiction between the Oral
and Written Statement of a Witness During Examination, 17 April 1997.

JCT 2-95-1-A 20,
25 Movember 1599
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242 In many cases, the Prosecution submits that what was transferred
to the parties as the certified exhibits are not properly marked, in
accordance with the Order detailed above. Some examples of this
are provided below:

1)

(2)

(3)

4

o)

(6)

Q)

(8)

Defence exhibit 2(a) appears to contain two markings, (a)
and (b). However, the copies themselves are not clearly
marked;

Defence exhibit 3 is not clearly marked or described. The
description of it in the index indicates that various sentences
are marked and underlined as Defence exhibits 3(a) - (g).
This is not done in the exhibit. Some are clearly marked and
underlined, while others are not;

The description for Defence exhibits 4(a) and 4(b) indicates
that it is "paragraphs 8 and 9" of the statement. What is
marked on the English version is two parts of paragraph 12.
As a result, the marking does not comespond to the
description. The French version is not marked;

Defence exhibit 5 is not clearly marked. The Description
indicates that it is the last two lines of the statement of
witness X. However, part of paragraph 6 appears to be
indicated as the marked portion;

Defence exhibit 7(A) and 9(A) need to be properly marked in
both the English and French versions;

Defence exhibit 10(a) is not clearly marked and entered as
indicated in the record.”® ‘Further the Prosecution submits
that the description of this exhibit is wrong. It states that
paragraph 2 is the part of the Statement which was entered as
the exhibit. When one checks the record it is not paragtaph 2
as described. Rather, it is the second paragraph on the
second page.”” An accurately identified and marked defence
exhibit needs to transmitted to the parties;

Paragraph 14 should be clearly marked as Defence exhibit
11(a) in all versions; and

Defence exhibit 12a, while described properly in the index,
is not properly marked. Paragraph 23 should be clearly

26

See page 101, line 2 (18 November 1997 English Electronic Transcript).

2 Ibid page 98, line 20.
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2.44

245

2.44

2.47

244

241

2.5)

251

2.52

marked as Defence exhibit 12(a) in both the English and
French versions.

b) Other Deficiencies in Relation to Defence
Exhibits

The Prosecution has other concerns with the defence exhibits as
transferred to the parties by the Registry.

Attached to Defence exhibit 13 (which is in English only) is a
page in French. This is not part of Defence exhibit 13,

Tt is clear in the record that Defence exhibit 15 was the complete
statement of Witness H (in French and English).® This is not
what has been transferred to the Prosecution as Defence exhibit
15. The Prosecution asks for an accurate and certified copy of
Defence exhibit 15.

Defence exhibit 16, with the appropriate parts designated, was not
transferred to the Prosecution.

Defence exhibit 19 consists of three documents. The Prosecution
submits that Defence Exhibit 19, as transferred, is not accuraie
and its description in the index is also inaccurate.

Defence exhibit 20, is a copy of Prosecution exhibit 342, with
page numbers highlighted by the defence. Defence exhibit 20, as
transferted, is not highlighted as described and its description in
the index is also not accurate.

Defence exhibit 32 was not transferred to the Prosecution.

Defence exhibit 41(b), the English translation of Dr. Pouget's
report, was not transferred to the Prosecution.

Defence exhibit 40(b), the English translation of Dr. Pouget’s
curriculum vitae, was not transferred to the Prosecution.

Defence exhibit 42(A) and (B) purport to be certified copies of
Part VI of Dr. Pouget’s Report in French and in English,
respectively. What was transferred as the certified copy of
Defence exhibit 42(A) appears to contain more than this, Part VI
of his report in French is 25 pages, while what was transferred as
the English Translation, Defence Exhibit (42)(B) is only 3 pages.

28

See page 133, line 5 (English Electronic Transcript 17 February 1998).

[CTR-95-1-A 22,
25 1lovember 1999
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There were two accused in this case. At times, the defence for
Kayishema would enter an exhibit and at times the defence for
Ruzindana would enter an exhibit. It is not clearly delineated on
each exhibit which Party entered it into evidence. The tendering
party becomes apparent when one reviews the list of defence
exhibits along with the corresponding portions of the transcript.
Notwithstanding this, it is submitted that the index forwarded by
the Registry should make this distinction.

For the reasons given in paragraphs 2.38 to 2.52 above, the
Prosecution submits that the Registry should review the Defence
exhibits that it certified and forwarded to the parties, and cure the
deficiencies highlighted above to ensure that a consistent and
accurate record of appeal is available to the parties and the
Appeals Chamber when determining the matter before it.

ICT 2-05-1-A 23,
25 M lovember 1999
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3. RELIEF REQUESTED

3]  With respect to the materials submitted in the 7 case files the
Prosecutor requests that the Appeals Chamber:

)

(2)

3

Order the Registry to provide to the parties and the Appeals
Chamber, a certified list of the following:

(a)  all written notices, mciations and responses filed by the
parties (and attachments, if any) from the initial
appearance of Clément Kayishema on 1 May 1996;
and

(b) all orders and decisic;ns issued by the Trial Chamber
in this case after the initial appearance of Clément
Kayishema on 1 May 1996.

order the Registry to ide@ntify which document (in the
documents transferred) is the final certified Fremch and
English record of each document; and

order the Registry to cure the errors and omissions in the
record of appeal identified by the Prosecution in paragraphs
2.2-2.5 above.

3.2  With respect to the electronic transcripts of the proceedings that
were transferred to the Prosecution and presumably to the other
parties and the Appeals Chambers, the Prosecution asks that the
Appeals Chamber:

(1)

(2)

ICT 2-85-1.A

order the Registry to provide to the parties and the Appeals
Chamber a certified list of the hearing dates before the Trial
Chamber from 1 May 1996, with a designation as to what
occurred on that day (i.e. which witnesses were heard,
whether a motion was heard, whether a status conference
was held, and in the event that there was a closed session, a
designation of that closed session);

order the Registry to produce a public record of the
proceedings that has been: adequately redacted for witness
protection concerns; and

24.

25 Movember 1999
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(3) order the Registry to cure the errors and omissions in the
record of appeal identified by the Prosecution in paragraphs
2.12 — 2.15 above.

33  With respect to the transferred exhibits, the Prosecution asks that
the Appeals Chamber:

(1)  order the Registry to ensure that the Prosecution Exhibits 32,
73, 75, 76, 309 and 310 are identified as confidential exhibits
and not released to the public, unless all identifying
information of protected witnesses are redacted;

(2) order the Registry to indicate what cxhibits are original
exhibits tendered by the parties, and to produce and identify
in an index what the certified translations of these exhibits

— are;

(3) order the Registry to cure the errors and omissions in the
record of appeal identified by the Prosecution in paragraphs
2.19 - 2.52 above.

24

Upawansa Yapa
Senior Appeals-Counsel

Da 2d this 25™ day of November 1999,
At The Hague, Netherlands

ICT 2-95-1-A 25.
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|
|
|
|
> . _ A '
VP’ N International Criminal Tribunal for Rwanda
4 . . '
ﬁ\ :y Tribunal Pénal International pour le Rwanda
\}_7#" ‘ Arusha intemationa) Conference Centre
NI 1o F.0.Box 5316, Arusha, Tanzania - B.P. 5016, Arusha, Tanzanie
FUETHAWIN Tel: 255 57 4207-11/4367-72 or 1 212 963 2850 Fax; 255 57 4000/6373 of 1 212 963 2848/20

!

]
REGISTRY CERTIFICATE ON THE RECORD IN CASE NO. ICTR-93-1-A
THE I'ROSECUTOR VS. CLEMENT KAYISP;IEMA AND OBED RUZINDANA.
|

I, Agwu U. OKALL Registrar of the International Criminal Tribunal for Rwanda, Pursuant to
Rule 19 a of the Rules of Procedure and Evidence, hereby cenify the record of proceedings
in the (ase of the Prosecutor vs. Clément Kayishema and Obed Ruzindana, Case No. ICTR-
95-1-A and Appeal record of the same case, which| consists of true copies of the following

docum=nt: |

A- i- Casefiles 7 Volumes i
2- Appeal file 1 Volume |
3- Diskettes of Transeripts 62:
-33 French Diskettes J
29 English Disketies '
B-The ! volumes of the case files containing 7 IndJ:xcs Files, One for each index describing
the enclosed documents. J
' |
C- The Appeal File describing the natures of each Tcumcm included in the file,

D- The Transcripts on diskettes' containing all hearings held in the case of Clement
Kayish :ma and Obed Ruzindana from 13 October I|997 to 21 May 1999,

E-161 certified top pages of all the transcripts in french and in English.

F« The :xhibits, which have been outsourced for re;;:roducting, will be sent as soon as
possibl::, ;

Y vvury
Dated 29 July of 1999 * /7Y Agwa U, Okali,
Arusha, Tanzania i Registrar.

——————

The disketies are in ASCI text and can be apened Usingi Any Windows or Dos-based text edilar,
|
i

‘ v
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Motion for correction and clarification of the
record on appeal

Letter from M. Othman dated 23 August 1999

ICTR-95-1-T The Prosecutor v. Clément Kayishema & Obed Ruzindana
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Zk N % International Crurmnal Tribuna!l for Rwanda
¥ l A\(’ ‘Fribunal Pénal Internitional pour le Rwanda
g& e ! Amsha irtematio lal CGonferenca Centra

PSP

—7 !:’ P.0.Boy, 6015, Arusha, Tanzapia - B. P, 606, Arugha, Tanzanie
Pty Tel: 255 57 4207-11/4367-72 or 1 212 963 2qsn Fax: 255 57 4000/4373 or 1 212 961 2648/49

|
23 August 1999 :
\’
|

M: . Felicité Talon Ahouandogbo
Ag peals Officer |
ICIR - ARUSHA !
ICTR-95-1T Prosecutor vs. Clemen‘xt Kayishema & Obed Ruzindana

Subject: |
Certification of Records for Appea\ll {Article 109)

{ Further to the letter of the Defense Counsel for Obed Ruzindana, dated 4th July 1999 and that
of the Counsel for Clement Kayishema, dated 7ih July 1995, the Office of the Prosceutor also
wishes to designate the same dossiers, documcnts & exhibits as tria) records for the purpose

of the Appeal |
: !

T1.ese consists of] :
-all prov:edu:al clcmc:uts (Motions, Orders & Decisions)

- all rranseripts of Trial Chamber hearings
- all exhibits

These records should be sent to the attention of Mathias Marcussen, Legal Adviser, Office of
th 2 Prasecuter, The Hague. :

Thanking you in advance for your cooperation..

/ﬁ/,_

[\Y% ohamed C. Othmnan !
Cnief of Prosecution

c.t. Ms, Prisca Nyambe :
Chief, Court Management Section .

Mathias Marcussen, Legal Adviscr
Wen-qUK. Khan, Legal Advisers

24/08 99 TUE 08:48 [TX/RX NO 7522} idona
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Motion for correction an; clarification of the
record on appeal

Letter From A Ferran afla ted 7 July 1999
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Mentpellier, {e 7 julllet 1999

AR t KAYISREMA CLEMENT / M.P,
Deszler N* 0012468
Vos REF: ICTR 95 | T-SUBJUDICIAL CALENDAR

T (% Tl A T

e,
%—f <
;ﬂ/&ﬂ.ﬂ-ﬁ- .
Cher Monsiedr,

Suite 3 Iacte d"appel du 21 juin 1999, dont vous m'avez accuss reception ie
2 juillet 1999, nous faisons appication des dispositions de Varticle 109 du Réglement d«
Procédure et de Preuve, relatif 3 la ¢certfication du dossler par fe Greffier.

1
Al . ﬁr} -;f,'

Ce dossler est iormajemant constitle :

- des &léments de la procédure (reguétes et ordonnances),

- de I'ensemble des procisverbaux d’audlencas,
« de taures les piéces § conviction présemtées par les partes.

En égargd aux délals irhpélmﬂfs que faft comir {3 certificadon quant au dépde
du mémolre de Yappelams, it me sembfe udie que vous indiquez Pemt F*avancement de ce

travail et 1a dawe approxmative de son achévement.

s it e Lo e

4, NUE TRESOREWS OF LA ROUASE - 34003 GDYYFELLIER . TEL 64 57 £9 47 57 -FAXOA 67 GO T2 13
EWMET 51413270019

mtrdos d'nnn association de geslion ugodis, be riglomant pue chiqua ol arcagti

NVIREL 43S £TZL09L8v0 YVA $Z:8T 0Hr 68. 10/%0
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A tottes fins utlles, e demews 3 votre entidre dispasiton pour tout
renseignement, que le ne manqueral pas de vows comMMURIqUEer.

Enfin, J'ai pris honne note de c2 que le Toxe Intégral dq luges-ngnt rendu le 21
mal 1599 seralt disponible le 7 juillet prochals, et je vous remeycie de bien voulolr faire
le nécessalte pour que les vemsions francalse et anglaise de e document mie solent

adressées dans les pius brefs délals que possible, almst qu*a mon oonsell adieing Maitre
phillppe MORICEALL

Dans cetre apente,

Je vous prie d'agréer, Cher Monsteur, l‘expression de mes sentiments tras
distingués.

/IFM

giconnler A, FERRAN
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Pais, lc 4 juiliet 1959

Raf: ICTROSIT - Obe.d: RUZII

0 z

Cher Monsieur,

Pascal BHSNIER

. de Rochechouart - 75009 PARIS
F, ec Fex: (33) 15328 03 21
Togue R B30

Monsicur Antolne MINDUA
Legal Officer

Court Magagement Section
ICTR - ARUSEA

Fax : 1212963 2848

TDANA - Procédurg d'Appel.

P'ai bien recu votrs comier du 1% juillet courant me confirmant la bonne téception de

I'Acte d'appel de Monsieur Ruz
urez recu Loriginal de ce docwmg
.galement 4'une cople £lectroniqy

ransmets par ¢-mail 31 vous prey

sropreg cocrdoanées sont. defeng

Comme vous Je savez, noy
|'article 109 du Régloment de Prod
et C) la gemificatiog du dossicr pej
Procureur ont affecté |' cosemble
dossict doit atre cermifid ce qui dov

Seton moi, e dossier est d
. des ¢léments de |2 prog
- de I'znscenble des proc

- de toutes les pitces d'c

]*attire votre aticntion sur

o

~délais ImporiR(s JmotRmment “hf du dépdt du

Hana, ¢t je vous en remercie, J¢ pense qucntrestamps vous
v, expédié par DHL 12 21 juin demicr. Je dispose

- de I’ Acte d'appe! quc je suis ¢nt meswre de vous

ez soin de me faire connaitre |'adresse du destinataire. Mes

e75@hotmail.com.

: devons désormais mettre en muvee la procédure prévue
[ édure ot de Prouve qui ¢voque, en ses paragraphes A), B)
le Greffier. Or les appels sucecssifs de la défense et du

u Jugement rendu le 21 mai 1399, de sorte que tout le
rait, je |'espire, simplifier vomre tiche,

bric constitud ;

sdure (requétes et Ordonnances) |
by-verbaux 'audiences |
priviction présenides par les parties .

¢ fait que lu certification du dossier fait courir plusieurs
mémoire de |'appelant. Il me scmble done

s I'état d'avancemnent ds ce wavail de centificaring at |2 date

37 LCERPTE

- ; : )

- .-'r] “uitk qﬁ’r’? yous indiquicz aux partt
R ERo ERYEA
TR B A 2 A '
TIGL 3 J
“\-’!‘}Dh - 1
-:C.:“r’: ¢ H

r A < wi_,{uunv AMKEACIATION S

rdll. Lt wrardacd T DAY OGN APEN Sad CHeOLE

24/08 '99 TUE OB8: 4K
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t70

A oroximetive dz son echévementy Bien entendu, je me ticns & votre mﬁéf‘{ dispasition pour
v]. :is fourmic toute I'aide que vgu_::!ug:m utile ¢t Appropriée cn cotts gocasion.

[} .
Enfin, j'el pris bonne note ge o que le texte intégral du Jugement rendu le 21 ma
{ 499 serait disponible le 7 juillet cchain, et je vous remercie de bien VnuI?Lr faire l=
niceasaire pour que les versions frangeise et engleise dr:' ce document me 5olent adressées
s msitot, aingi qu'a moa conseil adjui.ut, Mz Van der Gricod.

Dans czhe attente j= vous pri= de croire, Cher Monsieur, en |'2ssiwance de meg
¢ enIiIoents dévouss, {

L
BESNIER W

e

Pasc

P | S

-opica : Bureay du Procureur - Me Fermn,
i
i
1
:
i
]
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The P:osecution submits that, pursuant to Article 109 and the Designation of the Parties,
accurite certified copies of the following documents would constitute part of the record on
appeal in this case. The Prosecution has designated the corresponding index and stamp
numb:r of each document for those documents that were included in the file sent by the
Regisiry. The Prosecution notes, however, that there are instances where documents are
missi1g, not provided in both languages, or provided in an incomplete form. The Prosecution
bas ic entified any deficiencies that it couid detect and notes that certified copies of the

origir als of ali filed documents need to be provided to the Parties and the Appeals Chamber
befor : certification of the record can be completed.

ICTR-95-1-T The Prosecutor v. Clément Kayishema & Obed Ruzindana
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