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¯ BACKGROUND

1.1

1.2

1.3

By way of letter dated 29 July 1999, the Registrar of the
International Criminal Tribunal for Rwanda ("ICTR"), acting
pursuant to Rule 109 of the Rules of Procedure and Evidence,
("the Rules") purported to certify the record of proceedings in the
case of The Prosecutor vs. Cldment Kayishema and Obed
Ruzindana, ICTR-95-1-T.1

The "record of proceedings" as certified by the Registrar consists
of:

(1) 7 volumes of case files;

(2)

(3)

an appeals file consisting of 1 volume;

62 diskettes of transcripts which contain electronic
transcripts from each day’s ]proceedings between 13 October
1997 to 21 May 1999 in French (33 diskettes) and in English
(29 diskettes);2

(4) 161t certified top pages (in French and English) which
supposedly correspond with. the respective, first pages of the
electronic transcripts on the diskettes; and

(5) the exhibits entered in the case.

Rule 109(A) of the Rules provides that the record on appeal shall
consist of the parts of "the Tiial Record" as certified by the
Registrar.3

See Annex A.
2 The Prosecution notes that opening speeches in this case took place on 1 l

April 1997. (Judgement, 21 May 1999, para. 21.) Notwithstanding this fact,
¯ the Registry chose to only certify transcripts from 13 October 1997. Although
the Prosecution has received electronic transcripts from proceedings that date
back to 3]! May 1996 from the Registy, no explanation has been provided by
the Registry regarding why it certified only part of the trial record in this case.

3 As amended in plenary, Arusha, 1 July 1999.
2.

ICT ;P,-95-1-A
25 t fovemb~r 1999
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1.4

1.5

1.6

Rule 109(B) of the Rules provides that within 30 days of the
certification of the "trial record" by the Registrar, the parties shall
(by agreement) designate the parts of the record which, in their
opinion, are necessary for the decision of the appeal.

Rule 109 (C) of the Rules further provides that if the parties fail to
do this within 30 days of certification, each Party is to designate
"to the Registrar, within sixty day~; of certification, the parts of the
Trial Record which he considers necessary for the Appeal."

Pursuant to Rule 109A of the Rules, the parties have designated
the following as the appeals record in this case::

(1) all procedural elements in the case (motions, orders and
decisions)

1.7

(2) all 1transcripts of proceedings before the Trial Chamber; and

° 4
(3) all ,exhibits entered by the p~xtles.

Pursuant to this designation, by way of letter dated 23 August
1999, the Registry certified s.~ the trial record on appeal "the
whole Trial Records" of the case and forwarded to the parties the
items listed in its letter of 29 July 1999,5

1.8 The Prosecution has now examined the documents and other
items sent by the Registry and, as explained below, submits that
the materials submitted by the Registry do not properly constitute
the trial record on appeal as designated by the parties.

1.9 Accordingly, the Prosecution makes this motion for correction

and clarification of the trial record on appeal.

" " c , and ’D attached. (Letters from M, Othman, dated 23See Annexes B , " " ’ "
August 1999; A. Ferran, dated 7 July 1999; and P. Besnier, dated 4 July 1999.)
See paragraphs 1-1 and 1-2 above.

ICT ~:-95-1-A
3.

25 I’ ovember 1999
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¯ DISCUSSION.

2.1 As noted above, and in accordance with Rule 109B of the Rules,
the parties have designated those parts of the record that are
necessary, for purposes of appeal in this case. Further, the Registry
has transferred documents and materials which it purports to be

the certified record of proceedings in this case. However, the
Prosecution submits that the materials transferred by the Registry
do not constitute the trial record on appeal as was designated by
the parties pursuant to Rule 109. The specific concerns of the
Prosecution are set out below.

2.2

2.3

The Procedural Element~ in this Case (Motions, Orders and
Deeisions~.

The parLies agreed that all procedural elements (motions, orders
and decisions) filed with or by the Trial Chamber in this case
would form part of the record on appeal. Specifically, these
include all notices, motions, responses and replies by the parties
(and attachments, if any) filed before the Trial Chamber. as weU

as all orders and decisions of the Trial Chamber itself. It is
respectfully submitted that this is appropriate, as such material
was placed before the Trial Chamber and available to it when
considering the evidence in the case and in arriving at its
Judgement.

The Prosecution acknowledges that the Registry has transferred to
the Prosecution (and presumably to the other parties and the
Appeals Chamber) seven voltmaes of material representing the
"case files" in this case. However, the Prosecution has several
concerns about the transferred materials. Primarily, much of the
information contained in the files do not form part of the record
on appeal as designated by the parties pursuant to Rule 109 of the
Rules, and should not have been certified or transmitted to the
parties as part of the record on appeal, The information which
fails under this category are delineated and discussed below.

ICT ~.-95-1-A

25 I Iovember 1999
,
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2.4

2.5

Cont~dential and~or Privileged Work Product
Materials

The Registry has included in the transferred material, internal and
confidential Office of the Prosecution documents which constitute
privileged work product material in some instances. These
include ~ae following:

(l) index document 47 (stamped as document 49). 
document is a confidential document from the Prosecution to
the Registrar transmitting confidential information about the
arrest of an accused. This document should not have been
transferred to any party andL does not constitute part of the
trial record;

(2)

(3)

index document 42 (stamped as document 44) is an internal
Office of the Prosecution confidential communication that
constitutes work product. The Office of the Prosecution does
not know how the Registry acquired possession of this
document, but nonetheless, this document was not part of the
trial record in this case, should not have been transferred to
any party, and cannot be considered part of the record of
appeal; and

index document 41 (stamped as document 43) is an internal
Office of the Prosecution memorandum transmitting
confidential information to the Registrar about the arrest of
C14ment Kayishema. This should not have been distributed
by the Registry to any Party and cannot be considered part of
the, record of appeal.

(i 0 Pre. Trial Documents

The transmitted volumes contain an abundance of pre-trial
documents that the Prosecution submits are not part of the trial
record on appeal. For example, index document numbers 13, 14,
15 and 16 (included and stamped as documents 14, 15, 16 and 17,
respectively) are various versions of the supporting material/
documentation that accompanied the original Indictment upon
confirmation. The Prosecution submits that this information was
not available or put before the Trial Chamber in the first instance.
Accordingly, it is submitted that this pre-trial information should
not constitute part of the record on appeal.

ICT i’-95-1-A
25/r Iovember 1999

.
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2.6

2.7

2.8

2.9

In addition, other pre-trial documents and other information in the
transmitted volumes do not fall under the umbrella of the record
on appeal, as delineated in Rule 109 of the Rules. These
documents include, for example, information relating to the arrest

of the two accused (and other accused)6 and internal documents
from the Registry to other governments concerning the transfer of
arrest warrants and indictments.

(iii) Correspondence Between the Parties and/or the
Registry

The seven case volumes contain correspondence between the
parties and/ or the Registry. These documents were not filed
before the Trial Chamber, cannot be considered part of the trial
record, and were not designated by the parties as constituting any
part of the appeals record.

The Prosecution submits that before a Registry document,
correspondence between the Registry and a Party, or
correspondence between the parties themselves can become part
of the official trial record, such correspondence or document must
have been filed by either the Regiistry or a Party at trial.7

In light of the above, the Prosecution submits that it is necessary
for there to be a clear identification of what documents in the case
files submitted by the Registry constitute the record on appeal.
Due to the state of the transferred files, the Prosecution submits
that it is necessary for the Registry to transmit to the parties and
the Appeals Chamber the following:

(1) a certified list of all notices, motions responses and replies
(and attachments, if any) filed before the Trial Chamber 
the parties;

(2) a certified list of all orders and decisions of the Trial
Chamber; and

6 The Prosecutor considers "pre-trial documents" as any document which pre-
date the initial appearance of the accused before the Trial Chamber.
The Prosecutor notes that according to the Directive for the Registry of the
Internatioual Criminal Tribunal for Rwanda, NO.2/98 A~ticlel3 designates
that a "case file" would contain all documents brought before a Judge or
Chamber. Many of the documents that are included in this case file are
internal Office of the Prosecutor or Registry documents that in no way should
be included in a case file, much less the t_*Sal record or record on appeal.

ICT ?,-95-1-A
6.

25 ~ Iovember 1999
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2.10

(3) identify which document in the file are certified translations

of original documents.

Those documents which the Prosecution submits fall under the
purview of Rule 109 of the Rules, and which have been
designated by the parties are delineated in Annex E to this
Motion.

_ The Transcripts of Proceedings

2.11

(i) English Transcripts’

The Prosecution and the parties agreed that all transcripts of Trial
Chamber hearings would be part of the record on appeal,s

2.1~ The Prosecution acknowledges that the Registry has transmitted
to the Prosecution (and presumably to the other parties and the
Appeals Chamber) electronic transcripts on diskettes, and
corresponding certified cover top pages.9 However, upon
reviewing these items, it is apparent that the Prosecution did not
receive a complete or accurate electronic record of the trial
proceedJaags.

2.12 With respect to the English electJ:onic transcripts and certified top
cover pages, the Prosecution notes:

(D In its 29 July 1999 letter, the Registry indicated that it was
trmasferring to the Prosecution 161 certified top pages.
However, the Prosecution received only 155 certified cover
top pages, Furthermore, several of those certified cover
pages appear to be duplicates. As a result, it is difficult for
the Prosecution to ascertain if it is missing transcripts;

(2) The Prosecution received 29 disks with electronic files on
them (labelled E.1 - E.29). Those disks, however, contain
or£ty 139 electronic files. As a result, the Prosecution submits
thett the electronic files do not match the corresponding
certified top pages (either the 161 asserted by the Registrar
or the 155 actually received by the Prosecution.)

s See annexes "B", "C", and "D."
9 See Annex A. A "certified cover top page" is a hard copy of the first page of

each traasefipt that was provided in electronic form. Meaning that for each
electronic file, there should be a corresponding top page in hard copy that
matches the first page on the electronic file.

ICT ~L-95-1-A
7.

25 I’ Dvember 1999



25/11 ’99 TIIE 16:11 FAX 8930 PROSECUTOR ICTY 010

(3)

(4)

Accordingly, it is difficult for the Prosecution to determine
whether it has received a complete record of the transcripts
covering all trial proceedings which occurred;

The Prosecution was provided with certified top pages, but
did not receive the corresponding electronic transcripts for
the !hearings on 21 March 1997 and 1 April 1997; and

The Prosecution was provided with certified top pages and
con’esponding electronic transcripts for the following dates,
but upon review of the electronic transcript, the Prosecution
has identified the following discrepancies to

(a) 26 Auugu~ 1998: A closed session was held on this
day. It is indicated in the electronic transcript on page
8, lines 20 - 21 that "At this point the in camera
hearing was redacted from the transcript." The
Prosecution has not been provided with an electronic
transcript of this closed session. As a result, this
electronic transcript is incomplete;

Co) 20 August 1998: A status conference was held on this
day. The Prosecution has received the electronic
version and a certified top page of the status
conference in French, but not in English;

(c) 2~. June 1998: The Prosecution has received two
certified cover pages indicating that there are two
transcripts from this day: a transcript of a 11:55
proceeding and a transcript of a 16:00 proceeding.
The Prosecution has not, however, received an
electronic transcript for the 16:00 status conference,
As a result, this electronic transcript is incomplete;

(d) 16 June 1998: The Prosecution received two identical
certified top pages of 9:30 a.m. proceedings that
occurred on that day. The Prosecution received an
electronic transcript which covers motions that were
heard on that dayJ In addition to the motions, a

The Prosecution notes that at this stag~ it has not been able to review every

transcript in its entirety in order to determine whether the electronic transcript
is complete. However, in light of the deficiencies identified below, it is clear

that the ~ecord as certified is defective and that ma accurate, reliable and
complete :record prepared by the Regi,,;trar for the use of the parties and the

Appeals Chamber is required,

ICT: ~’,-95-1-A
g’

25 I’ .~vember 1999
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(e)

(tO

(g)

(h)

(i)

ICT ;~,-95-1-A

25 ]~ avember 1999

witness was also heard[ on that day. The transcript, in
electronic form, does not contain the testimony of the

witness who testified falter the motions. As a result,
this electronic transcript is incomplete;

1998: The Prosecution received two certified
top pages indicating that there are two transcripts from
this day: a transcript of a 9:30 a.m. proceeding and a
transcript of a 9:50 a.m. proceeding. The Prosecution
has not, however, received an electronic transcript for
the 9:50 a.m. proceeding. After review of its records,
it appears to tile F~rosecution that the electronic
transcript from the 9:30 a.m. proceeding is the full
transcript of the proceedings for that day. However,
as the Prosecution has received a certified cover page
indicating that there is another session at 9:50 a.m.,
the Prosecution needs the transcript from that session,
or verification that there was no session that
corresponds to the certified top page;

13 March 1998: The Prosecution did not receive a
certified top page of this day, It did, however, receive
an electronic transcript;

12 March 1998: The Prosecution did not receive a
certified top page of this day. It did, however, receive
an electronic transcript;

11 March 1998: The Prosecution did not receive a
certified top page for this day. It did, however,
receive an electronic transcript;

10 March 1998: The Prosecution received two copies
of certified top pages for a 9:00 a.m. proceeding, two
copies of certified top pages for a 9:30 a.m.
proceeding, and two copies of certified top pages for a
10:00 a.m. motion that was heard on this date.
However, the Prosecution did not receive in electronic
form, transcripts which correspond to the 9:00 a.m.
and 9:30 a,m. proceedings. After review of the its
record, the Prosecution does not think that there were
proceedings prior to 10:00 a.m., as indicated by the
certified cover pages. However, after the conclusion
of the 10:00 a.m. motion, the Prosecution presented
witnesses 50 and 51, and there was a status

,



25/11 ’99 THIT 16:12 FAY 8930 PROSECUTOR ICTY

(J)

(k)

(m)

conference. The electronic transcript received does
not include the testimony of these witnesses or the
status conference. As a resuk, this electronic
transcript is incomplete;

2 March 1998: A closed session was held on this day.
It is indicated in the ielectronic transcript on page 7,
beginning on line 24: where it states "the following
portion of the proceedings was redacted from the
transcript herein and sealed under separate cover as
the session was heardin camera." The Prosecution has
not been provided with an electronic transcript of this
closed session. As a result, this electronic transcript is
incomplete;

24 Februar!._/.~l~8- There were two separate
electronic transcripts 1transferred to the Prosecution for
this day: an electronic transcript from a 9:00 a.m.
status conference and an electronic transcript from a
10:00 a.m. proceeding. The Prosecution only received
a certified top page from the 10:00 a.m. session. The
Prosecution notes, however, that the certified cover
page of the transcript for the 10:00 a.m. proceeding
does not match the ill’st page of the electronic file (the
dates differ). As a result, the Prosecution cannot
determine if it has the appropriate transcript;

12 November 1997: A closed session was held on this
day. It is indicated in the electronic transcript on page
8, lines 8 - 10, where it states "At this juncture a
portion of the transcript was redacted since it was held
in camera." The Prosecution has not been provided
with a transcript of tlJ~s closed session. This should be
part of the trial record. As a result, this electronic
transcript is incomplete;

11 November 1997: IA closed session was held on this
day. It is indicated ha the electronic transcript on page
73, lines 23 - 25, where it states "At this point, a
portion of the transcript was redacted because the
sitting was held ~1 camera," As a result, this
electronic transcript is incomplete;

ICT ;[-95-1 -A
25 ~ rovember 1999

10.
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2.1,L-

(n) 7 Novembe~r 1997: A status conference was held on
this date. There is no record of this, Accordingly, the
transcript record is incomplete;

(o)

(p)

16 October 1997: A status conference was held on
this date. There is no record of this in the electronic
transcript. Accordingly, the transcript record is
incomplete;

29__9___A~ril 1997: The Prosecution has received a
certified top page for 29 April 1997, indicating that
there is a transcript from a proceeding on that day that
commenced at 9:30 a.m. The Prosecution has indeed
verified that there was a proceeding on that day.
However, the electronic transcript does not contain the
morning session, which included the testimony of
Witness I. Furthermore, the first page of the
electronic transcript does not match the certified cover
page, indicating that what was transferred in electronic
form is not the certifie.d transcript; and

(q) 31 May 1996: The Prosecution has received a
certified cover page il.adicating that there is a transcript
of a proceeding on this day. However. the first page
of the electronic transcript and the certified cover page
are not the same, indicating that what was transferred
in the electronic ’form is not the certified transcript.

(i~ French Transcrip~r

With respect to the French electronic transcripts and certified top
cover pages the Prosecution notes the following:

(1) In its certificate dated 29 July 1999, the Registry indicated
that it was transferring to the Prosecution 161 certified top
pages,u The Prosecution has received 160 cover pages, not
161. Furthermore, and as is noted below, several of those
certified cover pages appear to be duplicates. As a result, it
is difficult for the Prosecution to ascertain if it is missing any
of the French transcripts;

(2) One certified top page should correspond to the f~rst page of
one electronic file. The Prosecution received 33 disks with

See Annex A.

ICT it-95- I-A
25 ]? Iovembe~ 1999
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electronic files on them. Those disks, however, contain only

156 electronic fries. As a result, the Prosecution submits that
the electronic files do not match the corresponding certified
top pages (either the 161 as asserted by the Registrar or the
160 actually received by the Prosecution). As a result, itis
difficult for the Prosecution to determine whether it has
received the correct trial record;

(3)

(4)

The Prosecution was provided certified French top pages, but
did not receive corresponding electronic transcripts for the
following dates: 21 March 1997 and 6 November 1996; and

The; Prosecution was provided certified top pages and
conresponding electronic transcripts for the following dates,
but upon review, the Prosecution ha.s identified various
discrepancies:

(a) ~1998: The Prosecution received two
certified top pages of the 9:30 a.m. proceeding and
two certified top pages of the 16:25 proceeding. It
appears that they are duplicates since the Prosecution
received one electronic transcript for each proceeding;

(b) 1998: ’Ilae Prosecution received two
certified top pages of a 9:30 a.m. proceeding, but only
one electronic transcript. It appears that they are
duplicates since the Prosecution received only one
electronic proceeding;

(c) 19 Au~_.~t1998: ~le Prosecution received two
certified top pages of a 9:30 a.m. proceeding, but only
one electronic transcript. It appears that they are
duplicates since the Prosecution received only one
electronic proceeding;

(d) 18 Augalst 1998: The Prosecution received two
certified top pages of a 15:00 proceeding, but only one
electronic transcript. It appears that they are
duplicates since the Prosecution received only one
electronic proceeding;

ICT ~-95-1-A
25 ~ lovember 1999

(e) 2 ,July 1998: The Prosecution has not received the
certified top page indicating that a session took place
on that day. It did, however, receive an electronic
transcript;

12.
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(t)

(g)

(h)

(i)

(j)

(k)

(1)

ICT ~[-95 - 1 -A

25 ~ [ov~mb~r 1999

24 F~ 1998: The Prosecution received two
certified top pages for this day indicating that there
was a proceeding at 9:t35 a.m. (a status conference was
held) and 10:30 a.m, However, the Prosecution only
received the electronic version of the 10:30 a.m.
proceeding. Accordingly, the transcript record is
incomplete;

9 February 1998; A status conference was held on
this date. There is no record of this. Accordingly, the
transcript record is incomplete;

7 November 1997: A status conference was held on
this date. There is no record of this either in the
certified top page or in the electronic transcript
provided to the Prosecution. Accordingly, the
transcript record is incomplete;

16 October 1997: A status conference was held on
this date. There is no record of this in the electronic
transcript. Accordingly, the transcript record is
incomplete;

22 April 1997: The Prosecution received two certified
cover pages for this day, one indicating that there is a
transcript of a 9:30 a.m. proceeding and the other one
making no mention of the hour when the proceeding
took place. After review of its records, it appears to
the Prosecution that in the morning of that day an oral
motion for witness protection was submitted and that
witness F testified in the morning and in the afternoon
of that day. It appears that the electronic transcripts
of the motion and the morning session are missing.
The Prosecution has only received the electronic
transcript of the afternoon session. Accordingly, the
transcript record is incomplete;

21 March 1997: The Prosecution received a certified
top page indicating that a hearing was held on this
day. The Prosecution, however, has not received the
electronic transcript of this day. Accordingly, it
appears that the transcript record is incomplete;

6 November 1996: The Prosecution received a
certified cover page for this date, but did not receive

13.
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/5/

2.1~

(c)

2.14

2.17

the electronic transcript for the same day.
Accordingly,i the transcript record is incomplete; and

(in) 29 October 1996: Th,a Prosecution received the
electronic transcript for this date. However, the
Prosecution did not receive a certified cover page for

this day.

Due to the inaccuracies that have been identified above, the
Prosecution submits that it has not received a complete electronic
record of the proceedings. As a result, the Prosecution requests
that the Registry be ordered to rectify the above and to do the
following:

(1) compile a certified list of the dates the Trial Chamber sat
from at least 11 April 1997;

(2) to ,designate what ~ccurred on each day of trial (i.e. which
witnesses were heard, whether a motion was heard, and
whether a status conference was held); and

(3) to ’transmit that list to the parties and the Appeals Chamber,
so that the parties : can ensure that the electronic transcripts
received are comPlete,

Prosecution and Defenee Exhibits

The parties have designated, pursuan~t to Rule 109 of the Rules,
that the exhibits tendered by the:parties during the trial constitute
part of the record on appeal. On 25 October 1999, the
Prosecution received copies of what the Registry certified as the
exhibits of the parties :in the case and has now reviewed those
documents)2

The Prosecution has ithe :following concerns with what was
transferred by the Registry as certified copies of Prosecution
exhibits:

See Prosecution’s Notice of Receipt of ExhiMts, 26 October 1999.

IC!; ~-95-1 -A

25 ~ Iovember 1999
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2.18

(i) Witness Protection Issues

The Prosecution is concerned that some of the Prosecution
exhibits which identify protected witnesses are not designated as
confidential documents (or, in the alternative, properly redacted)¯
In this case, the Prosecution filed two motions for the protection

of Prosecution witnesses and victims. In both instances, the Trial
Chamber ordered that the following measures, among others, be

taken:

The names, addresses and other identifying
information of the victims and witnesses, as well as
their locations, shall be kept under seal and shall not be
placed in any file at the Tribtmal.

In cases where the names, addresses and other
identifying information of the victims and witnesses, as
weU as their locations, appear in any existing flies at
the Tribunal, such information shall be expunged from
the said ~es.t3

2.1c. During the trial, both parties attempted to identify when any
identifying information of protected witnesses was included in a
document or testimony, and asked that the information be

removed from the record or otherwise redacted. This was difficult
during a large part of the trial, as daily transcripts of the
proceedings were not provided to the parties,~4 nor were certified
copies of the exhibits provided to the parties. Furthermore, at the
close of the Prosecution case, the Prosecution reviewed the files
of the Registry and brought to ~te attention of the Trial Chamber
some witness protection concern,,; with the exhibits,15

22~ Despite all of the above precautmns, the parties in sore instances
may have inadvertently entered information identifying protected

6 November 1996 Order (prOtective order measure delineated in paragraphs 
and 4) and 31 January 1997 Order (protective order measure delineated 
para~aph~ 3 and 4).
This issue was raised repeatedly by the Prosecution, who made continuing
motions, both written and oral, for the production of daily accurate transcripts.
See for example, Prosecution Motion for Daily Transeripts, filed 28 April
1997, Oral Motion for Daily Transcripts made by the Prosecutor, English
Electronic Transcript, 24 February 1998, page 10 line 21 and Oral requests for
Transcripts, made by the Prosecution, English Electronic Transcript, 13 March
1998 begi~aning on page 43¯
See Engli,,;h Electronic Transcript, 13 March 1998, beginning on page 3&

ICT ;t-95-1-A 15.
25 } Iovember 1999
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2.21

2.2~

witnesses. The Prosecution submits that if any material does

identify a protected witness, there is a continuing obligation on
the Tribunal to ensure that the material is not transferred to the
Public. ]indeed, only the parties a~ad the Appeals Chamber should
have unedited versions of m~terials that identify protected
witnesses. In no event shoald unredacted versions such
documents be made available to l~e public or persons other than
the parties.

Even in relation to such materials that are transferred by the
Registry to the parties and the Appeals Chamber, the face of such
materials or documents should clearly indicate that they are
confidential, were stricken off the record at trial, were filed under
seal, or were subject to an order of expungemcut, depending on
the circumstances. It is incumbi:nt on the Registry to designate
these materials in such a way that it is apparent to the parties and
the Appeals Chamber that they contain information regarding
protected witnesses.

The Prosecution acknowledges that the majority of Prosecution
exhibits which contain identifying information on protected
witnesses are, in fact, properly identified as confidential
documents in the Registry’s list of Prosecution exhibits.
However, after reviewing the exhibits supplied by the Registrar,
the Prosecution notes the following:

(1) Prosecution exhibit 32 contains confidential information that
reveals the identity of a pro!tected witness. This information
should not be revealed to the public. On 22 April 1997 the
Prosecution moved to have the identifying material
expunged from both the transcripts and the exhibit, and that
request was granted by the Trial Chamber.16 Furthermore,
the Prosecution asked that this exhibit be sealed on 13 March
19,98;17

(2) Prosecution exhibit 73 inc!ludes the picture of a protected
witness;

(3) Prosecution exhibit 75 contains the name of a protected
witness. On 13 March 1998, the Prosecution noted that the

See English Electronic Transcript, 22 April 1997 beginning on page 1, line 12.
See English Electronic Transcript, 13 March 1998, page 34 line t7.

ICT ;~-9S-1-A
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2.22

2.2LI

2.2:i

(4)

(5)

exhibit contained the name of this witness and asked that it
be redacted;TM

The first page of Prosecution exhibit 76 contains the name of
a protected witness. This was noted by the Prosecution on
13 March 1998 and the Prosecution asked that this document
be sealed and a copy be made for the record which deletes
the name of Witness O;

Prosecution exhibit 309 is ~L sealed exhibit. What has been
transferred as Prosecutioia exhibit 309, however, is
Prosecution exhibit 310, anti what has been transferred as
Prosecution exhibit 310 is j~a fact Prosecution exhibit 309.

This needs to be rectified; and

(6) Prosecution exhibit 346 identifies the name of a protected
defence witness.

The Prosecution submits that p~Jrsuant to the above mentioned
orders,19 and the Tfibunal’s continuing obligation to the witnesses
that testified before the Trial [Chamber, the above idenfff-ied
Prosecution exhibits should also be considered confidential
documents and should not be rel~;ased to the public until redacted
appropriLately by the Registry.

(ii) Translaffon of Docamentary Exhibits

The Prosecution is also concerned that the record on appeal does
not contain certified translations Of the exhibits that were tendered
by the parties during the trial,

In this case, the original of an exhibit was either in French,
English or Kinyarwanda. The Working languages of the Tribunal
are French and English. During trial, if the translation of an
exhibit (into French or Englii~h) had been finalised by the
Registry., the translation was also formally submitted at the time
that the exhibit was being entered into evidence. However, on
most occasions, and with respect specifically to Prosecution
Exhibit~, the Registry provided working draft translations to the
parties and the Trial Chamber, with final translation and
certification of the translation the responsibility of the Registry.
This issue was brought up repeetedly during trial and it was clear

lg

19
/bid. page 38, line 12.
See para 2.13 above, Fn 11.

ICT :[-95-1-A
25 I" ovember 1999

17.



25/11 ’99 TIx~T 16:16 FAX 8930 PROSECUTOR ICTY

that the ]Registry was to provide final certified translations of the
exhibits to the parties and the Trial Chamber.2°

2.26 As transferred, the majority of exhibits do not contain certified
translations. However, it is imp!0rtant that the record on appeal
contain a copy of an exhibit (in! its original form), as well as 
proper certified translation. Belgw are some exhibits which do
not have corresponding certified translations in either or both
official languages of the Tribunal:

(1) Prosecutions Exhibits 51, 52, 77, 79, 81, 82, 83, 84, 86, 87
88, 89, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101,332, 333,
334, 335, 336, 337, 338, 339, 341, 342, 343, 344, 345 and
346 were provided only in Erench;

(2) Prosecution Exhibits 294(A) and 345 were provided only 
English; and

(3) Prosecution Exhibits 297 land 341 are provided only in
Killyarwanda.

Inaccuracies and otther Problems Relating to
Prosecution Exlu’bffs

2.2’i’ Prosecution exhibit 76 is not [identified or marked correctly.
Prosecution exhibit 76 is the en!ire agenda of Witness O. While
the agenda is included in the ]tist of exhibits, it is marked as
exhibit 76(A). Prosecution ex~tibits 76(a-t) referred to specific
dates in the agenda about which i:he witness was questioned by the
Prosecution. Certain portions qf the said exhibits were put to a
witness as an alleged prior inc~psistent statement and were then
highlighted in the exhibit. Thos~ portions are not apparent in the
exhibits forwarded by the Registlry.zl

2.2i~

2.29

Prosecution exhibits 78(A) a!nd 78 are mislabelled. The
Prosecution exhibit marked 78(~k) is the French report, while that
marked exhibit 78 is, in fact, the!English translation.

Prosecution exhibit 103(A) is idientified as the English translation
to Volume I of an expert witness report. The Prosecution was

20

21

ICI R-95-1-A

23 Ilowmber 1999

The issue of certified translations of exhibits was brought up repeatedly by

both parties during trial. See for example English Electronic Transoript 13

March 1998, page 41 line 12. i
See Testimony of Witness O (13 October 1997).

18.
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2.30

2.31

2.3L

transferred two versions of this documentY The Prosecution
notes that during trial, the Prosecution detected a serious
translation error in Prosecution e~bit 103(A) and asked that the
previous version be removed from the record and replaced with
the correct translation and this was in fact done)3 As a result, it is
imperative that the record contaiu an accurate and final version,
and not the erroneous version that wasfirst filed.

In addition, it appears that also included in exhibit 103(A) are the
last pages of exhibit 103(B). The,;e should be removed.

Prosecution exhibit 103(B) is identified as the English translation
to Volume II of an expert w]ttness report. Missing is the
translation of the last annexes (Annexes 20-21.) English
translations to these annexes appear, however, to be included in
Prosecution exhibit 103(A). As a result, the Prosecution submits
that several pages that were included in Prosecution Exhibit
103(A) are in fact the last pages of Prosecution Exhibit 103(]3).
This needs to be rectified.

Two copies of Prosecution 104(A) were transferred to the
Prosecution.~ The Prosecution notes that there should just be one
certified original of Prosecution Exhibit 104(A) and asks for
clarification as to which is the certified exhibit.

2.33 Prosecution Exhibit 108(A). Two different articles were
transferred as certified originals of this exhibit. The original
Prosecution Exhibit was the article in French titled "The Final
Sohition of the Prefect of Kibuye." The Prosecution respectfully
asks that the Appeals Chamber order the ReNstrar to so certify

and amend the index accordingly. :

2.34 Prosecution Exhibit 219(A). A full :copy of this exhibit has not

been provided to the Prosecution.

2.3 5

2.35

Prosecution Exhibit 331(A). A full copy of this exhibit has not
been transferred to the Prosecution.

Prosecution exhibit 337 is an original letter signed by C16ment
Kayishema. The copy that was PrOvided to the Prosecution is

Both versions were contained in Volume II of the Prosecution Exhibits.
English E~ectronic Transcript 13 March, 1998, page 39 line 15.
One version was transferred in Volume III, Prosecution Exhibits file. A second
version was transferred in Volume II, Prosecution Exhibits file..

~cr ~-95-1-A 19.
25 1 Iovember 1999
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2.37

2.38

incomplete in that it contains only the first page. A full copy of

this exhibit needs to be included in thelrecord,

Prosecution exhibit 348 is a copy: of a hand-written letter,
authored by C16ment Kayishenta, with parts which he did not
write highlighted by him. A copy of this exhibit, with its
corresponding highlights, has not: been transferred to the
Prosecution.

Prosecution exhibits 349(A) and 350(A) were transferred 
confidential exhibits, These are the taped interviews of the
accused C16ment Kayishenta. Although they were entered in
sealed envelopes, so as to presevge their integrity, for the sake of
accuracy, the Prosecution notes that they are not sealed exhibits.

(iv) Inaccuracies and other Problems Relating to
Defence Exhibits

2.35’ The Prosecution has the following concems with respect to the
defence exhibits that were transferred by the Registry.

2.4( 

2.41

a) Defence Exhibits are not Properly Marked

Pursuant to an Order of the Trial Chamber, if a party perceived
that there was a contradiction between the oral testimony of a
witness and what was contained JLn a previous written statement of
that witness, that part of the statement (the alleged prior
inconsistent statement / contradiction) was to be put to the witness
and the witness was given a chance to explain the alleged
contradictionY

After an explanation by a witness, if a Pasty still believed that
there was a contradiction between the testimony and the written
statement of the witness, the witness’ written statement was to be
entered into evidence, with the alleged contradiction clearly
marked for later consideration by the Trial Chamber. The defence
on several occasions followed this procedure, exhibited previous
statements of prosecution witnesses. The extracts alleged to
amount to contradictions were identified and given specific
exhibit numbers. Pursuant to this Order, the tendering party wa~s
to mark: the designated portion of its exhibit accordingly.

25

ICT IL-95-1-A

25 ~ [overaber 1999

and Written Statement of a Witness During Examination, 17 April 1997.

See, Order on the Probative Value of Alleged Contradiction between the Oral

20,
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2.42 In many cases, the Prosecution submits that what was transferred
to the parties as the certified exhibits are not properly marked, in
accordance with the Order detailed above. Some examples of this
are provided below:

(1) Defence exhibit 2(a) appears to contain two markings, (a)
and (b). However, the copies themselves are not clearly
marked;

(2) Defence exhibit 3 is not clearly marked or described. The
description of it in the index: indicates that various sentences
are marked and underlined as Defence exhibits 3(a) - (g).
This is not done in the exhibit. Some are clearly marked and
underlined, while others are not;

(3) The description for Defence exhibits 4(a) and 4(b) indicates
that it is "paragraphs 8 and 9" of the statement. What is
marked on the English version is two parts of paragraph 12.
As a result, the marking does not correspond to the
description. The French version is not marked;

(4) Defence exhibit 5 is not dLearly marked. The Description
indicates that it is the last two lines of the statement of
witness X. However, part of paragraph 6 appears to be
indicated as the marked portion;

(5) Defence exhibit 7(A) and 9(A) need to be properly marked 
both the English and French versions;

(6) Defence exhibit 10(a) is not clearly marked and entered 
indicated in the record.26 Further the Prosecution submits
that the description of this exhibit is wrong, It states that
paragraph 2 is the part of the Statement which was entered as
the exhibit. When one checks the record it is not paragraph 2
as described. Rather, it is the second paragraph on the
second page.27 An accurately identified and marked defence
exhibit needs to transmitted to the parties;

(7) Paragraph 14 should be clearly marked as Defence exhibit
1 l(a) in all versions; and

(8) Defence exhibit 12a, while described properly in the index,
is not properly marked; Paragraph 23 should be clearly

See page :t01, line 2 (18 November 199,7 English Electronic Transcript).
lbid page 98, line 20.

ICT ;t-95-1-A
25 I’ [ovember 1999
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2.42

2.44

2.4.’

2.4¢i

2.4";"

2.4:!;

2.4 ’:~

2.57)

2.5 ’1

2.52

marked as Defence exhibit 12(a) in both the English and
French versions.

b) Other Deficiencies in Relation to Defence
Exhibits

The Prosecution has other conce:ms with the defence exhibits as
transferred to the parties by the Registry.

Attached to Defence exhibit 13 (which is in English only) is 
page in French. This is not part of Defence exhibit 13.

It is clear in the record that Defence exhibit 15 was the complete
statement of Witness H (in French and English)?s This is not
what has been transferred to the Prosecution as Defence exhibit
15. The Prosecution asks for an accurate and certified copy of
Defence exhibit 15.

Defence, exhibit 16, with the appropriate parts designated, was not
transferred to the Prosecution.

Defence exhibit 19 consists of three documents. The Prosecution
submits that Defenee Exhibit 19, as transferred, is not accurate
and its description in the index is also inaccurate.

Defence exhibit 20, is a copy of Prosecution exhibit 342, with
page numbers highlighted by the defence. Defence exhibit 20, as
transferred, is not highlighted as described and its description in
the index is also not accurate.

Defence exhibit 32 was not transferred to the Prosecution.

Defence exhibit 41(b), the English translation of Dr. Pouget’s
report, yeas not transferred to theProsecution.

Defencc exhibit 40(b), the English translation of Dr. Pouget’s
curriculum vitae, was not transferred to the Prosecution.

Defencc exhibit 42(A) and (B) purport to be certified copies 
Part VI of Dr. Pouget’s Report in French and in English,
respectively. What was transferred as the certified copy of
Defence exhibit 42(A) appears to contain more than this. Part 
of his report in French is 25 pages, while what was transferred as
the English Translation, Defencc Exhibit (42)(B) is only 3 pages.

See page 133, line 5 (English 51eetron~c Transcript 17 February 1998).

let [l-95- I-A

25 1 Iovember 1999
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2.53

2.54

There were two accused in this case. At times, the defence for
Kayishema would enter an exhibit and at times the defence for
Ruzindana would enter an exhibit. It is not clearly delineated on
each exhibit which party entered it into evidence. The tendering
party becomes apparent when one reviews the list of defence
exhibits along with the corresponding portions of the transcript.
Notwithstanding this, it is submitted that the index forwarded by
the Registry should make this distinction.

For the reasons given in paragraphs 2.38 to 2.52 above, the
Prosecution submits that the Registry should review the Defence
exhibits that it certified and forwarded to the parties, and cure the
deficiencies highlighted above to ensure that a consistent and
accurate record of appeal is available to the parties and the
Appeals Chamber when determining the matter before it.

ICT ?-95-1 -A
25 i" [ovember 1999
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¯ RELIEF REQUESTED

3.1 With respect to the materials submitted in the 7 case files the
Prosecutor requests that the Appeals Chamber:

(1) Order the Registry to provide to the parties and the Appeals
Chamber, a certified list of the following:

(a) all written notices, motions and responses filed by the
parties (and attachments, if any) from the initial
appearance of C16ment Kayishema on 1 May 1996;
and

(b) all orders and decisions issued by the Trial Chamber
in this case after the initial appearance of C16ment
Kayishema on 1 May 1996.

(2) order the Registry to identify which document (in the
documents transferred) is the final certified French and
English record of each document; and

(3) order the Registry to cure the errors and omissions in the
record of appeal identified by the Prosecution in paragraphs
2.2-2.5 above.

3.2 With respect to the electronic transcripts of the pix~ceedings that
were transferred to the Prosecution and presumably to the other
parties and the Appeals Chambers, the Prosecution asks that the
Appeal.,; Chamber:

(1) order the Registry to provide to the p’,trties and the Appeals
Chamber a certified list of ’the hearing dates before the Trial
Chamber from 1 May 1996, with a designation as to what
occurred on that day (i,e. which witnesses were heard,
whether a motion was heard, whether a status conference
was held, and in the event that there was a closed session, a
designation of that closed session);

(2) order the Registry to produce a public record of the
proceedings that has been: adequately redacted for wimess
protection concerns; and

][CT ;~,-95-1-A
24.
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3.3

(3) order the Registry to cure the errors and omissions in the
record of appeal identified by the Prosecution in paragraphs
2.12 - 2.15 above.

With respect to the transferred exhibits, the Prosecution asks that
the Appe.als Chamber:

(1) order the Registry to ensure that the Prosecution Exhibits 32,
73, 75, 76, 309 and 310 are identified as confidential exhibits
and not released to the public, unless all identifying
information of protected witnesses are redacted;

(2) order the Registry to indicate what exhibits are original
exhibits tendered by the parties, and to produce and identify
in an index what the certified translations of these exhibits
are;

(3) order the Registry to cure the errors and omissions in the
record of appeal identified by the Prosecution in paragraphs
2.19 - 2.52 above.

Upawansa Yapa
Senior Appeals Counsel

Da’ ed this 25~ day of November 1999,
At :[’he Hague, Netherlands

ICY .’2.-95- I-A

25 ]’ lovembt~r 1999
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AND

OBED RUZINDANA
CASE NO. ICTR-95-1-A

ANNEX A

TO ’

Motion for correction and clarification of the
record on appeal

Letter from ,4. U. 01~1i dated29 July 1999
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~F~[~j~;~t ¢~ International Criminal Tribunal for Rwanda
¯ i

~.~..;l~ ~1~1~=7~
Tribunal Penal international pour ,e Rwanda

,~Nm i~N~n, u~ P.O.Box 5016. Arusha, Tanzani[a. B.P. 6016, Afusha, Tan;~ani°
"^.,,~,,~J . Tek 255 57 4207-11/4367-72 o¢ I 212 863 2850 Fax 255 ~7 ~000 a373 or 1 ~12 963 2848/49

029

¯ j

REGI ~;TRY CERTIFICATE ON THE RECORrD IN CASE NO. lCTR-95-I-A
THE PROSECUTOR VS. CLEMENT KAYIS~EMA AND OBED RUZINDANA.

I, Agwu U. OkALI. Registrar oft.he International Criminal Tribunal for Rwanda. Pursuant to
’) !Rule ] .9 a of the Rules of Procedure and Evidence hereby certify t ae record of proceedings

in the ~ase of the Prosecutor vs. Cl,ament Kayishen~la and Obed Ruzindana, Case No lCTR-
95-I-A and Appeal record oflhe same ease, whichI consists of true copies of the following
docum:,.nt: /

A- 1- Case files 7 Volumes
2- Appeal file I Volume
3- Diskettes of Transcripts 62:

-33 French Diskettes
-29 English Dist~eftes

B-The 7 volumes of the case files containing 7 Indlxes

the en¢ tosed documents.
Files. One for each index describing

C- The Appeal File describing the natures of each locument included in the file.

D- The Transcripts on diskettes~ containing all hearings held in the ease of Clement
Kayish :ma and Obed Ruzindana from 13 October 1997 to 21 May 1999.

E-161 < mlfied top pages of all the transcripts in french and in English.

F- The :xhibits, which have been outsourced fbr re
possibl,’.,

Dated 2!) July of 1999
Arusha, Tanzania

’I" e d ";kc t¢~: at,: ;n ASCII tcxl and can be opened UsinglAn),

!)roducting, will be sent as soon as

’ Agwu U, Okali,
Registrar.

Windows or Dos-based (cxi ~:dhtar,
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AND

OBED RUZINDANA
CASE NO. ICTR-95-1-A

ANNEX B

TO

Motion for correction anid clarification of the
record on appeal

Letter Eom M. Othrnan dawd 23 August 1999

IC] ’R-95-I-T The Prosecutor v. Cldment Kayishema & Obed Ruzindana
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OTP ,,U~US[riA

l
-, LCTR-~AGUE

International Crimina! Tribunal for Rwanda
Tribunal P~nal Intemi~tional pour le Rwanda

Amsha Intema~oq al Conferenc=e Centre
aia - B-P, 6015, Artlsha, TanzanleP.O=BoX 601 G, Amasha. Tanz~

.*~m ~ ~ Tel: 255 97 42Q7*11t4Sb’7-7~ or I 212 983 21 50 Pax: 255 57 4000f4373 0r 1 212 963 264B/49

23 August 1999

M~, F~li~it~ Talo~ A.houandogbo
A~; peals Offi:cr
IC I?R - ARUSHA

I
Subject: ICTR.-95qT Prosecntor vs. Cleme=~t Kaymhema & Obed Razindaas

Certification of Records for Appe!l (Article I09)

F~: r~h,=r to the l~;¢’r of the Defense Col.mscl for !3bed Ruaindana, dated 4th July 1999 and that
of l:he Counsel for Clement Kay’Jshcma, dated 7th July ] 999, th,. Office of the Prosecutor also
wi shes to d=.signatB the same dossiers, docLuncnlts & exhibits as trial records for the purpose
of ’;he Appeal.

i .

,:se cozlsists of; ~
- all procedural clmmc’nts (’Mot=ons, Or~lsrs & Declmons)
- all tra~Lscr;.pts of Td~l Chamber heat.-i%gs
- all ¢X.b.ibits I

"These records should be scat to the attciutiou of’IMathiRs Marcuss¢n, L=gal Adviser, Office of
:.: Pros¢cutor, The Hague.

031
002

TI ~.~kJng you in advance -for your cooperation. ’.

iV chained C. Otkman
C :def of Prosecution

c. i:. Ms. prisca Nyambe
Chicf, Cou:r’c Management Section

Mathias Marcussen, L:gal Adviser
Wen-qi/K, Khan, Legal Advisers

24/08 ’gg TUE 08:,4a ITX/RX NO 7$22] [~002
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AND

OBED RUZINDANA
CASE NO. ICTR-95-1-A

[ clarification of the
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Letter From A Ferran dfated 7 July 1999
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z4/u~ ~8 £~:~4 ~’A2, 5Z41__OTP ARLSI~A -~ [CTR-ffAG~’~,

VI SONNEAUIt;’[R -~’i~.]~R~ " ’.

"-" , ~ZCEtVED

Aml~ F! R~MJ

MeZzo d~ I~r-J] e(trd~

ramie t I[NsaN~IFAU

~/~ronh ~m ~QY

A%~C~T i t~UOe’~

Std~hn t SOCHIS~EkL~
E~ ~i, ]d’PA;it E Oil Lag ~=’-~
v.z~ie OEJAi~.~Um,~

Arit~]ne K.M, MIf~LIA
[a~zl 0fflmr

t~m. ~USHA
F=:e255 ~ 4OQ0

Men~e~Uer, [e 7 lugie1:1999

A~ * KAySKEMA r’~EMI~T I H.E
b~t’~" oOl.~46a
v~ ~: IC~R 95 I T-SUB*~L1DImA£ ~.F.NDAK

[~033
005~OOl/~uz

-o, r~ r" c’~

~1~ rnrn

s ,,p~iz ~ ~a~J[Zf &’t
OEA 9. it P f’¢,~

~," ,r,e I Uiv’~ LL~
4[IM~

r

Chef Mor~ieur, ~ o"~ .,:,’

Suite ~ I’ac~ d’~ppe] d~ 21 ]uln 1999, dont ~ou~ n~awz ac~-~’~ n~:ep~ n e

2 |~[let 1999, no~ faisom appP..~OZl des dtr4x~do~ de I’a~ld~ 109 d~ I~Kkmen~ de
procedure e~ de Preu~e, reladf ~ la cerd~c~don du dosder par le Grefller.

Ce do,~ler e.st n~nnaleme~t cons~m~ :

- des @4mems de la pr~E’lum (r~’z~ e=ordon~nms),

- de I’ensemble d~ pmr&.s,verbam~ d%udlenc, es,

- de muIP.~ i~ pi~ce,s ,~ convk*Jon pz’~’~es par les pzr~es.

EU ~rd ~( d~Jab Imp~lmdfs que fah comir [a cer~cadon ~luar~ au d~p~
du hi,moire de J’appelan% i[ me semb|e ud[e qule vo~ ]ndtquez I’~ d’qv-anczment,d~ ce

a-~i( et la dam apprmdrnatiVe de ran, aoh~vemenL

CTZ¢Og~BPO TF~ ~Z:g~ ’D3.£ e~, ~o/80
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pa:’ks, tc 4 juillet 1999

PROSECUTOR ICTY

0TP AR[JSHA ~---- __.___- ICTR-HAGUE

72. I%1

T

q,

Pascal BI]~NI~K

de B,o=hc=ho~.e~ - 7f~O9 pAKIS

=~ Ftx; (33) I 53 2I 03 
Toqu~ R 630

Y~or=sicur Antolne MIND UA
L©gal Omc=r
Conr~ ~anagem=,’,l: Section

ICTR - ARUSI-IA

F~x : 1 "712 963 2848

~003

PgGE: I

[~036

! :

!

Ch:r Monsieur,

.l" ai bien m~u vol~= =otm-i~

l’Act= d’appcl de Momi=ur Ru~z,
=,urez regu I oril~inal de ce docume

,;g~emcn~ d’un= =opic dlcctroniqu
;:sasmcrtr~ p~r ~-m~.l si vous pr~r
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CLEMENT KAYISHEMA
AND

OBED RUZINDANA
CASE NO, ICTR-95-1-A

ANNEX E

TO

Motion for correction and clarification of the
record on appeal

IC~ R-95-1-T The Prosecutor v. Cle’ment Kayishema & Obed Ruzindana
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The P ~osecution submits that, pursuant to Article 109 and the Designation of the Parties,
actor, tte certified copies of the following documents would constitute part of the record on
appea I in this ease. q’ha Prosecution has designated the corresponding index and stamp
numb ~;r of each document for those documents that were included in the file sent by the
Regis Ery. The Prosecution notes, however, that there are instances where documents are
missi: tg, not provided in both languages, or provided in an incomplete form. The Prosecution
bus k ~ntified any deficiencies that it could detect and notes that certified copies of the
origii als of all filed ,01oeuments need to be provided to the Parties and the Appeals Chamber
befor :~ certification of the record can be completed.

ICq’R-95-1-T The Prosecutor v. Cldment Kayishema & Obed Ruzindana
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