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MAY IT PLEASE THE TRIAL CHAMBER:

Introduction:

Pursuant to Rule 73 of the Rules of Procedure and Evidence ('Rules) the Prosecutor hereby
submits this Motion to receiue inforrnation communicated ex parte, dated22July 201.0.

Procedural Background:

The trial in the present case commenced on 20 October 2009 and the Prosecution case-in-chief
concluded on 16 November 2009 after having heard twenty-two ptosecution witnesses. The
Defence case commenced 2 March 2010 and concluded on 29 Match after having heard 27
witnesses. The closing Briefs of both parties were ordered to be flJ'ed25 June. A site visit and
closing submissions have yet to be re-scheduled.

During the Defence phase of the trial it became apparent that the Defence had provided ex
parte materials to the Trial Chambet. In the Defence closing Brief it appears that reliance may be
placed on ex parte information. The Prosecution moves the Trial Chambet to be provided with
copies of all such ex parte mateial, in advance of the closing submissions of the trial.
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Prosecution Submissions:

The Prosecutor submits that it is a fundamental principle of trial practice that evidence before

the court is available to all parties.

In the Defence Motion of 13 May 20L0, reference was made to the Defence having filed ex

parte correspondence with the Tdal Chamber. Footnote four of that Motion indicates a date of

22 March 2070 and a possible tide as "Ex Parte Corespondence re Ongoing Interference with

Defence Witnesses by Prosecution !7itnesses".

Further, paragraph 1,7 of that Motion makes refetence to the Defence having pteviously notified

the Chamber "of a number of instances of witness intimidation, and has stated at various times

it would seize the Chamber accotdingly." In light of this reference, the Prosecution is unable to

ascertain how many times, how often and to what effect the Trial Chamber may have received

ex parte information from the Defence.

In the Defence Closing Brief filed 26 June 2010, the argument was presented that due to the

alleged witness intimidation issues, certain Prosecution witnesses were less credible. The

argument was also presented that due to the allegations of witness intimidation, the process of
witness availability was affected. I

As a consequence of the claims made conceming witness credibility and availability, coupled
with the ex parte submissions and information made by Defence to the Trial Chambet on at
least one occasion, it is clear that evidence relating to mattets at issue before the Trial Chamber

has been kept in secret from the Prosecution.

The Prosecution submits that not only does this ex parte process have the appearance of

unfairness, but that actual prejudice is likely to have been created by keeping information secret

that relates to matters placed in issue before the Trial Chamber.

' See for example, the Closing Brief of Jean Baptiste Gatete, paragraphs 952-955.
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10. As a further example, where the Defence may be relying on ex parte materials in the Closing
Brief, the Prosecutor points to paragraphs 952-955 and 1260 and the attribution of alleged
evidence to the "Affidavit ol IA1,31". V{hereas, no such affidavit is entered into evidence, no
such witness has testified and it is not clear what "Affidavit" is referred to, it appears to the
Prosecution that the Defence may thus be using secret evidence in an effort to challenge the
credibility of Prosecution witnesses and testimony.

Conclusion:

Based on the above submissions, the Prosecutor respectfully requests that the Chamber
GRANT the Motion herein, requiring the Defence to list and provide to the Prosecution copies
of all information and matedals previously communicated ex parte to the Trial Chamber, during
the course of the trial proceedings.

Dated in Arusha, this 22"d day ofJuly 2010.

Ag Senior Trial Attorney
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