INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

(1839 —1335y) m%.

TRIAL CHAMBER II

Before: Judge Asoka de Silva
Judge Taghreed Hikmat
Judge Seon Ki Park

Registrar: Adama Dieng

Date: 20 September 2004

THE PROSE

In_the presence of; Augustin Ndindiliyimana, Frangois-Xavier Nzuwonemeye, and
Innocent Sagahutu
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The Prosecutor v. Augustin Bizimungu, Case No. ICTR-2000-56-1

15478

Pursuant to Article 19 and 20 of the Statute (the Statute), to Rules 66(A), 68(A), 75(F)
and 90(G) of the Rules of Procedure and Evidence (the Rules) of the International
Criminal Tribunal for Rwanda (the Tribunal or ICTR) and to all other enabling
provisions of law, Augustin Bizimungu’s Defence prays the Trial Chamber to issue
appropriate orders in The Prosecutor v. Augustin Bizimungu (1ICTR-2000-56-1):

1. Tt was decided at the 17 September 2004 status conference that the Prosecution
should disclose to the Defence:

(a) The testimonies of witnesses who have in the past; estified in other cases
before ICTR and will be called to testify in the @@i‘e CASE.

(b) Previous statements by witnesses.

(c)  The case files and confessions of thewitne: § i Rwanda.

2. The Defence notes that although tl ! osccutf*“%g disclosed the igde
‘and they werg received by
Augustin Bizimungu’s Defence on 2 Septembe i

disclosed, within the time limit presczibed by the Ch

b

4 in first proceedings and will be called to testify in the
ngu’ 's Defence underlines the following observations.

! The Prosecutor v. Ndindiliyimana et al., Case No, ICTR-2000-36-I, Decision on the Prosecutor’s Motion
Jor Review, Variation and Extension of Protective Measures for Victims and Witnesses, 19 March 2004,

? Rule 66{A)ii): “No later than 60 days before the date set for trial, copies of the statements of all witnesses
whom the Prosecutor intends to call to testify at trial; upon good cause shown a Trial Chamber may order
that copies of the statements of additional prosecution witnesses be made available to the defence within a
prescribed time”.
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Rule 75: Measures for the Protection of Victims and Witnesses

[..]

(F)  Once protective measures have been ordered in respect of a victim or
witness in_any proceedings before the Tribunal (the “first proceedings™),
such protective measures:

other

(1) shall continue to have effect mutatis p

proceedings before the Tribunal (the “s
and until they are rescinded, varied £

tandis in_an

(ii)
made of the nature of the
proceedings.
6. Bizimungu respectfully submi

texts on 14 May 2004, the Prosecutio
amendments to that Rule, or of the fact
adoption, pursuant to Rule § of the Rules.

7. This 1s all

he lay 2004, the Prosecution in The Prosecutor
v. Bizimungu et at‘;’*" ' ‘

r1of a motion for an order to dlsclose

ary to seek the Chamber’s authorization to disclose
d the Prosecutlon could no longer rely on the witness

4. Rule 75 was intended to create a mechanism for the routine disclosure of
closed session testimony, and obviate the need for individualized applications to
the Chambers. Rather than requiring the prior consent of the Defence and the
Accused in the second proceedings to be bound by the applicable witness
protection order, Rule 75(F)(ii) dictates that the terms of a witness protection
order in the first proceedings, unless modified [sic]. Rule 75(F)(ii) prohibits the

* ICTR-99-50-T.

*ICTR-99-52-T.

3 The Prosecution v. Nahimana et al., ICTR-99-52-T, “Decision on disclosure of transcripts and exhibits of
Witness X", 3 June 2004.

DII04-0185 (E) 3



The Prosecutor v. Augustin Bizimungu, Case No. ICTR-2000-56-1

1§77

Prosecution from using the terms of a witness protection order in a prior case as

an excuse for failing to comply with its disclosure obligations, and requires the

Prosecution to notify the Defence of the nature of the protective measures in the
first proceedings. Therefore, without any intervention of the Chamber, the

Prosecution is required to disclose the prior closed session testimony and related
exhibits of the witness in accordance with Rule 66(A)(ii).

[...]

6. The present Prosecution request is for authorization to.disclose closed session
testimony and exhibits heard in the trial of Nahimana gf. 1/ to the Defence in the

ugu;?in Bizimu;;gu’s Defence
respectmlly submits that the Prosecgtlon knew and had the obligation at the time of

l. Disclose the testimonies

in a case before the Tribunal, and whom
Lto testify in the present case.

=

n request by Bizimungu’s Defence to the Prosecution dated
ston of Trial Chamber I cited above.

11. gu’s Defence notes that the Prosecution has failed to discharge
its disclosure obligati 21n respect of the first 21 witnesses, and has thus deliberately
violated Augustin Bi; ungu’s fundamental rights to and legal guarantees of a fair trial.

12, The Prosecution’s failure to disclose these materials required for the preparation
of Augustin Bizimungu’s defence prevents him from having adequate time for the
preparation of his defence, as provided for in Article 20(4)(b) of the Statute:

% See Annex.
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The Prosecutor v. Augustin Bizimungu, Case No. ICTR-2000-56-1
4. In the determination of any charge against the accused pursuant to the present
Statute, the accused shall be entitled to the following minimum guarantees, in full

equality:
[...]

(b) To have adequate time and facilities for the preparation of his or her defence
and to communicate with counsel of his or her own choosing.

13, General Augustin Bizimungu’s Defence respectfully submit
has, at no time, complied with its disclosure obligation as required’t

S that the Prosecution
By the Rules, nor has

postpone their
the decisions
rendered at the status conference, v

(a) Notified the Defence of the “nature of i protective measures ordered in
the first proceedings” .

(b) Disclosed all testimoﬁ

AUGUSTIN BIZIMUNGU’S DEFENCE
CHAMBER TO:

REJECT the testimonies of the first 21 witnesses.
ALTERNATIVELY
If Trial Chamber I decides that the Prosecution’s failure to discharge its disclosure

obligation does not justify rejection of the first 21 witnesses, the Defence prays the
Chamber to:
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POSTPONE the testimony of the Prosecution’s 21 witnesses to a later date so as to
permit the Prosecution to disclose all the materials requested at the status conference.,

ISSUE any other order the Chamber may deem appropriate.

THE DEFENCE RESERVES THE RIGHT TO MAKE FURTHER SUBMISSIONS

20 September 2004

DII04-0185 (E) 6



UNITED NATIONS

International Criminal Tribunal for Rwanda
Tribunal Pénal International pour le Rwanda
Arusha International Conference Centre

NATIONS UNIES P.0.Box 6016, Arusha, Tanzania - B.P. 6018, Arusha, Tanzanie

Tel: 255 57 504207-1 4387-72 or 1 212 963 2850 Fax: 255 57 504000/504373 or 1 212 963 2848/49

PROOF OF SERVICE TO DETAINEES
PREUVE DE NOTIFICATION D’ACTES AUX DETENUS

Upon signature of the detainee, please return this sheet to the originator as proof of service.
Formulaire a étre renvayé a expéditeur diiment signé par le détenu,

Date: 1 November, 2004 | Case Name/affaire:  The Prosecutorvs. - AUGUSTIN BIZIMUNGU
- AUGUSTIN NDINDILIYIMANA
- F-X. NZUWONEMEYE
- INNOCENT SAGAHUTU
Case No /affaireno: ICTR-2000-56-1
To: TO BEE FILLED IN BY THE DETAINEE
A: Name of detainee / nom du détenu A COMPLETER PAR LE DETENU
I confirm reception of the Signature Date, Time / Heure
A. BIZIMUNGU document(s) listed below.
Je confirme réception du/des N’\T‘J
documents mentionné(s} ci- @ 2)
dessous.
Via: T ]
@name { nom Signature Date , Time / Heure
Security Officer | sl | e b e
o o fill [
COmmand|ng Ofﬁcer, UNDF SAl UGUINDO | ... A ... b Ad
1 ‘; {
f)rom- [0 JP. Fomets (Chief, CMS) [JN. Diallo (TC1) ﬂ‘@l bo (TC2) [Jc. Hometowu (TC3)
e 3
OF. Talon (Appeals) (] Other f Auffe o.veerenn,
Subje 4
ct Kindly find attached the following documents / Veuillez trouver en annexe les documents suivants.
Objet:
Documents name / titre du document Date Filed / Date Pages
enregistré
EXTREMELY URGENT MOTION BY AUGUSTIN BIZIMUNGU’S 1M1/2004 6

DEFENCE ON THE PROSECUTOR’S FAILURE TO DISCLOSE
EVIDENCE RELATING TO THE DEPOSITIONS OF THE FIRST
WITNESSES

N



International Criminal Tribunal for Rwanda
Tribunal Pénal international pour le Rwanda

UNITED NmNS a Arusha International Conference Centre
NATIONS UNIES P.C.Box 6016, Arusha, Tanzania - B.P. 6016, Arusha, Tanzanie
Tel: 255 57 504207-11 504367-72 or 1 212 963 2850 Fax; 255 57 504000/504373 or 1 212 963 2848/49

PROOF OF SERVICE TO DETAINEES
PREUVE DE NOTIFICATION D’ACTES AUX DETENUS

Upen signature of the detainee, please return this sheet to the originator as proof of service.
Formulaire & étre renvoyé & Vexpéditeur ditment signé par le détena.

Date: 1 November, 2004 Case Name / affaire.  The Prosecutorvs. - AUGUSTIN BIZIMUNGU
- AUGUSTIN NDINDILIYIMANA
- F-X. NZUWONEMEYE
- INNOCENT SAGAHUTU
Case No / affaire no:  ICTR-2000-56-|
To: TO BE FILLED IN BY THE DETAINEE
A: Name of detainee / nom du détenu A COMPLETER PAR LE DETENU
I confirm reception of the Sigl re Date, Time / Heure
SAGAHUTY document(s) listed below. 63 / I ( /
Je confirme récepfion du/des /
documents mentionné(s) ci- c}[ | 6 #3_@
dessous.
Via: . .
ame / nom Signature Date , Time / Heure
Security Officer c S IS RCTRTRYSY ) IR ORI
O 3 ([ = oY
Commanding Officer, UNDF SAIDOU GUINDO | -7 X | i,
i \\ 4
f) FOM: | M JP. Fomété [CIN. Diallo (TC1) (1@ R TC2) JF. Talon (TC3)
e . h e’
[JF. Talon Ahcuandegbo (Appeals) CJOther f Autre/. ...
Subje
ct Kindly find attached the following documents / Veuillez trouver en annexe les documents suivants.
Objet:
Documents name / titre du document Date Filed / Date Pages
enregistré
EXTREMELY URGENT MOTION BY AUGUSTIN BIZIMUNGU'’S 111/2004 6

DEFENCE ON THE PROSECUTOR’S FAILURE TO DISCLOSE
EVIDENCE RELATING TO THE DEPOSITIONS OF THE FIRST
WITNESSES




UNITED NATIONS
NATIONS UNIES

International Criminal Tribunal for Rwanda
Tribunal Pénal international pour le Rwanda

Arusha International Conference Centre

P.0O.Box 6016, Arusha, Tanzania - B.P. 6016, Arusha, Tanzanie

Tel; 255 57 5D4207-11 B04367-72 or 1 212 963 2850 Fax: 255 57 504000/504373 or 1 212 963 2848/49

PROOF OF SERVICE TO DETAINEES
PREUVE DE NOTIFICATION D’ACTES AUX DETENUS

Upon signature of the detainee, please return this sheet to the originator as proof of service.
Formulaire  étre renveyé i Pexpéditeur ditment signé par le détenu.

Date: 1 November, 2004 Case Name / affaire:  The Prosecutor vs. - AUGUSTIN BIZIMUNGU
- AUGUSTIN NDINDILIYIMANA
- F-X. NZUWONEMEYE
- INNOCENT SAGAHUTU
Case No / affaire no.  ICTR-2000-56-)
To: TO BE FILLED IN BY THE DETAINEE
A: Name of detainee / nom du détenu A COMPLETER PAR LE DETENU
] confirm reception of the . —. e [ Heure
NDINDILIYIMANA document(s) listed below:""
- - -]
Je confirme récéptbn :
documents mentionfé(s) ci-
dessous. e
Via: Pript name / nom Date , Time / Heure
Security Officer | e D e [ s
COmmanding ofﬁcer, UNDF SAIDOU GUINDO .................................
A\
g’om: [] JP. Fomété (Chief, CMS) []N. Diallo (TC1) &{« (TC2) ] C. Hometowu (TC3)
e -
[JF. Talon {Appeals) CothersAgtte ...
Subje
ct Kindly find attached the following documents / Veuillez trouver en annexe les documents suivants.
Objet:
Documents name / titre du document Date Filed / Date Pages
enregistré
EXTREMELY URGENT MOTION BY AUGUSTIN BIZIMUNGU'S 1/11/2004 6

DEFENCE ON THE PROSECUTOR’S FAILURE TO DISCLOSE
EVIDENCE RELATING TO THE DEPOSITIONS OF THE FIRST
WITNESSES

bs



International Criminal Tribunal for Rwanda
Tribunal Pénal International pour le Rwanda

UNITED NATIONS Arusha International Conference Centre
NATIONS UNIES P.0.Box 6018, Arusha, Tanzania - B.P. 6016, Arusha, Tanzanie

Tel: 255 57 504207-11 504367-72 or 1 212 963 2850 Fax; 255 57 504000/504373 or 1 212 963 2848/49

PROOF OF SERVICE TO DETAINEES
PREUVE DE NOTIFICATION D’ACTES AUX DETENUS

Upon signature of the detainee, please return this sheet to the originator as proof of service.
Formulaire a étre renvoyé a Uexpéditenr ditment signé par le détenu.

Date: 1 November, 2004 Case Name / affaire:  The Prosecutorvs. - AUGUSTIN BIZIMUNGU
- AUGUSTIN NDINDILIYIMANA
- F-X. NZUWONEMEYE

- INNOCENT SAGAHUTU
Case No /affaireno.  ICTR-2000-56-}
To: TO BE FILLED IN BY THE DETAINEE
A: Name of detainee / nom du détenu A COMPLETER PARLE D TENU
t confirm reception of the Signature § Date, Time / Heure
NZUWONEMEYE document(s) listed below, ‘
Je confirme récepltn du/des.
documents menlionné
dessous.
Via: Print name / nom Signature Date , Time / Heure
Security Officer NAT S
>
Commanding Officer, UNDF SAIDOU GUINDO
Jl;rom. [ JP. Fométeé [ON. Diallo {TC1) \‘w bo (TC2) OF. valen (TC3)
e
[ F. Talon Ahouandogbo (Appeals) [Jother/Autyg .....................
Subje '
ct Kindly find attached the following documents / Veuillez trouver en annexe les documents suivants.
Objet:
Documents name / fitre du document Date Filed / Date Pages
enregisiré
EXTREMELY URGENT MOTION BY AUGUSTIN BIZIMUNGU’S 1/11/2004 6

DEFENCE ON THE PROSECUTOR'S FAILURE TO DISCLOSE
EVIDENCE RELATING TO THE DEPOSITIONS OF THE FIRST
WITNESSES U\ ('(



International Criminal Tribunal for Rwanda
Tribunat Pénal International pour le Rwanda

) Arusha International Conference Centre
T A e P.0.Box 6016, Arusha, Tanzania - B.P. 6016, Arusha, Tanzanie
Tel: 255 57 504207-11 504367-72 or 1 212 963 2850 Fax: 255 57 504000/504373 or 1 212 563 2848/49

PROOF OF SERVICE - ARUSHA
PREUVE DE NOTIFICATION —~ ARUSHA

Date: 01/11/04 Case Name / Affaire; The Prosecutor vs. - Augustin NDINDILIYIMANA

- Frangois-Xavier NZUWONEMEYE
- Innocent SAGAHUTU

- Augustin BIZIMUNGU

Case No /Affaire No.: ICTR-00-56-1

To: D TC1 received by / regu par: ALQ: received by / regu par

A- O Judge E. Mase, President

| Judge J. R. Reddy

Judge S. A. Egorov

Judge D. C. M. Byren (Simba.)
E. Nahamya, Co-ordinator

[ |

X
-
O
N

Judge W. H. Sekule
Judge A. Ramarcson
Judge K. R. Khan (Bizimungu et al)

Judgge A.J.N. deSilva »~___. - ———-‘*G‘J—-@ S KL )\\ N?"J & ‘1

Judge S. B. Bossa (Nylramasuvhuko et al.) G

Judge L. G. Muthoga (Bizimungu et al.}

Judge E. F. Short (Bizimungu et al.)

Judge T. Hikmet (Ndindiliyimana et al.) C}CL( p—"‘"

Judge S. K. Park (Ndindiliyimana et al,} } Le V

C. Eboe-Osuiji, SLO .

A. Leroy, Co-ordinatot a3l f{aq”
of 0‘(

TC3 %ﬂf (Ad

Judge A. Vaz

Judge K. R. Khan

Judge D. C. M. Byron

Judge F. Lattanzi (Karemers et at)
Judge L. G. Muthoga (Muhimana)
Judge F. R. Arrey (Karemera et al.}
Judge E. F. Short (Muhimana)
Judge K. Hékborg (Seromba)
Judge G. G. Kam (Seromba)

E. O'Donnell, SLO

R. Adjovi, Co-ordinator

R. Diarra, Co-ordinator

C. Denis (Karemera et al.)

H. Gogo (Seromba)

E. Nahamya, Co-ordinator (Muhimana)

DX] ot BUREAU DU PROCUREUR
B Trial Attorney in charge of case:

. DEFENSE
Accused f Accusé... A. Ndinditiyimana, F.

1 Lead Counsel / Conseif Principal C. Black, A. Ferran, F. SEQatWa & 5tLs
Zhifed
In/ & Arusha Arusha

KXOOOXOOO

O 000

OO T T OO OO | ROXECOCTIRCO

< K

................................................ {signature} D b\j fax wr‘;;‘é;lf;s;ﬂ ir * CMS3bis FORM"
Co-Counsel / Conseit Adjoint. ........ D.Patry, M. Salvatore

InfaArusha Arusha L, (signaturey ] DY FaX complete / rempiir * ChSabis FORM®
All Decisions: [ Aepeals Chamber Unit, The Hague [ S. Chenault, Jurist Linguist

All Decisions & Impeortant Public Documents: . {\ ( [:] Press & Public Affairs |:| Legat Library

OX X

From:
o _m [JJ.-P. Fomété (Chief, CMS) [ N. pialio (T Cd‘& R.@aWCZ) [Jc. Hometowu (TC3) D F. A. Talon (Appeals}

[]A. Gieng [JA. Milier, OLALNY [JL. G.Munlo > [ s/ Menon CIM. Niang [[15. van Driessche

Ce:

Owvss 1 R. Amoussouga CJE. O'Donnef> 3y 4wt~ DCOMS []P. Enow
Subject . q 1)
L Oh Jfat Kindly find attached the following document{s) / Veuillez trblﬂél Eryannexe le(s) document(s) suivant(s):

Documents name / fitre du document Date Filed / Dale enregistrée Pages

EXTREMELY URGENT MOTION BY AUGUSTIN BIZIMUNGU’S DEFENCE ON THE 1M1/2004 6
PROSECUTOR'S FAILURE TO DISCLOSE EVIDENCE RELATING TO THE
DEPOSITIONS OF THE FIRST WITNESSES



