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1. I, Vagn Joensen, Judge of the International Rekibllgehanism for Criminal Tribunals
(“Mechanism”) pronounced the Judgement in the ca$&rosecutor vAnselme Nzabonimpdaean
de Dieu Ndagijimana Marie Rose Fatuma Dick Prudence Munyeshuliand Augustin
Ngirabatwareon 25 June 2021 pursuant to Rule 122(A) of theeRwif Procedure and Evidence
(“Rules”)? The written reasons for the Judgement are provisldw in accordance with Rule

122(C) of the Rules. These written reasons are tlbev only authoritative version of the

Judgement.
. INTRODUCTION
A. Background
2. The Prosecution’s case against the Accused — Awrsdlmabonimpa, Jean de Dieu

Ndagijimana, Marie Rose Fatuma, Dick Prudence Mshyk, and Augustin Ngirabatware — is

principally based on allegations of interferenaafr2015 to 2018 with key protected Prosecution
witnesses from Ngirabatware’s trial before the ICTRb understand these charges, a basic
understanding of Ngirabatware’s trial proceeding$ote the ICTR and his appeal and review

proceedings before the Mechanism is necessary.

3. On 20 December 2012, Trial Chamber Il convictedralmatware of genocide and direct and
public incitement to commit genocidéhe incitement conviction was based primarily loe direct
evidence of two protected Prosecution Witnesses inasdses ANAN and ANAT - that

! The Mechanism was established pursuant to United Natiangi§eCouncil Resolution 1966 (2010) and continues
the material, territorial, temporal, and personal jucisoh of the International Criminal Tribunal for the foem
Yugoslavia (“ICTY”) and the International Criminal TribunakfRwanda (“ICTR”). | am bound to interpret the Statute
and the Rules of the Mechanism and instances where thetrespgtatutes and Rules of the ICTY or the ICTR are at
issue in a manner consistent with the jurisprudence of th¥ Bhd the ICTR. | am also guided by the principle timat,
the interests of legal certainty and predictabilitghbuld follow previous decisions of the ICTY and the ICAppeals
Chambers and depart from them only for cogent reasons imtdrests of justiceSee generally Prosecutor Ratko
Mladi¢, Case No. MICT-13-56-A, Judgement, 8 June 2021, parasl4l®hénéas Munyarugarama Prosecutoy
Case No. MICT-12-09-AR14, Decision on Appeal Against the Rafef Phénéas Munyarugarama’s Case to Rwanda
and Prosecution Motion to Strike, 5 October 2012, parés. 4-

2 SeeT. 25 June 2021 (Judgement) pp. 1-%de alsOrder Assigning a Single Judge, 11 September 2018, $ed.
also Prosecutor v Augustin NgirabatwareCase No. MICT-19-121-1, Order Assigning a Single Judde October
2019;Prosecutor vMaximilien Turinabo et alandProsecutor v Augustin NgirabatwareCase Nos. MICT-18-116-PT
and MICT-19-121-PT, Decision on Prosecution Motion for deirof theNgirabatwareandTurinabo et al Contempt
Cases, 10 December 2019, pp. 14, 15. The case name hmgedHallowing the termination of proceedings against
Maximilien Turinabo.SeeDecision Terminating Proceedings Against Maximilien Takio, 19 April 2021 (“Decision

of 19 April 2021"), p. 2.

% SeeT. 25 June 2021 (Judgement) p. 3.

* Prosecutor v Augustin NgirabatwareCase No. MICT-12-29-R, Review Judgement, 27 Septe@BBd (“Review
Judgement”), para. ugustin Ngirabatware .JWProsecutoy Case No. MICT-12-29-A, Judgement, 18 December 2014
(“Appeal Judgement”), para. Ihe Prosecutor .vAugustin NgirabatwareCase No. ICTR-99-54-T, Judgement and
Sentence, pronounced on 20 December 2012 and issued in writtigFabruary 2013 (“Trial Judgement”).

® Trial Judgement, para. 1394.
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Ngirabatware went to the Cyanika-Gisa roadblock arged a large group of people to kill Tutsis
in February 1994.With respect to the genocide conviction, the T8aamber relied principally on
the direct evidence of an additional two protedgdsecution Witnesses — Witnesses ANAE and
ANAM - to find that Ngirabatware distributed weagoand made statements at roadblocks in
Nyamyumba Commune on 7 April 1994The Trial Chamber found that the testimony of fth fi
protected Prosecution Witness — Witness ANAL - reffie circumstantial corroboration to the
evidence of Witnesses ANAE and ANAf.

4, Ngirabatware appealed these convictions. On 18 mbee 2014, and after the closure of
the ICTR and the transfer of its jurisdiction tcetiMechanism, the Appeals Chamber of the
Mechanism affirmed both convictions and imposedeatence of 30 years of imprisonmént.
During the trial and appeal proceedings, the cibityitof the four main witnesses was heavily
contested® A judge of the Appeals Chamber dissented fromAppeals Chamber’s affirmation of

the genocide conviction based on his consideratidvigirabatware’s alibt’

5. On 8 July 2016, Ngirabatware filed a motion seekimgreview of his convictions based on
the purported recantations of Witnesses ANAT, ANAANAM, and ANAE (“Recanting
Witnesses”) indicating that they lied during Ngiaavare’s tria> On 19 June 2017, the Appeals
Chamber of the Mechanism granted Ngirabatware'sigsfyfor a review hearing. During the
review proceedings that were held in September 2bWitnesses ANAT and ANAN testified
before the Appeals Chamber that they had lied dtaNgtware’s triaf> Witnesses ANAE and

ANAM testified that their recantations made in pstatements and interviews were not trutfiful.

6. Ultimately, the Appeals Chamber expressed doubtaitathe truthfulness of Witnesses
ANAT’s and ANAN’s testimony recanting their triaVielence’ The Appeals Chamber also did not
accept prior letters or statements made by WitseAAE and ANAM between 2015 and 2018

recanting their trial testimony in view of theirvéi testimony before the Appeals Chamber

® Review Judgement, para. Zee alsdrial Judgement, paras. 300-319, 1366-1370.
" Review Judgement, para. 45.

8 Review Judgement, para. 45.

° Appeal Judgement, paras. 252, 278, 279.

19 Review Judgement, paras. 27, 28, 48, 50.

1 Appeal Judgement, para. 2%ee alscAppeal Judgement, Section X (Dissenting Opinion of JuddeiBa Justice
Moloto).

12 Review Judgement, para. 6.

13 Review Judgement, para. 7.

4 Review Judgement, para. 23.

15 Review Judgement, paras. 29, 33.

16 Review Judgement, paras. 52, 54.

" Review Judgement, para. 44.
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withdrawing their recantations and affirming thaial testimony'® On 27 September 2019, the
Appeals Chamber considered that Ngirabatware hagmsented sufficient evidence capable of
belief at the review hearing to prove the existeofca new fact in relation to his convictions and

decided that the Appeal Judgement remains in fiored respects?
B. Pre-Trial

7. On 24 August 2018, and in the midst of preparatidos Ngirabatware’'s review
proceedings, the Prosecution obtained confirmatidnan indictment against Nzabonimpa,
Ndagijimana, and Fatuma alleging interference eelab the Recanting Witnesses who testified
during Ngirabatware’s review proceedings, WitnesBlAA, and intermediaries — Laurent
Maniraguha, Vincent Twagirayezu, Vedaste Mbarimond a Valentine Mukamisha
(“Intermediaries”) — used to contact these witnesS§pecifically, the indictment charges them with
contempt based on witness interference (Count d)irgitement to commit contempt (Count?2).
The same indictment charges Munyeshuli, who seagbligirabatware’s investigator in the early
stages of his request for review, with knowing &tains of and failure to comply with court orders

(Count 3) in relation to the witnesses who ultinhatestified at Ngirabatware’s review hearing.

8. Nzabonimpa, Ndagijimana, Fatuma, and Munyeshuli ewarrested in Rwanda on
3 September 2018 and transferred to the UnitedoNsitDetention Facility in Arusha, Tanzania
(“UNDF”) on 11 September 2018.Each pleaded not guilty to the count or counts gt against
him or her during the initial appearances on 13&waper 2018 Ndagijimana, Nzabonimpa, and
Fatuma were provisionally released to Rwanda inomance with decisions issued on
29 March 2019, 19 June 2019, and 29 July 2ba8d unconditionally released on 11 September

2020%* | ordered the unconditional release of MunyesbnliL October 201¥

18 Review Judgement, para. 57.

9 Review Judgement, para. 65.

20 Order on Confirmation of Indictment, 24 August 2018 (stiatonfidential andex parte made public on
18 September 2018), pp. 1, 2; Indictment, 5 June 2018 (stathfidential; public redacted version filed on
5 September 2018%ee alsdProsecution Notice of Compliance with Decisions Coriogrthe Indictment, 26 March
2019 (confidential) (“Prosecution Notice of 26 March 2019"ypdecution Notice of Compliance with Decision on
Mations Challenging the Amended Indictment, 17 June 2019 @emifal, with confidential Annex A and confidential
and ex parte Annex B) (“Prosecution Notice of 17 June 2019Posecution Notice of Compliance with Further
Decision on Second Amended Indictment, 11 July 2019 (puliity public Annex A and confidential Annex B)
(“Prosecution Notice of 11 July 2019”).

1T, 13 September 2018 p. 4.

22T 13 September 2018 pp. 24-27.

2 seeDecision on Jean de Dieu Ndagijimana’s Motion for Provisidtelease, 29 March 2019 (confidential; made
public on 3 July 2019); Decision on Anselme Nzabonimpa's SeconibMéir Provisional Release, 19 June 2019
(confidential; made public on 3 July 2019); Decision on M&wse Fatuma’s Second Motion for Provisional Release
to Rwanda, 29 July 201®rosecutor vMaximilien Turinabo et aJ] Case Nos. MICT-18-116-AR68.2 & MICT-18-116-
AR®68.3, Decision on Prosecution Appeals Against the Decidi@masting Turinabo and Ndagijimana Provisional
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9. Pursuant to judicial orders following challenges ttee form of the indictment and
jurisdictional challenges tanter alia, the applicability of joint criminal enterpriseability to the
crime of contempt® the indictment was amended on 26 March 2019, & JR019, and
11 July 201F’ On 17 October 2019, | granted a Prosecution matioamend the indictment to
include new allegations of pressure, influence, dmibery of protected witnesses and
intermediaries reflecting new evidence obtainedcesirihe arrest of théNzabonimpa et al
Accused® and a third amended indictment was subsequerigy fon 21 October 201%8.0n
12 May 2021, following the death of and terminati@h proceedings against Maximilien
Turinabo® initially indicted with the Nzabonimpa et alAccused, the Prosecution filed the
operative indictment, which removed Turinabo asaanused in this caseNZzabonimpa et al

Indictment”)3*

Release, 5 August 2019 (confidential; made public on 26 Augu8);Z@bsecutor vMaximilien Turinabo et a) Case
No. MICT-18-116-AR68.4, Decision on Prosecution Appegkifist the Decision Granting Nzabonimpa Provisional
Release, 5 August 2019 (confidential; made public on 26 August;Z&tecutor vMaximilien Turinabo et a) Case
No. MICT-18-116-AR68.5, Decision on Prosecution Appeal Agaithe Decision Granting Fatuma Provisional
Release, 9 August 2019 (confidential; made public in accordaitit®ecision dated 3 July 201%Bee alsdregistrar’'s
Submission in Relation to Provisional Release, 23 August 2019 deotifl), paras. 1, 2.

24 seeDecision on Order to Show Cause, 11 September 2020 (“Deai$ill September 2020”), para. 14.

% seeDecision on Order to Show Cause, 1 October 2019 (“Decisidh @€tober 2019”), p. 6See alsdRegistrar’s
Submission in Relation to the “Decision on Order to Show Caisk October 2019, 8 October 2019, para. 2.

% Decision on Maximilien Turinabo’s, Anselme Nzabonimpa’s, Mutie Rose Fatuma’'s Motions Challenging the
Form of the Indictment, 12 March 2019 (confidential; publidacted version filed on the same day), paras. 6, 20, 46;
Decision on Dick Prudence Munyeshuli's Motion Alleging Defdotghe Indictment, 12 March 2019Munyeshuli
Decision of 12 March 2019"), para. 16; Decision on Challetgekurisdiction, 12 March 2019 (confidential; public
redacted version filed on the same day), paras. 31, 88siDn on Maximilien Turinabo’s, Anselme Nzabonimpa’s,
and Marie Rose Fatuma’s Motions Challenging the Amendedtindit, 3 June 2019 (confidential), para. 37; Decision
on Prosecution Appeal Against Decision on Challenges tediction, 28 June 2019, para. 23; Further Decision on
Second Amended Indictment, 5 July 2019 (confidential), p. 5.

27T seeProsecution Notice of 26 March 2019; Prosecution Notickrafune 201%rosecution Notice of 11 July 2019.

28 Decision on the Prosecution Motion to Amend the IndictrmEnt)ctober 2019, para. 35, p. Bée alsd’rosecution
Motion for Leave to Amend the Indictment, dated 23 August 201® distributed on 26 August 2019 (confidential,
with confidential annexes A to G), para. 1.

29 seeProsecution Notice of Filing Third Amended Indictment, 21 Oat@49, Annex A, Registry Pagination (“RP.")
10450-10437. On 30 January 2020, | dismissed Nzabonimpa's dadijisana’s challenges to the form of the
Indictment.SeeDecision on the Nzabonimpa and Ndagijimana Defence Challeadbs £orm of the Third Amended
Indictment, 30 January 2020, p. 19.

%0 In view of the Decision of 19 April 2021 terminating proceediagsinst Turinabo, the Motion on Behalf of
Maximilien Turinabo Requesting an Order Compelling the Gawent of Rwanda to Provide Call Data Records,
which was filed confidentially on 11 March 2021 with confidengianexes A-G, is dismissed. However, | grant in the
interest of public proceedings the First Request for &sdication of Confidential Filings filed on 25 May 2021
(“Request for Reclassification”) by Turinabo’s counsehjch seeks to change the status from confidential to public o
25 filings listed therein, with the exception of certain confiddmnnexes thereto. | note that the Prosecution on 9 June
2021 filed a submission indicating that it did not oppose the requesin addition that one document was misdated
and an additional annex to one of the filings should remanfidential.SeeResponse to Request for Reclassification
of Confidential Filings, 6 June 2021. Accordingly, | artiee Registry to lift the confidential status of theddlEuments
listed in the Request for Reclassification, with the etioapof the annexes to documents 6-8, 21, 22, 24, and 25. A
separate order will not be issued.

31 SeeProsecution’s Notice of Compliance with Order to Amend tigictment Due to Termination of Proceedings
Against Maximilien Turinabo, 12 May 2021, Annex, RP. 20720820%ee alsdecision of 19 April 2021, p. 2; Order
to Amend the Indictment Due to Termination of ProceedingsnsgMaximilien Turinabo, 7 May 2021, pp. 1, 2.

4
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10. On 10 October 2019, just two weeks after his rev@aceedings ended, | confirmed an
indictment against Ngirabatware charging him witterference withinter alia, Witnesses ANAN,
ANAT, ANAM, ANAE, and ANAL in connection with théNgirabatwarereview proceedings and
for violating court orders {{girabatwarelndictment”)3? On 17 October 2019, Ngirabatware made

his initial appearance and pleaded not guilty telarges’?

11. On 10 December 2019, Ngirabatware’s case was jomtdthe case against Nzabonimpa,
Ndagijimana, Fatuma, and Munyeshtilin essence, the indictments place Ngirabatwatkeakey

of an alleged interference campaign from 2015 thinoR2018 aimed at obtaining recantations from
Witnesses ANAN, ANAT, ANAM, ANAE, and ANAL that wasarried out by him directly or
through Nzabonimpa, Ndagijimana, Fatuma, and Thon&lzabonimpa, Ndagijimana, and Fatuma
are also charged with using intermediaries who diegtt access to these witnesses in committing

contempt.

12. Status conferences were held in-person on 13 Deze®ii8, 14 March 2019, 4 June 2019,
2 October 2019, and 30 January 262t view of the global COVID-19 pandemic and remgjt
travel and movement restrictions, status conferenield through written exchanges were
concluded by orders dated 30 June 2020 and 7 Qc2612€>°

C. Trial

13.  The trial, initially scheduled for October 2019, smMast postponed to June 2020 in view of
the joinder of proceedings, and it was subsequgrutponed again to October 2020 due to travel

restrictions and risks related to the global COMI®pandemic’

82 prosecutor v Augustin Ngirabatware Case No. MICT-19-121, Decision on Confirmation of Inaient,

10 October 2019, pp. 1, 3ee also Prosecutor YAugustin NgirabatwareCase No. MICT-19-121-1, Notice of Filing
Indictment, 10 October 2019, Annex, RP. 18-5.

33 prosecutor v Augustin NgirabatwareCase No. MICT-19-121-1, T. 17 October 2019 p. Pfigsecutor v Augustin
Ngirabatware Case No. MICT-19-121-1, Order Scheduling Initial AppearafdeQctober 2019, p. 1.

3 See supran. 2.

35 SegT. 13 December 2018; T. 14 March 2019; T. 4 June 20190Et@ber 2019; T. 30 January 2020.

% Order Concluding Written Exchanges In Lieu of the Statasf€@ence and Order for Submissions, 30 June 2020
(“Order of 30 June 2020"), pp. 1, 2; Order Concluding the AfriExchanges Procedure and Scheduling the Pre-Trial
Conference and Trial Proceedings, 7 October 2020 (“OfdeQatober 2020"), pp. 1-4.

37 See e.g., Order Establishing a Pre-Trial Work Plan, 14 June 2019, Annex; Order in Relation to the Pre-Trial
Work Plan and Scheduling a Status Conference, 29 August 2019 3p®riler of 30 June 2020, pp. 1, 2; Order on
Trial Preparations, 31 August 2020, pp. 1-3; Order @fctober 2020, pp. 3, &ee alsdl. 2 October 2019 pp. 5, 6;

T. 30 January 2020 pp. 6, 7.
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1. Prosecution Case

14.  The Prosecution filed its pre-trial briefs and vegs and exhibit lists in conjunction with the
Nzabonimpa et alindictment on 8 November 2019 and with tigirabatwarelndictment on 24
January 2026 The witness and exhibit lists were amended ircthese of the presentation of the
Prosecution cas®. The Pre-Trial Conference was held on 21 Octobe20®0and the trial
proceedings commenced with opening statements ddc@er 2020 at the Mechanism’s branch
in Arusha?!

15. Between 26 October 2020 and 24 November 2020, tdhtee evidence of Prosecution
Witnesses ANAL/TNN6, TNN9, TNN11, TNN12, ANAE/TNN30ANAM/TNN31l, Tomasz
Blaszczyk, and of Expert Witnesses Ryszard Olejkicand Michael Murph§? | further admitted
the written evidence of Prosecution Witnesses TNN@N18, TNN19, TNN20, and TNN2? as
well as evidence from the bar table, including mateseized from the Accused, intercepted

communications evidence, and financial recdfds.status conference was held at the end of the

38 prosecution Revised Pre-Trial Brief and Witness BExitibit Lists, 8 November 2019 (confidential, with confidential
Annexes A to G) (Nzabonimpa et alPre-Trial Brief”); Prosecution Pre-Trial Brief and ¥Wess and Exhibit Lists,
24 January 2020 (confidential, with confidential annexesoAG) (“Ngirabatware Pre-Trial Brief”). See also
Nzabonimpa et alPre-Trial Brief, Annex A, RP. 10854, Annex C, RP. 1080871;NgirabatwarePre-Trial Brief,
Annex A, RP. 12021, Annex C, RP. 12008-11848.

39 0n 11 March 2020, | granted leave to the Prosecution todmzmits witness listsSeeDecision on Prosecution
Motion for Leave to Add Witnesses to Its Rule 70(E){ifjtness List, 11 March 2020 (confidential), pp. 1, 2. The
Prosecution further filed operative amended witness ahibie lists on 28 September 2020 and 21 October 2020,
respectivelySeeProsecution Submissions in Compliance with Order Regatdm&tatus Conference and Submission
on Any Prospective Decisions Taken Under Rules 81(C), (D), arfBjor28 September 2020 (confidential, with
confidential Annex A), Annex A, RP. 16262; Prosecution NotifeFiling Amended Exhibit List Pursuant to
Rule 70(E)(iii), 21 October 2020 (confidential, with confilehannexes A-B), Annex A, RP. 16947-16672.

“0'SeeT. 21 October 2020 (Pre-Trial Conference).

*1 SeeT. 22 October 2020.

*2 SeeT. 26 October 2020 to T. 24 November 2020.

“3 Decision on Prosecution Motion to Admit Evidence of Witn€88N27 Pursuant to Rule 110, 22 September 2020
(confidential) (“Decision of 22 September 2020"), pp. 1-8; Bieci on Prosecution Motion for Admission of Witness
TNN18's Evidence Pursuant to Rule 110, 17 November 2020 (confijemip. 1-9; Decision on Prosecution Motion
for Admission of Evidence of Witnesses TNN19 and TNN20 PursiweRule 110, 23 November 2020 (confidential),
pp. 1-6; Decision on Prosecution Motion for Admission of Wignd3\N3's Evidence Pursuant to rule 110,
26 November 2020 (confidential) (“Decision of 26 November 2028),1-6. | dismissed the Prosecution’s motion for
admission of the evidence of Witness TNNB&eDecision on Prosecution Motion for Admission of Evidence of
TNN10 Pursuant to Rule 110, 5 November 2019 (confidentipl)15.

*4 Decision on Prosecution Second Motion for Admission of Evidegnom the Bar Table (Material Obtained from
Registry and Seizures from Augustin Ngirabatware at tN®F[E), 15 January 2021 (“Decision on Second Bar Table
Motion”); Decision on Prosecution Third Motion for AdmissiohEvidence from the Bar Table (Financial Records)
and Motion to Amend Its Exhibit List, 15 January 2021 (confidgdn{“Decision on Third Bar Table Motion”);
Decision on Prosecution First Bar Table Motion for Adnassof Evidence (Material Seized from the Accused on
3 September 2018), 22 January 2021 (confidential) (“Decision rsh Bar Table Motion”); Decision on Prosecution
Fourth Motion for Admission of Evidence from the Bar Tablaetdicepted Communications and Call Logs),
3 February 2021 (confidential) (“Decision on Fourth Bar Taliddion”).
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hearing of the Prosecution witnesses on 24 Nover2d20:°> and the Prosecution case closed on 2
March 2021

2. Rule 121 Hearing

16.  In accordance with my Orders of 15 December 2020 ¥h February 202%, the parties
made oral submissions pursuant to Rule 121 of tlesRon 8 and 9 March 20230n 12 March
2021, | dismissed Munyeshuli’'s and Fatuma’s motitorsa judgement of acquittal pursuant to
Rule 121 of the Rule®.With the agreement of the parties, the Rule 12tihg was coordinated to
correspond with the Pre-Defence Conference in dalaroid unnecessary travel during the global
COVID-19 pandemic?

3. Defence Case

17.  Pursuant to my order on preparations for the Deferase® and Rule 70(M) of the Rules,
the Defence filed their exhibit and witness lists ®February 20232 Ndagijimana, Fatuma, and
Munyeshuli subsequently amended their witnessiliséecordance with instructions to reduce time

in court for in-person testimony.

18.  The Pre-Defence Conference was held on 12 March,Z0gnhd the testimonial part of the

Defence case was heard at the Arusha Branch oMt#whanism between 15 March 2021 and

“5SeeT. 24 November 2020 (Status Conference).

46 SeeOrder in Relation to Documents Marked for Identificatéond Close of Prosecution Case, 2 March 2021, pp. 1-4.
“7 Order on Preparations for the Commencement of the Deferase, C15 December 2020 (“Order of
15 December 2020"), p. 2; Further Order on Preparationghi® Defence Case and Notification on Prospective
Decisions that May Be Taken Under Rules 82(B), (C), an@pr12 February 2021 (“Order of 12 February 2021"),
p. 2.

*® SeeT. 8 March 2021; T. 9 March 2021.

9 SeeT. 12 March 2021 (Pre-Defence Conference) pp. 1-10.

°0 SeeT. 24 November 2020 (Status Conference) p. 2.

°1 See als®rder of 15 December 2020, pp. 1, 2.

%2 SeeNzabonimpa Defence Notice Pursuant to Rule 70(M), 5 FebR@#ay (confidential, with confidential annexes A
and B); Ndagijimana Pre-Defence Submissions under Rule 7&(M¢bruary 2021 (public, with confidential annexes
A to C); Munyeshuli's Defence Submissions Pursuant to ROEM) RPE, 5 February 2021 (confidential, with
confidential annexes A and B); Ngirabatware’'s Pre-Defedglemissions Pursuant to Rule 70(M), 5 February 2021
(public, with confidential annexes A to C); Notice from Brede for Marie Rose Fatuma Regarding Its List of Defence
Witnesses and Exhibits Pursuant to Rule 70(M) of the Rdl&skebruary 2021 (original French version filed on
5 February 2021; public, with confidential annexes A Bhd

3 Amendment to “Ndagijimana Pre-Defence Submissions URdér 70(M)”, 2 March 2021 (public, with confidential
Annex A); Amended Notice from Defence for Marie RoseuRa Regarding Its List of Defence Witnesses and
Exhibits Pursuant to Rule 70(M)(i) of the Rules, 11 March Z@2iginal French version filed on 9 March 2021; public,
with confidential Annex A); Munyeshuli's Revised Witnessstl.il5 March 2021 (confidential, with confidential
Annex A). See alsdrder of 12 February 2021, p. 2, Annex, paras. 1-11; T. 122021 (Pre-Defence Conference)
pp. 2-5.

>4 SeeT. 12 March 2021 (Pre-Defence Conference).
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9 April 2021. | heard the evidence of Defence Wases MT1, ANAN, ANAT, and

Augustin Kanyabitaro, as well as the testimoniebldégijimana and Munyeshufi.

19. | further admitted the written evidence of Defefogert Witness Duncan Browhand of

Defence Witnesses MT4, JD13, JD23, JD30, JD34, JDiO55, JD56, JD78, JD101,
JD104, Wilhelmus Mensink, Pierre Célestin Buhuruitit Uwamahoro, Innocent Habimana,
Anastase Maniriho, Jean Marie Vianney Nyandwi, JBaptiste Gasominari, Scott Lauer,
Melanie Morgan, Peter Zaduk, Alun Jones, Richard.ééd, Deborah Manning, Patrick Atkins,
Nicola Palmer, Phil Clark, Alphonse Simpunga, Victdwamahoro, Fidéle Bujyanamari, and
Dative Ntagisaniman%(. | also admitted Defence evidence from the bar etabhcluding

communications evidence and documents related abdtEmpa®
20.  The evidentiary phase of the Defence case clos&d\ay 2021%°

4. Final Submissions and the Judgement

21.  On 31 May 2021, pursuant to scheduling orders ofAg#l 2021 and 7 May 2029 the
parties filed their final trial brief& Oral closing arguments were held at the Arusha@raf the
Mechanism on 21, 22, and 23 June 282@n 25 June 2021, | pronounced the Judgement.\iidss
done just two days after closing arguments in tiierést of facilitating the fair and expeditious
closure of the case as well as to avoid any furttsiss associated with additional travel in the

context of the global COVID-19 pandemic. The wntteasons for the Judgement were filed on

5 SeeT. 15 March 2021 to T. 9 April 2021.

°6 SeeT. 16 March 2021 pp. 24-26.

" Decision on Defence Requests for Admission of Witnesildice Pursuant to Rule 110, 29 April 2021
(confidential), pp. 1-8.

%8 Decision on Anselme Nzabonimpa’s Motion for Admission ofdewice from the Bar Table and Motion to Amend
Exhibit List, 20 April 2021 (confidential) (“Decision of 29 Ap&021"), pp. 1-3; Decision on Augustin Ngirabatware’s
First Motion for Admission of Evidence from the Bar bla (Intercepted and Downloaded Communications),
29 April 2021, pp. 1-4. |, however, dismissed Munyeshuli’siomofor admission of a seizure record and Gacaca
attestations from the bar table and Ngirabatware’s motioadotission ofjnter alia, Recanting Witnesses’ transcripts,
documents, and related judicial recor@ee Decision on Dick Prudence Munyeshuli’'s Motion for Admissidn o
Evidence from the Bar Table, 27 April 2021, pp. 1, 2; iBlea on Augustin Ngirabatware’s Second Motion for
Admission of Evidence from the Bar Table, 6 May 2021 (“Decisio® May 2021"), pp. 1-3.

%9 SeeDecision of 6 May 2021, p. 3.

% Order Scheduling Closing Submissions, 27 April 2021, pp. 1, BprOAmending Order Scheduling Closing
Submissions Dated 27 April 2021, 7 May 2021, p. 1.

®1 Prosecution’s Notice of Filing Final Trial Brief, 31ay 2021 (confidential, with confidential annexes A to G),
Annex A, RP. 21045-20937 (“Prosecution Final Trial Briefzabonimpa Defence Final Trial Brief, 31 May 2021
(confidential) (“Nzabonimpa Final Trial Brief”); Mr Ndagijiana’s Final Trial Brief, 31 May 2021 (confidential, with
confidential annexes A and B) (“Ndagijimana Final Trigief”); Marie Rose Fatuma Defence Final Trial Brief,
6 September 2021 (original French version filed on 31 May 2021idemtial, with confidential Annex A) (“Fatuma
Final Trial Brief’); Munyeshuli's Final Trial Brief,31 May 2021 (confidential) (“Munyeshuli Final Trial Bfig
Ngirabatware’s Final Trial Brief, 31 May 2021 (confidaht with confidential Annex A anex parte Annex B)
(“Ngirabatware Final Trial Brief”).

%2 SeeT. 21 June 2021; T. 22 June 2021; T. 23 June 2021.
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20 September 2021. This procedure is provided foleu Rules 122(A) and (C) of the Rules. This
Judgement is dated 25 June 2021 in order to camelswith the date of its pronouncement, which

is the date on which the verdict was rendered &odine operative.

D. Evidentiary Issues

22.  This case involves an extensive body of electr@vidence deriving from devices seized
from the Accused, communications evidence providgdhe Rwandan authorities consisting of
call logs, intercepted calls, and intercepted tegssages, as well as evidence documenting money
transfers via bank and Mobile Money transfers. Téggtion canvases the evidence and main
arguments of the Defence concerning its autheytant reliability. This section also discusses the
attribution of code names and telephone numbeiseyofigures in this case that were used in

connection with the electronic exchanges.

1. Evidence Deriving from Electronic Seized Devices

23.  The Prosecution led electronic evidence deriviognfidevices seized incident to the arrests
of theNzabonimpa et alAccused and Turinabo on 3 September 2018, inejudocuments used to
procure recantations extracted from Nzabonimpatereal hard drivé® forensics reports, and
other documents extracted from Ndagijimana’s anuiffa’s electronic devicé$,as well as text
and WhatsApp messages, and emails extracted fronmabw’'s and Nzabonimpa’s electronic
devices’® The electronic evidence led at trial also includeslence deriving from devices seized
from Ngirabatware at the UNDF on 31 May 2018 anBeBruary 2019, including documents
extracted from his two laptops as well as forensigsorts, WhatsApp messages, and emails

extracted from two mobile telephorfés.

83 SeeExhibits P212 to P233 extracted from Nzabonimpa’s external drird. See also generallpecision on First
Bar Table Motion.

64 See Exhibits P210, P413, and P414 extracted from Ndagijimana’s Fepop; Exhibit P211 extracted from
Ndagijimana’s X-Tigi Mini mobile telephone; Exhibit P77%tmacted from Ndagijimana’s Tecno tablet; Exhibits P773
and P774 extracted from Fatuma’s Tecno mobile telept@emalso generallpecision on First Bar Table Motion.

85 SeeExhibit P203 extracted from Turinabo’s Nokia mobile telephondiltits P142, P143, P146, P151, P155, P159,
P161, P163, P167, P171, P175, P182, P187 to P202, P234 to R432pHP596, P600 to P703, and P1703 extracted
from Nzabonimpa’s iPhone 4 mobile telephone; ExhiBES7 to P599, P704 to P772, and P790 to P795 extractad fro
Nzabonimpa’s iPhone 5 mobile telephoBee also generallpecision on First Bar Table Motion; Decision on Third
Bar Table MotionSee alsdecision of 29 April 2021; Exhibits 6D9 to 6D12, 6D24 to 6D8B44, 6D47, 6D58 to
6D107.

% See Exhibits P32 to P53 extracted from Ngirabatware’s Dell laptop; ExhiBifst to P75 extracted from
Ngirabatware’'s Samsung laptop; Exhibits P122 to P125, P12P,PaB1 to P139 extracted from Ngirabatware's
Samsung Galaxy A3 mobile telephone; Exhibits P126 to P128Paid5 extracted from Ngirabatware’'s Samsung
Galaxy Grand Prime+ mobile telepho®ee also generallpecision on Second Bar Table Motion.
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24.  The Prosecution presented evidence to authentibateseizure of the electronic devices,
chain of custody, and extraction process by theh&nds Forensic Institute (“NFI”) and

CCL-Forensic Limited (“CCL"), including the evidemcof Witnesses TNN18, TNN19, TNN20,

Blaszczyk, and the expert evidence of Murphy anejrdzak®’ The Prosecution stresses that the
Defence relied extensively on this evidence, ttatenof the Accused dispute the authenticity of
any single document or communication, and thatathegation that Rwandan authorities might
have deliberately tampered with documents extrafrtad the devices is rank speculation in light

of the experts’ evidenc&.

25.  The Defence for Nzabonimpa seeks to raise doutat e authenticity and reliability of the
electronic evidenc® and submits that caution must be exercised whénnge on evidence
extracted in violation of domestic laif.Nzabonimpa contends that Murphy, who provided an
expert opinion on evidence extracted from his neot#lephones, did not have access to the original
devices and lacked knowledge of gaps in the chiiustody of the seized itemiSNzabonimpa
also submits that Olejniczak’s expert report regaydorensic extractions fronmter alia, the hard
drive seized from him does not address serious wépgespect to the integrity of the device prior

to the NFI's examinatiofd and is inconclusive with regard to the identitytbé users prior to

7 See Exhibits P76 to P79, P81, P83, P103 to P111, P115; T. 16 November 20217 November 2020;

T. 18 November 2020; T. 23 November 2020; T. 24 November & alsd’rosecution Final Trial Brief, Annex E,
paras. 2-9, 12T. 21 June 2021 pp. 29-32.

%8 SeeT. 21 June 2021 pp. 29, 30. The Prosecution also submits thavitlemce shows that Nzabonimpa was the
ordinary user of the devices seized from h8®eT. 21 June 2021 pp. 30-32.

%9 SeeNzabonimpa Final Trial Brief, paras. 39, 100-135. Fatumagfjichana, Munyeshuli, and Ngirabatware do not
challenge the authenticity and reliability of the electtoeividence.See generallyFatuma Final Trial Brief;
Ndagijimana Final Trial Brief; Munyeshuli Final Trial i8f; Ngirabatware Final Trial BriefSeealso Fatuma Final
Trial Brief, Annex A, RP. 21503-21498. | note that Ngirabaeveelies on forensic extractions and on Olejniczak’s
evidence to support his contentions regardintgr alia, documents of interest to the case extracted from his lapitp
from Nzabonimpa’s hard drivé&See e.g., Ngirabatware Final Trial Brief, paras. 76, 77, 134-18809, 142-145, 148,
151, 189, 190, 202, 203, 249, 251, 262-265, 272.

% Nzabonimpa Final Trial Brief, paras. 102, 103. Nzabgaimotably challenges the legal basis for the Rwandan
authorities to retain and examine the evidence extracted fine seized deviceSeeNzabonimpa Final Trial Brief,
para. 102. Nzabonimpa points to the forensically unsoundnactimdertaken by the Rwandan authorites when
conducting the initial analysis of the seized devices and limelethat Murphy’s evidence leaves “a certain amount of
doubt” as to the ultimate reliability of the original uskata present on the devic&eeNzabonimpa Final Trial Brief,
para. 104.

" Nzabonimpa Final Trial Brief, paras. 105, 106. Nzabma also challenges the reliability of the spreadsheet of
verified messages extracted froimter alia, his mobile telephoneSeeNzabonimpa Final Trial Brief, para. 103ee
also Exhibit P105 (Murphy Spreadsheet of Verified Materidzabonimpa further generally submits that the
Prosecution failed to tender or even use any of the messagacted from his seized telephones with witnesses who
were involved or directly concerned by theBeeNzabonimpa Final Trial Brief, paras. 108-111.

2 Nzabonimpa Final Trial Brief, paras. 112-117. Nzabonimpa dsttimit the possibility of manipulation of data was
not ruled out following the withdrawal of Witness TNN17 asubsequent tendering of Witness TNN18's evidence
without cross-examinatioreeNzabonimpa Final Trial Brief, para. 115. Nzabonimpoainderlines that Olejniczak
did not have the “full picture” regarding how the Rwandan auibkerihandled the device and acknowledged that
metadata can be removed or edited, although he found no evidenceythsft tae reference files were created or
modified after the date of seizu®eeNzabonimpa Final Trial Brief, paras. 114, 117.
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seizure, to the metadata of the documents extrdcoed it, as well as to whether he authored

and/or modified the files of interest to the case.

(a) Prosecution Withess TNN18

26. Witness TNN18 executed the arrest of tReabonimpa et alAccused and Turinabo,
pursuant to the Mechanism’s orders of 24 Augus820ith teams of investigators of the Rwanda
Investigative Bureau (“RIB”) who arrested the Acedson 3 September 2018Witness TNN18
describes the search of the residences and oftiE@dzabonimpa, Fatuma, Ndagijimana, and
Turinabo, which led to the seizure of Nzabonimpaxkséernal hard drive, iPhone 4 and iPhone 5
mobile telephone&, Fatuma’s Tecno mobile telephoffe\dagijimana’s Acer laptop, X-Tigi Mini
mobile telephone, and Tecno tabieand Turinabo’s Nokia mobile telephoffeStatements of

seizure were completed and signed by the four Amtias the RIB Office in Rubavd.

27.  Witness TNN18 travelled on the same day with the faccused and the seized material to
the RIB headquarters in Kigéﬁ,where the seized electronic devices were safegdardhis office
and inventories were maffe.On 4 September 2018, Witness TNN18 submitted thiced
electronic devices to Witness TNN17 for extractiong the RIB Digital Forensic La%.

On 20 September 2018, the electronic seized dewees returned to Witness TNN18 and, on the
same day, were handed to the National Public PutisecAuthority®® Witness TNN18 certified
that the Rwandan Prosecutor General's letter da@&eptember 2018 transferring the seized
electronic devices to the Prosecutor of the Medmntogether with extracted files on a hard drive,

accurately reflects the items he transfeffed.

3 Nzabonimpa Final Trial Brief, paras. 118-18ge alsd\zabonimpa Final Trial Brief, para. 253ee alsExhibits
P212 to P233. Nzabonimpa contends that the Prosecution hasddoced any reliable evidence which would
demonstrate that the extracted files of interest wereredtteated by the user of his hard drive or derived from it,
knowing that the value ‘user’ is the default entry on Micfo¥dord and would remain the same if the document is
created from another templatdeeNzabonimpa Final Trial Brief, paras. 121-124. Nzabonimpa eng#sathat no
other investigation was conducted in relation to other filesgmt on the hard drivBeeNzabonimpa Final Trial Brief,
para. 125. Nzabonimpa also submits that the Prosecutied failcall any evidence to contextualize the spreadsheet
recording his alleged paymeng&eeNzabonimpa Final Trial Brief, paras. 129, 131-13Be alsdxhibit P229.

4 Exhibit P83, paras. 3, 4, 6, 7, 9-Fee alscExhibit P83, para. 8; Exhibits P76 to P79, P84 to P&, P115.
See alsd. 16 November 2020 p. 28; Exhibits 5D11, 5D14.

> Exhibit P83, paras. 9-12, 15, 18; Exhibit P$&e alsdl. 16 November 2020 pp. 29, 30; Exhibit 5D14.

% Exhibit P83, paras. 17, 18, 20; Exhibit P3@e alsd. 16 November 2020 p. 30; Exhibit 5D14.

T Exhibit P83, paras. 22-24; Exhibit P™ee alsd. 16 November 2020 p. 30; Exhibit 5D14.

8 Exhibit P83, paras. 26, 28, 29; Exhibit PB&e alsd’. 16 November 2020 p. 29; Exhibit 5D14.

9 Exhibit P83, paras. 7, 9, 11, 12, 17, 18, 22, 23, 26, 2&&aalsExhibits P76 to P79, P115; Exhibit 5D14.

80 Exhibit P83, paras. 34, 35; Exhibit 5D14.

81 Exhibit P83, para. 3&ee alsdExhibit 5D14.

82 Exhibit P83, para. 3Bee alsExhibits 5D12, 5D14.

8 Exhibit P83, para. 3%ee als&Exhibits 5D13, 5D14.

84 Exhibit P83, para. 38; Exhibit P88ee alsa. 16 November 2020 pp. 32, 33; Exhibit 5D14.
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(b) Prosecution Witness Tomasz Blaszczyk

28. On 20 September 2018, Blaszczyk, an investigatorkiwg with the Prosecutor of the
Mechanisnf® took custody of the material seized from the Aeclisvith the RIB hard drive
containing extracted filé¥. The electronic devices were sealed at the Mechesigigali Field
Office and later transported by Blaszczyk’s collsago Arusha and The HagtfeBlaszczyk then
transported the devices to the NFI laboratory, Wipimduced forensic images, and to the CCL with

the request to review the forensic images of thiceg®®

29. Blaszczyk also personally submitted Ngirabatwa®@éensung Galaxy mobile telephones,
which were seized at the UNDF on 31 May 2018 ariteruary 2018 to the United Kingdom
Metropolitan Police, which created a forensic imagiéhe devices, and then to the CCL experts for
forensic examinatiol’ The Prosecution further received files from thetdps seized from
Ngirabatware on 7 February 201%nd identified about 40 files relevant to the casbich
Blaszczyk submitted to the CCL for forensic expsedf

(c) Prosecution Witness TNN19

30. On 14 January 2019, pursuant to the Mechanism @utmés request for assistance
(“RFA”), the NFI received the seized electronic eg with the RIB hard drive for investigation
and acquisition pursuant to the NFI's methodoldgyitness TNN19 provided reports outlining
and authenticating forensic extractions by the N®im, inter alia, Turinabo’s Nokia mobile

telephon€? Nzabonimpa’s iPhone®2 and iPhone ¥ mobile telephones, Ndagijimana’s X-Tigi

Mini mobile telephon¥ and Tecno tabléf and Fatuma’s Tecno mobile telephdhe.

8 T. 16 November 2020 p. See alsdExhibits 2D1, 3D2, 4D6, 5D9.

8 T. 16 November 2020 pp. 32, 33ee alsal. 16 November 2020 pp. 77, 78; T. 17 November 2020 pp. 52-58;
T. 18 November 2020 pp. 18, 19, 34-Fee alsoExhibit 2D3. Blaszczyk does not know whether the Rwandan
authorities kept a copsgeeT. 17 November 2020 pp. 59-61.

87 T. 16 November 2020 pp. 34, 35; T. 17 November 2020 p. 568 Navember 2020 pp. 38-41. One diplomatic
pouch containing seized devices did not arrive on the fligltitheas checked-in for and instead arrived a day later,
with its seal intactSeeT. 18 November 2020 pp. 39-41; Exhibit 2D5.

88 T.16 November 2020 pp. 35-3Fee alsExhibit P81.

89T, 16 November 2020 pp. 19, 20, B&e als&Exhibit P104 (Murphy Report), para. 82; Exhibit P130.

% T, 16 November 2020 pp. 26-28.

1 T. 16 November 2020 p. 28ee alsExhibit P130.Seealso Decision on Prosecution Motions Related to Augustin
Ngirabatware’s Laptops, 20 December 2019, pp. 7-9.

92T, 16 November 2020 pp. 20-24; Exhibit P31.

93 Exhibit P106 (Witness TNN19 Report of 26 July 2019), p. 2, p&dsExhibit P107 (Witness TNN20 Report of
12 August 2019), p. 2, paras. 2-4.

9 Exhibit P106 (Witness TNN19 Report of 26 July 2019), para. 8.13, 5.14, 6.

9 Exhibit P106 (Witness TNN19 Report of 26 July 2019), paras.8.145.2, 6; Exhibit P106 (Witness TNN19 Report
of 5 October 2020), paras. 1-3.
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(d) Prosecution Witness TNN20

31. Witness TNN20 provided reports authenticating ferenextractions by the NFI from,

inter alia, Nzabonimpa’s external hard dri#and Ndagijimana’s Acer laptdf*

(e) Prosecution Expert Witness Michael Murphy

32. The CCL was commissioned by the Mechanism Prosedot@xamine,inter alia, the
extractions made by the RIB and the NFI from eteutr devices seized from Nzabonimpa,
Ndagijimana, Turinabo, and Fatuma and to extrata ffam the devices seized from Ngirabatware

previously processed by the United Kingdom Metripol Police'®?

33.  Murphy, a digital forensics principal analyst withthe CCL specializing in mobile device
analysis:® provided a report examining and authenticatingetkteactions made by the RIB and the
NFI*%* from Turinabo’s Nokia mobile telephoh®, Nzabonimpa’s iPhone'¥ and iPhone ¥’
mobile telephones, Ndagijimana’s X-Tigi Mini mobilelephont® and Tecno tabléf® and
Fatuma’s Tecno mobile telephoH8 While the examination of the devices by the RIB dbt

follow best forensic practice and populated theiaks/with data following the date of seizdtéijt

9 Exhibit P106 (Witness TNN19 Report of 26 July 2019), paras.8.345.4, 6; Exhibit P106 (Witness TNN19 Report
of 5 October 2020), paras. 1-3.

97 Exhibit P106 (Witness TNN19 Report of 26 July 2019), paras. 8.9, 5.10, 5.11, 5.12, 6.

98 Exhibit P106 (Witness TNN19 Report of 26 July 2019), paras,. 3.5, 5.6, 5.7, 5.8, 6.

9 Exhibit P106 (Witness TNN19 Report of 26 July 2019), para. 8.15, 5.16, 5.17, 6.

100 Exhibit P107 (Witness TNN20 Report of 12 August 2019), pards216; Exhibit P107 (Witness TNN20 Report of
24 April 2020), paras. 1-5, Appendix 1.

101 Exhibit P107 (Witness TNN20 Report of 12 August 2019), pdras.9.

192 Exhibit P104 (Murphy Report), paras. 3, 4; Exhibit P109 (@iepk Report), paras. 3, 4; Exhibit P110 (Olejniczak
Supplemental Report), paras. 38&e alsd&xhibit P111 (Olejniczak Second Supplemental Report), paiasS&e also
T. 23 November 2020 pp. 9-15.

193 Exhibit P103; Exhibit P104 (Murphy Report), paras. 225-227; T. 23 November 2020 pp. 5, 7, 8.

1041 am aware that the expert did not have physical adoce® electronic seized devices, in order to maintaiin the
integrity, and examined the data present on the hard drives piobidehe RIB and the NFI, which he did not
re-processSeeExhibit P104 (Murphy Report), paras. 5-7, 10-14; T. 2¥&mber 2020 pp. 19, 28-30, 48.

105 Exhibit P104 (Murphy Report), paras. 10, 22, 29, 72Ske alscExhibit P105 (Murphy Spreadsheet of Verified
Material), p. 1; T. 23 November 2020 pp. 20-22.

108 Exhibit P104 (Murphy Report), paras. 5, 20, 44-51, 65Sek alscExhibit P105 (Murphy Spreadsheet of Verified
Material), pp. 2-64; T. 23 November 2020 pp. 20-22.

197 Exhibit P104 (Murphy Report), paras. 5, 20, 52-54, 6538% alsdExhibit P105 (Murphy Spreadsheet of Verified
Material), pp. 65-78; T. 23 November 2020 pp. 20-22.

198 Exhibit P104 (Murphy Report), paras. 5, 10-13, 30, 765 alsdExhibit P105 (Murphy Spreadsheet of Verified
Material), p. 2; T. 23 November 2020 pp. 20-22.

109 Exhibit P104 (Murphy Report), paras. 5, 20(a), 65, 115-$2&. alsdExhibit P105 (Murphy Spreadsheet of Verified
Material), p. 1; T. 23 November 2020 pp. 20-22.

10 Exhibit P104 (Murphy Report), paras. 5, 55-8@e alsdxhibit P105 (Murphy Spreadsheet of Verified Material),
2; T. 23 November 2020 pp. 20-22.

11 Exhibit P104 (Murphy Report), paras. 27, 44-60, 114-12@3MNovember 2020 pp. 20, 38-45.
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is unlikely that such practices affected the omdjiuser data present on these devices and

communication data such as call logs and thirdgsmmessages would not have been chafged.

34.  Murphy also personally extracted and authenticdtge from Ngirabatware’s two Samsung
mobile telephones, which were provided to him onJay 2019'*2 and confirmed the presence of

files of interest on the devicé¥'

() Prosecution Expert Witness Ryszard Olejniczak

35. Olejniczak, a digital forensics analyst within t&&€L majoring in the field of computer
analysis:*® provided a report authenticating the extractiomslenby the NE® from Ndagijimana’s
Acer laptopg’” and Nzabonimpa’s external hard driv& of which he confirmed the attributithi
and on which he confirmed the presence of a nurobeeference file$?° He found during his
examination of the forensic images of the devibes the original exhibits had been interacted with
following their seizure, but he found no evidenbattany of the reference files extracted from

Nzabonimpa’s external hard drive were created alifienl after seizuré®*

36. Olejniczak also examined the files extracted frongirbbatware’'s two laptops and

established a relationship between some of them thed reference files extracted from

12 Exhibit P104 (Murphy Report), paras. 27, 63ee alsoExhibit P104 (Murphy Report), paras. 37-41;
T. 23 November 2020 pp. 19, 20, 48, 49. Murphy affirmed fbgwing the transfer of the devices to the NFI, good
forensic practice was followed and appropriate extractiathods were conducte&eeExhibit P104 (Murphy Report),
paras. 28, 64.

113 Exhibit P104 (Murphy Report), paras. 15, 17, 18, 23, 2433182-108, 127-218; T. 23 November 2020 pp. 14, 17,
18. Murphy specified that the statements clarifying thate was an attempt to unlock Ngirabatware’s mobile devic
after their seizure do not affect his expert conclusemd findingsSeeT. 23 November 2020 pp. 17, 18.

14 Exhibit P104 (Murphy Report), paras. 127-218; T. 23 Noverab26 pp. 14-17.

115 Exhibit P108 (Olejniczak Curriculum Vitae); Exhibit P1(Olejniczak Report), paras. 1, 2, 77-79; Exhibit P110
(Olejniczak Supplemental Report), paras. 1, 2, 84-86; BxXAli1 (Olejniczak Second Supplemental Report), paras. 1,
2, 48-50; T. 24 November 2020 pp. 4, 5.

1% Olejniczak has been provided with imaging and verificatays by the NFI and states that there is no reason to
doubt that the forensic images are reliaBleeExhibit P109 (Olejniczak Report), para. 44, Appendi$de alsdr. 24
November 2020 pp. 8, 9, 47. Part of the process included pakithe handling of the exhibits by the RIB, although
Olejniczak was not provided with contemporaneous n&esT. 24 November 2020 pp. 48-50.

17 Exhibit P109 (Olejniczak Report), paras. 5, 14, 46 %% als@Exhibit P113See alsa. 24 November 2020 p. 25.

118 Exhibit P109 (Olejniczak Report), paras. 5, 8, 9, 13, I40, 46, 49-70; T. 24 November 2020 pp. 109¢¢ also
Exhibit P112 (Olejniczak Verified Supplement of Extractjons

119 Exhibit P110 (Olejniczak Supplemental Report), pabs61; T. 24 November 2020 pp. 38-40. Olejniczak was not
asked to examine whether Nzabonimpa's external hard ahkege for example, used for business or personal uSage.

T. 24 November 2020 p. 40.

120 Exhibit P109 (Olejniczak Report), paras. 63, 64; T. 24 Nder2020 pp. 13, 14.

121 Exhibit P109 (Olejniczak Report), paras. 17, 46, 49-51, AppeBdiT. 24 November 2020 pp. 15-21, 77-81.
Olejniczak indicated that he came to this conclusion &figking at the file system and document data and at the
change log within the file systerBeeT. 24 November 2020 pp. 16-18, 20. Olejniczak acknowledgeg@dssibility

that the reference files could have been modified afteuseiwithout leaving any imprint but that such manipulation
would require a certain amount of planning and sk8kseT. 24 November 2020 pp. 21, 22. Olejniczak identified five
system or application files, distinct from the documedesfiwhich were created or modified after seizure aditate
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Nzabonimpa’s external hard driv&. He, however, could not be conclusive by examirting
metadata as to whether the files extracted fronrdbgitware’s laptops were derived from the
reference files extracted from Nzabonimpa’s extehaad drive, or the opposite, or whether both

files were derived from a common ancestdr.
(9) Deliberations

37.  Nzabonimpa maintains his objections regarding tegrity and reliability of the evidence
extracted from the seized electronic devit8sThe other co-Accused essentially accept the
Prosecution expert evidence and/or do not challémgauthenticity of extracted files or that any of
the extracted text communications happer@dNotably, Ndagijimana accepted, during his
testimony, that messages extracted from the saleettes reflect the discussions between him,
Nzabonimpa, Turinabo, and Ngirabatware regardingirthnvolvement with the recanting

witnesseg?®

38. At the outset, | recall that none of the evidendenitted at trial derives from digital
extractions performed by the RIB and that | haveaaly rejected submissions regarding alleged
violations of domestic law?’ | also recall that the seizure forms preparechieyRIB and signed by
the Accused have been admitted and are not chaliéfyand that the chain of custody of the

electronic devices has been well documentgd.

that the drive had been at some point connected to anatmgueer.SeeExhibit P109 (Olejniczak Report), paras. 49-
51; T. 24 November 2020 pp. 23-Zee alsd’. 24 November 2020 pp. 50-52.

122 Exhibit P110 (Olejniczak Supplemental Report), paras. 5, 6,1812, 34-51, Appendix 2, 3, 5;
T. 24 November 2020 pp. 28-32, 52-55. The task given texpert was to look at the metadata of the reference-file
which, in his opinion, was sufficient — and not at other metadat@eddcon Nzabonimpa’s external drivBee

T. 24 November 2020 pp. 53-55. Olejniczak indicated that “Usas the Windows operating system account name on
this particular device taken by default by Microsoft Géfapplications to be the author of a file or a documentexteat
on this deviceSeeT. 24 November 2020 pp. 54, 55. Olejniczak, however, acknowdeitige it is not uncommon for
user accounts to have this generic name and not dispeine, that it is fairly common for people to sharegeuse
Microsoft Word templates, and that the metadata, incluttiagauthor field, would remain essentially the same if the
document was transferred to a difference deBeeT. 24 November 2020 pp. 55-59, 68, 69.

123 Exhibit P111 (Olejniczak Second Supplemental Report), pa®; Exhibit 2D6; T. 24 November 2020 pp. 32-34,
59-61.

124 SeeNzabonimpa Final Trial Brief, paras. 39, 100-135.

125 see eg., Fatuma Final Trial Brief, Annex A, RP. 21503-21498; Ngptavare Final Trial Brief, paras. 76, 77, 134-
136, 139, 142-145, 148, 151, 189, 190, 202, 203, 249, 251, 262-265, 272.

126 T 17 March 2021 pp. 34, 38ldagijimana was shown a number of messages extractedNmabonimpa’s and
Ngirabatware’'s mobile telephones and essentially auth&dicshem and/or did not challenge that these
communications happeneSeeT. 16 March 2021 pp. 27-53; T. 17 March 2021 pp. 64-66, 6845k alsExhibits
6D9 to 6D12, P138, P139, P441 to P444, P476, P578, P587, P602, PE)RPBY, P767.

127 gseeDecision on First Bar Table Motion, para. Zee alsoDecision on First Bar Table Motion, paras. 30-33.
| already determined that nothing in the plain languagé@fwarrants of arrest prohibited the RIB from conducting
extractions from the seized deviGeeDecision on First Bar Table Motion, para. 30.

128 SeeExhibits P76 to P79, P130.

129 5ee also supra. 86.
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39.  Turning to the reliability of the original user dgbresent on the devices, | have considered
Nzabonimpa’s general contentions regarding theipiiss of manipulation of electronic data after
seizure, in view of the experts’ opinioti8.l, however, accept the Prosecution expert evidémae
while forensically unsound prior extractions mayqutially have left traces on the devices, these
practices have not likely affected any of the oraiuser data and that no evidence of such
interaction with the pre-existing data has beenndédd' | therefore consider the Defence
submissions insufficient to raise a doubt as to ge@eral authenticity and reliability of the

electronic evidenct?

40. Nonetheless, | accept Olejniczak’'s expert repost tthe metadata in some cases is
inconclusive as to the exact origins of and modtfans to documents extracted from
Nzabonimpa’s and Ngirabatware's devi¢&sThis issue will be addressed below in relation to

specific documents as necessary.

2. Intercepts and Communications Evidence

41. Communications evidence in this case includes taxessages and audio
recordings/transcripts of telephone calls betwéenAccused and other individuals as intercepted
by the Rwanda Criminal Investigation Departm&fitas well as call log&® Mobile Money

records;>® and subscriber ddtd provided by telecommunications companies MTN aitteA

42. The Prosecution tendered evidence to establishattibenticity and reliability of the
communications evidendé® including evidence from Witnesses TNN3, TNN9, TNN2and

BlaszczyR*® and the Defence presented expert evidence fromvBt The parties also tendered

130 5eeNzabonimpa Final Trial Brief, paras. 104, 115.

131 SeeExhibit P104 (Murphy Report), paras. 27, 44-60, 63, 114-E2Bijbit P109 (Olejniczak Report), paras. 17, 46,
49-51; T. 23 November 2020 pp. 19, 20, 38-45, 48, 49; T. 24 Novez@Bérpp. 15-21, 21-25, 77-81.

132 Likewise, | have carefully reviewed Nzabonimpa’s chajemnto the reliability of the spreadsheet of verified
messages extracted from his devices and find them iciguffito raise a doubt as to Murphy's expert opinion that t
content of the messages matches that of the extrac8eeblzabonimpa Final Trial Brief, para. 108ee alsdxhibit
P105 (Murphy Spreadsheet of Verified Material); T. 23 &aber 2020 pp. 45-48.

133 Exhibit P111 (Olejniczak Second Supplemental Report), pa®; Exhibit 2D6; T. 24 November 2020 pp. 32-34,
59-61.

13 SeeExhibits P7, P11, P15 to P21, P23 to P25, P776 to P789, P796 18, P16®1, P170Bee alsExhibits 3D23,
3D24, 3D25, 3D32, 5D4 to 5D6, 5D18, 5D19, 6D4, 6D34 to{mD45, 6D46, 6D48 to 6D57, 6D108 to 6D111.

135 SeeExhibits P1684 to P170Gee als&Exhibits 3D11, 3D30, 6D1.

130 SeeExhibits P140, P147, P149, P154, P157, P162, P165, P170, P142, P17

137 SeeExhibits P82 (MTN), P1720, P1721 (Airtel).

138 5ee alsdProsecution Final Trial Brief, Annex E, paras. 10, 11,18318; T. 21 June 2021 p. 29.

139 Exhibits P96, P97, P114, P186; T. 16 November 2020; T. 17 Novenfi#f; Z. 18 November 2020;
T. 19 November 202(Bee alsdxhibits 2D1, 3D2, 4D6, 5D9.

149 Exhibits 1D6, 1D10, 6D13 to 6D15.

149 Exhibits 1D13, 6D15.
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the five compact discs (“CDs”) from the RIB coniam the intercepted communicatioffsas well

as the related RFAs and correspondence pertaiaitigetinterceptions and collection of the MTN
material**? The Prosecution underlines that at least oneeoftttused was a participant in the vast
majority of intercepted telecommunications and thatDefence did not dispute the authenticity of

any single communicatiotf®

43. The Defence submits that the intercept evidenc&slgmobative value and should be
attributed limited weight** The Defence contends that the Prosecution fadesstablish definite
proof of authentication of individual intercepteide$, stressing that Withess TNN9 refused to
provide technical details regarding the collectipmocess and that the source of the metadata
remains unknown?> The Defence also generally challenges the ladgleafrality and transparency
of the Rwandan authorities in executing the requistinterceptions, considering that only 120 of
1400 intercepts were initially provided and thekbaf them delivered only in February 20¥6.
The Defence further suggests that the collectiorelettronic evidence is incomplete and that
missing conversations involving the recanting wsses “undoubtedly contain[] exculpatory

material”, which prevent any adverse finding basedhis partial evidenct’

11 Exhibits P98 to P102See alsdExhibit 1D5.

142 Exhibits P164, P169, P180, 3D3 (RFA 0029.1), 3D4 (RFA 0029.65 (BFA 0029.8), 3D9 (RFA 0029.11).
See alsoExhibits 3D7, 3D8, 3D10, 3D33, 6D7. The Defence also tendettedevidence the report summaries of
intercepted communications as provided by the National PuldaePuation AuthoritySeeExhibits 3D6, 5D20, 6D6.
1435eeT. 21 June 2021 p. 29.

144 See e.g., Nzabonimpa Final Trial Brief, para. 61; Ndagijimana Fifiaal Brief, para. 372; Munyeshuli Final Trial
Brief, paras. 107-110. Nzabonimpa submits that he has bewsddie opportunity to challenge the veracity of this
evidence SeeNzabonimpa Final Trial Brief, para. 43. Fatuma and &lmitware do not challenge the authenticity and
reliability of the interceptsSee generallyratuma Final Trial Brief; Ngirabatware Final Triali&ft

145 Nzabonimpa Final Trial Brief, paras. 39, 63-70, 86; Ndiagipa Final Trial Brief, paras. 25, 360; Munyeshuli Final
Trial Brief, paras. 103, 108, 109, 121. Nzabonimpa submitghkateliability of the intercepts is neither corroborated
by the call logs, which are likely the source of theadata used by the RIB, nor by the forensic extractedages,
the transcripts, key events, subscriber details, andtoess testimony (stressinigter alia, that only 15 out of 920
intercepts were led by the Prosecution with witnessesunt)c SeeNzabonimpa Final Trial Brief, paras. 71-8he
Defence also underlines discrepancies regarding times aatiotduof communications between the intercepts, the call
logs, and the forensic extracted messa§egNzabonimpa Final Trial Brief, paras. 75, 78; Munyeslfihal Trial
Brief, para. 108.

146 Nzabonimpa Final Trial Brief, para. 62; Ndagijimana Fihdal Brief, paras. 57, 326, 329, 372; Munyeshuli Final
Trial Brief, paras. 79, 85, 100-102; T. 21 June 2021 p. Bkt alsoNdagijimana Final Trial Brief, para. 265.
Nzabonimpa suggests that the RIB “suppress[ed] potentially patouny material and/or ignor[ed] requests to assist
Defence investigations’SeeNzabonimpa Final Trial Brief, para. 62. Ndagijimana sitbrthat the Prosecution was
negligent in securing the relevant evidence, improperlggdéd its investigative powers to Rwanda for the purpose of
intercepting private communications, and failed to ovetseenterception process, entirely abandoning the capturing
of exculpatory materialSeeNdagijimana Final Trial Brief, paras. 326, 329-3864, 365, 372; T. 21 June 2021 p. 114.
Ndagijimana states that numbers not requested and notiaathéor interception were also monitored and recorded.
SeeNdagijimana Final Trial Brief, para. 359.

147 Ndagijimana Final Trial Brief, paras. 13, 62, 326-328, 3612; T. 21 June 2021 pp. 114, 115. Ndagijimana
suggests that a substantial percentage of the conversatioiging him and conversations between Witnesses
ANAE/TNN30 and ANAM/TNN31 are missing, which has impaired Defence’s ability to cross-examine the related
witnesses and thus prevents a complete and fair assgssitheir credibility.SeeNdagijimana Final Trial Brief,
paras. 13, 328, 330, 361-364, 372, n. 803, Annex B, RP. 223332; T. 21 June 2021 p. 112 Ngirabatware Final
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44. The Defence for Nzabonimpa also argues that samifi questions remain as to the
authenticity and reliability of the call logs andoMle Money records provided by MTN, which
have been produced at the specific request of tbeePution and the Rwandan Prosecutor General,
and of the data contained ther&th.Nzabonimpa highlights omissions and inconsistencie
throughout the call data, which he submits werefiigently explained by Witness TNN3, as well
as the lack of direct evidence regarding the ciédl mformation'*® and he raises concerns in
relation to the legality of the collection of theoMle Money record$>® He further submits that the

process and procedure by which the subscriber asésbwvere created remain vagtfe.

(a) Prosecution Witness TNN9

45.  Witness TNN9 supervised and coordinated the RIBtsrception of telecommunications
involving five targeted individuals between 9 J@17 and 11 October 2017, as requested by the
Prosecutor of the Mechanism and in accordance Ritandan criminal proceduré¥ All of the
conversations for each telephone number within gpecified timeframe were automatically
recorded, and a review team then manually selebtechaterial considered relevant pursuant to the
mandate provided by the Rwandan Prosecutor Geardhprepared reports containing translation
and summary of the intercepfs.

46. Following subsequent requests for additional irgpts, the RIB retrieved the intercepts that
had initially been deemed not relevant to the ek provided all the records to the Prosecutor of
the Mechanism in February 2020.The RIB did not intercept any numbers except thoseided

Trial Brief, paras. 222 (suggesting that it is “suspicidbsit only one intercept between Withesses ANAE/TNN30 and
ANAM/TNN31 was provided by the Rwandan authorities), 31562.See alsdxhibits 1D10, 3D9.

148 Nzabonimpa Final Trial Brief, paras. 39, 90-96, 97-S@e alsoMunyeshuli Final Trial Brief, para. 110.
Nzabonimpa argues that he has been denied the opportuaftgltenge the veracity of this eviden&=eNzabonimpa
Final Trial Brief, para. 43. Nzabonimpa also suggests that ehidence could potentially have been shaped or
manipulated, which is compounded by the fact that the datadqgoeriod of 22 to 26 January 2016 had been missing
across the call logS§eeNzabonimpa Final Trial Brief, paras. 92, 93, 95.

149 Nzabonimpa Final Trial Brief, paras. 90, 92-94, 96.

150 Nzabonimpa Final Trial Brief, para. 99.

151 Nzabonimpa Final Trial Brief, para. 140.

152 Exhibit P96, paras. 1-6; Exhibit P97, paras. 1-4, 6, 10; T. 18 NaxeR020 pp. 65-66, 78, 81, 91, 108-111, 119-
123; T.19 November 2020 pp. 1-5, 8-11, 24, 25, 76, 77, 82, 93&.alsoExhibits 3D3 (RFA 0029.1), 3D33.
The targeted numbers are attributed to Turinabo, Ndagijimbzabonimpa, Twagirayezu, and Maniragulsee
Exhibit P96, para. 2. The initial requested interception pericglSv@ 26 July 2017 and was thereafter extended until
11 October 2017, but due to administrative procedures to loevéal, the RIB began intercepting the communications
on 9 July 2017 and completed the operation on 11 October 38&Exhibit P96, paras. 2, 4-6; Exhibit P97, para. 10.
Although the RFA initially requested that the recordingsedach day of interception be provided on a daily basis, this
did not take placeCompareExhibit 3D3with T. 19 November 2020 pp. 26-28.

153 Exhibit P96, paras. 7, 8; Exhibit P97, paras. 4, 5, 918 November 2020 pp. 91, 100, 103, 104, 111-115;
T. 19 November 2020 pp. 5-11, 13-19, 30-82e alsdexhibits 3D6, 5D20, 6D6.

154 Exhibit P97, para. 9; T. 18 November 2020 pp. 100-102, 112, 115F118; November 2020 pp. 6, 13, 18, 21, 22,
30-32, 37-39, 86, 87, 9Bee alscExhibit 3D8. The material that was initially deemed relevant was kept in the
RIB’s records until it was submitted to the ProsecutahefMechanismSeeT. 19 November 2020 p. 6.
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by the Prosecutor of the Mechanism and does na¢ hay additional intercept that was captured
and not submittetf® The recorded conversations were placed on five, @bich Witness TNN9
reviewed and authenticated in court, and handdetiddRwandan Prosecutor General for onwards
transmission to the Mechanisii. Titles of the audio files contain information dmetdate, time,
and identity of speakers based on telephone numpergided by the Prosecution and on
information from the Rwandan national recottfsWitness TNN9 does not have any reason to
believe that the intercepts or CDs handled by fliseowere tampered with in any way or that there

was any loss of dafa®

(b) Prosecution Witness TNN3

47.  Witness TNN3 provided evidente regarding the collection, storage, and comprebensi
of the MTN call logs, Mobile Money records, and scotiber data collected under his
supervisiont?® He authenticated the call logs provided to thes€cator of the Mechanism by MTN

in August 201! and detailed their content fiel& including information regarding the cell

155 Exhibit P97, para. 12; T. 18 November 2020 pp. 117, 118; Nal@mber 2020 pp. 13, 86, 87. Witness TNN9 does
not recall any request to conduct interceptions for kelap numbers associated with the intermediaries from 8 to
18 June 2018 or any request for interceptions from the Def&eeT. 18 November 2020 pp. 118, 119, 124-128;
T. 19 November 2020 pp. 77-83ee alsdxhibits 3D10 (RFA 0061), 6D7.

156 Exhibit P96, paras. 8-11, 13; Exhibit P97, paras. 4, 7, 8&8TNovember 2020 pp. 67-69, 91, 93, 108, 109;
T. 19 November 2020 pp. 32-36, 98, $&e alsdxhibits P98 to P102, 1D5. The two CDs provided in Februar®,202
comprising approximately 1,400 intercepts, were prepared \figress TNN9 had been informed by the Rwandan
Prosecutor General that the first three CDs, comprisir@intercepts, did not contain some material that the RéB ha
summarized in its reports related to the interception adjwer. See Exhibit P96, para. 11; T. 19 November 2020
pp. 35-40. Witness TNN9 confirmed that the CDs he was shdvem wigning his statements and in the courtroom are
the ones that the RIB submitted through the Rwandan ProsecuteraBg Office.See e.g., T. 18 November 2020
pp. 68, 69, 108. He personally did not listen to the audio flesT. 18 November 2020 pp. 108, 109.

157 Exhibit P96, para. 12; Exhibit P97, para. 12; T. 18 Noven®#@0 pp. 93, 94, 104-106; T. 19 November 2020
pp. 47, 48, 74. Witness TNN9 could not exclude human errabgilling the files but believes that there was no error in
attributing the intercepts to a subject and that any anomaliealloflurations compared to the call data records are
technical.SeeExhibit P96, para. 12; T. 18 November 2020 pp. 93, 96, 98, 99,SH#/alsol. 19 November 2020
pp. 59-66, 95. Witness TNN9 declined to discuss technicailslébda reasons of confidentiality and national security
SeeExhibit P96, para. See alspe.g., T. 18 November 2020 pp. 80, 86-88, 92, 106, 107; T. 19 Nove2026 pp. 31,

81, 94.See alsdecision on Prosecution Motions for Admission of Witness BNNEvidence Pursuant to Rule 111
and for Protective Measures, 6 November 2020 (confidentaller to Unseal the Closed Session Testimony of
Witness TNN9, 6 May 2021 (confidential).

158 Exhibit P97, para. 11; T. 18 November 2020 pp. 69, 91-93896-9

159 | note that Exhibit P114, admitted pursuant to Rule ¥tbeRules, comprises Witness TNN3’s statement dated 2-
4 July 2019 (“Statement of July 2019”) and his statememiddbt 18 September and 9, 16 October 2020 (“Statement of
October 2020")See als®ecision of 26 November 2020.

180 Exhibit P114 (Statement of July 2019), paras. 1-3. Call@atards are raw data automatically generated when a call
or text is made using a MTN SIM card and it is impossiblenodify its contentSeeExhibit P114 (Statement of
July 2019), paras. 9, 10. The raw data is then process®tirbyinto a readable and writeable format, known as call
logs, for business purposes such as billing and ts8@sExhibit P114 (Statement of July 2019), para. 9. Call data
records and call logs are stored in the MTN warehoyse®. SeeExhibit P114 (Statement of July 2019), para. 10.
Witness TNN3 indicated that MTN extracted call logs salvémes from its regularly maintained records for the
National Public Prosecution AuthoritgeeExhibit P114 (Statement of July 2019), paras. 11, 13.

161 5ee alsdExhibit P114 (Statement of July 2019), paras. 11, 12; BExibi4 (Statement of October 2020), paras. 2-5.
See alsdexhibits P1684 to P1700.
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towers and location of a caltét and the reflection of Mobile Money transfers asfiroation text
message®>* Witness TNN3 further indicated that missing cadital for, inter alia, the period
between 22 and 26 January 2016, which was inclimigaevious transmissions in October 2016
but not in the call logs submitted in August 20t8¢d been provided to the Prosecution in October
2020%°

48.  Witness TNN3 also authenticated the Mobile Monegords provided to the Prosecutor of
the Mechanism® as well as the subscriber data for 65 MTN teleghoumbers and associated

Mobile Money account®’

(c) Prosecution Witness TNN27

49. Witness TNN27 provided evidence regarding Airtabgsiness practices that generate,
inter alia, subscriber identification information for the poses of criminal investigation® He
authenticated the subscriber data for eight Atgdphone numbers, as provided to the Prosecutor
of the Mechanism in August 2019,

(d) Prosecution Witness Tomasz Blaszczyk

50. Blaszczyk, in the course of his investigationsaoi@d evidence from telecommunications
companies MTN and Tigo/Airtel via official RFAs fewandan authorities, including telephone
logs, Mobile Money records, and subscriber infoioratfor particular telephone numbérs.

Blaszczyk ascertained that, while the Prosecut@ied extensively on Rwanda for the evidence

seized or intercepted in this case, he is conviticatthis evidence is reliabté:

162 Exhibit P114 (Statement of July 2019), paras. 14-22. | hateWitness TNN3 could not provide an explanation for,
inter alia, inconsistencies regarding call durations between tthéogal provided in August 2019 and the corresponding
records provided before that daBmeExhibit P114 (Statement of October 2020), para. 8.

163 Exhibit P114 (Statement of July 2019), paras. 10, 14, 23586 alsoExhibit P114 (Statement of July 2019),
paras. 6-8, 18. The telephone will connect to the celetowith the strongest signal, also when outside Rwanda.
SeeExhibit P114 (Statement of July 2019), para. 23.

164 Exhibit P114 (Statement of July 2019), para. 22.

165 Exhibit P114 (Statement of October 2020), paras. 7, 9, 14.

166 Exhibit P114 (Statement of July 2019), paras. 40-45; ExhibitRStatement of October 2020), paraS8e also
Exhibit P114 (Statement of July 2019), paras. 38,S¥® alsdExhibits P140, P147, P149, P154, P157, P162, P165,
P170, P172, P174.

187 Exhibit P114 (Statement of July 2019), paras. 31 alscExhibit P82. Registration for a MTN SIM card and
Mobile Money account requires proper identification and is dbreugh a MTN service center or an authorized agent.
SeeExhibit P114 (Statement of July 2019), paras. 26-30.

168 Exhibit P186, paras. 1-8ee alsdxhibit P186, para. 15ee alsdecision of 22 September 2020.

169 Exhibit P186, paras. 10, 13ee alsd@Exhibits P1719 to P1721.

70T 16 November 2020 pp. 37-39. This includes the MTN subsclidieSeeT. 16 November 2020 pp. 38, 39;
Exhibit P82.See alsdxhibits 2D1, 3D2, 4D6, 5D9.

171718 November 2020 pp. 42, 44, 45.
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51. Blaszczyk was involved injnter alia, selecting the telephone numbers targeted by
RFA 0029.1 requesting interceptions until 26 Juk 2, followed by RFA 0029.6 and RFA 0029.8
extending the period of interceptions up until 1i6gast 2017 and 11 October 2017, respecti¥/ély.
The initial request was to have the intercepts idex by the Rwandan authorities on a daily basis
but this was not done, and the Prosecution onlyestdo receive summary reports in August 2017,
followed by transcripts and audiotapes until Fetytﬂ)ZO.173 The Prosecution sent letters to the
Rwandan Prosecutor General in October and Nove@®&TY requesting the transmission of the
outstanding intercepts and recordinfsas well as RFA 0029.11 in April 2019 requestingsirig
intercepts identified after a review of the cormsging call logs.’” The Prosecution also requested
the transmission of any additional intercepts har period 8 to 18 June 2018 that would have been
collected in furtherance of RFA 0061, but the Rwamduthorities had nothing else to discliSe.
Blaszczyk does not know whether the Prosecutionrbasived all intercepts, which could be

checked by comparing them with the call 186s.

52.  Blaszczyk also confirmed that the Prosecution rstagecall data for the period June 2015
to April 2016, July 2017 to October 2017, and Nobem2017 to February 2018 and stated that
it was probably his fault if the call data for theriod from May 2016 to June 2017 had not been
requested’® Blaszczyk was in contact with Witness TNN3, whdpke him in understanding the

call data for the purpose oiter alia, preparing and reviewing his statemefitsBlaszczyk

172 T17 November 2020 pp. 5, 6, 105ee alsoT. 16 November 2020 pp. 65, 66. While Counsel for Ndagijimana
refers to RFA 0029.7, the correct RFA reference appedrs 0929.8SeeT. 17 November 2020 p. 6ee alsdxhibits
3D3 to 3D5. Blaszczyk clarified that the Prosecution retpgtecommunications involving the people targeted in the
RFAs, including other telephone numbers associated to thdrimeluding communications with third parties, and that
it did not limit the request to the communications lestw these peopl&eeT. 17 November 2020 pp. 7, 9-13, 104,
105. Blaszczyk is not aware on what criteria the Rwandarthorities selected the conversations.
SeeT. 17 November 2020 p. 12. He does not know whether Rwandaautiorizes such electronic surveillanSee

T. 17 November 2020 pp. 62, 63ece alsd. 18 November 2020 p. 45.

13T, 17 November 2020 pp. 6, 7. 16, 17, 21, 22, 99-$@8. alsExhibit 3D6. Blaszczyk believes that everything the
Prosecution requested in relation to intercepting was rec#iveebruary 2020Se€eT. 17 November 2020 p. 103.
174717 November 2020 pp. 16-Zee alsExhibits 3D7, 3D8.

175 7. 17 November 2020 pp. 22-2See alscExhibit 3D9. Witnesses ANAE/TNN30 and ANAM/TNN31 wenet
targeted by the requests for interceptions because theypnatected witnesseSeeT. 17 November 2020 pp. 98, 106.
In this regard, Blaszczyk indicated that he must hastedi by mistake in RFA 0029.11 the three calls between
Witnesses ANAE/TNN30 and ANAM/TNN31 that can be found foe tperiod of the interception§eeT. 17
November 2020 pp. 29, 30, 3Bee alsdxhibit 3D11.

176 T 17 November 2020 pp. 26-2Bee alsdExhibit 3D10; Decision on Jean de Dieu Ndagijimana’s RenewetibM
and Augustin Ngirabatware’s Motion for State Production ofubeents, 28 February 2020.

77T, 18 November 2020 pp. 42-44.

78T 17 November 2020 pp. 69, 70, 72, 73.

19T 17 November 2020 p. 73.

180T 17 November 2020 pp. 64-70; T. 18 November 2020 pp. 13-17,, 25 .See alsExhibit 2D2.
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identified in May 2020 only, which he explains big Imattention, that the call data for the period
22 to 26 January 2016 was missing from the regesell logs received in August 201%.

(e) Defence Expert Witness Duncan Brown

53.  Brown, a director and expert witness for Forensidrers Limited specialising in cell-site
analysis and telephone attributi@ﬁ,provided a report for the Defence addressintgr alia, the

reliability of the MTN call data initially providedn multiple formats and of the most recently
regenerated call data provided in a standardises|Errmat:®® as well as a call table using raw

call data records for certain telephone numbers.

54. In general, Brown considered that the regeneratdddata is valid, that it shows the
integrity expected of call data records generatgdametwork operator, and that it is a better
representation of the call records than the dainaitly provided'®® Brown did not identify any
indicators that the original call data records ameeliable, although he could not eliminate the
possibility of manipulatiorjﬁ36 He also confirmed the validity of the roamed andftandard call
data and considered unlikely that it had been ¢abei®’ He compared a sample of intercepts to
the call data records and generally found them doespond, although he identified some
difference in call durations which may be due te thethod used for recording start and end

times®8®

() Deliberations

55. | note that Nzabonimpa and Munyeshuli maintain that intercepts lack probative value
and that Witness TNN9's evidence failed to establigfinitive proof of their authenticit’

Nzabonimpa further maintains his objection regaydihe reliability of the MTN evidenc&’

Ndagijimana mostly challenges the incomplete ctibecof the intercepts’* I note, however, that

81T 17 November 2020 pp. 70-Ree alsd". 18 November 2020 p. 43. Blaszczyk acknowledged that thedpieom

22 to 26 January 2016 is important in the present &es3.. 17 November 2020 p. 72.

182 Exhibit 6D13, paras. 2.1.1-2.17.

183 Exhibit 6D13, paras. 1.1.5, 1.1.7, 2.3%ee alsoExhibits 1D6, 6D14. Brown also provided comments on the
statements of Witnesses TNN3 and TNN&&eExhibit 6D13, paras. 7.3.1-7.4.3.

184 Exhibits 1D13, 6D15.

185 Exhibit 6D13, paras. 5.2.21, 5.3.Kee alsExhibit 6D13, paras. 5.2.11-5.2.20 (identifying issues iati@h to the
call data originally provided).

186 Exhibit 6D13, para. 5.2.21.

187 Exhibit 6D13, para. 5.4.8; Exhibit 1D6, paras. 15-19.

188 Exhibit 6D13, paras. 1.1.12, 6.2.5, 6.2.6.

189 SeeNzabonimpa Final Trial Brief, paras. 39, 61, 63-89; Ndagijien Final Trial Brief, paras. 25, 360; Munyeshuli
Final Trial Brief, paras. 103, 107-110, 121.

190 5eeNzabonimpa Final Trial Brief, paras. 39, 90-99, 140.

191 seeNdagijimana Final Trial Brief, paras. 62, 326-328, 330, 364 372.
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the Accused accepted during Ndagijimana’'s testimibiay the existing intercepts and call data

reflect the actual discussions between him, Nzabpaj Turinabo, and Ngirabatwarg.

56. Having carefully reviewed the material before meanh satisfied that the evidence of
Witnesses TNN3, TNN9, and TNN27 — together with thlevant RFAs tendered in this case and
the evidence of investigator Blaszczyk — suffidigmiuthenticates the interceptions provided by the

Rwandan authorities and the evidence generatedtiynal telecommunication companies.

57.  While | am aware that some aspects of the colleatiothis evidence may raise concerns,
including the late disclosure of most original natepts in February 2020 and the fact that some data
may still be missing, the Defence’s general comestrelated to the neutrality of the investigation
fail to demonstrate that any of the existing evitiehas been tampered witf.In this respect, |
take note of Blaszczyk’s explanations regarding g Prosecution selected telephone numbers
for interception and how some MTN call logs wereritified as missing and later providgd.

| also accept Defence expert Brown's evidence thatregenerated call data shows the integrity
expected from records generated by a network oper#tat he did not find any evidence of
manipulation or fabricatiol?° and that differences in call durations betweenitkercepts and call
data may be due to the recording meth6d.

58.  Finally, | reiterate that the Defence has not shtat the purported incompleteness of the
intercepts renders them wholly unreliable or dertratss any violation of the Prosecution’s

obligation to provide exculpatory matertdl. Whether any gap in the information provided may be
sufficient to raise a reasonable doubt with regarthe Prosecution case will be addressed in the

factual findings whenever the need arises.

3. Evidence Concerning Bank Transfers

59. In addition to the Mobile Money records and bankifioation text messages, which have

been addressed above, the Prosecution tenderetieselmnk information and bank recottfsas

192717 March 2021 pp. 34, 35ee alsd. 17 March 2021 pp. 6, 7, 13, 14 (reflecting that Ndagijianand his co-
Accused read all the documents disclosed to them).

19 3Seee.g., Nzabonimpa Final Trial Brief, para. 62; Ndagijimanmaa Trial Brief, paras. 57, 265, 326, 329, 359, 364,
365, 372; Munyeshuli Final Trial Brief, paras. 79, 85,-10Q.

19 geeegq., T. 17 November 2020 pp. 29, 30, 50, 70-73, 98, 106.

195 Exhibit 6D13, paras. 5.2.21, 5.3.11, 5.4.8; Exhibit 1D6, para915-

198 Exhibit 6D13, paras. 1.1.12, 6.2.5, 6.23e alsdNzabonimpa Final Trial Brief, paras. 75, 78; MunyeshitiaF
Trial Brief, para. 108.

197 SeeDecision on Fourth Bar Table Motion, pp. 7, Se alspe.g., Ndagijimana Final Trial Brief, paras. 13, 62, 326-
328, 361, 372.

198 SeeExhibits P145, P148, P152, P153, P156, P158, P160, P166, PT68PRT8, P179, P183 to P185.
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well as the RFAS® by which they were obtained. The Defence has hallenged them and | am

satisfied of their reliability in view of their prenance and inherent indicia of authenticity.
4. Attribution

60. Subject to specific findings throughout the Judgetnand after having reviewed the body
of communications evidence, | am satisfied thatRhesecution’s attribution of code names as well
as telephone numbers and email addresses asedfiadhe communications evidence discussed in
this Judgement are correétf. Indeed, only one Defendant continues to dispuis thhile the
submissions of the remaining Defendants largely ogl these attributions. | am mindful that in
some cases certain code names are used for tvesethffpeople, are derivative of code names on
the Prosecution’s list, or are not expressly comdion the list. In such cases, | have made
attributions bearing in mind the context, includthg content and timing of the communications. In
addition, it bears noting that, save for limitectances, | have preserved the original phrasing,
spelling, and punctuation of the electronic exclesngithout correcting for grammar and spelling. |
have also inserted references to the person afige cames or in place thereof where witness

protection is an issue.

199 SeeExhibits P141, P144, P150, P173, P177, P181.

200 For the purposes of this Judgement, and having considered theinarations and Mobile Money evidence as well
as Exhibit P229 in context, | consider that the code nanmephehe number, and email attributions — as reflected in
Annexes A.1 and B.1 and as supported by references tec¢bed in Annexes A.2 and B.2 of the Prosecution Final
Trial Brief — are correctContraNzabonimpa Final Trial Brief, paras. 136-148. Certain trapsgferences in Annexes
A.2 and B.2 are off by a page or two, likely as a resuthe Prosecution referring to draft rather than firegcripts.
Seee.g., Annexes A.2 and B.2¢ferring toWitness ANAN, T. 6 April 2021 p. 45 for his telephone numizers code
names, which are contained at T. 6 April 2021 p. #Bj)s, however, does not undermine the evidentiary supportdor th
conclusions, which are demonstrated beyond reasonable doubt iodfe re
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[I. CRIMES: COUNTS 1 AND 2

61. Nzabonimpa, Ndagijimana, Fatuma, and Ngirabatwerecharged with interfering with the
administration of justice in violation of Article(4)(a) of the Statute and Rule 90(A)(iv) of the
Rules under Counts 1 of their respective Indictm&HtThey are also charged with incitement to
commit any of the acts punishable under Rule 9@fA)he Rules pursuant to Rule 90(B) of the
Rules under Count 2 of their respective Indictmentshe basis of the same conduct charged under
Count 1.

A. Payments Made by Ngirabatware

62. Paragraph 23 of thdgirabatwarelndictment alleges that, from approximately Ju@&=to
August 2018, Ngirabatware offered and paid brilbesugh Turinabo, Nzabonimpa, Ndagijimana,
and/or Fatuma to the Recanting Witnesses and legliaries in exchange for their cooperation
with the Ngirabatware Defence and to influence rtipeospective evidence. This section of the
Judgement addresses the chapeau portions of painadged(i)-(iv) and 23(vi) of th&lgirabatware
Indictment that allege specific transfers of morfegm Ngirabatware to Nzabonimpa. The
underlying payments to the Recanting Witnessesoamaiermediaries that are alleged to have been
made from these funds, as well as the allegatidnsstructions to pay or offers of payments
contained in paragraphs 23(v) and 23(vii)-(ix) bistindictment, are assessed elsewhere and in

conjunction with the parallel allegations pleadedhieNzabonimpa et alndictment.

63. The Prosecution submits that — using contrabandnmaamcation devices in the UNDF —
Ngirabatware coordinated with his supporters tdegauoney from bank accounts outside Rwanda
to Nzabonimpa’s son Hippolyte Hirwa, who in turmiarded the funds to Nzabonimpa, either by
bank transfers or through contacts travelling toaRela, as needed to arrange for payments to the
Recanting Witnesses and Intermediaries in ordesetaure and maintain their cooperatihThe

Prosecution relies principally on bank records,teoporaneous communications, and financial

201 5ee infraSection 11.G (for a discussion of the applicable law).

202 prosecution Final Trial Brief, paras. 15-20. Hirwiigials “HH” were often used as code to reference “monay”
“payments”. See eg., Exhibit P722 (text from Ngirabatware to Nzabonimpa anvay 2018) (“[...] So, our person
[Ngirabatware] is preparing to measure the hh plotstferunedibles /ututalibw/ [make payments to the Recanting
Witnesses] before meeting the Totaux [Defence]. Thezeftum [Nzabonimpa] can tell him when at the latest. The
unedibles /Tutalibw/ [Recanting Witnesses] to know thatili be measured again for them [they will be paid] befo
they go in September.”); Exhibit P568 (text from Ngirabatwafdzabonimpa on 28 May 2018) (“Oh! Before June 11,
hh [money/payments] will take the minimum measures hed in September the maximum measures.”); Exhibit P573
(text from Ngirabatware to Nzabonimpa on 30 May 2018) (“[...]Ja8&r[Ndagijimana] and Vum [Nzabonimpa] have
done everything. 2000 hh [money/payments] measured for tutalip [the Recanting Witnesses] available.”).
Ngirabatware then coordinated with his wife to send 2,000 eurdszabonimpa.SeeExhibit P131 (text from
Ngirabatware to his wife on 31 May 2018) (“It is already essary to see how 2000/can be sent/ to Vumb
[Nzabonimpa] and company”).

25
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21988

spreadsheets maintained in parallel by NgirabataaceNzabonimpa to track funds and payments

made as part of the interference schéfe.

1. Financial Spreadsheets Extracted from Ngirabatsared Nzabonimpa’'s Devices

64. Before turning to the specific allegations of paytsefrom Ngirabatware to Nzabonimpa,
the Prosecution relies heavily on spreadsheets weae extracted from Ngirabatware’s and
Nzabonimpa’s devices to prove charged as well abanged paymentS? Ngirabatware makes no
submission as to the probative value or weightet@ttributed to the spreadsheet extracted from his
computer (Exhibit P463°> Nzabonimpa submits that the spreadsheet extrdmted his external
hard drive (Exhibit P229) has no evidentiary weighestablishing monies received or payments
made because the Prosecution failed to: (i) prba¢ the contents of the external hard drive were
exclusively attributable to him and that he creabednodified the spreadsheet; (ii) lead witness
evidence to contextualize the spreadsheet; angiovide evidence corroborating the vast majority

of the entries on the spreadsheet, which are ffe¢sglanatory”’®

65. At the outset, | note that the Prosecution has detnated that the financial spreadsheet
admitted as Exhibit P46 was extracted from one gfrdbatware’s laptops and has not been
modified during the seizure or extraction proc8s-urthermore, Ngirabatware does not contest
the Prosecution’s allegations that it reflects @ord keeping document that he maintained for the
purpose of tracking payments related to his ardteip review proceedings. The spreadsheet —
entitled ‘Révision — Assistance juridiquand when read alongside contemporaneous evidence
reflects Ngirabatware’s efforts to track paymentadm by him to facilitate the review of his
convictions. There is, for example, remarkable tascy with the spreadsheet’s notations of the
payment amount and through whom the money was efladrto Hirwa — Nzabonimpa’s son — and

transactions listed in Hirwa’s bank account, widriances principally related to daf88.n this

203 prosecution Final Trial Brief, paras. 17, Bee alscExhibits P46 (Ngirabatware spreadsheet), P229 (Nzabanimp
spreadsheetpee alsd’rosecution Final Trial Brief, Annex E; T. 21 June 2021 pp. 29-32.

204 35eee.g., Prosecution Final Trial Brief, Annex D.

205 Ngirabatware’s final trial brief contains only one refece to Exhibit P46 and does not address the probative valu
or evidentiary weight that should be attributed t&é@eNgirabatware Final Trial Brief, para. 196, n. 343.

208 SeeNzabonimpa Final Trial Brief, paras. 129-13ge alsdNzabonimpa Final Trial Brief, paras. 431, 432, 436, 445,
453. Nzabonimpa argues that inconsistencies in referencihinwlie spreadsheet suggest the possibility of more than
one user maintaining iSeeNzabonimpa Final Trial Brief, para. 134.

207 Exhibit P46 (with ERN number KA15-1528-1532) was extracted frajinaatware’s Dell laptop and an identical
document was also found on his Samsung laptop, both of whidh last modified on 19 April 2018eeExhibit P110
(Olejniczak Supplemental Report), para. 61. Similarhldoaument with the same file nhame was saved on one of
Ngirabatware’s contraband cellular phoréseExhibit P104 (Murphy Report), paras. 127, 128, 131-144.

208 CompareExhibit P46, p. 2, row 1@ith Exhibit P179 (Hirwa’'s Bank Records, 1-30 November 2015), pntty &;
compareExhibit P46, p. 2, row 23vith Exhibit P156 (Hirwa Bank Records, 1-29 February 2016), eniy 3;
compareExhibit P46, p. 3, row %ith Exhibit P156 (Hirwa Bank Records, 1-29 February 2016), enity 1;compare
Exhibit P46, p. 3, row 3with Exhibit P156 (Hirwa Bank Records, 1-29 February 2016), p.nBy €; compare
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context, and when viewing the record as a whold&jlitxP46 functions as a highly reliable piece of
evidence in terms of tracking monies made availabldirwa —i.e. Nzabonimpa — as Ngirabatware

sought to have his convictions overturned.

66. Turning to Exhibit P229 — the spreadsheet extradteth Nzabonimpa’'s external hard
drive’® — | do not find Nzabonimpa’s suggestion that is e evidentiary value rooted in a
reasonable interpretation of the record. The ewdatemonstrates that the document was extracted
from Nzabonimpa'’s external hard drive — obtainedhattime of his arrest — with no evidence of
modification to the document after its seizf®The document is entitled “aaaafffeee&&’which
corresponds almost identically to the name undeichviNzabonimpa saved Ngirabatware’s
telephone number on his mobile telephone deflicén several respects, entries in Exhibit P229
correspond to entries of payments to Hirwae-Nzabonimpa — as reflected on Ngirabatware’s
financial spreadsheét® As reflected in the Judgement, there is also aiderable body of, for
example, electronically recorded financial transexs that correspond to entries in Exhibit P229 as
well as other circumstantial corroboration dematsig that Exhibit P229 was used to track
incoming and outgoing payments directly related failitating Ngirabatware’'s efforts at

overturning his convictions-*

67. Nzabonimpa points to no evidence that might redsdgrsauggest that Exhibit P229 bears no
relevance to financial transactions occurring i tlontext of obtaining a review of Ngirabatware’s

convictions. To the contrary, the dates in the agisbeet and the code names used for the Recanting

Exhibit P46, p. 4, row 1 (via “Merin"ith Exhibit P168 (Hirwa Bank Records, 1-31 December 2016}, pntry 8
(from Dodzi Sossou Kwami).

209 seeExhibit P109 (Olejniczak Report), paras. 53-58 (assgdbi@ external hard drive’s attributions, and identifying
certain application user names that are undeniablypattaile to NzabonimpapBee alscExhibit P77 (Statement of
Seizure: Nzabonimpa).

210 gee Exhibit P229 (with ERN number KA15-1226-1228); Exhibit P77a{8ment of Seizure: Nzabonimpa);
Exhibit P109 (Olejniczak Report), paras. 64, 65 (noting thatdtteement was created on 15 August 2015, last edited
on 9 February 2018, with the author and last editor marked as’).usketably, | previously relied upon Witness
Olejniczak’s findings that “no evidence that any o€ tReference Files present [on the hard drive seized from
Nzabonimpa] were created or modified after the date afis®i in finding unpersuasive Defence arguments related to
purported irregularities in the handling of seized devicetheyRwandan authorities and gaps in information in relation
to documents that were obtained from Nzabonimpa's externdl drare. SeeDecision on First Bar Table Motion,
para. 38, n. 98. No new evidence or arguments have beentpreeat raise any questions as to the validity of this
conclusion.

211 seeExhibit P112 (Olejniczak Verified Supplement of Extrans), p. 3.

212 5ee eg., Exhibit P200 (text from “aaaafffrrreeeee” to Nzalmopa on 19 December 2017) (“The decision allowing
PR to resign is out. The Chamber ordered that | havevdaveyer, and the dates from 8/2 to 16 / which were sclkedul
for the hearing have been cancelled, to allow the new onepangr him/herself and that a new scheduling order will be
issued.”). The message’s timing and content — conceriagAppeals Chamber’'s decision on Peter Robinson’s
withdrawal — as well as the telephone number’s locatiohaoizania — where Ngirabatware was detained in the UNDF
— without any doubt demonstrate that “aaaafffrrreeeeblgisabatwareSee als&Exhibit P571 (text from Nzabonimpa

to “aaaafffrrreeeee” on 30 May 2018); Prosecution Fimil Brief, Annexes B.1 and B.2.

213 Compare e.g., Exhibit P229, p. 1, row @ith Exhibit P46, p. 1, row 4.

#4geeSection 11.B.1; Section 11.C.1, 2, 4, 5, 6; Section IL[R.
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Witnesses, Intermediaries, and Accused that ardogmg throughout it belie this positiGit The
spreadsheet — when considered within the conteitieofelevant evidence — demonstrates beyond
reasonable doubt that: (i) column A purports toreepnt the dates or approximate dates of
payments made by Nzabonimpa; (ii) column B purptarisst the payees; (iii) column C purports to
detail amounts paid to payees in Rwandan franesc@lumn | purports to indicate the amount in
euros received by Nzabonimpa (or by Hirwa on Nzahpa's behalf) from Ngirabatware (and
intermediaries used by him); and (v) column J pagpdo represent the anticipated, actual, or
approximate date such amounts were either paid fiyabatware or received from him by

Nzabonimpa or Hirwa.

68.  Finally, Nzabonimpa'’s suggestion that there isaso@able possibility that the spreadsheet
was maintained by someone other than himself isrooted in evidence and not supported by
reasonable inference. To the contrary, the recemanhstrates that Nzabonimpa maintained the
spreadsheet as a record of monies received andrp#i@ context of Ngirabatware’s anticipated
review proceedings. That fact that different codenas were not always used consistently or dates
may have been recorded in different manners doeseasonably suggest that this document was
maintained by someone other than Nzabonimpa. Rathesflects the working nature of the
document, maintained by an individual, who was busth other obligations during periods
charged in his indictmeRAt® Whether, in fact, the transactions listed in Ekhit229 occurred and

for what specific purposes will be determined asessary and on a case-by-case basis.

2. Payment: June 2015

69. Paragraph 23(i) of thdlgirabatware Indictment alleges that, on or about 25 June 2015,
Ngirabatware gave Nzabonimpa 2,000 euros, whichbblzianpa used towards bribing the
Recanting Witnesses and Intermediafiég.he Prosecution underlines that Ngirabatware ntiaide
amount available to Nzabonimpa for such purposetlghafter contacting Robinson to initiate a
review of his convictions and relies on the sprbadss extracted from Nzabonimpa’'s and

Ngirabatware’s devices to establish the allegaittn.

415 For the purpose of Exhibit P229, | am satisfied that therdeas a whole demonstrates that the diminutives or code
names employed within the exhibit correspond to the perdensified in Annex A.1 and are supported with references
in Annex A.2 of the Prosecution Final Trial Bri€eeSection I.D.4.

Z85eeeg., T. 21 June 2021 p. 88.

217 The specific payments allegedly made from these fundsalaceset forth in paragraphs 25(i) to 25(iv) of the
Nzabonimpa et alndictment.

218 prosecution Final Trial Brief, paras. 44, 167, 174, n. 882 alsdProsecution Final Trial Brief, paras. 46, 52, 53,
63.
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70. Ngirabatware does not contest that money was senNzabonimpa as alleged in
paragraph 23(i) of thilgirabatwarelndictment but contends that any monies paid bgddnimpa
from funds provided by Ngirabatware were not illg@Nzabonimpa does not specifically address
the allegation that he received money from Ngirabat in June 2015 but generally argues that

related payments allegedly made from such fundsaireriminal®*°

71. Having addressed these threshold consideratiomayd no doubt that Exhibits P229 and
P46, when considered in the context of the recerd @hole, demonstrate that Ngirabatware made
2,000 euros available to Nzabonimpa in June 20hts @llocation of funds has corresponding
entries in both spreadsheét5and precedes organized activity aimed at initéptityirabatware’s
review of his conviction§2? Furthermore, | find that this payment — a subsséhsum and made in
the shadows of any official defence activity — weaed for the purpose of inducing the eventual
cooperation from the Recanting Witnesses and Irgdiamies in order to overturn Ngirabatware’s
convictions. This practice was repeated over the tigee years and, although at the time of this
payment Ngirabatware’s Defence team may not haven bformally recognized by the
Mechanisnt® the payment corresponds to a practice of payirigrnmal supporters to assist

shadow efforts aimed at drumming up evidence aogp@ation throughout the charged period.

3. Payment: October/November 2015 and February/Mabdie 2

72. Paragraph 23(ii) of theNgirabatware Indictment alleges that, on or about 29 and
30 October 2015, Ngirabatware gave Nzabonimpa 5%000s through Hirwa and that Nzabonimpa
used this money towards bribing the Recanting V8gae and Intermediaries in exchange for their
cooperation with the Ngirabatware Defence and tiluémce their prospective evidencé.
Paragraphs 23(iii) and (iv) of this indictment aldege that, for the same purpose: (i) on or about

15 February 2016, Ngirabatware gave Nzabonimpad2e@@os through Hirwa; and (ii) between on

29g5eee.g., Ngirabatware Final Trial Brief, paras. 93-96, 160-1B5; T. 22 June 2021 pp. 56, 57, 69.

220 geeNzabonimpa Final Trial Brief, paras. 419-455.

221 geeExhibit P229, p. 1, row 2 (recording “2000” in column I, afirf 2015 in column J); Exhibit P46, p. 1, row 4
(recording “25.06.2015", “Vumbi” [Nzabonimpa], and “€. @D in the ‘Dates, “Bénéficiaire/Utilisatiori, and
“Montant’ columns, respectively).

222 There is evidence that shortly after, in July 2015, Thanatarted contacting Intermediaries who were used as
conduits in relation to the Recanting WitnessgseExhibit 1D10, call reference numbers 8282 and 8283, 8316 and
8317, 8343 and 8344, 8356 and 8357, 8400 and 1 [sic], 11280 and 2 [dic¢rinare, Maniraguha and Turinabo met
with Withness MT1 in Kampala, Uganda in July 208&8eWitness MT1, 18 March 2021 p. 36; Exhibit P46, p. 1, rows
1,2

223 Munyeshuli's testimony reflects that Robinson was in towith him about assisting Ngirabatware in a request for
review in June 2015SeeMunyeshuli, T. 8 April 2021 p. 69. Ngirabatware signed avgroof attorney allowing
Robinson to represent him with respect to a prospective refjuastview in mid-August 20155eeMunyeshuli, T. 8
April 2021 pp. 69, 70; Exhibits P1708, P1712.

224 The specific payments allegedly made from these famesalso set forth in paragraphs 25(v) and 25(vi) of the
Nzabonimpa et alndictment.
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or about 26 February and 16 March 2016, Ngirabawgave Nzabonimpa a total amount of
6,000 euros through Hirw&> The Prosecution principally relies on bank recomsnmunications
evidence, and the spreadsheets extracted fromtdware’s and Nzabonimpa'’s devices in support

of these allegatiorf$®

73.  Ngirabatware does not specifically dispute thaséhpayments were made to Nzabonimpa
but generally contends that no money was provideditm with criminal intenf?’ Nzabonimpa
argues that it is inappropriate to rely on Hirwhank records in the absence of cross-examination
and that the Prosecution has not proviewer alia, that any payments made to Hirwa were
criminal??® Nzabonimpa also generally submits that relatedngays allegedly made from these

funds cannot be deemed as briffgs.

74. The Prosecution has established beyond reasonahlét dhat, using Hirwa as an
intermediary, Ngirabatware made 5,000 euros aMailedo Nzabonimpa in early November 2015.
Specifically, Ngirabatware’'s spreadsheet recordsagment of 5,000 euros to Hirwa through
“Bosenibamwe” dated for 29 through 30 October 28T his notation is corroborated by Hirwa’s
bank records, which reflect a deposit for the saameount from the same individual on
6 November 2015 with the captionMéssage de Ngirabatware Aug’ Furthermore, the
spreadsheet extracted from Nzabonimpa’s externdldidve also records that a sum of 5,000 euros

was received in November 2013%.

75. As it relates to the alleged later payments in &aty and March 2016, the spreadsheet
extracted from Ngirabatware’s computer shows a arof 2,000 euros to “HH (via Nadine)” on
15 February 20%8% and Hirwa's bank records reflect receipt of themsaamount from

Nadine Dushimiyimana on 17 February 2G16Furthermore, Nzabonimpa’s financial spreadsheet

225 The specific payments allegedly made from these fundslswesat forth in paragraphs 25(vii) to 25(xii) of the
Nzabonimpa et alndictment.

2% seeProsecution Final Trial Brief, paras. 15-20, 44, 71, 72, 7637,790, 95, 167, 174, 181.

227 seegenerally Ngirabatware Final Trial Brief, paras. 94-96, 160-1806-232, 234, 295-299, pp. 17, 33, 56, 82;
T. 22 June 2021 pp. 56, 57, 69.

228 geeNzabonimpa Final Trial Brief, paras. 496-500.

229 geeNzabonimpa Final Trial Brief, paras. 419-429, 456-491.

230 geeExhibit P46, p. 2, row 10 (recording “29.10-30.2015”, “Bosenibamiirwa H.”, and “€. 5000” in theDates,
“Bénéficiaire/Utilisatiofi, and “Montant columns, respectively).

21 gee Exhibit P179 (Hirwa's Bank Records, 1-30 November 2015), pertry 2 (reflecting a payment on
6 November 2015 of 5,000 euros from Aimable BosenibamBes).alsdxhibit P184, p. 7.

232 geeExhibit P229, row 26 (recording “5000” and “Nov-15" in colusnl and J).

233 Exhibit P46, p. 2, row 23 (recording “15.02.2016” and “€. 20@9"the ‘Dates and “Montant columns,
respectively).

234 Exhibit P156 (Hirwa Bank Records, 1-29 February 20163, pntry 3 (reflecting a payment on 17 February 2016 of
2,000 euros from Nadine Dushimiyiman8ge alsd&xhibit P184, p. 8.
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reflects a credit of 2,000 euros on 17 February62f2 Likewise, entries in Ngirabatware’s
spreadsheet reflect payments of 3,000 euros toaHmm26 and 29 February 2016 “via Nadine” and
“via Nkezabera”, respectiveRi® These notations again correspond to bank recaeflscting
payments of 3,000 euros received by Hirwa from ©3$dkezabera on 29 February 2016 and
Nadine Dushimiyimana on 1 March 20%6. The spreadsheet extracted from Nzabonimpa’s
external hard drive further corroborates paymeetgived of 3,000 euros each on 29 February and
1 March 20162

76.  Furthermore, the record demonstrates that paynertswa were followed by immediate

or delayed payments to Nzabonimpa. Hirwa’'s banknedsreflect the deposit of 2,000 euros into
Nzabonimpa’s account on 16 February 26%f&nd Nzabonimpa’s bank notified him the next day
of a roughly equivalent deposit in Rwandan frafiddirwa’s bank records further reflect that he
transferred 1,990 euros to Nzabonimpa on 24 Fepr2@t62*! which corresponds to a bank alert

received by Nzabonimpa the next d45.

77. Likewise, Hirwa's bank records show a 2,000 eurangfer to Nzabonimpa on
3 June 2018 as well as transfers of 850 euros on 16 August62(4,500 euros on
23 August 2016, and 2,000 euros on 29 August 3tfiinally, and consistent with later payments

directed at Nzabonimpa — and referred to as “homeé4irwa also funnelled 3,000 euros to

235 Exhibit P229, row 65 (recording “2000” and “17 fev 2016” inurphs | and J).

236 Exhibit P46, p. 3, rows 2 and 3 (recording “26.02.2016” and “22015”, “€. 3'000”, and “HH (via Nadine)” and
“HH (via Nkezabera)” in theDates, “Montant, and “Dates et OBJET'Scolumns, respectively).

237 Exhibit P156 (Hirwa Bank Records, 1-29 February 20163, pntry 2 (reflecting a payment on 29 February 2016 of
3,000 euros from “Oscar Nkezabera”); (Hirwa Bank Regatd3l March 2016), p. 4, entry 1 (reflecting a payment on
1 March 2016 of 3,000 euros from “Dushimiyimana Nadin88e alsdexhibit P184, pp. 9, 10.

238 geeExhibit P229, rows 71, 72 (recording “3000” in column | and “29 fantl “01 mars” in column J).

239 Exhibit P156 (Hirwa Bank Records, 1-29 February 20163, pntry 1 (reflecting a payment on 16 February 2016 of
2,000 euros to Nzabonimpa).

240 Exhibit P161 (text message from Bke Bank to Nzabonimpa oretiu&ry 2016) (notifying of a credit of 1,529,070
Rwandan francs).

241 Exhibit P156 (Hirwa Bank Records, 1-29 February 20163, pntry 7 (reflecting a payment on 24 February 2016 of
1,990 euros to Nzabonimpa).

242 Exhibit P171 (text message from Bke Bank to Nzabonimpa oreBBugry 2016) (notifying of a credit of 1,521,220
Rwandan francs).

243 Exhibit P160 (Hirwa Bank records, 1-30 June 2016}, entry 1.

244 Exhibit P176 (Hirwa Bank Records, 1 July through 31 August 20163, entries 1 (reflecting a payment on
16 August 2016 of 850 euros to Nzabonimpa), 3 (reflecting a paymer&3oAugust 2016 of 2,500 euros to
Nzabonimpa), 5 (reflecting a payment on 29 August 2016 of 2,000 eui®Eabonimpa); Exhibit P146 (text message
from Bke Bank to Nzabonimpa on 23 August 2016) (notifying of a t#d?,104,700 Rwandan francs with the same
message —rigayo yamafaranda— that was contained in Hirwa’'s bank transfers on 16 25iddugust 2016). These
later payments roughly correspond with an additional 3,500 ¢habdHirwa received in June and July 2016 that are
also reflected in the spreadsheet extracted from Nzabotsirepi@rnal hard driveaCompareExhibit P229, p. 2, row 98
(recording “2000” and 27 juin’ in columns | and Jwith Exhibit P160 (Hirwa Bank records, 1-30 June 2016), p. 2,
entry 6 (reflecting a payment on 27 June 2016 of 2,000 euros Drarh Sossou Kwamiand Exhibit P184, p. 11;
compareExhibit P229, p. 2, row 109 (recording “1500” ar¥“juillet’ in columns | and Jyith Exhibit P176 (Hirwa
Bank Records, 1 July through 31 August 2016), p. 1, entrgfle€ting a payment on 25 July 2016 of 1,500 euros from
Dozi Sossou KwamiandExhibit P184, p. 12.
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Nzabonimpa through Marie Biuttner-Mukantagara witayrpents made to her on 30 and
31 August 2016%° Money continued to flow into Hirwa’s account indnuly 2017*® and at the
end of July 2017 with corresponding amounts then funnelled to Nmitbpa through bank

?48

transfef*® or by delivery through a third part§’

78.  In light of all of the above, the record raises thasonable possibility that not all money
Ngirabatware provided to Hirwa necessarily mad& iNzabonimpa, or made it immediaté?y.
However, the only reasonable conclusion is thattieeged payments of money that Ngirabatware
transferred to Hirwa — collectively reflected iniNgpatware’s and Nzabonimpa'’s spreadsheets and
corresponding bank transfers to Hirwa — were intehtb infuse financial support to Nzabonimpa
that he could direct for the purpose of obtainiogmeration with the Ngirabatware Defence from
the Recanting Witnesses and Intermediaries andnftifiencing their prospective evidence by
ensuring that it remained favourable as Ngirabagwsought to have his convictions overturned.
That the money was intended to be used to pay ¢éwarming Witnesses is underscored, in part, by
the notation in Ngirabatware’s spreadsheet thatQbwber/November 2015 payment was for the

“4 colig’ in the “Dates et Objet column?**

245 seeExhibit P176 (Hirwa Bank Records, 1 July through 31 August 2416, entry 6 (reflecting a transfer of 2,500
euros from Hirwa to Marie Bittner-Mukantagara on 30 August 24Gil6 the notation Amafaranga yo nohereje mu
rugo’), p. 4, entry 1 (reflecting a transfer of 500 euros fidinwa to Marie Bittner-Mukantagara on 31 August 2016
with the notation Igice cyari gisigaye ku ma faranga nzohereza mu'tudgeee alsdxhibit P184, pp. 14, 15.

246 geeExhibit P152 (Hirwa Bank Records, 1-31 July 2017), p. 1,yebt(reflecting a deposit of 490 euros from
Dodzi Sossou Kwami to Hirwa on 17 July 2017); Exhibit P184, pTh& deposit was far below the expected amount
of 5,000 euros, which was rectified through the following depafs#,230 euros in Hirwa’s account on 28 July 2017.
See eg., Exhibit P641 (text from Hirwa to Nzabonimpa on 17 July 2017 at2125) (“| see they sent 490 Euros”);
Exhibit P650 (text from Nzabonimpa to Hirwa on 17 July 20172a16:53) (“They were supposed to send 5000 euros.
But now you are saying 490 or 49007 Send it to the bank inatedg); Exhibit P642 (text from Hirwa to Nzabonimpa
on 17 July 2017 at 12:38:04) (“It is 490 it is what | can seEXhibit P201 (text from Hirwa to Nzabonimpa on
17 July 2017 at 12:38:30) (“Maybe they'll send it in instaignts”). See alsdxhibits P643, P644, and P645.

247 Exhibit P152 (Hirwa Bank Records, 1-31 July 2017), p. 2, ehtfteflecting a deposit of 4,230 euros from Dodzi
Sossou Kwami to Hirwa on 28 July 2017); Exhibit P184, p. 20.

248 Exhibit P152 (Hirwa Bank Records, 1-31 July 2017), p. 2, éhireflecting a transfer of 2,500 euros from Hirwa to
Nzabonimpa on 31 July 2017).

249 geeExhibit P152 (Hirwa Bank Records, 1-31 July 2017), p. 3, entfyefiecting a transfer of 2,500 euros from
Hirwa to Marie Buttner-Mukantagara on 2 August 2017); Ext#ii84, p. 21See alsdExhibit P657 (text from Hirwa

to Nzabonimpa on 31 July 2017 at 6:23:18) (“If it was smturgent | would have given it to Madeleine next week. |
heard her say that she is coming next week”); Exhibit P658& ftem Nzabonimpa to Hirwa on 31 July 2017 at
12:19:18) (“Ok, give the one you were supposed to sendrtom to Madeleine. I'll arrange the rest. If she égning
next week let me wait”); Exhibit P653 (text from Hirwa Wzabonimpa on 2 August 2017 at 8:28:09) (“I sent the
money to Madeleine, so it will reach you next week”); lBkhP702 (text from Hirwa to Nzabonimpa on
11 August 2017 at 11:54:18) (“So, mado has 2500 euros. There ifdt20@ other man’s affairs.¢. Ngirabatware],
200 for Ariane’s laptop and 80 for Jules to utilise in thechase of the legs for his machine.”).

280 seeProsecution Final Trial Brief, n. 38.

21 The record is replete with the Accused using the tephaté” — the translation ofcblis’ — in reference to the
Recanting Witnesses in October and November 28&8.e.g., Exhibit P234 (text from Turinabo to Nzabonimpa on
18 October 2015) (“[...] The other lady is arriving on Wednesdayagira [Twagirayezu] from Gisa also called, when
are we going to meet to plan about the management &?pjpExhibit P245 (text from Turinabo to Nzabonimpa on
22 October 2015) (“[...] the training has started, on ghaes they found a lot of couch grass but there is hope. The
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79.  Similarly, the timing of Ngirabatware’s transfers Hirwa in late October 2015 and
February and March 2016 track watershed momerttseifforts to obtain recantations and secure
continued cooperation. Specifically, the transferQctober 2015 tracked with efforts aimed at
obtaining the recantations letters from the Reogntitnesses and the payments in February and
March 2016 followed the mailing of recantation atwhsent letters obtained from them. The
ensuing sections reflect that these transfers sporeded with payments in Rwanda to Recanting
Witnesses and Intermediaries for the purpose airgeg their cooperation with the Ngirabatware
Defence. Furthermore, the same is true for the angeld money transfers in July and August 2016
and July and August 2017 discussed above. As agktian the sections below, they track critical
periods where the Recanting Witnesses were expdotdae interviewed by the Defence and

Prosecution and corresponding payments were made.

80. Furthermore, | have carefully considered contemstitimt Ngirabatware did not have a
funded Defence team and that his provision of fuonddzabonimpa as well as amounts paid to the
Recanting Witnesses and the Intermediaries are amble to payments made by investigators
working at the behest of the Mechanism. Howeverirdgtware made substantial amounts of
money available to informal supporters — who wedelén from and not directly accountable to the
Mechanism and the professional and ethical obbgatiit imposes on persons working for the
Defence — at a time when Ngirabatware had recognizefence assistance with respect to his
proceedings before the MechaniéthAs discussed in the sections below, the charggdeats
correspond to the ongoing practice of paying infalrsupporters to assist shadow efforts aimed at
securing and maintaining cooperation of persons wdwd give favourable evidence throughout

the charged period.

81. Based on the foregoing, | find that Ngirabatwargoagh payments to Hirwa, made
available to Nzabonimpa: (i) 5,000 euros on or al28uand 30 October 2015; (ii) 2,000 euros on or
about 15 February 2016; and (iii) a total of 6,06Qros on or about 26 February and
16 March 2016. | further find that Ngirabatware matese payments for the purpose of securing
the Recanting Witnesses’ and Intermediaries coatingooperation and to ensure that the
Recanting Witnesses maintained their recantatiansnquiries into Ngirabatware’s anticipated

review proceedings continued.

owner of the plot asked for more on top of the gifts andafriis the final because Tot [Defence] is returning on
Saturday. [...]"); Exhibit P203 (text from Ndagijimana to habo on 8 November 2015) (referring to Witness
ANAM/TNN31 as a “plot”). See alsoExhibit P372 (text from Turinabo to Nzabonimpa on 28 January 2016)
(discussing the consent letters and referring to WitnesiNé&/TNN30 and ANAM/TNN31 as “the 2 plots”).

%2 The record reflects that Ngirabatware signed a powettofney allowing Robinson to represent him with respect

a prospective request for review in mid-August 2@é&eExhibits P1708, P1712.
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4. Payment: December 2017

82. Paragraph 23(vi) of theNgirabatware Indictment alleges that, between 12 and
21 December 2017, Ngirabatware coordinated withbNmanpa the transfer of money into the
bank account of Hirwa with the intention of providithat money to Nzabonimpa for the purposes
of paying the Recanting Witness83.The Prosecution principally relies on bank recoaasl
communications evidence in support of this allesgticontending that this transfer took place in
the context of a series of bribes paid at the eén@047 as the timing of the review hearing was
delayed™*

83.  Ngirabatware does not specifically dispute thattthasfer of funds and related payment to
Witness ANAN occurred in December 2017 but contetiust they cannot be construed as
criminal 2°° Nzabonimpa also argues that the allegation thi hesponsible for the coordination of
funds to Hirwa for the purposes of paying protectéthesses does not amount to criminal conduct
and that the Prosecution failed to establish thetdnimpa was the one coordinating payments as
well as the source of the funds, the means by wiheiz were transferred to Hirwa and onwards to
Nzabonimpa, and the purpose of such transfer ofidfii Nzabonimpa also disputes that any

payment to Witness ANAN allegedly made from thaseds was criminet>’

84. | note that communications evidence reflects migtgxchanges between Ngirabatware and
Nzabonimpa during the relevant period coordinatirgtransfer of money into the bank account of
Hirwa, as well as messages between Hirwa and Naalpandiscussing the provision of that money
to Nzabonimp&>® Hirwa’s bank records reflect a deposit of 2,49€oewn 15 December 2017,

after Hirwa was able to travel with the morfé&S.

%3 The specific payments allegedly made from these furedslao set forth in in paragraph 25(xv) of Meabonimpa

et al. Indictment.

24 seeProsecution Final Trial Brief, paras. 116, 167, 174, n. 453.

255 seeNgirabatware Final Trial Brief, paras. 160-174, p. 33.

256 seeNzabonimpa Final Trial Brief, paras. 496-500.

257 seeNzabonimpa Final Trial Brief, paras. 419-429, 501-505.

28 geeeg., Exhibit P621 (text from Nzabonimpa to Hirwa on 12 December 206758t44) (“Has the other man pass
on the money through you? He wishes that you bring it"); lEkHP625 (text from Hirwa to Nzabonimpa on
12 December 2017 at 8:16:31) (“It would help if he seabd | bring it with me but then he would have to get it to me
by Thursday”); Exhibit P689 (email from [Ngirabatware][lMzabonimpa] on 12 December 2017 at 20:15:14).("
Uwacu [Ngirabatware] a parlé de 2 500 000 pour la parcelletfwss] de chez nous et les autres ont compris 2 500
pour la parcelle de chez eu®ans ce cas, c'est cela que hh [Hirwa] fera parvenir a {Naabonimpa] [...T); Exhibit
P622 (text from Nzabonimpa to Hirwa on 14 December 20558 15) (“[...] The other man told me that you will
bring me 2500. Check if it has come”); Exhibit P626 (texinfrHirwa to Nzabonimpa on 14 December 2017 at
8:31:18) (“It has not yet arrived here”); Exhibit P513 (terhi Nzabonimpa to Ngirabatware on 14 December 2017 at
8:34:12) (“Hh [Hirwa] wants the things to be completed todlalgkhibit P627 (text from Ngirabatware to Nzabonimpa
on 14 December 2017 at 11:08:02) (“[...] did hh [Hirwa]]tlasght, | hope on time!”); Exhibit P630 (text from
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85. Notwithstanding, on 21 December 2017, Ndagijimamgzabonimpa, and Turinabo
discussed how much money was needed for Witness MMNAIN31 and Twagirayez®® and
Nzabonimpa later confirmed to Ngirabatware on 2tdbeber 2017 that: “2, 4 has reached its
destination.?®? | have also determined that the alleged paymeiwitoess ANAN was made on
28 December 20173

86. In view of the above, | find that the record estli®s beyond reasonable doubt that,
between 12 and 21 December 2017, Ngirabatware icated the transfer of funds to Nzabonimpa,
through Hirwa, and instructed Nzabonimpa to malkeghyments as alleged, with the intention of

providing that money to Nzabonimpa for the purpasgsaying protected witnesses.

B. Interference Related to Withesses ANAE/TNN30 and ANM/TNN31

87. Ngirabatware, Nzabonimpa, and Ndagijimana are duhrgith interference related to
Witnesses ANAE/TNN30 and ANAM/TNN31, the two mainoBecution witnesses underpinning
Ngirabatware’s conviction for genocide. Their indients allege that the Accused directly or
through others, including Maniraguha and Mukamishi@rfered with the administration of justice
by: (i) pressuring or inducing Witness ANAE/TNN3AdcaWitness ANAM/TNN31 to recant their
trial testimonies and cooperate with the Defenidedirecting them on what to say when requested
to meet with the Prosecution or during interviewshvbefence counsel; and (iii) offering or paying

them money in exchange for their cooperation ardftoence their prospective evidence.

1. Pressure and/or Inducement

88.  The Prosecution charges that: (i) Witness ANAE/TEN®as pressured to cooperate with
the Defence in Kampala, Uganda in mid-August 2qiipWitness ANAM/TNN31 was pressured
or induced to sign a recantation letter betweenokrt and November 2015; and (iii) both

witnesses were pressured in January 2016 at Matnakket in Gisenyi to consent to meet with the

Nzabonimpa to Hirwa on 14 December 2017 at 12:31:14) (“But henfasned me that he sent it in the evening. It is
not yet too late. Check later whether they have sent it”).

259 Exhibit P166 (Hirwa Bank Records, 1-31 December 2017), pntry 3 (reflecting a payment from Kwami Sossou
of 2,490 euros on 15 December 20158e alsdxhibit P184, p. 22.

260 Exhibit P631 (text from Nzabonimpa to Hirwa on 14 Decendd7) (“Ok. We have to look for a way to get it to

those it is supposed to go to when you get here”); HExtp17 (text from Nzabonimpa to Turinabo on

19 December 2017) (“He/she will let me know if theraigthing that has been deposited on Thursday”).

281 Exhibit P520 (text from Ndagijimana to Nzabonimpa on 21 Decer®®&7 at 7:01:46); Exhibit P522 (text from

Nzabonimpa to Ndagijimana on 21 December 2017 at 7:09:38); Ex&ibit @ext from Turinabo to Nzabonimpa on

21 December 2017 at 17:55:42); Exhibit P523 (text frabonimpa to Turinabo on 21 December 2017 at 18:13:44).
262 Exhibit P632 (text from Nzabonimpa to Ngirabatware on 21 Deceg{li).

263 geeSection 11.C.6.
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Defence?® Ngirabatware, Nzabonimpa, and Ndagijimana chadeig credibility of the witness,
dispute that any pressure was applied or theirlwavoent in it, and contend that the witnesses

genuinely recantetf®

89. It is not reasonably disputed, and | accept, than®¥s ANAE/TNN3O0 travelled on an

overnight bus to Kampala, Uganda, with Maniraguhat, on arrival, she was greeted by Witness
MT1, that Maniraguha met with Ngirabatware’s Defeounsel, Peter Robinson, and that the two
returned to Rwanda the next day. Certain basicsfacincerning the recantation of Witness
ANAM/TNN31 are also not in dispute, namely: (i) Njfjamana phoned her on 21 October 2015,
met with her at Mahoko market in Gisenyi on 22 @eto2015 and again at Mukashima’s home on
23 October 2015; and (ii) a recantation letter \wespared and Ndagijimana met with Witness
ANAM/TNN31 in Remera, Kigali on 16 November 2015 avh she signed the letter recanting her
Ngirabatware trial testimony. | also accept Ndaggna's testimony, which was candid and given
against interest, that, after she signed, he peavider with 300,000 Rwandan francs with the

promise of moré®®

90. Turning to the Ngirabatware Defence’s efforts taeineith these witnesses, there is also no
dispute that Witnesses ANAE/TNN30 and ANAM/TNN3liimly refused to consent to meet with
the Defence and that, on 27 January 2016, the s@&® signed pre-prepared consent letters
provided by Ndagijimana in the presence of Manitegat Mahoko market in Gisenyi. The consent
letters and Witness ANAM/TNN31's recantation letteeere sent in February 2016 to the

Mechanism via DHL.

264 Nzabonimpa et alndictment, paras. 21(i), 21(ii), 21(iviNgirabatwarelndictment, paras. 20(i), 20(ii), 20(ivBee
also Prosecution Final Trial Brief, paras. 26, 27, 29, 32, 453062, 73, 164, 171, 177. Although paragraph 21(iv) of
the Nzabonimpa et allndictment and paragraph 20(iv) of thégirabatware Indictment stated that Witnesses
ANAE/TNN30 and ANAM/TNN31 were pressured andiloducedto sign the consent letters at Mahoko market on 27
January 2016, the Prosecution Final Trial Brief makeardleat this allegation is being pursued solely on the ledsis
pressureSeeProsecution Final Trial Brief, paras. 32 (“[Witness ANANAINI31]'s evidence that sheas forcedo sign

a pre-prepared Consent Letter at Mahoko Market is consistémboth [Withess ANAE/TNN30]’s and Ndagijimana’s
testimony”), 73 (“On 27 January 2016, Ndagijimana and Maniragotet [Withesses ANAE/TNN30 and
ANAM/TNN31] at Mahoko Market, where Ndagijimanpressuredthem to sign the Consent Letters”), 177
(“Ndagijimana, in particular: [...] was involved in actiottspressurgWitnesses ANAE/TNN30 and ANAM/TNN31]

to meet with the Defence to discuss their recantationsluding providing [Withesses ANAE/TNN30 and
ANAM/TNN31] with pre-written letters authored by Ngirabatre in which [Witnesses ANAE/TNN30 and
ANAM/TNN31] purportedly agreed to meet with the Defeneed meeting with [Witnesses ANAE/TNN30 and
ANAM/TNN31], with Maniraguha, at Mahoko Market on or abd®it January 2016, angressuring [Withesses
ANAE/TNN30 and ANAM/TNN31] to sign these letters”) (ehgsis added).

265 Ngirabatware Final Trial Brief, paras. 181-199, 240:26&rabonimpa Final Trial Brief, paras. 196-271;
Ndagijimana Final Trial Brief, paras. 4-15,197-243, 388e alsd\dagijimana Final Trial Brief, paras. 118, 120-181,
245-270.

266 Ndagijimana, T. 15 March 2021 pp. 54, 55.
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91. A central tenet of the Prosecution’s case is thairdibatware, Nzabonimpa, and
Ndagijimana paid Witnesses ANAE/TNN30 and ANAM/TNN3or their cooperation with the
Ngirabatware Defence in connection with the revaceedings in amounts exceeding millions of
Rwandan francs. The Accused acknowledge that pagnveere made over the course of several
years, and, as discussed elsewhere in this Sethierg is indeed ample evidence on the record to
support this. The evidence also tends to show th&t money was sought by Witnesses
ANAE/TNN30 and ANAM/TNN31 as a condition precedémt their cooperation.

92.  Against this backdrop, | find it highly problematibat Witnesses ANAE/TNN3®’ and
ANAM/TNN312%® both essentially denied receiving any money frdma Accused other than
perhaps periodic expenses for transport to vamoestings. This raises very serious concerns about
their credibility and their motivations for origiltya cooperating with the Ngirabatware Defence.
The evidence strongly indicates that they coopdrdta financial reasons and this raises
considerable doubt with respect to the Prosecugioase, and the evidence of the two witnesses,
that pressure was brought to bear on them andthlegt only cooperated based on fear. In this
respect, | am also mindful of the transcript of iatercepted conversation from 3 August 2017
between Witnesses ANAE/TNN30 and ANAM/TNN31 wherthey appear to discuss the possible
consequences of being charged based on their aticenst and seemingly agree it would be

preferable to maintain their original testimony amsist that they were instructed to recanit.

93. There are also examples where Witness ANAE/TNN3@iedkat the review hearing that
she was in contact with Witness ANAM/TNN31 at keyirs during the eventé’ However, there

is extensive documentation of their contacts, cotraéed around, for example, periods where the
Witness Support and Protection Unit of the Mechanf8NVISP”) was in contact with them or they
were to meet with a parfy! Witness ANAE/TNN30 also denied at the review hegithat she had
the ability to write a SMS, and yet the recorddplete with text messages from her to otA&rs.

These aspects of their testimony go to the coréheif credibility in relation to the allegations

267 5ee eg., Witness ANAE/TNN30, T. 30 October 2020 pp. 18-20 (“Nobody evee gae money. It is true that my
ticket was paid for. That, | recognise. If | had nekdeoney, | would have been given a lot of money, becdoset
people do have money. [...] And if they have given me monesuld have said so. But | am not for sale and if that
had been the case, | would have been given money. [...] Are yog tayisay that | did not recant because they did not
give me money? They do have money. But | have just toldhatu am not for sale and | am incorruptible.”).

%8 5ee eg., Witness ANAM/TNN31, T. 2 November 2020 p. 79 (‘I expkd wherefore | received the money that |
received. It was for me to pay for my transportatiaef | did not receive any other amounts for any othaored).

269 geeExhibit 3D23 (intercept of Witness ANAE/TNN30 callingithess ANAM/TNN31 on 3 August 2017), pp. 4-6.
27%\wjitness ANAE/TNN30, T. 30 October 2020 pp. 15-18.

27 witness ANAE/TNN30, T. 27 October 2020 pp. 30-39, 81-88.

272 \Witness ANAE/TNN30, T. 30 October 2020 pp. 85-87.
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against the Accused that are otherwise not dispbiedhe parties or corroborated by reliable

evidence.

(a) Kampala, Uganda

94.  Specifically, with respect to the trip to Ugandas, reoted above, there is no dispute that
Witness ANAE/TNN3O0 travelled to Kampala with Margeha in mid-August 2015, where they
saw Witness MT1 and Maniraguha met with Robinsooweler, Witness ANAE/TNN30’s
attempt to corroborate her purported fear of gatmétampala in August 2025 by pointing to a
contemporaneous letter that she wrote to her pa@mtl5 August 2075* — the insisted date of
departure — leaves the impression of a recentdation. The existence of this letter first came to
light in her statement to the Prosecution of 2Quday 2020, wherein she insists that she left fer th
two day trip with Maniraguha on a Thursday, 15 AstgP015 and dated the letter that day before
giving it to her parents prior to departdfd.The problem with this statement is that there is
documentary evidence placing Maniraguha’s interyi@and therefore her, in Kampala on 15
277

August 2015'¢ and immigration records show a return on 16 Au@@st5;"* which means that

she in fact left on 14 August 2015 in view of themight journey’®

95.  As such, while | have no doubt that Witness ANAEN30 travelled to Kampala, Uganda,
the Prosecution has not proven beyond reasonabilet dioat it was the result of fear or pressure.
The more likely explanation is that there was afficial incentive, as discussed below. Given my
concerns with her credibility, | can also not addegr uncorroborated assertion that she spoke by
telephone directly with Ngirabatware. No Accused dbarged with inducing Witness
ANAE/TNN30 in relation to her trip to Kampala, Ugsm and | find that the Prosecution has not

proven that any of them pressured her in connegtitimit.

96. Turning to a related allegation that Ngirabatwand &lzabonimpa paid a bribe of 350,000
Rwandan francs allegedly to Maniraguha in August5%3° it is not disputed that the subject of

Maniraguha’s interview with Robinson in Kampala wag anticipated recantation of Witness

23 \witness ANAE/TNN30, T. 26 October 2020 pp. 22, 23, 26-3B0TOctober 2020 pp. 57, 58.

274 \Vitness ANAE/TNN30, T. 26 October 2020 pp. 21-26; T. 27 Oct@eo pp. 10-12; T. 30 October 2020 pp. 74,
87, 88; Exhibit P2.

27T 27 October 2020 pp. 18, 1See alsdxhibit 1D1, paras. 5, 7.

278 Exhibit 1D4, p. 1.

277 Exhibit 1D2, p. 2.

278 Moreover, 15 August 2015 was a Thursday only in 2019, whigjyest that this letter and the information for her
20 January 2020 statement may have been produced with ttarssiof a recent calendar.

279 Nzabonimpa et alndictment, para. 25(i)Ngirabatwarelndictment, para. 23(i)(aSee alsd®rosecution Final Trial
Brief, paras. 46, 167, 174; Nzabonimpa Final Trial Brief, pa5&86, 537 (arguing that the evidence for this allegasion i
“negligible” and does not demonstrate that the paymenintaisded to improperly influence Witness ANAE/TNN30).
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ANAE/TNN30.2%% Support for this payment to Maniraguha comes fthenspreadsheets retrieved
from Nzabonimpa’s external hard drive and Ngiralzaeis computer which shows that
Ngirabatware made 2,000 euros available to Nzabpmiraround 25 June 20%5 and that
Nzabonimpa received that money the same mSthhe spreadsheet retrieved from Nzabonimpa’s
external hard drive further suggests that he pambrion of these funds, specifically 350,000

Rwandan francs, to ManiraguFﬁi.

97.  Although there is no other evidence that this paynveas made, such as Mobile Money
records, | am convinced given the pattern of paymanthis case that the entry on the spreadsheet
indicates that a payment was indeed made and downgtls the purpose of securing Maniraguha’s
cooperation with the Ngirabatware Defence. In thipect, Withess MT1 acknowledged paying for
Maniraguha’s and Witness ANAE/TNN30’s lodging, the did not pay for their travé}* There
simply is no other explanation for how Maniragulmal &Vithess ANAE/TNN30 would have been
able to travel to Kampala, Uganda or why they wdwdste done so without some form of financial

incentive from the Accused.

(b) Witness ANAM/TNN31’s Recantation

98. Along the same lines as with Witness ANAE/TNN30hdve considerable doubt that
Witness ANAM/TNNS31 agreed to recant in October &aember 2015 based on her account of
threats from Ndagijiman®> | am mindful that there is some corroboration & hccount in the

form of testimony from Witness TNN##° The other evidence, including from Ndagijimana who
testified about paying Witness ANAM/TNN31 300,00@vé&hdan francs after she signed her
recantation lette?’ and the other evidence of payments made discuissatis Judgement,

however, strongly indicate that the motive was friicial, and | accept that this is the more

reasonable explanation for her cooperation baseberecord as a whole.

99. In this respect, the evidence does show that WStWd$AM/TNN31 was induced to sign

the recantation letter in November 2015 by the paynor promise of payment of an extensive

280 Exhibit 1D4, pp. 1-3.

21 gee Exhibit P46, p. 1, row 4 (recording “25.06.2015”, “Vumbi’, dan‘€. 2000” in the Dates,
“Bénéficiaire/Utilisatiofi, and “Montant columns, respectively). In the context of this spedifansaction and in light
of the considerable evidence reflecting Nzabonimpa wasredf¢éo as “Vumbi”, there is no doubt that “Vumbi” is a
reference to Nzabonimpa on Ngirabatware’s spreadsheet.

282 gaeExhibit P229, p. 1, row 2 (recording “2000” in column I, ajudrt 2015 in column J).

283 Exhibit P229, p. 1, row 3 (recording “L” [Maniraguha] in @min B and “350,000” in column C).

284\\jitness MT1, T. 18 March 2021 pp. 52, 53.

25 \Witness ANAM/TNN31, T. 2 November 2020 pp. 10-17.

26 gee g g., Witness TNN11, T. 9 November 2020 pp. 45-51. In this respech also mindful of Witness TNN11's
status in this case and view her evidence with caution.
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amount of money. Ndagijimana testified that Witn@&8AM/TNN31 sought 1,500,000 Rwandan
francs during his meeting with her at Mukamishadsige on 23 October 2015 and that he paid her
300,000 Rwandan francs as an initial payment ohldéember 2015 after she signed the I€tter.
Ndagijimana’s testimony also extensively discussbgr payments he made to the witness, which
he believed totalled 1,500,000 Rwandan fraficand as discussed below there is clear evidence of
continued payments until 2018. Even if Ndagijimanay have sincerely believed that Witness
ANAM/TNN31 was genuinely recanting, these paymevese made to ensure her cooperation with
the Defence. There is also no other reasonablaeapbn than that this was done at the behalf of

Ngirabatware.

100. Turning to the recantation letter, it is allegeattit was prepared by Ngirabatware and
transmitted to Nzabonimpa for Witness ANAM/TNN31 sign and later transmitted to the
Mechanism by Nzabonimpa by DHE® The Prosecution submits that similarities in theee
recantation letters sent to the Mechanism as veeliiraft versions of Witness ANAM/TNN31’s
recantation letter extracted from electronic devitelonging to Nzabonimpa and Ngirabatware
prove that Ngirabatware prepared the léiteiNgirabatware disputes that he prepared Witness
ANAM/TNN31's letter pointing to forensic evidencéat he possessed a copy only on 16
November 2015, the date of signing, and that theadaga suggests that the first copy is the same in
terms of content as the version that Nzabonimpa@dand printed on 14 November 201%.
Nzabonimpa submits that the metadata is unreliabtdowing the transmission of the document to
Witness ANAM/TNN31 and also that mailing the lett@nnot amount to contenﬁ?ﬁNdagijimana
testified that the letter was printed and givenhitm by Nzabonimpa, who asked him to have
Witness ANAM/TNN3L1 sign it**

287 Ndagijimana, T. 15 March 2021 pp. 54, 55.

88 Ndagijimana, T. 15 March 2021 pp. 50-59. | am mindful thaadjijimana’s testimony indicates that, in his view,
the witness did not know that she was going to receive the motiéafter she signed. In my view, this does not alter
the fact that it would have been expected and that the Accusedttkaewas the price to pay for her cooperatioee
Ndagijimana, T. 15 March 2021 p. 54 (“We explained to [Nzabpaijnthe details regarding my meeting with Witness
[ANAM/TNN31] in the home of [Mukamisha], and | added thetftmat after my meeting with her, she had asked for
1.5 million Rwandan francs for the testimony she was gamirgive. [Nzabonimpa] was, in turn, surprised. However, he
added that if Witness [ANAM/TNN31] is asking, as compensafiow her testimony, 1.5 million Rwandan francs, well,
if she indeed wants to recant her testimony, we can loath&ramount of money and give her. If she’s asking for that
amount of money to tell the truth, to recant her testimamycan find the wherewithal to give her the amount she’s
asking for.”).

289 Ndagijimana, T. 15 March 2021 pp. 58, 59.

290 Nzabonimpa et alindictment, para. 21(iv)\girabatwarelndictment, para. 20(iv)See alsd®rosecution Final Trial
Brief, paras. 61, 62, 74, 164, 171.

291 prosecution Final Trial Brief, paras. 32, 61.

292 Ngirabatware Final Trial Brief, paras. 248, 249.

293 Nzabonimpa Final Trial Brief, paras. 252, 260, 261.

294 Ndagijimana, T. 15 March 2021 p. 54.
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101. For the purpose of this allegation, which basemio@l liability on the Accused pressuring
and/or inducing Witness ANAM/TNN31 to recant hestimony, | find it unnecessary to delve into
the finer points of who authored the recantatidteteand its mailing. In my view, such actions
could not amount to acts of pressure or inducenrerthe context of this case and are only
background. The same is true for the allegatioris vaspect to the preparation and mailing of the

consent letters”®

(c) Mahoko market

102. For the concerns expressed above, | also do no¢pacihe aspects of Witnesses
ANAE/TNN30’s and ANAM/TNN31’s accounts of being psured to meet with the Ngirabatware

Defence at Mahoko market on 27 January 2016.

103. The Prosecution also charges a payment made toe8$itANAM/TNN31 on 25 January
2016 coordinated by Nzabonimpa and Ndagijiman&lation to the alleged pressure applied to her
at Mahoko market in order to have her sign a lettersenting to meet Ngirabatware’s courigel.
Ngirabatware argues that he had no knowledge of apgcific payments to Witness
ANAM/TNN31 and it was only intended that she bemeursed for reasonable expenses, such as
travel?®” Nzabonimpa contends that the record fails to éistathis payment occurred as allegéd,

or, alternatively, that the payment is crimif3l.

104. | have no doubt that Nzabonimpa, with the fundwioled for by Ngirabatware and with the
help of Ndagijimana, initiated a payment of appnoxiely 30,000 Rwandan francs to Witness
ANAM/TNN31 on 25 January 2016. Notably, that momirNzabonimpa withdrew 150,000
Rwandan francs from his baf¥. Later that day Ndagijimana sent Nzabonimpa Witness
ANAM/TNN31’s phone numbéP* and the two exchanged further texts with Nzaboaimgking if

“he/she has received ? and Ndagijimana replying that “[h]e/she immedigtigiformed me that

29 5ee Nzabonimpa et ahdictment, para. 21(iv)Ngirabatwarelndictment, para. 20(iv).

29 5ee Nzabonimpa et. dhdictment, para. 25(v)\girabatwarelndictment, para. 23(ii)(aBee alsd®rosecution Final
Trial Brief, paras. 72, 174, 181. The Prosecution points tdeadpd payments around the time of the 19 January 2016
meeting with the WISP tointer alia, Witnesses ANAE/TNN30 (through Maniraguha) and ANAM/TNNEkee
Prosecution Final Trial Brief, para. 71, n. 271. | haeasidered this evidence but find it unnecessary to raale
findings on it.

297 seeNgirabatware Final Trial Brief, paras. 295, 296, 298.

2% seeNzabonimpa Final Trial Brief, paras. 456, 45@e alsdNzabonimpa Final Trial Brief, para. 133.

299 seeNzabonimpa Final Trial Brief, paras. 458, 452e alsdNzabonimpa Final Trial Brief, para. 200.

300 5eeExhibit P182 (text from Bke Bank to Nzabonimpa on 25 Jan2@tg5 at 8:19:59).

301 Exhibit P367 (text from Ndagijimana to Nzabonimpa on 25 Jan2@46 at 11:20:56) (sending Witness
ANAM/TNN31’s phone number)See alsdxhibit P82.

302 Exhibit P368 (text from Nzabonimpa to Ndagijimana on 25 Janu@t at 12:19:01).
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he/she received it?® That day, Witness ANAM/TNN31 received 29,750 Rwamdrancs from a
Mobile Money merchaft* and a corresponding entry is found in Nzabonimgeigment sheet

extracted from his external hard driif8.
(d) Conclusion

105. In sum, with respect to the allegations in the dtdent, | find established that
Ngirabatware and Nzabonimpa paid Maniraguha 350(88@ndan francs in August 2015 to secure
his cooperation with the Defence. | also find provmyond reasonable doubt that Ngirabatware
and Ndagijimana induced Witness ANAM/TNN3L1 to retichar testimony and that they paid her
approximately 30,000 Rwandan francs on 25 Janu@i 2vith the intent to secure her continued
cooperation with the Defence. However, | do nodfihat the Prosecution has proven beyond
reasonable doubt that Ngirabatware, Nzabonimpa, Nalagijimana pressured Witnesses
ANAE/TNN30 and ANAM/TNN3L1 to recant their testimony to cooperate with the Defence.

2. Payments: February 2016

106. The Nzabonimpa et aland Ngirabatware Indictments allege that, on 2 February 2016,
Nzabonimpa, with money given from Ngirabatware dpai‘bribe” of 99,450 Rwandan francs each
to Witnesses ANAE/TNN30 and ANAM/TNN31 in exchanfer their cooperation with the
Ngirabatware Defence and to influence their propecevidencé®® The Prosecution points to
transaction and communications evidence as wetbase financial spreadsheet extracted from

Nzabonimpa’s external hard drive in support of ¢hakegations®’

107. Nzabonimpa argues that: (i) the evidence from tlimesses contradicts the allegation;
(ii) the communications evidence, Mobile Money melsy and spreadsheet relied upon by the
Prosecution fail to establish the allegations bely@asonable doubt; and (iii) the Prosecution takes

inconsistent positions as to what this evidenceatestrates’® He contends, alternatively, that the

303 Exhibit P370 (text from Ndagijimana to Nzabonimpa on 25 Janu@t§ at 12:20:58).

304 SeeExhibit P147, p. 1, row 25 (reflecting a payment on 25 Jar2@tg at 13:46 from a MTNR Merchant). In this
respect, Witness ANAM/TNN31 testified that at this ¢irshe had a number ending in “68” and the number on this
record corresponds with the telephone number attributedrtorhher recantation lette8eeWitness ANAM/TNN31,

T. 2 November 2020 p. 8; Exhibit P9 (Witness ANAM/TNN3l&cBntation Letter).

305 seeExhibit P229, p. 1, row 50 (reflecting a payment after ¥udey 2015 to an individual identified by the first
three letters of Witness ANAM/TNN31's name with an amafri30,0007).

306 See Nzabonimpa et. ahdictment, para. 25(vilNgirabatwarelndictment, para. 23(ii)(b)See alsd®rosecution Final
Trial Brief, paras. 76, 174.

307 prosecution Final Trial Brief, para. 76, n. 298. The Pnas@t alternates as to whether the bribe was paid to
Witness ANAE/TNN30 (Prosecution Final Trial Brief, patd4) or to Maniraguha (Prosecution Final Trial Briefrgp

76).

308 SeeNzabonimpa Final Trial Brief, paras. 460-464.
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Prosecution has not established that the paymeatsraminal>®® Ngirabatware generally argues
that it is not disputed that money was paid to WEBWANAE/TNN30, although the Prosecution has
not established they were crimirfal.He further contends that he had no knowledge etifip
sums of money being paid to Withess ANAM/TNN31 bhg became aware of her demands for

money in 2017 and that, in any event, payments mase not criminaf

108. At the outset, | note that Withness ANAE/TNN30 tkstd that she had no recollection of
receiving 99,450 Rwandan francs on 2 February 2008owledge that Witness ANAM/TNN31
received the same amount on the same*tayikewise, Withess ANAM/TNN31 did not testify to

receiving the alleged payments from Nzabonimpa.

109. Notwithstanding, the record undeniably establishieat Nzabonimpa paid Witnesses
ANAE/TNN30 and ANAM/TNN31 as alleged. Communicatiorevidence reflects that, on
29 January 2016, Turinabo messaged Nzabonimpdmiegns should be freed” in relation to the
Recanting Witnesses? just days after Witnesses ANAE/TNN30 and ANAM/TNNSigned their
letters at Mahoko market on 27 January 2019 coimspti meet with the Ngirabatware Deferité.
Communications evidence further reflects that, drethruary 2016, Nzabonimpa withdrew 320,000
Rwandan francs® and that, on 2 February 2016, the mobile phongibuatable to Witnesses
ANAM/TNN31 and ANAE/TNN30 each received the 99,4B@vandan francs from the same
MTNR Agent and two minutes apdff Notably, the mobile phone attributable to Twagazy —

Witness ANAT’s intermediary — was paid the same am@n the same ddy’

110. Furthermore, the entries in the spreadsheet egtidotm Nzabonimpa’s external hard drive

corroborate these paymenité While one entry appears to correspond to Maniragaither than

309 seeNzabonimpa Final Trial Brief, paras. 465, 466.

310 SeeNgirabatware Final Trial Brief, paras. 215-218, p. 56. Algtware notably argues that Witness ANAE/TNN30
lied about money she received and was engaged in ani@xtwrhemeSeeNgirabatware Final Trial Brief, paras. 220-
226, 231, 234,

311 SeeNgirabatware Final Trial Brief, paras. 295-299, p. 82. Algtware further argues that Witness ANAM/TNN31
lied about money that she received and was also engagedeixt@tion schemeSeeNgirabatware Final Trial Brief,
paras. 300-303, 309.

12 \Witness ANAE/TNN30, T. 27 October 2020 pp. 42-44.

313 SeeExhibit P373 (text from Turinabo to Nzabonimpa on 29 January 20D6g to the front we are expecting next
week that will converge those 4 plots of ours [Recanifipesses], | think means should be freed equivalertetatt
[Recanting Witnesses] as a motivation to stay strongpmt {...]").

14 See supr&ection 11.B.1.

315 SeeExhibit P142 (text from Bke Bank to Nzabonimpa on 1 Febr@a).

316 SeeExhibit P147, p. 1, row 29 (reflecting a payment of 99,48@&flan francs on 2 February 2016 at 11:46 from a
MTNR Merchant); Exhibit P170, p. 4, row 160 (reflectingayment of 99,450 Rwandan francs on 2 February 2016 at
11:44 from the same MTNR Merchant who paid Withess ANAM/BilIdinutes later).

317 seeSection 11.D.2.

318 SeeExhibit P229, p. 1, rows 60-62 (reflecting payments on F@B” of “100,000” to “L” [Maniraguha], the first
three letters of Witness ANAM/TNN31’'s name, and a codeenattributable to Twagirayezu). In this context, | have
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Witness ANAE/TNN30, when considering the proximay the witness to Maniraguha and the
specific phone records related to this transactidgrgve no doubt that the reference to “L” in the
spreadsheet is a reference to Witness ANAE/TNN3@thEr circumstantial support that this
payment was received biynter alia, Witnesses ANAE/TNN30 and ANAM/TNN3L1 is found inet
message sent by Turinabo later that day to Nzahmmitimat the “messaged. money] reached all
the 3 and it had a very good effett®.In view of the above, | find beyond reasonabletddhat
Nzabonimpa paid Witnesses ANAE/TNN30 and ANAM/TNNS,450 Rwandan francs eath.

111. Turning to the purpose of these payments to WigesdNAE/TNN30 and ANAM/TNN31,

| find that the denials of both witnesses that tiveye paid in relation to their willingness to reta
are unbelievable. These payments, made shortly bdih witnesses signed letters consenting to
meet with the Ngirabatware Defence, were undouptedide to reward them for their cooperation
and to secure their continued cooperation as paéipas for the review of Ngirabatware’s
convictions continued* This conclusion is undeniable, given the crediblédence that both
witnesses had already made substantial financiabdes as a precondition for their cooperatfdn,
and in view of the considerable demands for paymenade subsequently that served as

pre-conditions for their cooperatidf

112. | further find that this payment undeniably derivé@dm funds made available by
Ngirabatware and that Ngirabatware provided thenthe purpose of ensuring cooperation from
the Recanting Witnessé¥ Again, there is simply no other reasonable explanaas to why
Ngirabatware provided this money to Nzabonimpaeéd] attempts to argue that these funds were
made available to cover reasonable Defence expessesiated with investigations are belied by

their surreptitious nature, as they did not origgnérom Ngirabatware’pro bono counsel or

no doubt, when viewing the record as a whole and the spetifice records related to this transaction that “L4 is
reference to Witness ANAE/TNN30.

319 SeeExhibit P374 (text from Turinabo to Nzabonimpa on 2 February 2016:53:36).

3201 reaching this finding, | have considered Witness ANPNN30's evidence that Maniraguha occasionally used th
same Mobile Money account this payment was made to; rawthe witness had no knowledge of money being sent
to this number for Maniraguha'’s benefteeWitness ANAE/TNN30, T. 26 October 2020 pp. 17, 55, 56, 61.

%21 Defence suggestions that these were aimed at coverisgnadsie expenses related to the investigation are
undermined by the clandestine manner in which this occurred.

322 Ndagijimana credibly testified that Witness ANAM/TNN31 adKer between 1,000,000 and 1,500,000 Rwandan
francs as compensation for her agreement to sign thatatica letter, and that he later paid her 300,000 Rwandan
francs as a first installment of this request when sieesi the letter in Remer&eeNdagijimana, T. 15 March 2021
pp. 51, 55-57. Ndagijimana also credibly testified thatrafgness ANAE/TNN30 signed her consent letter to meet
with Ngirabatware’s Defence, she told him that she shoeddive 3,000,000 Rwandan francs from those who were
working on Ngirabatware’s cas8eeNdagijimana, T. 15 March 2021 p. 68; T. 17 March 2021 p.N8&gijimana
acknowledged that he only first mentioned that Witness ANAM/TNakKed for money while testifying on 15 March
2021 and that he omitted this information from prior st&ets1to conceal that her desire to recant was linkedheith
money issuesSeeNdagijimana, T. 17 March 2021 pp. 39, 40, 41, 43-45.

323 geeSection 11.B.4.

324 seeSection I1.A.
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recognized members of his Defence téatmwho were conducting investigations in parallel.
Furthermore, while Ngirabatware may not have kndlenspecific circumstances surrounding the
payments, the only reasonable inference is thakr®av that the money given to Nzabonimpa
would be used to pay the Recanting Witnesses, madiaries, and/or their supporters for the
purpose of furthering his attempts to obtain theicantations and secure their cooperation in

support of an anticipated request for review.

3. Training: June 2016

113. TheNzabonimpa et alndictment alleges that, in June 2016, Nzaboningesdunformation
prepared by Ngirabatware in instructing Withness8sAE/TNN30 and ANAM/TNN31 on what to
say during their interviews with Ngirabatware’s thieefence counsel, which took place on 5 July
2016°%° The Ngirabatware Indictment alleges that, in June 2016, Ngirabagwarepared
information that he intended Withesses ANAE/TNN3td saANAM/TNN31 to provide during
interviews with his counsel that he sent to Nzaitmpa to instruct the witness, which Nzabonimpa
did>*

114. The Prosecution principally relies on question andwer documents that were created in
June 2016 and relate to the anticipated recantatioh Witnesses ANAE/TNN30 and
ANAM/TNN31 that were retrieved from Ngirabatward&ptops and Nzabonimpa’s external hard
drive as well as contemporaneous communicationsleage, which it contends shows that
Witnesses ANAE/TNN30 and ANAM/TNN31 were trained Byrinabo and Ndagijiman&® It
further points to the training document authenédaty Witness ANAE/TNN30, which is similar to

the question and answer document prepared by Nujixaipe®*

115. Ngirabatware contends that the forensic evidenasamably demonstrates that he provided
question only documents to Nzabonimpa, that Nzabpaifilled in answers after the witnesses
provided them, and that Withess ANAE/TNN30’s testiy related to the training document she

provided (Exhibit P5) is unreliabf&® Nzabonimpa argues that testimonial and commuwicsiti

325 seeExhibit P1708 (email exchanges reflecting that, at leadZbugust 2015, Ngirabatware had signed a power of
attorney for Robinson); Exhibit P1712 (declaration of Robirdaied 19 February 2016), para. 2.

826 Nzabonimpa et alndictment, para. 23(iSee alsd’rosecution Final Trial Brief, paras. 81, 82, 84, 173.

327 Ngirabatwarelndictment, para. 21(iSee alsdrosecution Final Trial Brief, paras. 81-84, 165.

328 prosecution Final Trial Brief, paras. 81, 82.

329 prosecution Final Trial Brief, para. 82.

330 Ngirabatware Final Trial Brief, paras. 200-206, 261-268.
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evidence, as well as evidence deriving from exiastfrom his and Ngirabatware’s devices, fail to
establish that he trained Witnesses ANAE/TNN30 ANAM/TNN31 as alleged™*

116. | note that Witness ANAE/TNN30 testified that, nohg after the meeting at Mahoko
market, Maniraguha and Ndagijimana presented liecament with questions but no answers that
Maniraguha asked her to memoriZé When she asked how to answer, Maniraguha saichthat
would talk to “Uganga” — or “Maxi” Turinabo — forelip 3** and Maniraguha subsequently returned
with handwritten answers to the questidifswitness ANAE/TNN30 authenticated Exhibit P5 as
the document, which she provided to the ProsecltioAugust 2020>° During the witness’s
subsequent meeting on 5 July 2016, Ngirabatwaasiydr, Robinson, read a document to her and
the witness realized that it had the same questiand answers® With respect to
Witness ANAM/TNN31, she generally testified thatiop to attending meetings with the Defence,
the Prosecution, and the WISP, Ndagijimana woulepbare her on why she was going, what

questions would be asked, and the answers to*gfive.

117. Additionally, communications evidence starting ind 2016 between Nzabonimpa and
Turinabo reveals the two discussing preparatiomsissues related to anticipated interviews with

Ngirabatware’s counséf® | further observe that textually identical docurnserontaining questions

331 Nzabonimpa Final Trial Brief, paras. 330-343.

332 \vitness ANAE/TNN30, T. 26 October 2020 p. 43.

333 Witness ANAE/TNN30, T. 26 October 2020 pp. 43-45.

334 witness ANAE/TNN30, T. 26 October 2020 pp. 45, 46, 48-52; TO2fbber 2020 pp. 68, 69; T. 30 October 2020
pp. 31-36, 39-43, 53-55.

¥ Witness ANAE/TNN30, T. 26 October 2020 pp. 48-51; T. 30 Qat@020 pp. 32-37, 42, 43.

336 witness ANAE/TNN30, T. 26 October 2020 pp. 42, 44-46, 48; TO@@ber 2020 pp. 28-31, 37-39.

337 seeWitness ANAM/TNN31, T. 2 November 2020 pp. 24, 27-29 (disogss meeting the witness had with
Ndagijimana after her first meeting with Ngirabatwar®efence where she asked Ndagijimana how he knew the
questions that would be posed and the answers). The Pioe&cueferences to training Witness ANAM/TNN31
allegedly received concern a different meeting with the éengdfon in September 201%eeProsecution Final Trial
Brief, para. 82, n. 32Xeferring tg inter alia, Witness ANAM/TNN31, T. 2 November 2020 pp. 67-70. | ndiat t
Ndagijimana disputes that this meeting occurred aftewitreess’s first interview and the aspect of it thahtet to an
alleged letter Ndagijimana had the witness si§ee Ndagijimana Final Trial Brief, paras. 242, 243. | find it
unnecessary to assess these challenges to peripheral a$pleetaitness’s evidence.

38 3eeeg., Exhibit P409 (text from Turinabo to Nzabonimpa on 7 June 208834 Twagirayezu] suggests a budget
the day before for his plot [Witness ANAT] but ditta fitne remaining ones. Bye”); Exhibit P410 (text from habo

to Nzabonimpa on 9 June 2016) (“Hello, what was L’'s [Maguha’s] response about meeting this weekend in RBV
and not in Kgl? | guess in the program it's him and [Witn&BAE/TNN30] that Tot [Ngirabatware’s counsel] will
begin with because Umurera [Munyeshuli] would like to trle¢Maniraguha] before July according to information.
Find a way to compress it so that [Witness ANAN] can rimoiporated in the system as soon as possible. Bye”");
Exhibit P411 (text from Turinabo to Nzabonimpa on 25 JUWESP (“Bonjour! Je viens d’informer L [Maniraguha],
Gatumba [Mbarimo] et Gisa [Twagirayezu] a propos de la rencotvec Tot [Ngirabatware’s counsel] le 30 juin
[.-.17); Exhibit P412 (text from Turinabo to Nzabonimpa on 25 Jun&P@Noici le SMS que Barak [Ndagijimana]
m’a envoyé a 20:46:19: ‘[Witness ANAM/TNN31] et moi venoneales convenir de nous rencontrer demain matin
avant qu’elle n'aille a la mess®arle a Ans [Nzabonimpa] [...] que je suis torturé par la gestie trois éléments a
consciences diversifiéeSoutefois, je ne suis pas de ceux qui posent des exigencgsstenminimum suffirait (rien
gu’'a votre niveau malgré les moyens limités que je n’ignore Basak [Ndagijimana] Réfléchis-yJe viens de le lire
tard, bonne nuit); Exhibit P235 (text from Turinabo to Nzabonimpa on 30 June 2¢0t&llo, | don’'t know what the
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and answers related to the recantations of Witses$¢AE/TNN30 and ANAM/TNN31 were
retrieved from Ngirabatware’s laptops (Exhibit FBBWitness ANAE/TNN30 and Exhibit P56 for
Witness ANAM/TNN31) and Nzabonimpa's external hatdve (Exhibit P228 for Witness
ANAE/TNN30 and Exhibit P215 for Witness ANAM/TNN31)These question and answer
documents for Witness ANAE/TNN30 share the sametecinand metadata and, notably, list
“Ngirabatware” as the author and indicate that thveye created and last saved on 2 and 7 June
2016, respectively’® Indeed, what appears to be the earliest versighesie documents (Exhibit
P64) was extracted from Ngirabatware’s Samsun@aptreated on 9 May 2016, last saved on 30
May 2016, and lists “Ngirabatware” as the autH0r.

118. The expert initially concluded that the questiond amnswer documents for Witness
ANAM/TNN31 likely derived from Nzabonimpa'’s extedrt@ard drive given that Exhibit P56 found
on Ngirabatware’s Samsung laptop was last savetibojune 2016 and eight days after the same
document (Exhibit P215) was saved on Nzabonimpetsreal hard drivé** However, the expert
later concluded that the opposite might be posgiblen that the author in the metadata field for
both documents — “Ngirabatware” — is not found omabbnimpa’s external hard drive but is

present in Ngirabatware’s Dell laptdfs.

119. To the extent the forensic picture as to exactimsigpf these documents is imprecise, it
nonetheless reflects that the question and anseeungents were created in early June 2016,
shortly before anticipated interviews with Ngirabate’s counsel. The question and answer
documents contain pointed questions and detailsporeses related to, for example: (i) the
circumstances surrounding the witnesses’ decisiore¢ant; (ii) their initial refusal to meet with
Defence counsel and the circumstances relatedo®eguent sending of their consent letters; and
(i) questions about their false testimony and wthgy lied during Ngirabatware’s trial. In this
context, the only reasonable conclusion is thay there initially prepared by Ngirabatware and
shared in June 2016 as a basis to train WithesS&&EATNN30 and ANAM/TNN31 in anticipation

Tot’s [Ngirabatware’s Defence] are calling a transpioket as far as [Witness ANAN] is concerned. If theyndb get

to Gisa [Twagirayezu], think about balancing them. [Witn&N#N] already left when he/she came to see me while
Umurera [Munyeshuli] had not yet left.”); Exhibit P239 (tésam Turinabo to Nzabonimpa on 3 July 2016) (“The
misfortune is that [Withess ANAE/TNN30] will meet [Wiss ANAM/TNN31] there and deceive her again whereby
we will not get the intended result. Tell Barak [Ndagijmpto remind [Witness ANAM/TNN31] to be aware of
[Witness ANAE/TNN30's] deception, there is no trustthe codename typically used for Maniraguha in the comtext
this message is a clear reference to Witness ANAE/TNN&&ndier proximity to Maniraguha and that her interview
fell on the same date as Witness ANAM/TNN31’s intew); Exhibit P240 (text from Turinabo to Nzabonimpa on 4
July 2016) (“[...] all the 4 plots [Recanting Witnesses] haeen given until tomorrow. | don’t know, we should pray
for this frequent changes. [...]").

339 SeeExhibit P110 (Olejniczak Supplemental Report), para. 444 4.

340 seeExhibit P110 (Olejniczak Supplemental Report), p. 42.

341 seeExhibit P110 (Olejniczak Supplemental Report), para. 464pp46.
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of their meeting with his counsel. That they wete te used to train the witnesses finds
circumstantial corroboration from communicationglence reflecting that on the day Exhibit P228
was last saved on Nzabonimpa’s external hard dfriveJune 2016 — Turinabo was in touch with
Nzabonimpa about coming to his office so that he mibit need to “take [Turinabo’s] internet
machine” in order to access the “messad&sin this context, the only reasonable conclusion is
that Ngirabatware, the person who was seeking ¥e hé conviction overturned, was the driving
force in the creation of these question and ansleeuments found on all devices and that he
shared them with Nzabonimpa for the purpose ofrieshg Witnesses ANAE/TNN30 and
ANAM/TNN31 as to how they should answer questionstheir upcoming interviews with

Ngirabatware’s counsét!

120. Furthermore, and notwithstanding issues relateWitmess ANAE/TNN30'’s credibility, |
find her evidence that she was provided informa#isrio the questions to be asked and the answers
to provide prior to her interview with the Ngirabare Defence on 5 July 2016 corroborates the
notion that she was trained in anticipation ofritparticular, while different in terms of syntamch
thematic order, a substantive comparison betweengtlestion and answer documents retrieved
from Nzabonimpa’'s and Ngirabatware’s devices relate Witness ANAE/TNN30 (Exhibits P33
and P228) and the question and answer documenthtbaitness explained she was given to
prepare for her meeting with Robinson in July 2QEBxhibit P5) are materially similar in
content*® The comparison, when viewed in the context otladl relevant evidence, demonstrates
beyond reasonable doubt that Exhibit P5 is a @itth of the question and answer documents
extracted from Nzabonimpa’s and Ngirabatware’s devi(Exhibits P33 and P228) in a simplified
form that could more easily be digested and remeatbby the witness as she prepared for her

interview. | further accept Witness ANAE/TNN30'sigence that Maniraguha gave the witness

342 seeExhibit P111 (Olejniczak Second Supplemental Report), pagad2.

343 Exhibit P674 (text from Turinabo to Nzabonimpa on 7 June 2016) (fAtein the office so that | don't take my
internet machine and | can read messages?”).

344 1n reaching this finding, | have further considered the tipreonly documents extracted from Ngirabatware’s
devices related to Witness ANAE/TNN30 (Exhibits P41 and P68)Viitness ANAM/TNN31 (Exhibit P42). Bearing

in mind the forensic evaluation of these documents, whichatsfthat they were created and saved on 15 and 20 June
2016 and after the question and answer documents were cré@eglitlence does not raise reasonable doubt as to
why and for what purpose the question and answer documests gveated.See Exhibit P110 (Olejniczak
Supplemental Report), pp. 42, 43, 45, 46. Indeed, the ostenslidlgd document (Exhibit P64) was created on 9 May
2016 and includes questions and proposed responses to tathnbuquestion.See Exhibit P110 (Olejniczak
Supplemental Report), p. 42.

345 For example, a comparison of Exhibit P5 with Exhibits P33R2#B reveals that all start by introducing Robinson
as Ngirabatware’s counsel and indicating that a membeed®tbsecution will be present. All documents then contain,
for example, questions and proposed answers related to: (i)3&/iki¢AE/TNN30’s January 2016 consent letter and
whether she did this on her own (and answers reflectingMaairaguha helped her); (ii) whether she knew that
Maniraguha liaised with Ngirabatware’s defence related tdahge testimony; (iii) whether she lied when she tiestif

to seeing Ngirabatware in “Bruxelles” or “Buruseri” afterliyarimana’s death and proposed answers that she had lied
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Exhibit P5 for the purpose of instructing her how @nswer questions during her anticipated

interview.

121. Likewise, given the purpose and nature of the guestnd answer documents that relate to
Witness ANAM/TNN31, | also find that her evidenceat Ndagijimana informed her of the
questions and knew the answers to give in antiopabf this meeting with the Defence
compelling. Indeed, communications evidence comates Witness ANAM/TNN31’s testimony
that Ndagijimana was her principal point of contaatong the Accused and Turinabo and that he
intended to be in contact with her around this tiffieSiven the mutually corroborating evidence,
and when viewed among the pattern of training aghale, | find that Ndagijimana informed
Witness ANAM/TNN31 of what questions to anticipated how to respond during her interview
and that this training was done on the basis ofjthestion and answer documents that were created

and shared with Nzabonimpa for this purpt¥e.

122. However, in accordance with the language of thdctneents, the Prosecution seeks to
establish liability for these allegations on thesibathat Nzabonimpa specifically instructed
Witnesses ANAE/TNN30 and ANAM/TNN31 on what to salring their interviews with
Ngirabatware’s Defence counséi . The Prosecution points to no evidence that coaelyrstuggests
that Nzabonimpa was in contact with these witneaselsindeed argues that the training was done
by Turinabo and Ndagijimard® While Witness ANAE/TNN30 received instructions dhgh
Maniraguha, the record reasonably allows for thesjility that the question and answer document
was provided to him by, for example, Turinabo oraljifimana. Likewise, Ndagijimana is the one
who instructed Witness ANAM/TNN31. Notwithstandinieir pivotal role in the creation and
transmission of the question and answer documérais Served as the basis for instructing the
witnesses, the manner in which the allegations peaded would not allow Nzabonimpa or
Ngirabatware to be convicted based on these fisdibdgewise, the allegation, even when read in

conjunction with the relevant pre-trial brief, do@e®t give clear and consistent notice to

and did so because she was asked or instructed to div)sahéther she had been contacted or interviewechey t
Prosecution about or before this interview; and (v) had eba mfluenced to recant.

346 See e.g., Exhibit P412 (text from Turinabo to Nzabonimpa on 25 June 2@)ibit P239 (text from Turinabo to
Nzabonimpa on 3 July 2016).

347 Ndagijimana denied coaching Witnesses ANAE/TNN30 and MIPNN31 and testified that both witnesses were
anxious to meet Ngirabatware’s counsel in order to prepare timemhat to say when recanting before the Judges.
SeeNdagijimana, T. 16 March 2021 pp. 6, 7. He also denied tramiiigesses ANAE/TNN30 and ANAM/TNN31
subsequentlySeeNdagijimana, T. 17 March 2021 pp. 62-71.

348 See Nzabonimpa et hdictment, para. 23(i)\girabatwarelndictment, para. 21(i).

3% See Prosecution Final Trial Brief, para. 82 (“Before megti Robinson, [Witnesses ANAE/TNN30 and
ANAM/TNN31], for example, were trained by Turinabo anddgijimana, respectively.”).

49
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21964

Ndagijimana that he could be convicted on this $&8iTherefore, my findings here will only be

considered for context.

4. Training and Payments: August 2016

123. The Nzabonimpa et allndictment alleges that, in August 2016, Nzabgamand/or
Ndagijimana, through telecommunications and/or iarspn meetings in Gisenyi, directed
Witness ANAM/TNN31 on what to say or do if request® meet with the Prosecutidtt. The
Nzabonimpaet al andNgirabatwarelndictments further allege that, between 20 andARdust
2016 and based on money provided by Ngirabatwamabbdbhimpa and/or Ndagijimana paid a
“bribe” of 300,000 Rwandan francs to ManiraguhaQ00,000 Rwandan francs to Witness
ANAE/TNN30, and 500,000 Rwandan francs to Witne$$AM/TNN31 in exchange for their
cooperation with the Ngirabatware Defence and ftuémce their prospective evidenté.The
Prosecution principally relies on communicationsdexce, Mobile Money records, and the

spreadsheet extracted from Nzabonimpa’s externmdldrave to prove these allegatiofs.

124. Ndagijimana generally concedes that the Accused, pand, for example, assisted the
Recanting Witnesses in deciding whether or nointey alia, meet with the Prosecution; however,
he contends that this conduct is not criminal amctgues that Withess ANAM/TNN31’s evidence
of training is “difficult” to accept given that WS meetings do not involve question and answer
sessiond> Nzabonimpa argues that the testimonial and comratiphs evidence does not
demonstrate that he instructed Witness ANAM/TNNZ1.He further contends that the
Prosecution’s case related to payments is not stgzpby the testimonial evidence and spreadsheet
extracted from his external hard drive, and thatbNéo Money records and communications
evidence related to the payment to Withess ANAM/BdNJo not demonstrate that he paid the
alleged amount or would have known the purposengfsaich payment® Ngirabatware concedes
that payments were made to Maniraguha and WitneSs#&E/TNN30 and ANAM/TNN31 but

30 5eeeq., Nzabonimpa et aPre-Trial Brief, paras. 61, 62, 133, 138.

%1 Nzabonimpa et allndictment, para. 22(i)See alsoProsecution Final Trial Brief, paras. 85-89, 172, 178e T
Prosecution is not pursuing this allegation against Nziafjma. SeeProsecution Final Trial Brief, para. 172 (omitting
reference to this allegation as it relates to Witnes®AMINNN31). No corresponding allegation is contained in the
Ngirabatwarelndictment.

352 Nzabonimpa et allndictment, para. 25(ix)Ngirabatwarelndictment, para. 23(iv)(b)See alscProsecution Final
Trial Brief, paras. 87, 167, 174, 181.

353 SeeProsecution Final Trial Brief, paras. 85-89.

%4 SeeNdagijimana Final Trial Brief, paras. 182, 233, 373-390.

355 SeeNzabonimpa Final Trial Brief, paras. 315-326.

356 SeeNzabonimpa Final Trial Brief, paras. 476-480.
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argues that they were not criminal and contendgarticular, that the evidence does not support the
payment of 1,000,000 Rwandan francs to Witness ANAEI30, who disputed receiving it/

125. Following the Recanting Witnesses’ interviews wilgirabatware’s counsel on 5 July
2016, communications evidence reflects that, astlég 12 August 2016, information that the
Recanting Witnesses were being summoned to Kigadi being shared among the Accu¥&dnd
communications predating this reflected growing emay in relation to handling theft?
Communications evidence also shows consensus HigatAtcused and Turinabo wanted the
Recanting Witnesses to respond to inquiries froeMMHSP to agree to meet with the Prosecution
so long as Ngirabatware’s counsel was pre¥@nmn addition, a text from Ndagijimana to
Nzabonimpa on 13 August 2016 reflects a clear tmdenfor him to meet with Witness
ANAM/TNN31 in Remera® Notably, Witness ANAM/TNN31 generally testifiedath prior to
attending meetings withinter alia, the WISP, Ndagijimana would prepare her on why slas
going, what questions would be asked, and the asswe give®®® It is undisputed that
Witness ANAM/TNN31 met with the WISP in Kigali orbJAugust 2016 and agreed to meet with
the Prosecutiof® Viewed in this context, | have no doubt that N{lagina communicated with
Witness ANAM/TNN3L1 prior to meeting with the WISRdinstructed her to agree to meet with
the Prosecution on the condition that Ngirabatweamiunsel would be present. This instruction,
given in the shadows of Ngirabatware’'s appointedebee team, necessarily interferes with the

proper administration of justice.

%7 SeeNgirabatware Final Trial Brief, paras. 215-219, 295-299, p.826See alsoNgirabatware Final Trial Brief,
paras. 220-226. Ngirabatware notably argues that the allegedepa on 24 August 2016 comes solely from
Nzabonimpa’s spreadsheet, without any other supporting eédand that Witness ANAE/TNN30 denied receiving it.
SeeNgirabatware Final Trial Brief, para. 219.

358 SeeExhibit P252 (text from Turinabo to Nzabonimpa on 12 August 2@¢T#)itness ANAM/TNN31, Witness
ANAT, and Witness ANAE/TNN30] have been summoned for Mondalat about [Witness ANAN], did he get the
message? No delays.”).

359 seeExhibit P247 (text from Turinabo to Nzabonimpa on 22 July 20TH)efre is a big problem in the cage. Our
meeting of the three is very imminent to see what to dATTHsS A MESSAGE VIA BARAK?"); Exhibit P249 (text
from Ndagijimana to Nzabonimpa on 9 August 2016) (“Max [fabo] has informed me that there is urgency
regarding the 4 elements [Recanting Witnesses] + me. wibwe match them when we still have these conflicts?”);
Exhibit P250 (text from Turinabo to Nzabonimpa on 10 August 2@QTB)e calls via Barak [Ndagijimana] have
continued, you did not talk to him/her at eleven as promisetth® case is not to be left to Barak [Ndagijimana] alone,
it requires that he gets support because it exceeds him aaehiet provide a solution when he is called by the 24adi
[Witnesses ANAE/TNN30 and ANAM/TNN31] and Misha [Mukamn& who activates them. Look for a way to meet
him without delay.”).

30 See eg., Exhibit P251 (text from Turinabo to Nzabonimpa on 1igést 2016) (“[Witness ANAM/TNN31] has
been called for tomorrow but she was not prepared by yduaschdid with [Witness ANAN]! [...] be courageous with
the message asking Mukeba [Prosecution] to meet with skefmesent. [...]"); Exhibit P187 (text from Nzabonimpa to
Witness ANAN on 12 August 2016) (“[...] If they call you, you csay that you'll speak if Ngira's [Ngirabatware’s]
Counsel is also present.”).

361 seeExhibit P255 (text from Ndagijimana to Nzabonimpa on 13 August 20G&)od morning, that girl [Witness
ANAM/TNN31] yesterday went to the other side to seethesband, and she is returning today. Once she sets off she
will inform me and | will set off so that we meet iniRera. [...]").
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126. As it relates to payments, | note that communicetievidence reflects that, on 13 August
2016, Nzabonimpa asked for Ndagijimana’s accourforimatior’®® and that Ndagijimana
responded the same day with this information amételil it to his anticipated meeting with
Witness ANAM/TNN31 and to cover expensé€sNdagijimana’s bank account was credited with a
300,000 Rwandan francs deposit from Nzabonimpa3oAugust 2016, and Ndagijimana withdrew
250,000 Rwandan francs the next a%ﬁ/'.l'he same records indicate that Nzabonimpa made two
additional deposits of 490,000 and 200,000 Rwarfidarts in the same account on 20 August 2016
and that Ndagijimana withdrew 490,000 Rwanda frahessame da3f’

127. Furthermore, communications evidence from 19 Audixl6 reflects that Ndagijimana
intended to meet Mukamisha — Witness ANAM/TNN31'stermediary — and Witness
ANAM/TNN31 the next day°® and that he would withdraw money in anticipatioh tbose
meetings® The next morning, he informed Nzabonimpa that kel found the “490 in one
account™’® and Nzabonimpa instructed Ndagijimana that 150,0@uld be for Mukamisha,
40,000 for travel, and 500,000 for Witness ANAM/TBIN''* Mobile Money records reflect a
payment of 303,000 Rwandan francs from Ndagijiman¥/itness ANAM/TNN31 on 20 August
20163’ which is corroborated by the spreadsheet extrgoted Nzabonimpa’s external hard drive,
which reflects a payment of “500,000” to an indivad bearing the same first three letters of

Witness ANAM/TNN31's first name with the date “202816”3"® Notably, Ndagijimana testified

362 5eeWitness ANAM/TNN31, T. 2 November 2020 pp. 27-29.

363 SeeExhibit 3D20, p. 6See alsdNdagijimana Final Trial Brief, para. 76.

364 Exhibit P254 (text from Nzabonimpa to Ndagijimana on 13 Aug046) (“Send me the account number if they
surprise us | will deposit the money”).

365 SeeExhibit P255 (text from Ndagijimana to Nzabonimpa on 13 August 20G&)od morning, that girl [Witness
ANAM/TNN31] yesterday went to the other side to seethesband, and she is returning today. Once she sets off she
will inform me and | will set off so that we meet irelRera. Please remember the tickets. The account isIGUKA
Bank Ltd. The number is [account number]”).

366 seeExhibit P178 (Ndagijimana Bank Statement, 1 July 2015 thr8GgBeptember 2018), p. 2.

367 seeExhibit P178 (Ndagijimana Bank Statement, 1 July 2015 thr@@gBeptember 2018), p. See alsExhibit
P175 (text from Bke Bank to Nzabonimpa on 20 August 2016 nogfef a debit of 490,000 Rwandan francs on
16 August 2016).

368 SeeExhibit P271 (text from Ndagijimana to Nzabonimpa on 19 August 20E&member the appointment | have
tomorrow with Mukamisha and [Witness ANAM/TNN31] in orderavoid a second postponement.”).

369 seeExhibit P275 (text from Ndagijimana to Nzabonimpa on 19 Aug046p (“I will leave early in the morning,
and withdraw it from Remera because that is where vlenvéiet. This time add the tickets for the two of isuill
therefore tell Mukamisha to meet tomorrow towards 17@0Ihwill be back by then.”).

370 seeExhibit P280 (text from Ndagijimana to Nzabonimpa on 20 August 2016).

371 SeeExhibit P282 (text from Nzabonimpa to Ndagijimana on 20 August 20T&py are done. Musha [Mukamisha]
150 travel 40 [Witness ANAM/TNN31] 500”). Nzabonimpa’s cemtiions as to the reliability of this Exhibit P282 on
the basis that it appears to be a duplicate of Exhibi6Rit does not correspond to the latter are unsubgdethttee
Nzabonimpa Final Trial Brief, para. 480, n. 890.

372 SeeExhibit P154, p. 7, row 304nd Exhibit P147, p. 2, row 51 (reflecting a mobile paymeh303,000 Rwandan
francs from Ndagijimana’s phone to Withess ANAM/TNN31’s phon@@mugust 2016).

373 SeeExhibit P229, p. 2, row 114. The total of 500,000 Rwandan franesasgh reflection of the costs of this trip,
including the payment to Mukamisha and the travel expenses on tille &03,000 Rwandan francs to be paid to
Witness ANAM/TNN31.
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that, after deciding with Turinabo and Nzabonimpa, paid Witness ANAM/TNN31 303,000

Rwandan francs on 20 August 2016 in order to ashistwitness, who was poor and famine
stricken®"* Witness ANAM/TNN31 did not testify about this pagnt; however, she generally

disputed that she was bribed, said the money steviexl was only for transportation, and denied
asking for money for the purpose of having her meder trial testimony’> The evidence above

demonstrates beyond reasonable doubt that Nzabanand Ndagijimana jointly paid Witness

ANAM/TNN31 303,000 Rwandan francs.

128. As it relates to the alleged payments to Maniragahd Witness ANAE/TNN30, the
spreadsheet extracted from Nzabonimpa’s hard deiflects a payment of 300,000 Rwandan francs
to a code name for Maniraguha on “24/8/2036followed by a payment of 1,000,000 Rwandan
francs to an individual bearing the first threedet of Witness ANAE/TNN30’s first namé’ In

this respect, Ndagijimana’s evidence reflects tladter the Mahoko market meeting where
Witness ANAE/TNN30 signed her consent letter, hes wammoned to the witness’s house where
she demanded to receive 3,000,000 Rwandan ffahdsfter discussions with Turinabo and
Nzabonimpa, Nzabonimpa gave Ndagijimana 800,00280¢D00 Rwandan francs for the purpose
of paying Witness ANAE/TNN36’° Ndagijimana testified that this was the first @istent of
3,000,000 Rwandan francs that they intended to tigavitnesse° In this context, | have no doubt
that the evidence establishes that Nzabonimpathegevith Ndagijimana, jointly paid Witness
ANAE/TNN30 1,000,000 Rwandan francs as alleged.

129. With respect to the payment to Maniraguha, the trastan the spreadsheet does not find
corroboratiort®* While | have no doubt that Maniraguha had already later received money
from the Accused, | do not consider the evidentiagord in support of this particular payment

convincing beyond reasonable doubt.

374 SeeNdagijimana, T. 17 March 2021 pp. 38, 39; Exhibit P1704, para. 72.

375 witness ANAM/TNN31, T. 2 November 2020 pp. 78-80, 84 (stpthat she “never asked [Ndagijimana] to give
[her] money.”).

376 SeeExhibit P229, p. 2, row 120.

377 SeeExhibit P229, p. 2, row 123.

378 Ndagijimana, T. 15 March 2021 p. 68.

37% Ndagijimana, T. 15 March 2021 pp. 69, 70.

380 Ndagijimana, T. 15 March 2021 p. 70.

381 | note that earlier payments in January and June 2016aaborated by Mobile Money recordS8ompare e.g.,
Exhibit P229, p. 1, row 48, p. 2, row 95 (reflecting payment&'ter “L Moto” of 30,000 and 50,000 Rwandan francs
between 18 and 24 January 2016 and 18 and 24 June 2016, ivefpewith Exhibit P157, pp. 4, 7, rows 169, 292
(reflecting payments from Mobile Money merchants toMabile Money account attributable to Maniraguha of 30,600
Rwandan francs on 18 January 2016 and of 51,000 Rwandan éraiddsJune 2016). While | do not consider Mobile
Money records a necessary element to corroborate paymeted in Exhibit P229 — particularly given that
Maniraguha, Nzabonimpa, Ndagijimana, and Turinabo lived ineclgsographic proximity and could give cash
payments — | nonetheless find the evidentiary record lagkittgs particular instance.
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130. Furthermore, | have previously found that Nzaboranipad already started receiving
substantial payments from Ngirabatwatewhich, when viewed in context, were necessarifyeasi

at maintaining cooperation from the Recanting W&g&ss after their interviews with Ngirabatware’s
counsel and as they faced the prospect of theamtations being challenged through Prosecution
interviews. In this context, | have no doubt tHe proven payments to Witnesses ANAE/TNN30
and ANAM/TNN31 were made to ensure their continuesbperation with the Ngirabatware
Defence and to influence them to maintain theirantgtions. The denials from Witnesses
ANAE/TNN30 and ANAM/TNN31 that they were paid inl@&on to their willingness to recant are
unbelievablé®® and | consider that they do no raise reasonablébtdm this context either.
Prosecution and Defence evidence uniformly estaddishat the cooperation of these two witnesses
with the Ngirabatware Defence was motivated by rgp@efact that was evident among all the

Accused and Turinabo, and which they leveragedasoie the witnesses’ continued cooperation.

131. Finally, attempts to argue that these funds werdenavailable to cover reasonable Defence
expenses associated with investigations are béletheir surreptitious nature, as they did not
originate from Ngirabatware’s counsel, who at thaint had been appointed to assist Ngirabatware
at the expense of the Mechanidthor recognized members of his Defence team who were
conducting investigations in parallel. Rather, ldbatware provided this money, and Nzabonimpa
and Ndagijimana paid Witnesses ANAE/TNN30 and ANAMN31, in order to ensure complete
cooperation with the Ngirabatware Defence, amd &intain their recantations in the face of

prospective Prosecution investigations that sotggbhallenge them.

5. Training and Payments: July and August 2017

132. The Nzabonimpa et alindictment alleges that Ndagijimana, through tetegwnications
and/or in person meetings in Gisenyi between 1% 2@17 and 2 August 2017, directed
Mukamisha, Maniraguha and Witness ANAE/TNN30 andAitness ANAM/TNN31 — directly
and/or through Maniraguha — on what to say if retee to meet with the Prosecuti®i.The
Nzabonimpa et aland Ngirabatwarelndictments further allege that, on 1 August 20Litinabo

and Nzabonimpa, with money made available from &gatware, paid bribes to Maniraguha and

382 geeSection I1.A.

383 geeSection 11.B.1.

34 See Prosecutor.\Augustin NgirabatwareCase No. MICT-12-29, Decision on Prosecution’s Motion Riigg
Protected Witnesses and Ngirabatware’'s Motion for Assemt of Counsel, 5 May 2016 (confidential) (“Decision on
Assignment of Counsel of 5 May 2016”), p. 11.

385 Nzabonimpa et alndictment, para. 22(iii)See alsd®rosecution Final Trial Brief, paras. 92, 94, 96, Faagraph
22(ii) of the Nzabonimpeet al Indictment is no longer operative after the terminationhef case against Turinabo.
There is no corresponding allegation in Ngirabatwarelndictment.
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Witness ANAE/TNN30 using Mobile Money in exchanger ftheir cooperation with the
Ngirabatware Defence and to influence their prospeevidencé® The Prosecution principally
relies on testimonial evidence, communications &hobile Money records, as well as the

spreadsheet extracted from Nzabonimpa’s extermdldvive in support of these allegatiotis.

133. Ndagijimana generally concedes that the Accusedtadsthe Recanting Witnesses in
deciding whether or not tanter alia, meet with the Prosecution but contends thatabrgduct is
not criminal and that he never “coached” them totigem to recant®® Nzabonimpa argues that the
Prosecution failed to lead testimonial evidencesuipport of the alleged payments and that the
Mobile Money records and electronic evidence asefiicient to establish them beyond reasonable
doubt®® He further argues that the evidence fails to destrate that it was a “bribe” in exchange
for Maniraguha’s and Witness ANAE/TNN30’s cooperatiand to influence their prospective
evidence instead of, for example, a reasonable nsepéo cover travel cost® Ngirabatware
concedes that payments were made to ManiraguhaWatmiess ANAE/TNN30 but argues that

some are not sufficiently supported and that, in@rent, none was criminZi*

134. An intercepted conversation at 4.22 p.m. on 15 20l§7 reveals that, a short time after
speaking with Munyeshuli, Turinabo informed Ndaggina that the Prosecution wanted to meet
with nine witnesses, including the four Recantingriésses®? In the conversation, Turinabo and
Ndagijimana discussed meeting beforehand to forf@uka plan, potentially summoning the
witnesses before informing them about the requestd, preparing and paying théMi. Two days
later, on 17 July 2017, Ndagijimana called WitnA8sAM/TNN31 and told her that she would be
contacted about meeting with the Prosecution aatdstie should refuse:

So, if they do call you, they should be told that you hagat time to meet the Prosecutor, as you
have nothing to add to what you have already told*itm.

386 Nzabonimpa et alindictment, para. 25(xii)Ngirabatwarelndictment, para. 23(iv)(eSee alscProsecution Final
Trial Brief, paras. 95, 167, 174.

387 prosecution Final Trial Brief, paras. 91-96.

388 Ndagijimana Final Trial Brief, paras. 182-184, 373-390.

389 Nzabonimpa Final Trial Brief, paras. 486, 487, 490.

390 Nzabonimpa Final Trial Brief, paras. 488-491.

391 Ngirabatware Final Trial Brief, paras. 215-226, p. 56.

392 Exhibit P1588 (intercept of Ndagijimana calling Turinaso15 July 2017), pp. 1, 2.

393 Exhibit P1588, pp. 3-6.

394 Exhibit 3D24 (intercept of Ndagijimana calling Witness ANAMIN31 on 17 July 2017), p. See alscExhibit
P1050 (intercept of Ndagijimana calling Witness ANANMIN31 on 26 July 2017), pp. 1, 2 (the witness notes that she
was contacted by a representative of the WISP aboutngeeith people “from the other place” and that she informed
her that she is not available); Exhibit P1061 (intercepmf Ndagijimana calling Turinabo on 26 July 2017)
(Ndagijimana reporting to Turinabo the conversation he had withea8 ANAM/TNN31).
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135. On 18 July 2016, Ndagijimana provided Maniraguhthwie same instruction, making it
clear that “our people” should refuse to talk te tiProsecutor®®® He also instructed Mukamisha
not to agree to meet with the Prosecit®iThere is considerable other evidence that thissates

was being circulated among the other Recanting &¥#es and Intermediari&s.

136. Later, after Ndagijimana met with the WISP on 28 201739 the Accused and Turinabo
devised a new plan to instruct the Recanting Wgessind Intermediaries to agree to meet with the
Prosecution in the presence of the Defefi¢&vidence reflects that, on 28 July 2017, Ndagijiema
told Turinabo that he had “already spoken to [WEBMANAM/TNN31]” and “just explained to
him/her” that she should agree to meet with thes&guation but that the Defence should be
presenf® On 2 August 2017, Ndagijimana gave Maniraguhastéme instruction that he would
agree to meet with the Prosecution but “impose”dbedition that the Defence be pres&htHe
also gave Twagirayezu the same instruction on 3{ 20072 There is evidence of Turinabo

providing the same message to Witness ANAN and Mimi® In light of the foregoing, | find

395 SeeExhibit P958 (intercept of Maniraguha calling Ndagijimamal8 July 2017), pp. 2, 3. Further communications
reflect that this message was clearly intended to begassfrom Maniraguha to Witness ANAE/TNN3keExhibits
P1241, P1242 (text from Turinabo to Ndagijimana on 18 July 2017) (“@wvexing try to see how to contact [Witness
ANAE/TNN30] to find out if she received the message becadsailbt. [...]").

39 SeeExhibit P23 (intercept of Ndagijimana calling Mukamisita17 July 2017), p. 4 (“They should be told that you
are not available to travel and that you have nothingytdcsthe Prosecutor. [...] And then you keep quiet. You don’t
say anything.”)See alsWitness TNN11, T. 9 November 2020 pp. 67-70.

397 See eg., Exhibit P819 (intercept of Twagirayezu calling Turinabo2snJuly 2017), pp. 1, 2 (Turinabo telling
Twagirayezu to inform Witness ANAT not to agree to meéh the Prosecutor); Exhibits P1239, P1240 (text from
Turinabo to Nzabonimpa on 18 July 2017); Exhibit P859 (intercepunhabo calling Twagirayezu on 17 July 2017 at
15:10), pp. 1, 2 (arranging a location to meet); Exhibit P88@rtiapt of Ndagijimana calling Turinabo on 17 July
2017 at 18:07), pp- 1, 2 (Turinabo informing Ndagijimana thatdse“passed the message on” to Twagirayezu and
noting that “after everything that we have told them, thély iefuse to meet with those people [the Prosecution]
because it's not necessary”); Exhibit P1233 (text fromnglod to Nzabonimpa on 17 July 2017 at 19:49:11) (“Good
evening, | spoke to L [Maniraguha] and Twagira [Twagirayehdy taccepted the message as it is. | just asked Barak
[Ndagijimana] to check by Wednesday if L [Maniraguha] comekthe message. [...]"); Exhibit P15 (intercept of
Turinabo calling Mbarimo on 17 July 2017 at 13:27), pp. 2-4 (Ed giving Mbarimo instructions that he is on the
side of the Ngirabatware Defence and that if the Proseevwants to meet he must ask Ngirabatware’s counse, wh
would call him); Exhibit P820 (intercept of Nzabonimpalingl Turinabo on 27 July 2017), p. 3 (Turinabo confirming
that he told Twagirayezu that “once he is there, he shouldammigentrate on the passport issue only, but if they tell
him that it is an issue of meeting the prosecutor to tryrafue”). See alsdWVitness TNN12, T. 5 November 2020 pp.
36, 39, 40.

398 SeeExhibit P1589 (intercept of WISP calling Ndagijimana on 2§ 20117), pp. 1, 2; Exhibit 3D20, p. 12.

399 Turinabo and Ndagijimana first decided that the witnesadsirgermediaries should meet with the WISP on the
Monday following Ndagijimana’s Friday meeting with theBeeExhibit P1600 (intercept of Ndagijimana calling
Turinabo on 26 July 2017), pp. 1, 2; Exhibit P1187 (interceptdafgijimana calling Turinabo on 28 July 2017), pp. 1-
4,

00 seeExhibit P1187 (intercept of Ndagijimana calling Turinaba28nJuly 2017), p. 4.

“01 SeeExhibit P1297 (intercept of Maniraguha calling Ndagijimasn 2 August 2017), pp. 1-3ee alscExhibits
P1303, P1304 (text from Turinabo to Ndagijimana on 29 July 2Qibgjructing Ndagijimana to tell Witness
ANAE/TNN30 to agree to meet the “adversaries” in the presehttee Defence).

402 seeExhibit P862 (intercept of Ndagijimana calling Twagirayerud1 July 2017), p. 2.

403 SeeExhibit P1207 (intercept of Witness ANAN calling Nzaboninapal Turinabo on 28 July 2017), pp. 1-4; Exhibit
P20 (intercept of Mbarimo calling Turinabo on 30 July 2017), pf. Cf. Exhibit P1309 (text from Turinabo to
Nzabonimpa on 30 July 2017) (instructing Nzabonimpa that WithRgeN “will meet the opponent in the presence of
tot [Ngirabtware’s counsel].”).
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beyond reasonable doubt that, between 15 July amsudust 2017, Ndagijimana instructed
Mukamisha, Maniraguha, and Witness ANAM/TNN31 dilyc and Witness ANAE/TNN30

indirectly and through Maniraguha, on what they utiosay if requested to meet with the
Prosecution. These instructions, given in the sivadaf Ngirabatware’s appointed Defence team,

necessarily interfere with the proper administratdjustice.

137. Turning to the alleged payments, Mobile Money rdsoreflect that on 1 August 2017,

Nzabonimpa transferred 31,000 Rwandan francs toirsiguha’®*

This is documented in the

spreadsheet extracted from Nzabonimpa’s extermal thave as 15,000 Rwandan franc payments
to Maniraguha and Witness ANAE/TNN3®. Furthermore, on 1 August 2017, Nzabonimpa called
Maniraguha and instructed him that he “sent [Magute] some money”, Maniraguha confirmed
he received it, and Nzabonimpa instructed Maniragtitat 15,000 Rwandan francs was for him
and another 15,000 Rwandan francs was “for therofA& The only reasonable inference to be
drawn from the record was that the “other” refertedwas Witness ANAE/TNN30 and that

Nzabonimpa was instructing Maniraguha to providewitness with 15,000 Rwandan francs.

138. Turning to the purpose of these payments, | congiug the only reasonable conclusion
was that they were made to ensure Maniraguha's \Afiiiless ANAE/TNN30’s continued
cooperation with the Ngirabatware Defence as tlaegd the prospect of further questioning from
the Prosecution. Witness ANAE/TNN30’s general dientaat she received money to recant or
other evidence that may suggest that this paymerst w facilitate travel co$f€ do not raise
reasonable doubt in relation to this conclusion.tBig time, Ngirabatware had a Defence team

appointed by the Mechaniéffi and it was apparent that costs related to traeelldvbe borne by

404 SeeExhibit P172, p. 12, row 48%ee alsExhibit P352 (text from M-Money to Nzabonimpa on 1 August 2017)
(“You have transferred 31000 RWF to Laurent Maniraguha [rohfyour mobile money account [...] at 2017-08-01
12:17:13.").

405 SeeExhibit P229, p. 2, rows 163, 164 (reflecting payments tditsethree letters of Witness ANAE/TNN30's first
name and a code name attributable to Maniraguha witthatee“01 aguste 2017").

408 SeeExhibit P1286 (intercept of Nzabonimpa calling Maniragohal August 2017 at 12:49), p. See als@&Exhibit
P1264 (intercept of Nzabonimpa calling Turinabo on 1 August 2017 at p:4A),Turinabo instructing Nzabonimpa to
send the money to Maniraguha but to call in advance apthie that “15” is for him and “15” for Witness
ANAE/TNN30); Exhibit P1327 (text from Turinabo to Maniraguha oAugust 2017 at 7:46:35) (noting that “[i]t will
be done in a few moments” and that “15” was for Maniraguhd Esidfor Witness ANAE/TNN30).

407 See eg., Exhibit P350 (text from Turinabo to Nzabonimpa on 1 August 20ihfyr(ning Nzabonimpa that
Maniraguha “denies that [Witness ANAE/TNN30] was givetransport ticket”). Read in context, this is a clear
reference to a prior payment of 14,750 Rwandan francs tretdviimpa, not the WISP, made days earBeeExhibit
P170, p. 13, row 512 (payment from MTNR Merchant to WitiS&\E/TNN30’s phone number on 27 July 2017 at
14:32). A phone call about three hours later that day refddzadbonimpa stating to Maniraguha that he sent Witness
ANAE/TNN30 “transportation money” to her phoreeeExhibit P842 (intercept of Nzabonimpa calling Maniraguha
on 27 July 2017 at 17:24), p. 1.

“%8 Ngirabatware had counsel assigned at the expense Miettteanism from 5 May 201&eeDecision on Assignment
of Counsel of 5 May 2016, p. 11.
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the institution if being summoned to*ff Rather, these payments were intended to genendtef
goodwill to ensure continued cooperation with thgirBbatware Defence and to influence
Maniraguha and Witness ANAE/TNN30 to ensure theyigled information that would further
Ngirabatware’s request for review of his convictofrinally, | have no doubt that Nzabonimpa
made these payments from funds made available bsatbégware, which were provided for the

purpose of ensuring the continued cooperation@Racanting Witnesses and Intermediaries.

6. Training: July through September 2017

139. The Nzabonimpa et allndictment charges that, from 28 July 2017 thro®gptember
2017, Ndagijimana, through telecommunications andigoerson meetings in Gisenyi, provided
instructions to Witnesses ANAM/TNN31 and/or ANAE/WNSO0, directly and/or through
Maniraguha, regarding what to say about the cirtantes of their recantatiof®. It further
alleges that, in September 2017, Nzabonimpa forchtd Turinabo and Ndagijimana information
prepared by Ngirabatware which was used to instrM¢itnesses ANAM/TNN31 and
ANAE/TNN30 on what to say during interviews witretProsecutiofi**

140. The Ngirabatwarelndictment alleges that the training of Witness@$AMM/TNN31 and/or
ANAE/TNN30 occurred on Ngirabatware’s behalf andtbe basis of information he prepared in
September 2017 together with information he preparelune 2016, which he sent to Nzabonimpa
for onward transmission to Turinabo and Ndagijimearad that he intended the Recanting
Witnesses to provide during interviews with the $emution, which Nzabonimpa ditf The
Prosecution principally relies on communicationglerce in support of Ndagijimana instructing
these witnesses in late July 2017 and communicgtionensic, and testimonial evidence in support
of alleged training in September 20%7.

141. Ndagijimana disputes that he trained Witnesses ANAIRI30 and ANAM/TNN31 and
contends that the witnesses’ testimonies do nopaipthe allegation and are unreliabté.

Ngirabatware argues that the evidence does not wEnabe allegations that Witnesses

409 5ee alscExhibit P19 (intercept of Mbarimo calling Turinabo on 27 July 20%7)1 (Turinabo confirming that
“Gahigiro”, or Nzabonimpa, sent Mbarimo 15,000 Rwandan fréutghat “it should not deter” him from asking “the
other” — or, in this particular case, the WISP who idiraalto meet him — for “transport money”); Exhibit PB12
(intercept of Maniraguha calling Turinabo on 26 July 2017% frurinabo informing Maniraguha that even if he is
given “return tickets, on departure, one should leave adititeething for [Witness ANAE/TNN30]").

410 Nzabonimpaet al Indictment, para. 23(iii)See alsd’rosecution Final Trial Brief, paras. 100, 105, 109, 110, 179.
11 Nzabonimpa et alndictment, para. 23(vBSee alsdrosecution Final Trial Brief, paras. 100, 107-110, 173.

412 Ngirabatwarelndictment, para. 21(ii)(a)See alsdrosecution Final Trial Brief, paras. 105, 107-110, 165.

13 SeeProsecution Final Trial Brief, paras. 100, 101, 105, 107-110.

“1“Seee.g., Ndagijimana Final Trial Brief, paras. 182-186, 226, 232, 3&e alsdNdagijimana Final Trial Brief, para.
15.
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ANAM/TNN31 and/or ANAE/TNN30 were trained on thedms of the documents extracted from
his device$!® Nzabonimpa argues that it is not alleged nor dbesevidence demonstrate that he

had any role in training either witnes.

142. During a telephone call on 28 July 2017, Turinabld tNdagijimana that he will need to
explain to Witness ANAM/TNN31 that, in light of mgure brought on Witness ANAT during his
meeting, she must explain that “it's her conscierthat prompted her’ to recafi. A
communication from Turinabo to Ndagijimana on 29yJA017, in anticipation of Witness
ANAE/TNN30’s meeting with the WISP, reflects theat intention for Ndagijimana to prepare her
as she may be asked about her recantation andnarid her of the importance of conscience and
that she should be ready to say it before the Juﬂ@é’his message was followed by another from
Turinabo on the same day, telling Ndagijimana: h§t] same for Misha [Mukamisha], but
concerning her, there is no terror except that itecessary to emphasize on proving her discussion
with [Witness ANAM/TNN31], who confessed to her tbegin of the lie she was taught and
advised her to confess and be free. BY&"Ndagijimana responded to this message, saying:
“Ok”.*?° Other communications around this time reflect @aclintention for other Recanting

Witnesses to give particular answers should theyusstioned?*

143. While this raises the distinct possibility that Ngenana would instruct both Witness
ANAM/TNN31 and Witness ANAE/TNN30, directly or thugh Maniraguha, the evidentiary basis
is lacking, particularly in view of the extensivenemunications records that were retrieved around
this time. Indeed, subsequent conversations betheagijimana and Withess ANAM/TNN31 on
30 and 31 July 2017 do not contain an expressuictsbtn related to the circumstances of her
recantation, including instructions on how to eiplavhy she recantetf? Likewise, the

Prosecution does not provide sufficient suppoth&sallegation relates to Witness ANAE/TNN30

“1% Ngirabatware Final Trial Brief, paras. 207-214, 269-2882p.

1 Nzabonimpa Final Trial Brief, paras. 381-391. As it tedato Witness ANAM/TNN31, Nzabonimpa argues that
sharing the notes related to her that were extracted fgimabatware’s computers would not be improper and cannot
constitute contempgee e.g., Nzabonimpa Final Trial Brief, paras. 388-390.

417 SeeExhibit P1217 (intercept of Ndagijimana calling Turinaba2@nJuly 2017), pp. 1, 2.

“18 SeeExhibits P1303, P1304 (text from Turinabo to Ndagijimana od@g 2017 at 17:31:38) (“Prepare [Witness
ANAE/TNN30] by emphasizing on terror as she may be asked @heuecantation and remind her of the importance
of conscience and that she should be ready to say it béferdudge. Remember to accept to meet adversaries in
presence of the defense.”).

19 seeExhibits P1305, 1306 (text from Turinabo to Ndagijimana29 July 2017 at 19:53:27).

420 seeExhibit P1307 (text from Ndagijimana to Turinabo on 29 R0¢7 at 19:54:44).

421 Seee.q., Exhibits P1308, 1309 (text from Turinabo to Nzabonimpa on 30 July 2017)

422 See Exhibit P857 (intercept of Witness ANAM/TNN31 calling Nygmana on 30 July 2017); Exhibit 6D4
(intercept of Ndagijimana calling Witness ANAM/TNN31 on 31lyJ2017). See alsoWitness ANAM/TNN31,

T. 3 November 2020 pp. 57-59 (discussing Exhibit 6D4).
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in late July 2017. Indeed, conversations betweentwo witnesses in early August 2017 suggest

that they were waiting to be trainé&d.

144. As to evidence of later training, | note that Ndiaghna was arrested in possession of a
series of documents that concern information onréleantations of Witnesses ANAE/TNN30 and
ANAM/TNN31, which were identical to documents exteed from Nzabonimpa’'s and/or
Ngirabatware’s device®? Ndagijimana conceded that all the documents derikem Nzabonimpa
and authenticated a series of exchanges betweebohimapa and him on 19 September 2017
reflecting Nzabonimpa forwarding “things” sent bgput person” —i.e. Ngirabatware — that

Nzabonimpa wanted Ndagijimana to réat.

145. In this respect, and particularly as it relateg&xdibit P208, which is entitled “conversation
between [Withess ANAM/TNN31] and the Prosecutotted IRMCT on 29.8.2017”, the versions
extracted from Ngirabatware’s devices were created5 September 2017 and they contain
italicised text. Notably, Ndagijimana’s final message afteavihg reviewed the material
Nzabonimpa sent him in the 19 September 2017 Shlgave seen it. It is important that they see it
and read it and master all those things in italidsey are among the most difficuf?* Indeed, a
later call from Ndagijimana to Nzabonimpa refleittat at least one of the documents Nzabonimpa
sent to him related to Withness ANAM/TNN31, who leders to as the “female villager”, and that
the purpose of it is for Ndagijimana “to read faerhwhat she said so that she doesn’'t make a

mistake and deviat&?®

2% See e.g., Exhibits P7, P11 (intercepts of Maniraguha calling WitnelN&\M/TNN31 on 3 August 2017)See also
Witness ANAM/TNN31, T. 2 November 2020 pp. 34-37, 42-47.

424 SeeNdagijimana, T. 17 March 2021 pp. 61-&mpareExhibit P206 (seized from Ndagijimanajth Exhibits
P224, P230 (extracted from Nzabonimpa's external hard dewe) Exhibits P40, P62, P63 (extracted from
Ngirabatware’s devicesyompareExhibit P207 (seized from Ndagijimanalith Exhibits P47, P58, P74 (extracted
from Ngirabatware’s devicesompareP208 (seized from Ndagijimanayith Exhibits P44, P71 (extracted from
Ngirabatware’s devicesgee alsdxhibit P78 (Statement of Seizure: Ndagijimana).

42> SeeNdagijimana, T. 17 March 2021 pp. 64-66 (authenticating textbiéatiias P441, P442, P443, P444, and P445).
426 seeExhibit P110 (Olejniczak Supplemental Report), pp. 63, &ting to Exhibits P44 and P71).

27 SeeExhibit P445 (text from Ndagijimana to Nzabonimpa on 19 Selpéer2017)See alsdExhibit P1548 (Rwandan
intercept of the same text).

428 Exhibit P1089 (intercept of Ndagijimana calling Nzabonimpal®nSeptember 2017), pp. 1, Qee alscExhibit
P1092 (intercept of Ndagijimana calling Turinabo on 21 Sep&r 2017), pp. 3, 4, 7 (noting that the Recanting
Witnesses are not supposed to see the documents, whichnfidemtial, but that Ndagijimana should call Witness
ANAM/TNN31 to “remind” her on the basis of the documenmigl,ain particular, that she tore up the papers after having
the type-written ones); Exhibit P1100 (intercept of Turingablling Ndagijimana on 21 September 2017), pp. 5, 6
(Ndagijimana explaining that he will call Witness ANAMMN31 and instruct her to say that she wrote the letter —
double-checking it was sent to “Mylene” — and that she shootide asked anything else, that the Prosecution should
read her what she said last time, and that she shouldti&®; Exhibit P1102 (intercept of Ndagijimana calling
Turinabo on 22 September 2017), pp. 1, 2 (Ndagijimana explaimd\titness ANAM/TNN31 informed him that she
had been called to meet the Prosecution on Tuesday 26 Septéoni@bo telling Ndagijimana that he should “start
briefing her about the other things”, and Ndagijimana explgittiat he told the witness that he would call her again in
the afternoon).
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146. Notably, the italicized text in these exhibits awstructions to Witness ANAM/TNN31 to
recall certain aspects related to the recantatiocgss, including: (i) the date of her recantation
letter; and (ii) that she confided in Ndagijimamal &Maniraguha and that she had approached them
about her “serious problem because of the fact #iet had given false testimony against
Ngirabatware, as stated in her letter of 2015” eliise, italicised text focuses on the content of he
recantation letter and subsequent consent lettetrenexplanation as to why she initially refused t
meet with the Defence. Furthermore, the statementams the fabricated account of how her
recantation letter was produced with the assistahe@d then sent by Maniraguha. In this context,
the only reasonable conclusion is that Ngirabatwassated this document and shared it with
Ndagijimana through Nzabonimpa in the middle of t8sfper 2017 so that
Witness ANAM/TNN31 could be prepared for her fodhung interview with the Prosecution on

the basis of it.

147. 1 note that Witness ANAM/TNN31 testified that Ndmgiana trained her over the phone
prior to this interview and that Ndagijimana hadpbmmsized that everything she had “told Robinson
[she had] to repeat to the Prosecufé?"The witness could not recall if Ndagijimana toldrh
anything else ahead of the intervié&®.Communications evidence reflects that, around tihis,
Witness ANAM/TNN31 wanted instructions from Ndagigna®>*

148. Ndagijimana, on the other hand, denied trainingndsds ANAM/TNN31 and, in particular,
on the basis of this document and other documetited from hinf*? This testimony, however, is
belied by his own contemporaneous remarks, mad@5®eptember 2017 and the day before
Witness ANAM/TNN31 was to meet with the Prosecutdn- that he “went to [Witness
ANAM/TNN31] and actually found that he/she knowsbétter than me” and that he “taught her
that it is good, you are on the ... good line butbbief’.*** In view of the foregoing, | have no
doubt that Ndagijimana instructed Witness ANAM/TNIN8n what to say during her interview

29 SeeWitness ANAM/TNN31, T. 2 November 2020 pp. 66-72. | have aisosidered Witness ANAM/TNN31's
general response that shieter alia, did not dispute counsel's suggestion that she did not eedemining from
Ndagijimana. See Withess ANAM/TNN31, T. 2 November 2020 p. 76. This general remafter reviewing an
unrelated telephone conversation, does not amount to aadiotibn when viewed in contexiSee Witness
ANAM/TNN31, T. 2 November 2020 pp. 72-76.

430 seeWitness ANAM/TNN31, T. 2 November 2020 p. 70.

431 SeeExhibit 6D4 (intercept of Ndagijimana calling Witness ANAM/NR1 on 31 July 2017), pp. 1, 2 (reflecting
Witness ANAM/TNN31’s anxiety that she is supposed to speidlk the “other man” -.e. the Prosecution — but
“What's with [the Defence]? Why don’t you tell him/hertidk to us? What will we say afterwards?” and Ndagijima
reassuring her that he will talk to them and get back td. @&¥r Exhibit 6D48 (intercept of Nzabonimpa calling
Ndagijimana on 12 September 2017) (Ndagijimana informing Nzafganihat Withess ANAM/TNN31 wants to meet
with him in Kigali). Call records reflect that WitheS&NAM/TNN31 and Ndagijimana spoke on the phone on 21 and
24 September 201BeeExhibit 1D10, call reference numbers 162414, 162415, 163392.

432 seeNdagijimana, T. 17 March 2021 pp. 66-71.

33 SeeExhibit 3D20, p. 6See alsdNdagijimana Final Trial Brief, para. 80.
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with the Prosecution and that he did so on thesbakithe document provided by Ngirabatware

through Nzabonimpa.

149. Turning to Witness ANAE/TNN30, | note that textyalidentical documents entitled
“Declaration of [Withess ANAE/TNN30] to the Proséoy done 31 August 2016”7, which share the
same metadata and were created on 12 September 284 found on Ngirabatware’s laptops
(Exhibits P47, P58, P74} A textually identical document was also found imlagijimana’s
possession upon his arrest (Exhibit PZ8%The document appears to be a summary of a statemen
and largely concerns the circumstances surrounthegwitness’s initial refusal to meet with
Ngirabatware’s counsel, followed by the circums&msurrounding the consent letter she later sent

agreeing to meet with him.

150. Communications evidence demonstrates that Nzaba@nisgnt documents related to
Witness ANAE/TNN30 to Turinabo and Ndagijimalia.Likewise, conversations reflect that
Ndagijimana intended to and made plans with theasis to train hé¥® and later communications
reflect that Turinabo would share instructions tbe witness through Maniraguﬁ:ﬁ. These
exchanges further reflect that training was basethe information shared as well as on the basis
of the consent letter that they assisted in pregarfior Witness ANAE/TNN30. Witness
ANAE/TNN30 generally testified that Maniraguha trad her to say that she had lied while

434 seeExhibit P1126 (intercept of Ndagijimana calling Nzabonimp@5rseptember 2017), pp. 4, 5.

435 gSee Exhibit P110 (Olejniczak Supplemental Report), pp. 57, 58; WiehiP58 and P74 (extracted from
Ngirabatware’'s Samsung laptop); Exhibit P47 (extraatech Ngirabatware’s Dell laptop).

3¢ seeExhibit P207 (seized from Ndagijiman®ee alsd&Exhibit P78 (Statement of Seizure: Ndagijimana).

437 See Exhibits P1536 (text from Nzabonimpa to Turinabo on 19 Septe®b&¥); Exhibit P1537 (text from
Nzabonimpa to Ndagijimana on 19 September 2017); Exhibit P1092céptesf Ndagijimana calling Turinabo on 21
September 2017), pp. 1, 3, 3ee alsdNdagijimana, T. 17 March 2021 pp. 64-66 (authenticating textsxhibited as
P441, P442, P443, P444, and P445).

438 Exhibit P1092 (intercept of Ndagijimana calling Turinalmo2d September 2017), pp. 3-6; Exhibit P1100 (intercept
of Turinabo calling Ndagijimana on 21 September 2017), pp. 1-BxGibit P1126 (intercept of Ndagijimana calling
Nzabonimpa on 25 September 2017), pp. 1-4; Exhibit P1137 (intercblolagfijimana calling Witness ANAE/TNN30
on 27 September 2017) (telling her that he will come tdbare).

439 geeExhibit P1142 (intercept of Turinabo calling Ndagijimana orS2ptember 2017), pp. 1, 2 (Turinabo asking for
a copy of Witness ANAE/TNN30’s consent letter and becéwesés meeting “that man” +e. Maniraguha — for
“coaching him on the other matter”); Exhibit P1144 (intercgpgtizabonimpa calling Turinabo on 27 September 2017),
pp. 1-6 (Nzabonimpa stresses the importance of Witn®sSEATNN30 recalling the date of the consent letter as 26
January 2016 or just mentioning the month and Turinabo informimgtiét he plans to see that “little man’i.e.
Maniraguha — tomorrow and “[i]f we get lucky and he/she get®thrd remembers it!”); Exhibit P1145 (intercept of
Turinabo calling Ndagijimana on 27 September 2017), miscssing the dates of the consent letter of 26 January
2016 and Turinabo indicating “[a]s for the rest, when | gee® that guy | will try to...today...I will instill it in im/her
today and Thursday.”); Exhibit P1623 (text from Turinabdlmabonimpa on 28 September 2017) (“[...] | am going to
train L [Maniraguha], his person [Witness ANAE/TNN30] thés no hope but we will try, that the questionnaire has
difficulties which can get confusing. [...]"pee als&xhibits P1616-P1620.
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testifying in theNgirabatwaretrial and he collaborated with Ndagijimana, andttehe needed

advice from them, given the situation she was pit’

151. In light of the record as a whole, | have no dotitzt both Ndagijimana and Turinabo
trained the witness, using the document that waesddrom Ndagijimana at the time of his arrest,
which corresponds to those extracted from Ngirabedis devices. | also have no doubt that
Ngirabatware shared this document with Nzabonimphp then provided the document to
Ndagijimana and Turinabo, for the basis of preganditness ANAE/TNN30 for her upcoming

interview with the Prosecution. This training wamducted on Ngirabatware’s behalf.

7. Training: October and November 2017

152. The Nzabonimpa et alIndictment alleges that, in October and Novembed720
Ndagijimana trained Witness ANAE/TNN30 on what itesiny to give during the review
hearing®** The Prosecution relies on communications and ficeevidencé&?? Ndagijimana
generally disputes that he trained Witness ANAE/BESNand argues that her testimony is

unreliable**

153. Communications evidence reflects that in early ©eto2017, Turinabo contacted
Nzabonimpa about actions to be taken as Novemhmmoaghed and it was anticipated that the
review hearing might take place th¥f.In particular, on 13 October 2017, Turinabo mesdag

Nzabonimpa asking that Ngirabatware share Witn@$8BTNN30’s “full interview”.*°

154. Furthermore, textually identical documents entitlé@estimony given by [Witness
ANAE/TNN30] to the Prosecutor on 29.09.2017”, whiglre created on 14 October 2017 and last

#40T 30 October 2020 pp. 12, 57, 58, 63, 64, 83, 84.

441 Nzabonimpa et allndictment, para. 23(vi)See alsoProsecution Final Trial Brief, paras. 112, 113, 179. The
Prosecution submissions reflect that it is not pursuingalhégation against Nzabonimp&eeProsecution Final Trial
Brief, para. 173 (omitting reference to this allegatam it relates to Witness ANAE/TNN30). No correspoigdi
allegation is contained in thdgirabatwarelndictment.

442 prosecution Final Trial Brief, paras. 112, 113.

43 Ndagijimana Final Trial Brief, paras. 182-186, 362¢ alsdNdagijimana Final Trial Brief, para. 15.

444 SeeExhibit P1680 (text from Turinabo to Nzabonimpa on 11 October 2@kHjibit P1682 (text from Turinabo to
Nzabonimpa on 11 October 2018ee alsdExhibit P474 (text from Turinabo to Nzabonimpa on 15 Noven2i0d 7)
(“Good morning. In fact, | think the powerful people [Appealm@ber Judges] had planned for November but it was
not possible because the building [the court] that was supposee used was not in good condition and it is being
fixed now. There is greater certainty for January. The dél be known in the coming days.”).

445 Exhibit P461 (text from Turinabo to Nzabonimpa on 13 October 2(‘Man, why does L [Maniraguha] keep
playing games with us at every turn due to our naivety? A moago he told me that [Witness ANAE/TNN30] was
removed from Kgl because of a letter! That all the haste been removed by that same paper. Please ask san per
[Ngirabatware] to give us a copy of [Witness ANAE/TBINs] full interview so that he can read it on the computer,
then you people can begin to prevent the intrigues emanatimghis place. It's hard for me to tolerate.”).
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saved on 16 October 2017, were found on Ngirabatwalaptops’® A textually identical
document was also extracted from Nzabonimpa’s eatehard drive, which was created, last
saved, and printed on 18 October 2647.

155. This document was also retrieved from Ndagijimaparuhis arrest, and he testified that
Nzabonimpa gave it to hiff® The document itself appears to be a summary tdtarsent given

by Witness ANAE/TNN30 but also contains italicizedkt that appears to offer explanations that,
notwithstanding not having mentioned it before, Maguha had in the past travelled to Uganda but
that he does not always tell the witness this dneddoes not always ask. Notably, this would align
with information already known by the Prosecutidratt Maniraguha had, in fact, met with
Robinson in Uganda in 2014?

156. In this context, | have no doubt that instructievere given to Maniraguha on the basis of
the summary of Witness ANAE/TNN30’s interview thdgirabatware provided to Nzabonimpa
and shared with Ndagijimana. Notwithstanding, th@&entiary record allows for the reasonable
possibility that Turinabo provided the instructicesManiraguha rather than Ndagijimana. Given
the manner in which this allegation is pleadeds tlinding cannot be a basis for liability for

Ndagijimana, and this conclusion will only be calesied for context.

8. Payment: December 2017

157. TheNzabonimpa et alndictment alleges that, based on funds recefred Ngirabatware,
Nzabonimpa and Turinabo paid in December 2017 #&ébrof 400,000 Rwandan francs to
Maniraguha and Witness ANAE/TNN3E’ The Ngirabatwarelndictment alleges that, on or about
5 or 6 December 2017, through Nzabonimpa, Ngirad@wnstructed Turinabo to pay Maniraguha
and Witness ANAE/TNN30 500,000 Rwandan francs indés” and that Turinabo paid them

446 SeeExhibit P110 (Olejniczak Supplemental Report), p. 53; ExhiBi62 and P63 (extracted from Ngirabatware’s
Samsung laptop); Exhibit P40 (extracted from NgirabatigaDell laptop).

447 SeeExhibit P110 (Olejniczak Supplemental Report), pp. 52,B581ibit P224. Another version of this document,
which was saved on 10 December 2017, was also found on Nzalamiexternal hard driveSeeExhibit P110
(Olejniczak Supplemental Report), p. 52; Exhibit P2Z3€e alsdExhibit P77 (Statement of Seizure: Nzabonimpa). The
expert was unable to show a conclusive relationship bettheeshocuments retrieved from Nzabonimpa’s external hard
drive with those extracted from Ngirabatware’s deviceetham the metadata alor@eeExhibit P110 (Olejniczak
Supplemental Report), para. 52.

448 SeeExhibit P206 (seized from Ndagijimandyidagijimana, T. 17 March 2021 pp. 62-83ee alscExhibit P78
(Statement of Seizure: Ndagijimana).

449 gee Exhibit 1D4. See alsp e.g., Prosecutor v Augustin Ngirabatware Case No. MICT-12-29, Motion for
Assignment of Counsel, 19 February 2016 (confidential), [@ara.

50 Nzabonimpa et allndictment, para. 25(xiii)See also Nzabonimpa et. &lre-Trial Brief, paras. 100, 128, 134
(reflecting that Turinabo coordinated with Nzabonimpa that Nzabonimpa paid Maniraguha 400,000 Rwandan
francs).
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400,000 Rwandan franés' The Prosecution, relying largely on communicatiem&lence and on
the spreadsheet extracted from Nzabonimpa’s exteand drive, argues both that Nzabonimpa and
Turinabo paid Maniraguha 400,000 Rwandan fréfcs.

158. Nzabonimpa contends that the evidentiary recotd faiestablish that Maniraguha was paid
this amount and that it was done as a “bribe” lier purpose of securing Maniraguha’'s and Witness
ANAE/TNN30’s cooperation with Ngirabatware’s defencor influence their prospective

evidence®®®

Ngirabatware does not dispute that money was fmai/ithness ANAE/TNN30 and
Maniraguha but generally argues that some allegsanpnts lack sufficient evidentiary support

and that, in any event, none was crimittal.

159. Witness ANAE/TNN30 denied that she received any eydior the purpose of securing her
recantatiofr> and rejected asking Ndagijimana in November 2@i&end Maniraguha 400,000

Rwandan francs to help him reimburse his débtsiowever, communications evidence reflects
that, in November 2017, Maniraguha and Witness ANABN30 asked the Accused and Turinabo
for 400,000 to 500,000 Rwandan francs to pay of§pacific debt Maniraguha had with a

cooperativé®’ and that their continued cooperation would be iogent on such paymefi This

constituted an issue of concern among Turinabalaméccused in Rwanda’

41 Ngirabatware Indictment, para. 23(v)See also NgirabatwareéPre-Trial Brief, paras. 95, 125 (suggesting,
alternatively that Nzabonimpa or Turinabo paid Maniragutia0id Rwandan francs).

452 prosecution Final Trial Brief, paras. 116, 167, 174, n. 451.

%53 Nzabonimpa Final Trial Brief, paras. 492-495. Nzabonimpa abntends that the allegation that he directly paid
this bribe is at odds with the pleading in thgirabatwarelndictment that Turinabo didcSeeNzabonimpa Final Trial
Brief, para. 494.

454 Ngirabatware Final Trial Brief, paras. 215-226, p. 56.

455 Witness ANAE/TNN30, T. 27 October 2020 pp. 43, 44; T. 30 Oct2b20 pp. 18-22, 24, 59, 60.

56 SeaWitness ANAE/TNN30, T. 30 October 2020 p. 21.

57 Several exhibits reflect Maniraguha directly soliitiassistance from NzabonimpBeeExhibit 6D59 (text from
Maniraguha to Nzabonimpa on 7 November 2017) (“Hello. Pleast tagsist me so that | can solve my problems.
Please respond, thank you”); Exhibit 6D60 (text frdfaniraguha to Nzabonimpa on 8 November 2017) (“Good
afternoon. I've been waiting for you in vain. Are you stillKgl? | have serious problems and need your assistance.
Thank you, please respond”); Exhibit P479 (text from Maniragahdzabonimpa on 27 November 2017) (“Hello. |
told you about the problem | have. It is a problem relatebdaooperatives that | represent. | have a deficit of D000
and on 20 December, | have to present the annual financa@t.r@bease assist me. | don’t want to look ridiculous. |
beg you. You can help me because | know that you, too, val nee for sure. Would it look good if | disappoint you,
too? Please assist me. | am worried. Thanks, respond”).

58 SeeExhibit P476 (text from Turinabo to Nzabonimpa on 20 November 20(W)tness ANAE/TNN30] confronted
Barak] [Ndagijimana] when he passed by their house wittadking to them saying that he should not make noise
when the dossier comes up again because the problem regardifigldriraguha’s] 400 was not resolved...! She
should be told that everything else was honored but therenavasntract to pay for the loss to the Co-operative.”);
Exhibit P479 (text from Maniraguha to Nzabonimpa on 27 Novergbé&r) (“[...] You can help me because | know
that you, too, will need me for sure. Would it look gooHdfsappoint you, too? [...]").

459 SeeExhibits P468-P471 (text exchanges between Turinabo and hegie from 8 through 10 November 2017);
Exhibit P477 (text from Turinabo to Nzabonimpa on 20 November 20khjbis 6D61-6D68, 6D70 (text exchanges
between Turinabo and Nzabonimpa from 10 through 30 November ZHe plsdNdagijimana, T. 16 March 2021 pp.
28-32.
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160. Subsequent texts from Turinabo to Nzabonimpa omdb G December 2017 demonstrate
that a decision was made that Maniraguha and WAtA®AE/TNN30 would be paid in line with
instructions received from Ngirabatware, or “ourges,”® but that the amount would not be more
than 400,000 Rwandan frarf®s.| further observe a notation in the spreadshe&feted from
Nzabonimpa’'s external hard drive reflects a paynwnt400,000” to “I moto”, or Maniraguha,

after other documented payments in December 2517.

161. In this context, | have no doubt that Maniraguha ywaid 400,000 Rwandan francs from
funds made available to Nzabonimpa by Ngirabataakbased on Ngirabatware’s instructidtis.
The purpose of the payment was to ensure Maniragamal Witness ANAE/TNN30’s continued
cooperation with the Ngirabatware Defence as tiveewe hearing approached. This is the only
reasonable conclusion in view of the importanc®ithess ANAE/TNN30’s cooperation with the
Ngirabatware Defence to the success of Ngirabatvaeguest for review and in light of the clear

threats that the witness would refuse to do soldhitbe Accused not acceded to it.

9. Payment: February 2018

162. The Nzabonimpa et allndictment alleges that, on 8 February 2018, Nohagna used

Mobile Money to pay a “bribe” of at least 10,200 &wlan francs to Withess ANAM/TNN31 from
funds Nzabonimpa received from Ngirabatware andexshange for her cooperation and to
influence her prospective evideri®d.The Ngirabatware Indictment alleges that, on 8 and 9
February 2018, Ngirabatware instructed Ndagijimahagugh Nzabonimpa, to offer a bribe to
Witness ANAM/TNN31%° The Prosecution relies on Mobile Money and commafions

evidence as well as the spreadsheet extractedNizabonimpa’s external hard drive in support of

these allegation®®

460 seeExhibit P501 (text from Turinabo to Nzabonimpa on 5 December 20Bd we will come out with our heads
held high. [Maniraguha’s] ultimatum will be respected. Ouspgf); Exhibit P502 (text from Turinabo to Nzabonimpa
on 6 December 2017) (“Inform [Maniraguha] and [Witness ANPYEX30] that their ultimatum of the 20 will be
adhered to in two phases. Our person.”).

61 SeeExhibit P504 (text from Turinabo to Nzabonimpa on 11 December 20E@)y (Maniraguha] the utmost
possibility is 400, no whims about 500. [...]").

62 seeExhibit P229, p. 3, row 201. | note that, in view of theirentecord, Exhibit P229 refers to Maniraguha
interchangeably as “L” and “L moto”.

63 The absence of specific bank or Mobile Money recordsipport of this payment does not raise reasonable doubt in
my mind that it was made.

64 Nzabonimpa et alndictment, para. 25(xviSee alsdrosecution Final Trial Brief, paras. 116, 181.

465 Ngirabatwarelndictment, para. 23(vii\See alsdrosecution Final Trial Brief, paras. 116, 167.

%6 See alsdProsecution Final Trial Brief, para. 116.
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163. Ndagijimana generally concedes that the Accused thei Recanting Witnesses, including
Witness ANAM/TNN31, but argues that this conductist criminal’®’ Ngirabatware contends
that, by the end of 2017, he was informed of Wign&SBIAM/TNN31’s demands for money but that

the payments made were not crimiffil.

164. Mobile money records demonstrate that Ndagijimaaid pVitness ANAM/TNN31 10,200

Rwandan francs on 8 February 208.Ndagijimana confirmed that he paid Witness
ANAM/TNN31, and, in particular, would send amourtstween 10,000 and 30,000 Rwandan
francs to cover her expenses when she had to ffiVel view of the above, | have no doubt that
Ndagijimana made this payment and that the purpese to secure the witness’s continued
cooperation with the Ngirabatware Defence. In ti@ispect, the payment was surreptitious and
made after Ngirabatware had a Defence team appoimyethe Mechanism, demonstrating the

highly irregular nature of the payméeft.

165. In addition, email communications between Nzaborirapd Ngirabatware on 9 February
2018 confirm that Ngirabatware told Nzabonimpa thiédlagijimana should pay Witness
ANAM/TNN31.4"? On the same day, Ndagijimana sent a message tboNmapa that Witness
ANAM/TNN31’s circumstances were bad and she wasfesnfy*”® Turinabo messaged

Nzabonimpa the following day about the precariousagon the witness was fi{*

166. Viewed in this context, | have no doubt that Ndaggna offered the withess money based

on instructions given to him by Ngirabatware andtigh Nzabonimpa. Indeed, later in April 2018,

“67 Ndagijimana Final Trial Brief, paras. 232, 373-390.

468 Ngirabatware Final Trial Brief, paras. 295-299, p. 82.

489 SeeExhibit P147, p. 3, row 104.

“°Seee.g., Ndagijimana, T. 15 March 2021 p. 59.

47 SeeDecision on Assignment of Counsel of 5 May 2016, p. 11.ddd&urinabo and the Accused were well aware of
the financial support that extended by the WISP to witneasdsWitness ANAM/TNN31, specificallySeg e.g.,
Exhibit P744 (text from Turinabo to Nzabonimpa on 14 May 2018) (‘BfiXalagijimana)] has called me saying that
[Witness ANAM/TNN31] has requested a ticket to go faatment. | think it cannot exceed 10 because | reminded
Barak [Ndagijimana] that [Withess ANAM/TNN31] has to goaihgh Protection [the WISP] and always be taken of.
That support should be granted quickly because of the Junecipfiog. anticipated interviews of the Recanting
Witnesses with Ngirabatware’s new Defence counsel].”). Béneefits received from the WISP, including well-being
support, is one of the reasons Ndagijimana did not waiverbiective measures entirelgeeT. 15 March 2021 pp.
13-15.

472 SeeExhibit P693 (email from [Ngirabatware] to [Nzabonimpmei 9 February 2018) Eais alors une proposition
concernant hh [money] en faveur de [Witness ANAM/TNN31] qredeuil, en sachant qu’'Uwacu [Ngirabatware] a
déja commencé a fournir des efforts concernant hh [moregnt que les tutalibwa [Recanting Witnesses] ne partent,
Mais Mwalimu [Ndagijimana] doit déja se munir de cela a soradle}).

473 Exhibit P535 (text from Ndagijimana to Nzabonimpa on 9 FebrRad8) (“I got here around nine o'clock under
heavy rain. The child has diarrhoea. The other one also mrisgfffrom the same disease. There is also another one
who is on the drip due to malaria. [...]. Life in genesabad. Details at our meeting.”)

474 Exhibit P536 (text from Turinabo to Nzabonimpa on 10 February 2QHello, the situation at [Witness
ANAM/TNN31’s] is not good, after Barak [Ndagijimanaj.He/she dies it is a loss because he/she does not hatre heal
insurance, is weak and malnourished.”).
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Ndagijimana messaged Nzabonimpa that the witness nudified the former that the health
insurance drive in her area was ending and “rereihdfim] of the promise [they] made to h&f”
While Ndagijimana may have had genuine concerio fiset withess’s wellbeing, the purpose of the
offer of money, which followed the instruction givdoy Ngirabatware on 9 February 2018 to
Nzabonimpa, was to secure the witness’s continuedgiladbility and cooperation with the
Ngirabatware Defence and to leverage the finanomabver at his disposal given the precarious

circumstances in which the witness found herself.

10. Training and Offer of Payments: May and June 2018

167. The Nzabonimpa et allndictment alleges that, between 15 May 2018 andutie 2018,
Nzabonimpa, Ndagijimana, and Ngirabatware direct®¥ditnesses ANAE/TNN30 and
ANAM/TNN31 on what to say during the interviews WwitNgirabatware’'s Defence counsel,
scheduled for 12 and 13 June 2618The NgirabatwareIndictment includes the same allegation,
specifying that Ngirabatware acted through Turinddpabonimpa, and Ndagijimana in directing

these witnesses on what to $4Y.

168. The Nzabonimpa et allndictment further alleges that, between 28 andVafy 2018,
Ndagijimana, on the instructions of Ngirabatwargotiyh Nzabonimpa, offered bribes to
Maniraguha and Witness ANAE/TNN3®® The Ngirabatware Indictment specifies that

Ngirabatware used digital communications from thdDF in instructing Ndagijimana through

Nzabonimpd.”®

allegations'®°

The Prosecution relies principally on communiaagi@vidence in support of these

169. Ndagijimana generally concedes that the Accused| @aid assisted the Recanting
Witnesses, but disputes that the payments wereinainor that he trained or coached th&M.
Nzabonimpa submits that the evidence fails to déstatihat he actually directed any of the
witnesses on what to say during their interviewthwigirabatware’s counséf or that he offered
any bribe to Maniraguha or Witness ANAE/TNN30 in w2018 Ngirabatware concedes that

475 Exhibit P543 (text from Ndagijimana to Nzabonimpa on 20 April 2@18ello, [Witness ANAM/TNN31] has told
me that the health insurance drive in their region is endinghdt regard she was reminding me of the promise we
made to her.”).

47 Nzabonimpa et alndictment, para. 23(vii)See alsdrosecution Final Trial Brief, paras. 117-121, 173, 179.

47" Ngirabatwarelndictment, para. 21(iv)See alsdrosecution Final Trial Brief, paras. 117-121, 165.

478 Nzabonimpa et alndictment, para. 25(xvii)See alsd®rosecution Final Trial Brief, paras. 120, 174, 181.

479 Ngirabatwarelndictment, para. 23(vii)See alsdrosecution Final Trial Brief, paras. 120, 167.

480 prosecution Final Trial Brief, paras. 117-121.

“81 Ndagijimana Final Trial Brief, paras. 182-184, 233, 373-390.

“82 Nzabonimpa Final Trial Brief, paras. 410-418.

“83 Nzabonimpa Final Trial Brief, paras. 506-510.
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payments were made to Witness ANAE/TNN30 but disptlhat they were criminal and generally
argues that he did not instruct Witnesses ANAM/TNINSd/or ANAE/TNN30 on what to say

during interviews'®*

170. Communications evidence reflects that, by 7 May&@urinabo shared with Nzabonimpa
that Ngirabatware’s new Defence counsel would bieiag in Kigali on 8 May 2018 and intended
to interview the intermediaries starting the follog day?®® On 11 May 2018, Ngirabatware
informed Nzabonimpa that his new Defence coungehited to interview the Recanting Witnesses
and Ndagijimana around 11 June 263%and Nzabonimpa assured Ngirabatware that he, Zowin
and Ndagijimana would be preparing the Recantingn®gses®’ On 15 May 2018, Turinabo
stressed the need to “sharpen” the Recanting Wgselsefore 11 June 2018 in connection with any
payments to be made to th&fhand, on 16 May 2018, Turinabo contacted Nzaboniregarding

an accelerated strategy in relation to the Recgniitnesse&®® On 20 May 2018, it is clear that

Turinabo, Ndagijimana, and Nzabonimpa intended éto discuss a way forwatt. The next

84 Ngirabatware Final Trial Brief, paras. 215-226, 278-283, 29%- pp. 56, 82See alsd\girabatware Final Trial
Brief, paras. 156, 155ee alsd\girabatware Final Trial Brief, paras. 201-214.

8% SeeExhibit P739 (text from Turinabo to Nzabonimpa on 7 May 20TB)€ version that L [Maniraguha] gave you
remains exact. Totaux [Defence counsel] will arrive in Kgl08 May. [Twagirayezu, Maniraguha, and Mukamisha]
have an appointment on 09 May. Mbar [Mbarimo] and Bwanaw hav appointment on 10 May, but if Mbar
[Mbarimo] arrives early, Misha and 1 from Gisa [Mukaha and Twagirayezu] will be rescheduled. Let it rerttzd
way tonight.”).

86 See Exhibit P549 (text from Ngirabatware to Nzabonimpa on 14yM018) (“Good evening. Does Vum
[Nzabonimpa] have 2 numbers? On the other one, | posted whattthexToew Defence counsel] told me. On thellth
of June, they will go to meet Ututalibw [the Recantingn&sses] and Barak [Ndagijimana].”).

87 Exhibit P550 (text from Nzabonimpa to Ngirabatware on 12 RG#8) (“He/she has 2 numbers and he/she received
the things. Rub, Vum and Barak [Turinabo, Nzabonimpa and Ndegif] are preparing the ututaribwa [Recanting
Witnesses]. [...]").

88 See Exhibit P553 (text from Turinabo to Nzabonimpa on 15 May 2018 649154) (“[...] Regarding the
measurements of the plots [Recanting Witnesses] in @épte it is fine but without forgetting to sharpen ututaabw
[the Recanting Witnesses] before 11th June, such thainttleall meet when they are very sharp.”); Exhibit P {ext
from Turinabo to Nzabonimpa on 15 May 2018 at 17:02:59) (“Zhelots [Recanting Withesses] and Barak
[Ndagijimana] will meet our people in the presence of bé&k@Prosecution] but he will not ask any questions on 11
June. It requires sharpening of our pawns well before that tdahink we should meet without delay with Kayove
[Nzabonimpa] to plan the final.”).

89 Exhibit P554 (text from Turinabo to Nzabonimpa on 16 May 2018) {tHlwill be good if you remember because
we have a short time due to preparation of Muler [Munyé&shvumbi [Nzabonimpa], [Witness ANAN] and L
[Maniraguha], Barak [Ndagijimana], [Witnesses ANAM/TNNahd ANAT]. Accelerated starteggif] because 11th
June is very close.”). | note that the code name used foregitANAM/TNN31 is not listed in Annex A.1 of the
Prosecution Final Trial Brief but, however, is an obviand clear variation of the three others that are listedwhen
read in context, is clearly a reference to this with&ee e.g., Exhibits P745and P746 (texts from Turinabo to
Nzabonimpa on 14 May 2018) (where the variation of the code need in Exhibits P554 and P745 is expressly tied
to a listed code name and Witness ANAM/TNN31's full name)

490 seeExhibit P555 (text from Turinabo to Nzabonimpa on 20 May 2@18)] Details later during the appointment
with Barak and Vumb [Ndagijimana and Nzabonimpa] to ple dontemplated projects in progress and the ad hoc
parameters. Bye.”).
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day, Ngirabatware informed Nzabonimpa and Ndagmaé#hat the interviews of the Recanting

Witnesses would occur on 12 and 13 June 2818.

171. Critically, as of mid-May 2018, Ngirabatware infogch Nzabonimpa that money should be
made availablegainto the Recanting Witnesses before they leave ®réview proceedings in
Septembef®? Nzabonimpa immediately shared this message wittnabo and Ndagijiman&>
Viewed in context, the only reasonable conclus®rnhiat Nzabonimpa was sharing instructions
received from Ngirabatware at the UNDF, which m#ddear to Turinabo and Ndagijimana that
the Recanting Witnesses would be paid in connedtiitin their cooperation with the Defence in

relation to their interviews and the ultimate revieearing.

172. Moreover, communications of 26 and 28 May 2018egtfthat, as the Accused learned the
witnesses were being contacted by the WISP to @scewhether they would agree to these
prospective interviews, concerns were raised thimé¥s ANAM/TNN31 was being pressured by
Witness ANAE/TNN30 to refus&€’ that Witness ANAE/TNN30 and Maniraguha became
unreachable, and that Withess ANAE/TNN30 also wauddl cooperate unless further payments

were madé® On 28 May 2018, Nzabonimpa reassured Ngirabattetethe situation was being

491 SeeExhibit P659 (text from Ngirabatware to Nzabonimpa on 21 MayBR@Today our person [Ngirabatware]
spoke with the Totaux [Defence counsel], they will tribe tutalib [Recanting Witnesses] on the 12th and 13thre.Ju
In the coming days they will ask if they agree to meehwite Totaux [the Defence]. In that regard if Vum
[Nzabonimpa] and his people were to be notified upfront it wouldjdm so that it does not come as a surprise to
them.”); Exhibit P563 (text from Ngirabatware to Nzabonimpa oiag 2018) (“Also on the 12th and 13th, because
the Tots [Defence] will be together with mkeb [Prosecutitmdy will ask one main question; If he/she lied. Ifshe
says no, he/she will not be summoned to where our peiMgirapatware] is, in September. It will be the endSge
also Exhibits P556, P557 (text from Ndagijimana to Nzabonimpa on 2% B0D18) (“Good morning, these are the
messages that our person [Ngirabatware] sent me lastarighthatsApp : [...]").

492 See Exhibit P635 (text from Ngirabatware to Nzabonimpa on 15 May 201B8in¢e the tutalib [Recanting
Witnesses] will meet the Tots [Defence counsel] in thegmes of Mkeb [Prosecution] on the 11th of June, | was of the
opinion that Vum [Nzabonimpa] should measure the plots [makeg@atg to the Recanting Witnesses] once again
shortly before they leave, meaning in September.”).

9% SeeExhibit P551 (text from Nzabonimpa to Turinabo on 15 May 2018:40:52); Exhibit P552 (text from
Nzabonimpa to Ndagijimana on 15 May 2018 at 9:41:25).

494 Exhibit P561 (text from Ndagijimana to Nzabonimpa on 26 Ma48} (“Good evening. [Witness ANAM/TNN31]
told me that [Witness ANAE/TNN30] told her that De wadeaxhlfor Wednesday but that he/she will not honor that
invitation. | called him/her 3 times but he/she refusedn®wer the phone. Early tomorrow morning, | will go to his/her
home and see him/her.”); Exhibit P609 (text from NzaboninopBlgirabatware on 28 May 2018) (“They have been
summoned tomorrow on Tuesday. [Witness ANAE/TNN30] calleditri®dés ANAM/TNN31] telling her that she will
not go there. [...]").

9% Exhibit P564 (text from Ndagijimana to Nzabonimpa on 28 Mag&at 10:40:33) (“Hello, since yesterday
[Maniraguha and Witness ANAE/TNN30] have been hiding from me ploysically and on the phone. | am there even
now and | can’t trace them even though we had an appointmdnttikit P751 (text from Turinabo to Nzabonimpa on
28 May 2018 at 10:53:18) (“Hello, for information and despite #iforts that the subject in Tz /...Tanzania/
[Ngirabatware] has deployed to satisfy Laurent’s campnjikdguha and Witness ANAE/TNN30], the latter has given
our relatives that live in the Shengen zone a very harel &éinthe last minute, asking for enormous amounts. [Witness
ANAE/TNN30] refused to meet those who are preparing thgepgr and in addition [Maniraguha and Witness
ANAE/TNN30] switched off both of their phones. That is aufManiraguha] who believes he is a hero because of
greed. Discreet bye.”); Exhibit P609 (text from Nzaboningpblgirabatware on 28 May 2018 at 11:04:59) (“They have
been summoned tomorrow on Tuesday. [Witness ANAE/TNN30¢adllvitness ANAM/TNN31] telling her that she
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“managed” and that Ndagijimana would look for thétness!®

and later confirmed “[g]ood
management now” and that Witness ANAE/TNN30’s ctiods had been “honoured” and that she
“will go there”**’ In this context, Ngirabatware stressed in messamdézabonimpa on 28 May
2018 that money would be available for the Recaniifitnesses prior to the prospective interviews

with a substantial payment to follow in Septemtsér.

173. On 30 May 2018, however, Witness ANAE/TNN30 did mmt to her meeting and for
reasons the Accused deemed to be dubfifusgirabatware responded by reminding that money
for the Recanting Witnesses was available and &atgrhasized that Nzabonimpa and Ndagijimana
should work hard and that he was waiting on insions related to the paymenf8.Ndagijimana
confirmed later that day that he spoke with Witnd@$AE/TNN30°%* and, on 2 June 2018,

Nzabonimpa confirmed with Ngirabatware that Ndaggna spoke with the witness, who agreed to

will not go there. Barak [Ndagijimana] looked for L [Meajuha] and [Witness ANAE/TNN30] and they switched off
their phones. It is information. They think that they have gatehance to hike prices. Kip did not show his/her face.
Protection will do its job”).

49 Exhibit P566 (text from Nzabonimpa to Ngirabatware on 28 May 2018:32:35) (“Management continues. Barak
[Ndagijimana] to look up and down, find him/her [Withess ANARN30] and tell him/her what he/she agreed. Then
he/she goes there by all means. Vum [Nzabonimpa] ank Bdagijimana] to assure our person [Ngirabatware] that
they are handling the situation. He will finally communécat the evening or tomorrow morning”).

497 Exhibit P567 (text from Nzabonimpa to Ngirabatware on 28 @¥8 at 15:03:18) (“Good management now.
Conditions required by [Witness ANAE/TNN30] have been honoured.v8lhgo there”). Ndagijimana also spoke
with Witness ANAM/TNN31. See Exhibit P752 (text from Turinabo to Nzabonimpa on 29 May 2018) réBa
[Ndagijimana] arrived safe and sound at home and he spoj#®itness ANAM/TNN31] whom he could not find a
way to talk to because Protection was always nearloy sine arrived there. But the 3 are ok. Details tomorjow.”

98 Exhibit P568 (text from Ngirabatware to Nzabonimpa on 28 May828t 17:03:31) (“Oh! Before June 11, hh
[money/payments] will take the minimum measures and ith&eptember the maximum measuresSge alsdexhibit
P664 (text from Ngirabatware to Nzabonimpa on 28 May 201181:14:41) (“In fact, this is the only question that will
be put to them. Therefore [Maniraguha and Witness ANAE/TNMNB8]increasing Uwacu’s [Ngirabatware’s] tension!
You can't even imagine.”).

499 Exhibit P668 (text from Ngirabatware to Nzabonimpa on (/2018 at 5:06:05) (“In fact, the main questions that
will be put to the four [the Recanting Witnesses] is theofuithg: Did you or didn't you tell the truth at the Tribunal?
The answer they give at that point must be clear becaus# iletermine whether the person in question will be
summoned or not. They must know this before th& 1213" of next month. [...]"); Exhibit P570 (text from
Nzabonimpa to Ngirabatware on 30 May 2018 at 6:31:25) (“The 8 ban yes. We do not know whether [Witness
ANAE/TNN30] has boarded the bus. Let’s wait and see”); ExMbi71 (text from Nzabonimpa to Ngirabatware on 30
May 2018 at 8:53:06) (“Verification carried out shows thattpss ANAE/TNN30] did not go on the assignment. Her
excuse is that the people from Kigali will find her here rghghe is. Barak [Ndagijimana] thinks she is lying. How to
know if they will come here? That's the question.”).

%00 Exhibit P573 (text from Ngirabatware to Nzabonimpa orVBY 2018 at 11:12:10) (“Our person [Ngirabatware]
cannot wait for the day he will be relieved of the pressiaused by [Witness ANAE/TNN30]. Barack [Ndagijimana]
and Vum [Nzabonimpa] have done everything. 2000 hh [money/paymestiros] measured for tutalib (all) [the
Recanting Witnesses] available.”).

%01 Exhibit P574 (text from Ndagijimana to Nzabonimpa on 30 May82tL14:33:27) (“I have talked to [Witness
ANAE/TNNS30]."); Exhibit P572 (text from Ngirabatware to Nzabmma on 30 May 2018 at 19:50:42) (“The problem
is that if he/she has not gone there and yet correctlyearsvat one essential question, there will be no turning back
from that /...it will be irreversible/.”); Exhibit P66&ext from Ngirabatware to Nzabonimpa on 30 May 2018 at
19:50:54) (“Barak [Ndagijimana] and Vum [Nzabonimpa] shaatkp it up a notch! Uwacu [Ngirabatware] is waiting
for instructions about the measurements of the parcelsigrztg]!”).
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maintain her 12 June appointment and her recantaithough they remained to be “convinced of

the truthfulness of the statement:.

174. In view of the evidence summarized above, the amlgsonable conclusion is that
Ndagijimana, acting on Ngirabatware’s behalf andeolaon instructions Ngirabatware provided to
Nzabonimpa, contacted Witness ANAE/TNN30 — eithesally or through Maniraguha — between
28 May and 30 May 2018 and he offered her paymergnsure that she would agree to the
interview with Ngirabatware’s Defence later in Jub@18 and continue to cooperate with it as
Ngirabatware sought to have his convictions oveedr This is also corroborated by later
communication from Ndagijimana on 10 June 2018 irgatthat he was with Witness

ANAE/TNN30 and that money should be sent to anoftremé® and from a subsequent message
from Nzabonimpa telling Ngirabatware thamter alia, Withess ANAE/TNN30 was applying

pressure for the payment and asking if the monayldvsoon be availabfé?

175. Furthermore, | am satisfied that the record demmatest that during his conversations with
Witnesses ANAE/TNN30 and ANAM/TNN31, Ndagijimana deait apparent that the payments
were contingent on their continued cooperationhhbmy agreeing to meet with Ngirabatware’s
Defence and maintaining their recantations whemgiso. Turinabo and the Accused in Rwanda
had earlier discussed the need to “sharpen” theesdies as the meetings approacfiellloreover,

Ngirabatware’s messages were very clear as to Wieatvitnesses would be asked, what they

needed to answer, and that they be told®SBurthermore, communications evidence reflects that

%02 Exhibit P586 (text from Nzabonimpa to Ngirabatware on 2 20i8) (“Barak [Ndagijimana] has met face to face
with [Witness ANAE/TNN30]. [Witness ANAE/TNN30] claimedhdt she maintained the Musenyi assignment. They
have fixed an appointment on the 12th. The team is to be cewVvioicthe truthfulness of the statement”). In this
context, the “Musenyi assignment” is undeniably a refereilocWitness ANAE/TNN30's agreement to recant, the
origins of which stem from her and Maniraguha’s trip tortgala, Uganda in August 2015. The Accused occasionally
refer Uganda as “Museveni&eeAnnexes A.1 and A.2 of the Prosecution Final Trial Brief.

03 Exhibit P533 (text from Ndagijimana to Nzabonimpa on 10 Jao&s) (‘I am together with [Witness
ANAE/TNN30] send me the other money on [phone number]”).

%04 SeeExhibit P749 (text from Nzabonimpa to Ngirabatware on 22 R0%8) (“They are really pressurizing. Is
3,000,000 per plot of the two women [Witnesses ANAE/TNEBEG ANAM/TNN31] going to be available? They need
it soon.”).

%05 See eg., Exhibit P553 (text from Turinabo to Nzabonimpa on 15 May 20186a49:54) (“[...] Regarding the
measurements of the plots [Recanting Witnesses] in @epte it is fine but without forgetting to sharpen ututagbw
[the Recanting Witnesses] before 11th June, such thatitieall meet when they are very sharp.”); Exhibit P {#&kt
from Turinabo to Nzabonimpa on 15 May 2018 at 17:02:59) (“Fhelots [Recanting Witnesses] and Barak
[Ndagijimana] will meet our people in the presence of bé&k§Prosecution] but he will not ask any questions on 11
June. It requires sharpening of our pawns well before that tahink we should meet without delay with Kayove
[Nzabonimpa] to plan the final.”).

% Seein particular, Exhibit P736 (text from Nzabonimpa to Turinabo on 4 May 2@¢Mhat they would mainly like

to know is whether Ututalibwa [the Recanting Witnesses] ¢wkt them that they lied”). Read in context of
surrounding messages related to upcoming intervisas €.g., Exhibits P664, P668, P734, P735, P739, and P740),
Exhibit P736 is a message from Ngirabatware that Nzaboninglzaithg with TurinaboSee alsdExhibit P668 (text
from Ngirabatware to Nzabonimpa on 30 May 2018 at 5:0§:0%fact, the main questions that will be put to the four
[the Recanting Witnesses] is the following: Did you or didwu tell the truth at the Tribunal? The answer ther git
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Ndagijimana met with Withess ANAE/TNN30 on 10 JU2®18 for the purpose or providing her
clarification®’ Notwithstanding the brevity and simplicity of tH&ection, | have no doubt that the
record demonstrates that Ndagijimana directed \W#ese ANAE/TNN30 and ANAM/TNN31 to
maintain their recantations during their interviemigh Ngirabatware’s Defence counsel, scheduled
for 12 and 13 June 2018, and that this was inviitie Ngirabatware’s instructions. In this respdct,

find that Ngirabatware acted through Ndagijimana.

11. Offer of Payment: August 2018

176. The Nzabonimpa et allndictment alleges that, between 27 and 31 Augudi82
Nzabonimpa, on the instruction of Ngirabatwareewdt bribes to Withesses ANAE/TNN30 and
ANAM/TNN31.°% The Ngirabatwarelndictment charges that Ngirabatware gave thesauittions

using digital communications from the UNDF and tNaabonimpa offered to pay the witnesgs.

177. The Prosecution relies on communications evidenae s$upport of this

allegation>'° Nzabonimpa responds that the evidence fails tablish that he offered a bribe
to, inter alia, Witnesses ANAE/TNN30 and ANAM/TNN3%! Ngirabatware generally does not
dispute that money was paid to Witness ANAE/TNNB3d &Vitness ANAM/TNN31 but submits

that the Prosecution has not established thatwieeg criminaf*?

178. The record firmly reflects that, after participafinn interviews with the Defence,

discussions of payments between Ndagijimana anchésst ANAE/TNN30 as well as Witness
ANAM/TNN31 continued. Ndagijimana testified thatading in May and June 2018, and after
discussing the matter with Nzabonimpa and Turinalb@® negotiated with Witnesses
ANAM/TNN31 and ANAE/TNN30 to get them to reduce ithBnancial demands and to accept
2,000,000 and 3,000,000 Rwanda francs, respectiwelprder to ensure their participation in

that point must be clear because it will determine whettepérson in question will be summoned or not. They must
know this before the 12— 13" of next month. [...]"); Exhibit P572 (text from NgirabatwameNzabonimpa on 30 May
2018 at 19:50:42) (“The problem is that if he/she has not ¢juere and yet correctly answers that one essential
guestion, there will be no turning back from that /...it Wil irreversible/.”).

%07 Exhibit P575 (text from Ndagijimana to Nzabonimpa on 10 2@ at 6:12:30) (“He/she says that he/she wants to
meet me again at ten. He/she says that there is ant asywet which he/she needs clarification.”); Exhibit P5&Xt(t
from Ndagijimana to Nzabonimpa on 10 June 2018 at 9:14'Bajn( together with [Witness ANAE/TNN30] send me
the other money on [phone number]”); Exhibit P661 (text from Nigagna to Nzabonimpa at 9:55:25) (“I have
received the message”). Notably, the timing of these agessis expressed in Greenwich Mean Time.

%08 Nzabonimpa et alndictment, para. 25(xviii)See alsdrosecution Final Trial Brief, paras. 136, 174.

%09 Ngirabatwarelndictment, para. 23(ix)See alsdrosecution Final Trial Brief, paras. 136, 167.

°1% prosecution Final Trial Brief, paras. 136, 167, 174.

511 Nzabonimpa Final Trial Brief, paras. 511-518.

°12 Ngirabatware Final Trial Brief, paras. 215-218, 295-299, pp886Ngirabatware further points to communications
between Nzabonimpa and Ngirabatware on 27 and 31 August BOlng that the witnesses applied pressure to the
Accused to extort monegaeeNgirabatware Final Trial Brief, para. 220.
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Ngirabatware’s review proceedings.Contemporaneous communications evidence sugdests t
these discussions happened later in June andulyt@dd August 2018 and reflect that payments to

these two witnesses were essential to securingabetinued cooperatiott?

179. Furthermore, and directly around the charged tinegiod, relevant communications
evidence shows that, by 27 August 2018, Nzaboniegramunicated to Ngirabatware that, in
particular, Witnesses ANAM/TNN31 and ANAE/TNN30 wemaking further payment demands
and that he “[o]n the 10th, everything should bailable to vum [Nzabonimpa], or there will be
damage by [Witnesses ANAM/TNN31, ANAN, and ANAE/TISB]".>*®> The next day,
Ngirabatware informed Nzabonimpa that certain detsaould not be met but that those asking for
payments should be told that Ngirabatware will bagable later, because his assets have been

frozen and will be unfrozen late?*®

513 SeeNdagijimana, T. 16 March 2021 pp. 8-11, 36-42.

°14 CompareNdagijimana, T. 16 March 2021 pp. 36-4@th Exhibits 6D11 (text from Ndagijimana to Nzabonimpa on
10 June 2018); Exhibit P749 (text from Nzabonimpa to Ngirabatear22 June 2018) (“They are really pressurizing.
Is 3,000,000 per plot of the two women [Withnesses ANAE/TNIEBA ANAM/TNN31] going to be available? They
need it soon.”); Exhibit P587 (text from Ndagijimana to N@@mpa on 1 July 2018) (“[Witness ANAM/TNN31] has
refused to call [Witness ANAE/TNN30] saying that skmot gather the nerves to tell her 1.000.000, while thdy ha
agreed on 5.000.000 when they were together. Misha [Mukaimisis made things worse for us, with [Witness
ANAE/TNN30] supporting it. Should | try to convince her to t&k800.000 and hear her out?3ee alsd&xhibit P577
(text from Ndagijimana to Nzabonimpa on 13 June 2018) (“Qbhuler [Munyeshuli] has confirmed the good results
from the 4 plots [Recanting Witnesses]. Despite the obstpolesd by the [Maniraguha and Witness ANAE/TNN30]
they went there but the three of us are required to meestossi how we can prevent [Maniraguha and Witness
ANAE/TNN30, given the subsequent plural pronoun “they”] because liheg started to close in on Barak with new
attacks. Bye”); Exhibit P578 (text from Ndagijimana teddonimpa on 23 June 2018) (“The three trees3,000,000
Rwandan francs] that [Witness ANAE/TNN30] wants to plenthe garden of her plot.¢. to be paid] are too many.
Barak [Ndagijimana] can suggest to her that she should plaly one [.e. receive 1,000,000 Rwandan francs].
Otherwise it would be very cumbersome.”); Exhibit P§&Xt from Nzabonimpa to Ngirabatware on 24 June 2018) (
tree j.e. 1,000,000 Rwandan francs] on an area like this one is addhe expected productivity. Rub [Turinabo] and
others discussed and concluded 1.5 for each squared ireete/500,000 Rwandan francs per witness]”); Exhibit P767
(text from Turinabo to Nzabonimpa on 31 July 2018) (“Good morriinig, message in brackets is what [Witness
ANAE/TNN30] sent me this morning at 08h43'. It's a wholeval: (Good morning. It's [Withess ANAE/TNN30]. |
want you to tell those people to send me one and gitalfL,500,000 Rwandan francs] this week, and prepare the
remaining one and give it to me not later than 5 Septembso. tall them to channel it through you and not through
where they did with Laurent [Maniraguha] last time. | domant that)”); Exhibit P710 (text from Ndagijimana to
Nzabonimpa on 21 August 2018) (“Hello, [Withess ANAE/TNN30] bakled, pressurizing me. | have told her that the
things are available, that | will go and check them toow"). See alsdNdagijimana, T. 16 March 2021 pp. 12, 13
(“Now, when those two persons [Witnesses ANAM/TNN31 and ANAEBO] raised the issue of a payment of
certain amounts of money, we tried to find the ways anchenasatisfy their requests, in order not to discatagm
from recanting in the trial, because they themselvegbaitled to participate in that trial to recant. So vegigiint that

by accepting all their requests, we would have themaappefore the Tribunal in order to recant their testiemnThat

is the reason why we accepted all their reques8e®. alsdeExhibits 6D86-6D99.

°1% SeeExhibit P606 (text from Nzabonimpa to Ngirabatware on 2igust 2018) (“Other complications: the price
asked for [by Witness ANAE/TNN30] and others. [Witnes§IAE/TNN30] is too mechanical and [Witness
ANAM/TNN31] is asking for five before the salé.d 5,000,000 Rwandan francs before the hearing] and five
immediately afterwardsi.p. 5,000,000 Rwandan francs after the hearing]. This is otnp&% ANAE/TNN30] and
Misha’s [Mukamisha’s] encouragement. On the 10th, everytbirauld be available to vum [Nzabonimpa], or there
will be damage by [Witnesses ANAM/TNN31, ANAN, and ANABRIN30]").

%16 SeeExhibit P607 (text from Ngirabatware to Nzabonimpa on 28 Aug0$8) (“Our person [Ngirabatware] told me
that he does only what he is able to do. As for thosegdtéhe land plots, I'm sure that he will not méetrh. Those
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180. In light of all of the above, | have no doubt thadsed on Ngirabatware’s instructions to
Nzabonimpa on 28 August 2018 to inform the Recaniifitnesses that he will be able to pay them
later, Witnesses ANAM/TNN31 and ANAE/TNN30 were seared that they would be paid to
secure their continued cooperation with the Ngitahee Defence in the recantation process.
However, the record raises the reasonable posgithiat Ndagijimana, and not Nzabonimpa, had
this discussion with both witnesses during the Hijgetime frame, in view of the fact that

Ndagijimana’s testimony and relevant communicatienglence reflects that he spoke to both
witnesses on 30 and/or 31 August 2818and there is little evidence directly suggesting
Nzabonimpa communicated with either of them arotimsl time. Given the manner in which this
allegation is pleaded in tidzabonimpa et alndictment, neither Nzabonimpa, Ndagijimana, nor

Ngirabatware can be convicted on this basis andenglusion will only be considered for context.

C. Interference Related to Witness ANAN

181. The Prosecution charges Ngirabatware and Nzabonimpad Ndagijimana to a lesser
extent — with engaging in a campaign of interfeeenelated to Withess ANAN from November
2015 through August 2018. This allegedly starteth\viducing the witness to recant his testimony
from the Ngirabatware trial in November 2015. The campaign continuedhwite Accused
allegedly giving the witness directions on whatsheuld say and do throughout the investigation
process, or when testifying in Ngirabatware’s dptited review hearing, as well as paying and

offering “bribes” to him.

1. Payments and Recantation Letter: September andmizxe2015

182. The Nzabonimpa et aland Ngirabatwarelndictments allege that, in September 2015 and
from money made available by Ngirabatware, Nzabgpainpaid “bribes” to Mbarimo — an
intermediary used to contact Witness ANAR— and Witness ANAN in exchange for their

cooperation with the Ngirabatware Defence andfloémce their prospective evidenté.

183. The Ngirabatware Indictment alleges that, in November 2015, Ngiralaae prepared a

letter in which Witness ANAN purportedly recanted hrial testimony and transmitted it to

selling should be told that our person [Ngirabatward] lvei capable later, because his assets have been &odesill

be unfrozen later.”).

17 See Exhibit 6D105 (text from Ndagijimana to Nzabonimpa on 31 Aug2@18) (“Hello. | met [Witness
ANAE/TNN30] yesterday and she asked me about the currestisih. | answered that there was nothing new. | told
her/him that | will see her/him next week. [Witness ANAMN31] also called me and | told her that | will go asse

her not later than 5 September. That is because | thinkthibameeting scheduled on Monday 3 September is
maintained. We will come after the elections at around 11.00.”

18 See Nzabonimpa et ahdictment, para. 13 (“[...] Vedaste Mbarimo was useddotact [Witness] ANAN; [...]").
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Nzabonimpa with the intention that Witness ANAN pressured and/or induced to signing it and
that Nzabonimpa did this on Ngirabatware’s bePfifThe Nzabonimpa et allndictment further
charges that, in November 2015, Nzabonimpa, thrdagtommunications or in person meetings
in Gisenyi, pressured and/or induced Witness ANAINIgn a letter prepared by Ngirabatware and
transmitted to Nzabonimpa in which the witness puegtlly recanted his trial testimony and that
Nzabonimpa, on 16 February 2016, sent the signeahtation letter to the Mechanism via DHL
Kigali.>**

184. The Prosecution relies principally on the testimafiywitness TNN12, contemporaneous
communications, and forensic evidence, to provd: tfia improper payments were made to
Mbarimo and Witness ANAN for the purpose of obtagithe latter's recantation; and
(i) Witness ANAN was pressured and induced to shgm recantation letter that was prepared by

Ngirabatware and subsequently sent to the Mechatifsm

185. Nzabonimpa disputes that the evidence demonstrtites he paid the amounts in
September 2015 as alleged as it conflicts witheidence of Witnesses TNN12 and ANAN and
that the electronic data is insufficient to suppibreé allegations beyond a reasonable dofibt.
Alternatively, he argues that, even if proven, Bresecution does not establish that the alleged
payments are criminaf® Nzabonimpa also contends that the Prosecutiors fail provide
convincing evidence that he pressured or inducehéd$ ANAN to sign the recantation lettet,
and he submits that sending the recantation lettetot a separate act capable of constituting

pressure and/or inducement of Witness ANER.

51 Nzabonimpa et alndictment, paras. 25(ii), 25(iii\girabatwarelndictment, paras. 23(i)(b), 23(i)(c).

20 Ngirabatwarelndictment, para. 20(iii)See alsdl. 21 June 2021 pp. 22, 27, 28.

%21 Nzabonimpa et allndictment, para. 21(iii)See alsoT. 21 June 2021 p. 26. Although named in the relevant
indictment paragraph, this allegation is not being pursued additesjijimana.SeeProsecution Final Trial Brief,
para. 177.

22 prosecution Final Trial Brief, paras. 51-56, 164, 171; Tlufe 2021 pp. 8, 33, 47, 48.

22 Nzabonimpa Final Trial Brief, paras. 435, 436, 443-44%1TJune 2021 p. 91.

%24 Nzabonimpa Final Trial Brief, paras. 437-442, 446-450.

%2 Nzabonimpa Final Trial Brief, paras. 282-292. Nzabonimpa alsllenges the sufficiency of the pleading of
paragraph 21(iii) of his indictment arguing that: (i) it Hacsufficient notice as to any pressure applied to
Witness ANAN; (ii) the only pleaded allegation of induceinés the payment alleged in paragraph 25(iii) and
inducement on the basis of the un-pleaded payments to WitnesN Aleged to have occurred on 26 September 2015
or 6 November 2015 cannot serve as a basis for convictionjigrahy pleaded payments to Mbarimo cannot be a
basis for liability as Nzabonimpa is only alleged to haverfiated with witnesses through Maniraguha and is not
alleged to have interfered with Witness ANAN through Mbari®@eeNzabonimpa Final Trial Brief, paras. 274, 276,
277. He further argues that the indictment limits the pmesand/or inducement to occurring in November 2015 and
that any acts before or after cannot be a basis folitialeeNzabonimpa Final Trial Brief, para. 275; T. 23 Jun2R0
pp. 14, 15, 19.

26 Nzabonimpa Final Trial Brief, para. 277.
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186. Ngirabatware argues that the testimonial and eleur evidence demonstrates that
Witness ANAN prepared his own recantation letterjolt Nzabonimpa then typed and shared with
Ngirabatware, and that Ngirabatware played no roleits preparation or transmission to
Nzabonimpa?’ He further contends that no payment made to Mimamounts to a briB& and
argues that, while Witness ANAN conceded to reogvi7’00,000 Rwandan francs from
Nzabonimpa by way of financial assistance and k@dNzabonimpa’s behest in relation to
Nzabonimpa'’s role in sending his recantation Ietéwitness ANAN willingly recanted in view of
the falsity of his testimony during Ngirabatwarég’sl, and the record fails to demonstrate that he

was pressured or induced to rec#fit.

187. The record reflects that Nzabonimpa met with: (avimo and Turinabo in Gisenyi around
the end of August or beginning of September 20Xbdiscussed the possibility of Witness ANAN
recanting his evidencg? (i) Mbarimo and Witness ANAN in Muhanga (formeBitarama) at the
end of September 2015 where Nzabonimpa and WithddAN discussed Withess ANAN
recanting his trial testimom’? and (iii) Witness ANAN in late November 2015 whehe witness
signed his recantation letter (Exhibit P28)The occurrence of these meetings is not disptifdd.
addition, Nzabonimpa does not disptiteand the record demonstrates that, on 16 Februi§,2

Nzabonimpa sent the signed recantation letter ¥ia B the Mechanism>°

188. Communications evidence demonstrates that, on 22015 and only days prior to the
first meeting with Mbarimo, Turinabo reminded Nzabopa to pay Mbarimo’s fee and provided

Nzabonimpa with Mbarimo’s phone numB&t.Mobile Money records reflect that Nzabonimpa

27 Ngirabatware Final Trial Brief, paras. 129-140; T.J2Re 2021 pp. 57, 58.

528 Ngirabatware Final Trial Brief, paras. 175-179.

2% Ngirabatware Final Trial Brief, para. 100.

%30 Ngirabatware Final Trial Brief, pp. 32, 33, paras. 98-128.

31 SeeWitness TNN12, T. 5 November 2020 pp. 30, 31, 47, 74; T. @Nder 2020 pp. 14, 19, 20, 28, 30-32, 36, 50-
52, 60, 65; T. 9 November 2020 pp. 12, 14, 15, 17-20, 24, 28028,

532 SeeWitness TNN12, T. 5 November 2020 pp. 32-35, 55; T. 6 Noverabg0 pp. 14-16, 18, 20, 22, 48, 49;
T. 9 November 2020 pp. 12, 13; Withess ANAN, T. 1 April 2021387.45-48; T. 6 April 2021 pp. 51-54, 63, 65.

33 SeeWitness ANAN, T. 1 April 2021 pp. 15-18, 51; T. 6 April 2021 Bp, 56, 77-78.

534 SeeNzabonimpa Final Trial Brief, para. 278.

3% SeeNzabonimpa Final Trial Brief, para. 277.

3¢ See eg., Witness ANAN, T. 1 April 2021 pp. 15-17, 51; T. 6 April 2021 pft, 76, 77; Exhibit P26; Exhibit P29,
p. KO496322; Exhibit P897 (intercept of Turinabo calling Nzabonimpa8 August 2017 at 11:30) (Nzabonimpa
speaks of posting “the letters” in the “names of the eg/nand that he did not use his telephone number at the time
when the Accused were seeking to conceal Nzabonimpatdvement in sendinginter alia, Witness ANAN’s
recantation letter to the Mechanism$ee alsoExhibit P380; Exhibit P381; Exhibit P38ZCf. Ndagijimana,

T. 16 March 2021 pp. 2, 3, 65 (explaining that Nzabonimpalsters obtained from other witnesses through DHL and
how Ndagijimana, Nzabonimpa, and Turinabo tried to conceal treidtzmpa had done this in 2017).

%37 SeeExhibit P377 (text from Turinabo to Nzabonimpa on 24 August 20B514t35) (“Good morning? Remember
Mbarimo Vedaste from Gatumba'’s fee via [Mbarimo’s phoumber]”).

77
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21936

paid Mbarimo 30,600 Rwandan francs on 1 SeptembéF? and 50,000 Rwandan francs on
29 September 201%° These transactions are also reflected in the dphemt used to track
payments in relation to Ngirabatware’s review pemtiags that was extracted from Nzabonimpa'’s

external hard drivé*®

189. Furthermore, Mobile Money records reflect that Nza@impa paid Witness ANAN 100,000
Rwandan francs on 29 September 28f5and the payment is further documented by a text
message receipt extracted from one of Nzabonimpadbile telephone¥? This transaction,
although undated, is also recorded on Nzabonimfiasncial spreadshe&t Nzabonimpa’s
references to select portions of Witness ANAN’sdevice to suggest that this money was not paid
to him do not raise reasonable dotiitTo the extent that Witness ANAN's testimony instiial
suggests that he did not receive any money fronbbdizianpa in late September 2075t lacks
credibility and is contradicted by his testimonytlive Ngirabatwarereview proceedings affirming
that he received 100,000 Rwandan francs from Nzafymm on 29 September 201%.Moreover,

this payment is proximate in time to Nzabonimp&’'stimeeting with the witness.

190. | am also convinced that Nzabonimpa paid an additi®00,000 Rwandan francs to
Witness ANAN in November 2015 after the Septemlfdi52meeting wherein the witness informed
Nzabonimpa of his willingness to recant and agteesign a letter to this effect. Nzabonimpa does
not dispute that he met with Witness ANAN agaimiovember 2015%' The financial spreadsheet
extracted from Nzabonimpa’s external hard drivetams notation of a payment of 200,000

Rwandan francs to an individual identified by tirstfthree letters of Witness ANAN’s code name

538 SeeExhibit P149, p. 1, row 37; Exhibit P172, p. 1, row 11.

3% SeeExhibit P149, p. 1, row 41; Exhibit P172, p. 1, row 22.

%40 geeExhibit P229, rows 11 and 15 (noting “Mbarimo” in column Bdate amounts of 30,600 and 50,000,
respectively, in column C). | have considered the purporteshsistencies highlighted by Nzabonimpa that Witness
TNN12's testimony — regarding payments received by Mbaim®eptember 2015 — conflicts with the Mobile Money
and documentary evidencgeeNzabonimpa Final Trial Brief, para. 436 and referendesl ¢therein. However, | do not
find that this testimony raises reasonable doubt witheesfp these conclusions, particularly in view of tled-s
authenticating nature of the Mobile Money payment records tethand the corroborating elements of the spreadsheet
extracted from Nzabonimpa'’s external hard drive.

%41 seeExhibit P172, p. 1, row 23; Exhibit P174, p. 5, row 184.

%42 5eeExhibit P388 (text from M-Money to Nzabonimpa on 29 Septerabéb at 13:37:52).

%43 5eeExhibit P229, p. 1, row 10 (noting [Witness ANAN] in columraBd the amount of 100,000 in column C).

%44 SeeNzabonimpa Final Trial Brief, para. 445, nn. 816, 817 anderéers contained therein.

*53eeeg., Witness ANAN, T. 6 April 2021 pp. 61, 62, 64.

%46 SeeExhibit P1711, pp. 34, 42. | note that Witness ANAN fiesti before the Appeals Chamber that this payment
was not for the purpose of having him falsely rec8aeExhibit P1711, p. 42.

%47 Nzabonimpa was undeniably the point of contact for Witness MN#ANovember 2015SeeExhibit P269 (text
from Turinabo to Nzabonimpa on 5 November 2015 at 17:41:18) (“Pleased know after you have talked to
[Witness ANAN] and remember that we have to meet bef@atiction, which is only allowed on Sunday. It would be
better for us to plan in the two remaining days. Rbna fidnd]"); Exhibit P279 (text from Nzabonimpa to Turinabo on
5 November 2015 at 18:18:33) (“I will call him/her [Witness AN] in the morning. | was busy the whole day”). Cell
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with the date “11/06/2015™® Witness TNN12 also testified that Witness ANANdmhed him
that, during the latter's subsequent meeting wiatddnimpa, Nzabonimpa paid Witness ANAR.
To assess the purpose of this payment as welleaSeptember 2015 payment, | must first assess

the preparation and signing of the recantatioeiett

191. It is outside of the purview of this trial to makadings as to the truth or falsity of any
witness’s evidence in Ngirabatwaretgal.>>® Notwithstanding, | have considered the extensive
evidence on the record suggesting that Witness AN@&dNwhile testifying in Ngirabatwareial,
including his own testimony to this effect. The st as a whole raises the reasonable possibility
that, from their first interactions with Witness AN in 2015, the Accused and Turinabo, and

Nzabonimpa in particular, believed that Witness AlNed during Ngirabatware'sial.>>*

192. Bearing this in mind, | note that Witness ANAN piaded the only direct evidence as to the
preparation of his recantation lettéf He testified that he desired to recant his pradse testimony
because of feelings of guf® handwrote the letter after meeting with Nzabonimipa
September 2015, and received no instructions #s wontents>* He further claimed that, at his
meeting with Nzabonimpa on 25 November 20%%e gave the handwritten letter to Nzabonimpa,

who then typed and printed it in the witness’s pnme5.56 Witness ANAN stated that he then

tower data further indicates that Nzabonimpa’s and Witn@s&Ms mobile phones linked to the same cell tower in
Muhanga (formerly Gitarama) on 29 November 2é&eExhibit 1D10, call reference numbers 53905, 53907.

%48 seeExhibit P229, p. 1, row 26. Witness ANAN's evidence that theregfces in Exhibit P229 to the code name used
by him do not pertain to him, and that others have this cadendoes not raise reasonable doubt with respect to this
interpretation of Exhibit P22%eeWitness ANAN, T. 6 April 2021 pp. 57-60, 66-69.

%% SeeWitness TNN12, T. 5 November 2020 p. 34; T. 6 November 20206p20, 22. | am mindful that Witness
TNN212 has been a “suspect” since his first Prosecutitamiiew in September 2018, and | have treated his evidence
with sufficient cautionSeeWitness TNN12, T. 6 November 2020 pp. 2-8. While this statug Imave incentivized him

to cooperate with the Prosecution, | have no concern tisaas$piect of his evidence is a fabrication as a rekiilt
0g5eeeg., Order of 12 February 2021, Annex, para. 4; Order of l@ct2020, Annex, para. 13.

51 7o the extent that Witness TNN12's evidence suggests thaess ANAN did not inform him — and by extension
the Accused — that he had testified falsely in Ngirabagt\wdrial, Withess TNN12’'s prior statements, particiyléo the
Prosecution in 2018 and 2019, contradict his evidence in bothsesd¢esnd reasonable detail, and Witness TNN12's
explanations for these contradictions do not eliminasarable doubt as to this aspect of his testim§agWitness
TNN212, T. 5 November 2020 p. 69; T. 6 November 2020 pp. 2-441049, 20, 48, 49; T. 9 November 2020 pp. 19,
20, 25, 26, 38. 3%Bee alsaNitness TNN12, T. 6 November 2020 pp. 38, 39, 59-66; T. @hdber 2020 pp. 31, 32
(confronting Witness TNN12, on the basis of a statement givdRobinson, that Withess ANAN had informed him
that he had lied while testifying in Ngirabatware’s thakcause he had wanted to get out of prison, and that headelt

in his heart and that he was prepared to tell the truth).

25eeeg., Witness ANAN, T. 1 April 2021 pp. 16-18, 43, 51; T. 6 April 2020 . 55, 76, 77.

*335eeeg., Witness ANAN, T. 1 April 2021 pp. 37, 38, 40-43; T. 6 April 2481 51, 52, 79.

554 \Witness ANAN, T. 1 April 2021 pp. 16-18, 43, 51; T. 6 April 2020 pp, 55, 76, 77. Witness ANAN explained that
at the time of the September 2015 meeting, he had ndtakéd the letteiSeeWitness ANAN, T. 1 April 2021 p. 47.

% \Witness ANAN, T. 1 April 2021 pp. 15-17, 51; T. 6 April 2021 pp. 5%,

¢ Witness ANAN, T. 1 April 2021 pp. 17, 51; T. 6 April 2021 pp, 56, 77, 78.
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confirmed that the typed letter corresponded totwie had written, signed it, and gave it to

Nzabonimpa to forward to the Mechanigth.

193. Witness ANAN'’s description of this process is neliévable when viewed alongside the
forensic and circumstantial evidence in this c&®@ensic analysis reveals that early versions of
Witness ANAN'’s recantation letter recovered fromifdatware’s Dell laptop (Exhibit P32) and
Samsung laptop (Exhibit P54) contain the same oor@ted metadata from a version extracted from
Nzabonimpa’s external hard drive (Exhibit P22%)or closely correspond to another version found
on Nzabonimpa’s external hard drive (Exhibit P228)Notably, metadata related to these
documents reveal that they were last printed oro@efber 2015% which conflicts with Witness
ANAN'’s account as to the letter’s creation and thatobserved Nzabonimpa type it when they met
again in late November 2015. Furthermore, the ealgions whose metadata match completely
have “Ngirabatware” listed in the “author” fieldtrengly suggesting they originated from
Ngirabatware on the basis of available metatfitd/hile the expert analysis also suggests that the
closely corresponding early versions retrieved fidgirabatware’s laptops likely derive from the
document saved from Nzabonimpa’'s external hard edf& the metadata again identify
“Ngirabatware” as the authd?® which also supports the assertion that refereiies With this
author “were created elsewhere and arrived ontalpdaimpa’s external hard drive] by some

undetermined meang®

194. This evidence does not conclusively identify th&éahauthor of the letter, but it undeniably
reflects close coordination between Ngirabatward Blzabonimpa early in the preparation of
Witness ANAN’s recantation letter. This evidencingside circumstantial evidence, undermines

the reasonableness of Witness ANAN's testimony ghatndwritten version emanated from him

57 Witness ANAN, T. 1 April 2021 pp. 15-17, 51; T. 6 April 2021 pp. B4, 77.

58 SeeExhibit P110 (Olejniczak Supplemental Report), para. 362pp24.

%59 SeeExhibit P110 (Olejniczak Supplemental Report), para. 37, pr@4complete analysis as to the earliest versions
of Witness ANAN's recantation letters — in light of tistemps -seeExhibit P110 (Olejniczak Supplemental Report),
paras. 36, 37, pp. 19-Zhd Exhibit P111 (Olejniczak Second Supplemental Report), paBa282T. 21 June 2021
p. 23.

80 5eeExhibit P110 (Olejniczak Supplemental Report), pp. 192224.

%61 SeeExhibit P110 (Olejniczak Supplemental Report), para. 36, pp223“Ngirabatware” is the Windows User
Account name on the hard drive of Ngirabatware’s Dell laptod Microsoft Office uses the Windows User Name to
populate the “Author” file by defaultSeeExhibit P110 (Olejniczak Supplemental Report), paras. 74Nbfably,
“Ngirabatware” is not a current user account on Nzaboaisnpxternal hard driveSeeExhibit P109 (Olejniczak
Report), para. 67.

%62 seeExhibit P110 (Olejniczak Supplemental Report), para. Bibit P111 (Olejniczak Second Supplemental
Report), paras. 23, 24.

%63 seeExhibit P110 (Olejniczak Supplemental Report), pp. 19-24.

%64 SeeExhibit P111 (Olejniczak Second Supplemental Report), pareS& alsExhibit P109 (Olejniczak Report),
para. 67. Forensic analysis reveals that “NgirabatwarehdésWindows User Account name on the hard drive of
Ngirabatware’s Dell laptop and that MS Office uses tHadMvs User Name to populate the “Author” file by default
SeeExhibit P110 (Olejniczak Supplemental Report), paras. 74-77
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and that Nzabonimpa typed it in his presence orNagember 2015. There are also obvious
similarities in his recantation letter with thost Witnesses ANAM/TNN31 and ANAT, which
were also finalized in immediate proximity to Wisse ANAN's>®® Furthermore, the highly
coordinated and largely simultaneous efforts towaslitaining recantation letters undermine the
evidence that Ngirabatware — and by extension, biziaipa — would simply leave it to

Witness ANAN to prepare his letter and without amgut from them.

195. While the record reasonably allows for the possjbthat the recantation letter may have
been created with input from Witness ANAN as to fhbsity of his trial testimony, the only

reasonable conclusion based on the entirety of rdeord is that it was prepared under
Ngirabatware’s direction and with his input. Furthere, | have no doubt that Nzabonimpa
presented the witness with his recantation lesegifait accompli | do not consider, however, that

these findings demonstrate that inappropriate ‘quess’ was placed on the witness.

196. Based on the foregoing, | find that the evidencmalestrates beyond reasonable doubt that
Witness ANAN'’s recantation letter was prepared byrader the express direction of Ngirabatware.
Furthermore, 1 find that Witness ANAN was inducedsign this letter based on the payment of
100,000 Rwanda francs he received from Nzabonim@aiobile Money on 29 September 2015
and the additional payment of 200,000 Rwandan f&dmecreceived in November 2015 after he had
agreed to recant his trial testimony and to sigth send a letter to the Mechanism to this effétt.
As determined earlier, the record firmly refledtattthis money was made available to Nzabonimpa
in June 2015 from Ngirabatware for the purpose lwhiming and encouraging Witness ANAN'’s
and others’ recantation’

197. In reaching this conclusion, | have given due adesition to Witness ANAN's testimony
and other evidence that he testified falsely inr&lgatware’s trial, that he was not induced to recan
during his initial encounter with Nzabonimpa, ahdttNzabonimpa did not pay him before or after

signing his recantation lette? | have also considered his evidence, generalf, hifs recantation

%65 CompareExhibit P26 (Witness ANAN Recantation Lettav)th Exhibit P9 (Witness ANAE/TNN30 Recantation
Letter)with Exhibit P27 (Withess ANAT Recantation Letter).

%%¢ While the payment of 200,000 Rwandan francs is not expressiyled in théNzabonimpa et alindictment, an
indictment need not have the degree of specificity ofebieence underpinning it and the express allegation that
Witness ANAN was “induced” in paragraph 21(iii) of tNeabonimpa et alindictment provides sufficient notice in
this respectSee Munyeshubecision of 12 March 2019, para. 5. Furthermore, thevagit Prosecution Pre-Trial Brief
provides express notice of the allegation that Nzabonimpga Withess ANAN 200,000 Rwandan francs in
November 2015 and gives timely, clear, and consistent ndtatattwould be relying on this evidence in support of
Nzabonimpa et allndictment paragraph 21(iii)See Nzabonimpa et.dPre-Trial Brief, paras. 35, 131, n. 436.
Nzabonimpa’s contentions to the contrary are dismissed.

%7 geeSection 11.A.2.

*®Seee.g., Witness ANAN, T. 6 April 2021 pp. 53, 54, 57; T. 21 June 20212@p28, 73.
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was unrelated to any payments he recefftiowever, the evidence that he was not induced to
recant is not credible in view of the earlier paymke received in September 2015, the repeated
payments he received throughout the recantatiooegs and later communications reflecting the
transactional nature underlying Witness ANAN'’s imijiness to recant and how he leveraged his

position with the Accused according.

2. Payments: February and March 2016

198. The Nzabonimpa et abndNgirabatwarelndictments allege that on 22 February 2016 and
again on 5 March 2016, Nzabonimpa, with money mhediby Ngirabatware, paid Witness ANAN
1,000,000 Rwandan francs on each occasion in egeti@n his cooperation with the Ngirabatware

Defence and to influence his prospective evidéfte.

199. The Prosecution, relying principally on bank resoehd the spreadsheet extracted from
Nzabonimpa’s external hard drive, argues that atdbe time Nzabonimpa sent Witness ANAN'’s
recantation to the Mechanism he also paid a “bribehe witness of 2,000,000 Rwandan fratés.

Nzabonimpa argues that the spreadsheet extraated lirs external hard drive lacks probative
value, that evidence of withdrawals from his baaik fo establish that he paid Withess ANAN as
alleged, and contends that there is no reasonhthatould have paid the witness at this tifte.

Ngirabatware contends that there is an insufficiemtdentiary basis to conclude that these

payments were made to Witness ANAK!.

*°geeeg., Witness ANAN, T. 6 April 2021 pp. 61-64.

"0 See e.g., Exhibit P287 (text from Turinabo to Nzabonimpa on 29 August 2016:88D5) (“They prescribed Rx
for me because | have difficulties breathing at night.tfidds ANAN] sent me 1 sms saying that he is going &dlyot
refuse to them, please remind that he needs our pmtegtiExhibit P537 (text from Witness ANAN to Nzabonimpa
on 27 February 2018 at 2:50:24) (“Hello, what happened®i¢enthat there is no cooperation anymore, things might
have changed and you decided not to inform me. How can a perpoest a meeting for three months and it becomes
impossible to meet? | guess what we have to discuss iseeotedl valuable, so | am going to abandon this thing
because this does not make sense.”); Exhibit P539 (text franme$®¥ ANAN to Nzabonimpa on 25 March 2018 at
5:13:24) (“Good morning. I've realized that I'm being treaikd b domestic animal. So, I've now decided to withdraw
from the deal”); Exhibit P692 (email from Nzabonimpa to ldgatware on 27 March 2018 at 6:43:29) (“[...]. To meet
[Witness ANAN] tomorrow to cement relations. Threat ‘llvibandon these things’.”). Witness ANAN'’s explanation
that his statements as reflected in Exhibit P539 and EXP@392 were not threats to withdraw his cooperation because
payments had stopped lacks any credibi@geWitness ANAN, T. 6 April 2021 pp. 69-75. Other communicas
reflect the Accused’s fears of insufficient funds to paftness ANAN. See alsoExhibit P947 (intercept of
Nzabonimpa calling Turinabo on 18 July 2017 at 12:04), p. 75 (Nzabomotpay that he had only received “500,
490" euros and Turinabo responding that this amount has “not &wem into account [Witness ANAN]").

571 See Nzabonimpa et dhdictment, paras. 25(vii), 25(viii){girabatwarelndictment, paras. 23(iii), 24(iv)(a).

"2 prosecution Final Trial Brief, paras. 77, 167, 173.

°"3 Nzabonimpa Final Trial Brief, paras. 467-4%ge alsd. 21 June 2021 p. 74.

"% Ngirabatware Final Trial Brief, para. 164.
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200. Text alerts from Nzabonimpa’s bank reflect withdadsvof 1,200,000 Rwandan francs on
23 February 2076° and 5 March 2018° Furthermore the spreadsheet extracted from
Nzabonimpa’s external hard drive indicates a payréfl,000,000” Rwandan francs to the code
name employed for Witness ANAN with the date “22(6®’" and another payment of the same
amount on “3/5/2016" to the same individd4 This evidence provides considerable circumstantial
support for the conclusion that Nzabonimpa made payments to Witness ANAN of 1,000,000
Rwandan francs around the time of the withdrawalsl alates noted in the spreadsheet.
Furthermore, | have previously found that, in [&Bebruary 2016, Ngirabatware had 5,000 euros
transferred to Hirwa, and that Hirwa transferre@0B, euros on 16 February 2016 to Nzabonimpa
and an additional 1,990 euros to Nzabonimpa onebfrary 2016!°

201. Having carefully considered the probative value tbé spreadsheet extracted from
Nzabonimpa’s external hard drif€ and the bank withdrawals he made in light of funckde
available by Hirwa, the only reasonable inferensethat Nzabonimpa paid Witness ANAN
1,000,000 Rwandan francs on or around 22 Februat$ 2nd again on 5 March 2016 as alleged.
In reaching this finding, | have considered WitnAB$AN’s evidence that he received far less than
this amount of money from Nzabonimpa and that tagngents from him were unrelated to his
agreement to recant his trial testimafiy/This testimony lacks credibility for the reasomplained
above®® | further find that these payments were made om bhasis of funds provided by
Ngirabatware and for the purpose of ensuring W&n&EIAN’s continued cooperation with the

recantation process.

3. Training: June and July 2016

202. TheNzabonimpa et alndictment alleges that, in June 2016, Nzaboningedunformation
prepared by Ngirabatware in instructing Witness ANAn what to say during his interview with

Ngirabatware’s then Defence counsel, which toolkcelan 5 July 2018 The Ngirabatware

575 SeeExhibit P662 (text from Bke Bank to Nzabonimpa on 23 February 201fyingtia debit of 1,200,000 Rwandan
francs).

576 SeeExhibit P663 (text from Bke Bank to Nzabonimpa on 5r&a2016 notifying a debit of 1,200,000 Rwandan
francs).

"7 SeeExhibit P229, p. 1, row 70.

"8 SeeExhibit P229, p. 1, row 72.

°"® See supr&ection I1.A.3.

*80g5ee supr&ection I1.A.1.

%81 witness ANAN testified that Nzabonimpa gave Witne$$MN money for travel to meet with him in Musanze or
Nyaruguru, and 100,000 Rwandan francs when the witnesdlfdikiestimated receiving about 700,000 Rwandan
francs but denied that he received 4,900,000 Rwandan framasNzabonimpa or that any payments were related to
his recantationSeeWitness ANAN, T. 1 April 2021 pp. 39, 40; T. 6 April 2021 [§2-65.

82 5ee supr&ection 11.C.1.

%83 Nzabonimpa et alndictment, para. 23(i).
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Indictment alleges that, in June 2016, Ngirabatwprepared information that he intended
Witness ANAN to provide during interviews with hounsel that he sent to Nzabonimpa to
instruct the witness, which Nzabonimpa &fi8iThe Prosecution principally relies on forensic and

communications evidence in support of this alleyat?®

203. Nzabonimpa disputes the probative value of the tqpresind answer documents obtained
from his and Ngirabatware’s devices in support hi$ @llegatior®® He further argues that the
communications evidence from 5 July 2016 betweem tdnd Witness ANAN, wherein
Nzabonimpa explains the nature of DHL services,sdoet demonstrate that Nzabonimpa gave
instructions to the witness to provide certain arswduring subsequent interviews with the

Defence’®’

204. Ngirabatware contends that there is no evidencetligaquestion and answer documents
extracted from his laptops and Nzabonimpa’s extdraed drive were provided to Witness ANAN
and the forensic evidence raises doubts that sachndents were created by NgirabatwifeHe
further argues that other reasonable alternativesasailable —e.g. Withess ANAN was asked
guestions and the documents reflect the answergrdvded, which Nzabonimpa then sent to
Ngirabatware — in view of the detailed nature @& tesponses and the existence of other question

only versions of this document on Ngirabatwarefzda>®°

205. | observe that what appear to be textually idehticeestion and answer documents directly
relating to Witness ANAN'’s anticipated recantatiere extracted from Nzabonimpa’s external
hard drive (Exhibit P218), Ngirabatware’s Dell lapt(Exhibit P36), and Samsung laptop (Exhibit
P57)°% Initially, the forensic expert considered that thegsions saved on Ngirabatware’s laptops
“likely” derived from the version on Nzabonimpa’sternal hard drivé®* however, he later noted

that the opposite is possible, highlighting, intgaiar, the relevant author metadata indicated

“Ngirabatware™"

%84 Ngirabatwarelndictment, para. 21(i).

%85 SeeProsecution Final Trial Brief, paras. 81-83, 165, 173; T. 21 208& pp. 20, 24.

%86 SeeNzabonimpa Final Trial Brief, para. 338ee alsdNzabonimpa Final Trial Brief, paras. 112-128.

%87 Nzabonimpa Final Trial Brief, paras. 345-347. Nzabonimpa algues that the Prosecution may not rely on
communications evidence between him and Witness ANAN on 52011 to prove this allegatio®eeNzabonimpa
Final Trial Brief, paras. 344, 345.

%88 Ngirabatware Final Trial Brief, paras. 141-145.

%89 Ngirabatware Final Trial Brief, paras. 144, 146-14827 June 2021 pp. 58, 59.

9% Another version, in which the answers were deleted, Veasratrieved from Ngirabatware’s Samsung lap®ge
Exhibit P67; Exhibit P110 (Olejniczak Supplemental Reportia.p9, p. 47.

91 SeeExhibit P110 (Olejniczak Supplemental Report), para. 48.

%92 geeExhibit P111 (Olejniczak Second Supplemental Report), pagd23The “Author” metadata for Exhibits
P218, P36, and P57 lists “Ngirabatware”, which is the ddims User Account name on the hard drive of
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206. Notwithstanding the uncertain forensic picture@ghe origin of the documents, there is no
guestion that Ngirabatware, the person who wasisgé& have his conviction overturned, was the
driving force in the creation of these question andwer documents found on all devices. While
the documents may have contained information thizaldnimpa obtained from Witness ANAN as
well as input from Nzabonimpa, their surreptitioagation in June 2016, as Ngirabatware’s
counsel was preparing to interview the witnesgHerfirst time, would serve no other purpose than
to train Witness ANAN as to what questions to expexl how to answer thett Furthermore, the
document contains information that Witness ANAN iolgly did not provide — particularly as it
relates to how his recantation letter was senhéoMechanism — which tracks with the fabricated
evidence the Accused and Turinabo later shared wit#rmediaries and, in particular, Witness
ANAN as to how the various letters were post¥d! find beyond reasonable doubt that
Ngirabatware played a material role in preparirgdbestion and answer document and that he did
so for the purpose that Nzabonimpa use it to instiitness ANAN on how to answer questions

that may be posed by his Defence counsel.

207. There is no direct evidence that Nzabonimpa mét Witthess ANAN or provided him with

a version of the question and answer documentsatigain evidence. | do not, however, find that
the absence of contemporaneous communications readen this point raises reasonable doubt
that Nzabonimpa did in fact instruct Witness ANAN thne basis of the document created for this
purpose. After their initial introduction, Nzaborpa was the main point of contact for Witness
ANAN. The process of training that simultaneoustcwarred with other witnesses eliminates any
reasonable doubt with respect to the conclusioh Mmbonimpa instructed Witness ANAN on
how to answer questions that may be asked duriggahiicipated meeting with Ngirabatware’s

Defence counsel on 5 July 2016 based on the questid answer documents.

208. Indeed, Nzabonimpa’'s communications with WitnessAANon 5 July 2016 demonstrate
that Witness ANAN sought clarification from Nzaboia as to the specific content of the question
and answer document related to “DHL". SpecificaMzabonimpa does not dispute that he sent

three text messages to Witness ANAN on the moroiing July 2016, the day the witness was

Ngirabatware’s Dell laptop. Microsoft Office uses thend6ws User Name to populate the “Author” field by default.
Furthermore, “Ngirabatware” is not a current user accamniNzabonimpa'’s external hard driveeeExhibit P111
(Olejniczak Second Supplemental Report), parardferring to Exhibit P109 (Olejniczak Report), para. 67; Exhibit
P110 (Olejniczak Supplemental Report), paras. 74-77; Tu2d 2021 p. 26.

93 Ngirabatware’s contention as to the existence of a igmeshly document having been extracted from his Samsung
laptop, which was created on 15 June 2016 and last editéd dune 2016, does not raise reasonable doubt that
Witness ANAN was instructed on the basis of the questimhanswer documents also extracted from his computer.

%94 These observations fundamentally undermine Nzaboningeaitentions as to the probative value of the reference
files and his contentions that reference files extractu fiis hard drive cannot be attributed to h8eeNzabonimpa
Final Trial Brief, paras. 112-128.
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ultimately interviewed by Defence cound&lThe messages, sent in rapid succession, stais:&|t
company called DHL. They say DHL compary®;“It is not a post office but DHL company®’

“It deals with sending people’s mail to other caigx’>%®

209. Given that the interview was going to be the fastasion Witness ANAN was to meet with
Ngirabatware’s counsel, these communications aarlgl aimed at directing Witness ANAN on
what to say should he be asked about how his raantletter was sent to the Mechanism. As
noted above, that Witness ANAN sought clarificatifstom Nzabonimpa about “DHL” arises
naturally out of the content of the question andwar documents retrieved from Ngirabatware’s
and Nzabonimpa’s devicé® How the recantation letter was sent was an isbuerdral concern to
the Accused, who later went to extraordinary leagtb attempt to conceal Nzabonimpa’'s

involvement in the sending dfjter alia, Witness ANAN's recantation lett&%°

210. In light of the foregoing, | find beyond reasonalideubt that Ngirabatware played a
material role in preparing the question and ansyemuments as reflected in Exhibits P218, P36,
and P57 and that he sent them to Nzabonimpa to Witness ANAN as to their contents for his
anticipated interview with Ngirabatware’s counsal early July 2016. | have no doubt that
Nzabonimpa used the information contained in theleEuments as a basis to instruct
Witness ANAN on how to answer questions posed biyalgtware’s counsel and that Nzabonimpa
did this in June 2016. | further find that Nzabopais messages to Witness ANAN on 5 July 2016
not only reinforce this conclusion, but are furtleeidence that Nzabonimpa provided instructions
to the witness on what to say should he be askedtdabe mailing of his recantation letter during

his interview with Ngirabatware’s coun$ét.

%95 SeeExhibit 5022 (Witness ANAN Interview), p. 1.

%9 Exhibit P241 (text from Nzabonimpa to Witness ANAN on 5 Ja@ly®at 7:09:58).

%97 Exhibit P242 (text from Nzabonimpa to Witness ANAN on 5 R0¢6 at 7:10:47).

%98 Exhibit P243 (text from Nzabonimpa to Witness ANAN on 5 J@ly®at 7:11:47).

*g5eeeg., Exhibit P218, p. 1.

9 seeSection I1.C.5.

601 To the extent Nzabonimpa argues that he did not receive adenotite that the Prosecution would rely on
evidence related to 5 July 2016 communications in suppothefallegation inNzabonimpa et allndictment
paragraph 23(i) with respect to Witness ANAN, or thathsereidence falls outside the scope of the allegation, ke ha
not substantiated these claims. While the indictngamerally alleges events in June 2016, the charge concerns
instructions given tainter alia, Witness ANANIn relation to interviews with the Ngirabatware Defenteat toccurred

on 5 July 2016. Furthermore, the Prosecution provided yinegdar, and consistent notice that it intended to rely on
communications between Nzabonimpa and Witness ANAN fromy52D16 in support of the allegation and as a basis
for Nzabonimpa'’s liability.See Nzabonimpa et.dPre-Trial Brief, paras. 60-62, 133. Nzabonimpa has show
material variance between the allegation as charged imdistment and the evidence led at trial or that heddck
sufficient notice to adequately prepare his defence. Funthre, Nzabonimpa has presented no argument that he was
prejudiced by any such varianc&ee Georges Anderson Nderubumwe Rutaganda v. The Pros€agerNo. ICTR-
96-3-A, Judgement, 26 May 2003, para. 3ltese challenges are dismissed.
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4. Training and Payments: Auqust 2016

211. The Nzabonimpa et allndictment alleges that, in August 2016, Nzaboningyal/or
Ndagijimana, through telecommunications and/oremspn meetings in Gisenyi, directed Witness
ANAN on what to say or do if requested to meet with Prosecutiof’? The Nzabonimpa et al
and Ngirabatware Indictments also allege that, between 20 and 24u8u@016 and based on
money provided by Ngirabatware, Nzabonimpa and/adadiimana paid a “bribe” of
200,000 Rwandan francs to Witness ANAN in exchdiogdis cooperation with the Ngirabatware
Defence and to influence his prospective evidéfitélhe Prosecution principally relies on
communications evidence and the financial spreadshdracted from Nzabonimpa'’s external hard

drive in support of these allegatiot§.

212. Nzabonimpa argues that Witness ANAN provided naevce in support of the allegation
that Nzabonimpa trained hffi and that relevant communications evidence alsts ft
demonstrate thi¥° He further contends that the spreadsheet extrdimethis external hard drive
cannot be relied upon to establish beyond reasendbubt that he paid Witness ANAN
200,000 Rwandan francs between 20 and 24 Augus6 201d emphasizes the absence of
corroborating evidence from the witness or any ofimancial record§®’ Ngirabatware argues that

the evidence fails to establish this allegafith.

213. Ndagijimana generally concedes that the Accused, pand, for example, assisted the
Recanting Witnesses in deciding whether or nointer alia, meet with the Prosecution; however,
he contends that the evidence does not estabbstatty of this conduct amounts to contempt given
Ndagijimana’s sincerely held belief in the truthfess of the recantations and the absence of any
indication that he sought to affect the substanceawailability of the Recanting Witnesses’

evidence®®

214. Communications evidence reflects that, at leasifd®2 August 2016, information that the

Recanting Witnesses were being summoned to Kiga$ eing shared among the Accused, and

802 Nzabonimpa et alndictment, para. 22(i).

603 Nzabonimpa et alndictment, para. 25(ix)See also Ngirabatwaradictment, para. 23(iv)(b).

604 prosecution Final Trial Brief, paras. 85-87, 89, 172, 178,

€05 Nzabonimpa Final Trial Brief, paras. 315-321, 324-3R@abonimpa highlights that the Prosecution did not
cross-examine Witness ANAN on the basis of this alieg and that none of the communications evidence wa® put
the witnessSeeNzabonimpa Final Trial Brief, paras. 318, 326.

€06 Nzabonimpa Final Trial Brief, para. 326.

807 Nzabonimpa Final Trial Brief, paras. 476, 477. Nzaba further emphasizes that the notation in Exhibit P229 —
that the Prosecution suggests demonstrates this paismaitdated — further diminishing any weight attributabléne
spreadsheet as proof of any payments madeNzabonimpa Final Trial Brief, para. 477.

6% Ngirabatware Final Trial Brief, para. 163ee alsdNgirabatware Final Trial Brief, paras. 160-174.
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Turinabo prompted Nzabonimpa to determine if thisusred with respect to Witness ANAR.
Subsequently, a text message from Nzabonimpa taéast ANAN contains the instruction: “[i]f
they call you, you can say that you'll speak if fé¢g Counsel is also presefit¥Furthermore, it is
undisputed that Ndagijimana met with the WISP igd{i on 17 August 2018, that Witness ANAN
was to meet with the WISP on 18 August 2017, aad Iloth were summoned for the purpose of
ascertaining their willingness to meet with the d&mution in the presence of the Defence for an

interview®5'?

215. Read in context, the only reasonable conclusidhds the messages exchanged among the
Accused starting on 16 August 2016 reflect plamd\idagijimana to meet with Witness ANAN in
conjunction with their meetings with the WISBthat Nzabonimpa instructed Ndagijimana to allay
the witness’s concerns about the meetiignd that Ndagijimana confirmed that he met with th
witness at length and instructed him accordiffglyNotably, Ndagijimana testified that, although
he had very limited interaction with Witness ANANe did meet the witness “at the very most,

tWice".616

216. Turning to the alleged payment, the financial sgsbaet extracted from Nzabonimpa’s
external hard drive reflects a payment entry of,200 Rwandan francs to an individual with the
code name used for Witness ANAN between entriesdd424/8/2016” and “09/06/2016™ This
entry is in addition to nearby entries in the satoeument reflecting sizeable payments around the
same date to Witnesses ANAM/TNN31 and ANAE/TNN3Ge$ as Maniraguh&'®

217. Notably, | have previously found that Nzabonimpd bh&ready started receiving substantial
payments from Ngirabatware which, when viewed imtert, were necessarily aimed at

maintaining cooperation from the Recanting Witnesséncluding Witness ANAN — as they faced

609 Ndagijimana Final Trial Brief, paras. 373-390.

610 SeeExhibit P252 (text from Turinabo to Nzabonimpa on 12 Aaqd6 at 6:52:47) (“[Witness ANAM/TNN31,
Witness ANAT, and Witness ANAE/TNN30] have been summdoedlonday. What about [Witness ANAN], did he
get the message? No delays.”).

°11 SeeExhibit P187 (text from Nzabonimpa to Witness ANAN on 12 AugusB24118:43:51).

612 seeExhibit 3D20, pp. 11, 12.

513 SeeExhibit P267 (text from Turinabo to Nzabonimpa on 16 August 20154:31:07) (“Hello, Protection has just
summoned Jean De Dieu [Ndagijimana] for tomorrow. Hemikt [Witness ANAN] there.”); Exhibit P268 (text from
Nzabonimpa to Ndagijimana on 17 August 2016 at 8:13:333ftke to [Withess ANAN] and we agreed to meet at
one o’clock. It would be good if you were also present.”).

614 SeeExhibit P188 (text from Nzabonimpa to Witness ANAN on Aifgust 2016 at 11:03:59) (“I am still in the
meeting. If you see him/her allay his/her fear so thégh@ecan go there. | will meet him/her upon their return”).

615 SeeExhibit P270 (text from Ndagijimana to Nzabonimpa on 1igést 2016 at 12:17:53) (“We have met. We have
discussed at length.”).

61® SeeNdagijimana, T. 16 March 2021 p. 4ut seeExhibit P1704 (statement of Ndagijimana), para. 86.

617 SeeExhibit P229, p. 2, row 126.

618 seeSection 11.B.4.
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the prospect of their recantations being challengedugh Prosecution interviews. Indeed,
Nzabonimpa’'s and Turinabo’s concern as to wheth#én&¥s ANAN would continue to maintain
his recantation is reflected through contemporas@mmnmunications before and after the witness’s
interview with the Prosecution in August 2016. Tls&pw — in Nzabonimpa’s own words — that he
met with Witness ANAN on 29 August 2016 before fifgerview”.®'® Notwithstanding concerns
expressed the same day that Witness ANAN mighffaltsw through®*® Nzabonimpa confirmed

on 31 August 2016 that the result of Witness ANARIssecution interview was “very goof*

218. In light of the foregoing, | find as the only reaable conclusion that, in August 2016, both
Nzabonimpa and Ndagijimana instructed Witness ANANigree to meet with the Prosecution in
the presence of Ngirabatware’s counsel in antimpabf queries being conducted by the WISP as
to the witness’s willingness to meet with the Poog®n. | further find as the only reasonable
conclusion that subsequently, in August 2016, Nmabpa paid Witness ANAN 200,000 Rwandan
francs from funds derived from Ngirabatware and tha purpose of the payment was to reward
Witness ANAN and to secure his continued coopemaip attending and affirming his recantation
during the subsequently held Prosecution intenaem29 August 2016. Indeed, and as discussed
earlier, Witness ANAN generally confirmed that leeeived payments from Nzabonimpa and, as |
have already concluded, his testimony that any gaswere unrelated to his willingness to recant
is unbelievablé?

5. Payments and Training: May through September 2017

219. The Nzabonimpa et aland Ngirabatware Indictments allege that, between 22 and
25 May 2017, Nzabonimpa, based on money receivea fKigirabatware, paid Withess ANAN
“bribes” amounting to 110,000 Rwandan francs in hexxgge for his cooperation with the

Ngirabatware Defence and to influence his prospeciidenc&?®

220. The Nzabonimpa et allndictment further charges that, from 28 July 20thfough

September 2017, Nzabonimpa, through telecommuoitatnd/or in person meetings in Gisenyi,

519 SeeExhibit P286 (text from Nzabonimpa to Turinabo on 29 Augudb28t 9:47:39) (“We are together /can also be
translated as good bye in modern day Kinyarwanda/. | hatgWitness ANAN] before he goes for the interview at
one o'clock”). See alsdcExhibit 3D20, p. 11 (reflecting Witness ANAN's attendaratethe WISP Kigali Office on
29 August 2016).

620 seeExhibit P287 (text from Turinabo to Nzabonimpa on 29 August 2016:28:05) (“[...] [Witness ANAN] sent
me 1 sms saying that he is going to totally refuse tmtipdease remind that he needs our protection.”).

621 SeeExhibit P288 (text from Nzabonimpa to Turinabo on 31 Aug@dt6 at 6:43:05) (“I have read about [Witnesses
ANAM/TNN31 and ANAN]. I think its very good.Tot [Robinson] thigkthat the letters they wrote are going to
complicate things. We will come back to this.”).

622 geeSection 11.C.1.

623 Nzabonimpa et alndictment, para. 25(xi\girabatwarelndictment, para. 23(iv)(d).
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provided instructions to Witness ANAN regarding wia say about the circumstances of the
recantation§?* The Ngirabatware Indictment alleges that, in September 2017, Ngirahee

prepared information that, together with the infatibon he prepared in June 2016, he intended
Witness ANAN to provide during interviews with tHerosecution and sent the information to
Nzabonimpa, which, between 28 July 2017 and thedériseptember 2017, Nzabonimpa used to
provide instructions to Witness ANAN regarding what say about the circumstances of the

recantations on Ngirabatware’s belf4f.

221. The Prosecution points to communications and Mobleney evidence as well as the
financial spreadsheet extracted from Nzabonimpatereal hard drive in support of the alleged
payments from Nzabonimpa to Witness ANARIt further argues that communications evidence
reflects that, on 14 August 2017, Nzabonimpa irséa Witness ANAN to lie about who mailed
his recantation letter and conceal that Nzabonitrgzh done i£?’ It contends that the instructions
provided to Withess ANAN flowed from the June 2046estion and answer documents that
Ngirabatware prepared and provided to Nzaboniffipi further contends that Nzabonimpa trained
Witness ANAN in September 2017 based on documeditacted from Ngirabatware’s computer

as well as communications evideriée.

222. Nzabonimpa disputes that the evidence relied ugoth® Prosecution proves that he paid
Witness ANAN or, alternatively, that any such paymseare criminaf>® Nzabonimpa argues that
the 14 August 2017 conversation between him ancé¥g ANAN is ambiguous and does not
demonstrate that he provided a clear and defingiuction to Witness ANAN that could support a
charge of contempt and that other evidence doesupgiort the allegatioti- He further contends
that the evidence does not demonstrate that etaVitness ANAN in September 20%7.

223. Ngirabatware disputes that evidence of money paidMitness ANAN demonstrates
criminality on his part®® He further contends that the record fails to distalthat any instructions
given to Witness ANAN relating to how his recartatiletter was sent to the Mechanism derived

from him, given that he had no role in mailing tk&er and the false narrative surrounding this

624 Nzabonimpa et alndictment, para. 23(iv).

625 Ngirabatwarelndictment, para. 21(ii)(b).

626 prosecution Final Trial Brief, paras. 90, 167, 173.

827 prosecution Final Trial Brief, paras. 104, 173, n. 408.

628 prosecution Final Trial Brief, paras. 104, 105, 165, n8, 408.
629 prosecution Final Trial Brief, paras. 107, 108, 165, 173.

830 Nzabonimpa Final Trial Brief, paras. 481-483.

831 Nzabonimpa Final Trial Brief, paras. 350-368.

832 Nzabonimpa Final Trial Brief, paras. 369-380.

833 Ngirabatware Final Trial Brief, paras. 160-174.
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originated from Nzabonimpa's fedt¥. Ngirabatware also contends that the record dogs no
demonstrate that any comments he is alleged to pr@pared in September 2017 were in fact sent
to Nzabonimpa and, in any event, such commentsrefilgct remarks Withess ANAN gave during
his interview?®

224. | note that Mobile Money records reflect that, od @d 25 May 2017, Nzabonimpa
transferred 10,000 and 100,000 Rwandan francsectisply, to Witness ANAN® These are
corroborated by the spreadsheet extracted from dtgaipa’s external hard drive, which reflects
that 110,000 Rwandan francs were paid to an indalidvith the code name attributable to
Witness ANAN on “25/5/2017%%

225. Indeed, Nzabonimpa and Witness ANAN exchanged mgessaconfirming that
Witness ANAN’s number was registered to a Mobileridyp account on 22 May 20%% before the
first payment was madé® Furthermore, communications between Nzabonimpa \Afiithess
ANAN on 25 May 2017 reflect Witness ANAN's frustian with what he had receivéd’ and
Nzabonimpa asking him to be patiéfitLess than an hour later, Mobile Money recordsrfthat

Nzabonimpa transferred an additional 100,000 Rwarfidancs to the witne$4?

226. In light of the foregoing, | find that Nzabonimpaaig Witness ANAN a total of

110,000 Rwandan francs through two separate pagmemt22 and 25 May 2017. The only
reasonable purpose behind these payments wasuceséttness ANAN'’s continued cooperation
and to maintain his recantation as preparationsNgirabatware’s anticipated review hearing

continued®*® In this respect, | have no doubt that these paysneéerived from funds made

534 Ngirabatware Final Trial Brief, paras. 152-155.

835 Ngirabatware Final Trial Brief, paras. 149-152.

63¢ seeExhibit P172, p. 11, rows 415, 422; Exhibit P328 (text from M-MoteWzabonimpa on 22 May 2017);
Exhibit P331(text from M-Money to Nzabonimpa on 25 May 2017).

837 SeeExhibit P229, p. 2, row 144.

638 SeeExhibit P325 (text from Nzabonimpa to Witness ANAN on 2a8yM2017 at 12:45:53) (“Hello. Is this telephone
number registered in mobile money?”); Exhibit P326 (text fronnégs ANAN to Nzabonimpa on 22 May 2017 at
12:47:38) (“Yes it is [gives phone number]”).

639 SeeExhibit P328 (text from M-Money to Nzabonimpa on 22 May 2017).

640 seeExhibit P329 (text from Witness ANAN to Nzabonimpa on 25 M@y 2at 3:53:35) (“Good morning. Have you
forgotten about the iron sheets you promised me?”).

841 SeeExhibit P330 (text from Nzabonimpa to Witness ANAN on 25 N2@j7 at 4:51:37) (“I've not forgotten. Just
be a little bit patient”).

642 seeExhibit P331 (text from M-Money to Nzabonimpa on 25 May 2017).

%43 n reaching these conclusions, | have given due consideratitfitiess ANAN'’s evidence that he was not paid by
Nzabonimpa for the purpose of recanting his evideBeeWitness ANAN, T. 6 April 2021 pp. 62, 63. | have also
considered Witness ANAN'’s evidence that Nzabonimpa baid100,000 Rwandan francs when he fell ill and that the
message Witness ANAN received along with the transfer ofODOORwandan francs on 25 May 2017 was for
“Medicine”. Sege.g., Witness ANAN, T. 1 April 2021 pp. 39, 40; Exhibit P331. Thitdence, however, does not raise
any reasonable doubt that the intention behind the paymenbwasure Withess ANAN’s continued cooperation with
the Ngirabatware Defence.
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available by Ngirabatware and that Ngirabatwareviged these funds to ensuneter alia, Witness

ANAN'’s continued cooperation with the Ngirabatwd&efence as preparations for the anticipated
review proceedings continued. Witness ANAN'’s geheradence that payments received from
Nzabonimpa were unrelated to his recantation iseliedable for the reasons expressed

previously®**

227. 1 now turn to the allegation that, from 28 July ZGhrough September 2017, Nzabonimpa
provided instructions to Witness ANAN regarding wha say about the circumstances of the
recantations. Conversations in late July 2017 betwiurinabo and Nzabonimpa demonstrate their
heightened concern that Nzabonimpa’s role in fatifig the recantations might be revedl&d.
Notably, Ndagijimana testified that he, Nzabonimpad Turinabo created a false narrative to
obscure Nzabonimpa’s involvement in sending thesenhand recantation lettéf8. Likewise,
Witness ANAN, when cross-examined by Nzabonimpasnsel, testified that Nzabonimpa told
him not to reveal his involvement in sending higelewhen appearing before the “Tribunal” and

that he subsequently did not divulge Nzabonimpa/sivement when he did app&4f.

228. In this context, there is no dispute that Nzabomingpoke with Witness ANAN on
14 August 2017 as reflected in Exhibit P1369. Ins tintercepted telephone conversation,
Nzabonimpa acknowledges that Witness ANAN knows Neabonimpa delivered the “letters” but
instructs the witness that hei-e. Nzabonimpa — “shouldn’t appear anywhere becaus®dyb

knows [Nzabonimpa]” and that Witness ANAN “shoulot meveal in anything [he says that he has]

%44 SeeSection I1.C.1.

4% Seg e.g., Exhibit P1308 (text from Turinabo to Nzabonimpa on 30 July 20874:23) (“Hello, did you remember

to prepare [Witness ANAN] that he talked to Mbarimo?rhiest avoid talking about you because tot [Robinson] says it
was Mbarimo who told him [Witness ANAN's] position becauseytwere part of the same political group.”); Exhibit
P1358 (text from Turinabo to Nzabonimpa on 6 August 2017 at 18:06{07). Concerning the mail, [Witness
ANAN], L [Maniraguha], and Twagira [Twagirayezu] have tadst the answers because they are the ones linked with
the post via DHL and they have to know how”); P1359 (fextn Turinabo to Nzabonimpa on 6 August 2017 at
18:05:09) (“they got the address. We are coming to alifimint; see you tomorrow”); Exhibit P1373 (text from
Nzabonimpa to Turinabo on 8 August 2017 at 10:37:36) (“Tot [Rohingave Muler [Munyeshuli] elements and
instructions for conducting investigations on DHL. Did \hiniNzabonimpa] leave there his/her number? [Witness
ANAN] should always say that he she/spoke with Mbar [Mbatibecause they have known each other for a long
time.”). See alsdExhibit P415 (text from Turinabo to Nzabonimpa on 10 August 204:54t41) (“Did you meet
Barak [Ndagijimana] for the funds for the meeting thatisua to start? If it ends urgently before Umuler [Munyeshuli]
can give Tot [Robinson] a report on DHL it is going to be aaoproblem. [...]").

646 seeNdagijimana, T. 16 March 2021 pp. 3-5, 65, 66.

47 witness ANAN, T. 1 April 2021 p. 50 (testifying that Noatimpa told the witness to “not to say that [Nzabonimpa]
was the one who had forwarded [Withess ANAN'’s recantatettgr” and that, when the witness appeared before the
“Tribunal, [he] was asked who conveyed the letter and [tid not give [Nzabonimpa’s] identity because
[Nzabonimpa] had asked [Witness ANAN] not to divulge it. [Bl@aimpa] had told [Witness ANAN] he was going to
send the letter and that | should say that | had sentttke fathout pointing out that [Nzabonimpa] was the one who
conveyed the letter, whereas [Nzabonimpa] was the one wiadndeed conveyed the letter."$ee alsoWitness
ANAN, T. 6 April 2021 p. 76.
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ever seen [Nzabonimpa]” because it risks “ruiningergthing”®*® Later conversations with
Turinabo reveal him feeding Witness ANAN and Maguha details as to how the witness’s

recantation letter was sent should they be quesdion thi*°

229. Turning to Ngirabatware’s involvement, | note thia¢ fabricated account of how Witness
ANAN'’s recantation letter was sent is in line witite prepared remarks that were given to Witness
ANAN in anticipation of his initial meeting with Nigtbatware’s Defence team in July 2016e-
that Witness ANAN gave the letter “to a friend wtomk it to the DHL with the money to send
it.”%° Notably, after his interview with the Prosecutionlate August 2016, Ngirabatware shared
with Nzabonimpa his counsel's concerns specificabput how Witness ANAN's recantation was
sent®® By 19 September 2017, Ngirabatware had conceras Ntunyeshuli might be able to
visually identify Nzabonimpa as having sent theelest through surveillance footage from DHL
through his investigatiorf§? Mindful of the specific concerns held by the Acedsn Rwand&>®

the only reasonable inference is that the instonstito Witness ANAN flowed directly from the
narrative that Ngirabatware sought to create wilpect to the circumstances surrounding
Witness ANAN'’s recantation and that Nzabonimpa,instructing Witness ANAN to lie when

questioned about this, was acting on Ngirabatwdrefsalf as well.

648 seeExhibit P1369 (intercept of Nzabonimpa calling Witness ANAn 14 August 2017), pp. 2, 3. The initial
narrative proposed by Nzabonimpa was that the letisr dispatched through “Vincent3eeExhibit P1369 (intercept

of Nzabonimpa calling Withess ANAN on 14 August 2017), p. 3;3TJihe 2021 pp. 6, 7.

849 SeeExhibit P1433 (intercept of Turinabo calling Maniraguha @eptember 2017 at 11:06), pp. 1, 2; Exhibit P1443
(intercept of Turinabo calling Maniraguha on 3 September 2017:40), pp. 1, 2; Exhibit P1446 (text from Turinabo
to Maniraguha on 3 September 2017 at 11:26:56); Exhibit P1447fioen Turinabo to Maniraguha on 3 September
2017 at 11:26:59); Exhibit P1490 (intercept of Maniraguha calling Towirta 3 September 2017 at 12:39), pp. 2, 3.
Viewed in context, the references to an individual withnéss ANAN's first name are undeniably references to the
witness. SeeExhibit 1460 (intercept of Turinabo calling Witness ANAN ors&tember 2017 at 11:33ee also
Exhibit P355 (text from Nzabonimpa to Ndagijimana on 7 August 20171:52:38) (explaining that the narrative
would be that Witness ANAN’s letter was “posted byManiraguha]” and that Witness ANAN is “the only one who
will change” in relation to the posting of the letters); ExhP1125 (intercept of Nzabonimpa calling Turinabo on 25
September 2017), pp. 2, 3 (Turinabo notes that he forgot Witeless ANAN the day before that Witness ANAN was
to say that he gave Mbarimo 25,000 Rwandan francs in Kibiripgst his recantation letter).

8505ee eg., Exhibit P218, p. 1.

651 Exhibit P288 (text from Nzabonimpa to Turinabo on 31 August 20884805) (“I have read about [Witnesses
ANAM/TNN31 and ANAN]. I think its very good.Tot [Robinson] thigkthat the letters they wrote are going to
complicate things. We will come back to this.”). Inewi of the record and Nzabonimpa’'s direct contact with
Ngirabatware, there is no other reasonable conclusiar ith this message, Nzabonimpa is sharing with Turinabo
information obtained from Ngirabatware.

852 SeeExhibit P687; Exhibit P688 (emails from Ngirabatware faesl between Nzabonimpa’s email addresses on
19 September 2017) (“Tot [Robinson] wrote to muler [Muhydi$ that he should go to dhl Kigali to look for
addresses, names of those who sent the letters, the avfriresphones they left there, whether there are sumedla
camers etc. Does muler [Munyeshuli] know vumb [Nzabonimpa]Bbth the context of the message and the
attributions for the email addresses establish beyond reasalmalile that Ngirabatware provided this information to
NzabonimpaSeeProsecution Final Trial Brief, Annexes B.1 and B.2.

53 See eg., Ndagijimana, T. 16 March 2021 pp. 3-5. Nzabonimpa’'s concerasdaectly reflected in a later
conversation he had with Witness ANAN about questions that aghed of the witness related to Nzabonimpa, who
indicated that he had only heard of him as being a m&gaExhibit P1148 (intercept of Nzabonimpa calling Witness
ANAN on 28 September 2017 at 7:12).
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230. Based on the foregoing, | find beyond reasonablétthat, in August 2017, Nzabonimpa
instructed Witness ANAN to lie in the context of iNdbatware’s anticipated review proceedings
about the circumstances of his recantation, andifsgaly Nzabonimpa’s role in assisting the
witness, including the mailing of his recantatiettér. This was done in line with and on the basis
of the earlier question and answer document thataNgtware played a central role in creating and
sharing with Nzabonimpa. Furthermore, | find thatinstructing Witness ANAN, Nzabonimpa was

acting on Ngirabatware’s behalf.

231. Turning to the alleged instructing of Witness ANAMN September 2017 based on
information prepared by Ngirabatware, identical woents — entitled “[Witness ANAN] The
Interview Given to Prosecutor on 29.8.2017” anchted on 17 September 2017 — were extracted
from Ngirabatware’s laptops (Exhibits P43 and PTONo corresponding document was retrieved
from Nzabonimpa’s external hard drive. The docunepyears to be a summary of the witness’s
August 2016 interview with the Prosecution but eomd italicized text, with instructions for the
witness that: (i) direct him to recall that he hadfact discussed his testimony in 2010 and his
decision to recant with Mbarimo even though hispstatement reflects he had not discussed these
issues with anyone; (ii) his recantation letter wWated 25 November 2016; and (iii) remind him of
the fabricated account of having given his recémmadetter to Maniraguha. In this context, the only
reasonable conclusion is that Ngirabatware prepdhesl document in September 2017 in
anticipation of the witness’s meeting with the R@sion at the end of that month, in part, to
ensure that Witness ANAN was sufficiently prepatednaintain his recantation as well as repeat
fabricated evidence that had been used to conceabdwimpa’s involvement in the recantation

process.

232. While there is no direct evidence of Nzabonimpangein possession of this particular
document, considerable circumstantial evidenceietitas any reasonable doubt that Ngirabatware
sent this document to Nzabonimpa along with theetiliocuments in relation tanter alia,
Witnesses ANAE/TNN30 and ANAM/TNN31, which he thesmared with Ndagijimana and
Turinabo®® A conversation between Ndagijimana and Turinabitese both having reviewed
Witness ANAN's interview notes, with Turinabo ndjithat the witness was “hesitant [...] Because

he wants to avoid [...] Mbarimo”, a clear referencethe italicized instructions embedded in

54 gSee Exhibit P110 (Olejniczak Supplemental Report), para. 55, 5. 60; Exhibit P43 (extracted from
Ngirabatware’s Samsung laptop); Exhibit P70 (extractech fgirabatware’s Dell laptop).
85> geeSection 11.B.6.
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Exhibits P43 and P78 This is also reflected in a message from Ndagijaavherein he says to
Nzabonimpa that “[Witness ANAN's] interview has fsiwles, take it with you®’

233. Similarly, exchanges between the Accused from 2doutjh 24 September 2017

unequivocally reflect their desire to meet with kgiss ANAN in Musanze (formerly Ruhengeri)

and train him on the basis of the intervi&fwhich Nzabonimpa scheduled with the witness
directly on 21 September 20%%. Furthermore, on 24 September 2017, Nzabonimpadake

witness asking if he had arrived and directing torthe precise meeting locati6?f.

234. Based on the foregoing, | have no doubt that inethe of September 2017, Nzabonimpa,
with Ndagijimana and Turinabo, met with Witness ANAand Nzabonimpa, individually or jointly
with Ndagijimana, instructed Witness ANAN on thesisaof the document Ngirabatware prepared
and had shared with him, for the purpose of engutat Withess ANAN was sufficiently prepared
to maintain his recantation during his anticipaitetgérview with the Prosecution at the end of the
month as well as repeat fabricated evidence thalt been used to conceal Nzabonimpa's

involvement in the recantation process.

6. Training and Payment: October through December 2017

235. The Nzabonimpa et al Indictment alleges that, in October and Novembed 720
Nzabonimpa directed Witness ANAN on what testimemgive during the review hearifi§: The
Nzabonimpa et aland Ngirabatware Indictments also allege that, on 28 December 2017,
Nzabonimpa, based on money made available by Najinatve, paid a “bribe” of 102,000 Rwandan
francs to Witness ANAN using Mobile Money for therpose of ensuring his cooperation with the

Ngirabatware Defence and to influence his prospeaiidencé&®?

236. The Prosecution relies on notes related to Witn@®N#\N's interview extracted from

Nzabonimpa’s external hard drive and Ngirabatwalagi$ops as well as communications evidence

656 Exhibit P1092 (intercept of Ndagijimana calling Turinairo21 September 2017 at 8:46), pp. 1, 2.

857 Exhibit P1587 (text from Ndagijimana to Nzabonimpa orS2gtember 2017 at 11:09:49).

558 Exhibit P1469 (intercept of Nzabonimpa calling Turinabo on 21 Sdme®017 at 8:45), pp. 2-6; Exhibit P1092
(intercept of Ndagijimana calling Turinabao on 21 Septemifdi7 2at 8:46), pp. 1, 2; Exhibit P1096 (intercept of
Nzabonimpa calling Ndagijimana on 21 September 2017 at 9:04), Exhibit P1109 (intercept of Turinabo calling

Ndagijimana on 24 September 2017 at 10:55), pp. 1, 2; Exhisi8®P (text from Ndagijimana to Nzabonimpa on
24 September 2017 at 11:09:49).

659 Exhibit P1095 (intercept of Nzabonimpa calling Witne$éM\ on 21 September 2017 at 9:02), pp. 1, 2.

680 Exhibit P1114 (intercept of Nzabonimpa calling Witne$éM on 24 September 2017 at 13:28), p. 1.

%61 Nzabonimpa et allndictment, para. 23(vi). The Prosecution is not purstims allegation against Ndagijimana.

SeeProsecution Final Trial Brief, para. 179 (omitting referetwthis allegation as it relates to Witness ANAN)efieh

is also no corresponding allegation in Ngirabatwarelndictment.

862 Nzabonimpa et alndictment, para. 25(xv)\girabatwarelndictment, para. 23(vi)(a).

95
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21918

in support of the allegation that Nzabonimpa trdivfitness ANAN in late November 2037
It further relies on Mobile Money records and conmications evidence in support of the alleged
payment to Witness ANAN on 28 December 26%7.

237. Nzabonimpa argues that the communications evideaod the notes related to
Witness ANAN'’s interview extracted from his and Ndpatware’s devices fail to establish that he
trained the witness as alleg®d He further argues that the evidentiary recordsfail establish that
he paid Witness ANAN or that any such payment waminal®®® Ngirabatware disputes that

evidence of money paid to Witness ANAN demonstrat@sinality on his part®’

238. Text messages sent from Turinabo to Nzabonimpadenniiddle third of October 2017
reflect a clear desire that Witness ANAN be trajngiden the understanding that the witness may
be heard by the Appeals Chamber in November 381By mid-November, the Accused were
made aware that the hearing would be postp8fetlonetheless, documents retrieved from
Nzabonimpa’'s external hard drive and Ngirabatwaregtops suggest preparations to train

Witness ANAN remained a priority.

239. Specifically, what appear to be textually identicddcuments were retrieved from
Nzabonimpa’s external hard drive (Exhibit P232)wasdl as Ngirabatware’s Dell laptop (Exhibit
P38) and Samsung laptop (Exhibit P60). A title tenitacross the documents indicates Witness
ANAN'’s interview with the Prosecution from 27 Sepiiger 2017 and the text contained therein
demonstrates that they contain a summary of WitA&85N’s responses during that interview. The
forensic evidence suggests that this informatiast fappeared on Ngirabatware’s laptop in

October 2017 and that it was then saved on Nzahmaisn external hard drive on

863 prosecution Final Trial Brief, paras. 112-114, 173.

84 prosecution Final Trial Brief, paras. 116, 167, 174.

685 Nzabonimpa Final Trial Brief, paras. 402-409. Nzabonimpééurargues that communications evidence prior to
October 2017 falls outside the scope of the allegation andelgvant to it. SeeNzabonimpa Final Trial Brief,
para. 401.

%8¢ Nzabonimpa Final Trial Brief, paras. 501-505.

87 Ngirabatware Final Trial Brief, paras. 160-174; T.J2e 2021 p. 69.

568 SeeExhibit P460 (text from Turinabo to Nzabonimpa on 11 October 207704:32) (“There are some things that
[Witness ANAN] needs to be trained on before November, kdims for an appointment soon so that we meet. Very
important.”); Exhibit P462 (text from Turinabo to Nzabmpia on 14 October 2017 at 14:25:21) (“[Witness ANAN]
called on Wednesday, will you be available so that areroeet him? Our person [Ngirabatware] will have to nedpo
because November has been confirmed. Bye”); Exhibit P464f(tewt Turinabo to Nzabonimpa on 17 October 2017
at 18:57:03) (“Good afternoon. The appointment to meet [WitA®SN] tomorrow is complicated. | received the 3
million this afternoon, additionally | spent some of 8000 Francs meant to pay for the visa at the Belgian Egnbass
buying drinks for those who gave me the money. | willéeaarly in the morning to look for that money and tickets
both of us. I have little hope of meeting [Witness ANAM]ess there is a miracle from God. Bye”).

889 Exhibit P474 (text from Turinabo to Nzabonimpa on 15 November 201177:26:59) (“Good morning. In fact, |
think the powerful people [Appeals Chamber Judges] had @tafor November but it was not possible because the

96
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21917

27 November 2017° | find that both the documents’ content and theerfisic information
demonstrate beyond reasonable doubt that Ngirabatsteared the information necessary to create
the document extracted from Nzabonimpa’s extermatl fdrive®’* Furthermore, | find that this
information was shared in order to train Witness AN in anticipation of participation in
Ngirabatware’s review proceedings to ensure thatten his recantation, and so that his memory
would be refreshed with respect to the fabricatecbant of how his recantation letter was sent

should this issue come up.

240. While the information contained in the documentgédy appears to be a summary of the
witness’s responses to questions posed to himéPthsecution, it does, as Nzabonimpa concedes,
contain a suggestion for Witness ANAN to recallttha had informed Mbarimo that he had falsely
testified against Ngirabatwal& Moreover, the information contained in the docutagrovides a
detailed account of the fabricated story as to Mdikness ANAN'’s recantation letter was sent,
conceals that the witness informendter alia, Nzabonimpa about his false testimony, and even
suggests that he did not know NzaboniifaRead in context, and particularly in view of the
28 November 2017 text messagee-the day after this document was last saved tdbdlzianpa’s
external hard drive — wherein Nzabonimpa tells faio to inform Ndagijimana that he has
“started the training®’* the only reasonable conclusion is that Nzabonimpat with
Witness ANAN and used the information containethie document extracted from his device as a

basis for directing him on what to s&y.

241. Turning to the alleged payment, Mobile Money reesoreflect that around 10:41 a.m. on
28 December 2017, Witness ANAN received 102,000 mlaa francs from a MTNR Mobile

Money merchant’® An entry in the spreadsheet extracted from Nzabpals external hard drive

building that was supposed to be used was not in goodtmomdnd it is being fixed now. There is greater certaioty f
January. The date will be known in the coming days”).

670 SeeExhibit P110 (Olejniczak Supplemental Report), para. 5355p56.

7 The examination of selected metadata fields alone could nousbrely show a relationship between the document
retrieved from Nzabonimpa’s external hard drive with thoséeretd from Ngirabatware’s deviceSeeExhibit P110
(Olejniczak Supplemental Report), para. 53. Howeverdtwiments retrieved from Ngirabatware’s laptops wete n
taken from the Microsoft Word application but an OpenOffipplication and, consequently, author and last editor
metadata could not therefore be identifiSdeExhibit P110 (Olejniczak Supplemental Report), p. 56. In ¢bistext,

the fact that the author of the document retrieved frombblzianpa’s external hard drive is identified “User” — a
Windows and Microsoft Office username present on Nzaborigmpdernal hard drive — is not determinative as to the
information’s sourceSee e.g., Exhibit P109 (Olejniczak Report), paras. 38, 65.

672 SeeNzabonimpa Final Trial Brief, para. 40yotingExhibit P232, p. 3.

673 SeeExhibit P232, pp. 3, 4.

674 Exhibit P485 (text from Nzabonimpa to Turinabo on 28 Novembek7 28t 8:28:01) (“Convey to Barak
[Ndagijimana] that | have started the training. If | finidn/her on the road | will bring him/her”).

°7> In this regard, the absence of metadata as to when ER#BR was last printed raises no reasonable doubt that
Nzabonimpa met with Witness ANAN and trained him based orinfloemation contained thereigeeExhibit P110
(Olejniczak Supplemental Report), p. 55.

676 SeeExhibit P174, p. 27, row 1176 (transaction at 10:41).
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includes a notation for a payment of 103,000 Rwarfdancs to Witness ANAN, which is recorded
between entries of 22 December 2017 and 9 Febr2@iB®’’ Furthermore, hours before the
transaction on 28 December 2017, Witness ANAN tbxzabonimpa that he had “not yet
received the sm&”™ to which Nzabonimpa responded “[y]ou’ll see itwaoon.®’® Subsequent to
these exchanges but a little more than two hoursr go the transaction, Witness ANAN
complained to Nzabonimpa that “[t]here is no moirethe account®® Less than two hours after
the transfer, Witness ANAN texted Nzabonimpa “[t]h@oney was stolen from me just after | had
withdrawn it”®8 Viewed in context, the record establishes withany doubt that Nzabonimpa

made this payment to Witness ANARF.

242. Furthermore, | have no doubt that this payment wesle from funds derived from

Ngirabatware. | have previously found that Ngirakst made money available to Nzabonimpa in
December 2017 shortly before these paym®Hitshe record firmly establishes that this money was
made available to secure the continued cooperafidhe Recanting Witnesses, including Witness

ANAN, with Ngirabatware’s Defence.

243. In light of the foregoing, the record demonstratathout any doubt that Nzabonimpa
directed Witness ANAN in late November 2017 on wtmasay during the review hearing. The
training was conducted by Nzabonimpa with the aifmaffirming the witness’s willingness to
recant and providing information to facilitate th@bcess. The training, without any doubt, also
sought to refresh the witness as to the fabricstiey of how his recantation letter was sent and to

further ensure that Nzabonimpa'’s involvement wadtibe revealed.

244. Furthermore, | find that the record demonstrateg tizabonimpa paid Witness ANAN
102,000 Rwandan francs via Mobile Money on 28 Ddmem®?017. This payment was made by
Nzabonimpa based on funds provided by Ngirabatwak both Nzabonimpa and Ngirabatware
facilitated the payment with the intent that WitheBNAN continue to cooperate with the

677 SeeExhibit P229, p. 3, row 20%ee als&Exhibit P229, p. 3, rows 199, 206.

678 SeeExhibit P677 (text from Witness ANAN to Nzabonimpa on 28 Decamaf17 at 6:42:08).

679 SeeExhibit P529 (text from Nzabonimpa to Witness ANAN on 28 Deaamab17 at 6:51:20).

880 seeExhibit P530 (text from Witness ANAN to Nzabonimpa on 28 Deaar@017 at 8:34:58).

881 SeeExhibit P678 (text from Witness ANAN to Nzabonimpa on 28 éwber 2017 at 12:05:15). In this regard, a
subsequent message further confirms that Nzabonimpa had paidsgV®NAN around 100,000 Rwandan francs as
Witness ANAN complained that an additional 150,000 Rwandanc§ was taken from him, resulting in a loss of
“250,000 in total”.SeeExhibit P629 (text from Witness ANAN to Nzabonimpa on@&ember 2017 at 12:23:41).

82 Months later, Nzabonimpa confirmed a message from Withl#eN that he had paid him 100,000 Rwandan francs
and that he intended to pay him an additional 100,000 Rwandan. feestsxhibit P559 (text from Witness ANAN to
Nzabonimpa on 25 May 2018 at 9:53:01) (“There was 200000 left arideyonly given me 100000"); Exhibit P560
(text from Nzabonimpa to Witness ANAN on 25 May 2018 &6%4) (“Yes, | remember. | will give you the rest on
Saturday next week”).

883 seeSection 11.A.4.
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Ngirabatware Defence in anticipation of the revibBearing. In this respect, Witness ANAN'’s
general evidence that payments received from Nzaipan were unrelated to his recantation is

unbelievable for the reasons expressed previGtsly.

7. Training: May through June 2018

245. The Ngirabatware Indictment alleges that, between 15 May 2018 ahdJane 2018,
Ngirabatware acting through Nzabonimpa, Ndagijimamal Turinabo, directed Witness ANAN on
what to say during his interview with Ngirabatwareounsel in June 20£& The Nzabonimpa et
al. Indictment alleges that, between 15 May 2018 andJade 2018, Nzabonimpa directed
Witness ANAN on what to say during his interviewthwiNgirabatware’s Defence counsel
scheduled for 12 and 13 June 263BThe Prosecution relies on communications evidence
support of this charg®’ while Nzabonimpa and Ngirabatware contend thatetvidence fails to
establish the allegatidti®

246. Communications evidence reflects that, by 7 May&durinabo shared with Nzabonimpa
that Ngirabatware’s new Defence counsel would bieiag in Kigali on 8 May 2018 and intended
to interview the intermediaries starting the follow day®®® On 11 May 2018, Ngirabatware
informed Nzabonimpa that his new Defence coungehited to interview the Recanting Witnesses
and Ndagijimana around 11 June 269%nd Nzabonimpa assured Ngirabatware that he, 8lwin
and Ndagijimana would be preparing the Recantingn®ése§? On 15 May 2018, Turinabo

%% SeeSection I1.C.1.

885 Ngirabatwarelndictment, para. 21(iv).

8¢ Nzabonimpa et alndictment, para. 23(vii). The Prosecution has not pointevitence of Ndagijimana instructing
Witness ANAN in the context of this allegatiddeeProsecution Final Trial Brief, paras. 117-121, 179.

%87 SeeProsecution Final Trial Brief, paras. 117-121, 165, 173.

%88 SeeNzabonimpa Final Trial Brief, paras. 412-418; NgirabatwarelFTrial Brief, paras. 156, 157. Nzabonimpa
stresses that the allegation is limited to training teeaRting WitnesseS§eeNzabonimpa Final Trial Brief, paras. 410,
411.

%89 See Exhibit P739 (text from Turinabo to Nzabonimpa on 7 May 20181&60:03) (“The version that L
[Maniraguha] gave you remains exact. Totaux [Defence cumsk arrive in Kgl on 08 May. [Twagirayezu,
Maniraguha, and Mukamisha] have an appointment on 09 May. Mbarifiijaand Bwanav have an appointment on
10 May, but if Mbar [Mbarimo] arrives early, Misha [Mukéasa] and 1 from Gisa [Twagirayezu] will be rescheduled.
Let it remain that way tonight.”).

690 SeeExhibit P549 (text from Ngirabatware to Nzabonimpa on 11 MaB2i 21:05:10) (“Good evening. Does Vum
[Nzabonimpa] have 2 numbers? On the other one, | posted whattthexToew Defence counsel] told me. On thellth
of June, they will go to meet Ututalibw [the RecantMfitnesses] and Barak [Ndagijimana].”) By 21 May 2018,
Ngirabatware had informed Nzabonimpa that his counsel woulet mvéh the Recanting Witnesses on 12 and
13 June 2018 and that they should be notified so it doesomeé as a surprise to theBeeExhibit P659 (text from
Ngirabatware to Nzabonimpa on 21 May 2018 at 20:259&. alsdexhibits P556and P557 (reflecting Ngirabatware
sharing the same information with Ndagijimana but that hisisel would not need to meet with Ndagijimana; read
together, Exhibit P557 reflects Ndagijimana forwarding taldmimpa a message he received from Ngirabatware the
night before).

91 Exhibit P550 (text from Nzabonimpa to Ngirabatware onMi/ 2018 at 3:46:35) (“He/she has 2 numbers and
he/she received the things. Rub [Turinabo], Vum [Nzabonirapd]Barak [Ndagijimana] are preparing the ututaribwa
[Recanting Witnesses].”).
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stressed the need to “sharpen” the Recanting Wigsaisefore 11 June 2018 in connection with any
payments to be made to th&%and on, 16 May 2018, Turinabo contacted Nzaboniregarding
an accelerated strategy to train the Recanting &¥#e$®® On 20 May 2018, it is clear that

Turinabo, Ndagijimana, and Nzabonimpa intended ¢etrto discuss a way forwaftf.

247. As reflected elsewhere in the Judgement, the wéekMspreceded the meetings between
Ngirabatware’'s new Defence counsel and the Regamiiiinesses in June 2018 involved intense
discussion among the Accused and Turinabo aimeenstiring that the Recanting Witnesses’
continued to cooperate in light of increasing dedsafor money to do s8° Ngirabatware made

money available to pay the Recanting Witnessesmmection with these interviews, and provided
instructions in May 2018 that the Recanting Witessbe informed that more sizeable payments
would be made in September in connection with thearing itself*® Ngirabatware’s

communications at the same time also reflect iofivns that the Recanting Withesses maintain

892 SeeExhibit P553 (text from Turinabo to Nzabonimpa on 15 May 2@186a49:54) (“Regarding the measurements
of the plots in September, it is fine but without forgeftto sharpen ututaribwa [the Recanting Witnessesjrbef1th
June, such that they will all meet when they are veayst). See alscExhibit P635and P551 (wherein Turinabo is
informed that Ngirabatware has instructed that paymentdbwimade to the Recanting Witnesses in connection with
their upcoming interviews and the review hearing).

693 Exhibit P554 (text from Turinabo to Nzabonimpa on 16 May 20186:84121) (“Hello, it will be good if you
remember because we have a short time due to preparétidualer [Munyeshuli], Vumbi, [Withess ANAN] and L
[Maniraguha], Barak [Ndagijimana], [Withesses ANAT anbAM/TNN31]. Accelerated startegy [sic] because 11th
June is very close.”). | note that the code name attibtd Witness ANAM/TNN3L1 is not listed in Annex A.1 of the
Prosecution Final Trial Brief. The code name used, howév@an obvious and clear variation of the three others that
are listed and, when read in context, is clearly a reéer¢o this withessSee e.g., Exhibits P745andP746 (where the
variation of the code name used in Exhibits P554 and P745 is syprésd to a listed code name and
Witness ANAM/TNN31'’s full name).

894 SeeExhibit P555 (text from Turinabo to Nzabonimpa on 20 May 2G188&4:21) (“[...] Details later during the
appointment with Barak [Ndagijimana] and Vumb [Nzabonimpa] ta fi& contemplated projects in progress and the
ad hoc parameters. Bye.”).

89 SeeSection 11.B.10.

89 See e.g., Exhibit P635 (text from Ngirabatware to Nzabonimpa on 1% @18 at 8:32:35) (“Since the Tutalibw
[Recanting Witnesses] will meet the Tots [Defence] witkell [Prosecution] present on the 11/6, | think that Vum
[Nzabonimpa] should [...] once again measure the plots [maymguts to the Recanting Witnesses] when they are
about to go, meaning in September.”). This messageheasforwarded by Nzabonimpa to Turinabo and Ndagijimana.
See Exhibit P551 (text from Nzabonimpa to Turinabo on 15 May 2018:40:92); Exhibit P552 (text from
Nzabonimpa to Ndagijimana on 15 May 2018 at 9:41:Zge alsoExhibit P722 (text from Ngirabatware to
Nzabonimpa on 21 May 2018 at 22:25:03) (“Good evening. So, osopés preparing to measure the hh plos [
make payments] for the unedibles /ututalibw/ [RecantWithesses] before meeting the Totaux [Defence]. Toegef
Vum [Nzabonimpa] can tell him when at the latest. Thedibles /Tutalibw/ [Recanting Witnesses] to know thatilt w
be measured again for them [they will be paid] before gueyn September.”); Exhibit P568 (text from Ngirabatware to
Nzabonimpa on 28 May 2018 at 17:03:31) (“Oh! Before June 11,nfdndy/payments] will take the minimum
measures and then in September the maximum measures.DjtEB&ir3 (text from Ngirabatware to Nzabonimpa on
30 May 2018 at 11:12:10 (“[...] Barack [Ndagijimana] and Vum dbanimpa] have done everything. 2000 hh
[money/payments] measured for tutalib (all) [the Recandfimesses] available.”). These discussions were faltbw
by Ngirabatware arranging payments to Hirwa, and, in turmbbzimpa. This is demonstrated through exchanges
between Ngirabatware and his wife on 31 May 2018 that tdflecdirecting her that it is necessary to see howd se
“2000” to “Vumb [Nzabonimpa] and company” and that this shda@dione by “10 JuneSeeExhibit P131 (text from
Ngirabatware to his wife on 31 May 2018 at 7:37:47); Exhi®il35 (text from Ngirabatware to his wife on
31 May 2018 at 8:43:56). Hirwa'’s bank records reflect a depb2i000 euros on 11 June 208&eExhibit P148, row

8 (a deposit of 2,000 euros from M. Kwami Sossou on 11.06.18).
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their recantations and be made aware of this befioee prospective Defence interviews in
June 2018Y°

248. In this respect, communications evidence from Mty 2018 suggests that Nzabonimpa
and Witness ANAN might meet as Witness ANAN wasimgkor more mone$y*® Furthermore,

Ngirabatware made clear to Nzabonimpa that moneuldhbe given to the Recanting Witnesses
prior to their meeting with his new Defence courié&Later, on 10 June 2018, days before the
Recanting Witnesses were to meet with Ngirabatwangw Defence Counsel, Turinabo asked

Nzabonimpa “to stay in touch with [Witness ANAN]ait times”%

249. In this context, the only reasonable inferencehiat tNzabonimpa was in contact with
Witness ANAN and that he provided instructions dmaivto say in his upcoming interviews with
Ngirabatware’s new Defence counsel in June 201&rdlis no question that, by this time, the
Recanting Witnesses were demanding financial imeesitto continue their cooperation and, as
noted previously, Witness ANAN took a very trangawal approach to his cooperation, particularly
by 2018. Consequently, | find that the evidencealdsthes beyond reasonable doubt that
Nzabonimpa paid Withess ANAN as he requested am is no doubt that such a payment would
only be made with Nzabonimpa securing an agreemhentthe witness continue to cooperate and
repeat information to Ngirabatware’s new Defencensel that had previously been provided and
in line with prior instructions. Furthermore, thecord undoubtedly establishes that the instructions
provided by Nzabonimpa were the direct result ofr&lgatware’s insistent and repeated direction,
and that Nzabonimpa acted as a direct conduit legtvidgirabatware and Witness ANAN in this

regard.

250. Based on the foregoing | find that, sometime betw&d May 2018 and 11 June 2018,
Nzabonimpa directed Witness ANAN on what to sayirduiis interview with Ngirabatware’s
Defence counsel scheduled for 12 and 13 June 2@d8&her find that Ngirabatware acted through

897 SeeExhibit P668 (text from Ngirabatware to Nzabonimpa on 30 May82at 19:50:54) (“In fact, the essential
question they will ask the 4 is: In Court, did you tell thett or not? Their answer will then have to be cleanbse it
will be the basis of their decision to call him/hemot.”).

898 SeeExhibit P559 (text from Witness ANAN to Nzabonimpa on 25 May 28t18:52:01) (“There was 200000 left
and you've only given me 100000"); Exhibit P560 (text from Nzaimmai to Witness ANAN on 25 May 2018 at
9:56:54) (“Yes, | remember. | will give you the rest atiBday next week”).

89% SeeExhibit P722 (text from Ngirabatware to Nzabonimpa on 21 May 2022:25:03) (“Good evening. So, our
person [Ngirabatware] is preparing to measure the hh plots fourtbdibles /ututalibw/ [make payments to the
Recanting Witnesses] before meeting the Totaux [Defedde]refore Vum [Nzabonimpa] can tell him when at the
latest. The unedibles /Tutalibw/ [Recanting Witnessed{ntmw that it will be measured again for them [they \w#l
paid] before they go in September.”).

00 Exhibit P760 (text from Turinabo to Nzabonimpa on 10 June 2018:40:07) (“Recall to stay in touch with
[Witness ANAN] at all times and he should check thaatwersion of [Withess ANAE/TNN30’s] in these troublesome

101
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21912

Nzabonimpa in this regard in providing instructianswWitness ANAN on what to say during this

interview.

8. Offer of Payment: August 2018

251. The Nzabonimpa et allndictment alleges that, between 27 and 31 Auguxi82
Nzabonimpa, on the instruction of Ngirabatware,ewftl bribes to Witness ANAN' The
Ngirabatware Indictment charges that Ngirabatware gave theseéruntons using digital

communications from the UNDf?

252. The Prosecution relies on communications evidenctestipport of this allegatioff®
Nzabonimpa responds that the evidence fails tobksttathat he offered a bribe tmter alia,
Witness ANAN/%* Ngirabatware does not address this allegatioelation to Witness ANAN.

253. The relevant communications evidence shows that2byAugust 2018, Nzabonimpa
communicated to Ngirabatware that, in particulaitrdsses ANAM/TNN31 and ANAE/TNN30
were making further payment demands and that heuldhhave everything by the 10th otherwise
there will be havoc from [Witnesses ANAM/TNN31, ANA and ANAE/TNN30]"/% The next
day, Ngirabatware informed Nzabonimpa that certd@mands could not be met but that those
asking for payments should be told that Ngirabagwasitl be “capable later because his assets have

been frozen and will be unfrozen laté?®.

254. In this context, | note that Mobile Money recordfiect a payment from a MTNR merchant
to Witness ANAN's mobile telephone of 149,450 Rwamdfrancs on 30 August 201%.

Furthermore, the next day, Nzabonimpa sent a messagNgirabatware that he had given

exercises. By the way, did [Witness ANAN] tell you aboeeging over and how [Witness ANAE/TNN30] is using it
as a trump card?”).

01 5ee Nzabonimpa et ahdictment, para. 25(xviii).

02 Ngirabatwarelndictment, para. 23(ix).

0% SeeProsecution Final Trial Brief, para. 136.

704 SeeNzabonimpa Final Trial Brief, paras. 511-518.

0% seeExhibit P606 (text from Nzabonimpa to Ngirabatware on 27 Aug0$8 at 14:59:43) (“Other complications:
the price asked for [by Witness ANAE/TNN30] and others.tfM&s ANAE/TNN30] is too mechanical and [Witness
ANAM/TNN31] is asking for 5 before the sale and 5 immedyaesdterwards. This is on [Witness ANAE/TNN30] and
Misha's encouragement. On the 10th, everything should beablailo [Nzabonimpa] or there will be damage from
[Witnesses ANAM/TNN31, ANAN, and ANAE/TNN30]").

0% See Exhibit P607 (text from Ngirabatware to Nzabonimpa on 28 Audld8 at 15:50:25) (“Our person
[Ngirabatware] told me that he does only what he is abldot As for those prices of the land plots, I'm sure tleat h
will not meet them. Those selling should be told that our pedgimgbatware] will be capable later, because his assets
have been frozen and will be unfrozen later.”).

07 SeeExhibit P174, p. 34, row 1485.
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“[Witness ANAN] what is needed to get a passp&t’In this context, | have no doubt that the
30 August 2018 payment to Witness ANAN was sennfizabonimpa. Furthermore, his comment
to Ngirabatware that this was “needed to get apgmatsis without question a statement that this
payment was aimed at securing Withess ANAN'’s camih cooperation with the recantation
process rather than a legitimate Defence experatewtbuld either be borne by Ngirabatware’s
recognized Defence team or the Mechanism who wbeléhcilitating the witness’s travel. This is

the only reasonable conclusion when viewed in lafhthe anticipated start date of Ngirabatware’s
review proceedings, the need for the witness teetrrom Rwanda to Tanzania to testify, and
taking into account that this and previous messagggight the financial demands that were being

placed on him by the Recanting Witnesses.

255. In light of all of the above, | have no doubt thiadsed on Ngirabatware’s instructions to
Nzabonimpa on 28 August 2018 to inform the Recaniifitnesses that he will be able to pay them
later, Nzabonimpa offered to pay Witness ANAN ta@wse his continued cooperation with the

recantation process and then, in fact, paid him4B®Rwandan francs on 30 August 261%.

D. Interference Related to Witness ANAT

256. The Prosecution charges Ngirabatware, Nzabonimph Nalagijimana with engaging in a

campaign of interference related to Witness ANAdnirOctober 2015 through June 2018. While
the conduct in procuring his recantation is notrged, it is alleged that the Accused paid bribes to
Witness ANAT's intermediary, Vincent Twagirayezo,axchange for his cooperation and that they
gave Witness ANAT directions on what he should @ag do throughout the investigation process

and when testifying in Ngirabatware’s anticipatediew hearing.

1. Payment: October 2015

257. The Nzabonimpa et aland Ngirabatware Indictments allege that, on 26 October 2015,
Nzabonimpa, from money made available by Ngirabegywpaid a “bribe” of 49,600 Rwandan
francs to Twagirayezu — an intermediary used taamnwitness ANAT — in exchange for his

cooperation with the Ngirabatware Defence and ftuémce his prospective evidente.The

98 SeeExhibit P615 (text from Nzabonimpa to Ngirabatware on 31 August 20585:56) (“Vum [Nzabonimpa] is
pushed against the wall. Apart from [Witness ANAT'’s] lgidt, the others have set the ultimatum on the 5. They said
that they will pull out of the deal. Vum [Nzabonimpa] ggWitness ANAN] what is needed to get a passport”).

09 Neither Ngirabatware nor Nzabonimpa is charged with paj#83450 Rwandan francs to Witness ANAN's phone
on 30 August 2018 and this conclusion is only considered for thextonte

1% see Nzabonimpa et.dhdictment, para. 13 (“[...] Vincent Twagirayezu was usedcontact [Witness] ANAT

11 Nzabonimpa et alndictment, para. 25(iv)\girabatwarelndictment, para. 23(i)(d).
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Prosecution principally relies on transaction amammunications evidence as well as the

spreadsheet extracted from Nzabonimpa’s extermdldéve in support of this allegatidi?

258. Nzabonimpa argues that the Prosecution has faletbtnonstrate that the relevant Mobile
Money account is solely attributable to Twagirayeauto present sufficient evidence to establish
that the alleged payment was made by Nzabonittigde further argues that the Prosecution does
not establish that the payment amounts to a bnitis oriminal’** Ngirabatware submits that the
Prosecution does not demonstrate the unreasonableh&he modest sum paid to Twagirayezu and
contends that, even if determined to be a bribe,rétord does not establish that Ngirabatware

directed such a payment or knew Nzabonimpa woudTpeagirayezu*®

259. The record undoubtedly establishes that Nzabonipgd Twagirayezu 49,600 Rwandan
francs on 26 October 2015. Notably, that day, Talsmsent Nzabonimpa a text message containing
Twagirayezu's telephone numbéf. Mobile Money transaction records show that the esam
number, which is attributable to Twagirayezu, reedithis amount later that day from a MTNR
Agent/!" Finally, and although undated, the payment of 3807 Rwandan francs is recorded in
the spreadsheet extracted from Nzabonimpa's etdvaal drive’® In this respect, the only

reasonable inference is that Nzabonimpa paid Taggau.

260. Furthermore, I find that the record firmly refled¢tsat the money paid to Twagirayezu on
26 October 2015 was made available to Nzabonimpedan funds made available from
Ngirabatware for the purpose of obtaining and ermging Witness ANAT's and others’
recantationé!® There is simply no other reasonable explanatiotoashy Ngirabatware provided
this money to Nzabonimpa, and, to the contranguairstantial evidence demonstrates that it was
for the purpose of furthering his attempts to abtaicantations in support of an anticipated request

for review.

"2 prosecution Final Trial Brief, paras. 63, 167, 174 June 2021 p. 37.

"3 Nzabonimpa Final Trial Brief, paras. 451-453.

"4 Nzabonimpa Final Trial Brief, paras. 454, 455.

1% Ngirabatware Final Trial Brief, paras. 93, 95, 96; T.JBRe 2021 p. 69.

18 seeExhibit P259 (text from Turinabo to Nzabonimpa on 26 Oct@fdr5 at 13:24:16) (“He is called Twagirayezu
Vincent” and providing Twagirayezu’s phone number).

"7 SeeExhibit P140, p. 1, row 22 (Twagirayezu Mobile Money recoreffecting incoming payment of 49,600
Rwandan francsBee alsdExhibit P82.

18 SeeExhibit P229, p. 1, row 20. In the context of the relevaritlence, the reference to “Twagi” in column B is
undeniably to Twagirayezu.

"9 3ection I1LA.
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261. Turning to the purpose of this payment, | notet tingt it took place about two weeks before
Witness ANAT signed his recantation letter datedNidvember 201%%° Notably, Nzabonimpa
made further payments to Twagirayezu during thisiope including on the exact day that
Witness ANAT signed his recantation letférWhen viewed in context, and particularly in ligtit
the transactional nature of both Twagirayezu's aNdness ANAT's cooperation with the
Accused’?? | have no doubt that this payment was made to Trampezu to facilitate Witness
ANAT’s agreement to recant his trial testimony.raching this conclusion, | have considered
evidence on the record that has been presentagygest that Witness ANAT lied while testifying
in Ngirabatware’s trial, including the witness’s m#estimony to this effect. The record as a whole
raises the reasonable possibility that, from thest interactions with the witness (even if thrbug
Twagirayezu), the Accused and Turinabo believed Wigness ANAT lied during Ngirabatware’s
trial. This evidence, however, does not raise nealsle doubt as to the purpose of this payment.
Indeed, the only reasonable conclusion is that afbgitware and Nzabonimpa made the funds
available to Twagirayezu with the specific intematthe cooperate with the Ngirabatware Defence
and assist in obtaining Witness ANAT'’s cooperatidth the Ngirabatware Defence and to ensure

that he maintain his recantation.

20 Exhibit P27.

721 SeeExhibit P229, p. 1, row 29. For the same reasons as abbind, that the reference to “Twagi” in column B is
undeniably to Twagirayezu.

22 See e.g., Exhibit P396 (text from Turinabo to Nzabonimpa on 26 Februat)20[...] You will let me know, but
[Witness ANAT] and [Witness ANAM/TNN31] want somethingibstantial next time although they do not show
discontent like [Maniraguha’s] people.”); Exhibit P409 {tdrom Turinabo to Nzabonimpa on 7 June 2016)
(“[Twagirayezu] suggests a budget the day before for ki [jVithess ANAT] but ditto for the remaining ones.”);
Exhibit P300 (text from Turinabo to Nzabonimpa on 27 Oct@fd6) (“[...] | am waiting to meet the other 2 from
[...][Twagirayezu and Witness ANAT], so | will take overetldebt, to be repaid afterwards.”); Exhibit P301 (text from
Turinabo to Nzabonimpa on 30 October 2016) (“[...] | have a stiggethat the [Twagirayezu and Witness ANAT]
can remain with [Twagirayezu], then we can give him argiln case he/she chooses those who request alcohol,
because | think that his/her team is not expensive compasativet me know. [...]"); Exhibit P310 (text from
Turinabo to Nzabonimpa on 14 November 2016) (“[ie.J'ai pas recu d'appel de la part d’Umuref&unyeshuli].
Vérifie s'il y a eu d’autres instructions via Uwafgirabatware].Je vous rappelle de laisser le budget pour les quatre,
si Théogéne n'a pas changé d'al)isExhibit P1294 (text from Nzabonimpa to Turinabo on 27 2d%7) (“I planned

15 for [Witness ANAT]"); Exhibit P455 (text from Turinabo to &onimpa on 25 September 2017) (“[Witness
ANAT] is leaving on Thursday and is reminding of the regaibst made before travelling. | told Visenti [Twagi&ay]

to teach that the request is to be utilized well, thatolsa permanent one. | think he should get the total, thih
transport fees included.”); Exhibit P569 (text from TurinabdNzabonimpa on 29 May 2018) (“[Witness ANAT’s]
coach [Twagirayezu] has chosen hundred for a great motivgitvien the times.”). | note that Witness ANAT admitted
that Twagirayezu gave him money from 2012 to 2018 in order fetdsm with paying his house rent, children’s
school fees, and gacaca courts’ compensa8esWitness ANAT, T. 9 April 2021 pp. 29, 30, 36-38. Witness ANAT
denied having received any such money as a bribe to recardiotain his recantation, which he claimed he made of
his own free will and because his conscience dictat&edwitness ANAT, T. 9 April 2021 pp. 8, 29, 30, 36-&ke
also Exhibit P1724. | find his description of the circumstancesisfrecantation unbelievable when viewed among
simultaneous efforts towards obtaining recantation kt@®eeSection I1.B.1; Section II.C.1. In particular, Witness
ANAT'’s testimony before me is contradicted by histitmony from theNgirabatwarereview proceedings affirming
that Twagirayezu gave him money “so that [he] can keepléleision” and “maintain [his] decision to recanBee
Witness ANAT, T. 9 April 2021 pp. 30, 36-38ee alsdexhibit P1724.
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2. Payment: February 2016

262. The Nzabonimpa et aland Ngirabatware Indictments allege that, on 2 February 2016,
Nzabonimpa, with money from Ngirabatware, paid aib®’ of 99,450 Rwandan francs to
Twagirayezu — the intermediary used to contact ®gisn ANAT?® — in exchange for his
cooperation with the Ngirabatware Defence and ftuémce his prospective eviden@.The
Prosecution points to transaction and communicatiemidence as well as to the financial

spreadsheet extracted from Nzabonimpa’s extermdldvive in support of these allegatiofis.

263. Nzabonimpa contends that the evidentiary recordsdaestablish sole attribution of the
phone number to Twagirayezu or that Nzabonimpa evbave made any of the payments reflected
in the Mobile Money records, stressing the lackmveight of the spreadsheet extracted from his
external hard drivé®® He further submits that the Prosecution has ntatbéished that any such
payments are crimindf’ Ngirabatware argues that the Prosecution has aptodstrated the
unreasonableness of the paymeniriter alia, Twagirayezu and contends that, even if determined
to be a bribe, the record does not establish tigglaNatware directed such a payment or knew that

Nzabonimpa would pay TwagirayeZ.

264. The record undeniably establishes that Nzaboningid pwagirayezu as alleged. | note
that, on 29 January 2016, Turinabo messaged Nzapanihat “means should be freed” in relation
to the Recanting Witness&S.Communications evidence further reflects thatldfebruary 2016,
Nzabonimpa withdrew 320,000 Rwandan frafis99,450 Rwandan francs were received by
Twagirayezu on 2 February 2016 from a MTNR Agemitl shat Witnesses ANAM/TNN31 and
ANAE/TNN30 received the same amount on the samefidely a MTNR Agent>! Furthermore,
the entries in the spreadsheet extracted from Nuaip@'s external hard drive corroborate these

payments>? Further circumstantial support that this paymerdasweceived byinter alia,

22 See Nzabonimpa et ahdictment, para. 13.

24 See Nzabonimpa et dhdictment, para. 25(vi)Ngirabatwarelndictment, para. 23(ii)(b).

25 prosecution Final Trial Brief, paras. 76, 167, 174.

26 SeeNzabonimpa Final Trial Brief, paras. 460-4G&e alsdNzabonimpa Final Trial Brief, paras. 464, 465.

27 SeeNzabonimpa Final Trial Brief, para. 466.

28 SeeNgirabatware Final Trial Brief, paras. 94-96.

2 geeExhibit P373 (text from Turinabo to Nzabonimpa on 29 January 2016:52:06).

30 5eeExhibit P142 (text alert from Bke Bank to Nzabonimpa on Iriraty 2016).

31 seeExhibit P140, p. 1, row 28 (reflecting a payment to Twagirzays phoneof 99,450 Rwandan francs from a
MTNR Agent on 2 February 2016 at 13:3Sge als@ection 11.B.2.

32 seeExhibit P229, rows 60-62 (reflecting payments of “100,000” to [Maniraguha], the first three letters of
Witness ANAM/TNN31’s name, and a code name attributableatagirayezu).
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Twagirayezu is found in the message sent by Tudnaker that day to Nzabonimpa that the

“messageile. money] reached all the 3 and it had a very gooec#tf*

265. | further find that this payment derived from fundsde available by Ngirabatware and that
they were provided for the purpose of ensuring ecaiion from the Recanting Witnes<gs.

Again, there is simply no other reasonable explanais to why Ngirabatware provided this money
to Nzabonimpa, and, to the contrary, circumstargxbence demonstrates that it was for the
purpose of furthering his attempts to obtain reg@ons in support of an anticipated request for
review. When viewed in context, | find that Nzabmpa paid this money to Twagirayezu as a
reward for assisting in obtaining Witness ANAT scaatation letter and to serve as further

motivation to assist the recantation process egalved.

3. Training: June 2016

266. TheNzabonimpa et alndictment alleges that, in June 2016, Nzaboningedunformation
prepared by Ngirabatware in instructing the RecaniiVitnesses, including Witness ANAT, on
what to say during his interview with Ngirabatwaréhen Defence counsel, which took place on
5 July 20167° The Ngirabatware Indictment alleges that, in June 2016, Ngirabagwarepared
information that he intended Witness ANAT to praviduring interviews with his counsel and that

he sent it to Nzabonimpa to instruct the witnedsictv Nzabonimpa did®

267. The Prosecution principally relies on question andwer documents that were created in
June 2016 and relate to Witness ANAT’s recantatiwat were retrieved from Ngirabatware’s
laptops and Nzabonimpa’'s external hard drive asl w&el contemporaneous communications
between Nzabonimpa and Turinai6.The Prosecution also underlines that these adtide
with bribes paid to TwagirayeZ{f and that the information in the June 2016 docuraéghs with
the questions that Ngirabatware’s counsel askethglihe 5 July 2016 interview and with the

answers Witness ANAT actually ga(&.

268. Nzabonimpa disputes the probative value of the tqpresnd answer documents obtained

from his and Ngirabatware’s devi¢&sand stresses that he is not alleged to have hafbem of

733 SeeExhibit P374 (text from Turinabo to Nzabonimpa on 2 February 2016.53:56).

34 geeSection I1.A.

35 Nzabonimpa et alndictment, para. 23(i).

3¢ Ngirabatwarelndictment, para. 21(i).

37 prosecution Final Trial Brief, paras. 81, 82, 84, 165, 173.

38 prosecution Final Trial Brief, n. 320.

3% prosecution Final Trial Brief, paras. 81, 84, n. 319.

4% Nzabonimpa Final Trial Brief, para. 33Bee alsdNzabonimpa Final Trial Brief, paras. 112-128.
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direct contact with,nter alia, Witness ANAT in the lead-up to the July 2016 iwiews/**

He submits that there is no clear case as to teeifgp acts allegedly undertaken by him in

preparing the Recanting Witnesses ahead of thésevigws’* Ngirabatware contends that there is
no evidence that the question and answer docuneeitscted from his laptops and Nzabonimpa’s
external hard drive were provided to Witness ANATd dhat the forensic evidence raises doubts

that such documents were created by Ngirabatware.

269. | observe that textually identical question andmarsdocuments directly relating to Witness
ANAT’s recantation were extracted from Nzabonimpasdernal hard drive (Exhibit P221) and
Ngirabatware’s laptops (Exhibits P34 and P5%)Bearing in mind the forensic expert's opinion
and notably that the author listed in the metaéatall the documents is “Ngirabatware” — a user
name only found on Ngirabatware's Dell lapttp— | find that there is no question that
Ngirabatware, the person who was seeking to haedrviction overturned, was the driving force

in the creation of these question and answer doststieund on all device’§®

270. | am also convinced that their creation in June620ds Ngirabatware’s counsel was
preparing to interview the witness, would serveotiwer purpose than to be used to train Witness
ANAT as to what questions to expect and how to @&msthem. The process of training that
simultaneously occurred with other witnesses at preiriod*” eliminates any reasonable doubt with
respect to the conclusion that Ngirabatware plagedaterial role in preparing the question and
answer documents shared with Nzabonimpa, and toatalatware did so for the purpose that
Witness ANAT be instructed on how to answer questithat may be posed by his Defence

counsel’*®

41 Nzabonimpa Final Trial Brief, paras. 332, 574.

42 Nzabonimpa Final Trial Brief, para. 574.

43 Ngirabatware Final Trial Brief, paras. 75-77; T. 22€J@021 pp. 57-59.

44 Another version, in which answers were not included, wes retrieved from Ngirabatware’s Samsung lapSee
Exhibit P69.

4% SeeExhibit P110 (Olejniczak Supplemental Report), paras.482,pp. 39-41; Exhibit P111 (Olejniczak Second
Supplemental Report), paras. 37-42.

4% SeeSection 11.C.3.

47 seeSection 11.B.3; Section 11.C.3.

748 While a version of the question and answer documents theat dot contain answers (Exhibit P69) was also
retrieved from Ngirabatware’s Samsung laptop, the m&taddated to it indicates that this was createdr afie
original documents that have answers inclu@akExhibit P110 (Olejniczak Supplemental Report), paras. 42p@3,
39-41. This undermines the reasonableness of any arguoggessing that, for example, Witness ANAT might have
first been presented with this question only document andhéaither documents extracted from Ngirabatware’s and
Nzabonimpa'’s devices reflect answers the witness had tbeided.
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271. Turning to the actual training of Witness ANAT, ¢emporaneous communications show
that Nzabonimpa and Turinabo discussed and prepiaréde upcoming Defence intervie(¥sand
that, on 7 June 2016, Turinabo told Nzabonimpa tflavagirayezu] suggests a budget the day
before for his plot [Witness ANAT]*>° Furthermore, there is evidence indicating thatdérémpa
paid Twagirayezu later in June 20%8.Given my related findings on the training of thihes
Recanting Witnesses in preparation for their finsérviews with Ngirabatware’s counsel in early
July 2016, | have no doubt that Withess ANAT wasnied on the basis of the question and answer
documents that were prepared for this purgdsén reaching this conclusion, | am mindful of
Witness ANAT's evidence that he was not instructed what to say during his interviews,
including with the Defenc&2 | have also considered the evidence on the rem@sented by the
Defence to suggest that Witness ANAT lied whildifggg in Ngirabatware’drial, including his
own evidence to this effect, and consider thatr#oerd as a whole raises the reasonable possibility
that the Accused and Turinabo believed that Witn®SAT lied during Ngirabatware’s trial.
However, this evidence fails to raise reasonablétithat the Accused and Turinabo, nonetheless,
prepared Witness ANAT on aspects of the informakierwas expected to give while meeting with,

inter alia, Ngirabatware’s counsét?

272. However, the Prosecution seeks to establish lighitir these allegations on the basis that
Nzabonimpa specifically trained Witness ANA®. The Prosecution points to no evidence that

concretely suggests that Nzabonimpa was in comabtWitness ANAT. Witness ANAT denied

4 See eg., Exhibit P410 (text from Turinabo to Nzabonimpa on 9 JurlR(Exhibit P411 (text from Turinabo to
Nzabonimpa on 25 June 2016) (Turinabo telling Nzabonimpa thatchenftamed,inter alia, “Gisa” [Twagirayezu]
about the meeting with the counsel then planned on 30 Ju6g; Exhibit P235 (text from Turinabo to Nzabonimpa on
30 June 2016); Exhibit P240 (text from Turinabo to Nzabonimpa on 4 20dg) (“all the 4 plots [Recanting
Witnesses] have been given until tomorrow. | don’t knowsteuld pray for this frequent changes. [...]").

5% Exhibit P409 (text from Turinabo to Nzabonimpa on 7 June 2016).

51 seeExhibit P229, p. 2, row 101. Although undated, this payment indfldmmediately under a payment dated
29 June 2016 to “Misha” [Mukamisha], another intermediaryhis caseSeeExhibit P229, p. 2, row 10(%Gee also
Exhibit P229, p. 2, rows 90, 108.

521 am also mindful of Witness ANAT’s evidence that heswmt instructed on what to say during his interviews,
including with Ngirabatware’s couns@eeExhibit 6D19 (Witness ANAT Statement), para. 28. | fihis aspect of his
evidence lacking any credibility in view of contemporaneevidence reflecting that he was being fed information and
directed to focus on certain issues in anticipation @ruiews.See e.g., Exhibit P1098 (intercept of Turinabo calling
Nzabonimpa on 21 September 2017 at 10:45) (“[...] | will giieaGTwagirayezu] the text for him to read. [...] Then |
can once again give him the methodology of what to communioahe other ond.g. Witness ANAT]...."”); Exhibit
P1147 (intercept of Twagirayezu calling Witness ANAT @& S&ptember 2017 at 05:55) (Twagirayezu asking Witness
ANAT if he remembered “that date on that paper”); Exhiil52 (intercept of Twagirayezu calling Witness ANAT on
28 September 2017 at 15:59) (Twagirayezu asking Witness AAEET his interview “[b]ut those questions we had
discussed, did they ask you some of those?” and then quegtiitimess ANAT on which persons they had asked him
about). Witness ANAT's explanations for these calls, mkiiwed in context, lack any credibility to the extent he
suggests that he did not discuss with Twagirayezu the danftéiis responses to questions that may be posed to him.
SeeWitness ANAT, T. 9 April 2021 pp. 17-22.

53 5eeExhibit 6D19 (Witness ANAT Statement), para. 28.

54 Exhibit P1100 reflects the extensive nature to which Turinaddfae Accused planned and discussed in detail what
the witnesses, including Witness ANAT, should say.
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knowing Nzabonimp%?6 and communications evidence generally suggestsTivagirayezu was
the principal point of contact with Witness ANAT and that Turinabo would have been a
secondary point of contact (and through TwagirayéZUAround this time, specifically, Turinabo
appears to be the one principally communicatindp Wiitness ANAT, and that he did this through
Twagirayezu7.59 This raises reasonable doubt that Nzabonimpa \wasone who instructed
Witness ANAT on what to say during his anticipaiaterview with Ngirabatware’s counsel on
5July 2016. Furthermore, the manner in which tHegations are pleaded would not allow
Nzabonimpa or Ngirabatware to be convicted on th&ishbof findings that Turinabo — directly or
through Twagirayezu — trained Witness ANAT. Therefomy findings here will only be

considered for context.

4. Training: August 2016

273. The Nzabonimpa et allndictment alleges that, in August 2016, Nzaboningyal/or
Ndagijimana, through telecommunications and/or enspn meetings in Gisenyi directed Witness
ANAT on what to say or do if requested to meet wiitle Prosecutiof®® In support of this
allegation, the Prosecution principally relies ammenunications evidence between Nzabonimpa,

Ndagijimana, and Turinabé?

5% See Nzabonimpa et ahdictment, para. 23(iNgirabatwarelndictment, para. 21(i).

56 SeeWitness ANAT, T. 9 April 2021 p. 38.

7 Intercepted telephone conversations admitted in this casleding three authenticated by Witness ANAT, are
exclusively between Witness ANAT and Twagirayefee Witness ANAT, T. 9 April 2021 pp. 17, 19, 20
(authenticating Exhibits P1146, P1147, and P1152 as convershétwsen the witness and TwagirayeZge also
Exhibits P937-P939, P972-P974, P1023, P1024, P1028, P1134, P1146,PUNZA3, P1176, P1177, P1184, P1194.
58 See e.g., Exhibit P251 (text from Turinabo to Nzabonimpa on 11 Aug@6) (“[...] as | did with [Witness
ANAT]! [...]"); Exhibit P283 (text from Turinabo to Nzabonimpan 27 August 2016) (“[Witness ANAT] wants to ask
for protection from the defense and move from Mukeba [theeBubi®n].”); Exhibit P300 (text from Turinabo to
Nzabonimpa on 27 October 2016) (“Hello, | am waiting to meet ther@& [Twagirayezu and Witness ANAT], so |
will take over the debt, to be repaid afterwards.”); ExhiBit®(intercept of Twagirayezu calling Turinabo on 26 July
2017) (“[...] [Witness ANAT] [...] [w]e spoke and he told me thhat person has already agreed that they will g@ther
tomorrow [...]. Most important that he told me is that take care of him/her as usual [...]"); Exhibits P1239, R124
(text from Turinabo to Nzabonimpa on 18 July 2017) (“[...] [We&s ANAT] is back on the right track [...]");
Exhibit P1098 (intercept of Turinabo calling Nzabonimpa on 21 Septe2®i&) (“[...] | will give Gisa [Twagirayezu]
the text for him to read. [...] Then | can once again give the methodology of what to communicate to the other one
[i.e. Witness ANAT]...."); Exhibit P1100 (intercept of Turinabdloay Ndagijimana on 21 September 2017 at 14:53)
(Turinabo saying “I am back from meeting... Gisa [Twagirayez..] Yes, he told me that he can teach him/her
[Witness ANAT] those things but he/she [Witness ANATpigsssurizing him a lot... he/she [Witness ANAT] is telling
him [Twagirayezu] that they are not giving him/her fiéiss ANAT] any money while he/she is starving [...]. llwil
also tell [Witness ANAT] to do it that way.”); ExhibiP598 (text from Turinabo to Nzabonimpa on 5 May 2018) (“Ok,
keep it in mind. | will meet Gisa [Twagirayezu] tomorrtavknow the issue with his/her teaime[ Witness ANAT].”).
*°Seeeg., Exhibit P409 (text from Turinabo to Nzabonimpa on 7 June 201634“Bwagirayezu] suggests a budget
the day before for his plot [Witness ANAT] but ditta ihe remaining ones. Bye”); Exhibit P411 (text from Talio

to Nzabonimpa on 25 June 2016) (informing Nzabonimpa thfi#®dniraguha)], Gatumba and Gisa [Twagirayezu]” are
scheduled to meet with “Tot” [Defence counsel] on 30 Jubeg alsdxhibits P235, P244, and P246.

%0 Nzabonimpa et alndictment, para. 22(i). No corresponding allegatiorpistained in thégirabatwarelndictment.

781 prosecution Final Trial Brief, paras. 85, 86, 89, 172, n. 334

110
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21903

274. Nzabonimpa argues that this allegation is not srkpdo by the testimony of
Witness ANAT®? or relevant communications evideri@ Ndagijimana generally concedes that
the Accused were in regular contact with the Reangniitnesses and that they assisted these
witnesses, including Witness ANAT, in deciding wiest or not to meet withinter alia, the

Prosecution but contends that the Accused’s condlastot illegal’®*

275. | previously found that communications evidencelexs that information that the
Recanting Witnesses were being summoned to Kiga$ being shared among the Accused and
Turinabo in early August 201> Notably, on 12 August 2016, Turinabo sent theofaihg
message to Nzabonimpa concerninger alia, Witness ANAT’s anticipated meeting with the
WISP to determine if he would agree to meet withRnosecution:

[Witness ANAM/TNN31] has been called for tomorrow but she wat prepared by your call as |

did with [Witness ANAT]! Barak [Ndagijimana] has asked me whatdtw since you do not

understand the benefit of [Witness ANAT’s] plan becauseetigeno budget, be courageous with
the message asking Mukeba [the Prosecution] to meetieiémse present®

276. Itis undisputed that Witness ANAT met with the WIS Kigali on 15 August 2016, and
that Nzabonimpa reported to Turinabo on 31 Aug0462after Witness ANAT'’s interview with the
Prosecution, that “[Witness ANAT] [was] perfecf® When viewed in context, and in particular
with the preparations that were being made withpees to Witnesses ANAE/TNN30,
ANAM/TNN31, and ANAN to encourage them to meet witie Prosecution but only in the
presence of Ngirabatware’s coun&8l| have no doubt that this message was equallyedhaith

Witness ANAT!”® In reaching this conclusion, | am mindful of WisseANAT’s evidence that he

82 Nzabonimpa Final Trial Brief, paras. 315, 316. Nzabonimpalinds that the Prosecution did not cross-examine
Witness ANAT on the basis of this allegati@eeNzabonimpa Final Trial Brief, paras. 318, 326.

83 Nzabonimpa Final Trial Brief, paras. 319-326; T. 21 201 pp. 76-78.

%4 Ndagijimana Final Trial Brief, paras. 373-390.

%% SeeSection 11.C.4.See alsoExhibit P249 (text from Ndagijimana to Nzabonimpa on 9 #sig2016) (“Max
[Turinabo] has informed me that there is urgency reggrthie 4 elements [Recanting Witnesses] + me. How will we
match them when we still have these conflicts?”); ExhibitZ2P@Bxt from Turinabo to Nzabonimpa on 12 August
2016) (“[Witness ANAM/TNN31, Witness ANAT, and WitneBNAE/TNN30] have been summoned for Monday.”).
786 Exhibit P251 (text from Turinabo to Nzabonimpa on 12 August 2016).

87 Exhibit 3D20, p. 8.

768 Exhibit P289 (text from Nzabonimpa to Turinabo on 31 August 2016).

%9 geeSection 11.B.4; Section 11.C.4.

" That the Accused would have instructed Witness ANAT on haespond to a request to meet with the Prosecution
finds circumstantial corroboration in communications evideinom July 2017 reflecting that Witness ANAT was
instructed on what to do should he be requested to meetthéttProsecutionSee Exhibit P819 (intercept of
Twagirayezu calling Turinabo on 26 July 2017 at 17:20) (Rlmintelling Twagirayezu to remind Witness ANAT “that
if he/she finds it is the Prosecutor...not to agree tetmdth him/her” and Twagirayezu responding “[y]es, Idtol
him/her, | told him/her, he/she knows”); Exhibit P820 (inégtcof Nzabonimpa calling Turinabo on 27 July 2017 at
7:09) (Turinabo telling Nzabonimpa that he told “Twagira [§wayezu] to tell him [Witness ANAT] that once he is at
[the WISP] he should only concentrate on the passport isdyebon if they tell him that it is an issue of meeting the
prosecutor to try and refuse”).
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was not instructed on what to say during his irigave, including with the WISP'! but find this
aspect of his evidence lacking any credibility iaw of contemporaneous evidence reflecting that
information was being fed to him before meetingd #mat he was subsequently reporting on his

interviews’ "2

277. Notwithstanding, there is no direct evidence of i@@mpa or Ndagijimana contacting
Witness ANAT and, as noted above, contemporary conications evidence strongly suggests that
Twagirayezu was the principal point of contact witlitness ANAT and that Turinabo would have
been a secondary point of contact for the witnassl principally through Twagirayez(/’ Indeed,

the Prosecution had previously argued that the LBudt 2016 communication quoted above
demonstrated tha&turinabotrained Witness ANAT/* These circumstances raise reasonable doubt
as to Nzabonimpa’s and/or Ndagijimana’s role irtringing Witness ANAT as alleged, as there
remains the reasonable possibility that such instms, for example, flowed from Turinabo to the
witness directly or through Twagirayezu. Given thanner in which the allegation is charged, my
findings above that Withess ANAT was instructed lmow to respond to the WISP on the

Prosecution’s request to meet with him will onlydemsidered for context.

5. Training: May through June 2018

278. The Ngirabatware Indictment alleges that, between 15 May 2018 ahdJane 2018,
Ngirabatware acting through Nzabonimpa, Ndagijimamal/or Turinabo, directed Witness ANAT
on what to say during his interview with his counse June 20187 The Nzabonimpa et al
Indictment charges that, during the same periogbNrimpa and Ndagijimana trainedter alia,
Witness ANAT on what to say during his interviewshaNgirabatware’s counsel in June 2018.

The Prosecution relies on communications evidemsipport of this chargé’

"t SeeExhibit 6D19 (Witness ANAT Statement), para. 28.

72 See eg., Exhibit P1147 (intercept of Twagirayezu calling WitnA$AT on 28 September 2017 at 05:55); Exhibit
P1152 (intercept of Twagirayezu calling Witness ANAT on 2&pt8mber 2017 at 15:59). Witness ANAT's
explanations for these calls, when viewed in contexk #axy credibility. SeeWitness ANAT, T. 9 April 2021 pp. 17-
22.

" SeeSection 11.D.3.

7 SeeProsecution Consolidated Reply to Defence Responses torMotAmend Its Rule 70(E) Exhibit List and First
Motion for Admission of Documents from the Bar Table (MiaeSeized from the Accused on 3 September 2018),
18 September 2020 (confidential, with confidential annexes ABANRP. 16092 (referring to the document with Rule
70 number #00078B.132 and, in the “relevance” column, aggthat this message “[d]Jemonstrates that Turinabo
provided training to ANAT and that Nzabonimpa tried to protidéning to ANAM[/TNN31] but it was insufficient;
demonstrates that Turinabo, Ndagijimana and Nzabonimpa eléng those contacted by WISP to agree to meet the
Prosecution so long as the Defence was present”).

7> Ngirabatwarelndictment, para. 21(iv).

7 Nzabonimpa et alndictment, para. 23(vii).

""" SeeProsecution Final Trial Brief, paras. 117-121, 165, 173, 179.
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279. Nzabonimpa generally argues that this allegatiomoisproven with respect to hiff® and
Ndagijimana disputes that any of his conduct imatieh to Witness ANAT is crimindl®

Ngirabatware denies that he instructed Witness ANRT

280. As reflected elsewhere in the Judgement, the wéwkspreceded the meetings between
Ngirabatware’s new Defence counsel and the Regamiiinesses in June 2018 reflected intense
discussion among the Accused and Turinabo aimeensitiring that the Recanting Witnesses’
continued to cooperate in light of increasing dedsafor money to do s&' Ngirabatware made
money available to pay the Recanting Withnessesimection with these interviews, and provided
instructions in May 2018 that the Recanting Witessbe informed that more sizeable payments
would be made in September in connection with thearing itself’®® Ngirabatware’s
communications at the same time also reflect iofivns that the Recanting Withesses maintain
their recantations and be made aware of this bafaeprospective Defence interviews in June
2018/

78 SeeNzabonimpa Final Trial Brief, paras. 410-418.

7 Ndagijimana Final Trial Brief, paras. 373-390.

80 SeeNgirabatware Final Trial Brief, RP. 21752. Ngirabatwarsubmissions related tégirabatware Indictment
paragraph 22(ii) concerning Witness ANAT do not directly ssdhis allegationSeeNgirabatware Final Trial Brief,
paras. 75-87.

81 geeSection 11.B.10; Section I1.C.7.

82 See e.g., Exhibit P635 (text from Ngirabatware to Nzabonimpa on 1% I2@18 at 8:32:35) (“Since the Tutalibw
[Recanting Witnesses] will meet the Tots [Defence] inpresence of Mkeb [Prosecution] on the 11th of June, | was of
the opinion that Vum [Nzabonimpa] should measure the plots onae [aggke payments to the Recanting Witnesses]
shortly before they leave, meaning in September.”). Thissageswas then forwarded from Nzabonimpa to Turinabo
and NdagijimanaSeeExhibit P551 (text from Nzabonimpa to Turinabo on 15 May 2Q1840:52); Exhibit P552 (text
from Nzabonimpa to Ndagijimana on 15 May 2018 at 9:41:38p alsoExhibit P722 (text from Ngirabatware to
Nzabonimpa on 21 May 2018 at 22:25:03) (“Good evening. So, our pergialjlitware] is preparing to measure the
hh plots for the unedibles /ututalibw/ [make payments to Rleeanting Witnesses] before meeting the Totaux
[Defence]. Therefore Vum [Nzabonimpa] can tell him whenttet latest. The unedibles /Tutalibw/ [Recanting
Witnesses] to know that it will be measured again for tfieey will be paid] before they go in September.”); Exhibit
P568 (text from Ngirabatware to Nzabonimpa on 28 May 2018 at BZ)Y3‘Oh! Before June 11, hh
[money/payments] will take the minimum measures and then pte®der the maximum measures.”); Exhibit P573
(text from Ngirabatware to Nzabonimpa on 30 May 2018 at 110)2(“[...] Barack [Ndagijimana] and Vum
[Nzabonimpa] have done everything. 2000 hh [money/paymentsjuneebfor tutalib (all) [the Recanting Witnesses]
available.”). These discussions were followed by Ngirabegwarranging payments to Hirwa, and, in turn,
Nzabonimpa. This is demonstrated through exchanges betweenadtgaad and his wife on 31 May 2018 that reflect
him directing her that it is necessary to see how to $0@0” to “Vumb [Nzabonimpa] and company” and that this
should be done by “10 JuneSeeExhibit P131 (text from Ngirabatware to his wife on 31 M2OA8 at 7:37:47);
Exhibit P135 (text from Ngirabatware to his wife on 31 May 28118:43:56). Hirwa's bank records reflect a deposit of
2,000 euros on 11 June 20BeeExhibit P148, row 8 (deposit of 2,000 euros from M. Kwami Sosso(1.06.18).
Ngirabatware does not dispute that money was being paldivia. SeeT. 22 June 2021, p. 56.

783 seeExhibit P668 (text from Ngirabatware to Nzabonimpa oV 2018 at 5:06:05) (“In fact, the main questions
that will be put to the four [the Recanting Witnesses]his following: did you or didn’t you tell the truth at the
Tribunal? The answer they give at that point must ber deaause it will determine whether or not the person in
question will be summoned or not. They must know this befed 2’ — 13" of next month.”).
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281. As it concerns Witness ANAT specifically, commurioas in April 2018 indicate that
Ndagijimana intended to meet with Witness ANAT while later communications in May 2018
reflect that Turinabo took the lead in contactingn&ss ANAT directly (through Twagirayezu) and
that payment of 100,000 Rwandan francs for the egsnwas agreed up&H. Communications
from Turinabo to Nzabonimpa on 3 June 2018 retleetclear intention for a meeting to occur with
Witness ANAT the next day to facilitate this payh&4 and a message the following day from
Turinabo to Nzabonimpa undeniably suggests than&¥g ANAT was paid and that he was
satisfied as a resuft’

282. Viewed in the context of the on-going training apdyment of the other Recanting
Witnesses in preparation for their interviews whiigirabatware’s counsel in June 2018, | have no
doubt that Witness ANAT was again trained by Tubmairectly or through Twagirayezu on what
to say with respect to his upcoming interviews withirabatware’s new counsel and that he was
paid 100,000 Rwandan francs in connection with pinéparation. In reaching this conclusion, | am
mindful of Withess ANAT’s evidence that no one tdlon what to say for any of his interviews,
including his interviews with Defence cound®,and that none of the money he received from
Twagirayezu was related to his willingness to re¢&hThis evidence lacks credibility in light of
evidence discussed above, as well as the largéerpasnd practice of training and paying the
Recanting Witnesses in anticipation of their intewss with Ngirabatware’s Defence counsel.
Although the record establishes the reasonablélplitysthat the Accused and Turinabo may have
believed in,inter alia, the truthfulness of Witness ANAT’s recantatioinaliso establishes beyond
reasonable doubt that the Accused and Turinaboistently fed information to the Recanting
Witnesses on how they should answer questionsdiegarof who was posing them and that they

facilitated the Recanting Witnesses’ cooperationugh payments.

84 SeeExhibit P730 (text from Turinabo to Nzabonimpa on 12 April 2018) 8RgNdagijimana] is evolving well
even though he has not yet met with [Witness ANAT] gitles work of Vct [Twagirayezu] but we agreed that he
should meet the unedible /...akataribwa/ [Recanting Wigssand prepare for the objective of May-June. When you
get time we will meet for the background.”).

8% SeeExhibit P750 (text from Turinabo to Nzabonimpa on 26 May 201&#5115) (“ have already met [Witness
ANAT] and it is ok, | am remaining to hear L [Maniraguttajvards end of May. Let us pray.”). In view of the tigi
and content of this message, | have no doubt that the codeenapheyed here is a reference to Witness ANAT rather
than TwagirayezuSee alsoExhibit P569 (text from Turinabo to Nzabonimpa on 29 May 2018.6116:27)
(“[Twagirayezu] has chosen a hundred for a great motivafieen the times. Bye”).

8% See Exhibit P756 (text from Turinabo to Nzabonimpa on 3 June 20186&9:58) (“Good evening, Visent
[Twagirayezu] has opted for us to give [Witness ANATPIOmorrow, to be given when the time comes, when he will
receive 10 for his journey. [...]").

87 Exhibit P757 (text from Turinabo to Nzabonimpa on 4 June 2018 &7:P6) (“It has been sorted now [Witness
ANAT] is calm after the gesture. Thank God").

88 SeeExhibit 6D19 (Witness ANAT Statement), para. 28.

89 SeeExhibit 6D19 (Witness ANAT Statement), paras. 25-27.
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283. In light of the foregoing, I find that Ngirabatwaracting through Turinabo who, either
directly or through Twagirayezu, directed WitnesSAN on what to say during his upcoming
interview with Ngirabatware’s new Defence counseldune 2018. In this respect, although the
payment of 100,000 Rwandan francs to Witness ANt charged expressly as a “bribe”, | have
no doubt that this payment formed part of the trgn and it offers further circumstantial
corroboration for the conclusion that the trainieiforts sought to ensure that Witness ANAT
maintained his recantation and continued to codapeaa Ngirabatware’s Defence sought to have

his conviction overturned.

E. Interference Related to Withess ANAL/TNN6

284. TheNgirabatwarelndictment alleges that, between September 201& atolvember 2017,
Ngirabatware instructed Fatuma to pressure Wit@SAL/TNN6 to change her testimorfy®
Ngirabatware also allegedly instructed Fatuma toviple Witness ANAL/TNN6 with prepared
information, which Ngirabatware intended the wisés give in answer to questions she would be

asked by Defence counsel and at the review he&ting.

285. The Nzabonimpa et alndictment alleges that, between September 20167aNdvember
2016, Fatuma sent relatives to Witness ANAL/TNNB@me to persuade her to recant her trial
testimony and to testify for the Defen@@ During this period, Fatuma also allegedly: (ig¢tito do

the same; (ii) provided instructions to Witness ANANNG6 on how she should answer questions
she would be asked by the Defence at the reviewrfggand (iii) offered her money, including a
payment of $3,000 (United States Dollars) and/bpase, in exchange for accepting to recant her

trial testimony’

286. The Prosecution relies principally on the testimohyVitness ANAL/TNN6’%* It contends
that her evidence is corroborated by contemporaeommunications between the co-Accused
attesting to Fatuma’s role and provision of a l$tquestions to the witness, and Fatuma’s
discussions with the co-Accused about paymentfeontitness® According to the Prosecution,
the interference with Witness ANAL/TNNG6 also folleva similar pattern, which occurred with

other witnesses in the caSg.

90 Ngirabatwarelndictment, para. 20(v).

91 Ngirabatwarelndictment, para. 21(iii).

92 Nzabonimpa et alndictment, paras. 21(v), 23(ii).

93 Nzabonimpa et alndictment, para. 21(v)\girabatwarelndictment, para. 23(iv)(c).
94 prosecution Final Trial Brief, paras. 36-38, 122-129.

9% prosecution Final Trial Brief, paras. 38, 123-129.

98 prosecution Final Trial Brief, paras. 38, 123.
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287. Ngirabatware submits that there is no testimonialacumentary evidence indicating that
he issued instructions to Fatuma in relation tonéss ANAL/TNNG6 or that any money provided to
Nzabonimpa was for the purpose of having Fatumaaphgibe to the witness’ He contends that,

even if a connection could be made, Witness ANALNBNs not credible for the reasons outlined

by Fatuma in her final bri¢f®

288. Fatuma submits that Witness ANAL/TNNG is not créeliand cannot be relied upon in
view of the implausible account of her receiving(R®, numerous inconsistencies between her
testimony and prior statements, and the evasivereaif her testimon{’® Fatuma argues that, in
view of the witness’s credibility concerns, her @aaat alone cannot be relied on in relation to the
various encounters the witness had with her redatior Fatuma seeking the recantation of her
Ngirabatware trial testimony and that any documentary evidenoeroborating the witness’s
account is not reliable or is open to other reastenmterpretation€° Fatuma also points to other
evidence which, in her view, calls into questior treracity of Withess ANAL/TNNG6’s account
and demonstrates Fatuma's good chardfledt further contends that contemporaneous

communications evidence does not support that Fatommitted a crim@&?
1. Evidence

289. In assessing these allegations, it is necessasgttdorth the salient features of Witness
ANAL/TNNG6’s testimony and to place it in contexttiviner statement to the WISP on 7 November
2016 and to the Prosecution in October 217as well as contemporaneous or nearly

contemporaneous communications among the Accusk@ainabo in 2016 and 20£%

97 Ngirabatware Final Trial Brief, paras. 317, 318. Speally, Ngirabatware states: “there is no evidencerip a
spreadsheet or elsewhere that it was contemplated thiae3&4/ ANAL/TNN6 would receive any amount, even for
‘legitimate expenses”SeeNgirabatware Final Trial Brief, para. 318.

98 Ngirabatware Final Trial Brief, para. 319.

9% Fatuma Final Trial Brief, paras. 52-102.

800 Fatuma Final Trial Brief, paras. 103-169.

801 Fatuma Final Trial Brief, paras. 170-191.

802 Fatuma Final Trial Brief, para. 51, n. 50, Annex A, pp81-2

803 see Prosecutor.VAugustin NgirabatwareCase No. MICT-12-29-R, Registrar's Submission Regardirimess
ANAL, 13 December 2016 (confidentiax partestatus lifted by order of 22 November 2017) (“Registrarnsiasion

of 13 December 2016"), Annex 1, RP 13%&e alsdExhibit 4D1 (Witness ANAL/TNN6’s 7 November 2016 WISP
Statement); Exhibit 4D2 (corrected translation). Then@gs was also cross-examined on the basis of a subsequent
statement that she gave to the WISP on 9 August ZBd&T. 4 November 2020 pp. 31-3Byrosecutor v Augustin
Ngirabatware Case No. MICT-12-29-R, Registrar's Further Submissiorsiérant to Order for Further Submissions of
21 July 2017, 11 August 2017 (confidentialx parte status lifted by order of 22 November 2017) (“Registrar
Submission of 11 August 2017").

804 SeeExhibit 4D4 (Witness ANAL/TNN6 Prosecution Statemenddctober 2017).

805 As previously stated, the Prosecution has demonstrateduwitiny doubt the code names employed in the
communications evidence (Section 1.D.4), which includestalious variations of the code name used for a relation
Witness ANAL/TNN6.SeeWitness ANAL/TNNG6, T. 3 November 2020 pp. 71, T25 November 2020 pp. 15-19.
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290. Witness ANAL/TNNG testified that, at some point and October 2016, her relatives —
“M” and “F”8%° — came to her home with a bag of beans, Irishtpesa cooking oil, and me#t. F
told Witness ANAL/TNNG6 that they were aware thag thitness had testified against Ngirabatware
and asked her to testify for his Defefif&Witness ANAL/TNN6 denied having previously testfi
and stated that she was not ready to be a Defeiticess?*° A week later, Witness ANAL/TNN6's
younger sisté° told the witness that Fatuma had asked her toinoethe witness to testify for
Ngirabatware, stating that the witness would reeei8,000** Witness ANAL/TNN6 stated that
her sister mentioned that Fatuma had transcripteeotestimony*? Witness ANAL/TNN6 again

denied being a prosecution witness and statedtgatid not want to be a Defence witn¥ss.

291. Witness ANAL/TNNG6 further testified that, followinthis encounter, she explained this
situation to the WISP office in Gisenyi and recelivadvice from WISP staff to accept the
money?* Witness ANAL/TNNG then initiated a meeting withtGena through the witness’s sister,
which took place a short walk from the Stella Magiburch®® There, Fatuma handed Witness
ANAL/TNNG6’s sister a piece of paper and pen andrirged her to write down questions the
witness was supposed to study and repeat beforéltiiinal” for the purpose of testifying that
she had lied previousff° The witness was given the piece of paper, andnf@mave the witness
$3,000 in casf!” Witness ANAL/TNN6 stated that the sum was todeljtand Fatuma told the
witness that she would be given more in order ty luhousé*® According to Witness
ANAL/TNNSG, she gave the list of questions and shawhe $3,000 to the same WISP staff member
at the Prosecution authority office in GisefijiAt the advice of the WISP staff member, she kept

806 The relatives, referred to as “M” and “F”, are idéat by name and relation to the witness in private eassi
testimony.SeeT. 3 November 2020 pp. 69, 70.

807 5eeT. 4 November 2020 p. 52.

808 T 3 November 2020 pp. 75, 76; T. 4 November 2020 pp. 52, 53.

809T 3 November 2020 pp. 74-76; T. 4 November 2020 pp. 53, 57.

81%\vitness ANAL/TNNG6’s younger sister is identified by namerivate sessiorSeeT. 3 November 2020 p. 70.

811 T 3 November 2020 pp. 76-78; T. 4 November 2020 pp. 60-63.

812T 3 November 2020 pp. 77-79; T. 4 November 2020 pp. 55, 59, 60.

813T_ 3 November 2020 pp. 76-79; T. 4 November 2020 p. 55.

814T 3 November 2020 p. 81; T. 4 November 2020 pp. 63, 64.

815 7.3 November 2020 pp. 79-81; T. 4 November 2020 pp. 1S88.alsd. 4 November 2020 pp. 75-77 (affirming
the contents of her 2 October 2017 statement to the Prasealtout the meeting with Fatuma near the Stella Marie
Church).

816 T_ 3 November 2020 pp. 82, 83; T. 4 November 2020 pp. 24, 7Feé8dma read out from a sheet of paper that
Kaparata, Ngirabatware’s and Cenge’s brother, had giveattora, which revealed that she had testified in Arusha.
SeeT. 3 November 2020 pp. 82, 83. In particular, the document Fatumaehdda Witness ANAL/TNNG6'’s sister
indicated that the witness had testified that Ngirabatware;Bitwi’, had distributed guns and grenadeSee

T. 3 November 2020 p. 83; T. 4 November 2020 p. 79.

8177. 3 November 2020 p. 82; T. 4 November 2020 pp. 1, 2, 28, 384386; T. 5 November 2020 pp. 10, 11.

818 T_ 3 November 2020 p. 82; T. 4 November 2020 pp. 28, 29, &Rnfa also informed that witness that she had
given money to another pers@eeT. 4 November 2020 pp. 2, 3, 41, 42; T. 5 November 2020 pp. 9, 10.

819T 3 November 2020 pp. 83, 84; T. 4 November 2020 pp. 3, Z8787; T. 5 November 2020 pp. 11, 12.
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and later converted the $3,000 into Rwandan frarica bureau de changén Gisenyi®?° The
witness later informed Fatuma that the documenthsttegiven to the WISP had gotten wet, and

Fatuma gave her another document prior to their meeting at Nyirabunori’s hou§&*

292. Witness ANAL/TNNG testified that, two weeks aftdreir initial meeting, she met with
Fatuma, at Fatuma’s behest, at Ngirabatware'srsistwusé’?? Fatuma asked the witness to
confirm with the Defence in Kigali that she woutsbtify and that the Defence would tell her what
her “testimony would be orf* The witness agreed, even though she did not irtenteet nor did

she subsequently meet with the Defeffée.

293. Around this time, the WISP called the witness, @he met with them in Kigali on 7
November 2018?° According to Witness ANAL/TNNG, the WISP asked tivéiness about the
document given to the Gisenyi office, and she mied them that she had been asked to testify for
the Defenc&?® The witness gave the WISP the second documenfttama had given to h&.

The WISP took a statement from the witness abaetlents, which was read back to her before
she signed % During this meeting, the WISP asked Witness ANAIKG if she would meet

with Ngirabatware’s lawyer, which she refused tédo

294. The contemporaneous statement provided by WitneNALATNNG to the WISP in
November 2016 offers circumstantial corroboratitimo some degree that Fatuma met the witness
at the Stella Maris Church, provided her with & ¢isquestions, and promised to give her money

for a house after she met with counsel and answeredjuestion&™ In the statement, Witness

820T 4 November 2020 pp. 64, 65.

821 T 4 November 2020 pp. 8, 9, 77, 78, 88-90.

8227 4 November 2020 pp. 4-7.

823T 4 November 2020 pp. 5, 6.

824T 4 November 2020 pp. 5, 7. Instead of meeting with ther@efin Kigali, Witness ANAL/TNNG testified that she
went to Gitarama for about two weelgeeT. 4 November 2020 p. 7.

825T 4 November 2020 pp. 7, 8, 18, 39; T. 5 November 2020 p. 2.

826 T4 November 2020 p. 19; T. 5 November 2020 p. 3.

8277, 4 November 2020 pp. 8, See alsdT. 4 November 2020 pp. 9-12 (authenticating Exhibit P13 as thenout
she gave to the WISP in Kigali, which was part of thgi®ear Submission of 13 December 2016 inNlggrabatware
review proceeding), 78-81.

828 T_ 4 November 2020 pp. 24-23ee alsol. 4 November 2020 pp. 21, 22; Exhibit 4D1 (Witness ANAL/TNN6's
7 November 2016 WISP Statement); Exhibit 4D2 (corrected|ations).

89T 5 November 2020 pp. 2, 3.

80 The corroboration comes from the contemporaneous natuhe statement; the fact that parts are consistent with
the witness’s ultimate testimony does not bolster hedibility. See The Prosecutor Elizaphan Ntakirutimana and
Gérard NtakirutimanaCase Nos. ICTR-96-10-A & ICTR-96-17-Appeal Judgement, 13 December 2004, para. 147.
81 Exhibit 4D1 (Witness ANAL/TNN6's 7 November 2016 WISPRatement); Exhibit 4D2 (corrected translation). |
have considered that, in her 9 August 2017 WISP statement, S&i%&AL/TNN6 did not expressly indicate that
Fatuma told the witness that she would be paid if sheiéekfidr the Defence and indicated that her relatives promised
her that she would be given $3,000 if she agreed toytdstithe DefenceSeeWitness ANAL/TNNG, T. 4 November
2020 pp. 31, 32, 34; Registrar Submission of 11 August 2017, paan&x, RP. 1761. | consider that this variance is
immaterial and resulted from the nature of the questased to her during that intervie®eeT. 4 November 2020
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ANAL/TNNG also refers to her relatives, M and Fkiag her to testify for the Defence and Fatuma
asking Witness ANAL/TNNG6’s younger sister to try ¢onvince the witness to testify for the
Defence by offering her money for a ho&eThis statement was disclosed to the parties in the

Ngirabatwarereview proceedings on 22 November 26%7.

295. There is other evidence that, on 11 September ZDBnabo informed Nzabonimpa by
text message that “[...] the project failed on theeleof the 2 ladies. Please urgently call for
details.’®3* A subsequent text message from Turinabo to Nzamumion 26 September 2016 states:
“[...] Our person sent another person to that wickedson, let us see if there is any result that will
emerge from thatf®® Placing these exchanges in their proper contbgtetcan be no doubt that
these cryptic messages are references to M andng bent to meet with Witness ANAL/TNN6

and Ngirabatware ultimately dispatching Fatuma éznhwith the witness.

296. Indeed, five days after Witness ANAL/TNNG6’s statartsewere provided to the parties in
the Ngirabatware review proceedings in November 20%7,an exchange among the Accused
acknowledges that Witness ANAL/TNN6 had implicatedtuma, M, and F. Specifically, on
27 November 2017, Nzabonimpa sent the followingt teressage to Turinabo: “Our person
[Ngirabatware] has seen [Withess ANAL/TNNG6’s] stuBad. The difficult question is how our
person will explain to Tot [Robinson] about the stiens which were copied. Says it is Fat
[Fatuma] who issued them. This implicates Fat [Fefly Kip [Ngirabatware’s brother], [“F],
[“M”"]? Can our person [Ngirabatware] horf&y this? He is asking for urgent advic&®. Other
communications among the Accused in 2017 reflest Batuma was the point person in efforts led
by Ngirabatware to get Withess ANAL/TNNG6 to “denyeeything” and that Fatuma used Witness

pp. 31, 32, 34, 35. Furthermore, and in light of the recofdréene, | do not consider that there is a reasonable basis
supporting the Defence’s theory that Withess ANAL/TNN6orggd this incident to the WISP after having asked
Fatuma for money to recant her trial testimony artdrRa having declined.

832 Exhibit 4D1 (Witness ANAL/TNN6’s 7 November 2016 WISP Staéat); Exhibit 4D2 (corrected translation).

83 gee Prosecutor .vAugustin Ngirabatware Case No. MICT-12-29-R, Order Regarding Status of glin
22 November 2017 (confidential) (“Order of 22 November 2017"), p. 2

834 SeeExhibit P293 (text from Turinabo to Nzabonimpa on 11 September 2016)

835 SeeExhibit P295 (text from Turinabo to Nzabonimpa on 26 September 2016)

836 5eeOrder of 22 November 2017, p. 2.

871n the context of this message, the only reasonablesimferis that the term “honey” is employed as a short form f
asking whether the situation can be “resolved” or “fixed” througdyfent”. As further support for this conclusion,
when paying Twagirayezu 50,000 Rwandan francs, Nzabonimpa’'s geeaseompanying the payment included the
single word “honey” SeeExhibit P318 (text from M-money to Nzabonimpa on 19 Ddoen2016).

838 SeeExhibit P480 (text from Nzabonimpa to Turinabo on 27 Novembai7R0This concern is reflected later in
June 2018 in exchanges between Nzabonimpa and Ngirabatwarthafi2efence learned that Withess ANAL/TNN6
and her sister might testify for the Prosecution, who woatittise” Fatuma (“Fatu”), Ngirabatware’s brother (i)
and “M” and “F". SeeExhibit P651 (text from Ngirabatware to Nzabonimpa on 30 20d8 at 9:12:24); Exhibit P585
(text from Nzabonimpa to Ngirabatware on 30 June 2018 at 20:21:44).
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ANAL/TNNG’s relatives, specifically including “M”F”, and the witness’s younger sister, to liaise

with her®®

297. Notably, another earlier exchange in August 201fiveen Turinabo and Fatuma reflects
Fatuma’s involvement with the withess and thatriral incentives were discussed at some point
with her®%° Specifically, on 20 August 2017, Fatuma told Takin that Witness ANAL/TNNG was
asking for $3,000 as that is what “the other pedyld paid her®*! Turinabo responded that that
amount would be too much and directed Fatuma twinoa the witness to accept $500 in two

instalments with the second coming after she tesfit?

2. Findings

298. Witness ANAL/TNNG’s testimony is heavily contesteahd there is good reason to view
several aspects of it with suspicion. My concerthuwhe witness’s credibility is rooted primarily in
her account of receiving $3,000 from Fatuma ande¢leted details of being advised by officials of
the WISP or the Rwandan prosecutor’s office to pcemd keep this sum. At the outset, | find it
highly improbable that an official from the WISP tire Rwandan prosecutor’s offf¢& would
advise the witness to do such a thing. This aspieber testimony was also not mentioned in the
witness’s contemporaneous statements to the WISR Movember 2016 and August 2017 or her
statement to the Prosecution in October 2017. Welaaation that she shared this information, but
that it was not included in her statemefifss entirely unconvincing in view of its materiztare

to the inquiries that were being conducted by théSRVand the Prosecution into witness

interference.

839 Exhibit P505 (text from Ngirabatware to Nzabonimpa on 12eBder 2017) (“There is no way Fat can say that she
did not meet [Witness ANAL/TNNG6’s] sister. Then where die gfet what she wrote?”Bee alscExhibit P1018
(intercept of Nzabonimpa calling Ndagijimana on 28 Aug@t72, p. 2 (“J: Yes...So now those people who want to
meet with that...woman who had made it impossible forthes,one who was impossible to us. That sister-in-law of
his/hers is [Fatuma, who is the widow of NgirabatwadEseased brother] the one who managed to...who managed
him/her ... J: So we... be it me or other people we cannot ajppé#ais because he/she is unmanageable to $=8§.
Exhibit P487 (text from Turinabo to Nzabonimpa on 29 November 206718120); Exhibit P492 (text from Turinabo
to Nzabonimpa on 29 November 2017 at 17:09:09). In this regaldp note communications between Nzabonimpa
and Ngirabatware indicating that Fatuma did not meet wittn&gs ANAL/TNNG6. See Exhibit P508 (text from
Nzabonimpa to Ngirabatware on 13 December 2017); Exhibit R&3® from Ngirabatware to Nzabonimpa on
13 December 2017) (stating that Fatuma and Witness ANANG6 did not meet but that Fatuma met with the
witness’s sister).

840 seeExhibit P776 (intercept of Turinabo calling Fatuma on 20 Aug04%), pp. 2, 3.

841 seeExhibit P776 (intercept of Turinabo calling Fatuma on 20 Aug04%), pp. 2, 3.

842 seeExhibit P776 (intercept of Turinabo calling Fatuma on 20 Aug04%), pp. 2, 3.

843 During closing arguments, it was made clear that the supposebakism’s WISP employee with whom Witness
ANAL/TNNSG testified that she spoke in Gisenyi was affsmember associated with the Gisenyi Public Prasesu
office. SeeT. 23 June 2021 pp. 4, 5, 25.

844 SeeT. 4 November 2020 pp. 27, 28, 37, 87; T. 5 November 2020 p. 10.
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299. In addition, a text message in November 2016 fromabdnimpa to Turinabo undeniably
suggests that they were waiting to determine whetbepay Witness ANAL/TNNG6 for her
cooperatiof* Intercept evidence from the August 2017 call betwEatuma and Turinabo nearly
a year after the initial contact reflects that witessaskedfor $3,000 and that it was deemed to be
far too mucH*® Given the timing and nature of this communicatiomaises further doubt that this
sum in fact had been offered or paid in 2016 aswiteess described. Fatuma’s remarks in this
intercept that Witness ANAL/TNNG6 indicated that étbther people had paid her USD 3,000” does
not support the notion that Fatuma had previouald per that amount. Rather, a more reasonable
interpretation is that she received this sum fram\WISP while testifying as a Prosecution witness
in the Ngirabatwaretrial. Witness ANAL/TNN6’s demand for $3,000 alsaises questions as to
whether pressure was in fact placed on the witnesghether she was instead seeking to benefit
from the arrangement. Finally, unlike the numerand precise documentation of payments made
by the Accused in facilitating the recantation m®& with other witnesses and intermediaries, there

is no contemporaneous evidence of such a payméemg beade to Witness ANAL/TNN&*’

300. In view of these concerns, | cannot accept as prabat Fatuma pressured Witness
ANAL/TNNSG, offered the witness the sum of $3,000,uttimately paid her any amount of money.
My concerns with Witness ANAL/TNNG6’s credibility deand viewing her evidence with caution,
but do not, as the Fatuma Defence advocates, eeglismissing it entirel§*® Indeed, other
fundamental features of her account, including @p@ipproached by her relatives and Fatuma, being
offered some financial incentive to say that skd lvhile testifying in thé\girabatwaretrial, and

being provided with a list of questions are cormalbed by other direct and circumstantial evidence.

301. Having considered the evidence, | have no doultt thaSeptember and October 2016,
Fatuma sent M and F and the younger sister of \&8tAdNAL/TNNG to try to convince the witness
to change heNgirabatwaretrial testimony and that, when this failed, Fatumat with Witness
ANAL/TNNG6 at the Stella Maris Church, provided heith questions that she would be asked by
the Defence, and offered her a financial incentorecooperating with the Defence. This follows

from Witness ANAL/TNN6’s account, her contemporamgostatements to the WISP, the

845 SeeExhibit P312 (text from Nzabonimpa to Turinabo on 25 Nover20d6) (‘[...] [Witness ANAL/TNNS6] should

be left to be handled by Kipa [Ngirabatware’s brotter{l be observed! We also have to wait for what they will rule
before they deal with issues of hh [money].See alsoWitness ANAL/TNN6, T. 3 November 2020 pp. 82, 83
(referring to Ngirabatware’s younger brother as “Kapeil); Prosecution Final Trial Brief, Annexes A.1, Acbde
names for Ngirabatware’s brother, including “Gaparata”)

846 seeExhibit P776 (intercept of Turinabo calling Fatuma on 20 Aug04%), pp. 2, 3.

847723 June 2021 p. 5.

848 |t is within my discretion to accept some and refber parts of a witness’s eviden@ee e.g., Ephrem Setako. v
The ProsecutgrCase No. ICTR-04-81-A, Judgement, 28 September 2014, 48;Prosecutor vRamush Haradinaj

et al, Case No. IT-04-84-A, Judgement, 19 July 2010, paras. 201, 226.
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exchanges described above referencing these ewmsmdsFatuma’s role in them, and the
circumstantial evidence of the pattern of witneggriference involving financial inducements in
anticipation of review proceedings in thlgirabatwarecase. The Fatuma Defence also does not
dispute that Witness ANAL/TNNG received a list afegtions dictated by Faturfi&.This evidence
also shows that Ngirabatware instructed Fatumaotesa and used her for this purpose. There
simply is no conceivable, let alone reasonablelaggtion for why Fatuma would interfere in the

Ngirabatwarecase absent doing so on Ngirabatware’s instructions

302. In making these findings, | have also consideredetidence cited by the Fatuma Defence
that raise questions about Witness ANAL/TNN6’'s wora motives to testify against
Ngirabatwarg® and attest to Fatuma’s good charattémhis evidence, however, carries limited to
no weight in relation to the documented involvemehtFatuma in interfering with Witness
ANAL/TNNG6 described above.

3. Conclusion

303. Inlight of the foregoing, | find as the only reasble inference that Ngirabatware instructed
Fatuma — the sister-in-law of his deceased brothter encourage Witness ANAL/TNNG6 to recant
her testimony and to offer her money to do sorthter find as the only reasonable conclusion that

Ngirabatware, in knowing violation of protective aserres, shared confidential information related

849 Fatuma Final Trial Brief, paras. 137-141, Annex, p. 20n(ést pas contesté que I'écriture sur la piéce 4D00005 est
celle de la soeur de TNN6/ANA). T. 22 June 2021 p. 20 (*Mrs. Fatuma pointed out #i@ simply assisted a witness
and contacted that witness to come and give evidence iNdhrabatware case by reading out to her a list of questions
to refresh her memory and giving an idea of the subjects @&t W be broached during those proceedings, including
during meetings with the counsel for Mr. Ngirabatwarerl”)23 June 2021 p. 23 (“They say that that corroborates her
account that Madam Fatuma met with her. That there viigs @f questions given to her. Not questions and answers,
questions only. Exhibit 4D0005. But of course, none of ithat dispute.”). Representations by Defence counsel during
Witness ANAL/TNNG’s cross-examination also suggest thette is no dispute that Fatuma met with the witness or tha
she provided her with questions as dictated to the withesster.SeeT. 4 November 2020 pp. 78 (noting that the
Defence does not challenge that the Prosecution docum#ntRwule 70 number 00133 “is that handwritten note,
produced by your — or written by your sister as dictated by Madaatuma”), 82 (“You may have been asked to look
at the questions, but you certainly were never told whatvers you should give to these questions.”).

80 witness Augustin Kanyabitaro testified that, startingearly 2007 and around April 2007, Witness ANAL/TNN6
met with, among others, her younger sister and WitABSSE/TNN30 and that they eventually informed him that they
had decided to testify against Ngirabatware for mos&eT. 6 April 2021 pp. 25-30, 33-36. Information related to
Kanyabitaro’s relationship with Witness ANAL/TNNG is cairted in private session testimor8eeT. 6 April 2021

pp. 22, 23, 29, 30. Witness ANAL/TNN6 had previously confidedhe withess about her circumstances during the
genocide in 1994, including where she hid, and she did noniriam that she had heard or seen Ngirabatware then.
SeeT. 6 April 2021 pp. 23-25See alsdExhibit 4D14 (Statement of Jean Marie Vianney Nyandwi), pargndating

that Witness ANAL/TNNG6 informed him that she had been ingijab testify in theNgirabatwaretrial and that she
fainted while testifying because she was unable to repmthe statements she had been told to give and could not
answer questions posed to her).

851 Evidence admitted pursuant to Rule 110 of the Rul#scte that individuals, who have known Fatuma from a
young age, attest to her good reputation and describashieelpful, generous, compassionate, and regularly assisting
those in needSeeExhibit 4D13, paras. 2-5; Exhibit 4D12, paras. 8, 9, 11; ExHibit4, paras. 13, 17, 18ee also
Exhibit 3D35, para. 15.
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to Witness ANAL/TNNG6’s prior participation in higial with Fatuma, and that he was also the
source of the information that was shared with WEsANAL/TNNG6 as to the questions she was
asked and the responses that she was supposedetangrelation to his anticipated review
proceedings. | have no doubt that Ngirabatware geohdo do this in view of his possession of
contraband communication devices within the UNDFiluhey were seized from him and the
circumstantial communications evidence reflectingjrdbatware had instructed Fatuma to contact
Witness ANAL/TNN62%?

304. | further find as the only reasonable inferencd,tdaring the time frame charged in the
relevant indictment paragraphs, Fatuma encouragechdIF to speak with Witness ANAL/TNNG6
for the purpose of having her recant her testimang that F asked the witness to testify for
Ngirabatware. | further find that Fatuma promptedtridss ANAL/TNN6’s younger sister to
persuade the latter to recant her testimony in @&xgé for a financial incentive if she agreed to do
so. | also conclude that, during this period in@hd at a location near the Stella Maris Church,
Fatuma instructed the witness on what questionddmvoel asked by the Defence, told her that she
needed to recant halgirabatwaretrial testimony when talking with the Defence, d@otll her that
she would be given a sum of money if she cooperai¢id Ngirabatware and recanted her trial

testimony.

305. | further find that these actions were taken with tindeniable aim of persuading Witness
ANAL/TNNG6 to ultimately testify before a Review Belm that she had lied and that Fatuma
provided direct and explicit instructions on whaitivé#ss ANAL/TNN6 would be asked and what

she should say in response.

82 The mobile device seized from Fatuma had Ngirabatwareisaband mobile telephone number saved in it under
“Bitwi Wacu.” SeeExhibit P105 (Murphy Spreadsheet of Verified Material)2 greferring to the extraction report of
contacts taken from the Tecno K7 seized from Fatuntleatime of her arrest). Further evidence establgsbiyond
reasonable doubt that this was a cellular number Ngirabatwsed from the UNDF is reflected infer alia, Exhibit
P105 (Murphy Spreadsheet of Verified Material), p. 1 (“Owa” or “Ngirabatware” associated with the same number
on Ndagijimana’s tablet) as well as contextual readindg=xbfbit P200, which reflect this number sharing information
that only Ngirabatware would have been privy to, as welbdsbit P571, which reflects Nzabonimpa communicating
with this number on how to deal with the fallout from kéiss ANAE/TNN30 not going to KigalSee alsdVitness
ANAL/TNNSG, T. 3 November 2020 pp. 73, 74 (Fatuma referredgirabatware as “Bitwi”, his father’s surname);
Prosecution Final Trial Brief, Annexes B.1 and B.2. Furthermihis finding does not exclude the possibility that,
while Ngirabatware was the source of confidential infation disclosed to Fatuma as well as the information that
Witness ANAL/TNN6 was supposed to provide in the contextgifabatware’s anticipated review proceedings, he
may have used co-Accused such as Nzabonimpa and/or Tudnaibloers to convey it to Fatuma. Contemporaneous
communications suggest that Nzabonimpa and Turinabo were Hedtimeha’s interactions with the withe€ee eg.,
Exhibit P481 (text from Nzabonimpa to Turinabo on 28 November 201f§dtiag “relief” that there is no mention of
Nzabonimpa’s or Turinabo’s involvement with Fatuma in refato the WISP report shared on 22 November 2017).
See alscExhibit P312 (text from Nzabonimpa to Turinabo on 25 November 2016)] [Witness ANAL/TNNG6]
should be left to be handled by Kipa [Ngirabatware’s brotaed be observed! We also have to wait for what they will
rule before they deal with issues of hh [money].”).
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F. Interference Related to the Intermediaries

306. Paragraph 24 of thezabonimpa et alndictment alleges that, from 29 July 2017 through
September 2017, Ndagijimana and Turinabo took stepgrocure false evidence from the
Intermediaries -+.e. Maniraguha, Twagirayezu, Mbarimo, and/or Mukamisheorroborating the

alleged recantations of the Recanting Witnessegalticular, Ndagijimana is alleged to have
instructed the Intermediaries through telecommurdona and/or in person meetings in Gisenyi

about the evidence they should give.

307. Paragraph 22 of theNgirabatware Indictment alleges that Ngirabatware prepared
information in June 2016 and in September 2017 wviie intended to be used to train the
Intermediaries about the evidence they should gamd which constituted the basis of the

instructions given byinter alia, Ndagijimana to the Intermediaries.

308. The Prosecution submits that Ngirabatware and Nidzayia devised a training for the
Intermediaries to provide and memorize evidenceoborating the Recanting Witnesses’ accounts,
in order to ensure that all would have “one langliagotably to conceal that Nzabonimpa mailed
the recantation and consent lettétand to say that Mukamisha advised Witness ANAM/B4No
confes€>* The Prosecution contends that, based on informati@pared by Ngirabatware in
June 2016, Ndagijimana and Turinabo trained therimédiaries for Prosecution interviéWs
through in-person meetings, which allegedly ocalireGisenyi on or about 10 August 2017 and
on 19 August 201%° Further training was subsequently arranged witmikdguha, including on

3 September 2017 regarding details of a revisesioerof the narrative>” and with Mbarimo on
18 September 20157®

309. Ndagijimana admits that meetings took placPetite Barrierein Gisenyi “to find a way to

build a wall around Nzabonimpa”, when Nzabonimpaarstood that having sent the letters on

853 prosecution Final Trial Brief, paras. 14, 78, 100-11#). See alsd’rosecution Final Trial Brief, paras. 157, 158;
T. 21 June 2021 pp. 34, 35, 37. The Prosecution highlight\ttegijimana admitted that the information procured
were “fabricated lies"SeeProsecution Final Trial Brief, para. 1G2ferring toNdagijimana, T. 16 March 2021 p. 65.

84 prosecution Final Trial Brief, para. 105.

85 prosecution Final Trial Brief, paras. 104, 105, 166, nn.41ESee alsd®rosecution Final Trial Brief, nn. 314, 315,
319.

8% prosecution Final Trial Brief, paras. 103, 104. The seauoreting allegedly took place after Nzabonimpa and
Ndagijimana discussed needing further training to solitiéyrtarrativeSeeProsecution Final Trial Brief, para. 104.

87 prosecution Final Trial Brief, para. 104, n. 410. Magita’s training was set to restart when the Prosecution’s
interviews approache&eeProsecution Final Trial Brief, n. 412.

88 prosecution Final Trial Brief, para. 104.
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behalf of somebody accused of genocide could claiulss@roblems?.59 Ndagijimana generally does

not challenge the allegations charged at parag2dpdf theNzabonimpa et alndictment.

310. Ngirabatware contends that there is no evidenadetmonstrate that he or his co-Accused
took any steps to procure false evidence from tieriediaries for the purpose of corroborating
the alleged recantations, or that he provided médron intended to be used to train Twagirayezu
and Mbarimo, as alleged in paragraph 22 of hiscinunt®*° Ngirabatware argues that he did not
play any role in the posting of the recantatiotelst and acknowledges Ndagijimana’s account of
the reasons why Nzabonimpa and others took stepsrtoeal Nzabonimpa’s role in sending the
letters®** Ngirabatware further submits that there is no eni that he knew, at the time, that
Witness ANAN's letter was not sent through Maniragd® or that any information prepared by

him and transmitted to Nzabonimpa was f&fge.
1. Evidence

311. The relevant evidence relating to the alleged inginof Intermediaries between
29 July 2017 and September 2017, as summarizeaftesrerelies principally on intercepted and
extracted telecommunications between the co-Accasddbr with the Intermediaries, as well as on

the testimonial evidence of Withess TNN12 and Njjagna.

312. On 29 July 2017, Mbarimo and Turinabo had a coratens regarding upcoming contacts
with the WISP in relation to the organization ofetlProsecution’s interviews, during which
Turinabo indicated to Mbarimo that they would “sseh other when you [Mbarimo] get back” and
then “start discussing strategié&®. On 1 August 2017, Turinabo informed Nzabonimpat tha
Mbarimo and Twagirayezu wanted the team to meeageitly in order to discuss how to have one

language”, as they expected to be summoned &ain.

313. On or about 10 August 2017, telecommunications linng the co-Accused and the
Intermediaries reflect that Ndagijimana and Turmalyganized a meeting &etite Barrierein

Gisenyi with, inter alia, Mbarimo and TwagirayeZii® On 13 August 2017, Turinabo informed

89 Ndagijimana Final Trial Brief, paras. 187, 188.

860 Ngirabatware Final Trial Brief, pp. 17, 32, 56, paras.15B,

81 Ngirabatware Final Trial Brief, paras. 153, 154.

82 Ngirabatware Final Trial Brief, para. 155.

83 Ngirabatware Final Trial Brief, para. 158.

84 Exhibit P20 (intercept of Mbarimo calling Turinabo on&0y 2017), p. 5.

865 Exhibit P351 (text from Turinabo to Nzabonimpa on 1 August 2017).

866 See Exhibit P16 (intercept of Mbarimo calling Turinabo on 1gdst 2017) (Turinabo telling Mbarimo and
Twagirayezu that they have to meet); Exhibit P1318 (@efglr of Twagirayezu calling Ndagijimana on 8 August 2017)
(Ndagijimana informing Twagirayezu that “We have opted[fal the day after tomorrow, Thursday [...] We could
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Nzabonimpa that he would meet Ndagijimana and VB&#ENAT to discuss the “scenario” with
Twagirayezu, Maniraguha and Witness ANANON 16 August 2017, Turinabo told Nzabonimpa
that he would “call L [Maniraguha] well in advancahd indicate “which position to take before
Umurera [Munyeshuli] comes her&® Various telecommunications make reference to arséin
person meeting on 19 August 2017 in whidnter alia, Maniraguha, Twagirayezu and
Witness ANAN participate® and reflect that Twagirayezu and Ndagijimana vasieed to bring

documents to “compare the signature initi&l$”.

314. Ndagijimana acknowledged that two meetings were la¢Petite Barrierein Gisenyi in
order to “protect” Nzabonimpa and to conceal thet letters were sent by hith- Ndagijimana
confirmed that Nzabonimpa dispatched the letter®Hy.2"? but that he later thought that he might
have problems if it was revealed that he had desdet letters to someone accused of genocide,
because of his responsibilities at the district aational levels and of his closeness with the

authorities"”® It was therefore decided to claim that it was Magitha who sent the letf&f.

315. Witness TNN12 testified that meetings with Turinalddagijimana, Twagirayezu, and

Mbarimo were organized in order to not forget wkatsay or what to do for the defence of

meet there, at the ... little /?barrier/. [...] | told ythat | would talk to you at that point [...] to tell you wheu need

to prepare. [...]"); Exhibit P779 (intercept of Turinabo caliMbarimo on 10 August 2017 at 8:46) (Mbarimo
informing Turinabo that he had reached Mukamira); ExhibitlP@3tercept of Mbarimo calling Ndagijimana on 10
August 2017 at 18:28) (Mbarimo informing Ndagijimana that hd feturned home); Exhibit P932 (intercept of
Mbarimo calling Turinabo on 10 August 2017 at 18:35) (Ntharinforming Turinabo that he had reached home and
tried to call Maniraguha).

87 Exhibits P1397 and P1398 (texts from Turinabo to Nzabpaion 13 August 2017) (“Prepare [Witness ANAN] to
come this way to rehearse the visen [TwagirayezuManiraguha] and [Witness ANAN] scenario before mukeba [the
Prosecution] and tot [Robinson]. If not loss vis a vis amg. Tomorrow RV with muler [Munyeshuli], then | meet
vumbi [Nzabonimpa] and barak [Ndagijimana] and we study hugceeleration underlined above.”).

868 Exhibit P1380 (intercept of Nzabonimpa calling Turinabalé August 2017).

869 Exhibit P962 (intercept of Ndagijimana calling Turinabo d@h August 2017 at 17:39) (Turinabo saying “Tell
Vincent to be available [...] | just gave Laurent prawis. [...] Bring the other papers to me tomorrow, but there
huge error that boy made in them. [...] So that is amongpoities we shall discuss tomorrow but it's problematice T
rest is all okay and is on line. [...] Meeting point is BeBarriere there in the bus station”); Exhibit P964efio¢pt of
Turinabo calling Ndagijimana on 18 August 2017); Exhibit P968 rgefg of Turinabo calling Ndagijimana on 19
August 2017 at 13:07) (Ndagijimana informing Turinabo that he headhed town); Exhibit P781 (intercept of
Maniraguha calling Turinabo on 19 August 2017 at 13:13) (Turinaboniirigr Maniraguha that he was delayed);
Exhibit P969 (intercept of Turinabo calling Maniraguha on 19 Au@@st7 at 13:45); Exhibit P970 (intercept of
Witness ANAN calling Turinabo on 19 August 2017 at 14:14) (Wit@d$AN informing Turinabo that he had reached
Gisenyi and searching for directions); Exhibit P971 (oept of Turinabo calling Withess ANAN on 19 August 2017 at
14:45); Exhibit P418 (text from Turinabo to Nzabonimpa on 19 Au@@lt7 at 15:54) (Turinabo informing
Nzabonimpa that the meeting ended late).

870 Exhibit P962 (intercept of Ndagijimana calling Turinabol@nAugust 2017 at 17:39) (Turinabo asking “Bring the
other papers to me tomorrow, but there is huge errorbibma made in them.”); Exhibit P964 (intercept of Turinabo
calling Ndagijimana on 18 August 2017) (Turinabo askingduld like Vincent to bring his other small document [...]
Because he also told me that he has one [...] Then youtaistdring yours [...] So that | can compare the signature
initials.”).

871 Ndagijimana, T. 16 March 2021 pp. 4, 5, 68e alsd&Exhibit P1704 (statement of Ndagijimana), paras. 55, 57.

872 Ndagijimana, T. 16 March 2021 p.See als&xhibit P1704 (statement of Ndagijimana), para. 53.

873 Ndagijimana, T. 16 March 2021 pp. 3See alsd&Exhibit P1704 (statement of Ndagijimana), para. 55.
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Ngirabatware and that Mbarimo was regularly trainég Turinabd’®

In particular,
Witness TNN12 confirmed that a training sessionireldaby Turinabo took place in Gisenyi and

that Ndagijimana, Nzabonimpa, Twagirayezu, Mbariared Maniraguha were preséftt.

316. On 25 August 2017, Turinabo confirmed to Nzabonirtiiz Maniraguha and Twagirayezu
had been instructed as follows:
I have just spoken again with... that man called me again, drufiBut you can meet before to
study the formula of asking him and what the limits viié. Because | told Jean de Dieu
[Ndagijimana] that we ought to warn him because [...] hetbaccept those stamps, no that he is

the one who sent the documents [...] we have discussed witleitifitwagirayezu] the response
that he will give, telling him that [Witness ANAT] ageethat he was paid for everything [ .21].

317. Between 23 August 2017 and 18 September 2017, Ndaga, Turinabo, and Nzabonimpa
regularly discussed the difficulties encounteredevtnaining Maniraguha to have him “master” the
narrative regarding the dispatch of the letfé¥<On 3 September 2017, Turinabo was in contact
several times with Maniraguha to rehearse a naeraticcording to which Mbarimo gave
Maniraguha money from Witness ANAN to send theeltt® On 11 September 2017, Ndagijimana

talked to Nzabonimpa and agreed that they would Me@iraguha again to “teach him”:

874 Exhibit P1704 (statement of Ndagijimana), para. 56.

875 Witness TNN12, T. 5 November 2020 pp. 50, 51.

876 Witness TNN12, T. 5 November 2020 pp. 52, 53, 55.

877 Exhibit P1005 (intercept of Turinabo calling Nzabonimpa on 2&ust 2017), pp. K0669085, K0669087,
K0669089.

878 See e.g., Exhibit P995 (intercept of Turinabo calling Ndagijimana on 2@ust 2017) (Turinabo saying “I am now
going to see the other one [...]. In fact what we are gmingok is at the preparation of answers we are going totgive
that imbecile. [...] you must call him and you him; looky superiors told us this, the contract we concluded with you
is for this much and we gave it to you”); Exhibit P1004 (iceé@t of Turinabo calling Ndagijimana on 25 August 2017),
pp. KO669055, KO669056, K0699508 (Turinabo saying “that man calked moment ago very drunk, | could barely
comprehend him [...] look at how to give him the formulahe questions regarding... that will remain in his head...
[...] 'am going to call him in a moment so that he can gebtoearly. [...] Learn the strategies [...] He should try and
call him early, for him to get to you when you have alyepldnned... the time you will spend with him and underline
what you have to touch on. [...] He should take noteslly.”); Exhibits P1452 to P1454 (text from Turinabo to
Ndagijimana on 3 September 2017) (“I have taken an urggiative to meet with L [Maniraguha] tomorrow at noon
because what he told muler [Munyeshuli] is very worryiDgspite the 2 meetings which took a sizeable budget L
[Maniraguha] is saying that mbarimo is Vincent [Twagirajeanother time he becomes [Withess ANAN] so you
understand where we are headed. | had dissuaded him from tHe mohey story, so instead confirm that mbarimo is
the one who connects him with [Withess ANAN] but alaseé¢ shat they are putting the one we want to save in
danger”); Exhibit P1038 (intercept of Ndagijimana calling makio on 10 September 2017), pp. KO667750, KO667752
(Turinabo saying “and that guy does not know anything, hiedestroy everything. [...] there are two initials that he
must study and master. [...] Then finally mastering e [...] The shipping language.”); Exhibit P1040 (intercept of
Ndagijimana calling Turinabo on 11 September 2017), pp. KO66 KK 7752 (Turinabo saying “it is something he
has to learn [...] And then answering those questions [...] He thabe automatic. [...] He confuses Vincent
[Twagirayezu] for Mbarimo after all! [...] it is Mbarimalone who connected them. [...] Then, Mbarimo is the one
who brought him the money also, having gotten it fromtf@gs ANAN].”).

879 Exhibit P1433 (intercept of Turinabo calling Maniraguha oreft&mber 2017 at 11:06), pp. K0668915, K0668917
(“Dick may phone you [...] It's necessary to... to rememlmat hame, to avoid any divergence on this matter... [...]
it's Ndayisaba. [...] Write it down somewhere... their namasst not be confused. [...] You will say that the two of
you were both doing your military service at the sames tand that you were able to meet with [Withess ANAN]
through him. [...] | want to remind you the name of Ndayisaba, stoould remember it. [...]"); Exhibit P1443
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We have to overcome very difficult stages; this is eigiee stage [...] these signatures that he
needs to master. [...] That's very important because hayal\lvas to put them in three locations.
[...] they will ask him some minor questions with a numbktwists and who knows what else.
They will ask him for information about those people, how hethrem, how he sent them things
and how things came to him. He needs to learn all of theseeals and master them. [...] He also
needs to master these signatures [...] Time now needsftubé, to... to learn and master this.
We need to teach him this. [...] We need to arrive on Smé¢hat we can /?coach/ him, but | am
certain that he won’'t remember anything. If he has redeiveney, the first thing he’ll have done
is to go drinking and celebrating. It's as though he doesu® about the rest. [...] we’ll meet up
on Thursday... [...] we will teach him... and then see whers pet to [...]?*°

318. On the same day, Ndagijimana agreed with Turinabbmeéet Maniraguha in anticipation of
Prosecution interviews planned during the weeksoB2ptember 2017:

Turinabo: So the whole team will meet on the twenty fifth] We should meet before because

honestly if you don't drill that boy early enough... the hiyefifth seems so near for me but it

wouldn’t be a problem. If you worked in an intensive manrett, time would come when he has
mastered it all if he is not a drinker. [...]

Ndagijimana: | already told him and he told me that he feerhim [...]
Turinabo: He suggested that we meet on Thursday [...]gass by there tomorrow and tell him.

Ndagijimana: | already told him that we will be therertiye o’clock®®*

319. On 18 September 2017, Turinabo requested Ndagianmantalk to Maniraguha about

“mastering the signatures” and to plan a visit viiim to DHL Kigali:

I don’t know about L [Maniraguha], | found him gone home alyed hat msg is [a]n outcry for
vigilance. Ask him about mastering the signatures amultpigether the visit to DHL kdf?

(intercept of Turinabo calling Maniraguha on 3 September 201171:10) (“There are some things | have forgotten to
tell you... [...] The other one [...] sent you this letter jau to forward, as for the money, he sent it to you by mobile
money... [...] It's not you who gave this money, it's actydWlVitness ANAN] [...] and that you went to drop off his
documents because he asked you to do it as a favour... [...] Yothmwkat the agency... [...] the money was sent by
mobile money [...] As for the letter, you should say thati went to pick it up at Horizon [...] because theraads
Virunga at that location. [...]"); Exhibits P1446 and4&¥ (texts from Turinabo to Maniraguha on 3 September 2017 at
11:26) (“To confirm that Lieutenant Ndayisaba is the one wbonected you with [Witness ANAN], that you
continued to talk to each other and that he even requestetbysend a dossier through DHL Kigali and he sent you
cash in hand to pay for it which you were given by one Mimrwho comes from the same area as [Witness
ANANL."); Exhibit P1490 (intercept of Maniraguha callinguiinabo on 3 September 2017 at 12:39) (“Have you
received the messagd@dniraguhd | have but... even Dick called me a few minutes ago... [Turinabd It's lucky

that | briefed you about it [...] did you remember Mbar#zriManiraguhd No, Mbarimo [...] from here to Cyanika?
[Turinabd No! Mbarimo is from Kibirira while Vincent is from Gwika. [...] That means that you haven’t read the
message. Haven't you read the message? [...] Let uadirse. No, it can’'t be via mobile money, it is a mistakey
can go and check and not find this money that was supposedet®éan sent via mobile money. [...] | wrote to you a
message asking you to say that it was Mbarimo who ganehjis money. Isn’t it what was written? [...] Everythin
will have failed if you reply incorrectly.”)

80 Exhibit P1500 (intercept of Nzabonimpa calling Ndagijimanal 1 September 2017 at 8:54).

81 Exhibit P1045 (intercept of Turinabo calling Ndagijimana on 11 $eipe 2017 at 15:305ee alscExhibit 5D30
(email from Robinson to Munyeshuli dated 8 September 200 F*has finally confirmed today that the interviews of
the 9 witnesses will take place during the week of 25 Sdqaet).

82 Exhibits P1532 and P1533 (texts from Turinabo to Ndagijim@ma8 September 2017ee alscExhibit P1040
(intercept of Ndagijimana calling Turinabo on 11 Septen®8dr7), p. KO67726 (Turinabo saying “they will ask him,
do you know where DHL is? [...] he must know the area.”).
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320. On 18 September 2017, Turinabo further instructédiuno that “the thing [he] would like
[him] to remember” is that he passed on Witness A\¢Aetter to Maniraguha as well as money to
send the lettef? Witness TNN12 confirmed that Mbarimo was askeddeept to say that he took a
letter to Maniraguha, so that he could po&tit.

321. Regarding alleged steps to procure false evidewoe dther Intermediaries, the Prosecution
presented evidence that Mukamisha was asked byijhdaga on 31 July 2017 to say that she told
Witness ANAM/TNN31 that she should “look for all ares possible to talk to those people and tell
them that what she said was not tréf&.”

2. Findings

322. Having reviewed the evidence and arguments of theigs, there is no dispute that
Ndagijimana participated in the training of Manwag, Mbarimo, and Twagirayezu regarding the
evidence they were expected to give to conceal dlaaipa’s role in dispatching the recantation
and consent letters. Ndagijimana conceded thatangcipated in two meetings that took place at
Petite Barriérein Gisenyi in order to “protect” Nzabonimpa inagbn to the sending of lettef¥,
and Witness TNN12 generally confirmed the existeotéraining sessions involvingnter alia,
Ndagijimana, Turinabo, Twagirayezu, Maniraguha, amMdbarimo®’ Contemporaneous
telecommunications reflect that two in-person mmgiinvolving these individuals were held in
Gisenyi on 10 and 19 August 20%%7.

323. | am also convinced that Ndagijimana personallytrutded Maniraguha in August and
September 2017 regarding the narrative he shoubk. gin particular, Ndagijimana’s

telecommunications with Turinabo address the diffies of training Maniraguha and reflect that

83 Exhibit P21 (intercept of Nzabonimpa [and Turinabo] callWigarimo on 18 September 201Bee alscExhibit

P 1080 (intercept of Nzabonimpa calling Witness ANAN on 1@&aber 2017).

84 Wwitness TNN12, T. 5 November 2020 pp. 60, 61. According/itmess TNN12, Mbarimo knew nothing about that
letter and whether it was seeeWitness TNN12, T. 5 November 2020 p. 61.

85 Exhibit P860 (intercept of Ndagijimana calling Mukanzistn 31 July 2017)See alscExhibits P1305 and P1306
(texts from Turinabo to Ndagijimana on 29 July 2017) (“The sEon#lisha [Mukamisha], but concerning her, there is
no terror except that it is necessary to emphasize oningrdwer discussion with [Withess ANAM/TNN31], who
confessed to her the origin of the lie she was taughadwide her to confess and be free.”).

86 Ndagijimana, T. 16 March 2021 pp. 3-5, 6&e alsdExhibit P1704 (statement of Ndagijimana), paras. 53, 55-57.
87 \Vitness TNN12, T. 5 November 2020 pp. 50-53, 55.

88 See Exhibit P16 (intercept of Mbarimo calling Turinabo on lughst 2017); Exhibit P1318 (intercept of
Twagirayezu calling Ndagijimana on 8 August 2017); Exhibit PA@&rcept of Turinabo calling Mbarimo on 10
August 2017); Exhibit P931 (intercept of Mbarimo calling Niana on 10 August 2017); Exhibit P962 (intercept of
Ndagijimana calling Turinabo on 18 August 2017); Exhibit P9@&4e(cept of Turinabo calling Ndagijimana on 18
August 2017); Exhibit P968 (intercept of Turinabo calling Njiimgna on 19 August 2017), Exhibit P781 (intercept of
Maniraguha calling Turinabo on 19 August 2017); Exhibit P969 (inpéroé Turinabo calling Maniraguha on
19 August 2017); Exhibit P970 (intercept of Witness ANAN callifgrinabo on 19 August 2017); Exhibit P971

129
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21884

Ndagijimana was regularly meeting Maniraguha armstructing him to say that Maniraguha mailed
Witness ANAN'’s recantation letter, which Mbarimasmitted to hinf® Likewise, Mbarimo
received from Turinabo instructions consistent wiltis narrativé™® On 11 September 2017,
Ndagijimana explicitly confirmed to Nzabonimpa addirinabo that he *“already told him
[Maniraguha] and he told me that he sent [3*}but that Maniraguha “needs to learn all of these
elements and master them”, “needs to master thgsatsres”, and that he would meet him again

to “coach” and “teach him thi$®?

324. | also consider that Ndagijimana’s call to Mukanaisin 31 July 2017 asking her to say that
she directed Witness ANAM/TNN3L1 to confess andltiok for all means possible to talk to those
people and tell them that what she said was na¢"t constitutes direct evidence that

Ndagijimana instructed Mukamisha about a certamatiae she should give.

325. | now turn to the allegation that Ngirabatware el information that he intended to be
used to train the Intermediaries about the evidémeg should give, and which constituted the basis
of the instructions given bynter alia, Ndagijimana to the Intermediaries. | note thatr&lgatware

acknowledges Ndagijimana’s account of the reasong Mzabonimpa and other took steps to
conceal Nzabonimpa’s role in sending the letters that he disputes that he provided any
information intended to be used to train the Inexraries or that he knew, at the time, that any

information prepared by him and transmitted to Naimpa was fals&*

326. | have previously found that Ngirabatware playeahaterial role in preparing the question
and answer documents created in June 2016, asvetrirom his laptops and from Nzabonimpa’s
external hard drive, and that he did so for theppse that they be used to instruct and train the
Recanting Witnesses as to what questions to expatthow to answer thef | note that the
June 2016 documents prepared by Ngirabatware atiorl to Witnesses ANAN and ANAT
notably read: “[Witness ANAN] will say that, afteuriting [the letter] by hand, he took it to a typis

(intercept of Turinabo calling Withess ANAN on 19 August 20FEkhibit P418 (text from Turinabo to Nzabonimpa
on 19 August 2017).

89 5ee e.g., Exhibit P995 (intercept of Turinabo calling Ndagijimana onA2@ust 2017); Exhibit P1004 (intercept of
Turinabo calling Ndagijimana on 25 August 2017); Exhibit P1088«cept of Ndagijimana calling Turinabo on 10
September 2017); Exhibit P1040 (intercept of Ndagijimealling Turinabo on 11 September 20158e alscExhibit
P1704 (statement of Ndagijimana), para. 56.

890 geeWitness TNN12, T. 5 November 2020 pp. 60, 61; Exhibit P21r@ep of Nzabonimpa [and Turinabo] calling
Mbarimo on 18 September 20173ee alsoExhibit P1080 (intercept of Nzabonimpa calling Witness ANAN
18 September 2017).

891 SeeExhibit P1045 (intercept of Turinabo calling NdagijimanalarSeptember 2017).

892 seeExhibits P1500 (intercept of Nzabonimpa calling Ndagijimana bSeptember 2017); Exhibit P1045 (intercept
of Turinabo calling Ndagijimana on 11 September 2017).

893 SeeExhibit P860 (intercept of Ndagijimana calling Mukamisha3anluly 2017).

894 Ngirabatware Final Trial Brief, pp. 17, 32, 56, paras.1®8-155, 158, 159.
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and got it typed, then signed it and gave it teientl who took it to the DHL with the money to

send it®%®

and “[Witness ANAT] will say that, after writinglje letter] with his hand, he gave it to
[...] Twagirayezu Vincent, so that he could corread @ype it for him [...] and sent it by post with

the help once again of Twagirayezu Vincent who floahd the address for hinf®’

327. These documents provide the substance of the #abdcstory as to how the recantation
letters of Witnesses ANAN and ANAT were sent. Reaathe context of the interference scheme
and the pivotal role Ngirabatware played in pramathe question and answer documents, the only
reasonable conclusion is that Ngirabatware alsenaghd this information to be used as a basis to
instruct all persons involved going forward, indhugl Intermediaries, should they need to provide
corroborating evidence regarding the dispatch efrédtantations letters, and that Ndagijimana and
Turinabo subsequently used this information whemching the Intermediaries, as detailed

above®®
3. Conclusion

328. In light of the foregoing, | find beyond reasonalleubt that, based on the information

prepared by Ngirabatware in June 2016, Ndagijinrtank steps to train Maniraguha, Twagirayezu,
and Mbarimo to give false evidence corroboratirgy thf the Recanting Witnesses concerning the
mailing of the letters. | also have no doubt alsat tNdagijimana instructed Mukamisha regarding
the evidence she should give. Furthermore, | fivat Ngirabatware prepared the information that
was used by Ndagijimana and Turinabo to instruetititermediaries knowing that it would be used
to train the Recanting Witnesses and any othevidhaals who may be called upon to corroborate

their accounts, including the Intermediaries.

G. Conclusion: Counts 1 and 2

329. Article 1(4)(a) of the Statute provides that the ddl@nism, in accordance with the

provisions of the Statute, shall have the powerasecute any person who knowingly and wilfully

89 SeeSection 11.B.3; Section 11.C.3; Section 11.D.3.

8% Exhibit P36, p. KA152272; Exhibit P57, p. KA152320; Exhi#218, p. 1.

897 Exhibit P34, p. KA152315; Exhibit P55, p. KA152315; Exh#21, p. KA152132.

8% While the communications evidence suggests that abeichted narrative regarding the dispatch of the tetter
evolved as it pertains to the involvement of a certain Ndagisado not find sufficiently established the allegatiloat
Ngirabatware prepared revised information in September 20&basis to train the Intermediari&ee Ngirabatware
Indictment, para. 22; Exhibit P1040 (intercept of Ndagijimeaiéing Turinabo on 11 September 2017), p. KO667725
(Turinabo saying “we remove the Lieutenant then he saye¥#eaything regarding that one... it is Mbarimo alone who
connected them.”); Exhibit P1080 (intercept of NzabonimpangalWitness ANAN on 18 September 2017), p.
K0666838 (Nzabonimpa saying “We put in the laboratory andysed) when we put it in the laboratory we found out
that this Ndayisaba person will complicate matters [.n{l Ahe person we are using, the other one cannot memorize it
[...]. Sothen we are of the mind that old man Mbarimo is one eem remain.”).
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interferes or has interfered with the administraiod justice by the Mechanism or the ICTR, and to

hold such person in contempt.

330. Rule 90(A)(iv) of the Rules providester alia, that the Mechanism may hold in contempt
those who knowingly and wilfully interfere with tteelministration of justice, including any person
who “threatens, intimidates, causes any injuryeisffa bribe to, or otherwise interferes with, a
witness who is giving, has given, or is about tegevidence in proceedings before a Chamber or a
Single Judge, or a potential witness”. The enunadraffences under Rule 90(A)(iv) of the Rules
do not require that the interference with a witfesastimony result in it ultimately being fal&g.
Liability under Rule 90(A)(iv) of the Rules may Ipeedicated on any conduct that is intended to
disturb the administration of justice by deterragvitness or a potential witness from giving full
and truthful evidencegr in any way to influence the nature of the wisig®or potential witness’s
evidence® Nzabonimpa, Ndagijimana, Fatuma, and Ngirabatweaee charged with interfering

with this offence under Count 1 of their respectivéictments.

331. Rule 90(B) of the Rules provides that any incitetn@nattempt to commit any of the acts
punishable under Rule 90(A) of the Rules is purbhas contempt of the ICTR or the Mechanism
with the same penalties. Nzabonimpa, NdagijimaryrRa, and Ngirabatware are charged with
incitement under Count 2 of their respective Indients on the basis of the same conduct charged

under Count 1.

332. The record firmly establishes that Ngirabatware endldousands of euros available to
Nzabonimpa?* Monies provided by Ngirabatware served as the @k of a highly organized
effort aimed at obtaining the recantations of, iartigular, Witnesses ANAM/TNN31,
ANAE/TNN30, ANAN, and ANAT in anticipation of revie proceedings. Bank records,
contemporaneous communications evidence, and w@stin evidence without any doubt
demonstrate that money was paid or offered to w&ee — including Witness ANAL/TNNG6 — as

well as to intermediaries and was used to faadithe recantation process. Furthermore, the record

89 35eee.g., Prosecutor vAstrit Haragija and Bajrush MorinaCase No. IT-04-84-R77.4, Judgement on Allegations of
Contempt, 17 December 20084@raqija and MorinaTrial Judgement”), para. 18 (outlining conduct punishable under
Rule 77(A)(iv) of the ICTY Rules as threatening, intintidg, causing injury, offering a bribe or otherwise interfgr
with a witness and noting that it is immaterial whether wimess actually felt threatened or intimidated, orswa
deterred or influencedProsecutor v Bega BeqgjCase No. IT-03-66-T-R77, Judgement on Contempt Allegations
27 May 2005 (“Beqgaj Trial Judgement”), paras. 16-18, 21 (defining how modes of conunissf “threat”,
“intimidation”, and “offering a bribe” are liberally comstd as well as defining “otherwise interfering with a eis’

and observing that there is no indication that proof is reqtiv&dthe conduct intended to influence the nature of the
witness’s evidence produced a result).

90 Haragija and MorinaTrial Judgement, para. 1&eqaj Trial Judgement, para. 28ee also The Prosecutor v
Léonidas Nshogoz&ase No. ICTR-07-91-T, Judgement, 7 July 200&(ibgoza rial Judgement”), para. 193.

91 geeSection I1.A.
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firmly establishes that actions taken by the Acdusgcluding actions to conceal their role in these
events, concretely sought to manipulate and implppefluence potential witness evidence in the

context of Ngirabatware’s anticipated review pratiegs.

333. Specifically, substantial payments were made onrdidgitware’s behalf to Witnesses
ANAE/TNN30, ANAM/TNN31, and ANAN and to ManiraguhdJbarimo, and Twagirayezu to
induce and maintain their cooperation with the higitware Defenc®? Additionally, Witnesses
ANAE/TNN30, ANAM/TNN31, ANAN, ANAT, and ANAL/TNN6 were all trained on his behalf
in relation to meetings with the parties or the WISn part on the basis of documents that
Ngirabatware played an essential role in prepafifigP’romises of payment in exchange for
cooperation were also made on Ngirabatware’'s behalf Witnesses ANAE/TNN30,
ANAM/TNN31, ANAN, and ANAL/TNN62°* In addition, Maniraguha, Twagirayezu, and
Mbarimo were all trained on the basis of materiglpared by Ngirabatware to give a false account
of how the recantation letters and consent lettene sent® These acts done by, at the behest, or
on behalf of Ngirabatware amount to an interferewith the administration of justice. | further
find that, in view of the scope and duration of thierference, Ngirabatware acted knowingly and
wilfully when viewing each act of interference iadiually and collectively in the context of the

record as a whole.

334. Nzabonimpa facilitated the payment of money to \s8es ANAE/TNN30,
ANAM/TNN31, and ANAN and to Maniraguha, Mbarimo, canfwagirayezu to induce and
maintain their cooperation with the Ngirabatwarefdbee®® In addition, he induced Witness
ANAN to sign the recantation letter and instruchéeh on what to say in connection with meetings
with the parties and the WI&B and with the review hearing® These acts done directly or in
conjunction with others amount to an interferend# whe administration of justice. In view of the
scope and duration of the interference, Nzaboniagiad knowingly and wilfully when viewing

each act of interference individually and colleetwin the context of the record as a whole.

335. Ndagijimana also facilitated the payment of money Witnesses ANAE/TNN30,
ANAM/TNN31, and ANAN and to Maniraguha to inducedamaintain their cooperation with the

992 geeSection 11.B.1, 2, 4, 5, 8, 9; Section 11.C.1, 2, 4, 5S6ction 11.D.1, 2; Section II.E.3.
903 5eeSection 11.B.6, 10; Section 11.C.3, 4, 5, 7; Section I5CSection II.E.3.

904 5eeSection 11.B.10; Section 11.C.8; Section II.E.3.

905 SeeSection II.F.3.

9% seeSection 11.B.1, 2, 4, 5, 8, 9; Section 11.C.1, 2, 4, 33;65ection 11.D.1, 2.

97 seeSection I1.C.1, 3, 4, 5, 7.

908 SeeSection 11.C.6.
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Ngirabatware Defenc®’ Ndagijimana also induced Witness ANAM/TNN31 to rsicher
recantation letter and instructed Witnesses ANAENBN, ANAM/TNN31, and ANAN on what to
say in connection with interviews by the partiestie WISP’™° In addition, Ndagijimana also
participated in the training of Maniraguha, Twageau, and Mbarimo to give a false account of
how the recantation letters and consent letterse vgemt™’ These acts done directly or in
conjunction with others amount to an interferendd whe administration of justice. In view of the
scope and duration of the interference, Ndagijimactd knowingly and wilfully when viewing

each act of interference individually and colleetwin the context of the record as a whole.

336. | further find that Fatuma interfered with the adisiration of justice by prompting Witness

ANAL/TNNG’s relatives to persuade and offer a fin&i incentive to the witness in exchange for
recanting and by instructing the witness on whasayg when interviewed by the Defence and
offering her a financial incentive to cooperate aadant*? The nature of Fatuma’s conduct done
directly and through others, and in particular iew of the specific exchanges that she had with

Turinabo, demonstrate that her actions were doowiagly and wilfully.

337. Defence efforts to explain payments and the divedhdirect contact the Accused had with
witnesses through analogy to normal investigatraeices of the Prosecution or the Defence as a
type of affirmative defence lack a reasonable fa@ctu legal basis in the context of this case. The
main Ngirabatware proceeding is a genocide case that relied on aesstmprotection regime to
regulate contact with witnesses, judicially detemad to require protection. The actions of
Ngirabatware, Nzabonimpa, Ndagijimana, and Fatumtaimvented all accountability and judicial
oversight that would normally apply in any sancéidrinvestigation. Their actions interfered with
the administration of justice. Defence argumentd amidence that the Accused acted with the
genuine belief that Ngirabatware was innocent hateraised reasonable doubt in relation to their

liability under Count P*3 The proper process for challenging a convictiorcgieed as unjust is

99 SeeSection 11.B.1, 4, 9, 10.

919 SeeSection I1.B.1, 4, 5, 6, 10; Section 11.C.4.

91 SeeSection I1.F.3.

912 seeSection I1.E.3.

3 n this respect, in my Order of 12 February 2021, | statatievidence related to the underlygirabatwaretrial,

and particularly whether witnesses lied during Ngirabatwaretrial or review, or cannot otherwise be trusted, are
collateral to the charges in this caSeeOrder of 12 February 2021, Annex, para. 4. | cannot exthatehe Accused
sincerely believed that the Recanting Witnesses lied duhiaedNgirabatwaretrial. However, it does not alter my
conclusion that the means and methods used by the Actusadhterpin the charges in this trial amount to a knowing
and wilful interference with the administration of justicAs such, although | have taken full note of it, | have not
considered it necessary to discuss in detail the evidenceatgdby the Defence on this issue. For these reasors | al
dismiss the Ndagijimana Request for Disclosure of WitiSatements from Ruhengeri and Gisenyi Prisons, 21 April
2021 (confidential, with confidential Annex A), which sought disare of additional material to this effect from the
Prosecution.
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through the review proceedings provided for in lamd by doing so transparently in accordance

with the law.

338. In the specific context of this case, the clandesttommunications with key withesses
subject to protective measures, the instructiomsiged on what to say to judicially accountable
agents investigating the case and/or to the Juadhesmight review Ngirabatware’s convictions,

and secretly paying them or offering to pay thenensure their cooperation is a crime. This is no
less true in a situation where the Accused fely there being extorted by the witnesses. This is

simply not how to legitimately and legally condactlefence. This is common sense.

339. Accordingly, | find Nzabonimpa, Ndagijimana, Fatumend Ngirabatware guilty under
Count 1 of their respective Indictment for inteifigr with the administration of justice in violation
of Article 1(4)(a) of the Statute and Rule 90(A)(of the Rules.

340. The allegations underpinning Count 2 of each Imdé&it are the same as those
underpinning Count 1 of the Indictments. For tHegations that have been proven, | have entered
a conviction under Count 1 of the Indictments agaithe Accused for interfering with the
administration of justice in violation of Article(4)(a) of the Statute. Count 2 also charges the
Accused with a violation of this same provisiortloé Statute. In other words, a conviction entered
under Count 2 in the context of this case would m®tmaterially different from the conviction
entered under Count 1 as the charged crime andritierlying allegations are the same. The only

difference is the characterization of the mannerashmitting the offence.

341. In my view, the convictions entered under Countillyfencapsulate the criminal conduct of
the Accused. Therefore, | do not consider it neangsto assess whether the proven conduct may
also have amounted to incitement to interfere whith administration of justicE? Moreover, any
additional conviction on this basis, given that threlerlying conduct is the same, would have no
impact on the totality of the sentence imposed.oddingly, | find the Accused not guilty of

Count 2 of their respective Indictment.

914 Cf. Edouard Karemera and Matthieu Ngirumpatse The Prosecutgr Case No. ICTR-98-44-A, Judgement,
29 September 2014, para. 720 (“The Appeals Chamber isfuhititht joint criminal enterprise and instigating,
ordering, and aiding and abetting are distinct categoriesspionsibility and that an accused can be convicted for a
crime on the basis of several categories of resporngitilowever, the Prosecution seeks to hold Karemera regp@nsi
for this crime through ordering, instigating, or aidinglabetting on the basis of the same essential facts teatwgl
underpin his conviction for this crime through his participatioraijoint criminal enterprise, namely his speech in
Bisesero at the 3 May 1994 Meeting and the killings that pda&e in Bisesero on or about 13 May 1994. In these
circumstances, the Appeals Chamber finds that Karemerspmnsibility for this crime through his participationa

joint criminal enterprise fully encapsulates his crimioahduct and concludes that a finding that he ordered, instigated,
or aided and abetted the killings in Bisesero would havienpact on the verdict.”) (references omitted).
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[ll.  CRIMES: COUNT 3

342. Rule 90(A)(ii) of the Rules provides that the Megisan may hold in contempt those who
disclose information relating to proceedings beftiie ICTR or the Mechanism in knowing
violation of an order of a Chamber or a Single &udgunyeshuli and Ngirabatware are charged

with this offence under Count 3 of their respectiveictments.

A. Violation of Court Orders — Munyeshuli

343. Count 3 of theNzabonimpa et allndictment charges Munyeshuli with two distinct
violations of court order$®® Paragraph 29 of thhizabonimpa et alindictment alleges that, on
15 July 2017, Munyeshuli knowingly violated the teive measures issued in tRgirabatware
casé&® by revealing to Turinabo the identities of the Reing Witnesses. Paragraph 31 of the same
indictment alleges that, from at least 15 July 261 the second half of August 2017, Munyeshuli
repeatedly had prohibited indirect contact in knayviviolation of protective measures with
protected witnesses through telecommunications Withinabo, who, in turn, contacted them

directly and/or through Ndagijimana, Nzabonimpa/antManiraguha.

344. The Prosecution submits that, on 15 July 2017, Mahuli informed Turinabo that the
Prosecution wished to interview the Recanting Wises, effectively revealing their protected
witness status by mentioning that they were to betacted by the WISB In support of
allegations of repeated prohibited indirect contaith protected witnesses, the Prosecution relies
on intercepted calls and text messages between édtnji and Turinabd® and between other
Accused and certain Recanting Witne&5esxchanging information about theanagement of the

Recanting Witnesses at the time their training®farsecution interviews began.

915 Nzabonimpa et alndictment, paras. 29, 3%ee alsdNzabonimpa et alndictment, para. 16.

916 See The Prosecutor. YAugustin NgirabatwareCase No. ICTR-99-54-T, Decision on Prosecution’s ibotor
Special Protective Measures for Prosecution WitneasdsOthers, 7 May 2009 (“Protective Order of 7 May 2009")
The Prosecutor VAugustin NgirabatwareCase No. ICTR-99-54-T, Decision on Prosecution Motior_eave to Vary

Its Witness List, 28 January 2010 (“Protective Orde2®flanuary 2010"¥rosecutor vAugustin NgirabatwareCase

No. MICT-12-29-R, Decision on a Motion for Modification &frotective Measures, 5 August 2016 (confidential)
(“Protective Order of 5 August 2016") (collectively ingtsection, “Protective Orders”).

917 prosecution Final Trial Brief, para. 9fieferring tq inter alia, Exhibit 5D4 (intercept of Munyeshuli calling
Turinabo on 15 July 2017), pp. 2-See alsdProsecution Final Trial Brief, para. 197; T. 21 June 2Q2118, 17, 18,

60. The Prosecution contends that Turinabo immediately illigemessage to Ndagijimana and that Ndagijimana, in
turn, called Witness ANAM/TNN31 to ask her to say thatls@ no time to meet the ProsecuteeProsecution Final
Trial Brief, para. 91referring to Exhibits P785, P786, P1588; T. 21 June 2021 pp. 13efd@ring to Exhibits 3D24,
5D4, P1588.

%18 Prosecution Final Trial Brief, para. 9&ferring tq inter alia, Exhibits P780, P782, P936, P975, P1237, P1238,
P1256, P1257, P1269, P1270, P135de alsd’. 21 June 2021 p. 60.

919 prosecution Final Trial Brief, para. 9&ferring tq inter alia, Exhibits P336, P906, P1233, P1234, P1261, P1262,
P1369, P1397, P1398. The Prosecution acknowledges that theoeeisidence that Munyeshuli knew about these
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345. The Prosecution contends that Munyeshuli knew that Protective Orders prohibited
disclosure of the Recanting Witnesses’ identitied atatus as protected witnesses in the review
proceedings, and still was “recklessly indifferemtd wilfully blind”.%?° It further argues that
Munyeshuli may not avoid criminal responsibility biaiming that he followed his lead counsel's
instructions or by claiming that it was not a critmecause Turinabo already knew the identities of

the protected witnessés.

346. Munyeshuli does not contest that the conversatmastext messages in question happened
but challenges their interpretation by the Prosendf? He contends that the case against him
impermissibly evolvetf® and is based on circumstantial evidence takenobutontext’®* In
Munyeshuli’s view, the Prosecution distorts thengigance of the 15 July 2017 call between him
and Turinabo and of subsequent calls between Thwmina Ndagijimana, and
Witness ANAM/TNN31 relaying, according to the Prosgon, the information Munyeshuli
provided®® He also disputes that the witnesses whom he a3kethabo to contact were

Prosecution witnessé€& Munyeshuli also argues that his conduct does matat to “disclosure”,

specific conversations but submits that he must have beareasi their substance, namely that the Recanting
Witnesses wanted to know when they would be trained by then@efeeeT. 23 June 2021 pp. 5-7.

920 prosecution Final Trial Brief, paras. 91, 18&ferring tq inter alia, Munyeshuli, T. 8 April 2021 pp. 8-10, 37, 38.

921 prosecution Final Trial Brief, para. 196; T. 21 June 2p2861; T. 23 June 2021 pp. 11, 12. The Prosecution
underlines that Munyeshuli and his lead counsel were taprefessionals with an ethical duty to represent
NgirabatwareSeeT. 21 June 2021 p. 12. That Munyeshuli may have fatbthe lead counsel’s order does not require
mitigation of his sentence and, instead, Munyeshuli'saslan officer of justice should be considered in aggiavaf

his sentenceSeeT. 23 June 2021 pp. 12, 13. The Prosecution further submitbréaathes of protective measures and
other violations of court ordefger seinterfere with the administration of justice and aaptared by Rule 90(A)(iii) of
the RulesSeeT. 21 June 2021 pp. 61, 62; T. 23 June 2021 pp. 7, 8.

922 5eee.g., Munyeshuli Final Trial Brief, paras. 33, 107-121, 146.

92 5eeeq., T. 22 June 2021 pp. 28-32.

924 Munyeshuli Final Trial Brief, paras. 152, 207; T. 22 JA@&1 p. 26. Munyeshuli argues that it cannot be concluded
as the only reasonable inference from the fact that Tuwineds passing onto his co-Accused information he had
gathered from Munyeshuli that the latter must have beenopdine recantation schem8eeMunyeshuli Final Trial
Brief, paras. 65, 74, 146. Munyeshuli generally submitsttieaProsecution should have put to him at least some of the
intercepts during his testimony instead of resorting grsglation.See e.g., Munyeshuli Final Trial Brief, paras. 150,
151; T. 22 June 2021 p. 26. He stresses a message fromadato Nzabonimpa that Munyeshuli’s version “requires
caution”, as well as the co-Accused’s efforts at “keeplmm] in the dark” and the fact that the flow of infortios
between him and Turinabo was mostly unidirectioBaleMunyeshuli Final Trial Brief, paras. 147-149, 183erring

to, inter alia, Exhibit P266.

92> Munyeshuli Final Trial Brief, paras. 111-1%¥4ferring toExhibits 5D4, P1588, 3D2&ee alsdr. 22 June 2021 pp.
33, 34. Munyeshuli underlines that the indictment was Ihit@nfirmed based on a mistranslation of the 15 July 2017
intercept, in which the term “witnesses” was mistakenlgduhile the official translation only refers to “pedple
CompareExhibit 5D4with Exhibit 5D5.See alsdMunyeshuli Final Trial Brief, para. 154; T. 22 June 2021 pp. 25, 29.
926 Munyeshuli submits that the “Laurent’s group” in the 15 ROW7 intercept could only have referred to former
Defence Witnesses DWAN-147, DWAN-28, DWAN-41, and DWAN-&B8d that there was therefore no indirect
contact with Prosecution witness&eeMunyeshuli Final Trial Brief, paras. 111, 139, 185, li&erring to Exhibit
5D4 (intercept of Munyeshuli calling Turinabo on 15 July 2058e alsaMunyeshuli Final Trial Brief, paras. 205,
206, 208.
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as Turinabo already knew the identity and statuthefprotected witness&<,and that the use of

witnesses’ names without reference to their statpermissible?®

347. Likewise, Munyeshuli submits that he merely follaie instructions of his lead counsel,

Robinson, in whom he had full confidence, and thath contacts with his resource person were
necessary for the conduct of investigatidfisFurthermore, according to Munyeshuli, he only
communicated with Defence witnesses through Tuonad at no point asked him to relay any
message to the Prosecution witheS&eMunyeshuli further argues that the conduct defibgdhe

Prosecution as ‘indirect contact’ impermissibly axgs the scope of the offence of contefript.

348. Munyeshuli challenges the Prosecution’s infereheg he possessed the requisitens rea
and submits that any doubt should be resolvedsrfaviour, pointing to evidence adduced at trial
regarding his character and reputafithAlternatively, Munyeshuli submits that the Singledge
should exercise his discretion to not make a figaihcontempt in view of his lack of intention to
violate the protective measures and of the unigueumstances of the case, and he stresses

examples of the Prosecution engaging in the sameumb with impunity>>®

92" Munyeshuli Final Trial Brief, paras. 158-176, 204; T.J2Re 2021 pp. 42, 43. Munyeshuli submits that the present
case is distinguishable from tiNshogozaand Jovié cases, where confidential information was further dssadoto
previously unaware third parties, and that considering tmeluct charged as ‘disclosure’ is contrary to the plain
meaning of the notion and to basic tenets of interpretaBerT. 22 June 2021 pp. 39-42; Munyeshuli Final Trial
Brief, paras. 159-16@&gferring tq inter alia, NshogozaTrial Judgement, paras. 186, 1®fpsecutor v Josip Jow,
Case No. IT-95-14 & 14/2-R77-A, Judgement, 15 March 200@vi¢ Appeal Judgement”), para. 30. Munyeshuli
underlines that Turinabo was not extraneous to the proceedtidgthat mentioning the name of protected withesses to
someone who already knew their identity and was awatteeof status is in no way capable of compromising the object
and purpose of the protective measueeMunyeshuli Final Trial Brief, paras. 169, 170. Munyeshigo relies on a
decision in theKaradzi case, in which the Appeals Chamber accepted that the Btiosedid not violate the relevant
protective measures by disclosing the identity of proteeignesses to state authorities which were alreadyrewf

the witnesses’ identifying informatioseeMunyeshuli Final Trial Brief, para. 166ferring to Prosecutor vRadovan
Karadzi, Case No. MICT-13-55-A, Decision on a Motion for Ordeafé&ring a Matter to the President Pursuant to
Rule 90(C), 23 November 2018, pp. 7, 8.

928 Munyeshuli Final Trial Brief, paras. 155-157, 173, 174.nlykshuli stresses that Witness Blaszczyk accepted that
giving out names of the witnesses to the intermediarfiouit revealing their status as protected witnesses was in
accordance with protective ordeSeeMunyeshuli Final Trial Brief, paras. 90, 97, n. 278ferring tq inter alia,
Exhibit 5D9, pp. 20, 21See alsdMunyeshuli Final Trial Brief, paras. 92-98, 203.

929 Munyeshuli Final Trial Brief, paras. 117, 118ee alsaMunyeshuli Final Trial Brief, paras. 125, 131, 132, 146,
206; T. 22 June 2021 pp. 45-47. Munyeshuli underlines Radiinson insisted on the importance of respecting the
protective measures in several instan@eeMunyeshuli Final Trial Brief, paras. 125, 12&ferring tq inter alia,
Exhibit P1708. Munyeshuli considered his lead counsel tbdbier placed to assess whether certain tasks requested
from him were in accordance with the “ever-morphing” priecmeasures regim&eeMunyeshuli Final Trial Brief,
para. 130.

»3035eeeg., Munyeshuli Final Trial Brief, para. 206; T. 22 Jun@2@p. 48, 49.

931 Munyeshuli Final Trial Brief, paras. 178-180; T. 22 June 282132, 35; T. 23 June 2021 pp. 29, 31.

932 Munyeshuli Final Trial Brief, paras. 119, 120, 187-196, 20%e alsaMlunyeshuli Final Trial Brief, paras. 2, 3;

T. 22 June 2021 pp. 31, 39, 40, 51.

933 Munyeshuli Final Trial Brief, paras. 32-45, 199-282¢ alsdMunyeshuli Final Trial Brief, para. 129.
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1. Evidence

349. To prove these allegations, the Prosecution rebesintercepted communications and
messages, including between Munyeshuli and Turinabd, in turn, between Turinabo,
Ndagijimana, and the Protected Witnesses, includivitness ANAM/TNN31, or their
intermediaries* Munyeshuli also provided an account of his actionsluding his interpretation
of exchanges between Robinson and him, and offeex@ral character witnesses. The salient

aspects of this evidence are summarized below.

350. In 2015 and 2016, with the help of their resour@spn Turinabé® Robinson and
Munyeshuli met individuals, including former DefendVitnesses DWAN-28, DWAN-78, and
DWAN-147, who had been in contact with the RecanWiitnesses and worked on setting up
interviews with then?® In January 2016, Robinson informed Munyeshuli that
Witnesses ANAE/TNN30 and ANAM/TNN31 had refusednteet the Defence and asked him to
find out what happened, which Munyeshuli investganotably by meeting with Maniraguf&.in
July 2016, Robinson and Munyeshuli interviewed Becanting Witness€s® In August 2016,
Robinson informed Munyeshuli that the Prosecutiad requested re-interviews afifer alia, the
Recanting Witness€s? and accordingly asked Munyeshuli to contact Manitea and Turinabo:

[The Prosecution] has asked WISP to contact the witndgsdading ANAH) to see if they

consent to be interviewed. [...] Please contact [Manirapahd [Turinabo] if you have not done
so already so they will not be surprised when WISP begintacting the witnessé&

934 prosecution Final Trial Brief, para. ®ee alsd’rosecution Final Trial Brief, paras. 97-99.

935 SeeMunyeshuli, T. 7 April 2021 pp. 64, 68; Munyeshuli, T. 8 iA@D21 p. 7; Exhibit 1D11See alsaVitness MT1,

T. 18 March 2021 pp. 61, 62, 70. Munyeshuli indicated that & put in touch with Turinabo and that their first
conversation took place in November 20B&eMunyeshuli, T. 7 April 2021 pp. 68, 6%ee alsowitness MT1,

T. 18 March 2021 pp. 24, 58-60, 75; Witness MT1, T. 19 M&@R1 p. 28; Exhibits 1D9, P1709. Witness MT1
testified that Turinabo already worked for the Defenseaaresource person during Ngirabatware’'s tigge

T. 18 March 2021 pp. 23, 74. Munyeshuli and Witness Blagzbpyh indicated that the use of resource persons and
intermediaries was necessary for Defence and Prosedutiestigations.See Munyeshuli, T. 8 April 2021 p. 20;
Witness Blaszczyk, T. 18 November 2020 pp. Bée alsdVitness MT1, T. 18 March 2021 pp. 70, 71. When signing
the document undertaking to maintain confidentiality when jgiriie case, Munyeshuli understood that he was not
permitted to provide confidential information to anyone ristett among team members, and that Turinabo,
Ndagijimana, Nzabonimpa, and Fatuma were not on thaBkstMunyeshuli, T. 8 April 2021 pp. 59, 60.

93¢ Munyeshuli, T. 7 April 2021 pp. 29, 30, 33, 74-77, 80-84ilyeshuli, T. 8 April 2021 pp. 71-78ee alsExhibits
1D11, 1D12, 1D13, 1D14, 1D15, 5D7, 5D8, P1706, P1707, P1708, PRTIDR0, P1715ee alsdNitness Blaszczyk,

T. 16 November 2020 pp. 62-64.

937 Munyeshuli, T. 7 April 2021 pp. 32, 33, 37, 38, 42, 43; Exhibid45, 5D16.

938 Munyeshuli, T. 7 April 2021 pp. 33, 34, 40; Munyeshuli, A@il 2021 pp. 11-13See als&Exhibits 5D21, 5D22,
5D23. Munyeshuli acknowledged that, during Witness ANAN'’s ingaryiRobinson gave his telephone number to the
witness.SeeMunyeshuli, T. 7 April 2021 pp. 35-37; Exhibit 5DZee alsviunyeshuli, T. 8 April 2021 pp. 65-67.

939 Munyeshuli, T. 7 April 2021 pp. 41, 42; Munyeshuli, T. 8 A@021 pp. 67, 68; Exhibit 5D24 (email exchanges
between Robinson and Munyeshuli on 9 August 2016).

940 Exhibit 5D24 (email exchanges between Robinson and Munyeshulhagust 2016).

139
Case NOMICT-18-11€-T 25 June 20z



MICT-18-116-T 21874

351. On 14 July 2017, after Ngirabatware’s request éiaw had been grantéd, Robinson
informed  Munyeshuli by email of the Prosecution’sntent to re-interview
Witnesses ANAE/TNN30, ANAM/TNN31, ANAT, and ANAN,sawell as former Prosecution
Witness ANAH and Defence Witnesses DWAN-78, DWAN-EZBNVAN-147, and DWAN-4£
Specifically, Robinson wrote:

[The Prosecution] was reportedly in Gisenyi this weekrinewing some former [Prosecution]

witnesses in Ngirabatware’s case. Today they sent migelba e-mail. | plan to come to Rwanda

in August and attend those interviews of persons who condd8e will probably contact them

next week to ask if they consentwould appreciate it if you could inform [Turinabo] and

[Maniraguha] about that in advanceéWe should take no position on whether the withesses
consent to be interview[ed] — that is totally up tontié®

352. On 15 July 2017, Munyeshuli called Turinabo at 3d.m. to inform him that the
Prosecution wanted to meet with nine individudisit the WISP would be in contact with them in
the course of the next week, that the individualsi@ refuse or agree to the meeting, and that if
they agreed the Defence would also be tfi&rén the call, Munyeshuli initially refers to the
Recanting Witnesses as “[t]he four” and then latdhe conversation to Witnesses ANAE/TNN30,
ANAM/TNN31, and ANAN by their first names and to Wess ANAT by his full nam&?
Turinabo responded: “I'll see to it that they andormed tomorrow. [...] They will meet up; they
will say that they were on the Defence side andttey have met such and such persons who told
them this or that. That's it, [...] nothing mor&® Munyeshuli stated that, during this conversation

on 15 July 2017, he relayed Robinson’s message feomsord >*’

353. An intercepted conversation at 4.22 p.m. on 15 2047 reveals that, a short time after
speaking with Munyeshuli, Turinabo informed Ndaggina that the Prosecution wanted to meet
with nine witnesses, including the four Recantingriésses?® In the conversation, Turinabo and
Ndagijimana discussed meeting before hand to fatauh plan, potentially summoning the

witnesses before informing them about the requests, preparing and paying théfi.Turinabo

%1 |n June 2017, Robinson informed Munyeshuli that Ngirabatwanotion for review had been granted and asked
him to let Turinabo knowSeeMunyeshuli, T. 7 April 2021 pp. 44, 45; Exhibit 5D27 (élmexchanges between
Robinson and Munyeshuli on 19 June 2017).

942 Munyeshuli, T. 7 April 2021 p. 46; Exhibit 5D10 (email exchangesveen Robinson and Munyeshuli on 14 and
15 July 2017).

943 Exhibit 5D10 (email exchanges between Robinson and Munyesh(i amd 15 July 2017) (emphasis add&de
also Munyeshuli, T. 7 April 2021 pp. 46, 47. Munyeshuli confirmed Robinson that he would procee8ee
Munyeshuli, T. 7 April 2021 p. 48; Exhibit 5D10 (email exchangesvéeh Robinson and Munyeshuli on 14 and
15 July 2017).

944 seeExhibit 5D4 (intercept of Munyeshuli calling Turinabo ©8 July 2017), pp. 1-5.

945 SeeExhibit 5D4 (intercept of Munyeshuli calling Turinabo ©8 July 2017), pp. 3-5.

946 SeeExhibit 5D4 (intercept of Munyeshuli calling Turinabo b6 July 2017), p. 5.

%7 Munyeshuli, T. 7 April 2021 pp. 47-49.

948 Exhibit P1588 (intercept of Ndagijimana calling Turinasol5 July 2017), pp. 1, 2.

949 Exhibit P1588 (intercept of Ndagijimana calling Turinairo15 July 2017), pp. 3-6.
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did not convey Munyeshuli's message that the wi#esswere free to agree or disagree to the
meeting® Two days later, on 17 July 2017, Ndagijimana caléitness ANAM/TNN31 and told
her that she would be contacted about meetingtihProsecution and that she should refuse:

So, if they do call you, they should be told that you hagat time to meet the Prosecutor, as you
have nothing to add to what you have already told*ftm.

354. Munyeshuli testified that the subsequent calls betwTurinabo, Ndagijimana, and Witness
ANAM/TNN31, asking her to refuse to meet the Progien, do not reflect what he told
Turinabo?®? There is also evidence of subsequent contactseleetWunyeshuli and Turinabo from
15 July up until August 2017 during which Turinatedays,inter alia, information regarding the
progress of the organization of Prosecution’s ingvs with the nine witnesses as well as concerns
from the witnesses who reportedly did not want teeimthe Prosecution and/or wanted to know
whether they would receive training from the Defehefore the meetings® Other conversations
pertain notably to Munyeshuli’'s investigations netiag the sending of the recantation lett&fdn
September 2017, Robinson asked Munyeshuli not tdaco the witnesses until the Prosecution
interviews scheduled later that morth.In November 2017, Robinson and Munyeshuli were
informed of allegations of bribery made by WitnddSAL/TNN6, and both decided to withdraw
from Ngirabatware’s case in December 28%7.

355. During his testimony, Munyeshuli generally assetteat he had been an investigator for the
ICTR and Mechanism since 2003 and that he nevemtianally violated a court order or
influenced any witnes§’ Munyeshuli trusted Robinson, who at all timesstei that they strictly
obey the protective measures and have no diraotoect contact with Prosecution witnesses, and

he scrupulously executed his instructiérfsMunyeshuli acknowledged that he had a legal duty t

90 5ee generallxhibit P1588 (intercept of Ndagijimana calling Turinabalénluly 2017).

91 Exhibit 3D24 (intercept of Ndagijimana calling Witness ANANMIN31 on 17 July 2017), p. 2. The Prosecution
also refers to other communications where the other sgggare also instructed not to meet with the ProsecSien.
Prosecution Final Trial Brief, para. 92.

92 Munyeshuli, T. 7 April 2021 pp. 49-5%ee alsExhibits P1588, 3D24.

93 See e.g., Exhibits P797, P936, P1237, P1238, P1244, P1245, P1256, P1257, P12%9, P1301, P1302, P1351,
P1399, P1538. | note that Exhibits 5D18 and 5D19 werkabgked as involving Munyeshuli.

94 See e.g., Exhibits P780, P782, P908, P924, P925, P975, P1379. During ¢ranieperiod, Munyeshuli produced
reports at his lead counsel's request regarding the tegan letters’ stamps, the DHL waybills, and prisohers
accusations against high ranking peopBee Munyeshuli, T. 7 April 2021 pp. 43, 44, 50, 51; Munyeshuli,
T. 8 April 2021 pp. 4-7, 27-30; Exhibits 5D25, 5D26, 5D28, 502B716.

955 Munyeshuli, T. 7 April 2021 pp. 51, 52; Exhibit 5D30 (emeéchanges between Robinson and Munyeshuli on
8 September 2017).

956 Munyeshuli, T. 7 April 2021 pp. 52, 53; Munyeshuli, T. 8 April 2q81 47-53; Exhibits 5D32, 5D33, P1713.
Munyeshuli testified that he was not aware of any camp#aigoonceal information from him or Robinso8ee
Munyeshuli, T. 8 April 2021 p. 8.

97 SeeMunyeshuli, T. 7 April 2021 p. 49.

958 Munyeshuli, T. 7 April 2021 pp. 25-29, 31, 32, 39, 46-4&mlyeshuli, T. 8 April 2021 pp. 60, 61, 66, 67, 91, 92.
See alsExhibits P1708, P1710, P1714. Munyeshuli indicated thawthgsthe first time he was involved in a case in
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respect all court orders and that he would not Hallewed an instruction if clearly illegdP® He

denied having knowingly exchanged messages witkeRRrgion witnesses through Ngirabatware’s
supporters and explained that, in his understangirahibited contact would be sending someone
to talk to another person with a precise mess&g®lunyeshuli also presented written evidence
from witnesses attesting that he was a skilled stigator, professional, honest, and with a high

level of integrity®®*

2. Findings

356. On 5 August 2016, the Appeals Chamber changed ribieqtion measures in relation to
Witnesses ANAE, ANAM, ANAN, and ANAT, placing exwedinary limitations on either party’s
ability to have contact with these witnesses. Spatly, the Appeals Chamber required each party
to notify the other if it wanted to contact a wisse provided that the WISP alone would ascertain
whether a witness consented to contact with a partg required the WISP to be present and
allowed the opposing party to attend any intervitnat a witness consented %3.The Appeals
Chamber did so because it found “it appropriate the Defence and the Prosecution be aware of
the other party’s contact with the Protected Wisessand for the WISP to seek consent of the
witnesses prior to any such contact and to be ptedering any resulting meeting between the
parties and the witnesse¥® This was done “to safeguard the integrity of anghsstatements by
the Protected Witnesses and to ensure that there isterference with the course of justic&”.
The relevant Protective Orders also prohibit disgte of information identifying the Recanting
Witnesses, directly or indirectly, to any personeotity outside of the Defence and Prosecution

teams’®®

357. | have no doubt that Munyeshuli mentioned the naoigwotected witnesses to Turinabo
during their conversation on 15 July 2017. Althoulgéd did not specifically refer to these

individuals as “witnesses”, there is no other readde inference that can be drawn from their

which four Prosecution witnesses came forward to becomenbefwitnesses and in which two witnesses were
relatives, and that he therefore relied on the instructijiven by his lead counsebeeMunyeshuli, T. 7 April 2021
pp. 45, 46.

%% Munyeshuli, T. 8 April 2021 pp. 36-38ee alsMunyeshuli, T. 8 April 2021 p. 64. At the time, Munyeshditi not
familiarise himself with the Protective Orders of AjwR2009 and 28 January 2010, but he was aware of the Rmetect
Order of 5 August 201&eeMunyeshuli, T. 8 April 2021 pp. 8, 9.

90 Munyeshuli, T. 8 April 2021 p. 6Bee alsMunyeshuli, T. 8 April 2021 pp. 64, 82.

91 seeExhibit 5D34, paras. 3, 4; Exhibit 5D35, paras. 5-7, 10; ExBibR6, paras. 10, 12, 15-17, 19; Exhibit 5D37,
paras. 6, 9, 10, 13, 21, 25, 31; Exhibit 5D38, paras. 10, 11, 1&hiEED39, paras. 9, 10, 12, 13; Exhibit 5D40,
paras. 11, 13, 14, 23; Exhibit 5D41, paras. 9, 11, 12; Exhibit 5D42,.p3ra%0. See alsoWithess MT1,

T. 18 March 2021 p. 69.

%2 protective Order of 5 August 2016, pp. 3, 4.

93 protective Order of 5 August 2016, p. 3.

94 protective Order of 5 August 2016, p. 3.
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conversation, which was conducted by a Defencesiigetor and the team’s resource person and
contained references to the individuals’ anticigatentact by the Mechanism’s witness protection

services for a meeting with the Prosecution inpitessence of the Defence.

358. | am not, however, convinced that, in so sayings¢ghaames, Munyeshuli committed a
crime. In reaching this conclusion, | am mindfuathlurinabo was a resource person for the
Defence during Ngirabatware’s trial and review pedings®® Witness Blaszczyk also recognized
that the protected witnesses’ identities had ajrdssbn revealed by Nzabonimpa to Turinabo in the
course of the preparation of the review on Noven2845% It follows from his prior work on the
Ngirabatwarecase, the evidence of Witness Blaszczyk, andether tof Munyeshuli’'s conversation
with Turinabo, that Turinabo undoubtedly alreadgWrthe identity of the Protected Witnesses and
their status as protected witnesses at the tintkeo€harged disclosure of protected information on
15 July 2017.

359. It follows from the Oxford English Dictionary thahe plain meaning of the term
“disclosure” is: “[t]he action or fact of disclogiror revealinghew or secret informatigrthe action

of making somethingpenlyknown; an instance of thi§®® | am mindful that the ICTY Appeals
Chamber in theJovi¢c Appeal determined that an accused person can uoed fon violation of
protective orders where material has already beésrioded to the public by a third party and the
accused simply engages in a further publicationmaterial which is already in the public
domain®® | also agree that a prior disclosure does notssr#y mean that the information is no
longer protected, that court orders had b#efactdifted, or that their violation would not interfere

with the administration of justic&’

360. However, the situation in this case is clearlyidgtishable from the facts in tlevic case.
Giving additional publicity to protected materia the public domain is plainly different from
telling one individual in a private conversatiorformation that he already knows. It cannot be
reasonably said that Munyeshuli revealed any ifigngj information to Turinabo that was

somehow new or secret to Turinabo or that, in demgn a private conversation, Munyeshuli made

95 protective Order of 5 August 2016, p. 4.

%6 See eg., Witness MT1, T. 18 March 2021 pp. 23, 74, 61, 62, 70; ydshuli, T. 7 April 2021 pp. 64, 68;
Munyeshuli, T. 8 April 2021 p. Bee als&xhibits 1D11, 5D24, 5D27.

%7 SeeWitness Blaszczyk, T. 16 November 2020 p. 61; Exhibit 5D928p24.

98 Oxford English Dictionary, https://www.oed.com/view/Entry7$3?redirectedFrom=disclosure#eid (last accessed
on 25 June 2021), definition 1.a (emphasis added).

99 Jovi¢ Appeal Judgement, para. 30.

970 See In the Case Against Vojislav Sed8lse No. IT-03-67-R77.2-A, Judgement, 19 May 20BegeljAppeal
Judgement of 19 May 2010"), para. 29yi¢ Appeal Judgement, para. 30.
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this information openly knowf.* Accordingly, in the specific circumstances of tbise, | am not
convinced that Munyeshutlisclosedprotected information in violation of the relevarotective
Orders.

361. Even if Munyeshuli’'s conversation can be constrasdorohibited disclosure of protected
information, | am not satisfied beyond reasonaldebd in the circumstances of the present case
that Munyeshuli had the requisiteens redor a violation of Rule 90(A)(ii) of the Rules,&his the
knowledge that disclosure of a particular informatis done in violation of a court ord€f.It is

not disputed that Munyeshuli was aware that proatecheasures were in place and that he was able
to comprehend their contents, including that infation concerning the Recanting Witnesses shall
not be revealed to anyone outside of the Defermm & Nonetheless, considering the position of
Turinabo, who had been an intermediary for the &lmatware’s Defence for many years and
informed of the Recanting Witnesses' identitiesceirat least November 201%,1 am not
convinced beyond reasonable doubt that Munyesmaivingly and wilfully violated the relevant

court orders by mentioning the names of these w#®a® to Turinabo.

362. Turning to the second aspect of Count 3, | havefally considered the evidence and
arguments related to the allegation that Munyegiepleatedly had prohibited indirect contact with
protected witnesses through Turinabo. | am satistat, through his conversation with Turinabo
on 15 July 2017, Munyeshuli initiated indirect cacttwith protected witnesses. This follows from
Munyeshuli telling Turinabo that the Mechanism’dneiss protection services would contact nine
named individual§’® Any doubt as to whether Munyeshuli was only prowdinformation as

opposed to a prompt for action is dispelled byrtbgchange at the end of the conversation:

[Turinabo]: The information will be passed on tomorrow withdefiay to the persons concerned.

971 The circumstances in this case are also different fréamidas Nshogoza’s disclosure of the identity of a protected
witness and that individual's status as such to a thirgy perb previously had no knowledge of the person’s status as a
protected withessSeeNshogozadlrial Judgement, paras. 186-188.

2 See eg., SeseljAppeal Judgement of 19 May 2010, para. Répnidas Nshogoza. Whe Prosecutqr Case

No. ICTR-07-91-A, Judgement, 15 March 2010lg¢hogozaAppeal Judgement”), para. 7Jovic Appeal Judgement,
para. 27. Proof of actual knowledge of an order satitffisselement and, while mere negligence in failing teegamn
whether an order had been made granting protective nesasould never amount to contempt, either wilful blindness
or reckless indifference to the existence of protectivasmes is sufficiently culpable conduct to be punishable as
contempt.See e.g., In the Matter of Vojislav Sedelfase No. IT-03-67-R77.4, Public Redacted Version of lmegt
Issued on 28 June 2012, 28 June 2012, n. R&isecutor vZlatko AleksovskiCase No. IT-95-14/1-AR77, Judgment
on Appeal by Anto Nobilo Against Finding of Contempt, 30 May 2@@ta. 45.

97 seeMunyeshuli, T. 8 April 2021 pp. 8, 9, 36-38, 59, 60, Bde alsdrotective Order of 5 August 2016, p. 4.

974 SeeWitness MT1, T. 18 March 2021 pp. 23, 74, 61, 62, 70; Mshyli, T. 7 April 2021 pp. 64, 68; Munyeshuli,
T. 8 April 2021 p. 7; Witness Blaszczyk, T. 16 November 2028 pExhibits 1D11, 5D24, 5D27; Exhibit 5D9, pp. 23,
24.

975 SeeExhibit 5D4 (intercept of Munyeshuli calling Turinabn 15 July 2017), pp. 1-5.
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[Munyeshuli]: Yes®’®

363. Had initiating contact with the witnesses not bdenpurpose of Munyeshuli’s call, then his
response of “yes” necessarily would have been aiwgrto Turinabo not to be in touch with, in
particular, the Recanting Witnesséslt follows from the evidence described above fhatinabo
immediately called Ndagijimana and that Ndagijimanaurn called Withess ANAE/TNN30 to
convey the information that the WISP would be imtaegt with the witnesses. | am mindful that
Munyeshuli’s full message was not conveyed, narttedy the witnesses had a choice of whether to
attend the interview. In addition, | must note tMainyeshuli consistently dissuaded Turinabo to
give any advice to the witnesses as to whether sheyld agree to meet the Prosecution of fiot,
which raises doubt regarding the Prosecution’s $sgion that Munyeshuli used Turinabo to send
instructions to the Recanting Witnesses in prepmrdor interviews.® That, however, does not
alter the conclusion that thEgirabatware Defence team did have indirect contact with the
witnesses. Munyeshuli’s indirect contact with thénesses, prompted by his conversation with

Turinabo on 15 July 2017, amounted to a violatibthe relevant Protective Orders.

364. This violation, however, must be placed in its gmopontext. | note that, on 5 May 2016,
the Appeals Chamber found that Robinson violatethess protection orders by having direct
contact with Witness ANAH® The Appeals Chamber, having considered Robinssxpanations

976 SeeExhibit 5D4 (intercept of Munyeshuli calling Turinabo 15 July 2017), p. 5.

7" Moreover, subsequent communications from 15 July 2017 to tomdéalf of August 2017 also depict Turinabo
updating Munyeshuli on Turinabo’s direct contact with thgénesses in connection with the case. These later
communications do not appear, however, to have been prormptétlinyeshuli. The evidence mostly shows that
Munyeshuli occasionally inquired about the progress of thenaraon of Prosecution’s interviews with the nine
witnesses and at some point investigated the sending oétheatation letters, as required by the lead coufSsed.
Exhibits P1237 and P1238 (text from Turinabo to Munyeshuli on 17 204y) (Turinabo reporting concerns from
witnesses “including the 4 new ones” as to whether they woelttained); Exhibit P936 (intercept of Munyeshuli
calling Turinabo on 18 July 2017), pp. 1-3 (Munyeshuli infiorgnTurinabo that the Defence had also requested to be
allowed to meet “these people” and recommending thatrjijst be followed closely”); Exhibits P1256 and P1257
(text from Turinabo to Munyeshuli on 26 July 2017) (Turinadyorting that the WISP had begun “to call the 4 to ask
if they have passports”); Exhibits P1269 and P1270 (text franmdbo to Munyeshuli on 26 July 2017) (Turinabo
informing that “[a]ll the 9 have been called” by the WISExhibit P1351 (text from Turinabo to Munyeshuli on
4 August 2017) (Turinabo complaining that Munyeshuli dodssayg anything)See alsdExhibits P780, P782, P975
(Turinabo giving out information he gathered regarding the is$uke sending of the letters), P944, P1202, P1206,
P1244, P1245, P1246, P1238, P1301, P1302, P1379, P1399, P1400. On 10 2Rdgusturinabo indicated to
Munyeshuli that he was “with the 4 guys” and that he “opted {o contact them and hear where they individually
stand” before meeting hingeeExhibit P925 (intercept of Munyeshuli calling Turinabo on 1Qyéat 2017), p. 1. |
have further carefully reviewed other communications evideet@een the Accused, some of them making reference
to Munyeshuli, and | do not find that they bolster the atiegahat Munyeshuli took part in the criminal schei@ee

e.g., ExhibitsP336, P906, P1233, P1234, P1261, P1262, P1369, P1397, P1398.

978 See e.g., Exhibit 5D4 (intercept of Munyeshuli calling Turinabo D& July 2017), pp. 2, 3; Exhibit P797 (intercept
of Turinabo calling Munyeshuli on 16 July 2017), p. 2; Exhibit ®@98tercept of Munyeshuli calling Turinabo on
18 July 2017), pp. 2, 3.

97° SeeProsecution Final Trial Brief, para. 98.

90 prosecutor v Augustin Ngirabatware Case No. MICT-12-29, Decision on Prosecution’s Motion Reggrdi
Protected Witnesses and Ngirabatware’s Motion for Assagtraf Counsel, 5 May 2016 (confidential; declassified on
25 September 201¢)NgirabatwareAppeal Decision of 5 May 2016"), para. 26.
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that it was inadvertent, decided that: “it is stiffint to caution Mr. Robinson to exercise greater
care when seeking to contact witness&S.In that same decision, the Appeals Chamber also
considered whether Robinson had indirect contath thie Recanting Witnesses, but decided that
the Prosecution had not substantiated its cf4fnm view of this situation, the Appeals Chamber
declined the Prosecution’s invitation to enter aankkt prohibition on the then current
Ngirabatware Defence team from having contact with witnessesl stated: “[c]ontact with the
witnesses may therefore take place with their aonaad in accordance with other terms of the

Protective Measures Decision [of 7 May 2005F".

365. Munyeshuli did not indirectly contact witnesses lda own initiative. Munyeshuli called
Turinabo on 15 July 2017 because he was instruiedo so by Robinson, the head of the
NgirabatwareDefence tear®* Indeed, after informing Munyeshuli of the nine néses that the
Prosecution wanted to interview and that the WISRild be contacting them, Robinson stated: “I
would appreciate it if you could inform [Turinabahd [Maniraguha] about that in advance. We
should take no position on whether the witnessesat to be interview[ed] — that is totally up to
them.®®® Robinson’s instruction raises clear concerns ashéointended purpose of informing
Turinabo and Maniraguha in advance and at a mininsumecklessly indifferent to that natural

conclusion that indirect contact with the Recantivignesses will occur as a restfit.

366. Following the instructions of lead counsel is notdefence to a violation of witness
protection order$®” In this case, however, Robinson was warned atfitise instance where
concerns about his improper contact with a witness in breach of the relevant protective
measures and where other concerns related to ehaiomtact with the Recanting Witnesses were
raised by the Prosecution. | consider that Munykeshavho acted on Robinson’s instructions —
should benefit from the same consideration andsua$, | decline to enter a conviction against
Munyeshuli for having indirect contact with witness Instead, | find that there has been a violation

and issue him a warning to closely scrutinize ayafilie witness protection measures in future cases

981 NgirabatwareAppeal Decision of 5 May 2016, para. 26.

982 NgirabatwareAppeal Decision of 5 May 2016, para. 25.

983 NgirabatwareAppeal Decision of 5 May 2016, para. 27.

94 Exhibit 5D10 (email exchanges between Robinson and Munyeshuli ard15aluly 2017).

985 Exhibit 5D10 (email exchanges between Robinson and Munyeshuli and1%5 July 2017).

98¢ The instruction also follows other instructions frombiRson asking Munyeshuli to alert Turinabo to intended WISP
contact with witnesses or to follow up with him wheingsses refus&SeeExhibits 5D24 (email exchanges between
Robinson and Munyeshuli on 9 August 2016) (“[The Proseculias]asked WISP to contact the witnesses (including
ANAH) to see if they consent to be interviewed. [...] Beaontact [Maniraguha] and [Turinabo] if you have not done
so already so they will not be surprised when WISP begimsacting the witnesses.D28, P1716. Munyeshuli
confirmed that Robinson requested him to contact Fatuma iusA2P17 to find out information about Witness
ANAL, but he denied that the Defence team used Fatunsarttact herSeeMunyeshuli, T. 8 April 2021 pp. 53-59.
See alsdxhibit P944.
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and to adhere to his independent duty to upholdch sueasures even if his lead counsel, as

Robinson appears to have done in this instanceuats him to violate them.
3. Conclusion

367. lItis true that any defiance of an order of a chanper seinterferes with the administration
of justice for the purposes of a conviction for mpt, without any gravity threshold, and that no
additional proof of harm to the administration @étice is required® However, the individual facts
of a case must matter, and the judgement and tmeref a Judge in determining what in fact
amounts to an interference with the administratadnjustice must matter before holding an

individual criminally responsible.

368. In this case, | am not convinced that Munyeshulfaot “disclosed” the identity of any
protected witnesses in his conversation with Turnar that his conduct demonstrates that he
knowingly and wilfully violated the relevant coudrders. Although Munyeshuli violated the
relevant Protective Orders through indirect contaith certain Protected Witnesses, | am not
convinced that this should result in criminal rasgbility in the circumstances of this case. He
should instead be warné.For the foregoing reasons, Munyeshuli is not guiltder Count 3 of

theNzabonimpa et alndictment.

B. Violation of Court Orders - Ngirabatware

369. Count 3 of theNgirabatware Indictment charges Ngirabatware with contempt dase

knowing violation of and failure to comply with cdwrders’®®

Paragraph 27 of this indictment
alleges that, on or about 15 August 2015, Ngirahegwhad prohibited contact with

Witness ANAE/TNN3O0, using digital communicationsrir the UNDF.

370. Paragraph 28 of the same indictment alleges tmaim fat least November 2017 until
August 2018, using digital communications from thDF, Ngirabatware disclosed confidential
information to Nzabonimpa who, in turn, forwardetl to Turinabo and/or Ndagijimana.

Specifically, Ngirabatware allegedly shared, diseas and/or revealed: (i) on 27 November 2017,

%7 5eee.g., Nshogozappeal Judgement, para. 85.

%8 Seee.g., Nshogozappeal Judgement, para. SRivic Appeal Judgement, para. 30.

989 Had | convicted Munyeshuli on his count and bearing in mindséimeencing submissions received, he would have
been sentenced to time serv8egin particular, Prosecution Final Trial Brief, paras. 200-202, 20H)-212.See also
Decision of 1 October 2019, paras. 11, 12.

999 seeProtective Order of 7 May 2009; Protective Order of 5us1®016;Prosecutor vAugustin NgirabatwareCase

No. MICT-12-29-R, Decision in Relation to Prosecution Mot for Protective Measures, 24 August 2018
(confidential) (“Protective Order of 24 August 2018") l{ectively in this section, “Protective Orders”).
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the contents of two confidential Registrar's sulmisiss® concerning Witness ANAL/TNNG;
(i) on 27 June 2018, 30 July 2018, and 2 Augusi820identifying information concerning
Witness ANAL/TNNG, her sister, and Witness ANAE/TBDs parents; (iii) on 14 August 2018,
the contents of an order regarding the Prosecwtiaitness lisf®? (iv) on 27 August 2018, an
attempt to independently determine the identity aofprotected witness; and (v) on 30 and

31 August 2018, the identity of Prosecution witessscheduled to testify in the review hearing.

371. The Prosecution relies on the testimony of WitnASAE/TNN30 and on intercepted
communications between the Accused to establishNbaabatware used contraband devite®
contact Witness ANAE/TNN3O0 to personally influerioer to recarif* and to keep Nzabonimpa,
Ndagijimana, and Turinabo directly informed, aftee withdrawal of Robinson and Munyeshuli
from the case, of confidential information concamihe review proceedind® The Prosecution
submits that Ngirabatware had first-hand knowledfj¢éhe operative protective measures, that he
was aware of the confidential nature of the witndsstities and filings he disclosed, and that his

deliberate and repeated violation of court ordbmws that he acted with the requisitens rea®®

372. Inrelation to paragraph 27, Ngirabatware arguasttie Prosecution has failed to discharge
its burden of proof in respect of the allegatiorpodhibited contact with Witness ANAE/TNN30,
considering that this witness lacks credibility dsdot corroborate®’ In addition, Ngirabatware
also challenges the allegation at paragraph 28(heNgirabatwarelndictment related to Witness
ANAL/TNNG,°®® but otherwise does not contest the allegationsnpfoper disclosure charged at
paragraphs 28(ii) to 28(v) of the same indictniént.

991 SeeRegistrar Submission of 13 December 2016; Registrar Sshmiof 11 August 2017.

92 prosecutor v Augustin Ngirabatware Case No. MICT-12-29-R, Order Regarding Lists of Witnesses
13 August 2018 (confidential) llgirabatwareOrder of 13 August 2018").

993 prosecution Final Trial Brief, paras. 9, 24, 48, 131, 138.

994 prosecution Final Trial Brief, paras. 9, 24, 48, 160, 198, feferring tq inter alia, Witness ANAE/TNN30,

T. 26 October 2020 pp. 27, 28.

99 prosecution Final Trial Brief, paras. 129, 130, 132-189, 190, 194referring tq inter alia, Exhibits P480, P493,
P505, P506, P507, P508, P509, P511, P580, P581, P582, P583, P58:9249(P593, P616, P637, P651, P665,
P667, P684, P701 .

99 prosecution Final Trial Brief, paras. 160, 192, 195.

997 Ngirabatware Final Trial Brief, paras. 321, 323, 324,.33

9% Ngirabatware Final Trial Brief, paras. 325-331. In pattic, with regard to the allegation at paragraph 28(i),
Ngirabatware argues that the Prosecution relies on omamessage sent by Nzabonimpa to Turinabo and that the
Prosecution fails to properly attribute the code nam@&/itness ANAL/TNN6 and to substantiate what Nzabonimpa
meant by “[Withess ANAL/TNN6’s alleged code name’s]f8tuSeeNgirabatware Final Trial Brief, paras. 326, 327
referring to Exhibit P480. Ngirabatware also contends that thered evidential basis for concluding whether
Ngirabatware was served with the relevant filings alUN®F, and at what date, and whether it was Ngirabatwaédno
provided Nzabonimpa with protected information and not thierse.SeeNgirabatware Brief, paras. 328, 329.

999 Ngirabatware Final Trial Brief, para. 322.
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373. At the outset, | recall that that the Prosecuti@hribt prove beyond reasonable doubt that
Ngirabatware telephoned Witness ANAE/TNN30 in Aug@®15 while she was in Kampala,
Uganda'®® | therefore dismiss the allegation that the Acdubad prohibited contact with this
protected witness on or around 15 August 2015 asgeld in paragraph 27 of tiNgirabatware

Indictment.

374. Turning to the allegations in paragraph 28 that r&lzatware improperly disclosed
confidential witness information and the contentohfidential filings to his co-Accused, there is
no dispute as to the existence and applicabilitthefrelevant Protective Orders at the time of the
alleged conduct. There is also no dispute thatmfed least November 2017 until August 2018,
Ngirabatware possessed contraband mobile telecomatioms devices and had contact with

Nzabonimpa from the UNDF.

375. With respect to paragraph 28(i), on 27 November72€ie Registry disclosed to the parties
in the Ngirabatwarereview proceedings confidential information regagdiFatuma’s offer of a
bribe to Witness ANAL/TNN6%* On the same day, Nzabonimpa sent a message toalbari
reporting that Ngirabatware had seen a “bad” statenfrom Witness ANAL/TNN6 implicating,
inter alia, Fatuma:

Our person [Ngirabatware] has seen [Witness ANAL/TNINstaff. Bad. The difficult question is

how our person [Ngirabatware] will explain to Tot [Robinson] abibet questions which were

copied. [...] This implicates Fat [Fatuma] [...]. Can ourgmn [Ngirabatware] honey this? He is
asking for urgent advic&?

376. There can be no doubt that Ngirabatware was pawonfidential filings in his own review
hearing and that he was a source of informatiorNfrabonimpa’s during the relevant peri§ef |

am also convinced that the reference’s using varnatof a code name of a relation of Witness
ANAL/TNNG6 in the text messages between Nzabonimpd &urinabo on 27 November and 1
December 2017°* undoubtedly refer to Witness ANAL/TNN6 and to tmelated Registrar

109 seesection 11.B.1.

1001 See Prosecutor v Augustin Ngirabatware Case No. MICT-12-29-R, Order Regarding the Status bigsi
22 November 2017 (confidential), p. Prosecutor v Augustin Ngirabatware Case No. MICT-12-29-R, Defence
Counsel's Motion to Withdraw, 30 November 2017 (public, withficemtial Annex A), Annex A, para. See also
Registrar Submission of 13 December 2016; Registrar Satomisf 11 August 2017.

1002 5eeExhibit P480 (text from Nzabonimpa to Turinabo on 27 Noven20di7). See alscExhibit P482 (text from
Nzabonimpa to Turinabo on 28 November 2017) (“We will cmuebecause she is a liar!”); Exhibit P483 (text from
Nzabonimpa to Turinabo on 28 November 2017).

100356 e.g., Exhibits P580, P590, P591, P593, P616, P637, P651, P665,A8&a7,P701.

1004 Exhibit P480 (text from Nzabonimpa to Turinabo on 27 November 2@xRjibit P493 (text from Nzabonimpa to
Turinabo on 1 December 2017).
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submissions, given the timing of the communicatiansl the supporting evidence regarding the

attribution of these code namé®

377. Considering the precise timing of Nzabonimpa’s tex¢ssage, which was sent in the
evening on the same day the Registry liftedeheartestatus of the relevant submissions, as well
as the express mention by Nzabonimpa that “[Ngivaee] has seen [Witness ANAL/TNNG6's]
stuff”,'%% the only reasonable inference that can be drawhas Ngirabatware at a minimum
discussed with Nzabonimpa the content of the Regissubmissions regarding Witness
ANAL/TNNSG, with reckless indifference to the condidtial status of the filing and to the protective
measures contained in the Protective Orders, amst fikely shared and revealed it himself. |
therefore find sufficiently established the viotatiof court orders as charged in paragraph 28(i) of

the Ngirabatwarelndictment.

378. With regard to the remainder of the allegationsagéxl in paragraphs 28(ii) to 28(v) of the
Ngirabatwarelndictment, | note that Ngirabatware does not esntheni®’ | also observe that the
alleged occurrences of improper disclosure are amsypported by direct evidence in the form of
telecommunications between Ngirabatware and Nzatpei?®® and, in turn, between Nzabonimpa
and Turinabo and/or Ndagijimah®’

379. Specifically, on 27 June 2018, Ngirabatware infadm&abonimpa that the Prosecution had
filed its confidential witness list for the revidvearing:

Good evening. Our person [Ngirabatware] has told me thabMKée Prosecution’s] response
has arrived. Meaning those whom he/she will present. ythe

380. Ngirabatware complained that the Prosecution wasgupseudonyms but said he could
identify Witness ANAL/TNN6 and Witness ANAE/TNN3Ofsather, as well as the individuals who
had been summoned between July and December'28TThe day after, Nzabonimpa forwarded

that information to Turinab®*? who responded that Ngirabatware should identiy temaining

105 5ee e.g., Witness ANAL/TNNG, T. 3 November 2020 pp. 71, 72; WitnBkszczyk, T. 18 November 2020 p. 53;
Exhibits P312, P423, P424, P505, P509, P& alsoProsecution Final Trial Brief, Annex A.1, RP. 20935,
Annex A.2, RP. 2092&ee also supr&ection Il.E.

1006 Exhibit P480 (text from Nzabonimpa to Turinabo on 27 Noven2917).

1007 Ngirabatware Final Trial Brief, paras. 322, 331.

1098 geeExhibits P580, P590, P591, P593, P616, P637, P651, P665, P667PP684,

1099 geeExhibits P199, P582, P610, P611, P612, P613, P614, P617, P634PBBEFP672, P673, P768, P772.

1010 Exhibit P580 (text from Ngirabatware to Nzabonimpa on W®#®J2018).See alsoProsecutor v Augustin
Ngirabatware Case No. MICT-12-29-R, Prosecution Preliminary ListEvidence and Witnesses for the Review
Hearing, 26 June 2018 (confidential).

1011 Exhibit P701 (email from Ngirabatware to Nzabonimpa onu2ie 2018).

1012 Exhibit P671 (text from Nzabonimpa to Turinabo on 28 June 209838:37) (“[...] Our person [Ngirabatware]
has told me that Mkeb'’s [the Prosecution’s] response hagdrileaning those whom he/she will present.”).
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witnesse¥™® On 30 June 2018, Ngirabatware wrote to Nzabonithpa according to Robinson,
Witness ANAL/TNN6 and her sister were on the Prasiea witness list®** which Nzabonimpa

forwarded to Turinabd®*®

381. On 30 July 2018, Ngirabatware confirmed to Nzabgarnthat Witness ANAL/TNN6 and
her sister were Prosecution witnesses and, on 218, that Witness ANAE/TNN30’s parents
were potential Prosecution witnes$&8.Nzabonimpa immediately conveyed this information t

Turinabo!®Y’

382. On 14 August 2018, Ngirabatware revealed to Nzabpaithe contents of the Appeals
Chamber’s confidential order instructing the Prasien to reduce its witness list:
[...] Yesterday, the powerful ones [Judges] said to Mkeé Rrosecution] that the seven [it] had

planned are too many and repeat themselves. They treftered [it] to reduce the number. In
my opinion, [it] will get three of the seven to com&®

383. On 27 August 2018, Ngirabatware told Nzabonimpa, thi the following day, his counsel
would get information about two of the Prosecutsowitnesses, but that he was already “certain”
that one would be Witness ANAL/TNNB On 28 August 2018, the Prosecution disclosed its
unredacted list of witnesses as required by théeBtie Order of 24 August 201%8° and, on

30 and 31 August 2018, Ngirabatware informed Nzabpa, using names, their relation to persons

1013 Exhibit P672 (text from Turinabo to Nzabonimpa on 28 June 2018 a28)33He/she should give them to you so
that we can analyse them early. Has he/she given yoal aate?"); Exhibit P673 (text from Nzabonimpa to Turinabo
on 28 June 2018 at 9:35:47) (“He/she has 7 ututaribwa. Osomp@Xgirabatware] did not get the documents but only
pseudonyms and very little information. But he thinks thist [WWitness ANAL/TNN6] and [Witness ANAE/TNN30]'s
father and all those who had been summoned in July, Augusth@ctNovember and December [...]."). In the specific
context of this conversation and related message, the “@ribiw&” is undeniably a reference to the Prosecution
witnesses even though this attribution was also used for ttenieg Witnesses.

1014 Exhibit P651 (text from Ngirabatware to Nzabonimpa on 30 June) Z04&cording to Totox [Robinson], among
the 7 ututal there is [Witness ANAL/TNNG6] and his/hester.”). Once again, “7 ututal” is a reference toi@pated
Prosecution witnesses in the context of this conversation.

1015 Exhibit P582 (text from Nzabonimpa to Turinabo on 30 JWiSp

1018 Exhibit P590 (text from Ngirabatware to Nzabonimpa on 39 2018); Exhibit P591 (text from Ngirabatware to
Nzabonimpa on 30 July 2018) (“Up to now the Totos [Defence]tdor@w those who will be presented by Mkeb [the
Prosecution]! [...] Except [Witness ANAL/TNN6] and her sistg Exhibit P593 (text from Ngirabatware to
Nzabonimpa on 2 August 2018) (“Mkeb [The Prosecution] coasirta hide the names and statements of his witnesses.
From the new stuff he has just written, | can see thabbtigem is either [Witness ANAE/TNN30]'s father or meth
and that 4 of them are former witnesses including, 1glied. Four others are new including, maybe [...] [Witness
ANAE/TNNS30]'s father and two others that | don’t know. [...].")

1017 SeeExhibit P768 (text from Nzabonimpa to Turinabo on 2 Augadis).

1018 Exhibit P665 (text from Ngirabatware to Nzabonimpa onAlgust 2018).See also Ngirabatwar©rder of

13 August 2018. Nzabonimpa forwarded the information to Nidagija and Turinabo on the same d&geExhibit
P666 (text from Nzabonimpa to Ndagijimana on 14 August 2018)bEXx /72 (text from Nzabonimpa to Turinabo on
14 August 2018).

1019 Exhibit P667 (text from Ngirabatware to Nzabonimpa on 27 Aug0is8).

1020 seeprotective Order of 24 August 2018, p. 3, para. (vii).
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identified, and code namé¥! Nzabonimpa forwarded the information to Ndagijimaand

Turinabo!%??

384. In view of the foregoing, | have no doubt that Ndatware disclosed confidential
information in violation of the Protective Ordersiructing that the Defence shall keep confidential
any information concerning the protected witnessed their identities, that it shall not share,
discuss, or reveal, directly or indirectly, sucformation to any person outside the Defence team,
and that it shall not attempt to make an independetermination of the identity of any protected
witness'®?® | am further satisfied that Ngirabatware’s comneatibpns with Nzabonimpa
demonstrate that he was aware of the confidentaus of filings and of the witnesses’
information. In particular, Ngirabatware expresalgknowledged that the Prosecution was using
pseudonyms to protect the witnesses identitieseblar, Ngirabatware deliberately and repeatedly
disclosed confidential information to his co-Accdse/er an extended period of time. Accordingly,
I am convinced that Ngirabatware possessed theisismens reathat is the knowledge that

disclosure of a particular information is done iolation of a court ordet®**

385. Accordingly, | find beyond reasonable doubt thatirAlgatware knowingly and wilfully
disclosed confidential witness information and tdmntents of confidential filings related to his
review proceedings, as charged at paragraph 2BedlgirabatwareIndictment, and | find him

guilty of Count 3 of theNgirabatwarelndictment.

1021 Exhibit P637 (text from Ngirabatware to Nzabonimpa on 30 Aug048) (“There were 8 people on the list,
including [Witness ANAL/TNNS6], his/her older sister and ifié¢ss ANAE/TNN30] [...]"); Exhibit P684 (email from
Ngirabatware to Nzabonimpa on 30 August 2018) (“The listhef 3 other beekeepers is: the younger sibling of
[Witness ANAL/TNN®6], [Witness TNNS8], [Witness TNN3]Witness ANAE/TNN30] and [Witness TNN7] who was
born in [...]. The last one is the one who wrote a ledtaiusing [Turinabo]”); Exhibit P616 (text from Ngirabatwéoe
Nzabonimpa on 31 August 2018) (“In any case, [Witness ANAL/GN&hd [Witness ANAE/TNN30]'s mother are the
only ones still on the dancing floor. [...].").

1022 Exhibit P610 (text from Nzabonimpa to Turinabo on 30 August 2@E)jbit P634 (text from Nzabonimpa to
Ndagijimana on 30 August 2018); Exhibit P611 (text from Turin@bdzabonimpa on 30 August 2018); Exhibit P612
(text from Nzabonimpa to Turinabo on 30 August 2018); Exhibt3P@ext from Nzabonimpa to Turinabo on 31
August 2018); Exhibit P614 (text from Nzabonimpa to Ndagijiman8brAugust 2018); Exhibit P199 (text from
Nzabonimpa to Ndagijimana on 31 August 2018); Exhibit P617 (text Nzabonimpa to Turinabo on 31 August
2018).

1023 SeeProtective Order of 7 May 2009, pp. 6, 7, paras.i{)),(¢i); Protective Order 06 August 2016, p. 5, para. (vi);
Protective Order of 24 August 2018, pp. 3, 4, paragiv)),(vi).

1024 See e.g., SedeljAppeal Judgement of 19 May 2010, para. I26hogozaippeal Judgement, para. Tavic Appeal
Judgement, para. 27.
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IV. SENTENCING

386. Having found Nzabonimpa, Ndagijimana, and Fatum#ygaf contempt under Count 1 of
theNzabonimpa et alndictment and Ngirabatware guildf contempt under Counts 1 and 3 of the

Ngirabatwarelndictment, | must determine the appropriate sege

387. Rule 90(G) of the Rules provides that the maximuenghty that may be imposed on a
person found to be in contempt shall be a terrmgirisonment not exceeding seven years, or a fine

not exceeding 50,000 euros or the equivalent tiieoedoth.

388. Pursuant to Article 22(3) of the Statute and Rut®(B) of the Rules, | shall take into
account in determining the appropriate sentench faators as the gravity of the offence and the
individual circumstances of the convicted persanwall as factors such aster alia, aggravating
and mitigating circumstances. Rule 125(C) of théeRdurther provides that credit shall be given to
the convicted person for the period, if any, dunvigch he or she was detained in custody pending

surrender to the Mechanism or pending trial or appe
A. Submissions

389. The Prosecution requests that Ngirabatware berssgdeao seven years of imprisonment, to
be served consecutively to his genocide convictml, that Nzabonimpa be sentenced to four years
of imprisonment, Ndagijimana to two and a half weaf imprisonment, and Fatuma to time
served'%?® The Prosecution submits that these sentencestrétiile gravity of the crimes, stressing
that the Accused engaged in an unprecedented atbrated interference scheme, that their
conduct undermines public confidence in the Mecfraniand that deterrence should be a serious

consideration in sentencifgf®°

390. The Prosecution argues that the individual circamsts of the Accused aggravate their
offences, and that evidence of prior good charamtgyersonal circumstances should be given no
weight in mitigation:®?” It underlines that Ngirabatware, already convidimdgenocide, initiated
and directed the criminal scherf?%® The Prosecution further stresses that Nzabonimmh a
Ndagijimana abused their positions of relative atitih as formerbourgmestreand teacher and

school director, respectively, by pressuring andibg ordinary people, including Witness

1025 prgsecution Final Trial Brief, para. 218ee alsdr. 21 June 2021 p. 63.
1926 prosecution Final Trial Brief, paras. 200-205.

1927 prosecution Final Trial Brief, paras. 206-212.

1928 prosecution Final Trial Brief, para. 206.
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ANAM/TNN31 who was a former studeff?® Fatuma also took advantage of the power diffesénti
between her, as the widow of Ngirabatware’s brothed Witness ANAL/TNN6%*°

391. Nzabonimpa and Fatuma submit that any sentencesiedpon them should not exceed the
time already served in detention and that any amidit term of imprisonment would be
disproportionate compared to other contempt cH8&spnsideringjnter alia, that witnesses have

not been threatened in the present ¢&%e.

392. In particular, Nzabonimpa submits that his role wagher that of a leader, an instigator,
nor of a beneficiary, that his involvement was loaselely in the intention to assist Ngirabatware
with exercising his right to review, and that hd dot interact with the Recanting Witnesses, except
Witness ANAN, and never coerced thé¥f He stresses his impeccable behaviour when detained
after his provisional release, and when attendivgy groceeding®>* as well as his role in the
Rwandan communit}?*® his family circumstances, and the consequencedready suffered from

the serious allegations with which he was charg&d.

393. Fatuma submits that, amongst the co-Accused, haviement in the crimes charged in
Counts 1 and 2 of th&lzabonimpa et allndictment was the lowest, that she interferethwi
Witness ANAL/TNNG6 only, without any violence or ago@n, and that the interference attempt did
not succeed®®’ Fatuma also underlines mitigating circumstancesajréng to her personal
situation, including her good character and behrawibile in provisional release in Rwanda, her

family circumstances, and the adverse impact op#reod she spent in detentitii®

1929 prosecution Final Trial Brief, para. 207. The Prosecutiem stresses that Nzabonimpa played a leadership role and
that Ndagijimana was aware of the vulnerability of the mtett withessesSeeProsecution Final Trial Brief, para. 208.
1030 prosecution Final Trial Brief, para. 209.

1031 Nzabonimpa Final Trial Brief, paras. 590, 619; FatumalFirial Brief, para. 199; T. 21 June 2021 pp. 84-87, 92;
T. 22 June 2021 p. 23. The Defence indicates that the Attiase spent 11 months and 19 days in pre-trial detention,
and that a sentence to a fine or of no more than ten arelaenths is comparable to cases with similar face et
before,inter alia, the ICTR and the ICTYSeeNzabonimpa Final Trial Brief, paras. 589, 591, 592; Fatkimal Trial

Brief, paras. 201-208. Alternatively, Nzabonimpa resgsi¢hat any further sentence of imprisonment be suspended on
condition of good behaviouBeeNzabonimpa Final Trial Brief, para. 620; T. 21 J@0R1 p. 90. Fatuma submits that
sentencing her to a fine would be sufficient, and that this $hould be considered paid taking into account the time
spent in detentiorSeeFatuma Final Trial Brief, para. 199ee alsd-atuma Final Trial Brief, para. 208.

19321 21 June 2021 p. 85.

1033 Nzabonimpa Final Trial Brief, paras. 596, 597, 599-602;:1TJuhe 2021 pp. 87, 88.

1034 Nzabonimpa Final Trial Brief, paras. 604-606.

1035 Nzabonimpa Final Trial Brief, paras. 612-618; T. 21 June pp2B88, 91.

1036 Nzabonimpa Final Trial Brief, paras. 607-611; T. 21 June pp2B89-91.

1937 Eatuma Final Trial Brief, paras. 200, 282e alsd-atuma Final Trial Brief, para. 201.

1038 Fatuma Final Trial Brief, paras. 210, 211, 213.
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394. Ngirabatware, in turn, contends that a degreeroéfey is required given the unusual facts
of the case and his exceptional conditions of dietepand invites the Single Judge not to impose

any further penalty beyond the term of imprisonntenwhich he is currently subjet®®

395. Ngirabatware stresses that his conduct was motlvate a desire to pursue the truth
concerning his conviction for genocide and thatehie no evidence that any payments were made
with the intent to influence the action of witnes&¥° Ngirabatware further submits that account
should be taken of his detention conditions sined&s been in effective isolation for a prolonged
period, being the sole detainee at the UNDF withitéd contacts with prison staff and no visits
from family and friends for health reasons, as waslhis age, the loss of his close friend Turinabo,
and other family hardship§**

396. Ndagijimana did not make any submissions in retetisentencing®*?

B. Findings

1. Gravity of the Offences

397. | recall that, with regard to the crime of contenbe most important factors to be taken
into account in determining the appropriate serdeare the gravity of the contempt and the need to
deter repetition and similar conduct by oth8fs.Contempt of the court is a grave offence,
constituting a direct challenge to the integritytoé trial process, and it is necessary for general

deterrence and denunciation to be given high inapee in sentencing policié%™*

398. The scope of the interference in this case — repeatts involving multiple witnesses
spanning nearly three years — renders this amdhgsimost brazen efforts to interfere with the
administration of justice before an internation@unal and underscores the gravity of the offence
charged under Count 1 of the Indictments. Notwéhding, | am mindful that it was not
established that the Accused employed threatssyresor intimidation to secure cooperation and

that the witnesses in some cases seemed all téiognvib exploit Ngirabatware’s need of their

1039 Ngirabatware Final Trial Brief, paras. 332, 352. Ngitalaae does not contest that contempt is a serious offence
but submits that context — in this case, motivation — shioglthken into accouneeNgirabatware Final Trial Brief,
paras. 337, 338.

1040 Ngirabatware Final Trial Brief, paras. 338, 33@e alsd. 22 June 2021 p. 71.

1041 Ngirabatware Final Trial Brief, paras. 340-352, AnnexcBnfidential andex partd, paras. 1-3; T. 22 June 2021
p. 75.

10425ee generalliNdagijimana Final Trial Brief; T. 21 June 2021 pp. 92-116.

1043 5ee e.g., Prosecutor vVojislav SeseljCase No. IT-03-67-R77.3, Public Redacted VersionJatitjement” Issued
on 31 October 2011, 31 October 2011, paraN&hogoza rial Judgement, para. 216.

1044 See e.g., NshogozaTrial Judgement, para. 21@&ferring to The Prosecutor VGAA Case No. ICTR-07-90-R77-l,
Judgement and Sentence, 4 December 2007, para. 10.
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participation in the review hearing to present emereasing demands for money in exchange for
their cooperation. This does not minimize the dgsawaf the offence. This type of interference
remains a major threat to the administration dfiigesand public confidence in the integrity of thes
proceedings. However, the fact that withesses wetehreatened or harmed is a consideration and

places the gravity of the offence in its properteah

399. Moreover, Ngirabatware played the leading role unding and directing the operation,
which he conducted through his co-Accused and stherinterfere with the proper administration
of his case. His conviction for Count 1 of his ktdient reflects his involvement in conduct related
to nearly every aspect of this case. In additi@nishalso convicted under Count 3 of his Indictment
for repeatedly violating court orders and protextmeasures, which is vital to the legacy of the

ICTR and the success of the work of Mechanism.

400. Nzabonimpa and Ndagijimana also engaged in a watge of serious misconduct
involving multiple witnesses, but their conduct, ilwhsignificant, is not as far reaching in the
overall interference in thElgirabatwarecase as that of Ngirabatware. Fatuma’s role irrfierieg

in the Ngirabatwarecase was relatively minor in comparison, as itliocaped only one witness. It

nonetheless remains serious, but also must bedpia@dntext. | am mindful too that Nzabonimpa,

Ndagijimana, and Fatuma in many cases were actirlgebalf and at the behest of Ngirabatware.

2. Individual Circumstances of the Accused

401. | have further considered the Prosecution’s anceded’s submissions on aggravating and
mitigating circumstances for each Accused. | hawdewdiscretion in determining what constitutes

aggravating and mitigating circumstances and thighto be accorded to such circumstan€és.

(a) Aggravating Circumstances

402. | do not find that the Prosecution has proven aggravating circumstances against the
Accused. The nature of the interference and eacuged’s relative role in it has been taken into
account in considering the gravity of the offencékewise do not find that any of the Accused
abused their position of authority in relation méerfering with the case. As noted in the Judgement
| have not found that pressure was placed to beathe witnesses and that in many cases the

witnesses sought to exploit the situation for tle@n financial gain.

104 seee.g., Nshogozalrial Judgement, para. 220.
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(b) Mitigating Circumstances

403. In mitigation, | have taken into consideration Naainpa’s, Ndagijimana’'s, and Fatuma’'s
comportment since their arrest, including whileeasled in Rwanda and during the trial
proceedings, and the general evidence pertainirigeio good character and positive roles in their
local communities, to which | have accorded someghte | am also mindful of the family
circumstances of Nzabonimpa and Fatuma and of éngopal hardship of their prolonged trial in
the context of the global pandemic. | have alregishgn due weight to the fact that it had not been
established beyond reasonable doubt that any oAtoesed improperly brought pressure in the
form of express or implied threats or intimidatias charged. |, however, do not consider that the
fact that Fatuma’s interference with Witness ANANNG failed to produce the expected results

diminish or mitigate her responsibility for the pase of sentencing.

404. Turning to Ngirabatware’s mitigating circumstancek. have carefully considered
submissions regarding his age, family circumstaraed hardship of his detention in the context of
the global pandemic, and find that they should dodytaken into account in determining the
modalities of his sentence. | have, however, a@daio weight to Ngirabatware’s claim that his
conduct was motivated by a desire to pursue thé,teonsidering the means he chose to do so

amounted to an elaborate criminal scheme.

(c) Credit for Time Served

405. Finally, | note that Nzabonimpa, Ndagijimana, andtufma were arrested on
3 September 2018 on the basis of the present cohtemarge¥*® and that each spent more than
eleven months in pre-trial detention prior to thaiovisional release on 22 August 202Y. They
were subsequently unconditionally released on Idte®eber 2020 before the commencement of
the trial?®*® It follows that Nzabonimpa, Ndagijimana, and Faguare entitled to credit for time

served pursuant to Rule 125(C) of the Rules.

406. Ngirabatware’s detention pending the present that not been on the basis of the
Ngirabatwarelndictment but of the sentence of 30 years’ inprisent imposed by the Appeals
Chamber after affirming his genocide convictidffS.He is therefore not entitled to credit for time
served. |, however, am of the view that any custiodentence for contempt charges shall run

concurrently with the sentence that he is curresglying.

1046 T 13 September 2018 p. 4
1047 SeeRegistrar’s Submission in Relation to Provisional Rele2@éyugust 2019 (confidential), paras. 1, 2.
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C. Conclusion

407. In light of the above and having considered thevigyaof the crimes for which
Nzabonimpa, Ndagijimana, and Fatuma are convicasdwell as all relevant aggravating and
mitigating circumstances, | consider that the appate sentence to impose on them respectively is

time served.

408. Taking into account all the relevant circumstaregsliscussed above, including the gravity
of the crimes as well as any relevant aggravating enitigating circumstances, | sentence
Ngirabatware to two years of imprisonment to beegrconcurrently with the sentence of 30 years

of imprisonment that he is already serving.

1048 SeeDecision of 11 September 2020, para. 14.
1049 pppeal Judgement, para. 279.
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V. DISPOSITION

FOR THE FOREGOING REASONS, pursuant to Articles 21 and 22 of the Statute and

Rules 90, 122, 125, and 126 of the Rules, I, Judge Vagn Joensen, FIND:

(1) Anselme Nzabonimpa, Jean de Dieu Ndagijimana, and Marie Rose Fatuma
GUILTY, pursuant to Article 1(4)(a) of the Statute and Rule 90(A)(iv) of the Rules, of
Count 1 of the Nzabonimpa et al. Indictment for having interfered with the administration of
justice, NOT GUILTY of Count 2 of the Nzabonimpa et al. Indictment (incitement to

interfere with the administration of justice), and SENTENCE them respectively to TIME
SERVED;

(i1) Dick Prudence Munyeshuli NOT GUILTY of Count 3 of the Nzabonimpa et al.
Indictment (violation of court orders) and issue a warning to him to closely scrutinize

applicable witness protection measures in future cases; and

(iii)  Augustin Ngirabatware GUILTY, pursuant to Article 1(4)(a) of the Statute and Rule
90(A)(ii), (iv) of the Rules, of Counts 1 and 3 of the Ngirabatware Indictment for having
interfered with the administration of justice and violated court orders, NOT GUILTY of
Count 2 of the Ngirabatware Indictment (incitement to interfere with the administration of
justice), and SENTENCE him to TWO YEARS OF IMPRISONMENT, which shall run

concurrently with the sentence of 30 years of imprisonment that he is already serving.

Done in English and French, the English version being authoritative.

7P

Jud agn Joens{n
Single Judge

Pronounced on 25 June 2021 and filed in writing on 20 September 2021 at Arusha, Tanzania.

[Seal of the Mechanism]
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