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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal”, respectively) is seised of
an appeal by Zdravko Tolimir (“Tolimir”) against the judgement rendered by Trial Chamber II of
the Tribunal (“Trial Chamber”) on 12 December 2012 in the case of Prosecutor v. Zdravko Tolimir,

Case No. IT-05-88/2-T (“Trial Judgement”).!

I. INTRODUCTION

A. Background

2. The underlying events giving rise to this case occurred in the Srebrenica and Zepa enclaves,
' in Bastern Bosnia, between 1992 and 1995.% During the relevant time, Tolimir was an Assistant
Commander and the Chief of the Sector for Intelligence and Security Affairs of the Main Staff of
the Army of the Republika Srpska (“VRS”).? |

3. Tolimir was charged with eight counts pursuant to Articles 3, 4, and 5 of the Statute of the
Tribunal (“Statute”): Genocide (Count 1), Conspiracy to Commit Genocide (Count 2),
Extermination (Count 3), Murder (Count 4 and Count 5), Persecutions (Count 6), Inhumane Acts
through Forcible Transfer (Count 7), and Deportation (Count 8) pursuant to Article 7(1) of the
Statute* through his participation in two distinct joint criminal enterprises:5 a joint criminal
enterprise (“JCE”) to murder thousands of able-bodied Bosnian Muslim men and boys captured
from Srebrenica between 11 July 1995 and 1 November 1995 (“JCE to Murder”),6 and a JCE to
force the Bosnian Muslim population out of the Srebrenica and Zepa enclaves from about

8 March 1995 through to the end of August 1995 (“JCE to Forcibly Remove:”).7

4; The Indictment alleged that following the fall of the Srebrenica enclave on 11 July 1995,
members of the VRS and Republika Srpska Ministry of Interior (“MUP”) (collectively, “Bosnian
Serb Forces™”) transported thousands of Bosnian Muslim women, children and elderly who had
gathered in PotoCari to the territory held by the Army of Bosnia and Herzegovina (“ABiH”).8 It
alleged that following a VRS attack on Zepa in July 1995, the Bosnian Muslim civilian population

For ease of reference, two annexes are appended: Annex A — Procedural History and Annex B — Cited Materials and
Defined Terms.

Trial Judgement, para. 1.

Trial Judgement, paras 2, 83.

Indictment, paras 10-69.
Indictment, paras 10-69. <
Indictment, paras 10, 18-23, 25, 27.

Indictment, paras 35-46, 67.
Indictment, paras 40-47.
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was transported out of Zepa to ABiH-held territory.” The Indictment further alleged that in the
morning of 13 July 1995, a large-scale and systematic murder operation against the Bosnian
Muslim men from Srebrenica began and continued through July and August 1995 in the Bratunac
and Zvornik areas.™ It further alleged that from 1 August through 1 November 1995, members of
the Bosnian Serb Forces part101pated in an organised and comprehensive effort to conceal the

killings in these areas.’

5. The Trial Chamber found that the two JCEs alleged in the Indictment were established
beyond reasonable doubt. It found that Tolimir significantly contributed to the achievement of the
common plans and shared the intent of the JCEs’ members.'? The Trigl Chamber declared Tolimir
guilty pursuant to Article 7(1) of the Statute of genocide, conspiracy to commit | genocide,
extermination, - persecutions, and inhumane acts through forcible transfer as crimes against
humanity,” as well as murder as a violation of the laws or customs of war."* He was sentenced to

life imprisonment.15

B. The Appeal

6. Tolimir submits 25 grounds of appeal challenging his convictions and sentence.'® He
requests that the Appeals'Chamber overturn his convictions in their entirety, or, in the alternative, to
significantly reduce his sentence.'” The Prosecution responds that Tolimir’s appeal should be

dismissed in its entirety.'® The Prosecution did not lodge an appeal.

7. The Appeals Chamber heard oral submissions regarding this appeal on 12 November 2014.

° Indictment, paras 51-57.

10 Indictment, paras 21, 21.1-21.16.

I Indictment, para. 23.

> Trial Judgement, paras 1040, 1071, 1093-1095, 1129.

3 Trial Judgement, para. 1239. Tolimir was found guilty under the first and the third form of JCE liability. See Trial
Judgement, paras 1093-1095, 1129, 1144, 1154.

The Trial Chamber by majority found Tolimir guilty of murder both as a violation of the laws or customs of war and
as a crime against humanity pursuant to Articles 3 and 5(a) of the Statute, but in accordance of the principles of
cumulative convictions did not enter a conviction for murder as a crime against humanity. See Trial Judgement,
paras 1187, 1204, 1240.

Trial Judgement, para. 1242.

16 Notice of Appeal, para. 338; Appeal Brief, paras 6-519.

7 Notice of Appeal, paras 337-338; Appeal Brief, para. 519.

'8 Response Brief, para. 351.

15
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II. STANDARD OF REVIEW

8. The Appeals Chamber recalls the applicable standards of appellate review pursuant to
Article 25 of the Statute. The scope of appellate review is restricted to errors of law having the
potential to invalidate the trial chamber’s decision, and errors of fact that have occasioned a
miscarriage of justice.” In exceptional circumstances, the Appeals Chamber will also hear appeals
where a party has raised a legal issue that would not lead to the invalidation of the trial judgement

but that is nevertheless of general significance to the Tribunal’s jurisprudence.20

9. A party alleging an error of law must provide arguments in support of that assertion, and an
explanation as to how the alleged error invalidates the decision.”! An allegation of an error of law
which has no chance of changing the outcome of a decision may be rejected on that basis.”*
However, even if the party’s arguments are insufficient to support the contention of an error, the
Appeals Chamber may still conclude for other reasons that there is an error of law.”> Where an
appellant alleges an error of law on the basis of a lack of a reasoned opinion, the appellant must
identify the specific issues, factual findings, or arguments which the trial chamber is alleged to have

omitted, and must explain why this omission invalidates the decision.**

10. The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or
not they are correct.”> Where the Appeals Chamber identifies an error of law in the trial judgement
arising from the application of an erroneous legal standard, the Appeals Chamber will articulate the
proper legal standard and review the relevant factual findings of the trial chamber accordingly.26 In
so doing, the Appeals Chamber not only corrects the legal error, but, when necessary, also applies
the correct legal standard to the evidence contained in the trial record and determines whether it is

convinced beyond reasonable doubt as to the factual finding challenged by the appellant, before that

¥ Popovi¢ et al. Appeal Judgement, para. 16; Dordevi¢ Appeal Judgement, para. 13; Sainovi¢ et al. Appeal

Judgement, para. 19.

Popovic¢ et al. Appeal Judgement, para. 16;
Judgement, para. 19.

Popovi¢ et al. Appeal Judgement, para. 17; Dordevi¢ Appeal Judgement, para. 14; Sainovi¢ et al. Appeal
Judgement, para. 20.

Popovi¢ et al. Appeal Judgement, para. 17,
Judgement, para. 20.

Popovicé et al. Appeal Judgement, para. 17; Dordevi¢ Appeal Judgement, para. 14; Sainovi¢ et al. Appeal
Judgement, para. 20.

Popovic¢ et al. Appeal Judgement, para. 17; Dordevi¢ Appeal Judgement, para. 14; Sainovi¢ et al. Appeal
Judgement, para. 20.

Popovi¢ et al. Appeal Judgement, para. 18; Dordevi¢ Appeal Judgement, para. 15; Sainovi¢ et al. Appeal
Judgement, para. 21.

Popovi¢ et al. Appeal Judgement, para. 18; Dordevi¢ Appeal Judgement, para. 15; Sainovi¢ et al. Appeal
Judgement, para. 21.

20 Dordevi¢ Appeal Judgement, para. 13; Sainovi¢ et al. Appeal

21

2 Dordevi¢ Appeal Judgement, para. 14; Sainovi¢ et al. Appeal

23
24
25

26
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finding is confirmed on appeal.27 The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account evidence referred to by the trial chamber in
the body of the judgement or in a related footnote, and evidence contained in the trial record and

referred to by the parties.28

11. Regarding alleged emrors of fact, the Appeals Chamber will apply a standard of
reasonableness.”” The Appeals Chamber will only substitute its own findings for those of the trial
chamber in instances where no reasonable trier of fact could have reached the original decision.*
The Appeals Chamber applies the same reasonableness standard to alleged errors of fact regardless
of whether the finding of fact was based on direct or circumstantial evidence.*! Furthermore, only
an error of fact which has occasioned a miscarriage of justice will cause the Appeals Chamber to

overturn a trial chamber’s decision.>?

12. In determining the reasonableness of a trial chamber’s findings, the‘Appeals Chamber will
not lightly disturb the trial chamber’s findings of fact.”® The Appeals Chamber recalls, as a general
principle, that:

f...], the task of hearing, assessing and weighing the evidence presented at trial is left primarily to the Trial
Chamber. Thus, the Appeals Chamber must give a margin of deference to a finding of fact reached by a Trial
Chamber. Only where the evidence relied on by the Trial Chamber could not have been accepted by any
reasonable tribunal of fact or where the evaluation of the evidence is “wholly erroneous” may the Appeals

Chamber substitute its own finding for that of the Trial Chamber.>*

13. In order for the Appeals Chamber to assess the arguments presented, a party must present its
case clearly, logically, and exhaustively.>® The appealing party is expected to provide precise

references to relevant transcript pages or paragraphs in the decision or judgement to which

Popovi¢ et al. Appeal Judgement, para. 18; Pordevi¢ Appeal Judgement, para. 15; Sainovi¢ et al. Appeal
Judgement, para. 21.

Popovi¢ et al. Appeal Judgement, para. 18; Dordevic Appeal Judgement, para. 15; Sainovi¢ et al. Appeal
Judgement, para. 21. '
Popovic et al. Appeal Judgemcnt para. 19; Dordevié Appeal Judgement, para. 16; Sainovi¢ et al. Appeal
Judgement, para. 22.

Popovic et al. Appeal Judgement, para. 19; Dordevi¢ Appeal Judgement, paras 16, 18; Sainovi¢ et al. Appeal
Tudgement, paras 22, 24.

Popovi¢ et al. Appeal Judgement, para. 19; Dordevi¢ Appeal Judgement, para. 16; Sainovi¢ et al. Appeal
Judgement, para. 22.

Popovic¢ et al. Appeal Judgement, para. 19; Dordevi¢ Appeal Judgement, para. 16; Sainovié et al. Appeal
Judgement, para. 22.

Popovi¢ et al. Appeal Judgement, para. 20; Dordevi¢ Appeal Judgement, para. 17; Sainovi¢ et al. Appeal
Judgement, para. 23.

Kupreskic et al. Appeal Judgement, para. 30. See also Dordevi¢ Appeal Judgement, para. 17; Saznovzc et al. Appeal
Judgement, para. 23; BoSkoski and Tarculovski Appeal Judgement, para. 14; Mrksic and Sljivanéanin Appeal
Judgement, para. 14; Marti¢ Appeal Judgement, para. 11.

Sainovi¢ et al. Appeal Judgement, para. 26; Boskoski and Taréulovski Appeal Judgement, para. 17; D. MiloSevic
Appeal Judgement, para. 16; Krajisnik Appeal Judgement, para. 16; Martic Appeal Judgement, para. 14.

27
28
29
30
31
32
33

34

35
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challenges are being made.>® Furthermore, the Appeals Chamber cannot be expected to consider a
party’s submissions in detail if they are obscure, contradictory, vague, or suffer from other formal
and obvious insufficiencies.’” Moreover, arguments lacking the potential to result in the revision or
reversal of the impugned decision may be immediately dismissed by the Appeals Chamber without
consideration on the merits.”® The Appeals Chamber has the inherent discretion to select which
submissions merit a detailed reasoned opinion in writing, and may dismiss arguments which are

evidently unfounded without providing detailed reasoning.>’

14.  The Appeals Chamber recalls that it has identified the types of deficient submissions on
appeal which need not be considered on the merits.* In particular, the Appeals Chamber will
dismiss without detailed analysis: (i) arguments that fail to identify the challenged factual findings,
that misrepresent the factual findings or the evidence, or that ignore other relevant factual findings;
(ii) mere assertions that the trial chamber must have failed to consider relevant evidence, without
showing that no reasonable trier of fact, based on the evidence, could have reached the same
conclusion as the trial chamber did; (iii) challenges to factual findings on which a conviction does
not rely, and arguments that are clearly irrelevant, that lend support to, or that are not inconsistent
with the challenged finding; (iv) arguments that challenge a trial chamber’s reliance or failure to
rely on one piece of evidence, without explaining why the conviction should not stand on the basis
of the remaining evidence; (v) arguments contrary to common sense; (vi) challenges to factual
~ findings where the relevance of the factual finding is unclear and has not been explained by the
appealing party; (vii) mere repetition of arguments that were unsuccessful at trial without any
demonstration that their rejection by the trial chamber constituted an error warranting the
intervention of l;he Appeals Chamber; (viii) allegations based on material not on the trial record; (ix)
mere assertions unsupported by any evidence, undeveloped assertions, or failure to articulate errors;

(x) mere assertions that the trial chamber failed to give sufficient weight to evidence or failed to
Popovi¢ et al. Appeal Judgement, para. 22; Practice Direction on Formal Requirements for Appeals from
Judgcment, IT/201, 7 March 2002, paras 1(c)(iii)-(iv), 4(b)(1)-(ii). See also Dordevi¢ Appeal Judgement, para. 19;
Sainovi et al. Appeal Judgement, para. 26.

DPordevid Appeal Judgement, paras 19-20; Sainovic et al. Appeal Judgement, paras 26-27. See Ngirabatware Appeal
Judgement, para. 12.

Popovi¢ et al. Appeal Judgement, para. 22; Dordevlc‘ Appeal Judgement, para. 19; Sainovi¢ et al. Appeal
Judgement, para. 26. See also BoSkoski and Taréulovski Appeal Judgement, para. 16.

®Popovic et al. Appeal Judgement, para. 18; D. MiloSevi¢ Appeal Judgement, para. 16, citing Mrksi¢ and
Stjivandanin Appeal Judgement, para. 17, Krajisnik Appeal Judgement, para. 16, Marti¢ Appeal Judgement, para.
14, Strugar Appeal Judgement, para. 16. See Ndahimana Appeal Judgement, para. 12; Mugenzi and Mugiraneza
Appeal Judgement, para. 16; Gatete Appeal Judgement, para. 12. '
Pordevi¢ Appeal Judgement, para. 20; Sainovic et al. Appeal Judgement, para. 27; Strugar Appeal Judgement, paras
17-24 (citing, inter alia, Brdanin Appeal Judgement, paras 17-31).

Popovic et al. Appeal Judgement, paras 22-23; Dordevic¢ Appeal Judgement, paras 19-20; Sainovic et al. Appeal
Judgement, paras 26-27. See also Krajisnik Appeal Judgement, paras 17-27.

interpret evidence in a particular manner.*!

36

37

38

40

41
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15. Finally, where the Appeals Chamber finds that a ground of appeal, presented as relating to
an alleged error of law, formulates no clear legal challenge but challenges the trial chamber’s
factual findings in terms of its assessment of evidence, the Appeals Chamber will either analyse
those alleged factual errors to determine the reasonableness of the impugned conclusions or refer to

the relevant analysis under other grounds of appeal to which the facts relate.*?

2 Popovié et al. Appeal Judgement, para. 18; Dordevi¢ Appeal Judgement, para. 21; D. MiloSevi¢ Appeal Judgement,
para. 18. See also Strugar Appeal Judgement, paras 252, 269.
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IHI. PRELIMINARY MATTERS

A. Judicial notice of adjudicated facts (Ground of | Appeal 1)

16.  In its Adjudicated Facts Decision, the Trial Chamber found that 523 of the proposed 604
facts submitted by the Prosecution (“Proposed Facts”) were suitable for judicial notice
(“Adjudicated Facts”, or alternatively, “Facts™).* It considered that these Adjudicated Facts would

further the interests of justice without prejudicing Tolimir’s fair trial ri ghts.*

17. Tolimir submits that the Trial Chamber erred in law by judicially noticing the Adjudicated
Facts from the trial and appeal judgements in the Krstic and Blagojevic and Jokic cases proposed by
the Prosecution for judicial notice.*> He asserts that most of the Adjudicated Facts significantly
affected the outcome of the trial, that the Trial Chamber erred in its assessment of those Facts, and
that these errors invalidate the Trial Judgement.46 Tolimir raises three challenges to the Trial
Chamber’s findings: first, he submits that the Trial Chamber erred by taking judicial notice of the
Adjudicated Facts instead of making its own findings on the same evidence supporting the
Adjudicated Facts;*' second, he contends that the Trial Chamber erred by taking judicial notice of
Adjudicated Facts that went to the core of the case,*® despite its expressed indication that it would
not do so;49 and third, he challenges the Trial Chamber’s use of sub-headings in the Annex to the
Adjudicated Facts Decision, which, in his submission, may have prejudiced the outcome of the trial
proceedings.so To correct these errors, Tolimir requests that the Appeals Chamber formulate the
correct legal standard and review all the Trial Chamber’s findings based on the Adjudicated Facts,

or alternatively order a retrial.*!

18. The Prosecution responds that Tolimir’s submissions should be dismissed as he fails to

show an error in the Trial Chamber’s findings, repeats his arguments made at trial, and fails to show

how any error would invalidate any of his convictions.”

* Adjudicated Facts Decision, paras 36-37.

4“4 Adjudicated Facts Decision, para. 37.

* Appeal Brief, para. 6. The Appeals Chamber understands Tolimir to refer to the Adjudicated Facts Decision in
which the Trial Chamber took judicial notice of 523 of the proposed 604 adjudicated facts from the trial and appeal
judgements in the Krsti¢ case and the Blagojevic and Jokic case. See also Notice of Appeal, para. 7.

Appeal Brief, paras 6, 21. See also Notice of Appeal, para. 7.

7 See Appeal Brief, paras 13-20; Reply Brief, paras 4, 7-12.

8 See Adjudicated Facts Decision, paras 32-33.

4 See Appeal Brief, paras 7, 9-11; Reply Brief, paras 3-6.

0 Appeal Brief, paras 8-9.

51 Appeal Brief, para. 21.

52 Response Brief, para. 13.

46
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1. The Trial Chamber’s reliance on additional evidence

(a) Submissions

19. Tolimir submits that as the underlying purpose of taking judicial notice of adjudicated facts
is to avoid the repetitious presentation of evidence concerning facts already proven in other
completed Tribunal cases, the Trial Chamber was obliged to either instruct the Prosecution to
reduce the amount of evidence presented in its Rule 65ter list, or prohibit the Prosecution from

producing evidence on the issues to which the Adjudicated Facts related.”

20. Tolimir further submits that by judicially noticing the Adjudicated Facts the Trial Chamber
created a presumption of their accuracy. He claims that “a decision on judicial notice of a fact loses
its meaning if the moving party present evidence about the fact in issue”.>* Tolimir contends that
the Trial Chamber made numerous factual findings in which Adjudicated Facts have been supported
or amplified by other evidence. He argues that whenever evidence is presented to a trial chamber,
the trial chamber should refrain from relying on the adjudicated facts and should make its own

factual ﬁndings.55

21. In response, the Prosecution submits that the judicial economy attained through judicial
notice of adjudicated facts does not prevent the Trial Chamber from considering other relevant
evidence when making a factual ﬁnding.56 The Prosecution also contends that additional evidence
in support of judicially noticed adjudicated facts is necessary in anticipation of possible attempts by
the accused to rebut the presumption of accuracy attaching to judicially noticed facts.”” It further
contends that adjudicated facts do not per se provide a complete record of events and must therefore
be supplemented with further evidence.® The Prosecution asserts that the Trial Chamber

“proceeded with appropriate caution” where doubtful as to the accuracy of an Adjudicﬁted Fact.”

22.  Tolimir replies, inter alia, that contrary to the Prosecution’s submissions, he argued that
taking judicial notice of adjudicated facts does not prohibit a trial chamber from considering other
evidence, but instead obliges a trial chamber to prohibit the Prosecution from presenting repetitive

evidence on the same issue.®® He submits that the Trial Chamber’s decision to take judicial notice of

53 Appeal Brief, paras 13, 19.

* Appeal Brief, paras 14-16, citing Trial Judgement, para. 76.

55 Appeal Brief, paras 16, 18. See also Reply Brief, para. 12.

3¢ Response Brief, para. 12.

57 Response Brief, para. 12. See Response Brief, para. 10, citing Adjudicated Facts Decision, para. 9, which quotes
Karemera Adjudicated Facts Appeal Decision of 16 June 2006, para. 42. The Prosecution also cites Karemera
Adjudicated Facts Appeal Decision of 16 June 2006, para. 49.

Response Brief, para. 12.

Response Brief, para. 10, citing Trial Judgement, nn. 1438, 1640.

Reply Brief, para. 4.

58
59
60
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the Adjudicated Facts did not achieve judicial economy as “voluminous material on which those

facts were based” was also admitted into evidence.™!

(b) Analysis

23. Rule 94(B) of the Rules aims to achieve judicial economy by “avoiding the need for
evidence in chief to be presented in support of a fact already previously adjudicated”62 while
“ensuring the right of the accused to a fair, public, and expeditious trial”.®® Thus, while judicial
economy is a desirable objective in the administration of justice it must nonetheless be balanced
against other important considerations in ensuring the faimess of trials and compliance of the
proceedings with the Rules of the Tribunal. The admission or exclusion of evidence is one such

important consideration.

24.  The Appeals Chamber recalls that pursuant to Rule 89(C) of the Rules “[a] Chamber may

admit any relevant evidence which it deems to have probative value”, and that:

Deference is afforded to the Trial Chamber’s discretion in these decisions because they “draw]...]
on the Trial Chamber’s organic familiarity with the day-to-day conduct of the parties and practical
demands of the case, and require[] a complex balancing of intangibles in crafting a case-specific
order to properly regulate a highly variable set of trial proceedings.64

Furthermore, the Appeals Chamber recalls that judicial notice under Rule 94(B) of the Rules “does
not shift the ultimate burden of proof, which remains with the Prosecution” rather it operates “only
to relieve the Prosecution of its initial burden to produce evidence on the point”.65 It is open to a
party wishing to contest the judicially noticed adjudicated facts to present evidence in rebuttal of the

presumption of accuracy attaching thereto.”®

25. Accordingly, a party relying on an adjudicated fact does not have to produce vfurther
evidence in proof of that fact, however, it may nonetheless seek to do so. Whether such additional
evidence is in fact admitted will ultimately depend upon a trial chamber’s discretionary powers. The
Appeals Chamber sees no error in the Trial Chamber’s decision to admit evidence relevant to facts

established in the Adjudicated Facts. Tolimir’s arguments in this regard are therefore dismissed.

6! Reply Brief, para. 8.

2 Karemera Adjudicated Facts Appeal Decision of 29 May 20009, para. 20. See also Mladic¢ Adjudicated Facts Appeal
Decision, para. 24, citing Karemera Adjudicated Facts Appeal Decision of 16 June 2006, para. 39.

8 Miadi¢ Adjudicated Facts Appeal Decision, para. 24, citing Karemera Adjudicated Facts Appeal Decision of

16 June 2006, para. 39.

Tolimir Appeal Decision of 27 January 2006, para. 4. See also Simba Appeal Judgement, para. 19.

8 Karemera Adjudicated Facts Appeal Decision of 16 June 2006, para. 42.

8 Nikoli¢ Adjudicated Facts Appeal Decision, para. 11. See also D. MiloSevi¢ Adjudicated Facts Appeal Decision,
para. 16; Slobodan MiloSevi¢ Adjudicated Facts Appeal Decision, p. 4.
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26.  The Appeals Chamber recalls that it is firmly established that a trial chamber must
independently assess the totality of the evidence before it, notwithstanding its decision to take
judicial notice of adjudicated facts.”” Accordingly, there is no merit to Tolimir’s submission that
reliance on an adjudicated fact, which “is based on the same evidence as in the current
proceedings”, per se divests a trial chamber of its main role of independently assessing evidence.®®
Furthermore, considering that a trial chamber possesses the discretion to determine the evidence on
which it will ultimately rely and the weight to be assigned thereto,” the Appeals Chamber finds no
basis for Tolimir’s contention that where a trial chamber is presented with evidence upon which an
adjudicated fact is based or evidence in excess of that evidence, the trial chamber should ignore the
adjudicated fact of which it has taken judicial notice, and restrict itself to the evidence on the record
in tﬁe case before it.” Moreover, Tolimir fails to identify any specific failure on the part of the Trial
Chamber to independently assess the totality of the evidence in the case and arrive at its own
conclusions. In this respect, the Appeals Chamber notes that the Trial Chamber specifically stated
that it “assessed the weight of the Adjudicated Facts, taking into consideration the totality of

evidence”.”! Tolimir’s arguments discussed above are thus dismissed.

2. Judicial notice of facts going to the core of the case

(a) Submissions

27. Tolimir states that the Trial Chamber took judicial notice of a number of Adjudicated Facts
that went to the core of the case,”> despite its indication in the Adjudicated Facts Decision that it
would not serve the interests of justice to do so.”” He also asserts that the Adjudicated Facts
Decision fails to explain the criteria used to determine which Adjudicated Facts went to the core of

the case.”*

28. Tolimir further submits that, although these Adjudicated Facts clearly go to the core of the
case, the Trial Chamber denied his Request for Certification to Appeal the Adjudicated Facts

Decision on the bases that it is unnecessary for an accused to rebut each fact presented in th€

§7 See Lukic¢ and Luki¢ Appeal Judgement, para. 261. See also Karemera Adjudicated Facts Decision of 29 May 2009,
para. 21.

See Appeal Brief, para. 17; Reply Brief, para. 9.

See Celebici Appeal Judgement, para. 330. See also Nyiramasuhuko and Ntahobali. Appeal Decision, para. 15.

™ See Appeal Brief, paras 16-17; Reply Brief, paras 6, 9, 12.

" Tral Judgement, para. 77.

7 Appeal Brief, paras 7, 10. See also Reply Brief, para. 4. The Adjudicated Facts which Tolimir specifically claims go
to the core of the case are: Adjudicated Facts 18, 53, 61-62, 156-190, 201-203, 205-206, 208-209, 434-435, 439,
441-442, 444, 460, 464, 470, 491-492, 523, 540-541, 553, 581-604. See Appeal Brief, para. 10. The Appeals
Chamber understands Tolimir’s reference to Adjudicated Facts 581-558 in paragraph 10 of his Appeal Brief to refer
to Adjudicated Facts 581-585.

Appeal Brief, para. 7. See also Reply Brief, para. 5.

Appeal Brief, para. 9. See also Reply Brief, para. 6.

68
69

73
74
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Prosecution’s case to mount a fully adéquate defence, and that the Adjudicated Facts Decision did
not involve an issue that would significantly affect the outcome of the trial.”” Tolimir argues by way
of example, that the Adjudicated Fact which states that refugees in Potocari “did not have a genuine
choice of whether to remain in the Srebrenica enclave” is critical to the determination of forcible
transfer as a crime against humanity.”® Tolimir contends that, although the Trial Chamber did not
regard these Adjudicated Facts as ones that would have significantly affected the outcome of the
trial, “it was duty bound to treat them as such, or disregard them during the estimation of

evidence”.”’

29. The Prosecution submits in response that the Trial Chamber properly defined and applied
the law concerning judicial notice of adjudicated facts.”® The Prosecution contends that the Trial
Chamber exercised its discretion in deciding not to judicially notice Proposed Facts which it
determined went to the core of the case, and that in referring to the core of the case the Trial
Chamber did not create an additional admissibility requirement for judicial notice of adjudicated

facts, but rather “balanced the interests of justice between the expediency of admitting adjudicated

facts and the rights of the accused”.” i
(b) Analysis

30. The Trial Chamber declined to take judicial notice of a number of Proposed Facts, despite
finding that they satisfied the criteria for judicial notice under Rule 94(B) of the Rules as defined in
the jurisprudence of the Tribunal, finding that it served the interests of justice to deny their
admission.gO Specifically, the Trial Chamber reasoned that “the volume and type of evidence”,
which Tolimir intended to produce in order to rebut the presumption of accuracy attaching to these

particular Proposed Facts, risked placing such a significant burden on him as to potentially

™S Appeal Brief, para. 11, citing Decision on Request for Certification to Appeal Adjudicated Facts Decision, p. 3.

Appeal Brief, para. 12. ‘

Appeal Brief, para. 13.

Response Brief, para. 9, citing Adjudicated Facts Decision, paras 7-8, 11-30.

Response Brief, para. 9, citing Adjudicated Facts Decision, paras 32-33, 36.

% Adjudicated Facts Decision, paras 32-33. The Appeals Chamber recalls that the decision to take judicial notice of
adjudicated facts from other Tribunal proceedings pursuant to Rule 94(B) of the Rules is discretionary. See Mladic
Adjudicated Facts Appeal Decision, para. 9; Nikoli¢ Adjudicated Facts Appeal Decision, para. 11; Slobodan
MiloSevi¢ Adjudicated Facts Appeal Decision, p. 3. See also Karemera Adjudicated Facts Appeal Decision of 16
June 2006, para. 41. The Appeals Chamber further recalls that, in exercising this discretion trial chambers must first
determine whether an adjudicated fact proposed for judicial notice satisfies the admissibility criteria; and secondly,
consider whether judicial notice should be withheld, notwithstanding that all the admissibility criteria are met, on
the basis that it would serve the interests of justice. See Mladi¢ Adjudicated Facts Appeal Decision, para. 25; D.
Milogevi¢ Adjudicated Facts Appeal Decision, paras 13, 22; Nikoli¢ Adjudicated Facts Appeal Decision, para. 11;
Karemera Adjudicated Facts Appeal Decision of 16 June 2006, paras 50, 53, 55. See also Popovi€ et al. Adjudicated
Facts Trial Decision of 2 June 2008, para. 6; D. MiloSevi¢ Adjudicated Facts Trial Decision, paras 27-28; Deli¢

" Adjudicated Facts Trial Decision, paras 10-11.
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jeopardise his right to a fair trial.¥! This was considered to have been particularly the case regarding

Proposed Facts going to the core of the case.””

31. The Appeals Chamber considers that the Trial Chamber did in fact explain the criteria used

to determine the Proposed Facts that went to the core of the case:

In the view of the Trial Chamber, a proposed fact may go to the core of the case for a number of
reasons. For example, a proposed fact may relate to a specific allegation against the Accused, or
may pertain to an objective of the joint criminal enterprise alleged by the Prosecution. A proposed
fact might also relate to the acts and conduct of persons for whose criminal conduct the Accused is

allegedly responsible. [...] [SJuch proposed facts are not inadmissible, yet the Trial Chamber

retains its discretion to withhold judicial notice when it considers that such facts go to the core of

the case and that taking judicial notice of them would not serve the interests of justice. Similarly,

the Trial Chamber considers that a proposed adjudicated fact that relates to a highly contested

issue may also go to the core of the case. In each instance where a proposed fact goes to the core

of the case, the Trial Chamber considers that it would not serve the interests of justice to take

judicial notice of it.*
Applying these criteria, the Trial Chamber identified the particular Proposed Facts that went to the
core of the case, and categorised them according to the criteria pursuant to which they were found
to do s0.3* Furthermore, the Appeals Chamber also finds that in light of: (i) its elaboration of the
applicable law regarding Rule 94(B) of the Rules:® (ii) its extensive consideration of the
admissibility criteria for judicial notice relative to the Proposed Facts;*® and (iii) its detailed
discussion of its discretionary decision to exclude certain Proposed Facts where appropriate,”’ the
Trial Chamber fulfilled its duty to provide a reasoned opinion on this particular issue. Tolimir’s

submissions in this regard are therefore dismissed.

32. Before specifically addressing whether the Trial Chamber exrroneously took judicial notice
of Adjudicated Facts going to the core of the case,”™ the Appeals Chamber notes that it is unclear
whether Tolimir’s submissions on this issue relate to all 523 Adjudicated Facts or are restricted
exclusively to the 85 Adjudicated Facts which Tolimir specifically identifies (“85 Facts”).* Thus,
ex abundanti cautela, the Appeals Chamber will consider Tolimir’s challenge with regard to all 523
Adjudicated Facts. In this context, the Appeals Chamber notes that 225 of the 523 Adjudicated
Facts were not in fact relied on in the Trial Judgement despite having been judicially noticed by the

Trial Chamber (“225 Unused Facts”).”® Thus, considering that the 225 Unused Facts did not

81
82

o Adjudicated Facts Decision, para. 32.

Adjudicated Facts Decision, para. 33 (internal citations omitted).

See Adjudicated Facts Decision, para. 33, nn. 72-75.

See Adjudicated Facts Decision, paras 5-10.

See Adjudicated Facts Decision, paras 11-30, 35.

87 See Adjudicated Facts Decision, paras 31-34, 36-37.

88 Appeal Brief, paras 7, 9-12. See Reply Brief, paras 4-6.

¥ See Adjudicated Facts 18, 53, 61-62, 159-190, 201-203, 205-206, 208-209, 434-435, 439, 441-442, 444, 460, 464,
470, 491-492, 523, 540-541, 553, 581-604. See also Appeal Brief, para. 10.

% See Adjudicated Facts Decision, Annex, pp. 17-53.

Adjudicated Facts Decision, para. 32. \

85
86
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ultimately impact upon any of the findings made in the Trial Judgement, the Appeals Chamber
regards further consideration of them unnecessary. Accordingly, the Appeals Chamber will consider
the 298 of the 523 Adjudicated Facts that were actually used in the Trial Judgement (298 Facts”).”!

33.  The Appeals Chamber will now address whether the Trial Chamber erred in exercising its
discretion under Rule 94(B) of the Rules, with specific regard to its mode of determining the
Proposed Facts, which went to the core of the case. The Trial Chamber defined the Proposed Facts
relevant to the core of the case against Tolimir as those which concern: (i) a specific allegation
against Tolimir; (ii) an objective of the joint criminal enterprise alleged by the Prosecution; (iii) the
acts and conduct of persons for whose criminal conduct Tolimir was alleged to have been
responsible; or (iv) a highly contested issue.”? The Appeals Chamber finds no error in these criteria.
These criteria patently address issues pertinent to the very heart of the case against Tolimur.
The Trial Chamber thus properly used its discretion in identifying the criteria of those Proposed

Facts related to the core of the case.

34. Having reviewed the 298 Facts, the Appeals Chamber finds that 297 of them do not meet
any of the criteria constitutive of the definition articulated by the Trial Chamber of the Proposed
Facts going to the core of the case (“297 Facts™), as listed above.” The Appeals Chamber therefore

<

1 As a final preliminary consideration, the Appeals Chamber observes that, in stating that the Adjudicated Facts

“significantly affected the outcome of the trial”, Tolimir draws upon the language of Rule 73(B) of the Rules, which

provides in relevant part that a trial chamber may grant certification to appeal an interlocutory decision “if the

decision involves an issue that would significantly affect the fair and expeditious conduct of the proceedings or
outcome of the trial”. Considering that, in the matter presently before the Appeals Chamber, Tolimir does not
challenge the Trial Chamber’s Decision Denying the Request for Certification to Appeal the Adjudicated Facts

Decision, Rule 73(B) of the Rules is irrelevant to the Appeals Chamber’s current assessment of whether the Trial

Chamber erred in the Adjudicated Facts Decision,

See Adjudicated Facts Decision, para. 33.

% See Adjudicated Facts Decision, para. 33 (internal citations omitted). The 297 Facts concern: (i) general
geographical, historical, and demographic details about the former Yugoslavia, the six Republics comprising it, and
the town of Srebrenica (Adjudicated Facts 1-3, 5-8, 16, 18-25); (ii) the history, structure, and organisation of the
VRS and its sub-units (Adjudicated Facts 131-136, 138-141, 143-145, 148-150); (iii) the designation of Srebrenica
as a “safe area” by the United Nations Security Council (Adjudicated Facts 26, 29-41, 43-47); (iv) the food, fuel,
medical, and ammunition supplies available in Srebrenica (Adjudicated Facts 49, 52-54, 56, 58-59); (v) the influx of
Bosnian Serb Forces into the area surrounding Srebrenica (Adjudicated Facts 49, 52-54, 56, 58-59); (vi) the
operational experiences of DutchBat soldiers in Srebrenica during the Indictment period; and details concerning the
plan of the Bosnian Serbs to attack Srebrenica with reference to Bosnian Serb officials for whose criminal conduct
Tolimir was not alleged to have been responsible, including KaradZi¢ and Mladi¢ (Adjudicated Facts 60-61, 64, 66,
68-69, 71-72, 75-78, 84-85, 90-92, 95-98, 100-105, 108-111, 113, 115); (vii) the Hotel Fontana Meetings,
specifically, the dates and times during which they were held; the names and ranks of the attendees and those absent
without mentioning the acts and conduct of persons for whose criminal conduct Tolimir was alleged to have been
responsible; the provision of buses to transport Bosnian Muslim refugees out of Srebrenica, a fact which, although
generally relevant to the JCE to Forcibly Transfer, did not speak specifically to the objective of the JCE to Forcibly
Transfer (Adjudicated Facts 156-162, 164, 168-170, 172-174, 176-180, 182-183, 185, 188-189); (viii) the numerical
composition and movement of the column of Bosnian Muslim men; the artillery attack on the column by Bosnian
Serb Forces; and the eventual fate of the men comprising the column (Adjudicated Facts 117-120, 124-126, 526,
532-533, 540-542, 545-547, 556-558); (ix) narrative details regarding the experience of the group of Bosnian

finds no error in the Trial Chamber’s analysis of the 297 Facts.

92
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35. The Appeals Chamber finds, however, that one of the 298 Facts does clearly relate to “an

9 and thus goes to the core of

the case pursuant to the definition provided by the Trial Chamber (“Adjudicated Fact 627). The

objective of the joint criminal enterprise alleged by the Prosecution,

Adjudicated Fact 62 concerns the objectives of Directive 7,95 which in turn relate to the objective of
the JCE to Forcibly Remove.”® The Appeals Chamber therefore finds that the Trial Chamber erred
in relation to Adjudicated Fact 62, and finds that contrary to the Trial Chamber’s finding, this fact

goes to the core of the case.

36.  The Appeals Chamber will now consider the impact of the Trial Chamber’s error.”’ The
Appeals Chambér notes that although the Trial Chamber relied upon the Adjudicated Fact 62 in
support of certain findings, these findings were also based on additional, independent evidence that
mirrors virtually verbatim the contents of the Adjudicated Fact 62.%® Thus, considering that the
Adjudicated Fact 62 did not constitute the sole basis of the findings in support of which they were
cited, the Appeals Chamber finds that the Trial Chamber’s decision to take judicial notice of it did
not occasion a miscarriage of justice. Accordingly, the Appeals Chamber dismisses Tolimir’s

arguments under this part of his Ground of Appeal 1.

T

Muslims refugees from Srebrenica gathered at Potocari, specifically, the numerical and gender composition of the
group; the availability of food, water, and medical supplies and the conditions endured during the Bosnian Muslim
civilians’ time in Potodari; the military units responsible for organising the buses out of Potocari to Kladanj, and the
role played by DutchBat in escorting the convoy of buses; the events surrounding the boarding of the buses and the
journey to Kladanj; the separation of the Bosnian Muslim men from the women and children; the detention of the
Bosnian Muslim men at the White House, and confiscation of their identification documents and personal
belongings; and the subsequent transportation of the Bosnian Muslim men detained at the White House to detention
sites in Bratunac and Zvornik and its consequences (Adjudicated Facts 433-439, 441-444, 446-447, 450-452, 454,
459, 461-464, 467-471, 473, 475-479, 483, 487, 490-502, 504, 506, 508-510, 512, 514-515, 519-522, 559-560, 565-
568, 570-571, 573, 575, 577); (x) narrative details regarding the killings and number of victims killed in the
Bratunac and Zvomik areas (Adjudicated Facts 214-226, 230, 232, 234-244, 247-250, 252-253, 270-271, 274-275,
280-281, 285, 292, 319, 321-322, 334, 342-344, 348); (xi) dates, burial sites, and forensics information appurtenant
to the reburial operation (Adjudicated Facts 350-352, 355, 357, 372, 374, 377, 379, 381-382, 390-393, 395-396,
400, 426-430); (xii) the social and psychological impact of the crimes on the Bosnian Muslim community from
Srebrenica (Adjudicated Facts 589-592, 594); and (xiii) the format and technical details involved in recording
intercepted communications, and the means employed by the Prosecution to authenticate them (Adjudicated Facts
596, 598-599, 601-602, 604). See Adjudicated Facts Decision, Annex, pp. 17-53.

See Adjudicated Facts Decision, para. 33 (internal citations omitted).

% See Adjudicated Fact 62.

% Adjudicated Fact 62, with reference to Directive 7, states: “The directive specified that the VRS was to 'create an
unbearable situation of total insecurity with no further hope of further survival or life for the inhabitants of both
enclaves™,

See supra, para. 11.

Thus, the content of Adjudicated Fact 62, which addresses Directive 7, is mirrored in Prosecution Exhibit 1214
(Republika Srpska Command Directive 7, 8 March 1995), p. 10. See Trial Judgement, para. 188, n. 682; para. 1015,
n. 3998; para. 1078, n. 4229.
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3. The Tral Chamber’s use of sub-headings

(a) Submissions

37. Tolimir submits that the headings under which the Adjudicated Facts were grouped in the
Annex to the Adjudicated Facts Decision significantly impacted the conclusions which the Trial
Chamber subsequently made in the Trial Judgement.99 In this regard, he states that by the start of

the trial the Trial Chamber already had a predetermined qualification of groups of facts.'®

38.  The Prosecution responds that nothing in the Adjudicated Facts Decision or the Trial
Judgement indicates that the Trial Chamber had predetermined the facts of the case, and that

Tolimir’s submissions should be dismissed. !

(b) Analysis

39. The Appeals Chamber finds no merit in Tolimir’s suggestion that the use of subject
headings to organise the Proposed Facts in the Annex to the Adjudicated Facts Decision is per se
indicative that the Trial Chamber formed predetermined conclusions concerning the ultimate
outcome of the trial proceedings.m2 The impugned headings merely reflect the subject-matter of the
specific groups of Proposed Facts to which they relate and simply served to organise the index of
604 Proposed Facts according to content in order to facilitate ease of reference. Accordingly, this

submission fails.
4. Conclusion

40. In light of the foregoing, the Appeals Chamber, Judge Antonetti dissenting, dismisses
Ground of Appeal 1 in its entirety.

% Appeal Brief, para. 8. Tolimir states by way of example that: Adjudicated Facts 433-558 were listed under the
heading “Operation to Forcibly Remove the Bosnian Muslim Population of Srebrenica”, Adjudicated Facts 557-559
were grouped under the heading “Opportunistic Killings Which Were a Foreseeable Consequence of the Forcible
Removal of the Bosnian Muslim Population from Srebrenica”, Adjudicated Facts 578-585 were listed under
“Widespread Knowledge of the Crimes”, and Adjudicated Facts 586-594 were classified under the heading “The
Impact of the Crimes on the Bosnian Muslim Community of Srebrenica”. He also includes the use of such
subheadings as “Violence and Terror in Potoari”, “Forcible Transfer of the Women, Children and Elderly”, and
“Separation of the Men”. See Appeal Brief, para. 8, citing Adjudicated Facts Decision, Annex.

10 Appeal Brief, para. 9.

101 Response Brief, para. 11, citing Luki¢ and Lykic Appeal Judgement, para. 15(i).

12 See Appeal Brief, paras 8-9.
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B. Evaluation of evidence

1. Intercepted communications (Ground of Appeal 2)

41.  The Trial Chamber admitted into evidence the records of a large number of intercepted
communications (“Intercepts”), which were produced by the Bosnian Muslim side, and found that,

as a whole, the Intercepts had a high degree of validity in relation to the conversations they

d.103

purported to recor In reaching this conclusion the Trial Chamber relied, inter alia, on the viva

voce testimony of 17 intercept operators, two of their supervisors, and former Prosecution analyst

4 .
104 and her evidence

105

Stefanie Frease regarding the procedures followed in producing the Intercepts,
about the independent corroboration of the Intercepts by documents obtained from other sources.

The Trial Chamber also made reference to several adjudicated facts to support its ﬁndings.l(?6
(a) Submissions

42. Tolimir submits that in reaching its conclusions on the Intercepts the Trial Chamber made a

number of errors, which invalidate the Trial Judgement.107

First, he argues that the Trial Chamber
erred in law in taking judicial notice of Adjudicated Facts 595-604, which “significantly affected”
its reasoning on the authenticity and reliability of the intercepts and its assessment of the evidence
was guided by the “presumptions” created by this judicial notice.'”® He submits that it was
unacceptable to take judicial notice of facts concerning the reliability of documents, which at the
time of taking judicial notice had not been admitted into' evidence, or of facts that concern the

Prosecution’s investigation.'®

43. Second, Tolimir submits that the Trial Chamber failed to provide a reasoned opinion in
respect of the intercepts.110 He argues that the Trial Chamber failed to consider his arguments and
evidence on the record challenging the presumption of authenticity and reliability of the
intercepts.111 In particular, he submits that the Trial Chamber erred by failing to consider or to even
mention Defence Exhibit 48, an appendix to a report by the Netherlands Institute for War
Documentation, which, in his submission, demonstrates that the ABiH and BH MUP had neither

real time intelligence nor the capacity at the two surveillance sites to record intercepted

/

19 Trial Judgement, paras 63, 66. \
104 Trial Judgement, paras 63-64.

195 Trial Judgement, para. 65.

1% Trial Judgement, nn. 164-166.

197" Appeal Brief, paras 22, 30.

108 Appeal Brief, paras 22, 29; Reply Brief, para. 19.

19 Appeal Brief, para. 29.

110" Appeal Brief, para. 23.

11 Appeal Brief, paras 23-24, 26.
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112
! Moreover,

communications of the VRS creating reasonable doubt as to their authenticity.
according to Tolimir, the lack of evidence that the ABiH ever acted upon information contained in
the large number of intercepts from July 1995 strongly indicates that the intercepts are not ABiH or

BH MUP intercepts “but intercepts from some other service”.!?

44. Third, Tolimir argues that the Trial Chamber failed to exercise caution when assessing the
evidence of Frease, on whom he avers the Trial Chamber “particularly relied”, despite: (i) her
association with the Prosecution; (ii) the hearsay nature of her knowledge; and (iii) the fact that her
analysis was limited to the internal consistency of information.!™ Fourth, according to Tolimir, the
fact that some intercepts were corroborated by other sources is not a cogent reason to treat all the

admitted intercepts as reliable.'’?

45.  Finally, in relation to an intercepted conversation between himself and UNPROFOR
General Nicolai, Tolimir asserts that the Trial Chamber failed to consider that the ABiH intercept in
Prosecution Exhibit 311 was incomplete and, thus, less reliable than other documentary evidence.!'
He argues that this exhibit can be misunderstood despite corroboration from other sources due to

inaccuracy and other defects.'!’

46. With respect to Tolimir’s challenges to the judicial notice of adjudicated facts and to the
reliability of Frease’s evidence, the Prosecution refers to its responses to Grounds of Appeal 1

and 4, respectively, which are considered elsewhere in this J udgement.''®

47.  Turning to the argument that the Trial Chamber failed to provide a reasoned opinion, the
Prosecution responds that the Trial Chamber carefully assessed the evidence relating to the
procedures followed in producing the intercepts and properly weighed the evidence of the relevant
witnesses.*? It submits that Tolimir fails to show that the Trial Chamber’s assessment of the

reliability of the intercepts was unreasonable in light of the entirety of the evidence and that he

12 Appeal Brief, paras 24, 26, 28, citing Defence Exhibit 48 (“Intelligence and the war in Bosnia 1992-1995: The role
of the intelligence and security services”, appendix to the report “Srebrenica, a 'safe’ area. Reconstruction,
background, consequences and analyses of the fall of a Safe Area (11 July 1995)” by the Netherlands Institute for
War Documentation); Reply Brief, paras 14-15, 18.

13 Appeal Brief, para. 28, citing Defence Exhibit 48 (“Intelligence and the war in Bosnia 1992-1995: The role of the
intelligence and security services”, appendix to the report “Srebrenica, a 'safe’ area. Reconstruction, background,
consequences and analyses of the fall of a Safe Area (11 July 1995)” by the Netherlands Institute for War
Documentation), p. 47 (e-court). :

14 Appeal Brief, para. 25.

15 Appeal Brief, para. 27.

16 Appeal Brief, para. 27.

17 Reply Brief, para. 17. :

U8 Response, para. 17. See supra, paras 18, 21, 29 (Prosecution’s submissions regarding Ground of Appeal 1); infra,
para. 74 (Prosecution’s submissions concerning Ground of Appeal 4).

19 Response Brief, para. 14.
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repeats his arguments at trial."®® The Prosecution further submits that Tolimir challenges the Trial
Chamber’s alleged failure to rely on Defence Exhibit 48 without showing how his arguments would
invalidate any of his convictions.!”! The Prosecution argues that, in any event, the Trial Chamber

was not required to refer to every piece of evidence on the record in making its findings.'*

48.  The Prosecution points out that the Trial Chamber considered the methods used to record
the intercepts to be reliable and independently corroborated by various sources.'? It maintains that
Tolimir fails to indicate which of the intercepts were not corroborated and why the lack of
corroboration would render them unreliable.”* It further asserts that Tolimir does not explain how
the Trial Chamber’s alleged failure to find Prosecution Exhibit 311 less reliable would have had any

impact on the verdict since there are two other exhibits evidencing the same conversation.'*

(b) Analysis

49.  In the Adjudicated Facts Decision,'* the Trial Chamber took judicial notice of facts related
to how the intercepts were produced127 and of facts concerning the Prosecution’s analysis of the

intercepts.128

" 50.  Turning first to the argument that the Tﬂal Chamber erred in law by taking judicial notice of
Adjudicated Facts 595-604, the Appeals Chamber notes that the Trial Chamber’s primary
evidentiary sources for its finding that the intercepts were reliable were, on the one hand, the
evidence of 17 intercept operators, their two supervisors and former Prosecution analyst Frease and,
on the other hand, evidence received from other sources which corroborated the in’[ercepts.129 The
Trial Chamber cited some of the Adjudicated Facts by way of further reference consistent with
evidence from these primary sources.®® There is nothing in the Trial Chamber’s findings that
suggests that Adjudicated Facts 595-604 had any kind of significant impact on its assessment of the
authenticity and reliability of the intercepts. In fact, the Trial Chamber had explicitly acknowledged
in its prior decision that, while Adjudicated Facts 600-603 “go-to the validity of the methods used
by the Prosecution in relation to the intercept material [...] they by no means fullyvestabh'sh the

120 Response Brief, para. 14. /
121 Response Brief, paras 14-15. ‘ \

122 Response Brief, para. 15.

123 Response Brief, para. 16.

124 Response Brief, para. 16.

125 Response Brief, para. 16, citing Prosecution Exhibits 699 (Croatian intercept dated 9 July 1995 at 17:55 hours
between “General Micoliai [sic]” of UNPROFOR and “General Tolimir”), 700 (audiotape of Prosecution Exhibit
311).

126 Adjudicated Facts Decision, para. 37, Annex, p. 53.

127 Adjudicated Facts 595-599, 604.

128 Adjudicated Facts 600-603.

12 Trial Judgement, paras 63-65.
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reliability of such material”."*! Accordingly, the Appeals Chamber is not satisfied that Tolimir has
established an error on the part of the Trial Chamber. |

51. Tolimir also submits that it is not legally acceptable to take judicial notice of facts that
concern the reliability of documents, which at the time of taking judicial notice have not been

132 As noted earlier, the Trial Chamber considered the Proposed Facts

admitted into evidence.
pursuant to the conditions set out in the law and jurisprudence pursuant to Rule 94(B) of the
Rules.'*® There is no admissibility requirement to the effect that documentary or other evidence to
which a proposed fact relates must be admitted into evidence prior to a Trial Chamber taking
judicial notice of the pfoposed fact.'** Nor, as also noted earlier, is a trial chamber required, in
determining whether to take judicial notice, to examine the particular items of evidence from the
previous case that constituted the basis for the findings reflected in the proposed adjudicated
facts.'”®® The Appeals Chamber therefore rejects Tolimir’s contention that the Trial Chamber

committed an error in this respect.

52. Beyond submitting that it is unacceptable, Tolimir does not substantiate why a trial chamber
is not permitted to take judicial notice of facts that concern the Prosecution’s investigation. The
Appeals Chamber recalls that there is no exception among the admissibility requirements
concerning such Proposed Facts. Furthermore, even if a proposed fact meets the admissibility
requirements, a trial chamber may still, in the exercise of its discretion, refrairi from taking judicial
notice of it, if doing so would not serve the interests of justice.136 In fact, the Trial Chamber
withheld judicial notice of a number of proposed facts on this basis.”” For this reason, the Appeals

Chamber considers that Tolimir’s submission in this respect is without merit.

53.  With respect to the argument that the Trial Chamber failed to provide a reasoned opinion in

respect of the intercepts, the Appeals Chamber recalls that pursuant to Article 23 of the Statute and

Rule 98ter(C) of the Rules, every accused is guaranteed the right to a reasoned opinion.138

However, a trial chamber is not obliged to justify its findings in relation to every submission made

1'139

during trial.”” A trial chamber has discretion in deciding which legal arguments to address, and is

130 T the footnotes to section ILB.2(c) of the Trial Judgement, the only references to Adjudicated Facts are in “See
also” references in footnotes 164, 165, and 166.

131 Decision on Request for Certification to Appeal Adjudicated Facts Decision, 23 February 2010, p. 2.

132 Appeal Brief, para. 29. See supra, para. 42.

133 Adjudicated Facts Decision, paras 11-34. See supra, para. 31.

134 See supra, paras 23-25.

135 See supra, para. 25.

136 See Karemera Adjudicated Facts Appeal Decision of 16 June 2006, para. 41; Krajisnik Adjudicated Facts Trial
Decision, para. 12. See also Slobodan Miloevi¢ Adjudicated Facts Appeal Decision, pp. 3-4.

137" Adjudicated Facts Decision, paras 31-34.

38 7 uki¢ and Luki¢ Appeal Tudgement, para. 60; Krajisnik Appeal Judgement, para. 139.

139 Kvocka et al. Appeal Judgement, para. 23. See Popovic et al. Appeal Judgement, para. 305.
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only required to make factual findings which are essential to the determination of guilt on a

particular count.*

In making factual findings, a trial chamber is entitled to rely on the evidence it
finds most convincing™*! and is not obliged to refer to every witness testimony or evidence on the
record as long as there is no indication that a trial chamber completely disregarded evidence which
is clearly relevant.'** However, a trial chamber’s failure to explicitly refer to specific evidence on
the record will often not amount to an error of law, especially where there is significant contrary

evidence on the record.!®

54. In this case, the Trial Chamber considered the evidence of several witnesses involved in the
interception of communications and the production of the intercepts. It also examined corroborating
evidence from other sources and Frease’s evidence and analysis of the intercepts.'** The Appeals
Chamber thus finds no basis for Tolimir’s general assertion that the Trial Chamber failed to provide

a reasoned opinion concerning the intercepts.

55. Concerning Tolimir’s specific submission that the Trial Chamber did not consider his
arguments and evidence challenging the presumption of authenticity and reliability of the intercepts,
the Appeals Chamber notes that Tolimir extensively cross-examined several witnesses called by the

145 As noted

Prosecution in respect of the intercepts concerning their authenticity and reliability.
above, trial chambers have discretion with respect to which legal arguments and facts to address in
the judgement. Apart from the evidence discussed below, Tolimir fails to identify any particular
piece of evidence that the Trial Chamber allegedly disregarded in analysing the reliability of the
intercepts.146 The Trial Chamber therefore did not err by not specifically addressing Tolimir’s

arguments and evidence challenging the presumption of authenticity and reliability of the intercepts.

56.  With regard to Tolimir’s argument that the Trial Chamber failed to consider Defence
Exhibit 48, the Appeals Chamber recalls that it is not necessary for the Trial Chamber to refer to
every piece of evidence on the record and it is presumed that it evaluated all evidence presented

before it.**” In any event, the Appeals Chamber observes that, while this report states that the ABiH

<
\

M0 Kvocka et al. Appeal Judgement, para. 23, citing Celebici Appeal Judgement, para. 498, Kupreskic et al.' Appeal
Judgement, para. 39, Kordic and Cerkez Appeal Judgement, para. 382.

"1 perisic Appeal Judgement, para. 92; Kvocka et al. Appeal Judgement, para. 23.

12 popovic et al. Appeal Judgement, paras 306, 340; Pordevi¢ Appeal Judgement, para. 864, n. 2527.

M3 Perisi¢ Appeal Judgement, para. 95. See, e.g., Kvocka et al. Appeal Judgement, paras 23, 483-484, 487, 582-583.
See also Simba Appeal Judgement, paras 143, 152, 155.

144 Trial Judgement, para. 63.

45 See, e.g., T. 8 Tune 2010 pp. 2474-2506; T. 10 June 2010 pp. 2628-2630; T. 10 June 2010 pp. 2667-2670;
T. 15 June 2010 pp. 2777-2780; T. 22 June 2010 pp. 2987-2989; T. 22 June 2010 pp. 3030-3031; T. 12 July 2010
pp. 3831-3839; T. 24 August 2010 pp. 4328-4334; T. 28 May 2010 pp. 2127-2140; T. 1 June 2010 pp. 2331-2333,
2336-2340, 2343-2348, ’

146 Appeal Brief, paras 23-24, citing Defence Final Trial Brief, paras 107-135 (the Appeals Chamber understands
Tolimir to have intended to cite paragraphs 127-135).

YT Popovic et al. Appeal Judgement, paras 306, 340; Kvocka et al. Appeal Judgement, para. 23.
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did not have real-time signal or communication intelligence due to shortage of personnel and
inadequate equipment,148 this does not undermine the reliability or authenticity of the intercepts in
view of the fact that the ABiH was evidently capable of intercepting VRS communications.
Concerning Tolimir’s submission that the lack of evidence that the ABiH acted on information from
the intercepts indicates that they are “from some other service”, the Appeals Chamber notes that the
report concluded that “the Bosnian Muslims did not have enough personnel, interception
equipment, crypto analysts, analysis capabilities or even an adequate internal communication
network to get the collected [communications intelligence] to the right destination quickly and
efficiently” and that it is “more likely that [they] knew nothing about what actually happened until
days, weeks or months after the executions”."” However, Tolimir’s suggestion that the intercepts
emanated from another source is pure speculation. For these reasons, the Appeals Chamber holds
that the Trial Chamber did not err by not specifically referring to Defence Exhibit 48 in making its

findings on the intercepts.

57.  The Appeals Chamber notes that Tolimir repeats the argument of his Defence Final Trial
Brief that the Trial Chamber failed to exercise caution in assessing the reliability of Frease’s
evidence.’® The Appeals Chamber notes that the Trial Chamber considered certain witnesses’
status, including that of Frease, as current or former Prosecution investigators, and held that this did
not render their testimony and reports unreliable.>! The Trial Chamber further held that in
determining what weight was to be given to each witness, it took into account several factors,
including “their expertise and knowledge of the investigation that they have been involved in, as
well as other relevant evidence”.”®>. As further discussed under Ground of Appeal 4, the Appeals

Chamber finds no error in the Trial Chamber’s approach.*®

58. The Appeals Chamber also observes that the Trial Chamber heard independent
corroboration of the hearsay evidence of Frease through viva voce evidence of 17 intercept
operators and two of their supervisors.154 The Trial Chamber also took into account Frease’s oWn
evidence that further independent corroboration of the intercepts was provided by documents
captured from the VRS, notes taken by UN officials, telephone books obtained in the RS, aerial
images, Croatian intercepts, and UNPROFOR reports.” Furthermore, the Trial Chamber

48 Defence Exhibit 48 (“Intelligence and the war in Bosnia 1992-1995: The role of the intelligence an{se%mty
services”, appendix to the report “Srebrenica, a 'safe’ area. Reconstruction, background, consequences and analyses
of the fall of a Safe Area (11 July 1995)” by the Netherlands Institute for War Documentation), pp. 289-301,

9 Defence Exhibit 48, pp. 311-312.

150 Pefence Final Trial Brief, para. 130; Appeal Brief, para. 25.

151 Trial Judgement, para. 38.

152 Trjal Judgement, para. 38.

3 See infra, paras 76-79.

154 Trjal Judgement, para. 63.

155 Trial Judgement, para. 65.
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specifically considered that Frease acknowledged the theoretical possibility that intercepts from the
ABiH may have been tampered with before they came into the Prosecution’s possession156 and also
noted a reasonable conclusion by Frease concerning the differing time stamps on three intercepts
concerning the conversation between Tolimir and General Nicolai.”” Thus, in evaluating the
authenticity and reliability of the intercepts, the Trial Chamber carefully and cautiously considered
Frease’s evidence and conclusions and determined that her testimony was reliable.”®® For these

reasons, Tolimir’s argument fails.!*

59.  With respect to /the argument that the corroboration of some intercepts did not render all the
intercepts reliable, the Appeals Chamber notes that the Trial Chamber made its findings on the
reliability of the intercepts based on a range of factors. These included the procedures employed in
‘producing the intercepts and the methods used to promote reliabﬂity, including instructions issued
to and practices followed by the intercept operators.160 As noted above, the Trial Chamber also
considered that some of the intcrcépts were independently corroborated by other sources.'® Since
nothing prohibits a trial chamber from relying on uncorroborated evidence,'® and given that the
Trial Chamber assessed the reliability of the intercepts on a number of bases, the Appeals Chamber

finds no error in the Trial Chamber’s approach of assessing the reliability of all the intercepts.

60. In terms of the reliability of Prosecution Exhibit 311, an intercept of a conversation between
Tolimir and General Nicolai, the Appeals Chamber observes that the Trial Chamber referred to two
other exhibits concerning the same conversation — a Croatian intercept and a report made by
UNPROFOR - and noted that there are “certain points present in each of the three records of the

content of conversation”.'®? Indeed, as the Trial Chamber found, the three pieces of evidence

correspond in several respects, including date and time stamps, Tolimir’s statement that:

UNPROFOR personnel held by the VRS would not be endangered and would be perfnitted to return
to Potodari, and that a helicopter flight would be arranged to allow UNPROFOR to collect the body
of a fallen UNPROFOR member from the stadium in Zvornik.'* Contrary to Tolimir’s submission,

156 Trial Judgement, para. 66. /

57 Trial Judgement, para. 65. \

' 1% Tral Judgement, para. 38.

159 The Appeals Chamber has considered Tolimir's specific arguments regarding the objectivity of Prosecution
witnesses and addressed them elsewhere. See mfra paras 76-79.

160 Trial Judgement, paras 63-64.

161 Tral Judgement, para. 65.

12 Popovid et al. Appeal Judgement paras 1009, 1258; D. Miloevi¢ Appeal Judgement, para. 215; Aleksovski Appeal
Judgement, para. 63.

163 Trjal Judgement, para. 65 and n. 169, citing Prosecution Exhibits 680 (UNPROFOR notes of a telephone
conversation at 5:50 p.m. between Nicolai and Tolimir) and 699 (Croatian intercept dated 9 July 1995 at 1755 hours
between “General Micoliai [sic]” of UNPROFOR and “General Tolimir”).

18 prosecution Exhibit 311 is dated 9 July 1995 and provides that the conversation began at 18:15 hours. Prosecution
Exhibit 680 is also dated 9 July 1995 and is time stamped 17:50 hours. Prosecution Exhibit 699 is likewise dated
9 July 1995 and is time stamped 17:55 hours. Prosecution Exhibits 311 (at p. 2) and 680 (at p. 1) both refer to
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the Trial Chamber did not commit any error in holding that such corroborating information
reinforces the reliability of Prosecution Exhibit 311. The Appeals Chamber dismisses Tolimir’s

challenges in this respect.
(¢c) Conclusion

61.  For the reasons set out above, the Appeals Chamber dismisses Ground of Appeal 2 in its

entirety. 165

2. Expert evidence of Richard Butler (Ground of Appeal 3)

62. The Trial Chamber accepted Prosecution Witness Richard Butler as an expert witness and
admitted into evidence his reports as expert reports (“Expert Reports”). The Trial Chamber stated
that it would evaluate Butler’s evidence with caution, given his former association with the
Prosecution, and specified that his evidence would be analysed in light of the entire body of

evidence.'®®

(a) Submissions

63.  Tolimir submits that the Trial Chamber erred in law by accepting Butler as an expert
witness, which invalidated the judgement.167 Specifically, Tolimir contends that the Prosecution
failed to disclose the Expert Reports, as required under Rule 94bis of the Rules.'® According to
Tolimir, disclosure of expert reports pursuant to Rule 94bis of the Rules is mandatory and the
Prosecution’s failure to submit the Expert Reports according to this procedure deprived him of the
opportunity to challenge Butler’s reports as expert reports, as provided for under Rule 94bis(B) of
the Rules.'® Tolimir further asserts that Butler’s long-standing association with the Prosecution
should have led the Trial Chamber to characterise Butler as an OTP investigator submitting his
personal opinions, rather than an expert witness, who possesses specialised knowledge.'”® Tolimir

also contends that Butler lacks the requisite expertise to provide an expert opinion on matters

~

Tolimir’s statement that UNPROFOR members would not be threatened. Prosecution Exhibits 311 (at p. 3), 680 (at
;D 1) and 699 (at p. 1) refer to the hehcoptcr transport of the fallen UNPROFOR member.
> Judge Antonetti appends a separate opinion.

166 Trial Judgement, para. 41. See also Trial Judgement, paras 38-40.

167 Appeal Brief, paras 31, 43. See also Notice of Appeal, para. 16. Tolimir also argues that the Tnal Chamber’s
reliance on Butler’s evidence resulted in errors that occasioned a miscarriage of justice. See Appeal Brief, para. 42.
As Tolimir fails to identify the relevant ﬁnd_mgs or pinpoint any evidence in support of his claim, the Appeals
Chamber summarily dismisses his argument in this regard. -

168 Appeal Brief, paras 32-33. See also Reply Brief, para. 20.

1 Appeal Brief, paras 33-35, 41.

10" Appeal Brief, paras 37-38. See also Reply Brief, para. 23,
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related to the military structures and strategic organs of the VRS.'! Tolimir requests the Appeals

Chamber to reverse the Trial Chamber’s characterisation of Butler as an expert, and to review his

evidence and the Expert Reports as if Butler were an OTP investigator.'™

64.  The Prosecution responds that it disclosed the Expert Reports to Tolimir in March and
September 1998, and that Tolimir received notice of the Prosecution’s intention to call Butler as an
expert witness by virtue of its Rule 65ter list and its opening statements. The Prosecution further
asserts that Tolimir waived the right to challenge any failure to comply with Rule 94bis of the Rules
given that he did not raise any concerns prior to, or during, Butler’s testimony. Moreover, the
Prosecution contends that Tolimir fails to demonstrate that he suffered prejudice as a result of the
alleged Rule 94bis violation.'” It further submits that Tolimir does not show that the Trial Chamber
erred in considering Butler as an independent expert with the qualifications necessary to be
considered an expert witness.!”* Finally, the Prosecution avers that Tolimir merely repeats
arguments he presented at trial without showing any error on the part of the Trial Chamber or any

. . .. 5
impact on his convictions."”

(b) Analysis

(1) Alleged violation of Rule 94bis of the Rules

65.  The Trial Chamber admitted into evidence Butler’s Expert Reports based on the fact that

Tolimir: (i) was on notice that the Prosecution intended to call Butler as an expert witness and to

tender his reports as expert reports; and (ii) did not object to the admission of the Expert Reports

into evidence and “implicitly accepted” that Butler was an expert during his cross-examination.'”

66. Rule 94bis(A) of the Rules imposes upon a party the obligation to disclose expert feports of
a witness they intend to call prior to the testimony of the witness."”’ The Prosecution submits, and
Tolimir does not contest, that it disclosed the Expert Reports to Tolimir in March and
September 2008.1"® The Prosecution Rule 65ter List, filed in October 2008, indicated that Butler
would be called as an expert and that the Prosecution “intend[ed] to submit these repx)}m/ftﬁ. the

' Appeal Brief, paras 39-40. Tolimir also argues that he did raise concerns about Butler’s status as an ex;rl witness
during the trial proceedings, and the Trial Chamber should have accordingly decided upon Butler’s status as an
expert before allowing him to testify. Reply Brief, paras 21-22.

172 Appeal Brief, para. 43.

173 Response Brief, para. 18. The Appeals Chamber understands the reference to “1998” in the Response Brief to be a
typographical error and should read “2008”.

17* Response Brief, paras 19-20.

15 Response Brief, para. 21.

176 Trjal Judgement, n. 97.

177 Rule 94bis(A) of the Rules provides that “[t]he full statement and/or report of any expert witness to be called by a
party shall be disclosed within the time-limit prescribed by the Trial Chamber or by the pre-trial Judge”.

178 Response Brief, para. 18.
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Trial Chamber pursuant to Rule 94bis(A) of the Tribunal’s Rules of Procedure and Evidence”.'”

However, the Prosecution did not disclose the Expert Reports pursuant to Rule 94bis(A) of the
Rules by filing a Rule 94bis disclosure notification. Given the absence of disclosure of the Expert
Reports pursuant to Rule 94bis(A) of the Rules through a filing, Tolimir was deprived of a formal
disclosure notification which would have given him the opportunity to object to the expert status of

180 I these circumstances, the Trial Chamber erred by

the reports before Butler’s testimony.
considering that the Prosecution’s notice of its intention to call Butler as an expert witness and to

tender his reports as expert reports in its Rule 65zer list sufficed.

67.  With regard to the Trial Chamber’s consideration that Tolimir failed to object to the
admission of the Expert Reports during the trial and “implicitly accepted” that Butler was an expert

181

during his cross-examination,  the Appeals Chamber notes that when the Trial Chamber requested

the parties’ positions on the status of Butler, Tolimir stated:
I believe that he is an investigator who works for the OTP and is instructed by the Office of the

Prosecutor, in terms of the method of work and the materials that he used. However, I don’t have a
problem with the OTP giving him whatever status they want to give him. '

In the view of the Appeals Chamber, Tolimir did not accept the Expert Reports or that Butler was
an expert. Tolimir expreséed his view that Butler should be considered by the Trial Chamber as an
- OTP investi,g,rator.lg3 Tolimir’s remark that the Prosecution could give Butler “whatever status they
want to give hirrf’ must be interpreted in this context. Contrary to the Prosecution’s submission,
what is implicit in this remark is not an acceptance of Butler’s expert status, but the recognition that
it is the Trial Chamber that determines Butler’s sfatus. The fact that Tolimir referred to Butler as an
expert during his cross-examination and that the Trial Chamber referred to Butler as an expert
without objecﬁon from Tolimir carries little weight in the absence of a reasoned decision by the
Trial Chamber during the trial on the status of Butler. The Trial Chamber therefore erred in
considering that Tolimir implicitly accepted, and failed to object to, Butler’s expert status during

the trial.

68. However, the Appeals Chamber considers, that although the Trial Chamber erred By
classifying Butler’s reports as expert reports, this error caused no prejudice to Tolimir or had any
impact upon his convictions. Tolimir had notice of the Prosecution’s intention to call Butler as an

expert witness following the filing of the Prosecution’s Rule 65ter List in October 2008 and cross-

19 prosecution Notice of Filing of 65ter Witness List, Witness Summaries and Exhibit List, 15 October 2008,
Appendix B (confidential) (“Prosecution 65ter List”), p. 5. See Prosecution 65ter List, p. 4.

180 Rule 94bis(B) of the Rules.

Y81 Trjal Judgement, n. 97.

182 T, 23 June 2011 pp. 15966-15967.

183 See also Defence Final Trial Brief, paras 178, 184-185.
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examined Butler extensively on the relevant issues.'®*

Moreover, the Trial Chamber explicitly
stated that, whi]p it deemed Butler to be an expert witness, it also relied on other witnesses in
analysing issues such as the command structure of the VRS.'® The Trial Chamber further specified
that it evaluated Butler’s evidence with caution and that his evidence was analysed in light of the
entire body of evidence adduced.”® Accordingly, Tolimir has not demonstrated that he suffered

prejudice or that the Trial Chamber’s error invalidated the verdict.

(ii) Butler’s status as an expert witness

69. The Appeals Chamber is not persuaded by Tolimir’s submissions that the Trial Chamber
erred by regarding Butler as an expert witness or the manner in which it evaluated his evidence.
With regard to Tolimir’s challenge to the Trial Chamber’s acceptance of Butler as an expert witness
given his former association with the Prosecution, the Appeals Chamber recalls that the mere fact
that an expert witness is employed or paid by a party does not disqualify him or her from testifying
as an expert witness.'®” It further recalls that “concerns relating to the Witness’ independence and
impartiality [...] are a matter of weight, not admissibility”. %8 Tt is for the Trial Chamber to decide
whether, on the basis of the evidence presented by the parties, the person proposed can be regarded
as an expert witness. The party alleging bias on the part of an expert witness may demonstrate such
bias through cross-examination, by calling its own expert witnesses or by means of an expert

opinion in reply. Just as for any other evidence presented, it is for the Trial Chamber to assess the
| reliability and probative value of the expert report and testimony.'® In the present case, the Trial
Chamber emphasised that it exercised particular caution with regard to Butler’s evidence in view of
his former association with the Prosecution and stated that his testimony would be “analysed in the
light of the entire body of evidence adduced”.’ Tolimir fails to identify any findings or other
support for his assertion that the “most crucial Majority findings are based on Butler’s opinions
without showing any caution concerning his association with the Prosecution”.®® This argufnent is

dismissed. X

134 Trial Judgement, n. 97. See also Popovic et al. Decision on the Status of Richard Butler as an Expert Witness,
paras 21, 31. Consequently, Tolimir was afforded the opportunity to challenge the admissibility of Butler’s reports
and alleged lack of impartiality or bias.

185 Trial Judgement, para. 41. Consistent with this approach, the Trial Chamber placed limited reliance on the Expert
Reports in making findings in the Trial Judgement. See Trial Judgement, nn. 215, 217, 232-233, 353, 394, 2348.

156 Trial Judgement, para. 41. ~

187 Popovic et al. Decision on the Status of Richard Butler as an Expert Witness, para. 20, citing Nahimana et al.
Appeal Judgement, para. 282, Brdanin Decision on Expert Witness Ewan Brown, p. 2.

188 Popovic et al. Decision on the Status of Richard Butler as an Expert Witness, para. 21. See also Nahimana et al.
Appeal Judgement, para. 199.

18 Popovic et al. Decision on the Status of Richard Butler as an Expert Witness, para. 20, citing Nahimana et al.
Appeal Judgement, para. 199.

1% Trial Judgement, para. 41.

¥1 Appeal Brief, para. 40.
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70. As to Tolimir’s contention that Butler lacked the qualifications and experience necessary to
provide an expert opinion on the military structures and strategic organs of the VRS, the Appeals
Chamber notes that the Trial Chamber accepted Butler’s experience in military intelligence based
on Butler’s testimony and the information contained in his curriculum vitae, which detailed his
technical qualiﬁcatiohs and experience of over 13 years in the intelligence branch of the army of the
United States of America.”®® Tolimir’s contention that Butler has “no expert qualifications
necessary to provide reliable opinions” on relevant matters thus fails. The Appeals Chamber further
considers Tolimir’s argument about Butler’s lack of working experience with the VRS to be
without merit since firsthand knowledge or experience is not required for qualifying as an expert.'”?
Moreover, in weighing Butler’s evidence, the Trial Chamber considered the “professional
competence of the expert, the methodologies used by the expert and the reliability of the findings

made in light of these factors and other evidence aCCBPth’,.l?4 Accordingly, Tolimir fails to

demonstrate an error on the part of the Trial Chamber.
(¢) Conclusion

71. In light of the above, the Appeals Chamber, Judge Antonetti dissenting, dismisses Ground
of Appeal 3. ’

3. Prosecution investigators (Ground of Appeal 4)

72.  The Trial Chamber considered that the status of Prosecution Witnesses Dusan Janc, Jean-
René Ruez, Dean Manning, Erin Gallagher, Tomasz Blaszczyk, and Stefanie Frease (“Prosecution
Investigators™) as current or former Prosecution investigators alone did not render their testimonies

and reports unreliable.'”

(a) Submissions

73. Tolimir submits that the Trial Chamber erred in law by failing to apply the appropriate
caution, as set forth in the Marti¢ Trial Judgefnent, in assessing the evidence of the Prosecution
Investigators.196 Tolimir contends that while the Trial Chamber expressed “certain concerns” about

relying on this evidence, it relied heavily on the evidence of the Prosecution Investigators

2 Trjal Judgement, para. 41 and n. 99.

195 popovic et al. Decision on the Status of Richard Butler as an Expert Witness, para. 29.

194 Trjal Judgement, para. 39.

195 Trial Tudgement, para. 38.

196 Appeal Brief, paras 44, 46-48, 51-52, citing Marti¢ Trial Judgement, para. 35. The Appeals Chamber notes that
Tolimir includes a reference to Butler in his list of Prosecution investigators under this Ground of Appeal. See
Appeal Brief, paras 44, 49. The Appeals Chamber has addressed Tolimir’s submissions regarding the Trial
Chamber’s assessment of Butler’s evidence above. See supra, paras 65-71.
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(particularly Frease, Janc, and Blaszczyk) for key aspects of the Trial Judgement.'” Tolimir argues
that no weight should be attached to the opinions of the Prosecution Investigators given that they
are “obliged to protect the interests of the Prosecution, and to coordinate their activities with those
of the Prosecution” and are “not allowed to speak in public without certain permission which also
contains instructions about what the investigator is entitled to talk about”.'*® Tolimir requests that
the Appeals Chamber formulate the correct legal standard for the evaluation of evidence provided

by Prosecution Investigators and to review the Trial Judgement applying that standard.'*’

74.  The Prosecution responds that the Trial Chamber correctly found that the ties between it and
‘the Prosecution Investigators did not render the latter’s evidence unreliable.”® It argues that,
Tolimir’s arguments should be summarily dismissed given that he merely repeats arguments raised
at trial without showing an error.”®! The Prosecution contends that a witness’s association with a
party to the proceedings does not render their testimony inadmissible but may impact the weight of
this evidence.”® It submits that Tolimir fails to demonstrate that the Prosecution Investigators
lacked independence, lied under oath, or that the Prosecution tampered with their testimonies.”® It
avers that the Marti¢ Trial Judgement, in which the Trial Chamber attached no weight to parts of
the testimony of a former Prosecution analyst, is distinguishable from the present case, since the

Prosecution in that case acknowledged that the analyst lacked expertise.204

75.  Tolimir replies that the Prosecution fails to offer any cogent reason to depaﬁ from the

205

holding in the Marti¢ Trial Judgement.”~ He submits that as in the Marti¢ case, the Prosecution

Investigators testified about issues outside the scope of their expertise and knowledge.**

(b) Analysis ' | \

76.  The Appeals Chamber is not persuaded by Tolimir’s submission that the Trial Chamber
applied an incorrect standard when assessing the Prosecution Investigators’ evidence. At the outset,
the Appeals Chamber recalls that “concerns relating to [a] Witness’ independence and impartiality
[...] are a matter of weight, not admissibﬂity”.zo7 It is well-established that trial chambers exercise

broad discretion to consider all relevant factors in determining the weight to attach to the evidence

197" Appeal Brief, para. 45. See also Appeal Brief, para. 51; Reply Brief, para. 24.
198 Appeal Brief, para. 50. See also Appeal Brief, para. 51; Reply Brief, para. 24.
19 Appeal Brief, para. 52.
200 Response Brief, para. 22.
%! Response Brief, paras 22-23.
202 Response Brief, para. 23.
208 Response Brief, paras 23-24,
% Response Brief, para. 24.
205 Reply Brief, para. 25.
206 Reply Brief, para. 26.
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of any witness.””® The Appeals Chamber will only overturn a trial chamber’s discretionary decision
where it is found to be: (i) based on an incorrect interpretation of governing law; (ii) based on a
patently incorrect conclusion or fact; or (iii) so unfair or unreasonable as to constitute an abuse of

. . 0
discretion.?®

77.  The Trial Chamber stated that the status of the witnesses as current or former Prosecution
investigators alone does not render their testimony and reports unreliable.210 Nevertheless, the Trial
Chamber stated that it exercised caution in evaluating their evidence in light of their association
with the Prosecution.?!! Tolimir fails to demonstrate how the Marti¢ Trial Judgement supports his
argument that the Trial Chamber erred in this regard. In the Martic case, the Trial Chamber did not
attach weight to the “views, conclusions and analyses” of a former Prosecution analyst that went
beyond his expertise or personal knowledge.”* The Marti¢ Trial Chamber did not discuss the

213

analyst’s association with the Prosecution.”” Accordingly, the Appeals Chamber finds no error in

the Trial Chamber’s approach.

78.  The Appeals Chamber is similarly unconvinced that the Trial Chamber failed to assess the
Prosecution Investigators’ evidence pursuant to the correct standard. The Trial Chamber took into
account the following factors in determining the weight to be given to the evidence of the
Prosecution Investigators: (i) their expertise and knowledge of the investigation they were involved
in; (ii) other relevant evidence; (iii) the fact that they were not eyewitnesses or direct observers of
the events charged in the Indictment; and (iv) their association with a party to the procee;dings.214
The Appeals Chamber is satisfied that the consideration of such factors in the assessment of the

weight to be attached to the evidence of the Prosecution Investigators is within the Trial Chamber’s

discretion. /<

79.  Moreover, the Appeals Chamber considers that the Trial Chamber acted within its discretion
in its assessment of the Prosecution Investigators’ evidence. Tolimir fails to identify where the Trial
Chamber allegedly relied heavily on the Prosecution Investigators’ evidence for key findings in the
Trial Judgement. A review of the Trial Judgement reveals that the Trial Chamber only relied on the

Prosecution Investigators’ evidence where it was corroborated by other evidence on the record,

207 popovic et al. Appeal Judgement, para. 131. See also Popovic et al. Decision on the Status of Richard Butler as an
Expert Witness, para. 21; Nahimana et al. Appeal Judgement, para. 199,

28 Bordevi¢ Appeal Judgement, para. 781; Sainovi€ et al. Appeal Judgement, para. 152. See also Bikindi Appeal
Judgemcnt, para. 116; Nahimana et al. Appeal Judgement, para. 194.
% Popovi¢ et al. Appeal Judgement, para. 131; Luki¢ and Luki¢ Appeal Judgement, pa.ra 17, Kra]zsnzk Appeal
Judgement, para. 81.

210 Trial Judgement, para. 38.

2 Trjal Judgement, para. 38.

212 Marti¢ Trial Judgement, para. 35.

23 Martic Trial Judgement, para. 35.
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unless it pertained specifically to the Prosecution investigation or to an uncontested fact.*” The |

Appeals Chamber also rejects as unsubstantiatfed Tolimir’s arguments that the Prosecution
Investigators lacked sufficient independence to provide reliable evidence or that their evidence fell
outside the scope of their personal knowledge or expertise. Furthermore, the Appeals Chamber
finds that Tolimir attempts to re-litigate issues that he unsuccessfully raised at trial,>!® without

demonstrating any error on the part of the Trial Chamber.
(c¢) Conclusion

80. In light of the above, the Appeals Chamber dismisses Ground of Appeal 4217

21 Trial Judgement, para. 38.

23 See, e.g., Trial Judgement, paras 63, 65, 70, 347, 350, 363, 367, 370, 373, 435, 437, 454, 457-458, 478-479, 504,
506, 561, 564, 938-939, 941-947. See also Trial Judgement, nn. 119, 186-187, 189-190, 192, 195-196, 199-200,
327, 344, 386-387, 405, 407, 411, 481, 515, 517, 832, 899, 916, 939, 1184, 1203-1204, 1208-1209, 1248, 1343-
1344, 1372, 1390, 1416, 1418, 1435, 1437, 1439, 1444, 1446, 1461-1462, 1467, 1540, 1545, 1549-1552, 1557,
1560, 1573-1574, 1578, 1588, 1661-1666, 1682, 1778-1779, 1804-1805, 1807-1809, 1840, 1865-13866, 1885, 1943,
1977, 1986, 1991, 1996, 2000, 2012, 2099, 2120, 2146, 2171, 2174-2175, 2178, 2193, 2197, 2202-2204, 2225,
2229-2230, 2234-2235, 2245-2246, 2572, 3204,

218 See Defence Final Trial Brief, paras 177-183.

217 Judge Antonetti appends a separate opinion.
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IV. NUMBER OF THOSE KILLED IN THE EVENTS IN SREBRENICA IN -
JULY 1995 AND THEIR AFTERMATH (GROUND OF APPEAL 9)

A. Background

81. The Trial Chamber found that at least 5,749 Bosnian Muslims were unlawfully killed by the
Bosnian Serb Forces following the fall of Srebrenica.**® To determine this figure, the Trial Chami)er
calculated the number of Bosnian Muslims killed by the Bosnian Serb Forces: (i) at the specific
crime sites listed in paragraphs 21.1-22.4 of the Indictment (4,970);*
specified in the Indictment (830),%%°

and (ii) in circumstances not
excluding from the calculation 51 victims to avoid double-

counting.221

| 82. Tolimir makes a number of challenges to the Trial Chamber’s calculation of the number of
persons unlawfully killed by Bosnian Serb Forces after the fall of Srebrenica.?? First, he asserts that
the Trial Chamber erred in law in calculating the number of persons unlawfully killed in
circumstances other than the incidents speciﬁed‘ in the Indictment.”®® Second, he submits that the
Trial Chamber committed methodological errors in appraising the evidence in calculating the total
number of those killed.?** Third, he avers that the Trial Chamber erred in calculating the number of

victims in four specific incidents included in the Indictment.**

83. The Prosecution responds that Tolimir’s challenges should be summarily dismissed since he
ignores the Trial Chamber’s relevant factual findings, focuses on individual pieces of evidence
without showing why the conviction should not stand on the remaining evidence, and repeats

arguments made at trial while failing to identify any error by the Trial Chamber.”*® 2{

18 Trial Judgement, para. 596.

29 The Appeals Chamber notes that the Trial Chamber did not include in its calculation of the number of victims listed
in the Indictment the three Zepa leaders, whose murders were charged under paragraph 23.1 of the Indictment (see
Trial Judgement, paras 568, 570). However, it included these killings in its findings on the total number of persons
murdered. See Trial Juadgement, paras 721, 727.

20 Tral Judgement, paras 566-596.

221 Trial Judgement, paras 566, 570, 591, 595-596.

222 Appeal Brief, paras 89-142. See also Trial Judgement, paras 566-597.

22 Appeal Brief, paras 89-91.

24 Appeal Brief, paras 103-142.

25 Appeal Brief, paras 92-102.

26 Responsc Brief, para. 54.
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B. Discussion

1. Calculation of the total number of persons killed in incidents not specified in the Indictment

(a) Submissions

84.  Tolimir submits that the Trial Chamber erred since its findings should have been limited to

227

the victims of the incidents specified in the Indictment.””” He argues that “incidents” not specified

in the Indictment were not the subject of proof and that the Trial Chamber did not establish the
circumstances of the death of persons linked to those incidents.””® Consequently, he avers that the
Trial Chamber’s calculation cannot serve as a basis for findings on the gravity of the crime or

d.229

whether a certain crime — genocide or extermination — has been committe In the alternative,

Tolimir submits that the Trial Chamber erred in relying on that number in relation to its legal -

ﬁndings.230 Tolimir argues that the Trial Chamber’s erroneous finding had a significant impact on
its findings on all counts of the Indictment, and particularly on its assessment of the gravity of the
crime and thus in determining his sentence.”! He requests that the Appeals Chamber articulate the

correct legal standard and review the Trial Chamber’s findings in relation to Counts 1-7.22

85.  The Prosecution responds that the Trial Chamber’s conclusion that 5,749 Bosnian Muslims
were unlawfully killed by Bosnian Serb Forces was covered by the Indictment, which alleged that
“over 7,000 Bosnian Muslim men and boys from the Srebrenica enclave” were summarily executed
as a result of the JCE to Murder.**> The Prosecution submits that the Trial Chamber referred to the
5,749 B.osnian Muslim victims solely in the context of genocidal acts and intent and in evaluating
the gravity of the offence.** The Prosecution argues that Tolimir fails to show any impact upon the

judgement and that his argument should be summarily dismissed.?*

(b) Analysis ' \

86. The Appeals Chamber will first consider whether Tolimir’s submission that the Trial
Chamber erred inlla.w by calculating the number of persons unlawfully killed in circumstances not
specified in paragraphs 21.1 to 22.4 of the Indictment should be summarily dismissed, as requested
by the Prosecution. The Appeals Chamber notes that the Trial Chamber referred to the 5,749

21 Appeal Brief, paras 90-91, citing Indictment, paras 21.1-21.4. The Appeals Chamber understands Tolimir to have
intended to refer to paragraphs 21.4-22.4. See Reply Brief, para. 42.

228 Appeal Brief, para. 91. See Reply Brief, para. 42.

229 Appeal Brief, para. 91.

230 Appeal Brief, para. 91.

21 Appeal Brief, para. 89.

22 Appeal Brief, para. 91.

233 Response Brief, para. 55, citing Indictment, para. 28.

2% Response Brief, para. 56.
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victims in relation to the charge of genocide in finding that: (i) members of the protected group
Wefe killed;?* (i1) the Bosnian Serb Forces deliberately inflicted conditions of life that were
calculated to bring about the protected group’s destruction;**’ and (iii) there was an intent to destroy
the protected group.238 The Trial Chamber also referred to the 5,749 victims when assessing the
gravity of the offence in sentencing Tolimir.”®* As an alleged error in the Trial Chamber’s
calculation of persons unlawfully killed could have impacted the Trial Chamber’s findings on

genocide and sentencing, the Appeals Chamber will consider Tolimir’s submission on the merits.

87.  The Appeals Chamber recalls that in reaching its judgement, a trial chamber can only
convict an accused of crimes which are charged in the indictment.”*® The Appeals Chamber has
consistently held that, in accordance with the Statute of the Tribunal and the ICTR Statute, the
charges against an accused and the material facts supporting those charges must be pleaded with

241

sufficient precision in the indictment.”™ Material facts not pleaded in the indictment cannot serve as

a legitimate foundation for a conviction against the accused.**

88. In the present case, the charges and the material facts supporting the charges are pleaded in
the Indictment with a reasonably high degree of specificity. The Indictment alleged that the plan to
murder the able-bodied Bosnian Muslim men from Srebrenica encompassed “over 1,000” men who
were separated from their friends and families at PotoCari and taken to Bratunac, and “over 6,000
men who surrendered to or were captured by Bosnian Serb Forces stationed along the road between
Bratunac, Konjevi¢ Polje, and Miliéi.** It alleged that the systematic murder of these men ffom
Srebrenica began on 13 July 1995 “as set forth in specific detail” in paragraphs 21.1 to 22.4, i.e. in
the circumstances of the specified incidents listed therein.”** Similarly, the Indictment alleged that
four specific incidents of opportunistic killings and the killing of three named Bosnian Muslim
leaders from Zepa were natural and foreseeable conmsequences of the JCEs alleged in the

Indictment.** Under Count 2, charging the facts and agreement identified in the JCE to Murder as

235 Response Brief, para. 56.

26 Trial Judgement, paras 751-752.

%7 Trial Judgement, para. 766.

28 Trial Judgement, paras 770, 773.

39 Trial Judgement, para. 1217.

20 Naletili¢ and Martinovi¢ Appeal Judgement, para. 26; Kvocka et al. Appeal Judgement, para. 33.

1 Pordevi¢ Appeal Judgement, para. 574; Marti¢ Appeal Judgement, para. 162; Muvunyi Appeal Judgement, para. 18.
Naletili¢ and Martinovi¢ Appeal Judgement, para. 23; Kvocka et al. Appeal Judgement, para. 27; Kupreski€ et al.
Appeal Judgement, para. 88. The Appeals Chamber recalls that the count or charge is the legal characterisation of
the material facts which support that count or charge. Muvunyi Appeal Judgement, para. 19.

2 Kupreskic et al. Appeal Judgement, para. 320. See also Kuprekic et al. Appeal Judgement, paras 312-319; Marti¢
Appeal Judgement, paras 162-164.

3 Indictment, paras 19-20.

2 Indictment, para. 21.

5 Indictment, paras 22, 22.1-22.4, 23.1. The Indictment alleges, in particular, that the opportunistic killings specified
in paragraph 22 were the natural and foreseeable consequence of the JCE to Forcibly Remove and the JCE to
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the underlying acts of conspiracy to commit genocide,246 the Indictment alleged that the

implementation of the JCE resulted in the summary execution of “over 7,000” Bosnian Muslim men

and boys from the Srebrenica enclave.”’

89. It is clear from these provilsions that the incidents charged in the Indictment are not mere
examples of criminal conduct for which Tolimir is alleged tovbe‘ responsible but an exhaustive list
of specific allegations charged against him in the Indictment. Tolimir was not charged with crimes
arising- from incidents not specified in the Indictrhent. It is also clear that the Prosecution’s
allegation of the total number of those persons unlawfully killed by Bosnian Serb Forces (over
7,000) related solely to the victims of the incidents specified in parégraphs 21.1to 22.4 and 23.1 of
the Indictment. Moreover, the evidence led by the Prosecution was focused on the incidents

specified in the Indictment.

90. The Trial Chamber therefore erred by making findings that 779 persons248 were unlawfully
killed by Bosnian Serb Forces in circumstances not specified in the Indictment and by relying on

this higher figure in support of its conclusions on Tolimir’s convictions.

91. The Appeals Chamber is not, however, convinced that this error of law invalidates the Trial
Judgement. Tolimir fails to show why his convictions should not stand on the basis of the Trial
Chamber’s finding that at least 4,970 individuals were unlawfully killed in the specific
circumstances detailed in the Indictment. The Trial Chamber emphasised that the figure of 4,970 is
a conservative calculation of the number of people killed in the circumstances specified in the
Indictment, with the actual number of victims likely to be markedly higher.** With regard to its
findings in relation to the charge of genocide, the Trial Chamber also recalled its finding that at
least 4,970 Bosnian Muslim men were killed by Bosnian Serb Forces in circumstances specified in
the Indictment.m

Tolimir has provided no indication that this figure alone would not have enabled

the Trial Chamber to make its findings on the protected group element or that the forcible transfer

and killing operations were deliberately inflicted in order to lead to the physical destruction ?/ﬂ{

\

Murder and that the killings of the three Zepa leaders were the natural and foreseeable consequence of the JCE to
Forcibly Remove. Indictment, paras 22, 23.1.

8 Tndictment, para. 25. See also Indictment, para. 27.

247 Indictment, para. 28. See also Indictment, para. 9.

% The Appeals Chamber recalls that the Trial Chamber found that at least 5,749 Bosnian Muslims were unlawfully
killed by the Bosnian Serb Forces following the fall of Srebrenica by calculating the number of Bosnian Muslims
killed by the Bosnian Serb Forces at the specific crime sites listed in paragraphs 21.1-22.4 of the Indictment (4,970)
and in circumstances not specified in the Indictment (830). The Trial Chamber excluded from the calculation 51
victims to avoid double-counting, thus finding that 779 individuals were killed by Bosnian Serb Forces in
circumstances other than specified in the Indictment. See supra, para. 81.

249 Trial Judgement, para. 571.

250 Tral Judgement, para. 751.
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Bosnian Muslim population in the area.”’ 1‘ Similarly, with respect to the Trial Chamber’s reference
to the 5,749 victims in assessing the gravity of the offence in sentencing Tolimir, the Appeals
Chamber considers that the Trial Chamber’s general assessment that those who were killed were
victims of a “massive and cruel murder operation” remains fully supported by the conservatively

252

calculated 4,970 minimum figure.”” Moreover, all the Trial Chamber’s specific examples

2008

illustrating the horrific nature of the mass executions that informed its assessment of the gravity of

253

the offence derived from incidents specified in the Indictment.”” Tolimir’s argument is therefore

dismissed.

2. Methodology used by the Trial Chamber in evaluating the total number of those killed

92. Tolimir submits that the Trial Chamber erred in fact in its findings on the total number and
identification of the Srebrenica-related missiﬂg and killed and in its findings concerning the number
of Bosnian Muslim males who died as a result of com‘b‘at, suicide, and other causes. > First, he
argues that the Trial Chamber erroneously arrived at its figures by making a “presumption” that all
the victims identified from Srebrenica-related mass graves were unlawfully killed by Bosnian Serb
Forces.” Second, he challenges the way the Trial Chamber evaluated demographic and DNA

. 56
evidence.”

93. The Prosecution responds that Tolimir focuses on isolated aspects of the Trial Chamber’s
consideration of the evidence while ignoring its detailed analysis and that he merely asserts that the

Trial Chamber failed to interpret the evidence in a particular manner.”’

(a) Alleged errors in finding that persons identified from the Srebrenica-related graves were

- unlawfully killed

94. Tolimir argues that the Trial Chamber’s finding that only a minority of the deaths of the
Srebrenica-related missing can be attributed to combat, suicide, and other causes is “unrealistic”
and based on the presumption that all those persons buried in mass graves are victims of summary
execution.”® He challenges the Trial Chamber’s finding that in cases of inconsistencies between
DNA identification and court declarations regarding the death of the same person, the DNA is more

reliable, argﬁing that DNA data provides no information about the date and circumstances of death

! Trjal Judgement, para. 766.

22 Trjal Judgement, para. 1217.

23 Trjal Judgement, para. 1217.

254 Appeal Brief, paras 103, 119.

255 Appeal Brief, paras 103-125.

256 Appeal Brief, paras 126-140.

257 Response Brief, para. 61.

258 Appeal Brief, paras 104, 107-108, 119, 125. See also Reply Brief, paras 45, 48.
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but only identification.”® In his view, in assessing the number of those unlawfully killed by
Bosnian Serb Forces, the Trial Chamber was obliged to estimate the total number of those persons
who were killed as a result of combaf, suicide, and infighting among the members in the column.?*°
Tolimir points to evidence which, he avers, indicates that approximately 3,000 persons were killed
in combat or from causes other than murder.”*' He submits that the Trial Chamber failed to provide
reasons as to why estimates by individual members of the column of the number of persons killed
by military action were not reliable.”** In support of his argument that Srebrenica-related graves do
not contain only victims of execution, Tolimir points to two court declarations concerning persons
killed in combat whose remains were found in mass gw:aves,263 ABiH records showing that 140
persons identified in Srebrenica-related graves died in circumstances unrélated to the Indictment,***
and information provided by the Dutch Government pertaining to a mass grave containing the
bodies of at least seven persons not summarily executed.® Finally, he states that there is little
evidence of burial and reburial operations, which, in his view, indicates that not only victims of

executions were buried in Srebrenica-related mass grave:s.266

95. The Prosecution responds that the Trial Chamber carefully assessed the substance and
reliability of DNA, forensic, and demographic evidence, witness testimonies and documentary
evidence on the mass executions, burials, and reburials.?® Tt submits that Tolimir fails to consider
the absence of combat activities inside the Zvornik Brigade area, and the fact that the Trial
Chamber did not include among the Srebrenica victims unlawfully killed individuals who were
identified from surface remains along the route taken by the column of Bosnian Muslim men.”®®
The Prosecution further contends that Tolimir ignores the Triél Chamber’s explicit consideration
and rejection of the two court declarations and the ABiH records.”® It also asserts that Tolimir
ignores the considerable evidence of and factual findings regarding the rebuﬁal operations.270

Lastly, the Prosecution submits that the Trial Chamber was not required to consider Defenc

29 Appeal Brief, paras 109-111. Tolimir also argues that the Trial Chamber should have considered additional factors
in its assessment of the evidence, such as the data on the Srebrenica population and alleged shortcomings in the
presentation of DNA analysis results. Appeal Brief, para. 107. '

280 Appeal Brief, paras 105-106. Tolimir argues that there is ample evidence that the ABiH suffered large numbers of
casualties during the breakthrough operation that would account for their deaths. Reply Brief, para. 49.

261 Appeal Brief, paras 120-123.

262 Appeal Brief, para. 121, citing Trial Judgement, para. 593. Tolimir adds that some of the mass graves are located on
the line of the column movement. Appeal Brief, para. 105.

263 Appeal Brief, paras 112-113, 115, citing Defence Exhibit 316 (Lukavac Lower Court Decision dated 20 June 1997),
Defence Exhibit 317 (Kladanj Municipal Court Decision dated 31 March 2000), T. 11 March 2010 p. 518. See also
Appeal Brief, paras 109-110, 114.

264 Appeal Brief, paras 117-118.

265 Appeal Brief, para. 124, citing Defence Exhibit 320 (Dutch news article dated 21 June 2011).

268 Appeal Brief, para. 116.

267 Response Brief, para. 62.

2% Response Brief, para. 63.

2% Response Brief, para. 64.

270 Response Brief, para. 65.
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Exhibit 320 because it does not concern a Srebrenica-related grave containing victims of

executions.?”

96. Tolimir replies that he “clearly demonstrated” that the Srebrenica-related mass graves
contained victims of persons buried prior to the relevant events.”’”” He further argues that the Trial
Chamber should have considered Defence Exhibit 320 since it indicates that the persons mentioned
in this report were probably reported missing and that there are matters related to the Srebrenica

events that have not yet been fully investigated.”"

97. The Appéals Chamber recalls that the Trial Chamber erred by making a finding that 779
victims were killed by Bosnian Serb Forces in circumstances not specified in the Indictment.”’* In
light of this’ Appeals Chamber’s finding, Tolimir’s arguments as to the methodology used by the
Trial Chamber in reaching the higher number of 5,749 are moot. The Appeals Chamber will assess

those arguments related to the methodology employed by the Trial Chamber in calculating the

4,970 victims of incidents specified in the Indictment.””

98. The Trial Chamber reached its finding that 4,970 individuals were unlawfully killed by

276

Bosnian Serb Forces in the incidents specified in the Indictment™” by analysing a combination of

evidence comprising witness testimony as to the circumstances of the killings, forensic evidence,

277

and demographic data.”’" With regard to some incidents, the Trial Chamber reached its findings

based on eyewitness accounts alone.”’”® The Appeals Chamber finds no support for Tolimir’s
allegation that, in finding that 4,970 Bosnian Muslims were unlawfully killed, the Trial Chamber
employed a presumption that all those persons identified in the mass graves were summarily

executed.

99. Insofar as Tolimir suggests that the victims in the mass graves located near the movement of
the column were those of ABiH soldiers killed in combat, this argument is rejected. The Appeals
Chamber reiterates that in reaching its findings on the incidents in the Indictment, the Trial

Chamber did not exclusively rely on the fact that individual victims were recovered from mass

2”1 Response Brief, paras 65-66. '
2™ Reply Brief, para. 45.
2 Reply Brief, para. 47. See Reply Bncf para. 49.

* See supra, para. 90.

25 See Appeal Brief, para. 104. The Appeals Chamber notes that Tolimir challenges the lower number of 4,970 victims
as well as the higher number of 5,749 victims. The Appeals Chamber further notes that in another section of this
Judgement it has granted Tolimir’s Ground of Appeal 20, see infra, paras 434-435. Tolimir’s arguments regarding
the methodology used by the Trial Chamber in evaluating the total number of those killed, insofar as they relate to
the killings of the six Bosnian Muslim men near Trnovo, are therefore moot.

276 Trial Judgement, paras 566, 570.

277 Trial Judgement, paras 49-62, 344, 350-351, 367-376, 397-401, 435-439, 454-458, 478-481, 504-508, 525, 532,
537, 541, 545-546, 550, 569.

278 Trjal Judgement, paras 309, 313-314, 345-348, 381, 396-397, 487-488.
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graves, but based its ﬁndings on a range of evidence.””” The Appeals Chamber furthermore notes
that in concluding that only a minority of deaths of the Srebrenica-related missing could be
attributed to combat, suicide and other causes, the Trial Chamber explicitly considered the evidence
referred to by Tolimir that, in his submission, supported a finding that up to 3,000 Bosnian Muslims
died as a result of these causes.”*® Contrary to Tolimir’s submission, the Trial Chamber explained
its reasons for not relying on this evidence — in its view, the assessments made in the immediate
aftermath of the fall of Srebrenica were based on patchy information and rough estimates.?®!
Tolimir fails to show that no reasonable trial chamber could have relied on the demographic and
forensic evidence, together with the large amount of testimony related to specific incidents, in order

to make findings on how the victims were killed.®*

100. The Appeals Chamber further dismisses Tolimir’s argument that the Trial Chamber should
have estimated the number of people killed as a result of combat, infighting in the column, or
suicide. The Trial Chamber was under no obliga’gion to make such a finding in assessing the counts
under the Indictment. As previously discussed, the Trial Chamber made detailed findings on the
number of people unlawfully killed in each incident charged in the Indictment and then made a
calculation of the overall number of victims on the basis of these ﬁndings.283 In view of the cautious
and conservative approach of the Trial Chamber in making findings on the number of victims for
each incident, there was no reason for the Trial Chamber to make additional findings on the number
of people who died in other circumstances. Nor would such a finding have impacted the Trial
Chamber’s finding on the overall number of people who were unlawfully killed in the

circumstances specified in the Indictment.

101. The Appeals Chamber notes that the Trial Chamber explicitly considered and rejected the
two court declarations concerning persons killed in combat whose remains were found in mass
graves.”® In this context, having evaluated Prosecution Witness demographer Ewa Tabeau’s
explanation as to the reliability of the court declarations vis-a-vis the ICMP data, the Trial Chamber

reasonably concluded that in cases of inconsistencies between DNA-based identification of

Srebrenica-related missing and court declarations regarding the same persons, the DNA-based )

identification is more reliable.?

N

2" See supra, para. 98.

280 Tral Tudgement, paras 592-594.

281 Trial Judgement, para. 593.

282 Trial Judgement, para. 594.

% See supra, para. 98.

28 Trjal Judgement, para. 60 and n. 151.
28 Trjal Judgement, para. 60.
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102.  Similarly, the Trial Chamber explicitly considered and rejected the ABiH records as
conclusive proof that 220 individuals associated with the ABiH had died prior to July 1995, 140 of
whom were identified by the ICMP in Srebrenica-related grawes.286 It specified that following
clarification by the Bosnian authorities and findings by the ICMP “most of the 220 cases were

indeed Srebrenica-related” and that the scale of any inconsistency is “small”.%*’

103. With regard to Defence Exhibit 320, a report of the Dutch Government on a mass grave
found in Srebrenica, the Appeals Chamber notes that the report neither confirms nor denies that the
seven Bosnian Muslim victims were summarily executed and hence does not support Tolimir’s
argument that not each and every grave connected with Srebrenica contains the remains of those
who were summarily executed. In any event, Tolimir fails to demonstrate that the Trial Chamber
erred by not explicitly considering this evidence in evaluating the number of individuals killed in

the incidents specified in the Indictment.

104. Since Tolimir does not substantiate his assertion that there is scant evidence of the reburial

operation,288 this argument is summarily dismissed.

(b) Demographic and DNA-based evidence to identify and establish the number of Srebrenica-

related missing and killed

105. Tolimir challenges the reliability of the demographic and DNA-based evidence used by the
Trial Chamber to establish the number of Srebrenica-related missing and of those who were killed
in the aftermath of the fall of Srebrenica.”® The Appeals Chamber will address Tolimir’s arguments
insofar as they relate to the Trial Chamber’s use of demographic and DNA-based evidence in its

findings on the number of victims of incidents specified in the Indictment.””

106.  First, Tolimir submits that the Trial Chamber erred in rejecting his argument at trial that the
estimate of 7,000 victims is untenable “if the number of people about whom the WHO had
information in the area of the Tuzla-Podrinje Canton on 29 July — 34,341 — is subtracted from the
number of those in Srebrenica in January 1995 — 37,555 people”.®! According to Tolimir, the

28 Trial Judgement, para. 61.

287 Trial Judgement, para. 61.

288 See Appeal Brief, para. 116.

2% Appeal Brief, paras 126-140.

20 See supra, para. 98 and n. 277 for those findings which were, inter alia, based on demographic and forensic
evidence.

#1 Appeal Brief, para. 126, citing, inter alia, Prosecution Exhibit 2873 (Tuzla WHO field office report of 29 July
1995), Defence Exhibit 117 (Civilian Protection Staff of Srebrenica Municipality report of 11 January 1995), and, in
error, Trial Judgement, paras 574-757. The Appeals Chamber understands Tolimir to have intended to cite
Trial Judgement, paras 574-575. See Appeal Brief, para. 127. See also Appeal Brief, para. 131.
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WHO figures are reliable, notwithstanding the fact that they are approximations.292 He further avers
that the Trial Chamber erroneously concluded that the value of the Srebrenica Municipality Civilian
Protection Staff figures (Defence Exhibit 117) was limited.?*®

107. Second, Tolimir submits that the Trial Chamber erred in finding the DNA-based
identification evidence of the ICMP reliable, referring to the Trial Chamber’s finding that the
number of those killed has largely been derived from DNA identification.””* He contends that there
is no evidence that the JCMP employed traditional forensic scientist reviews and related evidence to
ensure that the match is valid and that, consequently, the ICMP data cannot be regarded as
reliable.”” Tolimir submits that the Trial Chamber erroneously relied on Thomas Parsons’s
statement that “concordance of DNA and non-DNA data was [...] one of the pillars of the ICMP
identification process” despite no evidentiary support that such concordance was in fact established
by the ICMP.*® He further avers that DNA data was presented without relevant supporting
material, in particula;, the reports provide no information as to time, cause, and manner of death.?’
In his view, the ICMP data is not reliable with regard to the date and place of disappearance
because the ICMP simply included two nominal dates in relation to the date of disappearance and
that no reasonable trial chamber would have relied on such information.”®® He further submits that
the Trial Chamber also erred in failing to request the documents required to assess the reliability of
the expert report‘299 He points out that electroencephalograms,’ % which are necessary to verify the
accuracy of a DNA report, were only available in relation to a small percentage of cases, namely
thosé relating to the mass gravesite at Bi§ina.** As to Parsons’s explanation that relatives had
concerns about providing genetic information to individuals considered to be complicit in the death
of family members, he argues that such information could have been provided to the Prosecution,

1.302

Trial Chamber, or defence counsel.”™ Tolimir also contends that the ICMP reports do not meet the

22 Appeal Brief, para. 127, citing Prosecution Exhibit 2873 (Tuzla WHO field office report of 29 July 1995).

293 Appeal Brief, paras 128-129.

294 Appeal Brief, paras 132-139.

95 Appeal Brief, para. 135,

2% Appeal Brief, para. 134, citing Trial Judgement, n. 144.

97 Appeal Brief, paras 134, 137.

2% Appeal Brief, para. 135, citing, Prosecution Exhibits 136 (Decision from the RS General Staff assigning a
Commission for the handing over of the Drina Corps archives, signed by General Duki¢, dated 8 December 2004)
and 137 (Travel authorisation issued by the RS Ministry of Defence, dated 8 December 2004). The Appeals
Chamber understands Tolimir to have intended to cite Prosecution Exhibit 1936 (transcript of Thomas Parsons in
the Prosecutor v. Popovi¢ et al. case dated 1 February 2008 and 29 April 2009), p. 20875 and Prosecution Exhibit
1937 (Curriculum Vitae of Thomas J. Parsons, Ph.D.). In this context, Tolimir further submits that Prosecution
expert witness Parsons himself testified that the ICMP lacked a comprehensive investigative programme that would
seek to reconcile the various lists or definitively investigate missing person reports from family members.

29 Appeal Brief, para. 136.

390 Blectroencephalograms are “the raw data by which an analyst derives the DNA profile” (Prosecution Exhibit 1936
(transcript of Prosecution expert witness Parsons in the Prosecutor v. Popovic et al. case dated 1 February 2008), p.
20910).

301 Appeal Brief, para. 137.

%92 Appeal Brief, para. 136, citing T. 25 February 2012 p. 10445,
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minimum standards of reliability for expert reports because they fail to provide clear references and

. 303
accessible sources.

108. Third, Tolimir submits that the ICMP and ICRC lists cannot be considered completely
reliable because: (i) individuals were reported missing by family members and friends; and (ii)
there is no reliable evidence as to how the lists were updated or their accuracy ensured.’** In
support of his submission, he points to the evidence of Witness Ramiz Becirovi¢, Commander of
the 28™ Division of the ABiH, that individuals named as killed were present with him in the Dr¢
sector.’® He also refers to a report by Svetlana Radovanovi¢, which, in his submission, casts doubt

on the reliability of the demographic data.*®

109.  The Prosecution responds that Tolimir’s arguments are simply a repetition of unsuccessful
trial arguments and ignore the Trial Chamber’s other relevant findings.’ 7 1t argues that Tolimir
merely asserts that the Trial Chamber must have failed to consider relevant evidence without

showing that no reasonable trial chamber could have reached the same conclusion.*®

2002

110. The Prosecution responds further that the Trial Chamber duly considered Tolimir’s

arguments and gave a reasoned opinion in dismissing them.’® The Prosecution avers that Tolimir
fails to consider the Trial Chamber’s findings that the ICRC “applies a very selective method when
accepting reports on the missing”, and that “the reports generated by the ICMP on the basis of the

DNA analysis can be fully relied upon”.3 10

111. The Appeals Chamber notes that the Trial Chamber rejected Tolimir’s argument based on

3 Apart from his argument about how approximate the

the WHO figures on a number of bases.
WHO figures may be, Tolimir fails to address why the Trial Chamber’s other reasons for rejecting
this argument — in particular, the limited value of the data due to the absence of data on individuals
and the fact that Tolimir’s approach ignores the significant amount of evidence related to the
killings and forensic analysis — amount to an error. Tolimir further fails to substantiate his

allegations that there is “evidence that until January throughout July, some people left Srebrenica”

303 Appeal Brief, paras 138-139, citing Stani§ic and Simatovic Rule 94bis Decision, para. 9. )i

3% Appeal Brief, para. 140. ’

305 Appeal Brief, para. 140, citing Defence Exhibit 1 (statement of Ramiz Becirovi¢ dated 11 August 1995), p. 15.”

306 Appeal Brief, para. 133.

307 Response Brief, para. 72.

398 Response Brief, para. 72.

3% Response Brief, para. 67. See also Response Brief, para. 72 and n. 261, listing a number of submissions from the
Appeal Brief and corresponding arguments from Tolimir’s Final Trial Brief.

310 Response Brief, para. 71, citing Trial Judgement, paras 51, 57 (internal citations omitted).

311 Trjal Judgement, para. 574. In particular, the Trial Chamber pointed to the fact that the data concerns a time six
months prior to the fall of the enclave; the difficult conditions existing at that time; and the absence of data on
specific individuals.
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and that no additional refugees arrived in the enclave.’ 12 The Appeals Chamber observes that
Defence Exhibit 117 containing data on a number of municipalities313 is not comparable to the
definition of “Srebrenica-related missing” employed by the Trial Chamber.*** Tolimir thus fails to
demonstrate how Defence Exhibit 117 could undermine the credibility of the data relied upon by
the Trial Chamber. In view of the above, the Appeals Chamber dismisses this argument.

112.  The Appeals Chamber further notes that Tolimir a]ready raised the argument at trial that the
DNA matches as reported by the ICMP cannot be used as the sole method to establish the facts
because DNA-led identification needs to be sﬁpplemented by traditional anthropological
methods.?™® The Trial Chamber considered and dismissed this argument on the grounds that: (i) it
rested on an administrative practice; and (ii) Parsons testified that concordance of DNA and non-
DNA data was an important part of the ICMP identification process.316 The Appeals Chamber
further observes that the numbers of Srebrenica-related missing identified by DNA analysis were
used exclusively by the Trial Chamber to determiné the numbers of persons recovered from
gravesites, and not to establish the cause of death of these persons.317 The Trial Chamber made
specific reference to the definition for place and date of disappearance used by the ICMP.**® Since
the date of disappearance and the date of death are separate from the question of whether a person’s
remains were located in a specific gravesite, and since the DNA methodology was used by the Trial
Chamber exclusively to determine that a person’s remains were found in a specific gravesite, the
Appeals Chamber finds that the argaments advanced by Tolimir are irrelevant to the reliability of
the DNA identification methodology as such. Tolimir fails to demonstrate an error on the part of the

Trial Chamber in rejecting his arguments at trial and these arguments are therefore dismissed.

113. With respect to Tolimir’s third argument, the Appeals Chamber understands Tolimir to
challenge the credibility of the 2009 Integrated Report, prepared by Helge Brunborg and Ewa
Tabeau,>™ and the 2009 List of Missing.**® The Appeals Chamber notes that the 2009 Integrated
Report does not exclusively rely on the ICMP data, but rather combines DNA analysis with
demographic data, which, as the Trial Chamber noted, corroborate each other.*?! The Trial Chamber

312 Appeal Brief, para. 129.

313 Deferice Exhibit 117 (Srebrenica Municipality Civilian Protection Staff figures), Table 1. This data relates to
Srebrenica, Bratanac, Vlasenica, Zvornik, Han Pijesak, ViSegrad, and Rogatica municipalities.

314 Trial Judgement, para. 51, n. 120, citing Prosecution Exhibit 1776 (2009 Integrated Report), Annex 2. The Trial
Chamber considered data related to Srebrenica, Bratunac, Vlasenica, Zvornik, Han Pijesak, Rogatica Bijeljina,
Kalesija, Kladanj, Sekoviéi as well as Bajina Basta, Ljubovija, and Valjevo.

315 Tolimir’s Final Trial Brief, paras 229-233. See also Tolimir’s Final Trial Brief, paras 271, 274.

316 Tria] Judgement, n. 144.

31" Trjal Judgement, para. 58.

318 Trjal Judgement, n. 120.

319 prosecution Exhibit 1776 (2009 Integrated Report).

320 prosecution Exhibit 1777 (2009 List of Missing). See Trial Judgement, para. 50.

321 Trial Judgement, para. 58, citing T. 16 March 2011 p. 11406.
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comprehensively described and analysed the various lists of demographic data used by Brunborg
and Tabeau for establishing lists of the Srebrenica-related missing.*** The Appeals Chamber notes
that, while the ICRC list was extensively relied on,’* neither the ICMP data nor any other source
was used by Brunborg and Tabeau as an exclusive source.’* The Trial Chamber specifically noted
that the two demographers did not use lists of the missing maintained by the parties to the conflict
in order to ensure neutrality.325 The Appeals Chamber further notes that the 2009 Integrated Report
took into account ABiH army records to identify individuals on the OTP list of Srebrenica-related
missing and dead who possibly might have died in combat situations, but noted that the ABiH
records did not provide information on the cause of death.*”® Purther, in assessing the accuracy of
the lists of Srebrenica-related missing, the Trial Chamber explicitly noted demographer Helge
" Brunborg’s explanation as to the inconsistencies pointed out by Svetlana Radovanovi, although her
report, as Tolimir concedes,3 27 was never tendered into evidence.*?® As noted above, the ICMP data
was used only to establish the number of so-called “Srebrenica-related identified” persons, that is,
persons who were reported missing and whose remains were subsequently exhumed and identified

through DNA analysis.**

114. The Appeals Chamber further notes the Trial Chamber’s finding that the demographic
profile of the Srebrenica-related missing that resulted from Brunborg and Tabeau’s work
corresponded with what is independently known of those people who were separated at Potocari or
captured from the; column.?* The Trial Chamber found, on the basis of eyewitness accounts, that
individuals were killed by Bosnian Serb Forces.>*! These accounts include estimates on the number
of people killed.** Bedirovi¢’s statement that “when they started naming the persons who ha(i been
seen to be killed, I saw that these persons had been with us in the Dr& sector, so I could not accept

all this information as accurate” describes the information he was receiving while he was still in the

22 Trjal Judgement, paras 51-52.

323 Trial Judgement, para. 51, citing T. 16 March 2011 p. 11407, T. 17 March 2011 p. 11447. See also Prosecution
Exhibit 1776 (2009 Integrated Report), p. 2, which clarifies that the ICRC list in question is the 2008 ICRC list.

324 Trjal Judgement, para. 51, citing Prosecution Exhibit 1776 (2009 Integrated Report), pp. 1-2.

325 Trial Judgement, para. 52.

326 prosecution Exhibit 1776 (2009 Integrated Report), Annex 3, p. 36.

327 Appeal Brief, para. 133.

328 Tral Judgement, para. 54. See also T. 9 February 2011 pp. 9647-9652.

329 See supra, para. 112. See also T. 16 March 2011 p. 11406; Prosecution Exhibit 1776 (2009 Integrated Report),
Annex 2, p. 34.

339 Trjal Judgement, para. 53.

33! See Trial Judgement, paras 309, 346, 396-397, 449, 474.

332 See Trial Judgement, para. 376, citing eyewitnesses Predrag Celi¢’s assessment that the column of prisoners who
went by foot from Sandi¢i Meadow to Kravica Warehouse numbered between approximately 600 and 800
(Prosecution Exhibit 1633 (Transcript of testimony of Predrag Celi¢ in the Prosecutor v. Popovi€ et al. case, dated
28 Tune 2007), p. 13477) and PW-006’s statement that two busloads also arrived there (Prosecution Exhibit 2797,
(Transcript of testimony of PW-006 in the Prosecutor v. Popovi€ et al. case, dated 6 February 2007), pp. 6978-
6981). See also infra, paras 119-122.
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column.*® At most, this evidence indicates that the information Becirovi¢ was receiving at the time
was not reliable as to the identity of persons from the column who had been killed. However, it
does not undermine the credibility of the OTP lists. The Appeals Chamber therefore finds that it
was reasonable for the Trial Chamber to find the lists maintained by the OTP of Srebrenica-related
missing with integrated DNA identifications reliable. Consequently, Tolimir’s arguments are

dismissed.

3. The Trial Chamber’s findings on four incidents specified in the Indictment

115.  Tolimir submits that the Trial Chamber erred in fact in calculating the number of Bosnian

Muslims killed at four incidents specified in the Indictment, namely the killings at the Branjevo
Military Farm, the killings at Pilica Cultural Centre, the 10 Bosnian Muslim men taken from the
Miliéi Hospital (“10 Mili¢i Prisoners™), and the four Bosnian Muslim men who survived the events

at the Branjevo Military Farm.**

116.  The Prosecution responds that Tolimir’s challenges should be summarily dismissed since
Tolimir is merely offering his own interpretation of the evidence and fails to show any error by the

Trial Chamber.>*

(a) Branjevo Military Farm

117.  Tolimir argues that the Trial Chamber improperly weighed evidence and failed to consider
all its factual findings in concluding that 1,000 to 1,500 Bosnian Muslims at the Branjevo Military
Farm were shot and killed.*® Tolimir emphasises Prosecution Witness DraZen Erdemovié’s
testimony that he did not count the buses but only estimated their number.**’ Tolimir also argues
that the Trial Chamber erred in relying on Prosecution Witness PW-073’s estimate considering “the
circumstances in which [PW-073] was trapped”.338 Tolimir further submits that even the lower
estimate of 1,000 individuals is unrealistic given Erdemovi¢’s description of the manner in which
the executions were conducted and the time frame in which they occurred, because the finding

suggests an impossible rate of killings.**

333 Defence Exhibit 1 (statement of Ramiz Becirovié dated 11 August 1995), p. 15.

334 Appeal Brief, paras 93-102.

335 Response Brief, para. 57.

336 Appeal Brief, para. 93, citing Trial Judgement, paras 459, 491-500. See also Appeal Brief, para. 97.

37" Appeal Brief, para. 95, citing T. 4 May 2007 p. 10983, T. 17 May 2010 p. 1881. See also Appeal Brief, para. 94.
338 Appeal Brief, para. 95, citing Prosecution Exhibit 48, p. 1208.

% Appeal Brief, para. 96, citing Trial Judgement, paras 491-494. See also Appeal Brief, para. 94.
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118.  The Prosecution argues that the Trial Chamber’s finding regarding the Branjevo Military
Farm incident was not based exclusively on the witness statements challenged by Tolimir, but also

on forensic and DNA evidence.>*

119. The Trial Chamber found that on 16 July 1995 approximately 1,000 to 1,500 Bosnian
Muslims were transported by bus to the Branjevo Military Farm where they were shot and killed by
members of the 10® Sabotage Detachment and VRS soldiers from Bratunac.**! Tolimir does not
dispute the fact that a mass execution took place at the Branjevo Military Farm on 16 Juiy 1995 but
challenges the Trial Chamber’s calculation of the number of victims. The Appeals Chamber notes
that the Trial Chamber based its findings on how the killing operation unfolded on the corroborative
eyewitness accounts of Erdemovi¢, a member of the 10™ Sabotage Detachment, and Prosecution
Witnesses PW-073 and PW-016 who both survived the incident.*** Tolimir’s argument that
Erdemovié did not count the number of buses arriving is unpersuasive. As acknowledged by
Tolimir, Erdemovié provided an estimate of the number of buses, and based on this, an estimate of
the number of persons who were killed.*** Given his proximity to the events at all relevant times, it
was reasonable for the Trial Chamber to have considered that Erdemovi¢ was weil-positioned to do

so and, accordingly, to provide a reliable estimate of the number of persons killed.>*

120.  With respect to Tolimir’s claim that the Trial Chamber should not have relied on PW-073’s
estimate that there were between 1,000 and 1,500 victims given that he was trapped, the Appeals
Chamber notes PW-073’s evidence that: (i) prior to reaching his group’s designated execution spot,
they “passed through the ranks of the dead, through the lines of dead”;** (ii) seven columns of
people were subsequently executed;>* and (iii) while concealed in the shrubbery for several hours,

d.347

he could see the soldiers walking around the dea Tolimir fails to show that no reasonable trial

chamber could have relied upon PW-073’s estimate.

121. In regard to the contention that it was not possible for even 1,000 men to be killed in the
circumstances described by the Trial Chamber, the Appeals Chamber notes the Trial Chamber’s

40 Response Brief, para. 58. /i

*! Trial Judgement, para. 495. See also Trial Judgement, paras 491-494.

32 Tral Judgement, paras 493-495. See also Trial Judgement, nn. 2174, 2178, 2181, 2184

33 prosecution Exhibit 215 (Transcript of testimony of DraZen Erdemovié in the Prosecutor v. Popovic et al. case,
dated 4 and 7 May 2007), p. 10983.

34 Brdemovié testified that he took part in all the executions. See Prosecution Exhibit 215 (Transcript of testimony of
DraZen Erdemovi€ in the Prosecutor v. Popovié et al case dated 4 and 7 May 2007), p. 10972,

35 prosecution Exhibit 48 (under seal version of transcript of testimony of PW-073 in the Prosecutor v. Popovic et al.
case, dated 6 and 7 September 2006), p. 1202.

346 prosecution Exhibit 48 (under seal version of transcript of testimony of PW-073 in the Prosecutor v. Popovi€ et al.
case, dated 6 and 7 September 2006), p. 1203.

37 prosecution Exhibit 48 (under seal version of transcript of testimony of PW-073 in the Prosecutor v. Popovic et al
case, dated 6 and 7 September 2006), p. 1205.
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348

findings that additional soldiers arrived to assist with executions (amounting to 18 in total)™™ that

349 and that the executions continued

the soldiers used machine guns followed by single gun shots,
for five to six hours.>® It is also noted that the timings given by the Trial Chamber were only
approximaﬁons.351 Moreover, while the figures provided by Erdemovi¢ and PW-073 were
estimates, they corroborate each other. In the view of the Appeals Chamber, it was reasonable for
the Trial Chamber to conclude, on the basis of the eyewitness testimony, that between 1,000 and

1,500 persons were executed within a time frame of five to six hours.

122.  Furthermore, the Trial Chamber found that its calculation of the number of victims of the
Branjevo Military Farm incident based on eyewitness testimony was corroborated by forensic
evidence, which established that at least 1,656 individuals were killed at the Branjevo Military
Farm and Pilica Cultural Centre on 16 July 1995.352 The Trial Chamber relied on the 1,656 figure in
all its subsequent factual and legal findings regarding the number of those killed at the Branjevo
Military Farm and Pilica Cultural Centre.>>® Tolimir fails to show any error on the part of the Trial

Chamber. His argument is thus dismissed.

(b) Pilica Cultural Centre

123.  The Trial Chamber found that on 16 July 1995, Bosnian Serb Forces killed approximately
500 Bosnian Muslim men at the Pilica Cultural Centre.>** The Appeals Chamber notes that Tolimir
offers no support for his allegation that the Trial Chamber erred in making this finding.*> This

~

124. Tolimir submits that the Trial Chamber erred in concluding that Bosnian Serb Forces killed

argument is therefore summarily dismissed.

(c) Bosnian Muslim men taken from the Mili¢i Hospital

the 10 Miliéi Prisoners and could not have relied on the context of the events taking place in the
aftermath of the fall of Srebrenica and on the circumstances of their disappearance to make this
ﬁnding.356 He argues that the Trial Chamber based its finding on the “highly unreliable” testimony

of Prosecution Witness PW-057 and failed to exercise any caution in assessing his evidence, which

% Trial Judgement, para. 494.

3 Trjal Judgement, para. 493,

350 Trial Judgement, para. 494.

31 See Trial Judgement, para. 494, In particular, the Appeals Chamber notes that the Trial Chamber found that the
killing of Bosnian Muslims lasted from “approximately 10:00 a.m. until 3:00 or 4:00 p.m.”. Trial Judgement,
para. 494.

352 Trial Judgement, para. 508.

33 See Trial Judgement, paras 568, 570 (overall number of those unlawfully killed), 721 (murder), 727, 729
(extermination), 751-752 (killing members of the group as acts of genocide), 862 (killings as acts of persecution),
1217 (sentencing). '

35% Trial Judgement, paras 496, 500.

355 Appeal Brief, para. 93.
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was based on hearsay.>>’ Tolimir also contests the Trial Chamber’s reliance upon the most recent
list of missing persons, arguing that the list gives no insight.into the circumstances of death. He

further points out that the remains of these individuals have not been discovered.**®

125. The Prosecution responds that Tolimir ignores other evidence that the Trial Chamber relied

upon in reaching its finding on the 10 Milici Prisoners.*”

126. The Appeals Chamber recalls that a body need not be recovered in order to establish that a
person has been killed and that a victim’s death can be inferred circumstantially from all of the
evidence presented to the trial chamber.*® In order to challenge a trial chamber’s assessment of
circumstantial evidence on appeal, an appellant must show that no reasonable trier of fact could

have found that the conclusion reached by the trial chamber was the only reasonable inference. !

362

The Appeals Chamber further recalls that hearsay evidence is in principle admissible,™ although in

assessing its probative value, the surrounding circumstances must be considered.*®

127. The Trial Chamber found that, at some time after 23 July 1995, members of the Bosnian
Serb Forces killed 10 Bosnian Muslims who had been medically treated at the Standard Barracks of
the Zvornik Brigade following their transfer from the Mili¢i Hospital.”** The Trial Chamber based
this finding on: (1) evidence that Vujadin Popovi¢ came to the Standard Barracks on 23 July 1995 to
deal with the captured prisoners; (ii) testimony from PW-057 that, according to Vinko Pandurevic,
the men were taken away after Popovi¢ arrived with an order from Mladic¢ that they should be
liquidated;365 (iii) the evidence of Dr. Zoran Begovi¢, a doctor working in the Zvornik Brigade
Medical Centre, that he was informed that the wounded had been taken away early one morning
without their medical records or any of the medical staff to escort them contrary to standard
practicc:;366 and (iv) the fact that the names of all 10 men appear in the most recent list of persons

reported as missing or dead after the takeover of Srebrenica.>’

356 Appeal Brief, para. 99, citing Trial Judgement, para. 533, Reply Brief, para. 44. See also Appeal Brief, para. 100.

357 Appeal Brief, para. 99, citing, inter alia, Trial Judgement, para. 531.

358 Appeal Brief, para. 99, citing Trial Judgement, para. 532.

359 Response Brief, para. 59.

30 Kvocka et al. Appeal Judgement, para. 260.

31 Luki¢ and Luki¢ Appeal Judgement, para. 149.

32 Luki¢ and Luki¢ Appeal Judgement, para. 303; Blaski¢ Appeal Judgement, para. 656, n. 1374. See Popovic et al.
Appeal Judgement, paras 1276, 1307.

363 Popovic et al. Appeal Judgement, para. 1307; Luki¢ and Luki¢ Appeal Judgement, para. 303; Haradingj et al.
Appeal Judgement, paras 85-86. See also Karera Appeal Judgement, para. 39.

364 Trial Judgement, paras 528-529, 533.

3% Trial Judgement, paras 531, 533.

366 Tral Judgement, para. 531, citing Prosecution Exhibit 1638 (Transcript of Zoran Begovi€’s testimony in the
Prosecutor v. Popovi€ et al. case, dated 21 March 2007) p. 9135. The Appeals Chamber notes that the transcript was
tendered into evidence pursuant to Rule 92bis(A) of the Rules and that, therefore, Dr. Begovi¢ did not appear as a
witness in the trial proceedings aid was not subject to cross-examination by Tolimir. However, the Appeals
Chamber does not find a reason for the Trial Chamber to have doubted the credibility of Dr. Begovi¢’s evidence
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128. With respect to the testimony of PW-057, the Appeals Chamber notes that the Trial
Chamber specified that it had taken additional care in evaluating PW-057’s evidence on the basis of
the circumstances in which it was given and in the case as a whole, and had only given weight to it
where it had been corroborated or otherwise deemed reliable. In light of this, the Appeals Chamber
is satisfied that the Trial Chamber exercised due caution in accepting PW-057’s evidence in regard
to the incident. Moreover, given the corroborative evidence regarding the fate of the 10 Milici
Prisoners as outlined above, the Appeals Chamber considers that a reasonable trier of fact could
have reached the conclusion that the only reasonable inference from the evidence was that the

10 Miliéi Prisoners were killed by Bosnian Serb Forces. Tolimir’s argument is dismissed.

(d) Four survivors of the Branjevo Military Farm

129. Tolimir submits that the Trial Chamber erred in finding that Bosnian Serb Forces killed four
Bosnian Muslim men who had survived the events at the Branjevo Military Farm.’® In particular,
he contends that the Trial Chamber failed to establish any facts concerning their disappearance and

he contests the Trial Chamber’s reliance on the “highly unreliable” evidence of PW-057.%%

130. The Prosecution responds that Tolimir exclusively focuses on the alleged unreliable
evidence of PW-057 while ignoring the other evidence considered by the Trial Chamber when

making its finding.*"

131. The Trial Chamber found that four Bosnian Muslims who had survived the events at the

Branjevo Military Farm were captured and held in the Detention Unit of the Zvornik Brigade.*"!

The Trial Chamber concluded that “in the context of the events following the fall of Srebrenica and
in view of the circumstances of their disappearance”, members of the Bosnian Serb Forces killed
them on or shortly after 26 July 1995 37 The Trial Chamber based its finding that they were killed

while in the custody of the Zvornik Brigade on: (i) the evidence of NebojSa Jeremi¢, a member of
regarding the fact that he was informed that the 10 Bosnian Muslim men had been taken away early ih the morning.
This statement corroborates PW-057’s testimony that a duty officer told him that the wounded had begn taken away
early in the morning. Trial Judgement, para. 531, n. 2367, citing Prosecution Exhibit 2279 (Transcript of PW-057"s
testimony in the Prosecutor v. Popovi€ et al. case, dated 24 September 2007), pp. 15915-15916.

367 Trial Judgement, para. 532, citing Prosecution Exhibit 1777 (2009 List of Missing), pp. 29, 33, 66, 68, 92, 113, 115,
177, 182, 202 (page references made to page numbers on eCourt), Prosecution Exhibit 1940.

368 Appeal Brief, para. 101, citing, in error, Trial Judgement, para. 451. The Appeals Chamber understands Tolimir to
have intended to cite Trial Judgement, para. 541. See also Appeal Brief, para. 102.

3% Appeal Brief, para. 101, citing Trial Judgement, para. 540. Tolimir submits that the context of the events following
the fall of Srebrenica and the circumstances of the disappearance of the survivors are not indicative that they were
killed by the Bosnian Serb Forces, and that further evidence would be required to establish such a finding. Reply

. Brief, para. 44.
370 Response Brief, para. 59.

"1 Trial Judgement, paras 539-541.
372 Trjal Judgement, para. 541.

55
Case No.: IT-05-88/2-A 8 April 2015

1995



the Crime Prevention Service of the Zvomik Brigade, who took statements from the four men;> "

(i) documentary evidence of such statements; (iii) documentary evidence of a judgement handed
down to two members of the VRS who were found guilty of not reporting the discovery of the men;
and (iv) the evidence of PW-057 of a conversation regarding the four men between Drago Nikolié
and Vinko Pandurevic’.374 In coming to its finding that the men had been killed, the Trial Chamber
also relied on the fact that the names of the four men are included in the most recent list of persons

missing or dead after the take-over of Srebrenica.®”

132.  As noted above, the Trial Chamber was appropriately cautious in its reliance on PW-057’s

376 Moreover, PW-057’s evidence was corroborated by other relevant evidence as

testimony.
outlined above, which established the circumstances of the men’s disappearance. The Appeals
Chamber notes that the Trial Chamber carefully evaluated ‘information about the identities of the
four Bosnian Muslim men and matched their details with the testimony provided by PW-073, who
gave a description of four Bosnian Muslim men who had survived the killings at the Branjevo
Military Farm.””” The fact that the four captives were in fact survivors of the executions at the
Branjevo Military Farm is corroborated by PW-057s testimony that Nikoli¢ told the commander of
the Zvornik Brigade, Vinko Pandurevi¢, that he had learned that they had escaped from one of the

. . . Jo 378
execution sites in Pilica.

133. In the view of the Appeals Chamber, Tolimir has not shown that a reasonable trial chamber
could not have found that the only reasonable inference from the evidence was that these four men,
survivors of a mass execution of Bosnian Muslim men by Bosnian Serbian Forces, who had found
themselves again in the hands of such forces shortly after their escape, and who were never seen
again, were subsequently killed by those same forces. Accordingly, Tolimir’s challenge is

dismissed.

C. Conclusion

134. For the foregoing reasons, the Appeals Chamber dismisses Ground of Appeal 937

33 Trial Judgement, para. 540, citing Prosecution Exhibit 1280 (Transcript of testimony of Neboj§a Jeremic in the
Prosecutor v. Popovi€ et al. case, dated 24 and 25 April 2007), p. 10430.

¥4 THal J udgement, para. 540, and accompanying footnotes. .

*" Trial Judgement, para. 541.

376 See supra, para. 128,

577 Trial Judgement, n. 2396.

8 Trial Judgement, n. 2399, citing Prosecution Exhibit 2279 (Transcript of PW-057’s testimony in the Prosecutor v.
Popovic et al. case, dated 27 September 2007), pp. 15916-15917.

¥ Judge Antonetti appends a separate opinion.
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V. THE CRIMES

A. Crimes against Humanity

1. Extermination (Ground of Appeal 6)

135. The Trial Chamber convicted Tolimir for having committed extermination as a crime
against humanity through his participation in the JCE to Murder.*® In reaching this conclusion, the
Trial Chamber found that there was a widespread and systematic attack by the Bosnian Serb Forces
primarily directed against the Bosnian Muslim civilian population of Srebrenica and Zepa during
the Indictment period.3 81 The single attack was comprised of several interrelated components: the
military attacks against both enclaves, the restrictions on humanitarian aid, the removal of women,
children, and elderly from the enclaves, and the killing of thousands of Bosnian Muslim males
committed in a short i)eriod of time, mostly in July 1995.%*2 With respect to these killings, the Trial
Chamber established that “there was a single deliberate, organised, large-scale operation to murder
Bosnian Muslim males”,383 that resulted in at least 4,970 murder victims after the fall of Srebrenica,
as well as the death of three prominent Bosnian Muslim leaders from Zepa who were killed “[a]t
some point after the middle of August”.*** It found that the murder operation satisfied the actus reus
of the crime of extermination and was committed with the requisite intent to kill on a massive

scale. 3%

(a) Submissions

136.  Tolimir challenges his conviction for extermination.*®® Tolimir’s principal argument is that
the Trial Chamber erred in law by applying an incorrect standard concerning the mens rea for
extermination as a crime against humanity since, in his submission, the wording of Article 5 of the
Statute requires that all crimes against humanity, including extermination, must be “directed against
any civilian population” and thus, the victims of extermination must have been targeted on the basis
of their civilian status.®®” Tolimir argues that the Trial Chamber moreover erred in finding that the
“intended target” of the mass murder operation was civilians.*®® He submits that the tafget of the
murder operation was military-aged men who were considered to be members of the ABiH Army,

particularly given the general mobilisation order issued by the ABiH to the men within the

381 Trial Judgement, paras 701, 710.

3% Trial Judgement, paras 701, 710.

*#2 Trial Judgement, para. 729.

3% "Trial Judgement, paras 727-729.

3% Tral Judgement, paras 729, 1180.

38 Appeal Brief, paras 65-71.

387 Appeal Brief, paras 65-66. See also Reply Brief, para. 31.

3% Tral Judgement, paras 1180-1183, 1239. \
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Srebrenica enclave a few days before its fall, which in his view, had the effect of stripping the men
of their civilian status.*® He argues that the Trial Chamber found that the murder victims were
predominantly males of military age who were either separated at PotoCari or captured from a
column that was engaged in a typical military operation.3 % On this basis, Tolimir contends that the
victims of the mass murder were not civilians or were not targeted because they were civilians or
predominantly civilians.**! For similar reasons, he adds that the Trial Chamber also erred in finding
that the alleged murder operation of the Bosnian Muslim men from Srebrenica was in itself or part
of a widespread or systematic attack against the civilian population.392 In this respect, he argues that
the Trial Chamber erred “in fact and law” in finding that “Bosnian Muslim males were also targeted
with little to no effort by the Bosnian Serb Forces to distinguish between civilians and

52393

combatants’””~ when making its finding of an attack against a civilian population.

137. Tolimir further submits that the Trial Chamber erred in finding that the killings of the three
Bosnian Muslim leaders from Zepa were part of “a single murder operation”, since the three men
were killed in a period after the murder operation in Srebrenica.’* He argues that in the

circumstances, these three persons cannot be considered victims of the crime of extermination.**

Tolimir adds that there was no evidence with regard to these three killing incidents.*®

138.  The Prosecution responds that Tolimir fails to establish any error in the Trial Chamber’s
ﬁndings.397 It submits that the Trial Chamber correctly found that the attack was primarily directed
against the Bosnian Muslim civilian population of Srebrenica and Zepa, and included both the
killings and the forcible transfer of thousands.**® The Prosecution contends that the victims of an
attack and of crimes against humanity need not be civilians, but may also be persons hors de

- combat.®®”® The Prosecution argues that Article 5 of the Statute only requires that the “attack

8 Appeal Brief, para. 68. ‘
3% Appeal Brief, paras 67-68. See also Reply Brief, para. 33.

%0 Appeal Brief, para. 67; Reply Brief, paras 32-33.

1 Appeal Brief, para. 70.

92 Appeal Brief, paras 67-68. See also Appeal Brief, para. 70.

3% Appeal Brief, para. 67, citing Trial Judgement, para. 708.

3% Appeal Brief, para. 69; Reply Brief, para. 35. Tolimir also argues that it is not established that the killings of the

three were committed by the same troops, that on the basis of the evidence no reasonable connection can be

established between the killings of the three Zepa leaders and the killings of those from Srebrenica, and that the

Trial Chamber provided no reasons for its conclusion that the killings of the three men were part of a single large-

scale murder operation. Reply Brief, paras 34-35.

Appeal Brief, para. 69.

Appeal Brief, para. 69; Reply Brief, para. 34.

Response Brief, paras 30, 36.

Response Brief, paras 31-32.

% Response Brief, paras 32-33, citing Mrksic and Sljivan¢anin Appeal Judgement, para. 36. See also Response Brief,
para. 30. The Appeals Chamber notes that the Prosecution asserts in paragraph 32 of its Response Brief that the
“victims of an attack need not be civilians” (emphasis added), and cites the Trial Judgement which refers to the
Mrksi¢ and §ljivanc"anin and Marti¢ Appeal Judgements in its Response Brief, n. 119 (“[s]o long as the crimes are
part of a widespread or systematic attack on a civilian population, Article 5 does not require proof that the actual
victims were civilians™).

395
396
397
398

58
Case No.: IT-05-88/2-A 8 April 2015

1992



overall” be directed against a civilian population and that the underlying acts form part of that
attack.*® It further responds that the Trial Chamber did not find that the murder victims were
military-aged persons, but rather that the victims included boys, elderly men and women.*" Tt
asserts that, contrary to Tolimir’s claim, the alleged general mobilisation order did not render the
men taken from Potodari or the column “combatants” under customary international law,*” many
of whom were found by the Trial Chamber to be civilians who “had never been engaged in armed

combat”. 403

139. The Prosecution further submits that Tolimir has failed to show an error in the Trial
Chamber’s finding that the killing of the three leaders from Zepa formed part of the crime of
extermination.”® It argues that, according to the Tribunal’s jurisprudence, the crime of
extermination can arise on “an accumulation of separate and unrelated incidents, meaning on an
aggregate basis” and that Tolimir fails to show an error in aggregating these three murders with the
other murders committed by the “same troops following the same attack on Srebrenica and
Fepa 105

140.  Tolimir replies that the Trial Chamber did not establish that the murders of the three leaders
from Zepa had been committed by the “same troops” as the large-scale murders.** He argues that

the Trial Chamber failed to provide reasons for finding that these murders were part of the one

murder operation.*”’ | /

(b) Analysis \

141.  With respect to Tolimir’s argument that the Trial Chamber erred in law in applying an

incorrect standard to establish the mens rea of extermination by not requiring that the civilian

408

population was the intended target of mass murder, ™ the Appeals Chamber recalls that, as noted by

the Trial Chamber,*” it is well-established that with regard to the victims of the underlying acts of

crimes against humanity, “[t]bere is nothing in the text of Article 5 of the Statute, or previous

0 Response Brief, para. 31 (emphasis in original), citing Trial Judgement, para. 699, citing Kunarac et al. Appeal
Tudgement, paras 99-100, Mrksic and Sljivanéanin Appeal Judgement, para. 41.

401 Response Brief, para. 33.

402 Response Brief, para. 34.

403 Response Brief, para. 34, cifing Trial Judgement, para. 708.

4% Response Brief, para. 35. See also Response Brief, paras 30, 36.

405 Response Brief, para. 35, citing Brdanin Trial Judgement, para. 391, Marti¢ Trial Judgement, para. 63.

408 Reply Brief, para. 34.

407 Reply Brief, para. 35.

8 Appeal Brief, paras 65-66. See also Reply Brief, para. 31.

49 Trial Judgement, para. 697.
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authorities of the Appeals Chamber that requires that individual victims of crimes against humanity
be civilians”.*° The Appeals Chamber has more specifically clarified that:
whereas the civilian status of the victims, the number of civilians, and the proportion of civilians
within a civilian population are factors relevant to the determination of whether the chapeau
requirement of Article 5 of the Statute that an attack be directed against a “civilian population” is

fulfilled, there is no requirement nor is it an element of crimes against humanity that the victims of
the underlying crimes be “civilians”. 1

142.  Accordingly, while the establishment of the actus reus of a crime against humanity requires
that the crime occur as part of a widespread or systematic attack directed agamst a civilian

gu the victims of the underlying crime do not have to be civilians. The Appeals Chamber

population,
thus rejects Tolimir’s argument that the Trial Chamber erred in law by applying an incorrect mens
rea standard for extermination when not requiring proof of intent to commit mass murder against
civilians. It was sufficient for the Trial Chainber to be satisfied in that regard that the mens rea for
the crime of extermination was established on the basis of evidence of the intent to kill on a massive

scale as part of a widespread or systematic attack directed against a civilian population.

143.  Insofar as Tolimir argues that the murder of the Bosnian Muslim males from Srebrenica did
not constitute, in and of itself, or form part of, a widespread or systematic attack against the civilian
population of Srebrenica and Zepa because the victims were ABiH fighters, not civilians, the
Appeals Chamber considers that, even if the Trial Chamber had accepted that all the men killed
were ABiH fighters*'® killed unlawfully hors de combat, according to the Trial Chamber’s findings,
the vast majority of victims of the overall attack on the civilian population of Srebrenica and Zepa,
remained civilians.*"* Thus, even if the Trial Chamber had erred in its finding as to the status of the
ABiH soldiers, such an error would have had no impact on its conclusions. The Appeals Chamber
recalls that the Trial Chamber found that the killing of the Bosnian Muslim men from Srebrenica
comprised just one component of the widespread and systematic attack which was directed
primarily at the civilian population of Srebrenica and Zepa. The Trial Chamber found that the attack

directed against the civilian population also included the military actions against both enclaves, the

MO Marti¢ Appeal Judgement, para. 307. See also Popovi€ et al. Appeal Judgement, para. 569; Mrksic and Stjivaricanin
Appeal Judgement, para. 29.

1 popovic et al. Appeal Judgement, para. 569. See also Mrksic¢ and Sljivandanin Appeal Judgement, para. 32.

2 See Popovic et al. Appeal Judgement, para. 569; MrkSic and Sljivandanin Appeal Judgement, para. 41 Kunarac et
al. Appeal Judgement, paras 99-100.

3 Regarding Tolimir’s claim that a general mobilisation order by the ABiH in the days before the fall of Srebrenica
altered the civilian status of all men in the enclave, the Appeals Chamber notes that the Trial Chamber made no
finding as to the existence of such an order (by contrast it did find that “[o]n that first day of the VRS attack against
Zepa, 14 July [1995], the War Presidency decided that there should be a “general mobilisation” of the population on
the territory of Zepa municipality” (Trial Judgement, para. 613)). In view of its finding that the Trial Chamber
reasonably found that killings of the men and boys of Srebrenica formed one component of the widespread and
systematic attack on the civilian population, the Appeals Chamber need not review the evidence cited by Tolimir in
his submissions in this regard (see Appeal Brief, n. 50).

44 See infra, n. 415.
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removal of thousands of women, children, and elderly, and the restriction of humanitarian aid 4’

Tolimir fails to show any error in these findings. His arguments are thus rejected.416

144. Tolimir also submits that no evidence supports the Trial Chamber’s findings concerning the
killing of Amir Imamovié, Avdo Pali¢, and Mehmed Hajri¢ (“three Zepa leaders™) by “the same
troops”. The Appeals Chamber notes, in this regard, the Trial Chamber’s finding that forensic
evidence points towards the violent death of each of these persons caused by damage to the head or
skull, and that they suffered fractures caused by projectiles.417 The Trial Chamber also found that
the three leaders were in continued detention by Bosnian Serb Forces before their death.*'® From
these findings, the Trial Chamber inferred that the three Zepa leaders were murdered by the

Bosnian Serb Forces.*? The Appeals Chamber finds no error in this determination.

145.  Turning to Tolimir’s arguments regarding the Trial Chamber’s aggregation of the killing of
the three Zepa leaders with the murder operation in Srebrenica, the Appeals Chamber notes the
Trial Chamber’s findings that the mass killings of the men and boys from Srebrenica occurred
between 13 and 16 July 1995 and over several weeks after 16 July 1995.*° By contrast, the Trial
Chamber found that Bosnian Serb Forces took custody of the three Zepa leaders on 27 July 1995

M5 Trial Judgement, paras 701, 710. The Trial Chamber found in particular that by early July 1995, there were an
estimated 42,000 persons inside the Srebrenica enclave and approximately 6,500 to 10,000 people in the Zepa
enclave with no food, no water, and few medical supplies (Trial Judgement, paras 196-199, 202-204, 242); that
some 25,000-30,000 Bosnian Muslims, almost entirely women, children and the elderly were forcibly transferred
from Poto¢ari (Trial Judgement, paras 304, 808, 817, 842); and that nearly 4,400 Bosnian Muslim civilians were
forcibly transferred from Zepa (Trial Judgement, paras 645-649, 827, 833, 842). In contrast, the Trial Chamber
found that the large-scale murder operation after the fall of Srebrenica and the three Zepa leaders in August 1995
involved at least 4,970 Bosnian Muslim male victims. See Trial Judgement, paras 571, 727-729. The Appeals
Chamber's conclusion that the Trial Chamber did not commit any error in finding a single widespread and
systematic attack against the Bosnian Muslim civilians of Srebrenica and Zepa does not negate the distinction in the
Indictment and the Trial Judgement between the different interrelated components of that attack, namely the killing
operation (that was charged and found to have been executed through the JCE to Murder) and the forcible transfer
operations in Srebrenica and Zepa (that were pleaded and found to have been part of the JCE to Forcibly Remove).
The distinction between the different components of that attack is important for the purposes of the legal questions
in other parts of this Judgement, while the inquiry and conclusions in this section (and the corresponding section of
the Trial Judgement) only relate to the chapeau requirements of Article 5 of the Statute.

The Appeals Chamber observes that the Trial Chamber considered some members of the group of men killed as
persons hors de combat when determining the civilian status of the population subjected to a widespread or
systematic attack, and in so doing cited jurisprudence that pronounces on the status of victims of underlying acts of
crimes against humanity. Trial Judgement, para. 708, n. 3038 and para. 697, n. 2976, citing Mrksic and Stjivandanin
Appeal Judgement, para. 36, Marti¢ Appeal Judgement, para. 307. The Appeals Chamber observes that these
considerations of persons hors de combat and the reference to the above mentioned case law on victims of the
underlying crimes may be misleading when placed in the context of making a finding of an attack against a civilian
population concerning the chapeau element of Article 5 of the Statute, since it may risk to convey the appearance of
an inapposite blending of this finding with the finding of the status of the victims of the underlying crime which
amounts to a crime against humanity. For the sake of a clear and unambiguous jurisprudence, the Appeals Chamber
would like to underscore that these are, however, two distinct legal elements.

17 Trjal Judgement, para. 680.

18 Tria] Judgement, paras 658-659, 661-666, 677-679.

419 Tral Judgement, para. 680.

420 Trjal Judgement, para. 728.

416
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(Imamovi¢ and Pali€)**! and on 28 July 1995 (Hajric),** and subsequently killed them “after they
had held them in detention for many days” at “some point after the middle of August”, with their
cause of death being “injuries to the head or skull”.**® The remains of the three Zepa leaders were
found in a mass grave in Vragolovi, Rogatica, along with six other victims.*** The Trial Chamber
found that the killings of the three Zepa leaders were part of one single organised, large-scale
murder operation that commenced on 13 July 1995, constituting the actus reus of extermination.*?*
The Trial Chamber reasoned that the three men had been targeted because of their leadership

positions before the fall of Zepa,*?s

146.  With regard to Tolimir’s argument that the killing of the three Zepa leaders was not part of
the one murder operation involving the mass killings of the men of Srebrenica, the Appeals
Chamber recalls that the actus reus of the crime of extermination is “the act of killing on a large

42T and the mens rea is the intention to kill on a large-scale.*?® It further recalls that the crime

scale
of extermination differs from murder in that it requires an element of massiveness, which 1s not
required for murder.*”” The Appeals Chamber has clarified that:
The assessment of “large scale” is made on a case-by-case basis, taking into account the
circumstances in which the killings occurred. Relevant factors include, inter alia: the time and
place of the killings; the selection of the victims and the manner in which they were targeted; and
whether the killings were aimed at the collective group rather than victims in their individual
capacityf"3
147. The actus reus of the crime of extermination may be established through an aggregation of
separate incidents.”'It is not required that the killings be on a vast scale in a concentrated location
over a short period of time.*> The ICTR Appeals Chamber has, on the other hand, stated that “[a]s

a general matter, the element of killing on a large scale cannot be satisfied by a collective

A\

21 Tral Judgement, paras 658, 662. See also Trial Judgement, paras 664-665.

422 Trjal Judgement, paras 660-661. See also Trial Judgement, paras 664-665.

423 Trial Fudgement, paras 680, 728. See also Trial Judgement, paras 654-680.

424 Trjal Judgement, paras 680, 1148.

5 Trial Judgement, paras 728-729.

26 Trial Judgement, para. 728.

27 Staki¢ Appeal Judgement, para. 259.
2 Popovic et al. Appeal Judgement, para.701 citing Luki¢ and Luki¢ Appeal Judgement, para. 536; Staki¢ Appeal
Judgement, para. 259. The Appcals Chamber observes that Tolimir does not specify whether he challenges the actus
reus or the mens rea of the crime of extermination or both with regard to killing of the three Zepa leaders. Appeal
Brief, para. 69; Reply Brief, paras 34-35.

42 Luki¢ and Luki¢ Appeal Judgement, para. 536; Staki¢ Appeal Judgement, para. 260; Ntakirutimana and
Ntakirutimana Appeal Judgement, para. 516.

430 Tuki¢ and Luki¢ Appeal Judgement, para. 538 (internal citations omitted).

! ¢f Karemera and Ngirumpatse Appeal Judgement, paras 661-662.

432 Staki¢ Appeal Judgement, para. 259, affirming Staki¢ Trial Judgement, para. 640.
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consideration of distinct events committed in different locations, in different circumstances, by

different perpetrators, and over an extended period of time, i.e. a period of two months”.**

148.  The Appeals Chamber notes the Trial Chamber’s findings that there were factors shared
between the murders of the three Zepa leaders and the mass murders of the Bosnian Muslim men
and boys of Srebrenica. These include: (i) the murders occurred in the weeks following the fall of
the two enclaves; (ii) the victims were all Bosnian Muslims; (iii) the violence of the killings; (iv)
the general identity of the perpetrators of the killings as members of the Bosnian Serb Forces; and
(v) the link to the overall goal of the Bosnian Serb Forces of “ridding the enclaves of its Bosnian

Muslim population”.434

149. The Appeals Chamber observes, however, that the Trial Chamber found that the three Zepa
leaders were killed iﬁ late August and September 1995, therefore after the main attack against the
civilian population, which included the military operations against both enclaves, the removal of
thousands of civilians from Srebrénica and Zepa, and the killings of the Bosnian Muslim men from
Srebrenica which occurred in July 1995.%° At the time of the killings of the three Zepa leaders, the
civilian population had already been transferred from both enclaves to ABiH-held territory.**
Further, the Appeals Chamber notes that the murder of the three Zepa leaders was charged in the
Indictment as — and found by the Trial Chamber to be — a foreseeable consequence of the JCE to
Forcibly Remove, not the JCE to Murder.**’ The Appeals Chamber also observes that prior to their
murders, the three Zepa leaders were singled out from other Bosnian Muslim male prisoners who
were not killed but were ultimately exchanged.43 8 Consequently, the Appeals Chamber is not
convinced that the killings of the three Zepa leaders was part of the same murder operation that had
targeted the Bosnian Muslim men and boys of Srebrenica. Considering, thus, the different context
and the circumstances in which those three killings were committed, no reasonable trial chamber
could have found that the killings of the three Zepa leaders were part of the Srebrenica murder

operation.

% Karemera and Ngirumpatse Appeal Judgement, para. 661; Bagosora and Nsengiyumva Appeal Judgement,
para. 396. The Bagosora and Nsengiyumva Appeal Judgement further specifies that in that case, each of the
incidents which formed the basis of the appellant’s convictions presented distinct features and could not be said to
constitute one and the same incident, referring to incidents as described in the sections addressing grounds of appeal
6-10. In the Karemera and Ngirumpatse case, the Appeals Chamber nevertheless found it permissible for the trial
chamber in that particular case, to connect and aggregate sets of killings in order to meet the large-scale
requirement. Karemera and Ngirumpatse Appeal Judgement, paras 661-662. The Appeals Chamber referred to sets
of “massive killings thronghout Rwanda by mid-July 1994”. Karemera and Ngirumpatse Appeal Judgement, paras
661-662.

3 Trial Judgement, para. 1150.

3 Trial Judgement, paras 701.

3% Trial Judgement, para. 842. See also Trial Judgement, paras 817, 826, 832-833.

37 Trial Judgement, paras 1071, 1144. See also Trial Judgement, paras 1150-1151.

% Trial Judgement, paras 664-665.
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150. In light of the above, the Appeals Chamber finds that, considering the circumstances in the
present c.ase, no reasonable trial chamber could have found that the killings of the three Zepa
leaders were part of the same attack against the civilian population or of “a single deliberate,
organised, large-scale operation to murder Bosnian Muslim males” thereby fulfilling the
requirement of “large scale” and constituting extermination.”® In the view of the Appeals Chamber,
those three killings were “isolated acts”.*® This error of fact caused a miscarriage of justice, as
Tolimir was erroneously convicted of extermination in respect of the three Zepa leaders. The
Appeals Chamber finds that in order to correct the Trial Chamber’s error, the conviction under

Count 3 of the Indictment must be reversed insofar as it relates to the three Zepa leaders.
(¢) Conclusion

151.  For the foregoing reasons, the Appeals Chamber upholds Ground of Appeal 6 of Tolimir’s
Appeal in part, and dismisses the remainder of the ground of appeal.441 The impact of this finding

on Tolimir’s sentence, if any, will be discussed in the sentencing part of this Judgement.

2. Inhumane Acts (through forcible transfer) as a crime against humanity (Ground of Appeal 13)

152. The Trial Chamber found that the “busing of approximately 25,000-30,000 Bosnian
Muslims out of Poto€ari on 12 and 13 July 1995 and nearly 4,400 Bosnian Muslims out of Zepa on
25-27 July 1995 constituted the crime of inhumane acts through forcible transfer as a crime against

humanjty.442
(a) Submissions

153. Tolimir submits that the Trial Chamber erred in fact and law in making the above-
mentioned finding and requests the Appeals Chamber to overturn his conviction for forcible
transfer.**® Firstly, he submits that the Trial Chamber erred in finding that the transfer of the
population was forced since it was the Bosnian Muslim authorities in Sarajevo and Zepa that sought
to evacuate the civilian population of Srebrenica and Zepa before the attacks on the two enclaves
occurred.*** In this respect, Tolimir submits that the Trial Chamber failed to consider relevant
evidénce and made selective references to unreliable witnesses, which led to its erroneous

conclusions.*® Tolimir also claims that, contrary to the Trial Chamber’s finding, the evacuation

9 Trjal Judgement, paras 728-729.
40 See Kunarac et al. Appeal Judgement, para. 100. .
“! Judge Antonetti appends a separate opinion. ' . ‘
#2 Trial Tudgement, para. 842. See also Trial Judgement, paras 817, 833.

“3 Appeal Brief, paras 197, 208.

*4 Appeal Brief, paras 200, 202. See also Appeal Brief, para. 199; Reply Brief, para. 61.

“5 Appeal Brief, paras 199-202. See also Reply Brief, para. 62.
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agreement signed between the VRS and Zepa’s War Presidency on 24 July 1995 was valid and

voluntary and proved that the transfer of the Bosnian Muslims out of the enclave was agreed upon

by all sides.*

154.  Secondly, Tolimir argues that the Trial Chamber failed to provide a reasoned opinion with
regard to its finding that the civilian populations of Srebrenica and Zepa were displaced within a
national border.*’ He asserts that since the border between the RS and BiH was a de jure or de
facto border, the transfer of the populations concerned across that border could not constitute the

crime of forcible transfer. "8

155. The Prosecution responds that the Trial Chamber properly convicted Tolimir of forcible
transfer. It argues that the Trial Chamber considered and rejected Tolimir’s arguments as to the
voluntary or “evacuation” nature of the transfer and correctly concluded that the Bosnian Muslims
were forced to leave the enclaves as their only hope for survival.*? The Prosecution further submits
that Tolimir ignores evidence relied on by the Trial Chamber, mischaracterises the Trial Chamber’s
findings, and does not articulate how the Trial Chamber allegedly failed to critically examine

. 4
evidence.**°

156. The Prosecution further responds that Tolimir’s second argument related to the alleged
border between the RS and BiH, should have been raised at trial and, as he had failed to do so, his
challenge should be summarily dismissed.*” The Prosecution claims that the Trial Chamber did not
cominit any error a