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I. INTRODUCTION

1. The Accused, Pavle Strugar, a retired Lieutenant-General of the then Yugoslav Peoples’
Army (JNA), is charged in the Indictment with crimes allegedly committed
from 6 to 31 December 1991, in the course of a military campaign of the JNA in and around

Dubrovnik in Croatia in October, November and December of 1991.

2. The Indictment, as ultimately amended, alleges that in the course of an unlawful attack by
the JNA on the Old Town of Dubrovnik on 6 December 1991, two people were killed, two' were
seriously wounded and many buildings of historic and cultural significance in the Old Town,
including institutions dedicated to, inter alia, religion, and the arts and sciences, were damaged.
These allegations support six counts of violations of the laws or customs of war under Article 3 of
the Statute of the Tribunal, namely murder, cruel treatment, attacks on civilians, devastation not
justified by military necessity, attacks on civilian objects and destruction of institutions dedicated
to, inter alia, religion, and the arts and sciences. The Accused is charged with individual criminal
liability under Article 7(1) of the Statute for allegedly ordering, and aiding and abetting, the
aforementioned crimes, as well as with superior responsibility pursuant to Article 7(3) of the Statute
for the crimes of his subordinates. The Accused’s liability is alleged to arise out of the position he
then held as commander of the Second Operational Group (2 OG). It is alleged that it was, inter
alia, forces of the 3" Battalion of the 472" Motorised Brigade (3/472 mtbr) under the command of
Captain Vladimir Kovacevié, which unlawfully shelled the Old Town on 6 December 1991. The
battalion commanded by Captain Kovacevi¢ was at the time directly subordinated to the Ninth
Military Naval Sector (9 VPS), commanded by Admiral Miodrag Joki¢, and the 9 VPS, in turn, was

a component of the 2 OG, commanded by the Accused.?

3. While the Indictment is confined to the attack on the medieval Old Town, the evidence
indicates that the JNA shelling that day was not confined to the Old Town and that there were also
human casualties and property damage to the extended and more modern parts of the city of

Dubrovnik which adjoin the Old Town but which are outside the historic walls.

4. The Chamber observes that Admiral Joki¢ has pleaded guilty to six counts, alleging
violations of the laws or customs of war punishable pursuant to Articles 3, 7(1) and 7(3) of the

Statute, relating to the attack on Dubrovnik on 6 December 1991. He was subsequently sentenced

The Third Amended Indictment alleges that three people were seriously injured. In its Rule 98bis Decision, the
Trial Chamber found that there was not enough evidence capable of sustaining a conviction in respect of Nikola
Jovi¢ on Count 2, cruel treatment.

Indictment, paras 3 and 12.
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by this Tribunal to seven years imprisonment.3 The case against Captain Kovacevié, also indicted

for the attack, is still pending.

Joki¢ Sentencing Judgement. The Judgement is presently pending appeal. Admiral Jokic¢, Captain Kovacevi¢, the
Accused and a fourth named indictee were originally charged together in February 2001 for violations of the laws or
customs of war committed by alleged attacks on Dubrovnik between 1 October and 31 December 1991. The charges
against the fourth individual were withdrawn in July 2001, and the cases against the remaining three were eventually
separated.
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II. CONSIDERATIONS REGARDING THE EVALUATION OF EVIDENCE

5. In the present decision, the Chamber is to determine the innocence or the guilt of the
Accused on each of the six counts of the Indictment. Article 21(3) of the Statute enshrines the
presumption of innocence to which each accused is entitled. This presumption places on the
Prosecution the burden of establishing the guilt of the Accused, and that burden remains on the
Prosecution throughout the entire trial. The standard to be met for a conviction to be entered
against an Accused is that of proof beyond reasonable doubt.* Accordingly, the approach taken by
the Chamber has been to determine in respect of each of the six counts, whether it is satisfied
beyond reasonable doubt, on the basis of the whole of the relevant evidence, that each element of
that crime and the forms of liability charged in the Indictment have been established. As is usual in
criminal cases, in determining whether an element of a count has been established, it has often been
necessary to draw inferences from the facts established by the evidence. In so doing the Chamber
has been careful to consider whether an inference reasonably open on these facts was inconsistent
with the guilt of the Accused. If there was, the onus and the standard of proof would require an

acquittal to be entered in respect of that count.’

6. The Chamber has been required to weigh and evaluate the evidence presented by both
parties. The nature of the case is such that the Chamber has been faced with a large amount of
evidence, characterised by contradiction and inconsistency, in order to determine relatively few
issues. In respect of some issues, the task of the Chamber has been made more difficult because
witnesses who played a material role have not been called to give evidence, and because some

relevant records and documents have not been located.

7. In weighing the evidence, the Chamber has kept in mind that the many years that have
passed since these events are likely to have affected the accuracy and reliability of the memories of
witnesses, understandably so. However, the Chamber is also persuaded that in some cases, the
evidence it has heard was not entirely truthful. For example, some of the JNA witnesses who came
to testify left the Chamber with a clear impression that they were seeking in their evidence to
minimise or misrepresent their involvement in the events of 6 December 1991. In a similar way,
some of the Croatian witnesses, albeit at times possibly unwittingly, appeared to exaggerate the
account of the damage sustained on that particular day or failed to distinguish that damage from that
sustained during previous shellings in October and November 1991, or an earlier earthquake.

Others sought to minimise the extent of the Croatian military presence in Dubrovnik. Further, even

*  Rule 87(A) of the Rules provides, in its relevant part: “[...] A finding of guilt may be reached only when a majority

of the Trial Chamber is satisfied that guilt has been proven beyond reasonable doubt.”
Celebici Appeals Judgement, para 458.
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more regrettably, the Chamber has also been forced to conclude that some of the oral and
documentary evidence is deliberately contrived and false. These various factors, in particular, have
had the effect in this case that in respect of a number of witnesses the Chamber’s assessment of the
personal credibility of the witness as the evidence was given has been most material to the
Chamber’s acceptance or rejection of evidence of that witness, whether in whole or in part. The
Chamber has found that the general background circumstances to material events, and the actual
course of material events, at times has offered valuable assistance in the task of determining where
the truth lies in a body of conflicting and inconsistent oral and documentary evidence about a

particular issue.

8. The Chamber also notes that there were times in the course of the trial where the oral
evidence of a witness was not identical to the account given in a prior statement. While this called
for scrutiny of the credibility of the witness, the Chamber also accepts what has been expressed by
other Trial Chambers that “it lies in the nature of criminal proceedings that a witness may be asked
different questions at trial than he was asked in prior interviews and that he may remember
additional details when specifically asked in court.”® A witness may also forget some matter or
become confused. The Chamber has taken these considerations into account when determining the

weight to be given to any such particular evidence.

9. In some cases only one witness has given evidence on a fact material to this case. Of
course, the testimony of a single witness on a material fact does not, as a matter of law, require
corroboration.” The Chamber has, however, scrutinised the evidence of the single witness in such

cases with particular care before relying upon it.

10. Despite these circumstances, after having carefully reviewed and weighed all the evidence,
the Chamber has been able to make findings on the facts in this case sufficient for it to be able to
determine the innocence or the guilt of the Accused on each count. However, the Chamber has not
been able to resolve all disputed factual matters. The nature of the case and of the evidence in some
respects rendered this exercise impossible or too complex. As will be seen, the Chamber has
accepted some evidence notwithstanding the presence of contradicting or inconsistent evidence. At
times, the Chamber rejected evidence despite the presence of other consistent evidence. At times,
the Chamber has been persuaded it should accept only part of the evidence of a witness, while
rejecting other parts. Where this has occurred it has been done in light of the other evidence on the

issue and only after very careful scrutiny indeed of the witness and the evidence.

Naletilic Trial Judgement, para 10; Vasiljevic Trial Judgement, para 21.
Aleksovski Appeals Judgement, para 62.
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1. Finally, the Chamber recalls Article 21(4)(g) of the Statute which provides that no accused
shall be compelled to testify against him or herself. The Accused in the present case decided not to

testify at trial. The Chamber has not, of course, attached any probative relevance to his decision.
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III. THE CONTEXT IN WHICH THE ATTACK OF 6 DECEMBER 1991
TOOK PLACE

A. General background

12. The Chamber will now turn to consider the broader context in which the alleged unlawful

attack on the Old Town of Dubrovnik took place.

13. In 1991 the Socialist Federal Republic of Yugoslavia (SFRY) experienced a series of events
which ended in the break-up of the six republic federal state.® It involved initially the quest for
independence by the Republics of Slovenia and Croatia.” The developments in the SFRY
eventually involved the international community, and especially the then European Community
(EC) and the United Nations (UN).!® In the following, some of the more important dates and
actions are described as they emerge from the evidence in the case or are historical facts of common

knowledge. This brief overview serves as an important background to the case.'!

14. In 1991, the federal government formally controlled the armed forces of the SFRY, the JNA
and the Territorial Defence (TO).!? The JNA and the TO were under the Supreme Command of the

14

SFRY Presidency.”” The Federal Secretary for National Defence'® at the time was General

Kadijevi¢ and his deputy was Admiral Brovet."

15. On 25 April 1991, a referendum on the independence of Croatia was held.!® The result of
this referendum was that Croatia would not remain in the SFRY as a unified state, but that it would
become independent, with the possibility of forming alliances with other republics.17 On 25 June

1991, the Croatian Parliament purported to ratify the result by passing a constitutional decision on

Exhibit P20, tab 9 (Badinter Commission Opinion No. 1). The SFRY was composed of six republics: Bosnia and
Herzegovina, Croatia, Macedonia, Montenegro, Serbia and Slovenia.

See infra, para 15. Republic of Slovenia Assembly Declaration of Independence, 25 June 1991.

19 UNSC Resolution 713 (1991) of 25 September 1991; UNSC Resolution 721 (1991) of 27 November 1991; UNSC
Resolution 724 (1991) of 15 December 1991; EC Declaration on the Situation in Yugoslavia, adopted at the
Extraordinary EPC Ministerial Meeting, The Hague, 5 July 1991(EC Press Release p 61/91); Memorandum of
Understanding on the Monitor Mission to Yugoslavia, 13 July 1991 (Review of International Affairs, Vol. XLII
(5.X-5. X1 1991), p 21.

In this section, the Chamber has taken judicial notice of facts of common knowledge pursuant to Rule 94 (A) of the
Rules, which provides: “A Trial Chamber shall not require proof of facts of common knowledge but shall take
judicial notice thereof”.

JNA is the acronym for “Jugoslavenska Narodnra Armija”

Exhibit P204 (Expert Report of Milovan Zorc). Command and control of the armed forces was executed by the
Federal Secretary of National Defence in accordance with the authority invested in him by the SFRY Presidency. In
the event of the Federal Secretary’s absence, the chief of the General Staff acted as his deputy.

Also referred to as the Minister of Defence.

"> Admiral Joki¢, T 3869-3870; 4111-4113.

'® Exhibit P20, tabs 2, 3, 4; Ljerka Alajbeg, T 672-674.

""" Ljerka Alajbeg, T 672-674.
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the sovereignty and independence of Croatia."® Both the referendum and the decision on
independence were challenged by the Yugoslav federal government.19 During the summer of 1991
the functioning of the federal government was adversely affected as a consequence of these

developments. Croatia made a declaration of independence on 8 October 1991.%

16. In late August 1991, the JNA took control of Kijevo (a Croatian village surrounded by
Serbian held territory) and moved on Vukovar, a Croatian town in eastern Slavonia, bordering the
Republic of Serbia. Croatia then laid siege to JNA barracks and installations across the Republic.”!
The JNA then surrounded Vukovar and bombarded the town for two months until its fall
in November 1991.% The siege of Vukovar by the JNA came to be seen as a symbol of Croatia’s

struggle for national liberation, winning international attention.

17. In response to the growing tensions in Croatia and the unfolding of a war also in the
Republic of Bosnia and Herzegovina, Lord Carrington, who was appointed by the President of the
EC Council of Foreign Ministers, the Dutch Foreign Minister Hans van den Broek,” was asked to
broker a comprehensive peace settlement in Yugoslavia.** During the Dutch Presidency of the EC,
the European Community Monitoring Mission (ECMM) was introduced into the region.”” Lord
Carrington chaired the first session of a peace conference in The Hague on 7 September 1991
attended by the Presidents of the six Yugoslav republics.”® On 8 November 1991, an EC summit in
Rome recommended trade sanctions, including an oil embargo, on Yugoslavia.27 The international

peace process shifted from the EC to the UN when the UN Secretary General appointed Cyrus

'® Ljerka Alajbeg, T 672-674; Nikola Samardzi¢, T 970.

Ljerka Alajbeg, T 671; T 2829. On 5 December, 1991 the Croatian Parliament declared that it would no longer

recognize the authorities in Belgrade: * In accordance with the decision of the Assembly of the Republic of Croatia

of 8 October 1991, by which the legitimacy and legality of all bodies of the former Socialist Federal Republic of

Yugoslavia was revoked, the Assembly of the Republic of Croatia does not recognise, and rejects all activities by

Ante Markovié¢, Prime Minister of the former federal government and Budimir Londar, a minister in that

government, that could have consequences of any kind for the Republic of Croatia”: P20, tab 8, Decision dated

5 December 1991, para 8. See also Ljerka Alajbeg, T 2830-2831.

% Ljerka Alajbeg, T 2796-2797; Exhibit P20, tab 7.

' See infra, paras 26 and 27.

? Minister Rudolf during his testimony stated that by 28 November 1991 Vukovar had fallen, T 5476-5477. Paul
Davies testified that there was large scale fighting in Vukovar, T 573.

2 Admiral Joki¢, T 4522-4528.

** Declaration on the Occasion of the Ceremonial Opening of the Conference on Yugoslavia, Peace Palace, The

Hague, 7 September 1991.

Memorandum of Understanding on the Monitor Mission to Yugoslavia, 13 July 1991(Review of International

Affaris, Vol XLII (5.X-5.X1I 1991), p 21. The EC established the European Commission Monitor Mission (ECMM)

in Croatia to broker a ceasefire between the parties with the aim of putting an end to the siege of the JNA barracks,

Per Hvalkov, T 2236.

Declaration on the Occasion of the Ceremonial Opening of the Conference on Yugoslavia, Peace Palace, The

Hague, 7 September 1991. Nikola Samardzi¢ recalls meeting the President of the Republic of Croatia, Franjo

Tudjman and the President of the Republic of Montenegro, Momir Bulotavic during the conference in The Hague,

T 1185-1188.

EC Declaration on the Suspension of the Trade and Cooperation Agreement with Yugoslavia, Rome, 8 November

1991. Previously, on 25 September 1991, the UN had imposed an arms embargo against all the former Yugoslavia.

See, UNSC Resolution 713 (1991) of 25 September 1991.
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Vance, a former US Secretary of State, as the personal envoy of the UN Secretary General to

Yugoslavia. Cyrus Vance’s plan was to deploy a UN peace-keeping force in Croatia.”®

18. The EC invited all Yugoslav republics, which so wished, to apply for recognition by
24 December 1991. The applications would then be considered by an Arbitration Commission, the
so-called Badinter Commission, which would verify whether the republics satisfied the conditions
for EC recognition by 15 January 1992. Although, the Badinter Commission expressed the opinion
that Croatia did not meet the conditions for recognition,”® Croatia eventually gained EC recognition

on 15 January 1992.%

B. Dubrovnik before October 1991

1. The broader Dubrovnik, the city of Dubrovnik and the Old Town

19. The broader municipality of Dubrovnik extends for approximately 120 kms along the coast
of southern Dalmatia in present-day Croatia.®' Tt borders with Montenegro to the south and with
Bosnia and Herzegovina to the east.”? The city or town of Dubrovnik is comprised of the area from
Sustjepan to the northwest to Orsula in the southeast, and includes the island of Lokrum situated to

the southeast of the Old Town.**

20. The part of Dubrovnik known as the Old Town is an area of some 13.38 hectares enclosed
by the medieval city walls. The Old Town is situated between the Adriatic Sea on one side and
steep slopes on the other. These slopes ascend to Mount Srd, the dominant topographical feature of

Dubrovnik, which overlooks the Old Town.™

21. The Old Town of Dubrovnik is endowed with an exceptional architectural heritage,
including palaces, churches and public buildings.”> The city first rose to prominence as a
significant trading centre in the 13™ century,’® and the oldest buildings in the Old Town date from

this period.”” The fortifications of the Old Town, begun in the 12" century and completed in the

8 The so called Vance Peace Plan on the UN peacekeeping operation in Yugoslavia was submitted to the UN Security

Council as an annex to the Report of the Secretary General Boutros Boutros Ghali to the UN Security Council (UN
Doc §/23280, Annex).

Ljerka Alajbeg, T 689-691. See Opinion No 5, Exhibit P20, tab 9. Croatia had not incorporated into its constitution
the adequate protection of national minorities’ rights, Ljerka Alajbeg, T 690.

Ljerka Alajbeg, T 686. A number of states recognized Croatia as an independent state before EC recognition, among
which: the Holy See, Latvia, Estonia and San Marino, Ljerka Alajbeg, T 685.

' Exhibit P14 (Expert Report of Dr John Allcock), pl.

2 John Allcock, T 527-528; see Annex IILA.

> The terms “city” or “town” are used interchangeably throughout the judgement.

> John Allcock, T 467-470; see Annex II1.C and HILD.

* Exhibit P14, p 6.

%% Exhibit P14, p 2.

37 Exhibit P14, p 3.
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mid 17™ century, are widely regarded as some of the finest examples of city fortifications in
Europe.” Demilitarisation of this historic area was a precondition to the recognition of the Old
Town as a World Heritage site by UNESCO in 1979.° One of the unique features of the Old Town
is that it has remained a living city. In fact, in 1991, the Old Town had an estimated population of
between 7,000 and 8,000 residents.”” Within its city walls, the Old Town is fairly densely
populated. Its palaces, which would previously have housed not more than a single noble family,
have been divided up into flats and line the narrow streets of the Old Town. Stradun is the main

street bisecting the Old Town on a west east axis."!

2. Croatian forces in Dubrovnik

22. The Republic of Croatia did not have its own armed forces.*” Around March 1991, Croatia
established the Croatian National Guards Corps (“ZNG”) within the framework of the MUP (i.e. the
police).* The ZNG had a brigade based in Dubrovnik, the 116™ Brigade, which later became the
163" Brigade.** Croatian paramilitary forces were also present in Dubrovnik and participated in the
October — December 1991 combat operations in Dubrovnik along with the members of the ZNG

and the MUP.®

3. JNA forces around Dubrovnik

23.  The JNA forces positioned in the area of Dubrovnik were under the command of the 2 OG,
a formation at the level of an army, which was established in mid September 1991 and continued in
existence into 1992. The 9 VPS, among other units, was directly subordinated to the 2 OG
throughout the whole period from October to the end of December 1991 and into 1992. The
472 mtbr was subordinated to the 9 VPS from 25 October to 20 November 1991 from which date,
apart from its third battalion, it came under the direct command of the 2 OG. However, the
3/472 mtbr remained directly subordinated to the 9 VPS from 20 November 1991.° The 2 OG

reported directly to the Federal Secretary for National Defence.*’

24. The Accused was appointed commander of the 2 OG on 12 October 1991 and remained in
this position into 1992. Admiral Joki¢ assumed the command of the 9 VPS on 7 October 1991 and

% Exhibit P14, p 5.

* Exhibit P14, p 16.

0" See generally, John Allcock, T 461-464.

' John Allcock, T 472.

2 1n fact the TO existed within the framework of the SFRY forces, Admiral Jokié, T 4604-4607.
*3 Minister Rudolf, T 5730-5731.

* Admiral Joki¢, T 4607-4618.

* Admiral Jokic¢, T 4613.

* See infra, para 383.

7 Exhibit P204, pp 7 and 28.
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remained on this position into 1992. At 25 October 1991 and into 1992 Captain Kovacevic¢ was the

commander of the 3/472 mtbr. *®

25. In the period October to December 1991 the JNA units positioned in the region of
Dubrovnik included a significant number of reservists and volunteers. Due to the departure of
Croatian soldiers from the JNA in 1991, the units were mobilised hastily, primarily from soldiers
from Montenegro and Herzegovina, and included a significant percentage of reservists who had not
been fully trained for their roles.*” On 19 September 1991, the commander of the 472 mitbr,
Colonel Nojko Marinovié, left his command and joined the Croatian side in Dubrovnik where he
led the Croatian defence of the city. His departure had a negative effect on the morale of the JNA

soldiers as they feared that he would transmit important intelligence information to the Croatian

forces.™
C. Combat operations around Dubrovnik before October 1991
1. JNA blockade by Croatian forces
26.  In August 1991, Croatian forces laid siege to JNA barracks and installations across the

Republic pursuant to a decision of the leadership of Croatia.”! Electricity and water supplies were
cut off and telephone lines were disconnected.’” During the siege of the JNA barracks, the Croatian

forces seized INA weaponry.”

27. The JNA barracks of the 9 VPS at Ploce were attacked and soldiers were killed. There were
attacks in Sibenik, Zadar, Pula and Split. The Divulje garrison as well as the port of Lora were also
blockaded.** Additionally, during this period, attacks on JNA military convoys that were en route

from Boka to Trebinje were carried out by the ZNG near the Prevlaka area and in Konavle.”

*® See infra, para 386.

* Admiral Jokié, T 3840-3841; T 3863-3867; T 4421, Captain Pepic, T 7473-7475; Lieutenant-Colonel Stojanovic,
T 7792-7793.

% Lieutenant-Colonel Pavici¢, T 6893-6894; Lieutenant Lemal, T 7336-7337; 7385; Admiral Joki¢, T 4390.

' Attacks on the facilities and members of the JNA in Croatia had taken place even before August, e.g. an incident in

May 1991 in front of the headquarters of the naval military district in Split, when a soldier was strangled and killed

in an armoured tank: Admiral Jokié, T 4370.

Admiral Jokié, T 4372-4375; Slobodan Novakovi¢, T 6810-6813; Lieutenant-Colonel Puragi¢, T 6954; Adrien

Stringer, T 309.

> Admiral Jokic, T 4372-4375.

* Admiral Joki¢, T 4372-4375.

% Admiral Jokic, T 4433-4434.

52
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2. Mobilisation of Croatian and JNA forces

28. The evidence indicates that in the summer of 1991, Croatian forces were mobilized towards
the border with Montenegro, in the territory of Konavle, and towards Bosnia-Herzegovina, in

Rijeka Dubrovacka, Brgat and Mokosica.”®

29. In September 1991, hostilities between the JNA and Croatian forces began in the south
coastal area of Croatia. The JNA began slowly advancing towards Dubrovnik forcing the Croatian
forces to retreat from Dubrovnik’s hinterland.®” Mortar shells were fired every day at the village of
Bani, which is in the immediate vicinity of the border with Montenegro and at the village of

Dubravka.’®

30. At the same time the JNA units from Pula, Split and Sibenik were transferred towards
Dubrovnik (i.e. in Kumbor and Tivat, within the area of the Bay of Kotor in Montenegro).”> On
27 September three patrol boats of the 9 VPS were pulled out from Pula and moved to Boka.®® The
dislocation and resettlement of military equipment and material, manpower and garrisons, mostly
belonging to the 9 VPS, took place from the territory of the Republic of Croatia to the Zelenika and

Bar ports located in Montenegro.®!

3. JNA directive to blockade Dubrovnik

31. On 30 September 1991, pursuant to an order of the General Staff of the SFRY, the
Commander of the 2 OG at the time, Lieutenant-General Jevrem Cokié, issued to subordinate units
a directive to blockade Dubrovnik.®* The directive provided for the following deployment of

forces:®*

[...] Using most of the forces, to go on the attack from the current sectors, deploying main forces
on these axes: Ljubinje — Zavala — Slano; Ljubovo village — Ivanica - Ciba¢i and Grab — Dubravka
— Molunat; while auxiliary forces will secure features and the Mostar airport and in the Neretva
valley with the following objective: with air, artillery and naval support, operating simultaneously
and forcefully to defeat forces along the attack axes and reaching the coastline, to cut off the
Adriatic highway at several points along the Slano — Prevlaka section, to seal off Dubrovnik,
Cilipi Airport and Prevlaka from the land and sea, and to prevent enemy forces from manoeuvring;

56 Captain Negodi¢, T 5150; see Annex IILA.

*7" Nikola Samardzi¢, T 997-1000; T 1268-1271.

% Captain Negodi¢, T 5164-5165.

% Captain Drljan T 7689-7690.

% Captain Drljan, T 7685-7686.

°" Lieutenant-Colonel Purasi¢, T 6954-6955.

2 On 29 September 1991 the Commander Jevrem Cokic issued a draft directive for an attack and addressed it to the
General Staff of the SFRY, Colonel General Blagoje AdZi¢, for confirmation (D44). According to the established
procedure, the General Staff was to confirm the directive and a subsequent order was to be issued by the
Commander of the 2 OG to all subordinate units, pursuant to the order from the General Staff. Admiral Jokic
testified that there was another directive dated 30 September 1991, which was similar in terms of the objectives,
tasks and commands to those specified in Exhibit D44, T 4441-4443,

* Admiral Joki¢, T 4436-4437; Exhibit D44,
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then, providing support from the direction of Ploe, to engage in destroying and disarming the
surrounded enemy forces, and to be in a state of readiness for further offensive operations in
western Herzegovina.64

32. The 2 OG at the time comprised the following units: the 37th Corps, the 472 mtbr (without
the 4™ Battalion and Combat Group-1), the 1* TO Brigade of the 3™ Partisan Division and the
9 VPS with the 4™ Battalion of the 472 mtbr (4/472 mtbr). Each of these units had its own task in

this operation.®

33. The 37 Corps was tasked to attack the axis of Ljubinje — Ravno — Slano and also to occupy
and defend the airport and features in the Mostar sector and the Neretva valley. To fulfil this task
they were to provide for unhindered use of the airport, reach the coast, cut off the road and reach the
Slano Bay, isolate Dubrovnik and prevent the enemy from manoeuvring or intervening from the
direction of PloCe. Additionally, they had to raid part of the forces of a mountain battalion in the

Capljiana sector.®

34. The 472 mtbr with one battalion of the Titograd TO Brigade was assigned to the axis of
Tale7a — Zaplanik village — Zaton, and Ljubovo — Ivanica - Cibaa. Their task was to cut off the
road in the sectors of Zaton and Cibada, to block Dubrovnik and cut off the airport of Cilipi. Then
by securing the flanks prevent intervention towards Dubrovnik and start disarming and defeating

enemy forces.®”

35.  The 1 TO Brigade of the 3™ Partisan Division was to attack from the line of Ograde village
— Grab village along the general axis of Grab — Dubravka village — Plocice. Their task was to get
to the road and cut it off in the sectors of Poljice and Mikuliéi, to block the airport of Cilipi from the
eastern side and establish direct contact with the 4/472 mtbr and then engage in defeating enemy
forces in the sector of Gruda. The Sutorina feature and Prevlaka were already territories under JNA

6
control.%®

36.  The 9 VPS, with the 4/472 mtbr, using land forces and in coordination with the Titograd TO
Brigade was to destroy enemy forces and control Prevlaka and with naval forces, to exercise control
over entry to the Bay of Kotor, to prevent enemy manoeuvres or operations and support the land
forces by naval artillery and, finally, to be ready to carry out a landing from the sea when

I‘lE:CfESSElI‘y.69

Exhibit D44, para 1.

% Admiral Joki¢, T 4438.

% Admiral Jokic¢, T 4439; Exhibit D44, para 2 (a).

7 Admiral Joki¢, T 4439; Exhibit D44, para 2 (b).

% Admiral Joki¢, T 4439-4440; Exhibit D44, para 2 (c).
% Admiral Joki¢, T 4440; Exhibit D44, para 2 (d).
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37. The Titograd TO Brigade (without the 1* Battalion) formed the reserve of the 2 OG in the
Trebinje sector and was to be on the ready to be brought into the attack along the Trebinje —

Dubrovnik and Trebinje — Cilipi axis.”

38. The directive specified that the command post of the 2 OG would be in the Kifino Selo
sector and that the forward command post of the 2 OG would be in Trebinje.”! It was ordered that
when the attack started, the harbour of Dubrovnik should be blockaded so that all civilian and

foreign ships could not approach the shore and carry out an attack.”

39. According to Admiral Jokié, the naval blockade of Dubrovnik ordered on 30 September
1991 was meant to prevent the arming of Croatian forces in Dubrovnik. It was carried out on the
basis of the UN arms embargo in all the former Yugoslavia.”> According to another witness, the
mobilisation of the JNA around Dubrovnik was indicative that the JNA was prepared to start
combat operations in the area.”* Adrien Stringer gave evidence that Dubrovnik was blockaded so

that supplies could not get through.75

D. Combat operations around Dubrovnik in October 1991

40. According to witness Nikola SamardZié, on 1 October 1991, during a meeting at the seat of
government in Montenegro, the Accused declared that Montenegro had been attacked. It was
Nikola Samardzi¢’s evidence that the President of Montenegro, Momir Bulatovic, and the Accused
spoke of about 30,000 “Ustashas”’® being ready to attack Boka Kotorska in Montenegro. It appears
that neither the alleged attack, nor the 30,000 figure were correct. By virtue of this “attack”, the
Yugoslav Ministry of the Interior agreed to put the TO and the special police units at the disposal of
the army to assist in operations on the Croatian border.”” The mobilisation of a special police unit
and a reinforced infantry company was ordered to be conducted on 2 October 1991. This unit was
tasked to carry out “combat operations of the armed forces in the conflict of war on the border of
the Republic of Montenegro and the Republic of Croatia” and, together with the JNA and TO units,

to “perform specific military and police tasks in accordance with the Mission Plan to be devised by

7 Admiral Joki¢, T 4440; Exhibit D44, para 2 (e).

' Admiral Joki€, T 4440; Exhibit D44, para 5.

72 Admiral Joki¢, T 4441; Exhibit D44, para 6 (c).

7 Admiral Joki¢, T 3823-3825.

™ Lieutenant-Colonel Duragi¢, T 6954.

™ Adrien Stringer, T 310.

7® “Ustasha” is a negative term and was used to denote the independent military formations of the independent state of
Croatia in WWIL. In 1991, it was a serious word to use. Montenegrin politicians started to use this term in 1991 to
refer to the entire Croatian population: Nikola SamardZié, T 970. The Defence’s position is that the official
terminology used by the Federal Secretary of National Defence and the Chief of General Staff of the SFRY armed

’ forces was that Croatian paramilitary units should be referred to as “Ustashas”. See Defence Final Brief, para 58.
Nikola Samardzi¢, T 992-993.
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378

the Operative Command on the Dubrovnik front. Pursuant to this order, the Montenegrin

Minister of Interior, Pavle Bulatovié, issued a subsequent order to “reinforce [this] unit by members
of the Special Platoon of the Special Unit and by policemen of the Titograd CB /Security Centre/,
Niksi¢ CB and Bar CB.”” According to witness Nikola SamardZi¢, when the meeting was over, it

was clear that there would be a JNA campaign to conquer Dubrovnik and its territory.*

41. On 1 October 1991, the JNA attacked the area surrounding the city of Dubrovnik from
Montenegro.81 The highway was targeted.®” A JNA warship targeted the area just above the Zlatni
Potok (south of the Old Town). Later two JNA aircraft targeted Srd, while the warships near
Lokrum fired at Lokrum and Bosanka.*?

42. At the same time, two JNA warships sailed from the island of Mljet to the island of Lapad in
the channel between Lopud and Orasac. They opened fire at trucks and other vehicles leaving
Slano on a road leading to Dubrovnik.** On 3 or 4 October 1991 when Slano fell, the ships

withdrew and the road was blocked.®’

43, On 5 October 1991, the command of the JNA naval sector blocked the entire area of the
Adriatic along the coast.*® This naval blockade was lifted on 11 October 1991 by an order of the
command of the VPO (military naval district). However, the blockade of Dubrovnik remained in

force and vessels were not allowed to sail unconditionally and had to report their movements.*’

44, In the period from 23 to 26 October 1991, the JNA conducted combat operations in the
region east and northeast of the city of Dubrovnik. On 23 October 1991 the Accused issued an
“Order for Further Action,” which directed the 9 VPS, the 472 mtbr and its subordinate units to
undertake military actions against targets in the region of Dubrovnik along the line of Ivanica,
Donji Brgat and Dubrava.®® Attached to the order was a plan for artillery action, proposed by the
Chief of Staff of the 2 OG and approved by the Accused, which provided for certain action to be
taken by land, air and sea artillery units. The order did not contain any prohibition of attacks on the
0ld Town of Dubrovnik.*

8 Exhibit P27.

7 Exhibit P28, para 2; Nikola SamardZié, T 995-997.
8 Nikola Samardzi¢, T 983-984.

8! Captain Negodic, T 5155.

2 Mato Valjalo, T 1998-1999; see also Captain Negodic¢, T 5155.
3 Mato Valjalo, T 2053; T 2082.

¥ Nikola Jovi¢, T 2920-2921.

8 Nikola Jovi¢, T 2923.

8 Captain Drljan, T 7686-7687.

¥ Captain Drljan, T 7687-7689; Exhibit D105.

58 Exhibit P121; Admiral Joki¢, T 3955-3958.

8 Exhibit P121.
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45. Around 15 October, the 3rd company of the 3/472 mtbr took part in combat operations
carried out along the Brgat-Bosanka axis.” Combat operations were also taking place between the

91

3/472 mtbr located in Ivanica and Croatian forces on Brgat.” The JNA troops were fired upon by

the Croatian forces from the village of Gornji Brgat, Donji Brgat and Matrinoviéi.”

46. On 23 and 24 October 1991, the 3/472 mtbr and 4/472 mtbr defeated the Croatian forces
along the road from Trebinje to Dubrovnik.”> On 24 October the 9 VPS took Kupari and the area of
Zupa Dubrovacka.®® On 24 or 25 October 1991, the infantry of the 3" Battalion of the 5"
Motorised Brigade (3/5 mitbr) took control of Dubac.”” On 25 October 1991, the 4/472 mitbr
advanced to the edge of the city of Dubrovnik and took control of Zarkovica. The taking of

Zarkovica ensured for the JNA a perfect combat position overlooking the town.”®

47. On 24 October 1991, the Accused issued a “Decision for further actions” addressed to all
units directly subordinated to the 2 OG.?" The decision indicated that the 9 VPS and the 472 mtbr
had advanced to the crossroads between the villages Dubac and Cubag, Celebi¢ and Zagrada,
Buciéi and Grbovce, and Matrinoviéi and Makos and were ready for further action in the direction

8

of Dubac, Bosanka, Gornji Brgat and Podgaj.”® The decision further informed the units of the

planned future activities and gave specific tasks to each unit.

E. Shelling of Dubrovnik in October 1991

48. During the combat operations in Dubrovnik municipality on 1October 1991 the town of
Dubrovnik was shelled.” Many people sought shelter in the hotels of Dubrovnik, the monasteries
of the Old Town, and the Rupe Museum.'® There were air raids on the town. They were not
frequent but their intensity increased in the course of shelling.'®" JNA jets were flying over the Old

Town at a low altitude but did not target the Old Town.'” The transmitter in Rijeka Dubrovacka

*  Lieutenant-Colonel Stojanovi¢, T 7795-7797.

' Witness B, T 5048; Captain Nesi¢, T 8153.

2 Lieutenant Lemal, T 7340. However, according to Lieutenant Lemal, this operation was a reconnoitring operation,
rather an operation designed to capture territory, T 7395.

" Admiral Joki¢, T 4452-4455.

* Admiral Jokié, T 4452-4455.

* Admiral Joki¢, T 4456.

% Admiral Joki¢, T 3445-3447; Captain Negodi¢, T 5252-5253. See also Exhibit C1/2.

’7 Exhibit P119.

* Exhibit P119, item 2.

* Slavko Grubigi¢, T 1026-1027; Lucijana Peko, T 1842; Zineta Ogresta, T 3462-3463; see also Slobodan Vukovi¢,
who cannot remember exactly whether it was the last day of September or the first day of October 1991, T 5819-
5820.

% Pelo Jusic, T 3057-3058.

"' Slobodan Vukovié, T 5819-5820.

192 Slobodan Vukovi€¢, T 5819-2580; see also Lucijana Peko, to the effect that that the attack seemed to be mainly
carried out by planes, T 1842.
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was hit, leaving Dubrovnik without any power or water supplies.'” That remained the position until

after 6 December 1991. Many people panicked and started to store supplies.'**

49, On 5 October 1991, the city of Dubrovnik was shelled again.105

The shelling commenced
around 0300 or 0400 hrs.'” According to Lars Brolund the shelling seemed to come from the
sea.'”” However, at least one person, Milan Milisi¢, was killed in the course of the attacks by a

120mm mortar shell, a land warfare Weapon.108

50.  On 23 -24 October 1991, the Old Town was shelled for the first time.'” The JNA artillery
fire was directed at the Old Town, Lapad, Gruz, and Ploce.!'® The shelling began around noon''!
and lasted for about an hour.!'? Until then the inhabitants had thought that they were safe in the Old
Town as it had UNESCO status.'”> The shelling caused damage to several buildings in the Old

114
Town.!

F. October negotiations and ceasefire

51. Throughout the October combat operations, negotiations between the parties and
international negotiators took place. On 22 October 1991, the Dutch Ambassador to Yugoslavia,
Johannes H W. Fietelaars met with Admiral Brovet'" at the Yugoslav Defence Ministry to express
his concern about the shelling of Dubrovnik. During the meeting, Admiral Brovet assured
Ambassador Fietelaars that Dubrovnik would be spared as the JNA had already achieved its

objectives in the region.

52. On 26 October 1991, the JNA sent a text to both the EC mission and the representatives of
the town of Dubrovnik entitled: “The recommendations for the Normalization of Life in Dubrovnik
and the ensuring the safety of the city of Dubrovnik”. The text contained 11 points which were to

be implemented by 2000 hours on 27 October 1991. These points included: the demilitarization of

' Lucijana Peko, T 1842; Pelo Jusi¢, T 1359-1360.

"% Pelo Jusi¢, T 1360.

19 1 ars Brolund, T 847.

1% Slavko Grubisi¢, T 1080.

"7 Lars Brolund, T 847.

1% I ucijana Peko, T 1843.

"% Tvo Grbi¢, T 1347-1348; Ivan Mustac, T 1461.

!9 Captain Negodié, T 5164.

" Tvan Mustac, T 1461-1462.

"2 Lucijana Peko, T 1845-1846.

"> Pelo Jusi¢, T 1358-1359; Lucijana Peko, T 1843-1844

"4 The shelling caused damage to: (a) the atrium of the Sponza Palace (Ivan Mustac, T 1462); (b) the roof of the Rupe
museum (Lucijana Peko, T 1847; Ivo Grbi¢, T 1349-1350); and buildings on both sides of the Boskovica Street
(Lucijana Peko, T 1848-1849; Ivo Grbi¢, T 1349-1350); see also Pelo Jusié, confirming damage in respect to one
building in the street, T 1358-1359. There may have been damage to other buildings. See infra, paras 318-319.

"> Admiral Brovet was Deputy Federal Secretary of National Defence (i.e, Deputy Minister of Defence): Admiral
Joki¢, T 3869-3870.
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Dubrovnik by the JNA and the ECMM,; the departure from Dubrovnik of foreign mercenaries and
Croatian forces (i.e. ZNG and Dubrovnik MUP) who were not residents of Dubrovnik; and the
removal of party symbols from public places in Dubrovnik. The text guaranteed inter alia, that the
JNA would not enter Dubrovnik and that it would respect a complete ceasefire on Dubrovnik.''®
On the same date a temporary ceasefire came into force which endured until 8 November 1991.
During the ceasefire!'’, although despite it, there was a lot of provocative military action by both
sides.''™ Strong artillery fire was used on both sides causing the death of combatants from the
opposing sides.'"”

53.  According to witness Per Hvalkof, on 28 October 1991, Ambassador Bondioli'® of the
ECMM met the Accused and General Vukovi¢ at Milejina in Montenegro. Admiral Joki¢ also
attended the meeting. The two Generals assured the ECMM that the ceasefire would be respected

1

and that the ECMM would have freedom of movement.'?! On the same day, the Accused sent a

message to Brussels clarifying that the “11 points plan” of 26 October 1991 was not an ultimatum

k.!?2 Ambassador Bondioli referred to Admiral Joki¢ as the “hardliner” and the

to Dubrovni
Accused as just a “military man” as he did not really participate in any discussions and appeared as

if he was merely following orders.'”

54. On 29 October 1991, a delegation of Ambassadors from Italy, Greece, the UK, The
Netherlands and the USA met with Admiral Joki¢ in Tivat. Admiral Joki¢ suggested to the
delegation that the combat operations carried out by the JNA on Dubrovnik were carried out in

response to provocations of the Croatian forces.'**

On the same day the delegation met with
Croatian officials and the Head of the ECMM to see the damage caused by the attacks on
Dubrovnik.'” The delegation then returned to Tivat for further discussions with Admiral Joki¢.

Admiral Joki¢ assured them that the JNA had achieved its territorial objectives in the region and

''® The 11 points were tendered into evidence by the Prosecution and the Defence and were admitted into evidence as

Exhibits P123 and D52 respectively. The Defence in its Final Brief contests the authenticity of Exhibit P123 and
emphasizes that the document is a communication between the VPS Boka command and the Dubrovnik Crisis Staff
and not a document sent by the Accused to the Dubrovnik Crisis Staff, Defence Final Brief, paras 209-210.

""" Admiral Joki¢, T 4622-4623.

"% Admiral Joki¢, T 4624.

"9 Admiral Jokié, T 4624.

12" Ambassador Bondioli was the head of the regional centre of the ECMM for the region of Dalmatia, Ambassador
Fietelaars, T 4265-4266.

"2I' Per Hvalkof, T 2138.

122 per Hvalkov, T 2258.

123 Ambassador Fietelaars, T 4265-4266.

124 Ambassador Fietelaars, T 4171-4175.

125 Ambassador Fietelaars, T 4176.
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that the only remaining objective for the JNA in the region was the disarmament of the Croatian

126

forces.”™ Admiral Jokic further guaranteed that Dubrovnik would not be destroyed.127

55. On 1 November 1991, a number of EC Ambassadors attended a meeting with Admiral
Brovet in Belgrade. The meeting was held to express EC concern on the siege on Dubrovnik.
According to Ambassador Fietelaars, Admiral Brovet appeared insensitive to the EC apprehension
concerning the civilian population of Dubrovnik during the sie:ge:.128 Admiral Brovet explained that

the JNA could not withdraw until a political solution was reached.'”’

G. Combat operations around Dubrovnik in early November 1991

56. Despite what had been said to the delegation of Ambassadors at the end of October, in
November 1991 JNA forces continued to advance in the direction of Dubrovnik. In
November 1991 the JNA activities were focused in the area of Dubac, Brgat, Gornji Brgat, Donji

Brgat and Zarkovica.'

57. Around 7-10 November 1991 Captain Nesi¢’s anti-armour company of the 3/472 mtbr was
ordered to engage in combat operations for taking the village of Bosanka and the surrounding

elevations.'*!

The 107 Coastal Artillery Group (107 OAG) also took part in combat operations to
take control of the village of Bosanka. These lasted at least a couple of days, during which time the
JNA forces were fired upon from the region of StrinGijera and sustained casualties.'*> The Herzeg-

133

Novi TO also participated in this operation and incurred losses on 8 November 1991, as well as

Lieutenant Pesi¢’s first platoon of the 3™ company of the 3/472 mtbr.'**

58. On 9 November 1991 the command of the 9 VPS issued an order for attack to, inter alia, the
472 mtbr including the 3/472 mtbr, and the 3/5 mtbr."** The order indicated that “the enemy” had
“organised the defence of Dubrovnik by grouping the main forces in the wider region of Lapad,
Petka, Babin Kuk and Lazaret” as well as “by a system of occupying fortresses, houses and bunkers

in the regions: northern edge of ... Bosanka, Srd, Strin¢ijera, Dubrava forest, Mokosica, Rozat,

126 Ambassador Fietelaars, T 4182; T 4253.

7 Ambassador Fietelaars, T 4257.

128 Ambassador Fietelaars, T 4187-4188.

2" Ambassador Fietelaars, T 4186-4190.

%0 The attention of the 9 VPS artillery was Bosanka and Srd, Admiral Joki¢, T 4458. See also Exhibit D57 and
Exhibit D58.

B! Captain Negi¢, T 8154-8155.

"2 Captain Pepi¢, T 7475-7477; 7479-7481; Exhibits D101 and D102. See also Captain Nesic, T 8155.

"** Slobodan Novakovié, T 6817-6822.

'** Lieutenant Pesic, T 7921-7922.

' See Exhibit D57. The order is signed by Admiral Joki¢. Lieutenant-Colonel Pavici¢ also testified that around 8 or
9 November Admiral Joki¢ came to the command post of the 1/472 mtbr and after a meeting with the company
commanders of that battalion issued an order for taking over the MokoSica Komolac road and the hamlet of Rozat:
Lieutenant-Colonel Pavicié, T 6906-6909.
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Komolac, Luncijata.”13 ® The order provided that the units were to respond by seeking to “gain
control over the wider region of Dubrava and Rijeka Dubrovacka, break out at the line Zarkovica —
Srd — Strin¢ijera — Gradci — Komolac — Rijeka Dubrovacka and establish full blockade of
Dubrovnik from land and sea and force enemy to surrender.” The aforementioned units were
tasked to achieve this objective as follows:

With the forces of the 1/472™ mtbr and 2/472™ mtbr support the attack of the 3/5 pmtbr. With the

forces of the 3/472™ mtbr, in cooperation with the MO TO, 16 gmo"’ and other forces of the

9" VPS execute attack from the regions of: s Bosanka — Kapela — Ivanica in the direction of:

s Bosanka — Mulin do (k.334)— StrinCijera (k.412) and until 1600 hours break out in the lines: Srd

(tt403) — Strindijera (k.412) — Gradci (k.353) with the goal of breaking the enemy forces in the

wider region of Srd — Dubrava. Upon breaking out on the ordered lines, establish control in the

lines: Zarkovica (tt 315) — Srd (tt 403) — Strindijera (tt 412) — Gradci (k.353) and establish

complete blockade from Dubrovnik land and Gruz and from the southern side of Rijeka
Dubrovacka.'*®

Until 0500 hours, bring unit to the region of combat operations, organize communications and
execute all necessary preparations for attack.

Readiness: 0600 hours 10.11.1991

59. In further pursuit of the order of attack of 9 November 1991, on 11 November 1991 the
command of the 9 VPS issued a combat order assigning specific tasks for the day to the units under
its command; this order was brought to the attention of the command of the 2 OG."* The order,
inter alia, instructed the 472 mtbr to continue the attack on RoZat-Prijevor-Dracevo village axis and
to shell the Srd facility and the Komolac sector.'*® The 3/472 mtbr was directed to focus the attack
on the Gruzka Glava-Srd axis,"*! and the 3/5 mtbr to continue the blockade of the Nova and Stara
MokosSica settlement, and, with 120mm mortars, to support the attack of the 3/472 mtbr, carrying
out strikes on the broader Luncijata sector and preventing troop reinforcement from Luncijata to

Srd.!*?

60. The attack ordered on 9 November 1991 was a significant offensive effectively to secure for
the JNA all the hinterland of the city of Dubrovnik so that it would control the ridge line of the
heights above Dubrovnik, including Srd. This attack, which was along an extended front, was
pursued with naval and air support and continued until 13 November 1991. It was successful in its
objectives, except that the JNA failed to capture Srd despite intensive and prolonged attack by land

forces with naval artillery and air support.

¢ Luncijata and Nuncijata are referring to the same place and are therefore used without distinction in this decision.

'*7 The 16. gmo is the Border Patrol Detachment, Boka, a unit of the 9 VPS.

"% References in the text to “k” and “tt” are map references indicating the elevation points in meters of the specific
sites quoted.

" Exhibit P118.

"0 Exhibit P118, item 1.

"“! Exhibit P118, item 1.

"2 Exhibit P118, item 2.
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H. The shelling of the Old Town in November 1991

61. By early November 1991 several orders issued by the JNA prohibited attacks on the Old
Town of Dubrovnik, such as an order from the General Staff of the JNA forbidding attacks on

143 an order of the Accused in his “Decision for further

cultural property dated 14 October 1991,
actions” dated 24 October 1991, which strictly prohibited attacks on the City of Dubrovnik'** and
the abovementioned order of 11 November 1991 of Admiral Joki¢, which contained an explicit
prohibition of attacks on the Old Town of Dubrovnik.'* The latter order explicitly prohibited units
from opening fire on the Old Town, except in cases of lethal fire coming from the Old Town. 4
Commanders could order troops to return fire only in an extreme situation, if they had come under

fire that inflicted heavy losses.'*’

62. Despite these orders, on 9, 10, 11, and 12 November 1991, in the context of the JNA
operations ordered on 9 November, Dubrovnik, including the Old Town, was shelled. The fact that
Dubrovnik, especially the Old Town, was again shelled in this November period has been clearly
established.'*® In determining the location, duration and intensity of the shelling in November, the
Chamber has had, inter alia, recourse to the evidence of Paul Davies, a British journalist and the
reports of ECMM monitors, admitted through Per Hvalkof. The Chamber finds that a period of
concentrated shelling of Dubrovnik commenced on 9 November 1991 and effectively ended on
12 November 1991, although there were individual incidents that occurred on 13 November. On
9 November in a protest letter to the Accused, Per Hvalkof, then head of Regional Centre of the
ECMM in Split reports as follows: “Our monitor teams in Dubrovnik have this morning reported
shelling in Dubrovnik by JNA forces on land and sea, starting before 0900 hours. I strongly protest
against this serious breach of the ceasefire, which I request be restored immediately.”’* On Paul

150
1.

Davies’s evidence the shelling also started on 9 November 199 It continued on

10 November,"! at which point the Old Town itself first came under attack. An ECMM report

152

from that day records “heavy shelling” from land (Zarkovica) and sea.”? In particular, it notes the

launching of “several mortars shelling, gun fire as well as at least 5 anti-tanks rockets against the

143 Exhibit P116.

1“4 Exhibit P119, item 3.

5 Exhibit P118.

148 Exhibit P1 18, Admiral Joki¢, T 3925. Another order, issued by the Accused as the commander of the 2 OG to the
9 VPS, on 18 November 1991, after the combat operations of 8 to 13 November 1991, also required the units not to
open fire on the Old Town of Dubrovnik and to retreat the units exposed to enemy fire to cover: Exhibit D47,
item 4.

47 Admiral Joki¢, T 3922-3925.

Ivo Grbic, T 1352-1354; Ivo Vlasica, T 3320; T 3326; Lucijano Peko, T 1847-1848; Captain Negodi¢, T 5257-5262.

Exhibit P61, tab 10. See also Exhibit P61, tab 23, p 5.

0 Paul Davies, T 577.

See inter alia, a protest letter from Per Hvalkof dated 10 November 1991 reporting continuing heavy shelling of

Dubrovnik by INA.
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Old city walls and the Old port. Some shellings, as reported, touched the Old inner city.”153 That
same day, Paul Davies and his team, while investigating reports that the Old Town had been hit,
heard what they believed to be mortars hitting the Old Town. They were told that there had been
three others before."”* They were shown the damage to the Franciscan complex in the Old Town,

including the monastery and the convent.'”

63. On 11 November 1991 the attack on Dubrovnik intensified."® In the context of a much
broader attack on Dubrovnik, a lot of shells were falling very close to the Old Town, as well as
within the Old Town itself."*’ Paul Davies and his team were filming the shelling on 11 November
1991. On his evidence, the shelling was so heavy that day that he and his team were able to
recognise a pattern of noise, followed by the trajectory of the shell and the point of impact."® An
ECMM monitor stated in his report on 11 November that on that evening he could see the old port

on fire, as well as part of the city beyond the walls."*

64. The shelling continued on 12 November. The ECMM monitors reported sporadic shelling in
the morning, which escalated in the afternoon. They also recorded a “continuation of the burning
fire in the city”, although it is not clear if this refers to the Old Town.'® It was the evidence of Paul
Davies that the attack that day, unlike the previous days of shelling, was concentrated on the Old
Town.'®" He characterised the attack on the Old Town that day as “deliberate” and “sustained”.'®?
He and his team filmed between 15 and 17 impacts of wire-guided missiles, although he testified
that the total number of such missiles used on 12 November 1991 against the Old Town was
probably somewhere between 30 and 100.'®> The wire-guided missiles hit the walls of the Old
Town, the boats moored in the sheltered area in the port of the Old Town, as well as hitting

locations within the Old Town.'®*

65

The evidence establishes that the shelling of the Old Town on

12 November was intense.!

12 Exhibit P61, tab 22.

" Exhibit P61, tab 22 (emphasis omitted).

'** Paul Davies, T 588.

15 Paul Davies, T 588. According to Captain Negodi¢ the shelling caused damage to 45 places of worship, T 5259. Ivo
Grbi¢ gave evidence that the Lovrijenac fort and private boats in the harbour were also damaged by the attack,
T 1352-1354; T 1454. There may have been damage to other buildings. See infra, paras 318-319.

" Paul Davies, T 589; T 3600.

"7 Paul Davies, T 589.

%% Paul Davies, T 591.

'* Exhibit P61, tab 22.

1% Exhibit P61, tab 22.

! Paul Davies, T 597-598.

12 Paul Davies, T 597.

' Paul Davies, T 599.

' Paul Davies, T 600.

Paul Davies indicated that he and his team had counted 1000 incoming explosions that day, after which they stopped

recording them. Paul Davies, T 607.
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65. On 13 November 1991, the ECMM monitors reported only “sporadic shooting in the
morning” with the situation quietening down as from 1200 hours.'® Paul Davies testified that he
was able to visit the Old Town briefly on that day and see the damage. His evidence was that there

had been:

[a] lot of damage, shell impacts. You could still see some of the missiles that hadn't exploded
stuck in the walls of the Old Town, stuck in the areas of the harbour where they had fallen. You
could see the damage from those that had exploded, both on the walls and on the roadways where
they had landed and where they had landed on buildings causing damage and fires, where they had
landed on cars that had been set on fire and destroyed. And most of the boats that had been
moored in that little harbour in front of the Old Town had been set on fire and sunk.'”’

66. The evidence indicates that in November 1991, INA warships, aircraft and artillery attacked
Dubrovnik.'® There is no indication of infantry involvement. The JNA artillery was firing from
various places, including Zarkovica.'® Paul Davies testified he could see “the barrels of artillery
pieces on top of Zarkovica.”'’® He stated that “at times of shelling, you could film those and see
them recoil and the puff of smoke that came from them as they were firing. And then a few seconds
later there would be an explosion in Dubrovnik.”""! Tt was Paul Davies’s assessment that the INA
attack on Dubrovnik in early November 1991 was a coordinated attack involving land (i.e. artillery)

sea and air forces.'”?

67. Wire-guided missiles were used by the JNA. Based on his view of the damage to the Old
Town on 13 November 1991, Paul Davies concluded that the firing came from the south of
Dubrovnik.!”? This was the side from which he had witnessed missiles being fired over the water
towards the Old Town.'” Captain Nesi¢, whose battalion was stationed at Zarkovica,175 which is
only approximately 2300 metres to the south of the Old Town, confirmed that the Old Town was
shelled between 10 and at least 12 November 1991 by wire-guided “Maljutkas” missiles or rockets.

It was his evidence that his unit was targeting Croatian firing positions over this period,176 although

1% Exhibit P61, tab 22.

187 Paul Davies, T 606.

1% paul Davies, T 594-595, T 607. According to Admiral Jokid, at the time of the attack the 9 VPS constituted of the
16™ Border Detachment, the 69" missile base, the PBO division of the 337" Naval Rear Base, the 107 OAG, two
mobile artillery battalions of 85 millimetres and 130 millimetres, and staff units. The 2 OG mainly comprised of
land forces and some naval units within the 9 VPS; it did not have an own air-force unit, but according to Admiral
Joki¢ “it did have the support of the 97" Air Force Brigade.” Admiral Joki¢ further pointed out that “parts of this
brigade did act on orders of the commander of the 2 OG”: Admiral Joki¢, T 4397-98, T 3823.

' Paul Davies, T594; T 607; Ivo VlaSica testified that he observed JNA forces on Zarkovica in November 1991,
T 3317. See Annex IILE.

' Paul Davies, T 583.

""" Pau] Davies, T 583.

"2 Paul Davies, T 594-595.

'> Paul Davies, T 607.

'™ Paul Davies, T 593 ; T 600 ; T 3565-3566.

' Captain Ne3i¢, T 8158.

' Captain Nesi¢, T 8203. He testified that the quantity of ammunition used during this period and the objectives
targeted were topics he discussed with his battalion commander.
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there is clear reason for reservation about this, as there is with other aspects of his evidence as
discussed later. According to Captain Nesié¢, Croatian forces were firing at the battalion in
Zarkovica from the Old Town; he said Croatian forces were firing mortars from a machine gun

post in the harbour and from the Pile gate.!”’

68. There was a serious imbalance of arms and weapons between the parties to the conflict
throughout October-December 1991. The Croatian forces were far outnumbered, in particular their
artillery, during this pe:riod.178 The JNA had heavy and light artillery, tanks, aircraft, and warships.
The Croatian forces did not have aircraft or Warships179 and had only small weapons, rifles, pistols
and a small collection of other weaponry that was not particularly effective. This weaponry
included mobile units known as “Charlies” (i.e. vehicles with mounted mortars or small calibre
canons).’® The mobile units permitted the Croatian forces to move quickly to different locations
and to get closer to the objectives targeted.'®' The Chamber notes that in this judgement it does not
have regard to issues, which occupied some time in the evidence, whether rockets and smaller
calibre mortars should be regarded as artillery or infantry weapons; similarly some types of heavier

machine guns. “Artillery” will often be used in this decision as including such weapons.

69. The Croatian forces were also short of ammunition due to the JNA land and sea blockade of
Dubrovnik. Their only source of re-supply was by night, when some ammunition was shipped in

on speedboats that managed to get through the sea blockade.'®

As Paul Davies was told by the
Croatian forces on Srd, due to the imbalance of arms and weapons of the opposing sides, the
Croatian forces could not take initiatives to attack and only responded to attacks from the JNA
forces.'®? Significantly, it was the evidence of Admiral Joki¢ that the town of Dubrovnik was “not

sufficiently armed to pose any real danger to the [JNA] forces™ in the area.'®*

70. It is also the case that, with the singular exception of Srd, the JNA occupied all the high
ground. This aided its artillery and disadvantaged in range the Croatian weaponry. Paul Davies
recalls that on a number of occasions the Croatian forces attempted to shell JNA artillery positions
but without success. However, on one occasion, the Croatian forces managed to land a shell on the

5

top of Zarkovica.'™ Paul Davies filmed the impact of the explosion on Zarkovica. After the

""" Captain Negic, T 8157-8158. Exhibit D19 is a map indicating the Croatian fire points as marked by Captain Nesi¢.

'8 Captain Negodi¢, T 5355.

1 Paul Davies, T 595.

180 paul Davies, T 583-585; T 601; T 3561; T 3567-3568.
181 paul Davies, T 601 ; T 3555-3556.

'82 Paul Davies, T 585-586.

183 Paul Davies, T 585-586.

1% Admiral Joki¢, T 3974.

183 paul Davies, T 601 ; T 3590-3592.
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detonation, Paul Davies filmed five people on the walls of the Old Town, two of whom wore

. . 186
uniforms and carried weapons.

T1. As for the Croatian defensive positions in November 1991, it has been established that they
were both stationary and mobile. According to Captain Negodi¢ who had command of the Croatian
artillery, there were fixed mortar positions in the city of Dubrovnik, although none were in the Old
Town. There were positions, for example, close to the SDK building to the north west of the Old
Town, in the BogiSica Park to the west, and in the area called Lazareti immediately to the east of the
Old Town, as well as in Lapad and Solitudo further to the west. These locations were chosen as
they were sheltered from the view of the JNA."" Croatian forces were also positioned on Srd,'®®
and were operating near the port of Gruz."®® They also had a position close to the Belvedere

190 191
1" 1,

Hote and the Argentina Hote as these were in the vicinity of the JNA positions on

Zarkovica.'”? Croatian forces also used the above-mentioned mobile mortar units.!”> The Croatian

tactic was to get close to the target with a mobile mortar unit, fire and move away to avoid JNA

94

return fire.'™ Mobile mortar units were moved in and around the newer parts of Dubrovnik

accordingly.'”®

72. No Croatian artillery was positioned in the Old Town of Dubrovnik in November 1991."°

However, there were JNA reports of shooting incidents from the Old Town walls and turrets in the

beginning of November. These reports do not, however, indicate that the Croatian forces were

197

positioned on the Old Town walls and turrets throughout the rest of November. A number of

witnesses testified that there was no outgoing fire from the Old Town in November.'*® Individuals
armed with light weapons, such as pistols, could be observed moving around the Old Town but

there were no set defence positions.'”

186 paul Davies, T 3563.

'*7 Captain Negodi¢, T 5342-5344.

188 paul Davies, T 583-586.

'8 Paul Davies, T 3588-3589.

1% Paul Davies, T 3598.

1 Paul Davies, T 3555-3556.

12 paul Davies, T 603.

198 Paul Davies, T 3590-3592; T 3555-3556.

:z‘: Paul Davies, T 629-630; T 3555-3556. See also Slobodan Novakovi¢, T 6872.
* Lieutenant-Colonel Pavici¢, T 6900-6901; Lieutenant Lemal, T 7356 ; Paul Davies, T 3569-3570.

196 paul Davies, T 627-628.

197 Admiral Joki¢, T 4963-4973.

198 paul Davies, T 603; Captain Negodic, T 5260-5261.

% paul Davies, T 3601.
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1. November negotiations and ceasefire

73. Following the November attack and the repeated shelling of Dubrovnik another ceasefire
came into force on 13 November 1991.°” Yet, the ceasefire was not complied with by either side.
There was ongoing disputation as to which side provoked each violation. To a degree that
disputation was ventilated in evidence, but not to an extent which enables any decision to be made.
There are reports in JNA records of Croatian violations and protests by both sides against violations
by the other.””! The Chamber will return to this issue in respect of events of 5 and 6 December

1991.

74. In this context the Chamber notes yet another order, this time issued by the Accused as
commander of 2 OG to the 9 VPS, on 18 November 1991. This order required those units not to
open fire on the Old Town of Dubrovnik and to retreat units exposed to enemy fire to cover.2
This order is significant in timing because of negotiations for a resolution of the position on

Dubrovnik then getting under way.

75. With a view to reaching an agreement on a permanent ceasefire, from mid-November until
the beginning of December 1991, negotiations resumed between the JNA, the Croatian
Government, the Dubrovnik Crisis Staff and the ECMM.?®  The evidence indicates that the

principal negotiators for the JNA were Admiral Joki¢*

and Colonel Svicevic®™ a staff officer of
the 2 OG. One of the main negotiators for the Croatian government was Minister Davorin Rudolf,

Minister for Maritime Affairs of the Croatian government.**

76. Following the shellings of Dubrovnik in November 1991, the ECMM monitors had
withdrawn from Dubrovnik for safety reasons.””’”  On 19 November 1991, Minister Bernard
Kouchner, the French Minister of Culture, Colonel Svicevi¢ and representatives of Dubrovnik,
signed another agreement providing for, inter alia the mutual withdrawal of armed forces from
Dubrovnik and the surrender of weapons.zo8 On 23 November 1991 a further agreement was signed

in Geneva, calling for an unconditional ceasefire and the withdrawal of JNA forces from

% Admiral Joki¢, T 4803; see more generally Captain NeSi¢, to the effect that from November as of 5 December a

ceasefire was in force, T 8217.

Lieutenant-Colonel Stojanovié, T 7804; see also Captain Nesi¢, specifying that the provocations from the Croatian

forces, using small arms with silencers, occurred on a daily basis, T 8163; Lieutenant Lemal, T 7359.

22 Exhibit D47, item 4.

293 Exhibits P61 and D90.

204 Exhibit P61, tab 26.

299 Colonel Svicevié, T 7064-7065. See also Per Hvalhof, T 2180.

2% Minister Rudolf, T 5476-5477.

27 paul Davies, T 608.

% Per Hvalkof, T 2178; Colonel Svicevi¢ further testified that Minister Kouchner also participated in other
negotiations in November and December 1991, T 7072-7074.

2

(=]
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Dubrovnik. Among the signatories were Franjo Tudjman, Slobodan Milosevi¢, General Kadijevi¢

and Cyrus Vance.”"”

77. On 25 November 1991, a “Memorandum of Agreement” was reached. The JNA side was
represented by the naval and military commanders of the JNA in the Dubrovnik area: Admiral Jokic¢
and General Damjanovié.?'? The Croatian side was represented by the mayor of Dubrovnik and
other officials. Minister Kouchner also attended the meeting. The agreement inter alia protected
the return of the ECMM to Dubrovnik.*!!

78. On 28 November 1991, the Croatian Prime Minister, Mr Greguri¢, mandated Minister
Rudolf together with two other ministers to represent the Croatian government in further
negotiations pertaining to Dubrovnik. The main objectives of the negotiations were the cessation of
hostilities and the withdrawal of the JNA from Split. The JNA guaranteed that there would be no

combat actions during the negotiations.212

After visiting Split, on 4 December 1991, Minister
Rudolf and the two other ministers arrived by ship in Dubrovnik to meet with two representatives of
the town: Mr Poljanié, the mayor of Dubrovnik, and Mr Ziki¢, the president of the Executive
Council of Dubrovnik.?"* The ECMM monitors were also present.214 On the same day, Minister
Rudolf contacted the JNA liaison officer Captain Jeremi¢ and agreed to start negotiations on the

next day, 5 December 1991, in Cavtat.?!®

% Geneva Accord, 23 November 1991 (UN Doc. $/23239, Annex).
20 per Hvalkof, T 2182.

211 per Hvalkof, T 2182; Exhibit P61, tab 28.

212 Minister Rudolf, T 5485-5486.

>3 Minister Rudolf, T 5746 ; Adrien Paul Stringer, T 415.

2% Minister Rudolf, T 5746.

21> Minister Rudolf, T 5491-5492.
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IV. THE ATTACK ON 6 DECEMBER 1991

A. The planning of the attack — events before 6 December 1991

79. On 3 December 1991, the Accused, as commander of the 2 OG, attended a top level meeting
at the General Staff in Belgrade with senior officers of the JNA.2'® This was a time for significant
strategy decisions by the JNA and the government in Belgrade. As is noted briefly elsewhere in
these reasons, events of political and military significance for them were happening, both within the
territory of the former Yugoslavia and elsewhere.?!” The blockade of Dubrovnik by the JNA had
been in place for several weeks during which the JNA had made significant advances on the ground
which firmly tightened its grip on Dubrovnik. It should be observed, however, that Dubrovnik was
but one of many issues between Belgrade and Zagreb. It would be misleading to think that
Dubrovnik was an issue to be considered in isolation in either capital or by the JNA. In particular,
still not implemented, was the agreement signed in Geneva at the highest Croatian and Serbian

levels for an unconditional ceasefire and the withdrawal from Croatia of INA forces.?'8

80. The Croatian ministerial committee, led by Minister Rudolf, which arrived in Dubrovnik on
4 December 1991, was to negotiate with the JNA in an attempt to resolve the problem of the
blockade of Dubrovnik.?"® Tt appears that on 3 December 1991, in Belgrade, the Accused was given
responsibility for conducting negotiations with the Croatian ministers.”?° In the event, however, the
Accused delegated that responsibility to his immediate subordinate, Admiral Jokic, the commander
of the 9 VPS.”*!

81. So it was that on 5 December 1991, Admiral Joki¢ attended a meeting with the Croatian
ministers to seek to negotiate a settlement. On the Admiral’s evidence, much progress was made
and by the end of the meeting there was only one issue in the way of a ceasefire agreement, namely
whether vessels bringing supplies or people to Dubrovnik should be boarded and inspected by the
JNA at sea, as the Admiral proposed, or after berthing as the Croatians proposed.”* Admiral Joki¢
testified that he was concerned that JNA sailors would be at risk if they were inspected in the

223

port.””” On his evidence, at the end of the meeting it was determined that the negotiations should be

resumed on the morning of 6 December 1991, and, in anticipation of that one issue being resolved it

218 Admiral Joki¢, T 4030-4033.

' See supra, paras 13-18.

% Geneva Accord, 23 November 1991 (UN Doc. $/23239. Annex).
219 Minister Rudolf, T 5491-5492; Per Hvalkof, T 2183.

220 Admiral Joki¢, T 4030-4031.

2! Admiral Joki¢, T 4031-4034; Minister Rudolf, T 5589-5591.

222 Admiral Joki¢, T 4038-4039; Minister Rudolf, T 5596-5597.

22 Admiral Joki¢, T 4038.
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was tentatively expected that a ceasefire agreement would be signed224 and that the ceasefire would
come into effect at 1200 hours on 6 December 1991.° The other terms as tentatively agreed made

no provision for relinquishment of Srd to the JINA.

82. It is the evidence of Admiral Jokic that on 5 December 1991, following the meeting with the
Croatian ministers, he reported to the Accused at Trebinje.”*® It is the evidence of Admiral Joki¢
that the Accused was not concerned about the terms of the proposed ceasefire agreement and
regarded the one outstanding issue as one to be determined by the Admiral as it was a naval

2 Tt is the evidence of Admiral Joki¢ that the Accused agreed that there should be a

matter.”
ceasefire from 1200 hours on 6 December 1991 in anticipation that final agreement could be
reached the next morning with the Croatian ministers.”?® Tt is the evidence of Admiral Joki¢ that
after this meeting in Trebinje he advised his senior staff of the intended ceasefire at 1200 hours.””
While there is no evidence contradicting this account by the Admiral, the Defence contends it
should not be accepted that there was any contact between the Accused and Admiral Joki¢® as
there is no record of such a communication in any log of the JNA which is in evidence. In this
regard, the Chamber does not find it surprising that the Admiral and the Accused might speak
directly, without there being a logged record, especially if the Admiral visited the Accused to report
personally. On the contrary, the Chamber considers it would be surprising indeed if Admiral Joki¢
did not make a report to the Accused as to the course of such an important negotiation, which he
conducted on behalf of the Accused, especially as a ceasefire was contemplated. The Chamber
therefore finds that Admiral Joki¢ did report to the Accused on 5 December 1991 following the
meeting with the Croatian ministers. For a number of reasons, which will be developed in this
decision, the Chamber has reservations, however, as to what was discussed when the Admiral made

his report.

83.  There was no meeting with the Croatian Ministers on 6 December 1991. Initially it was
deferred until later in the day and then, principally because the ferry in which the Croatian ministers
were to travel to the meeting place was destroyed during the attack on Dubrovnik and because
Admiral Joki¢ was ordered to go to Belgrade in the afternoon of 6 December 1991, it was

1.231

postponed until 7 December 199 While it was the effect of Admiral Joki¢’s evidence that every

issue between the JNA and the Croatian side was resolved in the negotiations on 5 December 1991,

224 Admiral Jokic, T 4038-4039.

225 Admiral Joki¢, T 4040.

226 Admiral Jokic, T 4039.

227 Admiral Joki¢, T 4039; 4715.

228 Admiral Joki¢, T 4040.

22 Admiral Jokié, T 4040.

% Defence Final Brief, para 277; Admiral Joki¢, T 4859-4863.
2! Minister Rudolf, T 5559-5561; Exhibit P162.
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except for the question whether ships should be inspected at sea by the JNA or after they had
berthed in Dubrovnik, > that really puts too generous a gloss on the state of the negotiations at their
adjournment on 5 December 1991. Minister Rudolf identified two issues which remained
outstanding, the inspection of ships and the lifting of the naval blockade.”* He also stated that at
the 5 December 1991 negotiations, Admiral Joki¢ had proposed a demilitarisation of Dubrovnik in
exchange for the lifting of the blockade and the withdrawal of the JNA forces out of shooting
range,”** but agreement on this had not been reached at the time. Some of the issues for negotiation
had been settled on 5 December 1991, namely a ceasefire, the reopening of roads and the
restoration of daily services.?>’ However, the others remained unresolved. On 6 December 1991,
Admiral Joki¢ sent a message to Minister Rudolf in which he proposed to resume the negotiations
on 7 December 1991 at 1200 hours and gave an outline of the issues to be incorporated in the
agreement.”*® Included were the issues already resolved on 5 December 1991, but Admiral Joki¢
also conceded that ships could be checked in the port of GruZ in Dubrovnik. The Admiral,
however, reiterated his proposal for the blockade of Dubrovnik to be lifted in exchange for the

evacuation of the members of the Croatian armed forces in the town.%*’

84. On 7 December 1991, the talks resumed in Cavtat. An agreement was signed.238 The
inspection of the ships in the port of Gruz was included in the agreement.”* It appears, however,
that the lifting of the blockade and the demilitarisation of Dubrovnik were not able to be resolved
and a compromise was adopted. The agreement provided for the intention of both parties to
“gradually reduce manpower and equipment. In that respect, the parties will mutually agree and
inform on the ways and directions of the diminution of armed forces in the town of Dubrovnik and

. . 1240
its surroundings.’

It is apparent from this that when negotiations were adjourned on
5 December 1991, issues of far reaching policy significance remained unresolved. The Chamber is
unable to reconcile this with the evidence of Admiral Jokic¢ that ONLY the issue of the inspection of
the ships remained unresolved on 5 December 1991, an issue which the Accused saw to be solely a
naval concern which the Accused had left to Admiral Jokic¢ to resolve when the Admiral reported to

the Accused on the negotiations late on 5 December 1991.%*!

22 Admiral Joki¢, T 4038-4039.

233 Minister Rudolf, T 5752-5753.

2 Minister Rudolf, T 5592-5595.

235 Minister Rudolf, T 5753.

236 Exhibit P162, p 20.

27 Exhibit P162, p 20, items 4 and 7.

2% Minister Rudolf, T 5718-5720. See also Exhibit P61, tab 38.
23 Exhibit P61, tab 38, Article 3.

240 By hibit P61, tab 38, Article 2.

21 Admiral Joki¢, T 4039.
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85. Other material events were occurring on 5 December 1991. Late in the afternoon, a meeting
was held at the forward command post of the 9 VPS at Kupari near Zarkovica. The Chamber
accepts the evidence that those at the meeting included Warship-Captain Zec who was Chief of
Staff to Admiral Jokié¢, the operational officer of the 9 VPS Captain Kozari¢, the assistant
commander responsible for moral guidance of the 9 VPS Lieutenant-Colonel Zarkovi¢, the
commander of the 107 OAG Lieutenant-Colonel Stamenov and the temporary commander of the
3/5 mtbr Lieutenant-Colonel Jovanovié. Also present was the commander of the 3/472 mtbr
Captain Kovacevic¢, who provided the assault troops for the attack on Srd the following morning.**
The 3/472 mtbr had its 120mm mortar battery positioned inland from Dubrovnik in the Uskoplje

> Each of its companies also had four 82mm mortars.*** Those attending the Kupari

region.”*
meeting were all senior 9 VPS staff officers or commanders of 9 VPS units, at that time under the
immediate command of Admiral Joki¢, and the superior command of the Accused, as the 9 VPS

was part of the 2 OG which the Accused commanded.**’

86. Lieutenant-Colonel Jovanovic testified that Admiral Joki¢ himself attended the meeting and
that during the meeting Captain Kovacevi¢ outlined problems his troops were experiencing with the
Croatian forces occupying Srd and proposed that his troops should take Srd in a quick action the
next morning.”*® This was to be accomplished before an anticipated ceasefire at 1200 hours. In a
battle plan which Captain Kovacevic put forward, heavy artillery support was to be provided by the
107 OAG howitzers at Cilipi, as well as the heavy 120mm mortars of the 3/472 mtbr at Uskoplje
and of the 3/5 mtbr at Osojnik.**’

87.  Admiral Joki¢ emphatically denies he attended that meeting. He gave an account of his
movements on the afternoon and evening of 5 December 1991 which did not include being at
Kupari for this meeting.?*® It is true, as the Defence submits, that in some respects, the account of
his movements given in evidence differs from earlier accounts when interviewed by investigators
from the Office of the Prosecution.”* The Admiral accepts this, explaining that so many years after
the event, his recollection was initially faulty and he had to correct his earlier statements after he

250

had had a chance to review records and to discuss the events with others. The Chamber notes

that the evidence does not suggest there was any formal record of this meeting, certainly none is

22 1 jeutenant-Colonel Jovanovic, T 8079-8080; 8132.
23 Admiral Joki¢, T 3863-3864:; 3980: Exhibit P132.
2% Admiral Jokic¢, T 3840; 3980.

5 See infra, paras 384-385.

¢ Lieutenant-Colonel Jovanovié, T 8079-8080.

27 1 jeutenant-Colonel J ovanovic, T 8079-8081.

28 Admiral Jokié, T 8564-8572.

** Defence Final Brief, paras 302-304.

20 Admiral Joki¢, T 4860-63: 8576.
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given in evidence, and apart from Lieutenant-Colonel Jovanovi¢ none of the other officers said to

be at the meeting were called to give evidence by either the Prosecution or the Defence.

88.  Lieutenant-Colonel Jovanovi¢ has a significant personal interest in having Admiral Jokic¢
present at the Kupari meeting. Lieutenant-Colonel Jovanovic, curiously, was temporarily appointed
to command the 3/5 mtbr on 5 December 1991, the actual commander having been granted

2! and was summarily relieved of his temporary command on the evening of

temporary leave,
6 December 1991 on the order of Admiral Joki¢.>*? Tt is Lieutenant-Colonel Jovanovi¢’s evidence
that he was never told the reason for his removal but that he knew it had nothing to do with the
shelling of the Old Town.>® Admiral Jokic testified that he replaced Lieutenant-Colonel Jovanovi¢
because he had given artillery support to Captain Kovacevi¢ without his approval.*>* In response to
this, Lieutenant-Colonel Jovanovi¢ contends that Admiral Joki¢ was present the day before at
Kupari when the battle plan was outlined, and although he did not expressly give the authority for
the attack, by his presence and apparent acceptance, Admiral Joki¢ gave him every justification for
understanding that the attack was authorised.”>> The issue whether Admiral Joki¢ was at the Kupari
meeting is not determinative of the Chamber’s decision in this trial, although it has a relevance to
credit. It remains in balance. Irrespective of that issue, the Chamber does find, however, that
Warship-Captain Zec, who was the Chief of Staff of Admiral Joki¢, and other senior 9 VPS staff
officers were present at the meeting and that at the meeting a battle plan to take Srd the following

morning was determined, a plan which involved the use of mortars and other artillery, as required,

to support the assault on Srd.

89. Notwithstanding this last finding, because of other evidence considered later concerning the
Accused’s role, the Chamber also records an express reservation concerning the evidence of
Lieutenant-Colonel Jovanovi¢ that the attack on Srd for the next morning was proposed by
Captain Kovacevi€ at the meeting and then agreed to and planned at that meeting by those present.
Such an attack would be a major provocation and a glaring breach of the existing ceasefire and was
to occur in the very course of negotiations by Admiral Jokié, as the Accused’s deputy, for a more
soundly based resolution of the Dubrovnik crisis. The very evidence of Lieutenant-Colonel
Jovanovi€ reveals that at least the prospect of a new ceasefire at 1200 hours the next day was
known at the meeting. Especially given the nature of the command structure of the INA, it is
immediately surprising that such an attack would even be considered, or implemented, on the

proposition of a mere battalion commander at the level of authority of those present, whether or not

21 Admiral Jokic, T 8551-8552.

zz L?eutenant-Colonel Jovanovié, T 8093-8098; see also, Exhibit D65.
> Lieutenant-Colonel Jovanovié, T 8097-8098; 8§104.

% Admiral Joki¢, T 8553.
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Admiral Joki¢ was present, and without reference to the commander of the operational force, i.e the
Accused. The negotiations then being conducted by Admiral Joki¢ only serve to heighten the

improbability of what is suggested.

90.  Much later on 5 December, in the evening, the company commanders of the 3/472 mtbr,
were contacted by the duty communications officer at the 3/472 mtbr’s command post in Gornji

2% They were requested to attend a meeting at the command of Captain Jeremic in Ivanica.”’

Brgat.
Shortly after everyone had assembled, Captain Kovacevi¢, the commander of the 3/472 mtbr,
arrived.”® He informed them that the units of the 3/472 mtbr would launch an attack on Srd the
following day and began delegating tasks to the various units relating to the operation.”> The
objective, he said, was to take Srd quickly and hold onto the position, so as to be able to exercise
control over the surrounding terrain. No other objectives were mentioned.*®® Those who attended
the meeting testified that Captain Kovacevic had said that the plan to attack Srd had been approved
by the superior command.”®" The Chamber notes that this clearly indicates at least the commander
of the 9 VPS but could equally indicate the commander of the 2 OG. The company commanders
inquired about artillery support for the attack and were told that support would come from the

262

120mm mortar company located in Uskoplje*®* as well as the units stationed in Cilipi (130mm

howitzers) and Lieutenant-Colonel Jovanovi¢’s unit, the 3/5 mtbr, based at Osojnik (120mm

263

mortars). Smaller mortars and cannons as well as rockets were company weapons under the

command of those present.

91. In the Chamber’s view, the content of this discussion is significant. First, it offers clear
support for the veracity of the evidence that Captain Kovacevi¢ had earlier attended a meeting at
Kupari at which the commanders of the Cilipi howitzer battery and of the 3/5 mtbr were present and
the battle plan for the taking of Srd the next day was put in place. Secondly, as the Cilipi howitzer
battery and the 3/5 mtbr were not under Captain Kovacevié’s command, the involvement of those
units demonstrates that the plan for the attack, and its implementation, involved coordinated
planning at a higher level than the 3/472 mtbr. In this case the other units were each subject to the
command of the 9 VPS, Admiral Joki¢, and, at the next level, of the 2 OG, so the attack plan was
consistent with the involvement of those two commands, or, at least, with the involvement of the

command of the 9 VPS. Thirdly, it demonstrates the significance of artillery support for an attack

*** Exhibit D108.

2% Captain Nesi¢, T 8164; Lieutenant-Colonel Stojanovi¢, T 7821; Lieutenant Lemal, T 7366.
»7 Ljeutenant-Colonel Stojanovic, T 7821; Lieutenant Lemal, T 7366.

> Lieutenant Lemal, T 7366; 7458-7459; Captain Nesi¢, T 8164.

2 Lieutenant Lemal, T 7368.

% Lieutenant-Colonel Stojanovic, T 7822-7824; Captain Nesi¢, T 8165-8166.

25! jeutenant-Colonel Stojanovié, T 7822; Lieutenant Lemal, T 7367.

2 Lieutenant-Colonel Stojanovié, T 7847-7848.
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such as this. The need for it was immediately a concern of those who were to actually lead the
ground assault troops, and had been anticipated by those planning the attack at a higher level. The
plan provided for the use of quite a formidable artillery capacity. In addition to the smaller 82mm
mortars attached to each company of the 3/472 mtbr, there were two 120mm mortar companies, the
anti-armour company at Zarkovica with an array of weapons, including recoilless cannons and
Maljutka rockets, ZIS cannons and the heavy 130mm howitzer cannons at Cilipi. With limited
exceptions, all of these had the capacity to fire at the wider Dubrovnik including Srd and the Old
Town. The exceptions were that the 120mm mortars of the 3/5 mtbr at Osojnik could not quite
reach the Old Town, and the 120mm mortars at USkoplje could not reach all of the suburbs or
localities of Dubrovnik to the far northwest of the Old Town, although, between them, the two
120mm mortar batteries and the 82mm mortar battery at StrinCijera could target the whole of
Dubrovnik, including the Old Town. There were also other 82mm mortars batteries in the
3/472 mtbr but the evidence does not clearly identify their location. There is also a question about
the range of the 82mm recoilless cannons at Zarkovica. This is considered later in these reasons,
where the finding of the Chamber is made that these cannons could target Srd and the Old Town

from Zarkovica.

92, After this meeting in Ivanica, Lieutenant Pesic, stationed in the village of Bosanka, was
contacted by his commander, Captain Stojanovi¢, who had attended the meeting. Lieutenant Pesi¢
was assigned the task of assembling a small squad of men to launch the assault against Srd the next
morning.”** Lieutenant Lemal who was at the Ivanica meeting was assigned the task of leading a

265
d.

second squad from his command post at Strincjera in the assault against Sr These squads were

to have the support of two T-55 tanks as well as the various artillery batteries.”*®

93. Captain Pepic was at his unit on the evening of 5 December 1991 when he received an order
from his commander, Lieutenant-Colonel Stamenov, commander of the 107 OAG, to go to the
observation point at Zarkovica by 0600 hours on the following morning. Captain Pepi¢ was

ordered to lend fire support to the 3/472 mtbr in taking control of the Srd feature. For this purpose

7

he would be resubordinated to Captain Kovacevié.*®” The observation post on Zarkovica was not

always manned by members of Captain Pepic’s battery — it was only when an attack was expected

268

or an operation was to be launched. It is Captain Pepic’s evidence that his commander,

Lieutenant-Colonel Stamenov, had attended the customary daily briefing of the command of the

263 | ieutenant Lemal, T 736.

2 [ jeutenant Pesic, T 7897.

%% I jeutenant Lemal, T 7368-73609.

256 1 jeutenant-Colonel Stojanovié, T 7800 ; 7849-7853 ; Captain Negi¢, T 8166 ; Lieutenant Lemal, T 7369; Lieutenant
Pesié, T 7897.

27 Captain Pepic, T 7481-7482.
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9 VPS in Kupari and that it was here that he had received the information about the attack, which he

had subsequently conveyed to Captain Pepic¢ 209

94. Additional preparations for the attack were made during the night. During the Ivanica
meeting, Lieutenant Lemal had requested equipment to support the mission, including flak jackets,
plastic explosives and grenades. This was delivered to his position at Strin¢ijera by Admiral Jokic¢’s
Chief of Staff, Warship-Captain Zec, sometime before midnight,””® evidence which offers yet
further confirmation of the direct involvement of the staff of the command of the 9 VPS, especially
the Chief of Staff. Similarly, Lieutenant-Colonel Stojanovi¢ had requested certain equipment to
enable Lieutenant Pesi¢ to carry out his assigned task in the attack on Srd. During the night
Lieutenant-Colonel Stojanovi¢ was contacted by phone and asked to report to Zarkovica, where he

picked up the equipment he had requested.271

95. Admiral Joki¢ testified when recalled in rebuttal that on 5 December 1991, after the
negotiations in Cavtat were completed, he reported to the 2 OG in Trebinje where he informed the

2 On his evidence, the

Accused about the agreement reached with the Croatian authorities.”’
Accused then issued an order for a formal ceasefire to take effect on 6 December 1991 at 1200
hours.?”” Admiral Joki¢ informed Warship-Captain Zec by telephone and instructed him to order the
subordinate units to respect the ceasefire.”’* There 1s, however, no other evidence and no written
record or message in evidence confirming that such an order was actually issued by the Accused on
5 December 1991. Given that the basis for the order was a ceasefire agreement yet to be concluded,
it would be strange for such a finite order to be issued. The probabilities are that the Accused
indicated he would be prepared to issue an order for such a ceasefire if an agreement was concluded
and that Admiral Joki¢ informed his senior staff of this, whether by telephone or on his return to
Kupari from Trebinje by about 1700 hours on 5 December 1991. While they are the probabilities,
the Chamber is not able to make specific findings. It will therefore include in its consideration the
possibility that on 5 December 1991, the Accused did issue an order for a ceasefire to take effect at
1200 hours on 6 December 1991. It is to be noted, however, that the plan for the attack was for Srd
to be taken before 1200 hours.

2% Captain Pepic, T 7482.

2% Captain Pepi¢, T 7490-7491.

% Lieutenant Lemal, T 7369-7370.

! Lieutenant-Colonel Stojanovic, T 7825. See also Captain Nesi¢, T 8167. He was located at Zarkovica and testified
that Lieutenant-Colonel Stojanovic picked up some equipment for his troops on the evening of 5 December 1991.

2. Admiral Jokié, T 8537; 8565.

37 Admiral Jokié, T 4040-4041; 4053.

7% Admiral Jokic, T 8568-8569; 8582-8583.
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96. While it is clear, in the Chamber’s finding, that the attack on Srd was planned and
preparations were made on 5 December for it to commence with first troop movements at about
0500 hours on 6 December 1991, some JNA records and some subsequent reports appear to present
a different picture. This is that the attack was initiated by Captain Kovacevi¢ alone, on his own
initiative, in the early morning of 6 December 1991, in response to “provocations” by the Croatian
defenders at Srd during the night of 5-6 December which led to casualties, even a fatality, among
Captain Kovacevi¢’s troops. These records include entries in the 9 VPS log of messages that
Captain Kovacevi¢ had reported provocations during the night, that he had opened fire on Srd with
120mm mortars and that “he decided alone to do so”.>”> There is also Admiral Joki¢s action report
of 7 December 1991 in which it is said that Captain Kovacevi¢ “declared that no one authorised that
action and that he received warmning on 05.12.1991 from the Chief of Staff 9 VPS regarding the
absolute ceasefire...”.”’® The Chamber notes that in this report, Admiral Joki¢ ornamented the
story even further by adding that Captain Kovacevi€ acted in the general action plan of the Attack
Order of 9 November 1991, which had included the objective of taking Srd, an objective which had
not been achieved by 6 December 1991.>”" In the Chamber’s finding, these entries were contrived
and false. The reports were deliberately deceptive. The attack was not spontaneous on the part of
Captain Kovacevi¢ on 6 December 1991. The attack was entirely pre-planned and coordinated on
5 December 1991 by 9 VPS staff including Warship-Captain Zec. Any casualties to JNA units
followed the commencement of the attack, rather than preceded it, but in any event, whether or not
there were casualties in the night, the attack was planned on 5 December 1991 to occur on the

morning of 6 December 1991.

97. Questions arise whether the false reports and records were contrived after the event, or were
part of a deliberate plan put in place to provide the INA with a ready justification for its conduct.
Some reports were made after the events, other records appear contemporaneous, though contrived.
Admiral Joki¢ suggests this was part of a scheme to deceive him. For reasons given elsewhere in
this decision, the Chamber does not reject this out of hand but sees it to be an improbable
explanation. Whether or not Admiral Joki¢ was being deceived, the circumstances reveal that the
JNA deliberately put in place false records to indicate that the attack was undertaken spontaneously
by Captain Kovacevic by virtue of Croatian “provocations” during the night of 5-6 December 1991.
This required planning and coordination of some sophistication. Contrary to what is suggested by

the false records, the Chamber finds that Captain Kovacevi¢ was carrying out orders, given the

7 Exhibit D96, p 67.
7% Exhibit D65.
277 Exhibit D65.
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previous day, in making the attack. It was not his own spontaneous and ill-considered action on the

morning of 6 December 1991.

98. These matters provide further reason to reflect on the evidence of Lieutenant-Colonel
Jovanovi¢ that, at the meeting at Kupari on the evening of 5 December 1991, Captain Kovacevic
proposed the attack on the basis on previous provocations by Croatian forces at Srd. This is, of
course, a different position from that presented by the JNA records referred to above which
provided an excuse for the JNA, i.e an attack by a rogue commander— Captain Kovacevi¢ whose
nickname was “Rambo”—acting without authority and contrary to orders. That position was in fact
taken by the INA, including the command of the 2 OG, publicly and when dealing with Croatian

representatives after the attack.”’

However, the evidence of Lieutenant-Colonel Jovanovié
contradicts that account. What it does is to offer some foundation for an argument advanced by the
Defence that what occurred was in truth a plan hatched and implemented by the 9 VPS including
Admiral Jokié, without the Accused’s knowledge and contrary to his orders. In this respect, the
Chamber finds this aspect of the evidence of Lieutenant-Colonel Jovanovié to be no more
satisfactory or convincing than other material passages considered and rejected elsewhere in this

decision.””” The Chamber does not accept the truth of this evidence.

*7% Exhibits P61, tab 35; P162, p 18.
*? See infra, paras 161-169.
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B. The attack on the Old Town on 6 December 1991 - the experience of the residents

99. Well before sunrise, at around 0550 hours on the morning of 6 December 1991, residents of
the Old Town of Dubrovnik awoke to the sound of explosions. An artillery attack had commenced.
It continued for most of the day with a brief but not complete lull a little after 1115 hours.
Especially in the afternoon, it tended to be somewhat sporadic. Initially, the firing was mainly
concentrated on, but not confined to, the area around Mount Srd, the prominent geographical
feature of Dubrovnik located nearly one kilometre to the north of the Old Town. There was a

Napoleonic stone fortress, a large stone cross and a communications tower at Srd.

100. Zineta Ogresta, residing at Od Sigurate Street 2 in the Old Town, and Mato Valjalo, who
was staying with his father-in-law in his apartment in the Old Town on Prijeko Street,®! both saw
shells falling on the fortress at Mount Srd around or just after 0600 hours.?®* Ivo Vlasica, who had
set out on foot from Babin Kuk towards the Old Town around 0500 hours, was passing Boninovo at
0600 hours. He saw Srd on his left where “large-scale shelling had started and a great deal of
shooting”***  The ECMM monitors, who were located at the Hotel Argentina, less than one
kilometre to the southeast of the Old Town, maintained a log sheet of events that day.”®* The first
entry at 0600 hours reads as follows: “Shelling from land and sea towards the fortress close to the
TV tower (Srd) and the harbour commenced.” The log indicates that this shelling was still in

progress at 0640 hours.”

The Chamber notes that this reference to shelling from the sea has little
other support in the evidence and if there was some initial naval shelling, as to which no finding can
be made on the evidence, it was not maintained during the day. The substantial body of the
evidence points to the use only of JNA land based artillery. It is accepted by the Chamber,
however, that shells, inter alia, initially fell on the harbour—i.e. the port of the Old Town, as
observed by the ECMM monitors. A radio log of the SFRY maintained by one of the ships around
Dubrovnik reports strong protests from the ECMM and the Dubrovnik Crisis Staff in relation to the
shelling in the early morning hours of 6 December 1991.%* At 0612 hours it is recorded that the
ECMM lodged the following protest with Admiral Joki¢: “We strongly protest against the bombing

of several parts of Dubrovnik that started at about 0600 hours on 6 December 1991 and insist on an

280 Exhibit C1/1, pp 6 and 8; Exhibit C1/2.

2*1 Exhibit P54, house marked as 1.

%2 Zineta Ogresta, T 3464-3465; Mato Valjalo, T 2000-2001.

3 Ivo Vlasica, T 3321. Colin Kaiser, a UNESCO representative, who was staying in the Old Town at the Institute for
the Protection of Cultural Heritage opposite the Dominican Monastery, also testified that, initially, the explosions
appeared to be coming from the direction of Mount Srd. Colin Kaiser, T 2430-2432. Ivo Grbi¢ who lived at Od Puca
16 in the Old Town, having been awoken at 05:50 hours stole a glance from his window towards Mount Srd where
he observed “constant explosions and thick smoke rising”. Ivo Grbi¢, T 1357-1359.

* Exhibit P61, tab 30.

Exhibit P61, tab 30.
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immediate cessation of fire.” A similar protest from the Dubrovnik Crisis Staff is reflected in the
next entry and reads as follows: “We strongly protest against the unprovoked strong artillery fire at

0550 hours this morning from the Strin¢jera and Dubrave areas of the Srd feature, and tank and

1 99287
mortar fire on Dubrovnik.”

288

101.  There were several people in Nikola Jovi¢’s shop at Miha Pracata 117", which had opened

for business as usual that morning around 0600 hours, by the time the shells started falling on the

Old Town.”® Nikola Jovi¢ described the scene in his shop that morning:

The first shells that resounded nearby, we weren’t even aware that those had fallen on the Old
Town because we were inside the shop working, but the sounds of firing got closer and closer. So
people who kept coming in were stunned and told us that shells had begun to fall all over the
Stradun, the fountain, and St. Blaise Church. And then the shooting kept inching closer and closer
to us, and it kept growing in intensity. So at one point, when the attack was the heaviest, there
would be five or six shells landing at the same time all over the Old Town, so that the whole town
had been under attack, the Old Town.?*

Ivo VlaSica, from the vantage point of his shop on Od Puca street in the Old Town, first saw a shell

landing on the Old Town between 0630 and 0700 hours on the morning of 6 December.”’

292

Witness A, who was sheltering in the bathroom of his apartment in the Old Town™ at the time,

testified that the shells started to fall “right around the building itself” from 0600 hours onwards.
He testified that: “From 0600 o’clock practically every second, every other second, a shell would

fall in various places within the old walls.”>*

The Chamber regards this description of the
frequency of the shelling as impressionistic rather than accurate. From the windows in his attic,
which looked out onto Stradun,”®* Witness A saw construction material falling from the roofs and

buildings on the Stradun.”” He described the scene that day as a kind of hell:

The explosions were terrible. One followed another. The buildings were shaking as if there was
an earthquake going on. There was smoke everywhere. There was dust everywhere. There were
these blazing lights coming in through the window. To put it quite simply, it was hell. ¢

At 0710 hours a shell exploded in the attic of Ivo Grbi¢’s house at Od Puca 16 in the Old Town. A

further shell at 0720 hours caused the attic to catch alight.””’

*%7 Exhibit P162, pp 10-11.

8 Nikola Jovi¢, T 2926.

% Nikola Jovi¢, T 2932-2933.
20 Nikola Jovi¢, T 2934-2935.
! Tvo Vlasica, T 3310; 3321.
22 Witness A, T 3624-3626.
% Witness A, T 3626-3627.
2 Witness A, T 3625.

2% Witness A, T 3627.

2 Witness A, T 3627.

7 Ivo Grbi¢, T 1360-1361.
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102. The ECMM monitors, located in Hotel Argentina, recorded their first sighting of impacts in
the Old Town at 0720 hours. At 0725 hours it is written: “Five impacts in the Old City close to and
in the harbour area. Constant artillery and mortar shelling in progress. More impacts in the Old
Town”. Then at 0732 hours: “Minimum 10 — 11 impacts in the old city so far.”*®® The Chamber
notes that references in the ECMM log to the Old City are to what the Chamber refers to as the Old

Town.

103.  As the protests and other evidence records, some shelling occurred on residential areas of
Dubrovnik, including the Old Town and on the port of the Old Town, virtually from the outset of
the attack, notwithstanding an initial primary concentration on Srd. However, the focus of the
attack came to shift from Mount Srd to the wider city of Dubrovnik, including the Old Town. It is
difficult from the evidence of those in Dubrovnik to pinpoint with precision when this shift of focus
occurred. As will be mentioned later, other evidence discloses this shift of focus to have occurred

at about 0800 hours.

104. At 0800 hours a shell landed in the street directly outside Nikola Jovi¢’s shop in the Old
Town on Miha Pracata street: “There was a bang and the door opened wide. Shrapnel was flying
around the shop. The till was shattered and so was the door. There was a lot of dust in the air and
for a while we didn’t know where we were.”*” Nikola Jovi¢ described the fire he saw when the

shell landed:

It’s a conflagration. I’m not sure how to say it. When a shell falls — I was there, and I looked on.
It’s a flash. It’s difficult to describe what it feels like when something like that is happening
nearby. You just can’t believe it. You don’t know what to do. It’s a huge flash, and then there’s a
powerful explosion, and then there’s a lot of dust in the air suddenly and smoke. So the whole
thing was quite horrifying.**

The entry in the ECMM log sheet at 0845 hours, after recording the initial impacts in the Old Town

reads: “Up till now continuous shelling. Several (rounds) impacts fairly close to hotel. Broken

. 301
windows etc.”

105. A compilation of video footage from some 15 domestic and foreign photographers of the

<302
C

events of 6 December 1991 in Dubrovnik was compiled by Mr Beni and admitted as an exhibit

in this case.’®*

Some of the film clips from that day are date stamped and others are time stamped.
The impression given is that the editor has sought to maintain chronological order in presenting

events, however, there is no guarantee that this was in fact achieved. The video shows military

2% Exhibit P61, tab 30.

% Nikola Jovi¢, T 2936-2937.

% Nikola Jovié, T 2938.

31 Exhibit P61, tab 30.

2 1yo Grbié¢, T 1422-1423. Mr Beni€ was a journalist from the Dubrovnik Television.
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activity, including artillery fire, on and around Srd between at least 0648 and 0713 hours.
Sometime between 0705 hours and 0713 hours that morning, the Dubrovnik defence warning siren
sounded.’™ The two subsequent clips, neither of which are time-stamped and which bear the logo
“SAR”, show smoke coming from the Old Town and an explosion in the Old Town (in the vicinity
of the Dominican monastery).305 The first time-stamped clip showing smoke coming from the Old

Town and recording the sounds of explosions were recorded at 0747 hours.*"

106. The Chamber notes that while the evidence varies in its detail and as to times, that does not
indicate it is unreliable or necessarily conflicting. Witnesses giving evidence of these events were
necessarily seeking to remember their observations made over 13 years earlier. Some faults of
recollection were undoubtedly due to this lapse of time. Perhaps more significantly, the original
observations were made during a significant artillery attack. The conditions were naturally
alarming to those exposed to this experience. It is clear that, for the most part, the witnesses sought
cover during the attack. None of them in Dubrovnik exposed themselves at good vantage points so
as to have a broad overview. Rather they made hasty occasional observations during the attack, so
that their observations were intermittent and tended to be limited to a confined locality. The
evidence of ECMM monitors suggests that they felt obliged to take shelter many times during the
day so that their recorded observations are by no means a complete record of events; further their
observations were made from their hotel which was on the seafront, nearly a kilometre to the

southeast of the Old Town and not from a high vantage point.

107. The precise pattern of the shelling and the details of its ebbs and flows on 6 December 1991
are again, imprecise. As mentioned above, the Chamber has had recourse to the ECMM log
sheet®®” which, despite the matters just mentioned, offers a useful account giving some indication of

the frequency and intensity of the explosions throughout the day. The Chamber accepts from this

308

log and other evidence™ that the most intense periods of shelling occurred in the morning hours,

between 0900-0930 and about 1100 hours. The relevant entries in the ECMM log read as follows:

0930 — 0945: Shelling of the Old Town intensified. Main area of impacts seems to be
TOWN HALL and PLAZZA. Absolutely white smoke after impacts.
Parts of unknown rocket which landed outside hotel main entrance were
brought down approx 30 min ago

% Exhibit P66.

** The siren can be heard clearly in the clip time-stamped 0713 hours, but not in the previous clip time-stamped 0705
hours. See Exhibit P66 at 31.01 minutes. See also, Exhibit D108.

%3 Exhibit P66 at 31.14 and 31.16 minutes.

% Exhibit P66 at 31.20 minutes.

27 Exhibit P61, tab 30.

%% Exhibit P164, a Report on enemy combat operations on 5 and 6 December 1991 by the Defence command of
Dubrovnik, states that the “fiercest fighting took place between 0900 and 1000 hours when the enemy directed all
artillery pieces to fire on the old and new towns, which inflicted serious damage on the old town.”
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0945 — 1000: Between 10 and 15 heavy explosions heard pr minute

1010: 6 impacts on LOKRUM

1015 — 1045: Shelling continues of all areas of DUBROVNIK [...].

1045 — 1100: Frequency is now 15 heavy shells pr minute with some minutes interval

1100: NO\fv it is really burning in the old town. Frequency is slowing down
again.

1119: From this time frequency dropped considerably.

As noted by the ECMM monitors, the Chamber finds that a considerable drop in the frequency of
the shelling occurred late-morning. Some evidence suggests this could have occurred a little after
1100 hours,*® at which time the frequency was noted by the ECMM monitors to be slowing.
However, they did precisely identify a considerable drop in frequency at 1119 hours. It is not the
case that the shelling ever ceased entirely, but the frequency of shots slowed considerably. This lull
was not long-lived, however, and shelling picked up again, well before 1200 hours, and continued

though more sporadically.

108. It was at around 1130 hours that Nikola Jovi¢ and his sister left the shop in Miha Pracata
street and walked through the Od Puca street, through Stradun, out of the Old Town through the
Pile Gate, towards Boninovo and home to Gruz, which indicates that the intensity of the shelling at
this time had considerably eased.’’® It continued, however, as described by the visual and oral

evidence. For example, the building where Lucijano Peko®'!

was staying on Prijeko Street was hit
sometime between 1100 and 1200 hours on 6 December. As she described it, the building shook,
like it was an earthquake.’'? She and the other residents felt totally unprotected, and, around 1300
hours when the shelling was a little less intense, they all moved to a neighbouring building which

3 Other residents of the Old Town also suffered direct hits

could provide a little more protection.31
during this time. The roof of Witness A’s building was hit by a projectile sometime between 1200
and 1300 hours.*™ When he later had a chance to inspect the damage, Witness A discovered that
two projectiles of different calibres had hit the roof. He found the stabiliser fin of one of the mortar

shells, 120mm calibre, on the sofa right below the point of damage.*’> The ECMM log records

*® Colin Kaiser testified that around 1100 hours the shelling decreased to almost nothing, although shells were still
falling periodically, T 2433.

*19 Nikola Jovi¢, T 2948.

' Lucijana Peko had moved with her family on 7 October 1991, from an area of greater Dubronvik called Sveti Jakov,
to stay with a friend in her house on Prijeko Street in the Old Town, T 1841-1843. The family had made the decision
to move because it was felt that the Old Town was protected and would not come under attack, T 1844.

*'? Lucijana Peko, T 1848-1849.

313 Lucijana Peko, T 1849.

1% Witness A, T 3627-3628.

' Witness A, T 3633-3634.
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sporadic shelling prior to 1200 hours which appeared to be in the direction of the Old Town. The

monitors also recorded artillery fire.

109. Returning to the compilation video of the attack, it demonstrates that by 0934 hours, many
boats in the harbour of the Old Town had been hit and were billowing black smoke into the
atmosphere above the Old Town.’'® These appeared to be the larger vessels. A clip, without date
or time-stamp, which appears later in the chronology of the video, shows a car driving down
Stradun. The Chamber is of the view that this clip is out of time order in the video and should be
placed earlier because in this clip there is a noticeable lack of damage and debris on the Stradun.
This indicates it was filmed earlier in the day, as confirmed by other evidence, e.g. the testimony of

317" The video also

Witness A who described damage to the Stradun from 0600 hours onwards.
contains a clip, time-stamped 1243 hours, which indicates that by this time the Old Town had
sustained considerable damage. Subject to these comments, in the Chamber’s finding, the video
provides an intermittent overview of the Old Town during the attack and clearly reveals fires

burning fiercely in many of its locales.>®

110.  One witness who was present in the Old Town that day puts the final cessation of shelling as

early as around 1500 hours.*"”

However, the ECMM log records an entry “No shelling for
20 minutes”, at 1630 hours, which is followed by a record of at least four explosions (position
identified) after which it is noted that the ceasefire appears to be holding, but some shelling
occurring “NW of Hotel Argentina”. There were other reports of sporadic shelling into the early
evening.m At 1915 hours, the entry in the ECMM log indicates that there is nothing to report and
that there has been “no shelling to the best of our knowledge”. The entry at 1925 hours records the
end of the general emergency alert over Dubrovnik.*>! The Chamber finds that shelling decreased
noticeably from around 1500 hours and had substantially ceased by a little after 1630 hours, i.e. the
shelling of Dubrovnik, including the Old Town, had continued for over ten and a half hours on

6 December 1991.

111. Tt must be noted that while some of the evidence specifically dealt with shelling in the Old
Town, generally the witnesses did not distinguish between shelling which fell on the Old Town and
shelling on the other areas of Dubrovnik. The attack was certainly not confined to the Old Town.

Indeed, there was particularly heavy shelling to areas to the northwest of the Old Town and in the

318 Exhibit P66 (at 31:37 and 31:40).

17 See for example, Witness A, T 3627.
3% Exhibit P66 (at 32:13).

3% Colin Kaiser, T 2432-2435.

320 Witness A, T 3633.

2! See generally, Exhibit P61, tab 30.
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vicinity of hotels both to the northwest and southeast of the Old Town. Like the Old Town,

generally speaking, these were all residential areas.

112.  The attack on Dubrovnik, including the Old Town, on 6 December 1991 inevitably gave rise
to civilian casualties. While the Chamber heard evidence of many more victims of the shelling that
day, the Third Amended Indictment charges the Accused only in relation to two deaths and two
victims of serious injuries, both alleged to have occurred in the Old Town. The evidence relating to
these particular victims is discussed in greater detail later in this decision.””* Tt may be safely
assumed, however, that the strength of the old stone buildings in the old Town, and the use of
designated shelter areas by many of the residents, did much to minimise the loss of life and injuries
in the Old Town that day. Civilian, religious and cultural property, in particular in the Old Town,
also suffered heavy damage as a result of the attack. The Chamber discusses the details of the

evidence relating to the damage to property later in this decision.*”?

322
323

See infra, paras 243-259 ; 264-276.
See infra, paras 313-330.
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C. The attack on the Old Town of Dubrovnik on 6 December 1991 - the attackers

113. The Chamber finds that on 6 December 1991, units of the 9 VPS of the JNA again
attempted to take Mount Srd, which was the dominant feature and the one remaining position held
by Croatian forces on the heights above Dubrovnik. This attempt commenced between 0500 and
0600 hours under cover of darkness. It was undertaken by two small infantry units of the
3/472 mtbr. One under the command of Lieutenant Lemal approached Srd from his nearby
command post at Strincijera. The other under the command of Lieutenant PeSi¢ approached Srd
from the village of Bosanka. Each had close tank support. Less than 40 soldiers made the attack.

Even so the defending Croatian forces on Srd were heavily outnumbered.

114. A little before 0600 hours, more than half an hour before sunrise, JNA units commenced a
mortar and other artillery barrage on Srd with the objectives of damaging the Croatian defensive
positions, pinning down the defenders to enable the attacking forces to approach, and exploding
some of the defensive mines which had been laid by the Croatian forces. The artillery barrage no
doubt made clear the JNA intentions and, as the two attacking units approached Srd, they came
under defensive fire from Srd. In time Croatian 82mm mortar and machine-gun fire was
commenced from the city of Dubrovnik against the attacking troops. As sources of the Croatian fire
from Dubrovnik were identified, some JNA mortar and other artillery fire was directed against
them. The JNA attacking troops suffered casualties, including one death, and one of the supporting
tanks suffered damage and was withdrawn to a distance from which it could continue to fire at the

Croatian defensive positions while being itself safe from further attack.

115. By about 0800 hours, the attacking forces had approached sufficiently close to Srd to be
themselves threatened by the JNA artillery barrage. The barrage of Srd was called off so that the
troops could continue to advance. They were, however, still under mortar attack from Croatian
positions in Dubrovnik as well as defensive fire from Srd. While there had been some shelling of
Dubrovnik, including the Old Town, virtually from the commencement of fire by JNA batteries,
from the time of the cessation of the JNA artillery barrage on Srd, at about 0800 hours, the full
force of the active JNA mortars and other artillery, including Maljutka rockets or missiles, appears
to have been directed at Dubrovnik, including the Old Town. As the evidence of those in
Dubrovnik, which was reviewed earlier, indicates the attack on Dubrovnik grew in intensity
reaching its maximum force between approximately 0900-0930 and 1100 hours. This appears to
have coincided with the period when the efforts of the attacking JNA troops on Srd to dislodge the

Croatian defenders were at their most desparate.

116. The JNA plan was to take Srd quickly, certainly before 1200 hours, when a ceasefire was

anticipated to come into force in the area. The capitulation of the Croatian defenders of Srd during
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the morning appears to have been anticipated by Captain Kovacevic who had the immediate
command of the attacking troops and who coordinated the artillery and ground forces from
Zarkovica, a position which gave him an excellent overview of both Srd and Dubrovnik, especially
the Old Town.

117. There was no capitulation by the Croatian defenders. The close fighting at Srd was
desperate. While precise times cannot be determined on the evidence, at one stage the defenders
retreated into underground levels in the fortress and called in Croatian mortar fire on JNA forces
surrounding the fortress. Attempts to dislodge or overcome the defenders were unsuccessful. Ata
time after 1400 hours, the JNA troops were permitted to withdraw from Srd. Withdrawal was also a

difficult process and it was not until after 1500 hours that this was completed.

118. The JNA plan to take Srd had failed. Casualties had been suffered, with five men killed and
seven wounded among the troops of the 3/472 mtbr. JNA artillery continued to fire on Dubrovnik
until after 1630 hours, although with noticeably reduced intensity after 1500 hours. Dubrovnik,
including the Old Town, had been under artillery attack for over ten and a half hours. The
experience for those in Dubrovnik has been briefly outlined earlier in this decision. Its effect will

be dealt with in more detail later.

119. The Chamber now turns to consider in greater detail the evidence dealing with these events.
This aspect of the evidence is particularly characterised by conflict and confusion. No doubt the
many years that have passed since these events have affected the accuracy and reliability of the
memories of witnesses. The Chamber is persuaded, however, that some evidence it has heard, in
particular concerning the JNA, was not truthful. Further, the Chamber is satisfied that a number of
contemporary reports and records are misleading, deliberately so, and do not reflect the truth. In the
face of these difficulties, it is not possible for the Chamber to be satisfied where the truth lies in

respect of a number of issues. Some matters, therefore, have had to be left without findings.
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D. The events of 6 December 1991

120. The Chamber has already set out in summary form the actual course of the attack on Srd.
What follows is an outline of the more important detailed evidence about the attack and the findings

of the Chamber. Where a distinction between these is intended, it should be apparent from the text.

121. At about 0500 hours on the morning of 6 December 1991, under cover of darkness,

Lieutenant Lemal leading 20-25 men set out for Srd from Strinjéera,”** and Lieutenant Pesi¢ with

12-14 troops set out for Srd from Bosanka.’”

122. At around 0600 hours, the troops advancing on Srd observed that JNA ZIS cannons opened

32

fire at the lower fortifications around Srd where Croatian snipers had dug in,’* and in addition, a

d.>*" As Lieutenant Pesi¢ and his group advanced uphill towards

mortar barrage was directed at St
Srd, they had to cross rocky and exposed terrain which afforded no natural shelter and no
opportunity for camouflage.”® About 400 or 500 metres from the Srd feature Licutenant Pesi¢ and
his soldiers came under fire. This was from two 82mm mortars which he describes as firing from
the area of the tennis courts in Babin Kuk.”® The T-55 tank supporting Lieutenant Pegi¢’s group at
this point also came under lateral fire from the direction of Dubrovnik.”® In addition to attracting
fire from positions in the wider Dubrovnik area, they were also shot at from Srd as they continued

*' The T-55 tank accompanying the group fired three or four shells at the Srd feature

32

to advance.’
during the advance.”” The Chamber notes that the references to fire from the direction of
Dubrovnik, or the wider Dubrovnik, are not evidence of firing from the Old Town. The Chamber
also observes that the firing from the area of tennis courts at Babin Kuk is an apparent
misdescription; other evidence indicates this to have been from the area of tennis courts at Hotel

Libertas. Both the Hotel Libertas and Babin Kuk are well to the northwest of the Old Town.

123.  Approaching 0800 hours, Lieutenant Lemal and his men were within 600 metres of Srd.
Lieutenant Lemal fired a rocket to signal that JNA artillery fire against Srd should cease for the

** Lieutenant Lemal, T 7368-7369 ; T 7371.

325 I jeutenant Pesi¢, T 7897-7899; Licutenant Lemal, T 7371.

326 I jeutenant Lemal, T 7371. According to him, these ZIS cannons would have been located in the Vlastica sector on
6 December 1991, T 7349. Admiral Joki€ said the ZIS cannons were near Uskoplje, T 4020-4021. Lieutenant Pesi¢
testified that the attack commenced at around 0600 hours with firing from Uskoplje, T 7898. Firing at targets on the
slopes of Srd can clearly be seen in the video compilation between 0648 and 0651 hours on the morning of
6 December 1991. See Exhibit P66 (at 30:40-30:52).

7 Lieutenant Lemal, T 7371, 7413.

328 1 jeutenant Pesic¢, T 7902.

* Lieutenant Pesi¢, T 7898. Lieutenant-Colonel Stojanovic testified that Lieutenant Pesi¢’s group was fired upon from
the Dubrovnik area with anti-aircraft guns as they were moving towards Srd, T 7827.

0 1 jeutenant Pesi¢, T 7901-7902.

P! Lieutenant Pesic, T 7912-7915.

2 Lieutenant Pesi¢, T 7913.
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safety of the infantry troops.333 Lieutenant Lemal testified that one of his soldiers was killed on the

% and a supporting tank was hit on the road between Strinjera and Srd.** The

approach to Srd,
tank was ordered to retreat to a position where it could not be fired at, but from which it could still

support the troops.336

124. Lieutenant Pesi¢’s unit was the first to arrive at the Srd feature just before 0800 hours.”’
He requested via radio that JNA artillery fire on Srd cease to allow the assault group to continue
with the attack.™ Lieutenant Pesi¢ and his men engaged in hand-to-hand combat with the Croatian
soldiers remaining in the fortress.”> The Croatian defenders eventually retreated into what was
described as the system of tunnels underlying the fortress at Srd.*** Lieutenant Pesic called on the

41 After about 30 minutes of

Croatian defenders to surrender but they fought back with grenades.
fighting, Lieutenant Pesi¢ was wounded by a grenade. He was initially relieved by Tuka Miralem, a
junior sergeant, and then by Captain Stojanovié.*** Lieutenant Lemal’s squad arrived at Srd after
Lieutenant Pesic’s to find that the Croatian defenders had already retreated underground.343 Once
the JNA had thus seized control of the Srd plateau, it came under fierce mortar attack from Croatian
forces.’** Lieutenant Lemal’s evidence was that the mortar fire originated in the area of Lapad,
which is also well to the northwest of the Old Town. Initially the firing was moderate, but it soon

increased in intensity.>*

125. When their troops first came under attack, the leaders of both assault groups requested
artillery support from the commander, Captain Kovadevi¢ at Zarkovica, in line with the battle plan
that had been conveyed to them the night before. Lieutenant Pesic¢ requested his superior to open
fire at the positions that constituted the greatest threat.>*® The battalion commander, Captain
Kovacevic, responded that the fire group from the Uskoplje feature could not fire on the area of
Babin Kuk as it was out of range.**’ Similarly, Lieutenant Lemal had contacted Captain Kovacevié

by radio when he had discovered the source of the firing, seeking his assistance in neutralising the

33 ieutenant-Lemal, T 7371-7372; 7413.
33 1 jeutenant Lemal, T 7414.

335 ieutenant Lemal, T 7372.

336 L ieutenant Lemal, T 7372.

37 Lieutenant Pesi¢, T 7912-7915.
38 [ jeutenant Pesi¢, T 7912-7915.
> Lieutenant Pesi¢, T 7912-7915.
0 Lieutenant Pesi¢, T 7912-7915.
! Lieutenant Pesi¢, T 7912-7915.
*2 1 jeutenant Pesi¢, T 7912-7915.
3 Lieutenant Lemal, T 7413-7414.
34 Lieutenant Lemal, T 7373-7374.
35 1 jeutenant Lemal, T 7374-7375.
36 1 jeutenant Pesic, T 7902.

7 Lieutenant Pesi¢, T 7902-7903.

Y
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fire, as Lieutenant Lemal’s unit was incurring losses.*® Captain Stojanovié, who replaced the
injured Lieutenant Pesi¢, also requested artillery support to neutralise lethal fire on Srd. His

evidence was that this support was never plrovided.349

126. As previously indicated, the infantry and artillery actions that day were overseen and
coordinated by the commander of the 3/472 mtbr Captain Kovaevic, who was located at his

350 about two kilometres to the southeast of the Old

observation post on Zarkovica, a small plateau
Town, with views to the northwest down to the Old Town and up to the feature of Srd. In addition
to Captain Kovacevié, the following senior officers were present at Zarkovica that day, assisting in
various capacities in the attack. Captain Jovica Nesi¢, commander of the anti-armour company of
the 3/472 mtbr®' whose unit was positioned at Zarkovica on 6 December.”>? Captain Pepié, who
was serving with the 107 OAG as commander of the 130mm battery.’> On 6 December, his unit’s
battery of four 130mm howitzers was located at the Cilipi airport.”>* He was to relay firing orders
from Captain Kovagevi¢ and give firing corrections.”®> There were also smaller calibre howitzers at
Cilipi. 6 Captain Drljan, a staff officer from the 9 VPS at Kupari arrived at Zarkovica he thought

357 although he returned later in the afternoon.””®

at around 0800 hours and stayed for about an hour,
Significantly, in the Chamber’s finding, Warship-Captain Zec, Chief of Staff of Admiral Joki¢,
arrived, it is said, at sometime around 0800 hours, although apparently later than Captain Drljan,

9

and remained throughout the day’s action.”® Other senior 9 VPS staff officers were also at

Zarkovica at times during the day.

127. Captain Negi¢’s anti-armour company at Zarkovica®® was equipped from September 1991
with six anti-armour recoilless cannons (82mm) and six anti-armour 9K11 self-guided missile

361
There was also one mortar and a 76mm ZIS cannon.’®® There was also at

launchers (Maljutkas).
least one tank but the evidence does not enable a finding whether this remained at Zarkovica on
6 December 1991 or was used in the assault on Srd. An anti-aircraft weapon was also mentioned by

Witness B but the Chamber cannot accept it to be established whether this was in position on

8 1 jeutenant Lemal, T 7375-7376.

* Lieutenant-Colonel Stojanovié, T 7831-832.

9" Captain Pepi¢, T 7486-7489.

¥! Captain Nesi¢, T 8150-8151.

%2 Captain Nesi¢, T 8168 ; Lieutenant Lemal, T 7348.
%3 Captain Pepi¢, T 7471-7474.

54 Captain Pepic, T 7473-475.

3 Captain Pepi¢, T 7514-7518.

6 Admiral Joki¢, T 4063-4064.

7 Captain Drljan, T 7698-701.

5% Captain Drljan, T 7718.

9 Captain Pepi¢, T 7483-7484.

i:‘: Captain Pepic, T 7486. He testified that there were Maljutkas and recoilless guns on Zarkovica that day, T 7532.
" Captain Nesi¢, T 8152.

362 Captain Pepid¢, T 7486.
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6 December 1991.%% To the northern side of the small plateau of Zarkovica, directed more to Srd
and Bosanka, were the recoilless guns.”® It is Captain Pepi¢’s evidence that three or four of them
were mounted on the wall surrounding the Zarkovica plateau and one had been placed behind the
wall directed to fire through an opening therein. Located to the southern side and directed more

365 Subject to the issue of range, which

towards the city of Dubrovnik were the Maljutka launchers.
is considered later, both the recoilless cannons and the Maljutkas could target Srd and the nearer
residential areas of Dubrovnik, including the Old Town. Both Captain NeSi¢ and Captain Pepi¢
were operating from an observation post on the southern side of the plateau close to the Maljutka

366
launchers.

128. It was the evidence of Captain NeSi¢ that the attack against Srd commenced at around 0500

387 but it is not expressly stated whether he meant the firing upon Srd from Zarkovica or the

hours
commencement of the infantry approach towards Srd. The latter is consistent with the other
evidence and is the finding of the Chamber. When firing did commence from Zarkovica, there was
an attempt at countering fire from Dubrovnik. A few shells (three or four) landed near Zarkovica
although none hit the JNA position.368 This was the only incoming Croatian shelling which was
observed in the vicinity of Zarkovica that day.’®® Shortly thereafter, the Croatian firing positions
began to concentrate their firepower on Srd,*” presumably in an attempt to repel the JNA’s infantry
attack on the feature. As the JNA troops attacking Srd came under increasing fire, it is the evidence
of some witnesses who were at Zarkovica that the weapons at Zarkovica were used to target
Croatian firing positions in and around Dubrovnik in an attempt to neutralise them.”’! The
Chamber notes that this apparently includes the recoilless cannon.’”? Later, the Chamber records its
findings concerning these aspects of the evidence.”” Captain Nesi¢’s evidence is that several times
during the day Captain Kovacevi¢ ordered him to find the sources of the firing that was being
directed at Srd and neutralise those positions.””* Throughout the morning, until at least midday,
there was no order to stop the ﬁring.375 Captain NeSi¢ denied, however, that there was ever an order

issued that day to target the Old Town.”’® It was the evidence of Captain Nesi¢ that he could not

% Witness B, T 5025-5026; Exhibit P154.

3% Captain Pepi¢, T 7487; T 7518. See also Exhibit D103; Exhibit P154; Witness B, T 5025-026.
3% Captain Pepi¢, T 7487-7489; Exhibit D103.

3% Captain Pepi¢, T 7486-7489, Exhibit D103; Witness B, T 5025-5026.
%7 Captain Nesi¢, T 8168, T 8243.

% Witness B, T 5040; Captain Nesi¢, T 8168.

** Witness B, T 5041.

70 Captain Nesi¢, T 8168.

I Captain Nesic, T 8184,

372 Captain Nesi¢, T 8238.

3 See infra, paras 182-193.

™ Captain Nesi¢, T 8184.

™ Captain Nesi¢, T 8184-8185.

7% Captain Nesi¢, T 8240.
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recall how many rounds of ammunition were fired that day.377 This was his response to cross-
examination on this issue. There is in evidence, however, a report that he prepared on 8 December
1991. This purports to detail the expenditure of ammunition and the targets engaged on

6 December 1991 from Zarkovica.’”® The report reads in relevant part:

During the action on Srd, I had the task of securing the left wing of the battalion and act against
the located targets on the left (southern) slopes of Srd and the targets in the town which would
potentially pose as a threat to actions of the units on Srd. During the carrying out of the task, I had
used the following amount of ammunition, and on the following targets:

Rocket 9K11°” 11 pieces

Fortress on Lokrum 1 piece

Bunker in the pine forest 1 piece

The forest at Srd 2 pieces

Crossroads (underpass) entrance into Dubrovnik 3 pieces
The window on the right tower (PAT 20mm or PAM) 1 piece
Towards the hotel Libertas 1 piece

The plateau left above the hospital 2 pieces

RKZ M72°* 26 pieces BST

The bunker in the pine forest 2 pieces

The basement of the building left of the bunker 1 piece
The corner at the entrance to the Old Town (left one) 3 pieces
(The barrel of the cannon noticed 7 days ago)

The fish market at the entrance to the Old Town 4 pieces
(The carrying in and out of crates was noticed)

The forest above the road towards Srd 5 pieces

The tunnel near the Lovrijenac fortress 5 pieces

The entrance to the right fortress 2 pieces

(the rocket entered the window)

Towards the plateau right of Libertas 2 pieces

(an activity of 4 MB/mortars/noticed)

The underpass at the entrance to Dubrovnik 2 pieces

129. The statement of the task assigned to the anti-armour company should not pass unnoticed. It
reveals that firing on the city of Dubrovnik, as distinct from Srd, was expressly contemplated as a
necessary function of the artillery support in the battle plan for the assault on Srd. The Chamber
observes that while the phrase “targets in the town” does not appear to mean the Old Town, as
distinct from the rest of Dubrovnik residential area, neither is the Old Town excluded from the
scope of the targets. Further, the Chamber notes that the task of the anti-armour company at
Zarkovica was to target potential threats to the JNA units on Srd, both threats from the southern
slopes of Srd and from the town. In carrying out this order, the recoilless cannons RKZ M72 are
recorded in Captain NeSic’s report as having fired nearly two and a half times the number of shots
as the Maljutka 9K11 rockets. Many of the targets identified for the recoilless cannons and the

Maljutkas in this effort were in or beyond the Old Town.

71 Captain Nesic, T 8235.
** Exhibit D113. Captain Nesi¢, T 8188-8189.
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130. The Chamber heard expert evidence that the recoilless cannons had not sufficient range to
target the Old Town from Zarkovica.”®' If that was correct it would obviously call into question the
honesty and reliability of the report of Captain Nesic. A number of factors persuade the Chamber
to find, as it does, that the recoilless cannons at Zarkovica could target at least parts of the Old
Town. First, the Croatian forces had no tanks or other conventional armour in Dubrovnik. From
Zarkovica, there were, therefore, only three potential targets, Bosanka, Srd and Dubrovnik
(including the Old Town). Bosanka was occupied by the JNA. Srd is approximately the same
distance from Zarkovica as the far (west-northwest) side of the Old Town. In the Chamber’s
finding, therefore, the only reason for siteing a battery of six recoilless guns in Zarkovica was to be
able to target Srd and Dubrovnik (including the Old Town). The powerful inference is that the
recoilless cannons had the range to target at least the nearer parts of Dubrovnik. This includes the
Old Town, and Srd. Secondly, other witnesses describe the use of recoilless cannons against targets
in the Old Town that day.*® Thirdly, the evidence of the expert on this point, while rather
emphatically stated at the outset, when he was being pressed in cross-examination about
assumptions he had made in forming his expert opinion, was later modified and much more
cautiously expressed. The Chamber was left with the firm understanding that, at least when not
being used against armour, the effective range of the recoilless cannon was greater than he first

indicated.

131.  The said expert, Janko Vili¢ic, first stated that the 82 mm recoilless gun was designed as an
anti-armour weapon and intended for targets up to 600 metres and exceptionally up to 1,000
metres.”® His testimony was that the effective range, i.e. apparently against armour, of the reactive
M72 shell is 1,000 metres.*®* The expert was also of the view that for any range beyond 1,000
metres the gun did not have a sight.385 However, during re-examination he recalled that new sights
had been developed for ranges up to 2,000 metres, but he added that at this range the precision of

the sight was reduced.’®

He pointed out that the recoilless gun was an anti-armour weapon with
cumulative shells intended to pierce armour. The expert thus seems to distinguish the effective
range, within which the gun can pierce armour, from the range within which the sight can be used.
Further, according to the expert, even targets beyond the range of the sight could be reached, but

with the use of firing tables and quadrants for effective sighting.”® Turning to the particular

*7 The Chamber notes that this refers to the Maljutka rockets.

30 The Chamber notes that this refers to the recoilless cannons.

! Janko Vili¢i¢ said that firing would be possible but not through a sight, T 8428-8431.
**2 Witness B, T 5037, Captain Nesi¢, T 8238.

3 Janko Vili¢i¢, T 8428.

3% Janko Vilidi¢, T §429.

5 Janko Vilidi¢, T 8428.

3% Janko Vilici¢, T 8498.

37 Janko Vilii¢, T 8428-8429.
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circumstances of the present case, the expert testified that projectiles from the recoilless guns
deployed by the unit of Captain Nesi¢ could reach targets in the Old Town, but not using the
sight.®  The near side of the Old Town is some 2,300 metres from Zarkovica. In view of the
expert’s testimony, the Chamber finds that the recoilless guns positioned on Zarkovica could target
at least the near areas of the Old Town and Srd. The general tenor of the evidence indicates,
however, that the weapon was limited in its ultimate range so that it is probable that it could not
target the far side of the Old Town. Purported targets noted in Captain NeSi¢’s report, such as Fort
Lovrijenac and the plateau near Hotel Libertas, were, in the finding of the Chamber, beyond the
range of those cannons. The Chamber would also record its finding that some purported targets
noted by Captain Nesi¢ for the Maljutka rockets were beyond the range of that weapon e.g. Hotel
Libertas. The range of the Maljutka is in the vicinity of 3,000 metres,”® whereas Hotel Libertas is

some 5,000 metres from Zarkovica.

132. That having been said, there are other reasons for reservation about the accuracy and
reliability of Captain NeSic¢’s report of 8 December 1991. It was prepared at a time when the
Captain well knew that the shelling of the Old Town was being “investigated” by Admiral Joki¢. It
was prepared for that investigation. It is apparent from the evidence of Captain Nesi¢ that there was
no system in place on 6 December 1991 for recording the number of shells or rockets fired that day,
or for recording the targets as each was fired.* Despite this, the report purports to identify a
precise number of rockets, 11, and cannon shells, 26, which were used, everyone of the targets that
were fired on, and the number of rockets or shells expended on each target. Further, the Chamber
observes that the targets identified in the report each had some apparent military justification. None
of the identified targets was a vessel, notwithstanding filmed evidence of Maljutka rockets, which
could only have come from Zarkovica, hitting a number of vessels in the harbour of the Old Town

that morning.*”!

No identified rocket target was inside the walls of the Old Town despite the
evidence of rockets landing within the Old Town that day. The Chamber observes, in addition, that
the total number of rockets and shells reported to have been used is surprisingly small, especially
having regard to the length of the engagement that day and the number of weapons at Zarkovica. In
short, the report seeks to demonstrate that there was only a limited amount of controlled shooting,
all of it at justified military targets. Its effect is to indicate that the considerable destruction of
property in the Old Town could not have been caused by the weapons and rockets at Zarkovica.

There is a considerable, varied and strong body of evidence to the contrary. The Chamber is unable

88 Janko Vilicic, T 8430.

%9 Exhibit P184, p 12.

0 Captain Nesié, T 8245.

! Exhibit P66 (at 31:48), Exhibit P78 (at 12.08).
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to accept the report by Captain NesSi¢ of 8 December 1991 as accurate and reliable. It was

deliberately contrived.

133. By way of marked contrast to the evidence of Captain Nesic¢, there is the evidence of
Witness B, a INA soldier at Zarkovica that day, who was responsible for carrying Maljutka rockets
between the trucks and the store room on Zarkovica, or directly to the firing positions
themselves.”” His evidence is that while the artillery attack from Zarkovica initially targeted Srd,
once the JNA infantry set out, the attack was directed towards Dubrovnik:*** “The Old Town, the
New Town, and that island on the left-hand side” ** i.e. Lokrum. Witness B testified that two or
three times during the day for between five and ten minutes at a time, he was able to observe what
was happening in the city of Dubrovnik below, from a vantage point on Zarkovica directly facing

the Old Town.*” He observed shells falling on the Old Town:

I saw that the shells were falling directly into the Old Town and on the ships and on the island of
Lokrum and into the water in front of the ships. [...] What I remember most clearly is when one of
the rockets fell straight through a window, if I may call it that, in the Old Town [...] It was a
window on that Old Town, on the walls. [...] Rockets were ﬂyingg over the Old Town, depending
on how good the operators where in terms of hitting their targets.”*®

It was the evidence of Witness B that over 100 Maljutka missiles alone, i.e. not including the
cannons, were fired from Zarkovica that day.>’ He testified that the firing only stopped around
1500 hours on 6 December 1991, which is consistent with the experience of those in the Old

Town.**®

134.  Witness B’s account describes a scene of often indiscriminate firing, with soldiers often
firing at will at targets of their choosing in Dubrovnik, including the Old Town. He testified that no
targets were identified that day’®, that the officers on Zarkovica never ordered that Maljutkas
should not be fired on the Old Town,*” that the Maljutka operators were engaging in a kind of

401 . , .
Witness B’s evidence

competition, setting themselves targets and celebrating a successful hit.
was that even those who were not trained in handling a Maljutka were encouraged to participate in
the firing, including Witness B himself, although he declined the offer.*””> On Witness B’s

evidence, during this period, Captain Kovacevi¢ remained for the most part with the Maljutka

32 Witness B, T 5037-5038; T 5042.
33 Witness B, T 5037.

¥ Witness B, T 5037.

5 Witness B, T 5043; Exhibit P154.
¥ Witness B, T 5043-5044.

*7 Witness B, T 5053.

*8 Witness B, T 5052-5053.

** Witness B, T 5046.

40 Witness B, T 5049.

41 Witness B, T 5046.

2 Witness B, T 5046; T 5049-5051.

53
Case No IT-01-42-T 31 January 2005



5719

operators, although he spent some time with the recoilless cannons.*” Captain Kovadevi¢ appeared
to be furious, shouting all the time. He even fired up to ten of the Maljutka missiles himself.***
Witness B recalled hearing Captain Kovacevié give orders that day, in particular it was his evidence
that he heard him say on one occasion (around 1000 or 1100 hours) “Everything should be razed to
the ground”.*”> Captain Kovagevi¢ gave no orders about the amount of fire that should be levelled

at the area: “There was no limitation imposed. The main thing was to keep firing.”*%

135. Captain Pepic, also stationed at his observation post on Zarkovica that day, contradicted the
evidence of Witness B in a number of respects. His evidence was that there was no indiscriminate
firing, the JNA artillery fire that day was targeted at Croatian firing positions. He outlined in some
detail Croatian firing positions that he claimed he had observed, both inside the Old Town and in
the wider city of Dubrovnik. In contrast to other evidence and the Chamber’s finding, Captain
Pepi¢’s evidence is that shelling started from Zarkovica after 0800 hours, although the “activity”

had started earlier at 0600 hours. He first observed targets at 0800 hours.*"’

In some other respects,
however, his evidence has some general consistency with the evidence of those in the Old Town. In
some respects his evidence is not consistent with that of Captain NeSi¢. Captain Pepi¢ described the
scene in the Old Town that day from his vantage point overlooking it. He saw clouds of thick black
smoke rising from the Old Town. He saw boats in the harbour burning. He saw that parts of the
roofs in the Old Town had caved in or collapsed. He saw roof tiles and other debris littering the
Stradun and in the streets of the Old Town. Towards dark, when Captain Pepi¢ left Zarkovica
(around 1600 — 1630 houré) he saw buildings in the Old Town burning, and debris and scattered

stones and tiles in the street.**®

136. Captain Drljan, who in late 1991 served as an operations officer in charge of planning at the
operations and training department of the 9 VPS,*” also spent some time on Zarkovica that day. It
was his evidence that, directly upon arriving at the forward command post in Kupari around 0700
hours on 6 December 1991, he received a telephone call from Warship-Captain Zec. Warship-
Captain Zec ordered Captain Drljan to convey to Captain Kovacevié, at Zarkovica, on orders from

410

the commander, Admiral Jokic, that he must not fire on the Old Town. Captain Drljan took his

time in complying with this order. He first had breakfast, although he suggested he had done so “in

“3 Witness B, T 5051.

% Witness B, T 5051.

“5 Witness B, T 5052.

“% Witness B, T 5052; in this respect, see also, Captain Negodic, T 5266-5267.
7 Captain Pepi¢, T 7542-7545.

%% Captain Pepi¢, T 7535-7541.

" Captain Drljan, T 7685.

4% Captain Drljan, T 7698-7701.
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a hurry”.411 He said he arrived at Zarkovica around 0800 hours. Firing was ongoing. 'He found

Captain Kovacevi€ in a bunker, wearing a pair of headsets and issuing orders to his units. Captain
Drljan conveyed the order to Captain Kovacevi¢ who gestured that he had understood.*!? Captain
Drljan remained on Zarkovica for about an hour after seeing Captain Kovacevi¢.*” An element of
his evidence which the Chamber found to be surprising, and indicative of the weight attached by
both Captain Kovacevié¢ and Captain Drljan to this order, if there was such order, is that while
Captain Drljan was at Zarkovica he observed a shell fired at the Old Town, i.e. a clear breach of the
order. Yet he did nothing about it, either by confronting Captain Kovacevi¢ or reporting it to
Admiral Joki¢ or Warship-Captain Zec.*'* His explanation was that he had complied with his
orders by delivering Warship-Captain Zec’s order, and he had no authority to do more. He said he
did not know the whereabouts of Warship-Captain Zec or Admiral Joki¢, although Warship-Captain
Zec was not at Zarkovica, so he did not try to contact them.*"® Neither did he make a written report.
His explanation for this is that it was not his job as he was not the duty officer.*!® The Chamber
also notes that while the evidence as to the arrival times of Captain Drljan and Warship-Captain Zec
at Zarkovica that day is no doubt imprecise, and it accepts that Warship-Captain Zec arrived later
than Captain Drljan, nevertheless they must have been at Zarkovica together for some period. From
where Captain Drljan was standing he was able to see the advance of the JNA troops towards Srd.
He observed that Srd was coming under heavy artillery bombardment, although he suggested that
he could not identify the source of the ﬁring.417 As for the Old Town, he saw several fires inside
the Old Town, one of which was on the Stradun.*® Captain Drljan returned to Zarkovica later that
day around 1400 hours.*’® Smoke was still rising from several different sites in the Old Town.**
Captain Drljan heard that Captain Kovacevi¢ was preparing to withdraw his troops from Srd.
Captain Kovacevi¢ was issuing orders for tanks to encircle Srd and provide protection for the
retreating JNA troops. At this time, there was still firing at Srd, but it was not of the same intensity

as earlier.*!

137.  As for the artillery support from the 130mm howitzers at Cilipi, the Chamber finds that it is
not proved that the guns located at Cilipi airport fired that day. The general body of evidence is that
they did not fire. That is so for both the 130mm battery and the smaller 85mm battery. Captain

“!!" Captain Drljan, T 7701.
12 Captain Drljan, T 7701-7702.
3 Captain Drljan, T 7703,
14" Captain Drljan, T 7727-7729.
1 Captain Drljan, T 7728-7729.
#' Captain Drljan, T 7740.
“7 Captain Drljan, T 7703-7704.
% Captain Drljan, T 7704-7705.
% Captain Drljan, T 7717,
% Captain Drljan, T 7718,
! Captain Drljan, T 7718.
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Pepi¢ was serving with the 107 OAG as commander of the 130mm howitzer battery on 6 December.
He had been ordered the previous evening to be at Zarkovica to convey targeting information to his
battery as ordered by Captain Kovalevié. Captain Pepi¢ in his evidence confirmed that at
0800 hours he was given an order by Captain Kovacevi¢ to fire upon the Croatian mortar positions
on the tennis courts near the Libertas Hotel. This firing position had been identified by Captain
Nesié. It was said in evidence that only Captain Pepic¢’s battery had those targets in range, but the
Chamber finds to the contrary. Captain Pepi¢ immediately communicated this order to his battery
at Cilipi over the radio.*?? It is Captain Pepi¢’s evidence that, despite this, fire was never opened by
his battery. Branimir Lukié, Captain Pepi¢’s deputy commander reportedly responded that the
order to open fire had not been approved. There were several other requests for fire from Captain
Kovacevié, but it is Captain Pepi¢’s evidence that his unit never opened fire as requested.423
Captain Pepi¢ understood initially that it was his immediate commander, Lieutenant-Colonel
Stamenov, who overruled the orders each time.*”* Captain Pepic later learned that the order not to
fire came through Lieutenant-Colonel Stamenov directly from the command of the 9 VPS, i.e.

Admiral Joki¢, who remained abreast of the situation throughout the day.425

Captain Nesic¢
advanced the opinion in his evidence that the attack on Srd was halted because of the lack of
artillery support from the 130mm howitzers at Cilipi. Without these guns, he said, it was not
possible to neutralise the firing positions directing fire against Mount Srd and causing casualties

among the JNA troops.**

138. In the Chamber’s finding this is only partly true. Captain Kovacevi¢ had mortars under his
command especially at USkoplje and Strin¢ijera which, between them, were able to target the whole
of Dubrovnik. In addition, the mortars of the 3/5 mtbr at Osojnik could also target the suburbs of
Dubrovnik to the northwest of the Old Town where the main Croatian firing positions were located.
Despite the denials in evidence of the Commander of the 3/5 mtbr, Lieutenant-Colonel Jovanovié,
which denials were contradicted by his own contemporary report and messages, the Chamber finds
the mortars of the 3/5 mtbr were used at times on 6 December 1991 against these Croatian firing
positions, including the Libertas Hotel. The howitzers at Cilipi had greater destructive capacity and
accuracy than the mortars, but if properly directed, the JNA mortars should have been able to make

an impact on the relatively few Croatian firing positions.

139.  The truth seems to be, in the finding of the Chamber, that there was inadequate direction of

the fire of the JNA mortars and other weapons against Croatian military targets. Instead, they fired

*22 Captain Pepié, T 7484-7485.
3 Captain Pepi¢, T 7484-7485 ; T 7582-7583. See also Captain Nesi¢, T 8182-8183.
% Captain Pepi¢, T 7581-7582.
2% Captain Pepi¢, T 7583-7584.
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extensively and without disciplined direction and targeting correction, at Dubrovnik, including the
Old Town. Hence, the few Croatian artillery weapons were able to continue to fire and to
concentrate their fire on Srd, where the few remaining Croatian defenders were underground and
the JNA attackers were exposed. After some 6 hours of this fire it clearly became apparent to
Captain Kovacevi¢ that his attacking force could not overcome the defenders and break the
impasse. They were tired and affected by the cold conditions. The longer they stayed at Srd, the
greater the prospect that they would fall to the Croatian fire. So Captain Kovacevic¢ ordered their
withdrawal*?” at some time between 1400 and 1500 hours. Captain Drljan’s evidence was that at
about 1400 hours Captain Kovacevi¢ was issuing orders for tanks to be prepared for the protection
of the troops withdrawing from Srd.**® In his testimony, Captain Nesi¢ referred to orders for the

units to withdraw.*?’

140. According to the report of Admiral Jokic, at 1435 hours it was decided to retreat the unit
approaching Srd and redeploy it to the original positions.**® The following entries of the 9 VPS war
diary refer to messages from and to the JNA attacking troops from 9 VPS command concerning the
abandonment of the attack on Srd by the JNA:

1400 Captain Kovacevi¢: is thinking of withdrawing back his men since they are already
exhausted, it is cold. He was ordered to decide for himself what must be done. ...

1445 Kovacevi¢: He cannot sustain on Srd, must pull out men out of several reasons. He was
warned to withdraw the men in an organised fashion and to mind the mortars. I gave my
approval. ...

1520 Kovadevi¢: withdrew men to Strincijera, acting with MB 120 on Srd.**!

The 1520 hours entry indicates that JNA 120mm mortar fire was again directed at Srd as the INA
troops withdrew, no doubt to restrict the activities of the Croatian defenders as the JNA retreated.
The entries for 1400 and 1445 hours confirm, in the Chamber’s finding, that the JNA troops at Srd

continued to be under 9 VPS direction during the attack.

141. Captain Stojanovi¢, with his smaller attacking force, stated that, in view of the lack of

artillery support and the losses his unit had sustained, he himself decided to leave his position and

432

get his soldiers out.” It was his evidence that his withdrawal to Bosanka was completed at around

1300 hours or 1400 hours,*** although the times were merely a matter of impression and the general

426
427
428
42!
43
43
432

Captain Nesi¢, T 8185.

Lieutenant Lemal, T 7375-7376.

Captain Drljan, T 7718.

Captain Nesi¢, T 8185.

Exhibit D65.

Exhibit D96.

Lieutenant-Colonel Stojanovi¢, T 7832-7833.
* Lieutenant-Colonel Stojanovic, T 7832-7833.
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body of evidence suggests that the actual time was after 1400 hours. Slobodan Novakovic said that
by 1540 hours, when he arrived at Bosanka, everything was over and the soldiers from Srd were

already in Bosanka.***

142. A meeting was held in Bosanka shortly after the withdrawal of the JNA troops from Srd.
Captain Drljan who attended the meeting, heard complaints from the troops that they had not been
given the support from the 130mm howitzers that had been agreed to the previous day. In their

5 Later that evening,

minds, it was Admiral Joki¢ who had denied them this crucial support.43
Lieutenant Lemal’s unit was visited by one of the senior officers of the 9 VPS. The men protested
that they had received no artillery support and that the unit had incurred casualties as a result.
Lieutenant Lemal said in his evidence that he had been dependent on artillery support, as Croatian
firing positions in Babin Kuk and Lokrum were outside the range of his weapons.**® There were,
however, the 82mm mortars of the company he commanded at Strinéijera. Indeed, in his evidence,
Lieutenant Lemal blamed the lack of artillery support from the guns at Cilipi for the casualties his
unit suffered on 6 December 1991.**7 As indicated earlier, in the Chamber’s finding this may be a

convenient explanation for the defeat, but it is not justified by the facts.*®

143. In addition to the JNA mortar fire that came from Strin¢jera and Uskoplje and fire from
Zarkovica, as indicated earlier, at least the 120mm mortars of the 3/5 mtbr also fired upon Croatian
firing positions and other targets in the city of Dubrovnik and its environs. Between 0600 and 0700
hours Captain Kovacevi¢ informed Lieutenant-Colonel Jovanovic that his troops were the subject of
Croatian fire. Captain Kovacevi¢ requested the support of both the 130mm howitzers at Cilipi and
the fire support of the 120mm mortars of the 3/5 mtbr. Lieutenant-Colonel Jovanovi¢ went directly
to his observation post from where he ordered that fire be opened by his mortars on visible targets
in the Lazaret and Nuncijata area.*® The weapons in his unit which were deployed on 6 December
were located south of Osojnik, i.e, in the Greblje sector. Lieutenant-Colonel Jovanovi¢’s evidence
was that the maximum range of his weapons would have been the northern slope of Babin Kuk and
Srd, that is Nuncijata, Sustjepan, the left bank of Rijeka Dubravacka [i.e. well short of the Old
Town].*** In response to Captain Kovadevi¢’s first request, Lieutenant-Colonel Jovanovic said that

he opened quite intensive fire on targets in Lazaret, Hotel Neptune and Nuncijata, as well as

3 Slobodan Novakovi¢, T 6836, 6874.

5 Captain Drljan, T 7718-7719. See also the testimony of Slobodan Novakovic who witnessed the meeting of the
soldiers and Captain Drljan. The soldiers acted angrily and insulted Captain Zec and Admiral Joki¢ when they were
told they had to give up the attack on Mount Srd, T 6831-6834.

“ Lieutenant Lemal, T 7377-7378.

“7 Licutenant Lemal, T 7463-7465.

::Z See supra, paras 131; 138-139.

o L%eutenanl-Colonel Jovanovié, T 8082-8083.

Lieutenant-Colonel Jovanovi¢, T 8082-8083.
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' Around 0900 hours Captain Kovacevi¢ contacted

Sustjepan between 0745 and 0830 hours.**
Lieutenant-Colonel Jovanovi¢ a second time, asking for urgent support to be directed at Lazaret,
Nuncijata and Hotel Libertas. Captain Kovacevic indicated that his troops on Srd were under heavy
fire from Hotel Libertas and were suffering casualties as a result.**> A second round of quite
intensive firing took place between 0915 and 1155 hours directed, according to Lieutenant-Colonel
Jovanovi¢’s evidence, against targets within range in Lazaret and Nuncijata.*® In his testimony,
however, Lieutenant-Colonel Jovanovi¢ denied that he directed fire from his units against targets
near the Hotel Libertas, as had been requested by Captain Kovacevi¢ 4 He said that Hotel Libertas
was not in range, but the Chamber finds this was not the case given the evidence it has as to the
range of these mortars**® and Lieutenant-Colonel Jovanovi¢’s reports of his actual targets at the
time. The 9 VPS war diary contains a reference at 1015-1020 to a report of the 3/5 mtbr firing 27

®  Lieutenant-Colonel

120mm (mortar) shells of which 12 120mm shells were on Libertas.**
Jovanovié’s written report also refers to the unit having acted on the region of Hotel Libertas.**’
The Chamber finds that the region of the Hotel Libertas was within range of the mortars of the
3/5 mtbr in Osojnik, although near the limit of that range, and that they fired on this position. The
Chamber does observe, however, that the tennis courts in the vicinity of the Hotel Libertas were in a
depression and would not have been able to be directly observed by Lieutenant-Colonel
Jovanovié.**® Of course that is not unusual for mortar firing. His evidence is that he reported to the
forward command post at Kupari in relation to both of these actions.**® The so-called war diary

confirms this account.**®

144. There are two additional entries in the war diary for 6 December 1991 referring to actions
taken by Lieutenant-Colonel Jovanovi¢’s unit that day. The entry at 1500 hours purports to be a
comment from Captain Barakovi¢ and reads: “3/5 pmtbr is sustaining strong sniper fire from

Sustjepan. One senior officer wounded and two vehicles damaged. They were ordered to take the

“4! Exhibit D108, Lieutenant-Colonel Jovanovic, T 8082-8083.

“? 1 jeutenant-Colonel Jovanovié, T 8084-8085.

*“? Lieutenant-Colonel Jovanovi¢, T 8085-8087, Exhibit D108.

4 Lieutenant-Colonel Jovanovi¢, T 8084-8085 ; T $123-8129.

3 Janko Vili&i€ said that the distance from the Greblje sector, where, according to Admiral Jokic¢ the 120mm mortars
were positioned (T 4011-4029, Exhibit P132), to Hotel Libertas was 6,150 (or 6,330) meters, which is at the far end
of the range of those mortars, T 8402-8404; 8495-8497. It is to be noted that the Croatian position identified at the
tennis courts in the vicinity of Hotel Libertas is in fact to the north of the hotel and thus the distance is slightly
smaller from that calculated by Janko Vili¢ic. Another expert, JoZef Poje, wrote in his report that the range of a
120mm mortar with active-reactive shells is 9,000 meters, while with LTF shells it is 6,400 meters, Exhibit P184. In
court he testified that the range of such a mortar with a light shell is 6,000 meters, T 6412-6415.

5 Exhibit D96.

*7 Exhibit D108, para 4.

“% Exhibit C1/1, p 12.

49 1 ieutenant-Colonel J ovanovi¢, T 8084-8087. In relation to the second action, he testified that he had sought
guidance from the operations centre in Kupari as to whether he should continue beyond 1200 hours in light of
Captain Zec’s order the previous evening that all activities should be terminated by 1200 hours. He was notified that
the ceasefire should be honoured, T 8085-8087.
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men to cover. Lieutenant-Colonel Jovanovi¢ has ordered the same. He is ordering that MB
(mortar) 120mm is to fire on the military targets with the purpose of protecting the people”.45 !
Despite this, in his testimony, Lieutenant-Colonel Jovanovi¢ also denied that his troops were firing
at this time.**> The second entry, at 1627 hours reads as follows: “3/5 ptmbr from 1545 — 1615 it
has acted with MB 120mm on Sustjepan from which it has suffered strong and focused sniper fire.
At 1615 hours he stopped the action.” Lieutenant-Colonel Jovanovi¢ testified that he was at the
command post in Kupari writing his report on the events of the day when the information came
from Captain Barakovi¢ about sniper fire. He said that, having heard the information about firing,
he had requested his troops to make preparations, but it was only once he had returned to the unit,

having written his report, that they opened fire on the targets.*’’

145. As indicated earlier, the Chamber also had reason for reservation about the evidence of
Lieutenant-Colonel Jovanovic¢ about events at the meeting at the 9 VPS command post at Kupari on
5 December 1991.%** With respect to his evidence concerning the use of the mortars under his
command, the Chamber has found, contrary to his denials, that these mortars did fire on the region
of the Hotel Libertas as requested by Captain Kovacevié, and did so more than once on 6 December
1991. It is apparent, however, that these attempts were limited in duration. No doubt other targets
were preferred. Even though there was direct communication between Captain Kovacevié, at an
excellent observation position at Zarkovica, and Lieutenant-Colonel Jovanovié, it is apparent from
the evidence that the latter was more concerned to fire at targets with no relevance to directly
supporting the attacks on Srd, but which were of interest to the 3/5 mtbr’s area of responsibility,
including Sustjepan.*>> With respect to his choice of targets in Dubrovnik, the Chamber also notes
the view of Lieutenant-Colonel Jovanovic that, as the Dubrovnik warning siren had sounded early
in the attack, the civilian population could be expected to have taken shelter, so that any movement
observed in Dubrovnik could be taken to be a Croatian defender and therefore a legitimate military

target.*>

9" Admitted as Exhibit D96.

I Exhibit D96.

#2 1 jeutenant-Colonel J ovanovié, T 8139.

** Lieutenant-Colonel Jovanovic, T 8140-8141.

434 See supra paras 88; 98.

S In particular, according to the 9 VPS OC war diary, on 4 December 1991 the commander of the 3/5 mtbr informed
the 9 VPS OC that his unit was fired upon from small arms in the area of Sustjepan, that it was at the same time
under 82mm mortar fire and also under 12.7 mm mortar fire form the direction of Nuncijata. The war diary also
shows that on 5 December 1991, the 3/472 mtbr was under Croatian fire from Srd, but the commander was advised
by the 9 VPS OC to restrain from any action unless the fire from Srd endangered the life of his soldiers. During the
night the Croatians opened sporadic fire from small arms, but received no fire-response by the INA, Exhibit D96,
pp 60-61; 66-67.

¢ Exhibit D108.
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E. The role of the Accused - interrelationship of the Accused, Admiral Jokic¢ and General

Kadijevic¢

146. It was the evidence of Admiral Joki¢ that he was telephoned at about 0700 hours on
6 December 1991 by the Accused who said he had just received a telephone call from the Federal
Secretary of Defence, General Kadijevi¢ or his Chief of Staff.*’ On his account General Kadijevi¢
in Belgrade had been contacted by a representative of the European Community to protest about the
artillery attack on Dubrovnik.*>® The evidence of Admiral Joki¢ was that he was surprised to hear
that Dubrovnik was being attacked. He said he told the Accused that the commander of the
3/472 mtbr was about to launch an attack on Srd as he had come under heavy fire.**® This evidence
is consistent with other evidence of Admiral Joki¢ that he had been woken before dawn to be told

d460 and,

that Captain Kovacevi¢ had reported provocations during the night by Croatian forces at Sr
after a second report, that Captain Kovacevi¢ had decided to attack Srd.*' It was the Admiral’s
evidence that the Accused told him that General Kadijevi¢ was furious as this attack had come after
a ceasefire agreement had been reached, to which Admiral Joki¢ replied that he would look into the

k.*2 It is the evidence of Admiral Joki¢ that he informed the

matter and would stop the attac
Accused that what was under way was the sending of the Chief of Staff Warship-Captain Zec to the
observation post of Captain Kovacevi¢ the commander of the 3/472 mtbr, that he would also send
Lieutenant-Colonel Gavro Kovacevi¢ who was in charge of that unit there, and that he believed that
the two of them would be able to resolve the situation in the fastest possible way.*®® The Admiral
said that the Accused agreed with these measures.*® Admiral Joki¢ also said that in this
conversation the Accused ordered him to have the attack stopped465 and conveyed to him an order
of General Kadijevi¢ that both Admiral Joki¢ and the Accused should come to Belgrade for
consultation as soon as they dealt with the situation.*®® As will be discussed the Chamber has

reservations about aspects of this evidence. It will examine it with close attention.

147. The Accused did not give evidence. Neither, of course, did General Kadijevié. There is
therefore no denial of the evidence of Admiral Jokic¢ about the fact of this telephone conversation,

and its content. Nevertheless, the Defence has led evidence to suggest this conversation could not

47 Admiral Joki¢, T 4046.
438 Admiral Joki¢, T 4050.
49 Admiral Joki¢, T 4046.
40 Admiral Jokic, T 4041.
! Admiral Joki¢, T 4043.
462 Admiral Joki¢, T 4046-4047.
463 Admiral Joki¢, T 4052.
464 Admiral Jokic, T 4052.
45 Admiral Jokic, T 4052.
46 Admiral Jokic, T 4047.

A
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have occurred and that the Accused knew nothing of the attack on Srd and the shelling of
Dubrovnik until information from the 9 VPS was received by the 2 OG mid-afternoon of the
6 December 1991.*7 A defence witness, JNA officer Frigate-Captain HandZijev, testified that at
sometime before midday on 6 December 1991, while he was on duty at the operations centre at
Kumbor, General Kadijevi¢ called and asked to speak to Admiral Joki¢. Having connected them, it
is the evidence of Frigate-Captain HandZjiev that he then listened to their conversation.’® He
testified that he heard General Kadijevi¢ ask Admiral Joki¢ what was happening, to which the
Admiral responded in a rather confused manner that he was just carrying out a tactical movement of
units.*” Frigate-Captain HandZijev further testified that he had not received and put through to
Admiral Joki¢ any phone call that morning from the command of the 2 OG.*’® This evidence is
inconsistent, of course, with Admiral Joki¢’s account of a telephone conversation between the
Accused and Admiral Joki¢ at around 0700 hours, and with Admiral Joki¢’s evidence as to the
content of that conversation. The evidence of Frigate-Captain HandZijev about these matters was

directly rejected by Admiral Jokié, in rebuttal, as untrue and suspicious.471

148. The Chamber finds itself unable to accept the evidence of Frigate-Captain HandZijev in
these respects. First, as a matter of credibility, and after making allowance for the effects of the
lapse of years between December 1991 and Frigate-Captain HandZijev giving evidence in 2004, the
Chamber concluded that he was an entirely unsatisfactory witness. The Chamber gained the clear
impression that he was very uneasy and uncomfortable about his testimony. Secondly, the heart of
his evidence requires acceptance of the suggestion of Frigate-Captain HandZijev that, as a relatively
junior duty officer, he was prepared to eavesdrop on a telephone conversation between his Admiral
and the Federal Secretary of Defence. Thirdly, the Chamber is unable to accept that he would have,
in 2004, the detailed recollection he claimed to have of elements of this conversation and these
events in December 1991, when it was made very clear by cross-examination that he had no, or
virtually no, recollection of any other events of 6 December 1991, or of events immediately before
or after that day.472 Further, with respect to his evidence that there had been no call from the
command of the 2 OG that day, he did accept that at times he left the operations room for a few

73

minutes.*”?  And with respect to the supposed conversation between Admiral Joki¢ and General

Kadijevic, the Chamber notes that Frigate-Captain HandZijev was very vague as to the time of the

*7 Colonel Svicevi¢, T 7106-7107; 7216.

¥ Frigate-Captain HandZijev, T 7594.

““ Frigate-Captain HandZijev, T 7594; 7697; 7666-7667.

7 Frigate-Captain HandZijev, T 7595.

“7' Admiral Joki¢, T 8563.

“”2 In particular, Frigate-Captain HandZijev testified that he did not remember receiving an order to call Licutenant-
Colonel Kovacevi¢ and instruct him to come to Kupari, as recorded in the Kupari logbook at 1349 hours on
6 December 1991, T 7639-7640. Frigate-Captain HandZijev also stated that he is unable to recall what
conversations, messages or information he was dealing with on 4, 5 and 7 December 1991, T 7632-7633.
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call, but suggested that it was perhaps 1000-1100 hours*™ and purported only to recall aspects of
the conversation. In particular he did not mention any conversation about an order to visit

Belgrade, a ceasefire, or an order to stop the attack.

149. There is also evidence of Colonel Svi¢evié, a senior staff officer of the Accused at the 2 OG
who expressly denied that the staff of the 2 OG had any knowledge of an attack on Srd or of
shelling on Dubrovnik, including the Old Town, until the receipt of information from 9 VPS mid-
afternoon on 6 December 1991, in which there was a brief and general reference to these matters.*’>
Colonel Svicevi¢, who then held the post of liaison officer in the headquarters of the 2 0G*"® went
even further. In his evidence, he was present at a meeting that day between the Accused and Colm

Doyle at the headquarters of the 2 OG at Trebinje.477

Colm Doyle was then an Irish army officer
serving as an ECMM monitor with responsibility in Bosnia and Herzegovina.*”® Today, he is the
Chief of Staff of the Military Division at the Department of Peacekeeping Operations of the United

. 7
Nations.*”

This meeting occurred between 1200 and 1230 hours in the finding of the Chamber,
although Colonel Svievi¢ thought it was a little earlier.**® In direct denial of the evidence of Colm
Doyle, according to the evidence of Colonel Svicevié, there was no discussion of an attack or

1 Indeed it was the

shelling of Dubrovnik between the Accused and Colm Doyle at that time.
effect of the evidence of Colonel SviCevic that neither the Accused nor he knew of those events at
Dubrovnik at that time.*** For reasons which the Chamber discusses in some detail later in this
decision, it finds this evidence of Colonel Sviéevié to be false.®® In particular, as noted later, the
Chamber was not persuaded by Colonel Svitevi¢’s attempts to reinterpret his notes.”** The
Chamber accepts contrary evidence and finds, for the reasons given later, that the Accused did
discuss the attack at Dubrovnik with Colm Doyle when they met at Trebinje around 1200-
1230 hours that day.*> The Accused initiated the discussion.”®® Colm Doyle had come that day
from Bosnia and Herzegovina and had no knowledge of the attack on Dubrovnik when he met the

Accused.®®’ Further, the Chamber finds that other evidence confirms that Admiral Jokié and the

Accused did discuss at least some aspects of the action at Dubrovnik in the course of the morning

7 Frigate-Captain HandzZijev, T 7595.
™ Frigate-Captain HandZijev, T 7595.
475 Colonel Svicevi¢, T 7106-7108; 7216.
475 Colonel Svicevié, T 7062.

#77 Colonel Svicevic, T 7087-7088.

*"* Colm Doyle, T 1701.

#" Colm Doyle, T 1700.

80 Colonel Svicevié, T 7098.

1 Colonel Svigevi¢, T 7100-7101.

82 Colonel Svicevic, T 7100-7101; see also Exhibits D92; D93 and D94.
8 See infra, para 163.

% See infra, para 163.

*> See infra, paras 161-164.

486 See infra, para 162.
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and that the Accused and Admiral Joki¢ knew in the course of the morning that they had been
ordered that morning to go together to Belgrade that day to see General Kadijevic to discuss the

k.**® In view of these significant matters, the Chamber rejects as untrue the

events at Dubrovni
attempts by Colonel Svicevic to suggest in his evidence that the events in Dubrovnik were unknown

at the 2 OG headquarters and by the Accused until mid-afternoon on 6 December 1991.

150. It was also submitted that radio and other logs of the 2 OG and other JNA units indicated
that what was occurring at Dubrovnik on 6 December 1991 was not with the knowledge or direction
of the 2 OG and the Accused, and that aspects of the evidence of Admiral Jokic¢ about the events of
that day were not borne out by these various records.*® The Chamber is not able to accept this line
of submission. In essence, the Chamber is not persuaded that what is recorded in the various radio
and other logs or records that are in evidence are by any means a complete record of the relevant
events that day. The Chamber finds these to be somewhat haphazardly kept records, inconsistent as
to the nature of the information recorded and as to the extent of the detail and the accuracy of what
is recorded. Further, some logs or diaries that are most material are not in evidence. It appears they
could not be located in the official INA records.*”® Also it does not appear to be at all surprising
that certain matters or events are not mentioned in the records that are in evidence, given their
nature and the general contents of the records. In particular, the Chamber observes that it is clear,
in its finding, that not all orders or messages (even those of significance) were recorded, neither was
there a universal practice of recording in detail what steps were taken to pass on an order or a
message, Or responses, nor were accurate time records maintained. Further, the Chamber accepts
from the evidence that quite independently of the JNA military communications system, which
involved both radio and land-line communications and extended to all relevant units on 6 December
1991, and did not suffer failures of communications that day (despite some suggestions in the
evidence of possible failures), there was also available the civil telephone and telefax service by
which a number of communications material to this case were conducted, even at the most senior
level. This civil system had defects and deficiencies at the time, but it was available and was
used.*' There is also the significant issue whether all of the records in evidence can be accepted

2

for truth. As discussed elsewhere*? some of the JNA records are in the Chamber’s finding

deliberately contrived to present a false picture.

“7 Colm Doyle, T 1708-1709; 1716-1717.

“* Admiral Jokic, T 4047 .

“ Defence Final Brief, paras 666-686.

0" See Lieutenant-Colonel Purasi¢, T 7007; Frigate-Captain Handzijev, T 7629.

“! Admiral Joki¢, T 4682-4684; Colonel Kurdulija, T 7864-7866; 7870; Frigate-Captain Handzijev, T 7641; 7648;
7676.

2 See supra, paras 96-97.
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151. It remains the case, however, that there is neither independent confirmation nor direct denial
of the evidence of a telephone conversation between the Accused and Admiral Joki¢ at around
0700 hours. It is clear, however, that at some stage before mid-morning Admiral Joki¢ knew that
he and the Accused were unexpectedly ordered to go to General Kadijevi¢ in Belgrade that day.
Indeed, the Defence does not deny that the Accused and Admiral Joki¢ flew to Belgrade that

3 The radio log of the Dubrovnik harbour authority records that at 1027 hours Admiral

afternoon.
Joki¢ requested a meeting with Minister Rudolf as early as possible that day because of “pressing
official engagements.”494 Another message at 1145 hours to Minister Rudolf is recorded in which
Admiral Joki¢ proposed that their negotiations be resumed the next day because he was expected in
Belgrade at 1400 hours.*”> This same message expressed the apologies of Admiral Joki¢ for the
attack and indicated that General Kadijevi¢ had ordered an investigation. The Chamber finds from
these that, before 1027 hours on 6 December 1991, Admiral Joki¢ knew that he and the Accused

had been ordered to Belgrade to consult with General Kadijevic that afternoon.

152. Some particular aspects of the evidence of Admiral Joki¢ may be said to be unsatisfactory.
While it was the initial evidence of Admiral Joki¢ that in the telephone conversation with the
Accused at around 0700 hours the Accused ordered that the attack be stopped and agreed with the
measures Joki¢ had already taken,* at a later point in his evidence he denied that the Accused had
said to him or to any subordinate that the activities against the Old Town needed to be stopped.*”’
At another point in his evidence, when asked whether on 6 December the Accused had issued an
order not to attack the Old Town, Admiral Joki¢ answered that he did not know of any other order,
except for an order of 5 December prohibiting the opening of fire as of 1200 hours on 6 December
1991.*® The Chamber notes that in each of these cases, however, Admiral Joki¢ was not accepting

that the Accused had given him an order not to attack the Old Town, which is a materially different

order from one to stop the attack on Srd.

153. There are difficulties in the way of accepting all of Admiral Joki¢’s evidence about his
actions that morning. He gave evidence of his reactions and orders he had given when woken to be
told, he said, of messages from Captain Kovacevié, reporting provocations at Srd, casualties and
indicating that he would attack.*” These reactions and orders were, in the view of the Chamber,

strange indeed, and quite out of keeping with the reactions to be expected of a person in the

% Defence Final Brief, para 447.

9% Minister Rudolf, T 5765; Exhibit P162.

*3 Minister Rudolf, T 5568-5570; Exhibit P162; see also Exhibit P136, which is the same message received by
facsimile.

4 Admiral Joki¢, T 4052.

7 Admiral Joki¢, T 4063.

*8 Admiral Joki¢, T 4053-4054.

% Admiral Joki¢, T 4041; 4043.
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Admiral’s position. He says he was keenly expecting a ceasefire to be concluded that morning to
settle the Dubrovnik problem. He had already (he says) issued a ceasefire order to 9 VPS in
anticipation of a concluded agreement. In particular, on the evidence of Admiral Joki¢, apparently
before the 0700 hours telephone conversation, he had dispatched Warship-Captain Zec to Zarkovica

% whereas Captain Drljan testified that on 6 December 1991 in

to stop the attack immediately,SO
Kupari he received a phone call from Warship-Captain Zec, not necessarily before 0700 hours, who
ordered him to go to Zarkovica and convey an order from Admiral Joki¢ to Captain Kovacevic not
to fire on the Old Town of Dubrovnik,”®' an order quite different from one to stop the attack.
Critically, as the Chamber has found earlier in this decision, Warship-Captain Zec did go to
Zarkovica but at a time around or after 0800 hours, and rather than acting to stop the attack, or to
prevent fire on the Old Town, he remained at Zarkovica throughout the day,502 as the attack
continued and the Old Town was shelled. Admiral Joki¢ testified that later that morning he had by
telephone also ordered Lieutenant-Colonel Durasi¢ to go to Zarkovica urgently and to stop the

503

attack,”” whereas Lieutenant-Colonel Durasi¢ testified that on 6 December, he did not receive an

order from Admiral Jokic to go to Zarkovica and did not go there on that day.SO4

154. It is the Admiral’s evidence, further, that in the moming of 6 December he had issued orders
prohibiting the batteries within range of the Old Town, i.e. those at Cilipi, from using their weapons
against the Old Town and had arranged to have Captain Kovacevic told that he would not receive
artillery support.”® It is the case that the howitzer battery at Cilipi was prevented from opening fire
by the Command of the 9 VPS on each occasion that Captain Kovacevi¢ required them to fire at
targets in Dubrovnik.®® There is no suggestion in the evidence, however, that any of the mortar
batteries received an order from the 9 VPS around 0700 hours, or later that day, to cease fire, or not
to fire on the Old Town, except for what appears to have been a ceasefire order given late in the
morning, to take effect at 1115 hours, and which led to a temporary reduction in the frequency of
shelling at about that time. This is consistent with the evidence of Admiral Joki¢ that it was the
batteries at Cilipi that were prevented from firing and that Captain Kovacevi¢ would not receive

507

artillery support.”" This left Captain Kovacevié without restraint, however, on the use of his own

mortars, cannons and rockets. No orders were given to 3/5 mtbr prohibiting the use of its mortars.

% Admiral Jokic, T 4064-4065.

** Captain Drljan, T 7701; T 7722.

:ﬁ Captain Pepi¢, T 7484; Admiral Jokic, T 4101.
%03 Admiral Joki¢, T 4068.

:2: Lieutenant-Colonel Purasi¢, T 6977-6978.

9 Admiral Joki¢, T 4052-4053.

% See supra, para 137.

7 Admiral Joki¢, T 4052-4053.
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155. There remains, however, in the Chamber’s view, nothing which denies that there was a
telephone conversation at about 0700 hours, whatever its content may have been, and it is clear that
Admiral Joki¢ was aware by mid-morning of matters, which he says he learned during that
conversation e.g. that he and the Accused were ordered to Belgrade that afternoon. It is also the
evidence of Admiral Joki¢, that although not noted in earlier statements, he spoke with the Accused
more than once during the morning.” % In the Chamber’s finding with respect to this issue, it is the
case that at some time before 1027 hours the Accused and Admiral Joki¢ did speak to each other by
telephone. Whether it was at around 0700 hours, or later, or more than once, and what was said
between them, are not matters about which the Chamber can make express findings from the
evidence of Admiral Joki¢ alone. However, as has just been indicated, other evidence does afford

some independent confirmation of some aspects of this evidence of Admiral Joki¢.

156. Further confirmation that the Accused and Admiral Joki¢ did speak to each other at some
stage during the morning of 6 December 1991 is provided by a radiogram Minister Rudolf received
from the Accused’s command at 2 OG at around 1630 hours that day. The radiogram is in the
Accused’s name. This radiogram includes the statement “On my orders the units ceased fire at
1115 hours ...” > As the Chamber has found earlier in this decision there was indeed a temporary
reduction in the frequency of shelling on Dubrovnik, including the Old Town, at about that time,

10

although not a complete cessation.”’'® Minister Rudolf and Admiral Joki¢ had, however, only

reached an understanding or an agreement for a ceasefire to take effect at 1115 hours (originally

' What evidence there is as to

1100 hours) in exchanges between them during the mid-morning.’ !
the implementation of this by the JNA, which implementation was at best incomplete, indicates the
actual order was passed by Admiral Joki¢ through the 9 VPS but only to some units. There is no
indication that a cessation of the attack on Srd was ordered. No such order was received by the
attacking infantry units or by 3/5 mtbr. The radiogram in the name of the Accused, but in truth from
his command as he was in Belgrade at that time, discloses that the ceasefire order had originated
with him. The necessary implication, in the finding of the Chamber, is that following the discussion
of a possible ceasefire to take effect at 1115 hours by Minister Rudolf and Admiral Jokic, the
Accused and Admiral Jokic discussed it, the Accused approved it, and left it to Admiral Jokic to

convey the order. This was in accordance with the standard chain of command structure between

2 OG and 9 VPS and its subsidiary units.

398 Admiral Joki¢, T 4894.
3% Exhibit P23 ; Minister Rudolf, T 5603-5604.
510
See supra, para 107.
S Minister Rudolf, T 5600-5601.
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157. One significance of these matters for the events of 6 December 1991 and the issues in this
case, is that, in the finding of the Chamber, there is confirmation that the Accused and Admiral
Joki¢ did converse by telephone during the morning of 6 December 1991. The total effect of the
evidence suggests they had more than one conversation. Their conversations were about the attack.
The Accused did order a ceasefire from 1115 hours, although he did not order the cessation of the
attempt to take Srd. The Accused did convey to Admiral Jokic the order of General Kadijevic¢ for
both the Accused and Admiral Jokic¢ to consult with him in Belgrade that afternoon. The Chamber
so finds. A further significance, of course, is to provide yet further confirmation of the falsity of the
evidence of Colonel Svicevi¢, which the Chamber rejects elsewhere in this decision,512 that the
events at Dubrovnik that morning were not known by the Accused and the 2 OG Headquarters until

mid-afternoon.

158. It is also the case that Admiral Joki¢ told Minister Rudolf that General Kadijevi¢ had
ordered an investigation.’’> The Chamber did weigh, but rejected, whether this affords
confirmation of a direct conversation between Admiral Joki¢ and General Kadijevi¢. In particular
neither the timing nor the subject (an investigation) fits readily with the evidence of Frigate-Captain
HandZijev of the conversation he claimed to have overheard. Neither does Admiral Jokié suggest
an investigation was intended in his 0700 hours conversation with the Accused. That being so, the
mention of an investigation strengthens the possibility that this had been discussed by Admiral
Joki¢ and the Accused after the Accused had spoken further to General Kadijevi¢ during the
morning, following his initial conversation with Admiral Joki¢. That remains, however, an issue
that cannot be conclusively determined by the Chamber given the state of the evidence. Another
clear possibility is that the suggestion of an investigation was an initiative of Admiral Joki¢ as a
means of appeasing Minister Rudolf, although attributed to General Kadijevi¢, an initiative which
Admiral Jokic¢ followed up that same afternoon when he made the same suggestion to General
Kadijevi¢ in Belgrade. As will be seen, this suggestion was accepted that afternoon by General

Kadijevic.

159.  As has been mentioned, the Chamber also attaches weight to the significant evidence of a
meeting around midday on 6 December 1991 between the Accused and Colm Doyle at the
Accused’s headquarters at Trebinje. As recorded later, it is the Chamber’s finding that at that
meeting the Accused told Colm Doyle that he had responded to an attack on his troops in Bosnia

514

and Herzegovina by firing on the city of Dubrovnik.” " For reasons it explains later, the Chamber

12 See infru, para 163.
313 Admiral Joki¢, T 4088; Minister Rudolf, T 5612; Exhibit P61, tab 33.
1% Colm Doyle, T 1716.
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finds this to be an admission of the Accused that he ordered the attack on the Srd feature at

.51
Dubrovnik.’"?

160. The total effect of the evidence about these issues leaves the Chamber persuaded that it
should accept the evidence of Admiral Joki¢ that he and the Accused did speak by telephone about
the shelling of Dubrovnik, and especially about the shelling of the Old Town, during the morning of
6 December 1991, and that they spoke more than once. Given evidence as to protests originating
from Minister Rudolf and the ECMM monitors very early after shells commenced falling on the
Old Town around or not long after 0600 hours,”'® the Chamber finds that an ECMM protest may
well have reached General Kadijevi¢ in Belgrade before 0700 hours that morning from the ECMM
representative staff in Belgrade.”'” The Chamber is persuaded, therefore, that despite its reservation
about some aspects of the evidence of Admiral Joki€ as to his actions that moring, it should accept
the evidence of Admiral Joki¢ that the first conversation he had with the Accused was at
around 0700 hours and was a conversation in which the Accused reported that a protest about the
shelling of Dubrovnik had already reached General Kadijevic. The Chamber has reservations about
some of the other detail of that conversation, as recalled in the evidence of Admiral Joki¢, which

reservations were developed earlier in these reasons.’'®

161. The Chamber returns now to the very significant evidence of the meeting of the Accused
with Colm Doyle on 6 December 1991. While the Defence initially challenged the evidence of this
meeting and its date and place, in the course of the Defence case it called Colonel Svi¢evi¢, who

was then a senior staff officer of 2 OG, and who was actually present at the meeting on that day and

519

had notes he had made during the meeting.””~ The Chamber has no difficulty finding that there was

a meeting between the Accused and Colm Doyle on 6 December 1991. It occurred at the Accused’s

headquarters at the outskirts of Trebinje.’ 2 The Chamber accepts the evidence of Colm Doyle that

1

the meeting took place between approximately 1200 and 1230 hours.”?! Colonel Svievié would

put the meeting between 1100 and 1200 hours.’** Nothing turns on the time difference.

162. It is the evidence of Colm Doyle that the Accused, whilst courteous, appeared preoccupied

524

during the meeting.523 It was said that much was happening that day.””" It is the witness’s evidence

5 See infra, paras 166-167.

36 See suprua, paras 101-102.

>'7 " Admiral Joki¢, T 4050. See also Milovan Zorc, T 6639-6640.

::8 See supra, para 152.

*!% " Colonel Svicevic, T 7089.

20 Colm Doyle, T 1713-1714. See also, Exhibit P46 which is the personal diary of the witness in which the meeting
o with the Accused is recorded, and Exhibit P47 which is a photograph taken at the end of the meeting.

;zz Colm Doyle, T 1712; 1718.

) Colonel Svicevi¢, T 7098.

32 Colm Doyle, T 1715-1716.
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that after he and the Accused introduced each other and their missions, through a JNA interpreter,
the Accused told him that he was angry because paramilitaries on the territory of Bosnia and
Herzegovina had attacked his troops, which he could not tolerate, and that he had responded by
firing on the city of Dubrovnik.’® The witness testified that these were the words of the Accused as
conveyed to him by an official JINA interpreter,’ 2% and that he was taken by surprise at what he saw
as an admission by a senior military officer of an action taken against a city.’®” As has already been
noted, Colm Doyle had no knowledge of the attack on Dubrovnik before he met the Accused that
day. 5%
163. This evidence is contradicted by Colonel Svicevi¢ who testified that he was present at the
meeting in the presence of the Accused, Colm Doyle, another ECMM representative and a liaison
officer from the command of the JNA Sarajevo district who was interpreting what was being

530 the witness testified that the discussion

said.’*® On the basis of the notes he took of the meeting,
related to the preservation of peace in Bosnia and Herzegovina, and more particularly to previous
incidents in Neum, as Colm Doyle was a newly appointed ECMM team leader for Bosnia and

1

Herzegovina and the 2 OG had troops there.”® Colonel Svicevi¢ testified that he was present

throughout the meeting and that he had no recollection of any reference to artillery fire being

532

opened on Dubrovnik,””” although it was apparent from his evidence that his actual “recollection”

was based on the notes. No such reference is recorded in his notebook,533

although he accepted that
some unofficial conversation between Colm Doyle and the Accused was not recorded in the
notebook.™ The Chamber is unable to accept the evidence of Colonel Svi¢evic. He purported to
depend on the notes he made in his notebook. Yet, on their face, they do not support the
interpretation he placed on them. His efforts to reinterpret his notes by distorting their order
appeared to the Chamber to be patently false. Both logic and his demeanour provided confirmation
of this. Further, in the Chamber’s finding, the effect of his evidence is that his notes were not

exhaustive™ and were made to help him with his own essentially public relations duties.’*® That

being so, he would hardly note such an admission by his General.

2% Colm Doyle, T 1714.

323 Colm Doyle, T 1716.

32 Colm Doyle, T 1759-1761.

27 Colm Doyle, T 1716-1717.

%2 Colm Doyle, T 1708-1709; 1716-1717.
32 Colonel Svicevi¢, T 7089; 7166-7167.
330 Exhibits D92, D93 and D94.

:; Colonel Svigevic, T 7098.

332 Colonel Svicevi¢, T 7100-7101.

:33 Exhibit D94, pp 129-137.

33* Colonel Svicevic, T 7236-7237; 7240.
33 Colonel Svigevié, T 7236-7237; 7239-7240.
336 Colonel Svicevié, T 7059.
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164. Notwithstanding the fact that the conversation between Colm Doyle and the Accused was
conducted through an interpreter, the Chamber notes that Colm Doyle also had a competent
interpreter present537 who had no occasion to intervene at any stage to correct or query any aspect of
the interpretation by the JNA interpreter. The Chamber was impressed with the candour and care of
Colm Doyle about his evidence. It is conscious that his evidence is based essentially on his

3% 5o that the

recollection which was first recorded some four years after the conversation
possibility of faulty recollection at the time must be weighed. To the contrary, however, is the brief
but very compelling note made by Colm Doyle in his diary probably later on 6 December™° which
was “12.00 met with Gen Strugar (three star) bad in Dubrovnik.”* A note which confirms that
Dubrovnik was, to Colm Doyle, the compelling point of the conversation with the Accused, rather
than a location in Bosnia and Herzegovina as suggested by Colonel Svifevi¢. There was later
conversation, however, about events in Bosnia and Herzegovina and the Accused had mentioned
events in Bosnia and Herzegovina as the reason for his ordering fire on Dubrovnik. The Chamber
finds Colm Doyle’s evidence to be very reliable and understands it as an unequivocal admission by
the Accused that there had been firing that day on Dubrovnik by troops under his command, which

firing occurred on the Accused’s deliberate order, his offered explanation being the conduct of

opposing forces in Bosnia and Herzegovina.

165. There is of course room for speculation as to why the Accused would make such a statement
or as to why events in Bosnia and Herzegovina would have led him to respond in Dubrovnik; of
course that may have been truly the position or merely an excuse. One obvious reason for the issue
being raised was for the Accused to try and offer some justification for his conduct. The Chamber
cannot resolve such issues. This event does provide, however, a telling insight into what was in the
forefront of the Accused’s thoughts, at that stage on 6 December 1991. These matters do not
change the fact that the Accused very clearly indicated on 6 December 1991 that he had his troops
fire on Dubrovnik. The issue is then what the Accused meant by his reference to the city of

Dubrovnik.

166. In the context of the present Indictment there is a tendency to jump to the view that this is an
admission that the Accused ordered his troops to fire on the Old Town. The Chamber, however,

must be more circumspect about the meaning of these words. The reference was to the city of

1

Dubrovnik, not to the Old Town.”*' Dubrovnik is a much more extensive locality than the Old

7 Colm Doyle, T 1760-1761.

% Colm Doyle, T 1788.

% Colm Doyle did not remember when exactly he made this entry to his diary but it was his practice to fill in the diary
the evening or the following day, T 1712-1713.

9 Exhibit P46; Colm Doyle, T 1712-1713.

31 Colm Doyle, T 1716.
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Town. Indeed as a region, as noted at the outset of this decision, it is quite extensive. On
6 December 1991, however, the only part remaining in the occupation of Croatian forces was the
greater city of Dubrovnik which included the Old Town and also, both geographically and as a
matter of ordinary language, Srd as the dominant topographical feature of the city of Dubrovnik.
The Chamber understands from the evidence of Colm Doyle that the Accused’s given explanation
for the firing on Dubrovnik was founded on attacks on his troops by paramilitaries. As the JNA did
not then accept that Croatia had lawfully left the SFRY, all Croatian forces were regarded by the
JNA as paramilitaries as they were not lawfully constituted as a military force.* To the INA
forces, all of whom in the region were under the Accused’s command, Srd was an ongoing sign of
the failure of the JNA in November to sweep the Croatian forces from the heights around
Dubrovnik. Srd was therefore the position in Dubrovnik which could most effectively strike a
decisive blow to Croatian forces. Its capture would deny them the one position which offered them
a clear defensive advantage, while significantly enhancing the effectiveness of the JNA’s grip on
Dubrovnik. The taking of Srd might well also have been anticipated to be a significant
psychological blow to the people of Dubrovnik such that it could well encourage a more ready

acceptance of INA proposals to resolve the situation Dubrovnik faced.

167. While the words of the Accused to Colm Doyle can be interpreted as indicating that he
ordered his troops to fire on the greater city of Dubrovnik, in the Chamber’s view his words are
very well capable of being understood as an admission that the attack being made that day by the
JNA was on his order. This was, as the Chamber has found, an attack directed at Srd, but as will be
discussed, the order to attack Srd also contemplated some shelling of the city. This evidence leads
the Chamber to conclude that what the Accused was in fact saying to Colm Doyle was that he
responded to attacks on his troops in Bosnia and Herzegovina by having his troops attack the
obviously advantageous and strategic Croatian “paramilitary” position in Dubrovnik which
jeopardised JNA troops in the area, namely Srd. His reference to the city is also consistent with an
awareness that the city was indeed being shelled by his forces during the attack. The Chamber is
conscious that this finding as to the meaning of his words is more favourable to the Accused than a
more literal understanding. This admission by the Accused of his direct responsibility for the attack
that day is also strongly consistent, in the Chamber’s view, with the military realities of the JNA,
pursuant to which it is difficult indeed to conceive that the attack would have been launched at the
level of the 9 VPS, without the concurrence of the 2 OG, especially at such a critical point of time

because of the negotiations and the wider political activity we have mentioned.>*

2 Admiral Jokic, T 4368.
3 See supra, paras 79-81.
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168. There remains the issue when the Accused gave the order for his troops to attack Srd. On
one view the preoccupation of the Accused, which was noticed by Colm Doyle,544 and the
Accused’s indication that he gave the order because of his anger,’ * could suggest that he had acted
in anger that morning. The preoccupation of the Accused and any indication of actual anger during
the meeting is also consistent, however, with the Accused’s concern that the attack on Srd had not
gone as anticipated. Instead of Srd being captured quickly and well before 1200 hours, it was by
then after 1200 hours and the attack was showing little sign of succeeding.’*® Further, the course of
the morning had led to extensive JNA shelling of Dubrovnik including, in the finding of the
Chamber, shelling of the Old Town,”’ such that the Federal Secretary General Kadijevi¢ had
expressed his anger to the Accused at the course of events and the Accused had been ordered to

Belgrade that afternoon to discuss the situation even while the attack was still continuing and his

troops continued to be in some jeopardy.

169. If the Accused’s explanation to Colm Doyle for his order did represent the truth, and was
not merely an attempt to provide an excuse, the anger of which he spoke was anger at the conduct
of paramilitaries in Bosnia and Herzegovina. He did not say that this conduct had occurred that
morning. The evidence does not identify what that conduct may have been. Other evidence
discloses, however, as found by the Chamber elsewhere in this decision, that the detailed planning

5% This indicates

of the attack and preparations for its implementation were made the day before.
the order was given on 5 December for an attack on the 6 December. The Chamber further notes
that an order for such an attack given on 5 December would be given by the Accused in the
knowledge of whatever instructions were given to him during the meeting at the General Staff on
3 December 1991, when the Accused was directed to undertake the negotiations with Minister
Rudolf concerning Dubrovnik, the conduct of which negotiations he in turn delegated to Admiral
Joki¢.>* Whether it was the decision to take Srd, or the manner of its execution on 6 December,

which angered General Kadijevic¢ remains an open question.

170.  The Accused and Admiral Joki¢ flew together from Podgorica to Belgrade on the afternoon
of 6 December 1991 as ordered by General Kadijevi¢.”®® There is some difference in the evidence
as to the time of their departure. Admiral Jokic¢ thought that he left at around 1300 hours, although
there is a note in the 9 VPS war diary that Admiral Joki¢ “shall be at Cilipi at 1400 hours.””>' The

¥ Colm Doyle, T 1715.

5 Colm Doyle, T 1716-1717.

3¢ See supra, paras 139-140.

7 See supra, paras 104-110.

¥ See supra, paras 96; 98.

9 See supra, paras 79-80.

%0 Admiral Joki¢, T 4074; Exhibit D96.
! Exhibit D96.
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Admiral did fly from Cilipi by helicopter to Podgorica to meet the Accused for the flight to
Belgrade. The time is not critical. The evidence indicates they had returned together by about

1730 hours.”>?

171. In Belgrade the meeting with the Federal Secretary of Defence General Kadijevic took place
at the headquarters of the General Staff of the JNA. General Simonovi¢ and the Chief of Staff

>3 The only evidence as to what occurred at that meeting is from

General Adzi¢ were also present.
Admiral Joki¢. It was his evidence that General Kadijevi¢ asked the Accused and Admiral Joki¢
together about the events that morning at Dubrovnik and accused both of them of not having acted
wisely. ™ It was Admiral Joki¢’s evidence that the Accused essentially left it to Admiral Joki¢ to
explain what had occurred, so that the Admiral felt somewhat abandoned by the Accused who did
not explain more extensively what had happened.555 Hence, it was the Admiral’s evidence that he
felt that he was being portrayed as the main perpetrator. This did not coincide with his own view of

the events.

172. It is the evidence of Admiral Jokic¢ that during the meeting he proposed that he should carry
out an investigation.”® Following this, still in the presence of the Accused, General Kadijevic in
essence told Admiral Joki¢ to go to the Old Town and try to repair the damage and sort things
out.” Tt is not the evidence that at this meeting there was an explicit order from General Kadijevic¢
to Admiral Joki¢ to conduct an investigation into the shelling of the Old Town, although an

acceptance that he should do so was implicit.

173.  Given the evidence as to this meeting and the events involving General Kadijevi¢ earlier
that day concerning this matter, it is apparent, in the finding of the Chamber, that the JNA was in
what is colloquially described as “damage control mode” at that stage in respect of the attack
Dubrovnik, especially the Old Town. The attack had provoked virtually immediate and strong
adverse international reaction with General Kadijevi¢ himself being directly contacted by the
European Community representative in the very early stages of the attack.”® An investigation of
some type was an obvious step in deflecting adverse international opinion. All forces involved in
the attack were under the immediate command of Admiral Joki¢. He therefore had investigative

and disciplinary powers. He had represented the INA, as the Accused’s deputy, in the Dubrovnik

32 Admiral Joki¢, T 4071.
3% Admiral Joki¢, T 4079.
3% Admiral Joki¢, T 4079.
555 Admiral Jokic, T 4081.
36 Admiral Joki¢, T 4112.
%7 Admiral Joki¢, T 4112.
% Ambassador Fietelaars, T 4192-4193.
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negotiations held the previous day.’ % He had been in touch with the Croatian leaders in Dubrovnik
and the EC representatives that morning. He proposed to General Kadijevi¢ that he should
undertake an enquiry. He was thereby an obvious person, if not the obvious person, to investigate
and prepare a report, and to do so consistently with his assigned task of trying “to repair the damage

and sort things out.”

174. What followed, in the finding of the Chamber, evidences the tenor and the effect of the
understanding or instructions Admiral Joki¢ took from the Belgrade meeting. His immediate
actions were to give unqualified assurances, citing the authority of General Kadijevic, of a thorough

£,5% the Dubrovnik Crisis

investigation and action to deal with the perpetrators, to Minister Rudol
Committee and the ECMM.>®' He called for reports from a few of his senior staff,’ 62 reports which
were not conveyed to anyone else. He dispatched officers to “improve” the morale of the units
involved in the attack who by the end of the day considered they had suffered defeat, and also to
seek to determine from these units what had occurred.”® Their reports, if any, were not conveyed
to anyone else. He removed one acting battalion commander from his post, Lieutenant-Colonel

Jovanovi¢ of the 3/5 mtbr,564

but returned him immediately to his normal duties without any
adverse disciplinary or other action. He then reported to the Federal Secretariat briefly on these
matters, and generally on the action of 6 December 1991, in a way which was quite out of keeping
with the facts as revealed by the evidence in this case, so as to put the conduct of the INA forces in
a more favourable light. His report included an assurance that “final and all encompassing”
measures would follow.’®® There never were any. The next day, a “Commission” of three 9 VPS

officers visited the Old Town to report on the damage.*®

Admiral Joki¢ endorsed their report,
which sought to minimise the nature and extent of the damage and deflect responsibility for its
cause from the JNA, when even a cursory viewing of the accompanying film would have disclosed

its inadequacy.>”’

He took no other disciplinary or administrative action to better determine the
truth of what occurred or to deal with those responsible. A glaring indication of the sham which, in

the finding of the Chamber, this investigation and these measures were, is provided by the fact that

39 See supra, paras 80-81.

% Minister Rudolf, T 5568-5572; 5612, Exhibit P61, tab 33.

! Per Hvalkof, T 2204, Exhibit P61, tab 35.

Admiral Jokié, T 4094-4095.

Admiral Joki¢, T 4095. Captain Nesi¢ testified that on 7 December 1991 officers from the command of the 9 VPS

visited the soldiers of the 3/472 mtbr and spoke to them, T 8187; see also Exhibit D112. Lieutenant Lemal also

testified that on 6 December officers of the 9 VPS visited his unit to discuss what had happened during that day and

the morale of the troops, T 7421.

Lieutenant-Colonel Jovanovié, T 8094; Exhibit D65; Admiral Jokié, T 8553.

% Exhibit D65.

56 Admiral Joki¢, T 4109; Exhibit P61, tab 39. Lars Brolund testified that on 8 December he assisted JNA officers and
photographers in their inspection of the town, T 885. Lieutenant-Colonel Purasi¢ testified that three officers in
civilians clothes with a video camera passed by his command post at MokoSica on their way to Dubrovnik to film
the damage and on their way back, T 7011-7012.
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the 120 mm mortar battery of the 3/5 mtbr was not within range of the Old Town.”® They were the
only artillery weapons under the command of Lieutenant-Colonel Jovanovi¢, who was the ONLY
officer who was removed by Admiral Joki¢ from his command. This was a temporary command,
which Lieutenant-Colonel Jovanovic held for only one day.”® This battery could not have caused
damage to the Old Town on 6 December 1991. Admiral Joki¢ took no disciplinary action against
anyone else. The evidence discloses no action by the Accused to investigate or discipline anyone in
respect of the shelling of the Old Town or the events of 6 December 1991. In short no one has been
disciplined or suffered adverse action for the shelling of the Old Town, on 6 December 1991. In
fact, some 8 days after 6 December 1991 Captain Kovacevi¢, who commanded the attack, was

promoted.5 70

175. The only explanation offered by Admiral Jokic is that he could not find any evidence to
justify action. Even were it to be accepted that he knew nothing of the Accused’s order to attack
and capture Srd, the coordinated nature of the attack, the involvement of units other than
3/472 mtbr, especially the howitzer battery at Cilipi which Admiral Joki¢ repeatedly prevented
firing on 6 December 1991, and of his Chief of Staff Warship-Captain Zec and other 9 VPS staff
officers on 5 and 6 December, provided glaring evidence that the attack was not the conduct of
Captain Kovacevi¢ acting alone and on the spur of the moment on the morning of
6 December 1991, without authority and contrary to orders. That continued to be the explanation
offered by the JNA and for which the Accused apologised in a note to Minister Rudolf.””" It was
the explanation for which at least some JNA records had been manipulated falsely to provide some
apparent foundation or confirmation, as the Chamber has already found. The explanation of
Admiral Joki¢ for the absence of disciplinary action by him is not persuasive. The Accused’s

position is considered specifically later in this decision.

57 Exhibit P145; Admiral Joki¢, T 4337-4338.
568 Admiral Joki¢, T 4022-4023.

:69 See infra, para 387.

370 Exhibit P133.

3" Minister Rudolf, T 5612-5613.

76
Case No IT-01-42-T 31 January 2005



57506

F. How did the Old Town come to be shelled?

176. The evidence reviewed to this point shows that on 6 December 1991 the Old Town of
Dubrovnik was heavily shelled over some ten and a half hours. As is detailed later in this decision,
there was extensive damage to property, even though the Old Town was a World Heritage protected
site. There was also injury to, and death of, civilians from the shelling.572 It should be clearly
recorded that at the time of the shelling the Old Town was occupied by a civilian population. The
Old Town was their place of living and working. Because of the blockade that had been enforced
by the JNA the population of Dubrovnik, including the Old Town, had been without normal running
water and electricity supplies for some weeks and essential products to sustain the population, such

as food and medical supplies, were in extremely short supply.””

1. Extent of damage

177. In the course of the Defence case the view was pursued, by submission and in evidence, that

in truth there had been little or no damage to the Old Town.””

Indeed, the report of the
“Commission” of JNA officers who visited the Old Town on 8 December 1991 to assess the
allegations of damage tended strongly to advance this appreciation of the position.”” The evidence
shows that this Commission failed to inspect areas of the Old Town so that some damage was not
considered at all.’’® Further, the report submitted by the Commission failed to represent the true
position as it has been established by the evidence before the Chamber.””” A short film made by the
Commission and which accompanied their report demonstrates how misleading were the views of
the Commission in the report.””® Another film, made by the Croatian interests and which recorded

the inspection by the Commission, demonstrates this even more affectively.5 7

178.  In the Chamber’s finding the report was not a genuine attempt to record the true state of the
damage which existed in the Old Town from the attack on 6 December 1991. There had been
extensive cleaning-up operations by the people of Dubrovnik on the evening of 6 December and on
7 and 8 December 1991.°*° Even allowing for this, the damage which the report purported to
identify, and the observations as to the cause of some of that damage, as viewed by the

Commission, represent a serious understatement of the true state of affairs and of the extent of the

372 See infra paras 250; 259; 270; 276 and 330.

°" Adrien Stringer, T 310; Paul Davies, T 571; Slavko Grubigi¢, T 1028; Pelo Jusié, T 3060.
™ Defence Final Brief, paras 510-521.

75 Admiral Joki¢, T 4109-4111.

7% Exhibit P61, tab 39; Slobodan Vukovié, T 5990-5993; 5827.

°77 See supra, para 174.

578 Exhibit P145.

57 Exhibit P78.

% Nikola Jovi¢, T 2964-2965; Witness A, T 3635-3636; Slobodan Vukovi¢, T 5914.
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actual damage from the shelling on 6 December 1991 and its seriousness. In the Chamber’s finding
the report represents an attempt to minimise the damage caused on 6 December 1991 and, in some

respects, to misrepresent the causes of that damage.

179. Notwithstanding the report of the JNA Commission, the evidence before the Chamber
establishes that there was widespread and substantial, i.e large scale, damage to the Old Town from
shelling on 6 December 1991. Later in these reasons, the Chamber records its findings as to the
nature and extent of the damage, which it finds to be proved, to those buildings and structures in the

¥ While that damage in itself

Old Town which were specifically particularised in the Indictment.
constituted, in the Chamber’s view, wide-spread destruction, it is not the case that the Chamber
finds that the damage inflicted on 6 December 1991 was confined to those particular findings. The
Chamber is satisfied on the evidence that there was other damage and that all told the damage
extended over a substantial part of the Old Town. The specific findings in this decision are merely
in respect of those buildings and structures, particularised in the Indictment, in respect of which the
Chamber is able to make specific findings that damage caused on 6 December 1991 has been
established to those particular buildings, despite the evidential difficulties of identification of
particular buildings. It is only this particularised and proved damage, of course, which will be taken

into account for the purposes of determining guilt or innocence.

2. Was damage deliberately inflicted by Croatian forces or interests?

180.  One position for which the Defence contended is that any damage, alternatively some of the
damage, to the Old Town was in fact deliberately inflicted by the Croatian defending forces or other
Croatian interests.”®> It was suggested that this was done to create a false picture of damage by the
JNA to the Old Town. In particular, it was advanced that damage was deliberately inflicted by
Croatian interests to buildings in the Old Town which were owned or occupied by Serbian

583

interests.”~ Further motives for this might include anger or revenge.

181.  For reasons set out in our consideration of the issue of damage the Chamber finds that these
submissions are also without factual foundation. In particular, as regards the proposition that
buildings with shops “owned by” or “connected to” people from Serbia and Montenegro were
totally destroyed,s84 the Chamber observes that the evidence on which the Defence bases its

submission is that in one of those shops Belgrade ready-made clothes were sold and two of the

81 See infra para 326.

2 Defence Final Brief, para 518; see also, Exhibit P23.
%) Defence Final Brief, para 518.

% Defence Final Brief, para 518.
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others were called “Titex” and “Kluz”.®* The conclusion as to the alleged connection between
“Titex” and Titograd (Podgorica), as well as the name “Kluz” and a Belgrade manufacturer, were

586 Only one of those shops was

drawn by the Defence counsel with no support in the evidence.
explicitly identified by witness Pelo Jusi¢ as belonging to a Serbian.”’ Further, the evidence of
Zineta Ogresta, on which the Defence also relies in this connection, is that the warehouse of a shop
located on the ground floor of the building where she lived was called “Obuca Beograd”.”® There
is no evidence, however, that the shop was owned by a Serbian. The Defence proposition thus
appears to be without evidentiary foundation. It also overlooks the fact that other occupancies of
the buildings had no connection with Serbian or Montenegrin interests.® On the contrary, as
detailed in this decision, there is a clear and strong body of evidence, indeed an overwhelming
body, that the damage inflicted in and to the Old Town of Dubrovnik on 6 December 1991 was

caused by the JNA shelling.”®® The Chamber so finds.

3. Did JNA forces fire only at Croatian military positions?

182. Yet a further Defence submission, and one which is somewhat inconsistent with the
submissions that have just been considered, is that any damage to the Old Town on 6 December
1991 was a regrettable but unavoidable consequence of artillery fire of the JNA targeted at Croatian
military positions in and in the immediate vicinity of the Old Town. The Defence submits that the
attack on the Old Town by the JNA was merely in response to Croatian fire from its positions.5 o
There is evidence on which the Defence relies in support of this proposition. There is also evidence

to the contrary. The Chamber will examine this contradictory evidence.

183. By way of general observation, to which the Chamber attaches significant weight, the
Chamber notes that by 6 December 1991 there were quite compelling circumstances against the
proposition that the Croatian defende