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1 The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

I. INTRODUCTION

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seised of an appeal by
Tharcisse Renzaho (“Renzaho”} against the Judgement rendered on 14 July 2009 in the case of The

Prosecutor v. Tharcisse Renzaho {*Trial Judgement™) by Trial Chamber I of the Tribunal (“Trial

Chamber™).!
A. Background
2. Renzaho was born on 17 July 1944 in the Kabare-1 sector, Kigarama commune, Kibungo

prefecture, Rwanda®’ A Rwandan army officer, he was promoted to the rank of Colonel in
July 1992.° In 1994, he was Prefect of Kigali-Ville prefecture, a position he had held since
October 1990, Renzaho left Rwanda in early July 1994 and was arrested in the Democratic
Republic of the Congo on 29 September 2002.° He was charged before the Tribunal with genocide,
crimes against humanity, and serious violations of Article 3 common to the Geneva Conventions
and of Additional Protocol I1.°

3. On 14 July 2009, the Trial Chamber conviétcd Renzaho pursuant to Article 6(1) of the

Statute of the Tribunal (“Statute™) of genocide (Count 13, murder as a crime against humanity

! The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T, Judgement and Sentence, 14 July 2009, The written
judgement was filed on 14 August 2009, after the completion of the editorial process. See Trial Judgement, fn. 1, para.
852. For ease of reference, two annexes are appended fo this Judgement: Annex A — Procedural History and Annex B —
Cltcd Materials and Defined Temms.
? Trial Judgement, para, 79.

* Trial Judgement, paras. 79-81.

Trla] Judgement, para. 8C.

3 Trial Judgement, para. 83.
¢ The indictment against Renzaho undarwcm a series of amendments before the commencement of his trial. See The
Prosecutor v. Tharcisse Renzaho, Case Mo, ICTR-97-31-], Indictment, 23 October 2002 (“Initial Indictment™); The
Frosecutor v. Tharcisse Renzahe, Case No. ICTR-97-31-DP, Amendment of the Indictment against Tharcisse Renzaho
dated 23 October 2002, 12 November 2002; The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Order
Confirming Indictment and for Nondisclosure of Identifying Information in Witness Statements, 15 November 2002;
The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Decision on the Prosecutor’s Motion for Leave to
Amend the Indictrnent, 18 March 2003; The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Amended
Indictment, 1 April 2003; The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-], Decision on the Prosecutor’s
Application for Leave to Amend the Indictment Pursuant to Rule 30(A) of the Rules of Procedure and Evidence,
13 February 2006; The Prosecutor v. Tharcisse Rengzaho, Case No. ICTR-97-31-I, Second Amended Indictment,
16 February 2006 (“Indictment™).
7 Trial Judgement, paras. 766 {killing of Tutsi civilians at roadblocks), 770 (xilling of Tutsis at CELA), 773 (killing of
Tutsi refugees at Sainte Famille). The Trial Chamber also found Renzaho liable as a superior for each of these events.
See Trial Judgement, paras. 767, 770, 773. See also infra, Chapter XIII (Alleged Errors Relating to Legal Findings),
Section A (Preliminary Issue).
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{Count 3);8 and murder as a serious violation of Article 3 commeon to the Geneva Conventions and
of Additional Protocol II {Count 5).° In addition, the Trial Chamber convicted Renzaho pursuant to
Article 6(3) of the Statute of genocide {Count 1);'° murder as a crime against humanity (Count 3!
rape as a crime against humanity (Count 4);]2 and rape as a serious violation of Article 3 commeon
to the Geneva Conventions and of Additional Protocol H (Count 6).13 The Trial Chamber imposed a

single sentence of imprisonment for the remainder of Renzaho’s life.

B. The Appeal

4. Renzaho presents thirteen Grounds of Appeal challenging his convictions and sentence.””

He requests that the Appeals Chamber overturn the Trial Judgement, enter acquittals on all Counts
of the Indictment, and order his immediate release.'® In the alternative, Renzaho requests that the

Appeals Chamber impose a sentence that reflects his true level of responsibility.”

3. The Prosecution responds by requesting that the Appeals Chamber dismiss all of Renzaho’s
Grounds of Appeal and affirm the sentence imposed by the Trial Chamber.'®

0. The Appeals Chamber heard oral submissions regarding this appeal on 16 June 2010.

® Trial Judgement, para. 789 {killing of Charles, Wilson, and Déglote Rwanga). The Trial Chamber also found Renzaho
liable as a superior for these murders, See Trial Judgement, para. 789. See aiso infra, Chapter XIII (Alleged Errors
Relating to Legal Findings), Section A (Preliminary Issue).

¥ Trial Judgement, para. 807 (killing of Tutsi men at Sainte Famille). The Trial Chamber alsc found Renzaho liable as a
superior for this event. See Trial Judgement, para. 807. See also infra, Chapter XIII (Alleged Errors Relating {o Legal
Findings), Section A (Preliminary [ssue).

% Trial Judgement, para. 779.(rapes of Witnesses AWO and AWN, and Witness AWN’s sister).

' Trial Judgement, para. 789 (killing of Tutsis removed from CELA). See also infra, Chapter XIII (Alleged Errors
Relating to Legal Findings), Section A (Preliminary Issue).

"2 Trial Judgement, para. 794 (rapes of Witnesses AWO and AWN, and Witness AWN's sister).

1% Trial Judgement, para. 811 {rapes of Witnesses AWO and AWN, and Witness AWN's sister).

' Trial Judgement, para, 826.

5 Acte d’'Appel, 2 October 2009 (“Notice of Appeal”). See also Mémoire d’Appel, 2 March 2010 (confidential)
{""Appellant’s Brief”).

’® Notice of Appeat, p. 20.

"7 Notice of Appeal, p. 20; Réponse a lu demande de la Chambre d’oppel du 14 octobre 2009, 23 Oclober 2009
{“Sentencing Submissions”).

'® Prosecutor’s Respondent’s Brief, 12 April 2010 (“Respondent’s Brief”), paras. 312, 313
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II. STANDARDS OF APPELLATE REVIEW

7. The Appeals Chamber tecalls the applicable standards of appellate review pursua'nt to
Article 24 of the Statute. The Appeals Chamber only reviews errors of law which invalidate the
decision of the Trial Chamber and errors of fact which have occasioned a miscarriage of justice,'
8. Regarding errors of law, the Appeals Chamber has stated:
Where a party alleges that there is an error of law, that party must advance arguments in support of
the submission and explain how the error invalidates the decision. However, if the appellant’s
arguments do not support the contention, that party does not automatically lase its point since the
Appeals Chamber may step in and, for other reasons, find in favour of the contention that there is
an error of law.*
9. Where the Appeals Chamber finds an error of law in a trial judgement arising from the

applicationt of an incorrect legal standard, it will articulate the correct legal standard and review the
relevant factual findings of the Trial Chamber accordingly. In so doing, the Appeals Chamber not
only corrects the legal error, but, when necessary, also applies the correct légal standard to the
evidence contained in the trial record and determines whether it is itself convinced beyond
reasonable doubt as to the factual finding challenged by the appellant before that finding may be

confirmed on appeal.”’

10. Regarding errors of fact, it is well established that the Appeals Chamber will not lightly
overturn findings of fact made by a Trial Chamber:

Where the Defence alleges an erroneous finding of fact, the Appeals Chamber must give deference
to the Trial Chamber that received the evidence at trial, and it will only interfere in those findings
where no reasonable trier of fact could have reached the same finding or where the finding is
wholly erronecus. Furthermore, the erroneous finding will be revoked or revised ouly if the error
occasioned a miscarriage of justice *

11. A party cannot merely repeat on appeal arguments that did not succeed at trial, unless it can
demonstrate that the Trial Chamber’s rejection of those arguments constituted an ermor warranting

the intervention of the Appeals Chamber.” Arguments which do not have the potential to cause the

" Kalimanzira Appeal Judgement, para. 6; Nchamihigo Appeal Judgement, para. 7; Zigiranyirazo Appeal Judgement,
ara. 8; Karera Appeal Judgement, para. 7. See also D. Milofevic Appeal Judgement, para. 12. -

2 Ealimanzira Appeal Judgement, para. 7, referring to Ntakirutimana Appeal Judgement, para. 11 and Nchamihigo
Appea] Judgement, para. §.

*! Kalimanzira Appeal Judgement, para, 8, Nchamihigo Appeal Judgement, para. 9; Zigiranyiraze Appeal Judgement,
ara. 10; Karera Appeal Judgement, para. 9.

= Kalimanzira Appeal Judgement, para. 9, referring to Krstic Appeal Judgement, para. 40, Nchamihigo Appeal
Judgement, para. 10, and Z[gtranytrazo Appeal Judgement, para. 11.

# Kalimanzira Appeal Judgement, para. 10; Nchamihigo Appeal Judgement, para. 11; Zigiranyirazo Appeal
Judgement, para. 12; Karera Appeal Judgement, para. 11. See alse D. MiloSevic Appeal Judgement, para. 17,
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impugned decision to be reversed or revised may be immediately dismissed by the Appeals

Chamber and need not be considered on the merits.*

I2. In order for the Appéals Chamber to assess arguments on appeal, the appealing party must
provide precise references to relevant transcript pages or paragraphs in the decision or judgement to
which the challenge is made.” Further, the Appeals Chamber cannot be expected to consider a
party’s submissions in detail if they are abscure, vague, or suffer from other formal and obvious
insufficiencies.*® Finally, the Appeals Chamber has inherent discretion in selecting which
submissions merit a detailed reasoned opinion in writing and will dismiss arguments which are

evidently unfounded without providing detailed reascming.27

M Kalimanzira Appeal Judgement, para. 10; Nehamihigo Appeal Judgement, para. 11; Zigiranyirazo Appeal
Judgement, para. 12; Karera Appeal judgement, para. 11. See alse Oric Appeal Judgement, para. 13,

** Practice Direction on Formal Requirements for Appeals from Judgement, 15 Jupe 2007, para. 4(b). See also
Kalimanzira Appeal Judgement, para. 11, Nchamihigo Appeal Judgement, para. 12; Zigiranyirazo Appeal Judgement,

ara, 13. -

¢ Kalimanzira Appeal Judgement, para. 11; Nchamihigo Appeal Judgement, para. 12; Zigiranyirazo Appeal
Judgement, para. 13; Karera Appeal Judgement. para. 12. See also . Milojevic Appeal Judgement, para. 16.

¥ Kalimanzira Appeal Judgement, para. 1i; Nchamihigo Appeal ludgernent, para. 12; Zigiranyirazo Appeal
Judgement, para. 13; Karera Appeal Judgement, para. 12. See also D. Milosevic Appeal Judgement, para. 16.
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III. ALLEGED BIAS (GROUND OF APPEAL 2)

13. As a preliminary matter, the Appeals Chamber will consider Renzaho’s allegations of bias.
A. Submissions

14, Renzaho submits that evidence incriminating him was presented during the Karera and
Bagosora et al. trials, which were adjudicated by all or some of the Judges who tried him.*® He
contends that only after the Karera and Bagosora et al. Trial Judgements were rendered did he
recognize a risk that the Judges on his trial would be negatively influenced by such evidence.”
Renzaho notes that he was cited seven times in the Karera Trial Judgement and 33 times in the

Bagosora et al. Trial Judgement,*® and points to evidence relating to the removal of corpses, radio

broadcasts, civil defence, Inyenzi, weapons, and Interahamwe.”’ Renzaho submits that the Judges in

his case were aware of the scope of incriminating evidence against him in the other cases and
should therefore have recused themselves from his trial or, altematively, allowed him the
opportonity to attend the hearings of witnesses testifying against him in the other cases.’” He
maintains that their failure to do so violated his right to a fair trial, thereby nullifving the Trial

Judgement.”

15. The Appeals Chamber notes that the Trial Chambers in both the Renzaho and Karera cases

were composed of the same Judges, namely Erik Mgse, Sergei Alekseevich Egorov, and Florence

Rita Arrey. Judges Mpse and Egorov also sat on the Bagosora ef al. trial >*

B. Preliminary Issue: Alleged Lack of Objection at Trial

16.  The Prosecution requests that Renzaho’s Second Ground of Appeal be summarily
dismissed. It challenges Renzaho’s claim that he only learned of the alleged conflicts when the

Karera and Bagosora et al. Trial Judgements were issued and submits that the matter was apparent

* Natice of Appeal, paras. 12, 13; Appellant’s Brief, paras, 33, 34. See also Réplique de I'appelant. Art. 113 RPP,
5 May 2010 (Brief in Reply”), paras. 6, 9-13; AT. 16 June 2010 pp. 16, 17,
i Notlcc of Appeal. paras. 12, 14-16; Appellant’s Brief, para. 33.

% Appellant’s Brief, para. 35, Renzaho does not, however, provide any references to support this assertion. See also
AT. 16 June 2010 pp. 16-19.
' Appellant's Brief, paras. 38-54. In support of this contention, however, Renzaho only cites evidence from the
Bagosora et al. trial.
 Notice of Appeal, paras. 17, 18; Appellant’s Brief, para. 55.
3 Notice of Appeal, para. 19; Appellant's Brief, para. 56; Brief in Reply, paras, 4, 5. Renzzho also contends that,
considering the overlap in the Karera, Renzaho, Setako, and Bagosoru et al cases, the decision to assign Trial
Chamber | to adjudicate them all was the result of an unfair, although admittedly practical, judicial strategy, which he
suggests was developed as a concerted effort between the Office of the Prosecutor and the Presidency of the Tribunal.
See Brief in Reply, paras. 7, 14, 16; AT. 16 June 2010 pp. 16, 17. The Appeals Chamber considers these contentions to
be speculative and therefore declines to consider them.
* Karera Trial Judgement, p. 150); Bagosora et al. Trial Judgement, p. 573; Trial Judgement, p. 214,
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at trial.*® The Prosecution claims that Renzaho does not explain why he did not make an objection
at the time but instead raises the issue on appeal only after adverse findings were made against

him. >

17. Even if it could be determined that, contrary to his assertion, Renzaho was aware of the
matter long before the Karera and Bagosora et al. Trial Judgements were rendered, the Appeals
Chamber does not consider that his failure to object to this matter at trial constituted a waiver of his
right to raise it on appeal. Renzaho’s allegations of bias are premised not only on the fact that all or
some of his Judges heard the Karera and Bagosora et al. cases, but also on the particular findings
made in those cases,”’ which Renzaho could not have been aware of until after these judgements
were rendered. In any event, because judicial impartiality is an intégra] component of the right to a

fair trial,”® the Appeals Chamber finds that it is appropriate to consider Renzaho’s submissions.

18. Consequently, the Appeals Chamber rejects the Prosecution’s request to summarily dismiss

Renzaho’s Second Ground of Appeal.

C. Alleged Bias and Violation of the Presumption of Innocence

19. In essence, Renzaho contends that as a consequence of their involvement in the Karera and
Bagosora et al. cases, the Judges in his case lacked impartiality and should have recused

themselves. He further argues that his presumption of innocence was violated.

1. Applicable Law

(a) Impartiality
20, In Nahimana et al., the Appeals Chamber recalled that:

The right of an accused to be tried before an impartial tribunal is an integral component of his
right to a fair trial as provided in Articles 19 and 20 of the Statute. Furthermore, Article 12 of the
Statute cites impartiality as one of the essential qualities of any Tribunal Judge, while Rule 14(A)
of the Rules provides that, before taking up his duties, each Judge shall make a solemn declaration
that he will perform his duties and exercise his powers “impartially and conscientiously”. The
requirement of 1mpartiality is again recalled in Rule 15(A) of the Rules, which provides that “[a]
judge may not sit in any case in which he has a personal interest or copcerning which he has or has
had any association which might affect his impartiatity”.”®

** The Prosecution submits that it disclosed the transcripts of Witnesses ALG’s, GLI's, UB’s, and XXY's testimony in
the Karera and Bagasora et al. cases to Renzaho before his trial began. See Respondent’s Brief, para. 51.

% Respondent’s Brief, para. 51. Renzaho did not address this submission in his Brief in Reply or at the Appeal Hearing.
3 See Appellant’s Brief, paras. 36-54. See also Brief in Reply, para. 5.

38 See Nahimana et al. Appeal Judgement, para, 47,

* Nahimana et al. Appeal Judgement, para. 47,

6
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21 The Appeals Chamber has previously held that a Jodge should not only be subjectively free
from bias, but there should also be nothing in the surrounding circumstances which objectively
gives risc to an appearance or a reasonable apprehension of bias.* There is a presumption of

impartiality which attaches to any Judge of the Tribunal and which cannot be easily rebutted.”?

22, Judges of this Tribunal are sometimes involved in trials which, by their very nature, cover
overlapping issues.*? In this regard, the Appeals Chamber has previously held that:
It is assumed, in the absence of evidence to the contrary, that, by virtue of their training and
experience, the Judges will rule fairly on the issues before them, relying solely and exclusively on

the evidence adduced in the particular case. The Appeals Chamber agress with the ICTY Bureau

that “‘a judge is not disqualified from hearing two or more criminal trials arising out of the same
series of events, where he is exposed to evidence relating to these events in both cases”.

23. It is for the appealing party alleging bias to rebut the presumption of impartiality enjoyed by
Judges of this Tribunal.** In this respect, the Appeals Chamber has consistently held that there is a
high threshold to reach in order to rebut the presumption of impartiality that attaches to a Judge.”
The Appeals Chamber also recalls that the appealing party must set forth the arguments in support
of an allegation of bias in a precise manner and that the Appeals Chamber cannot entertain
sweeping or abstract allegations that are neither substantiated nor detailed to rebut the presumption

of impartiality.*®

(b} Presumption of Innocence

24. Article 20(3) of the Statute guarantees that an accused person is presumed innocent until
proven 'guih}r. Rule 87(A) of the Rules of Procedure and Evidence of the Tribunal (“Rules™)
providés that a majority of the Trial Chamber must be satisfied beyond reasonable doubt that the
accused is guilty before a verdict may be entered against him or her. The burden of proving the

facts charged beyond reasonable doubt remains squarely on the shoulders of the Prosecution and

* See Rutaganda Appeal Judgement, para. 39, referring to Furundiija Appeal Judgement, para. 189. See also Celebidi
Appeal Judgement, para. 682,

1 Gali¢ Appeal Judgement, para. 41; Kayishema and Ruzindana Appeal Judgement, para. 55; Akayesu Appeal
Judgement, para. 91; Celebici Appeal Judgement, para. 707; Furundgija Appeal Judgement, paras. 196, 197.

2 Karera Appeal Judgement, para. 378; Nahimana et al. Appeal Judgement, para. 78.

> Karera Appeal Judgement, para. 378, referring to Nahimana et al. Appeal Judgement, para. 78.

* Karera Appeal ludgement, para. 254; Niyitegeke Appeal Judgement, para. 45. See alse Rutaganda Appeal
Judgement, paras. 39-125, ’

5 Kurera Appeal Judgement, para. 254; Nahimana ef al. Appeal Judgement, paras. 47-90; Furundiija Appeal
Judgement, paras. 196, 197. See aiso The Prosecutor v. Casimir Bizimungu et al, Case No. ICTR-99-50-AR73.8,
Decision on Appeals Concerning the Engagement of & Chambers Consultant or Legal Officer, 17 December 2009, para.
10.

¢ Rutaganda Appeal Judgement, para. 43; Ntagerura ef al. Appeal Judgement, para. 135,
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never shifts to the Defence.*’ On appeal, however, the appellant bears the burden of showing that

the Trial Chamber violated his or her presumption of innocence.*
2. Discussion

25. The fact that the Judges in Renzaho’s case also heard the Karera and Bagosora et al. cases
does not in itself demonstrate an appearance of bias,”” a principle which Renzaho appears to
accept.”® However, Renzaho also submits that a closer review of the Karera and Bagosora et al.

cases strongly suggests that they inflnenced his own.”!

(a) Removal of Corpses

26. Based on Prosecution Witness UL’s evidence, the Trial Chamber concluded that Renzaho,
in a radio broadcast on 10 April 1994, directed govermnment employees to report to the prefectare
office, and that the following day, he chaired a meeting at his office (11 April Meeting”) and

instructed those present, including employees of the Ministries of Public Works and of Public

Health, to “clear bodies” from K_igali—Ville.52 The Trial Chamber considered Witmess UL’s “first--

hand, credible and detailed tcstimony”5 ? to be partly corroborated by Defence Witness BDC who
testified that the 11 April Meeting was not convened by Renzaho but by the Ministries of Public

Works and of Public Health, and that the meeting was “constantly” announced on the radio.”

27. Renzaho submits that in the Trial Judgement, the Trial Chamber did not provide any reasons

for preferring Witness UL’s> evidence that the communigué came from Renzaho over Witness

#? Niyitegeka Appeal Judgement, para. 60; Ntakirutimana Appeal Judgement, para. 157.

*® Cf Rutaganda Appeal Judgement, para. 18.

*? See Karera Appeal Judgement, para, 378,

50 See Appellant’s Brief, para. 36, referring to Nahimana et al. Appeal Judgement, para. 78.

1 Appellant’s Brief, para. 37. See also Brief in Reply, para. 5.

52 Trial Judgement, para. 341; Witness UL, T. 9 January 2007 pp. 51, 52, 58-63 [closed session].

%3 Tria} Judgement, para. 341, - : . '

5 Trial Judgement, paras. 332, 333, 341; Witness BDC, T. 4 June 2007 pp. 10, 11. The Trial Chamber considered that
Witnesses UB, GLJ, and PPG also corroborated the testimony of Witness UL. See Trial Judgement, para. 341.
Prosecution Witness UB testified that Renzaho told him that the corpses would have to be buried, that Renzaho sent
him a pickup truck for that purpose, and that Renzaho convened a meeting on 10 or 11 April 1994 at the prefecture
office. See Witness UB, T. 23 January 2007 pp. 6, 8, 58, 59 [closed session]. See alsc Trial Judgement, para. 330.
Prosecution Witness GLJ testified that on 10 April 1994, Renzaho gave him a truck belonging to the Ministry of Public
Works and instructed him to remove bodies from the streets of Kigali-Ville and bury them in the cemetery. See
Witness GLJ, T. 22 January 2007 pp. 16-18, 47 [closcd session]. See also Trial Judgement, para. 331. Defence Witness
PPG testified that on 19 April 1994, he heard a radio broadcast reguesting certain civil servants, as well as employees of
the Red Cross, to go to the prefecture office, and that the Red Cross had asked the Ministry of Public Health to assist in
collecting corpses from the streets of Kigali-Ville. See Witness PPG, T. 18 June 2007 pp. 49, 51 [closed session]). See
glso Trial Judgement, para. 335,

5% The Appeals Chamber notes that Renzaho refers t¢ Witness “UI". See Appellant’s Brief, para. 40, However, a review
of the Tral Judgement and the Appellant’s Brief demonstrates that he is referring to Prosecution Witness UL’s
testimony on the requisitioning of vehicies. See Trial Judgement, paras. 326-329; Appellant’s Brief, paras. 291-296,

8
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BDC’s evidence that it emanated from the Ministries.”® He points to Witness ZA’'s testimony as
recounted in the Bagosora et al. Trial Judgement stating that a radio communiqué issued by
Renzaho called for the removal of corpses in Kigali,”’ and contends that the Trial Chamber’s
preference for Witness UL’s testimony in his own case can only be explained as having been

influenced by the Bagosora et al. case.®

28. The Prosecution responds that the Trial Chamber heard sufficient evidence on Renzaho's
direct involvement in operations to remove bodies from the streets of Kigali; that Defence witnesses

testified to such operations; and that Renzaho himself acknowledged his participation.™

29, The Appeals Chamber considers that Witness UL’s testimony that Renzaho announced the
meeting over the radio does not contradict Witness BDC’s more general testimony that the meeting
was announced on the radio on behalf of the Ministries of Public Works and of Public Health.
There is thus no support for the contention that the Trial Chamber preferred Witness UL’s evidence
over Witness BDC’s on this specific point. In addition, although the Trial Chamber did not
expressly consider the credibility of Witness BDC, the Appeals Chamber notes that Witness BDC
testified that he was not present at the 11 April Meeting, but rather heard about it afterwards.®
Consequently, the Appeals Chamber considers that it was reasonable for the Trial Chamber to
prefer Witness UL’s eyewitness account of the 11 April Meeting over Witness BDC’s hearsay
evidence.”’ The Appeals Chamber therefore finds that Renzaho has failed to demonstrate that the

Trial Chamber was influenced by Witness ZA’s testimony in the Bagosora et al. trial.

3% Appellant’s Brief, para. 40. Renzaho also indicates that he has developed this argument elsewhere in his Appellant’s
Brief, but provides no references thereto (“The Appeliant reiterates the submissions in this Brief by which he challenges
the fact that the Chamber did not justify nor provide reasons for its preference of the statements of Witness [UL] (that
the communiqué was issued by Renzaho) to those of Wimess BDC (that the communiqué was issued by some
Ministers), whereas it considered the latter to be credible.”). See also infra, Chapter IX {(Alleged Errors Relating to
Control over Resources.in Kigali-Ville), Section B (Alleged Errors in Assessing the Evidence), para. 404,

" Appellant’s Brief, para. 39, referring to Bagosora et ol. Trial Judgement, para. 1391, in which the Trial Chamber
summarized a portion of Witness ZA’s evidence as follows: “In mid-April, a radio communiqué issued by Prefect
Renzaho requested that all dead bodies be removed from Kigali. After this message, trucks loaded with corpses arrived
at the CHK, and the bodies were dumped in the same area of the hospital where the night killings occurred. According
to the witness, the victims were Tutsis. Some of them were still alive, although seriously injured, and were treated at the
hospital upon arrival. Soldiers abducted these injured patients at night and kilied them with clubs at the same location
where the other killings had occurred.”

** Appeliant’s Brief, para. 41, See also AT. 16 June 2010 pp. 18, 22,

** Respondent’s Brief, para. 58, referring to Trial Judgement, para. 183.

® Trial Judgement, para. 333; Witness BDC, T. 4 June 2607 pp. S5, 7.

1 See also infra, Chapter IX {Alleged Errors Relating to Control over Resources in Kigali-Ville), Section B {Alleged
Errors in Assessing the Evidence), para. 405.

9 o
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{(b) Civil Defence

30. Renzaho submits that in the Bagosora et al. Trial Judgement, the Trial Chamber referred to
him in the context of its finding that a civil defence system existed in Kigali from 1990 to 1994.%
He argues that this explains why the Trial Chamber held him responsible for implementing the civil

defence system, despite the absence of any evidence on the record.®*

31. The Prosecution responds that the Trial Chamber considered sufficient evidence, including
documentary evidence, to support its conclusions with respect to Renzaho’s direct and specific

involvement in the establishment of the civil defence system in Kigali.64

32. The Appeals Chamber notes that, contrary to Renzaho's assertion, there was evidence
before the Trial Chamber concerning Renzahao’s involvement in establishing a civil defence system
in Kigali. This evidence included his meeting with Déogratias Nsabimana and Colonel Félicien
Muberuka on 29 March 1994 where the implementation of a civil defence plan was discussed™ and
documents from May 1994 clearly identifying Renzaho as a part of the chain of command over civil
defence forces.® The Trial Chamber found that “the evidence does not conclusively show when and
to what extent the civil defence structure was formally put into place” but that “the evidence related
to plans for the civil defence in Kigali provides circumstantial corroboration that [Renzaho] would

have played an important role in [complementary civilian] efforts [to defend Kigali at the relevant

57 The circumstantial evidence corroborating Renzaho's role in creating the civil defence

time].
system included various broadcasts in which Renzaho referred to roadblocks in Kigali as providing
security, the proliferation of roadblocks, and Renzaho's involvement in high-level meetings and

other activities concerning the defence of Kigali, such as identifying civilian recruits.®®

33 Thus, the Trial Chamber’s finding that Renzaho played an important role in putting the civil
defence structure into place is consonant with evidence admitted in the Renzaho trial. The Appeals
Chamber finds that there is no indication that the Trial Chamber was influenced by evidence

recgarding the civil defence system presented in the Bagosora et al. trial,

* Appellant’s Brief, para. 45. Renzaho does not point to the relevant portion of the Bagosora et al. Trial Judgement {o
support his submission, but refers to the testimony of expert witness Alison Des Forges given on 18 and

25 Septermnber 2002 in the Bagosaera et al. trial. A review of the Bagosora er al. Trial Judgement suggests that Renzaho -

may be referring to paragraphs 473 and 475.

& Appellant’s Brief, paras. 46, 47, referring to Trial Judgement, paras, 177, 753. See alse AT, 16 June 2010 p. 21.
* Respondent’s Brief, para. 58, referring to Trial Judgement, para. 176, fns. 205-208,

5 See Trial Judgement, para. 176, referring fo Renzaho, T. 27 August 2007 p. 41 and Prosecution Exhibit 24.

®8 See Trial Judgement, para. 178, referring ro Prosecution Exhibits 37 gnd 38,

5 Trial Judgement, para. 177 (emphasis in original).

8 Trial Judgement, paras. 165, 169-179.
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{c) JInyvenzi

34, Renzaho submits that in the Bagosora et al. case, the Judges heard Witness DB testify that,
in a radio broadcast, Renzaho indicated that there were still Inyenzi hiding at the Centre Saint-
André, which prompted soldiers to select, remove, and kill Tutsis who had sought refuge there.®
He submits that although the existence of this broadcast was never alleged in his own trial, the
Presiding Judge nonetheless questioned him on the use and meaning of the term Jnyenzi.”® Renzaho
contends that by equating the term Inyenzi with non-combatant Tutsis, the Trial Chamber concluded

that he had genocidal intent.”

35. The Prosecuotion responds that the Trial Chamber heard sufficient evidence to establish
Renzaho’s genocidal intent, without requiring resort to Witmess DBI's evidence in the Bagosora et

al. trial.”

36. Renzaho’s submissions on this point are vague and unsubstantiated. He refers to a transcript
of his own testimony to supporl his assertion that the Presiding Judge questioned him on the use
and meaning of Inyenzi.” However, a review of the cited portion of the transcript reveals that it was
the Prosecution who put those questions fo Renzaho. The only time the Presiding Judge put a
question to Renzaho on the issue of the term Jnyenzi was to repeat the Prosecution counsel’s

question when a portion of Rerzaho’s answer was inaudible in English for technical reasons.’”

37.  In any case, the Appeals Chamber notes that the term Inyenzi appeared in this case in
Prosecution Exhibit 50” and was used by Prosecution Witnesses ACS,”® ATQ,”” AWE,™ AWO,”
BUO,EO DBN,BI SAF,82 UB ,83 and UI,EM as well as Defence Witnesses HIN®® and ’WO’W,86 and even

% Appellant’s Brief, para. 48, referring to Bagosora et al. Trial Judgement, para. 1593.
7 Appellant’s Brief, paras. 49, 50, referring to Renzaho, T. 30 August 2007 (French) pp. 5%, 60. The corresponding
],:uages in the English transcript are 54 and 55.
' Appellant’s Brief, para. 51, referring to Trial Judgement, para. 252.
= Respondent’s Brief, para, 38, referring to Trial Judgement, paras. 761, 763, 769.
" Appellant’s Brief, paras. 49, 50, referring to Renzaho, T. 30 August 2007 (French) pp. 39, 60. The corresponding
ages in the Enghish transcript are 54 and 55,
* Renzaho, T. 30 August 2007 pp. 54, 55. The Appeals Chamber notes that the French transcript does not reveal a
similar technical problem to have occurred in respect of the French interpreter, and that Renzaho’s full answer was
heard and interpreted in French. Renzahe, T. 30 August 2007 pp. 59, 60 (French}. As such, in the French transcript the
Presiding Judge’s question does not appear to have been prompted by a need for repetition. As the Presiding Judge in
this case (Erik Mgse) communicated to the Parties in English, he would have relied on the English interpreter in court,
and therefore the Appeals Chamber considers the English (ranscript as authoritative on the point of what prompted him
to ask the question.
™ Trial Judgement, paras. 173, 428, 357. Prosecution Exhibit 50 is a transcript of a 12 April 1994 Radio Rwanda
interview with Renzaho,
" Trial Judgement, paras. 265, 379.
" Trial Judgement, para, 384,
" Trial Judgement, paras. 123, 168, 172.
” Trial Judgement, paras. 606, 649,
5 Trial Judgement, paras. 322, 525, 554, 621, 645.
¥ Trial Judgement, para. 345,

” J
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Renzaho imself.®” It was therefore open to the Trial Chamber to question the meaning and use of

the term. Renzaho’s submission is accordingly dismissed.

(d) Weapons

38. Renzaho submits that in the Bagosora er al. case, Witness AAA testified that he participated
in a meeting led by Renzaho during which General Kabiligi promised to distribute weapons in
collaboration with Renzaho.®® He contends that this witness’s testimony must have influenced the

Judges in assessing the Prosecution’s allegations against him.*

39. The Appeals Chamber considers Renzaho's submission on this peint to be vague and
speculative. In making this argument, he fails to identify which of the Prosecution’s allegations

against him he is referring to, or provide any reference to the Trial Judgement.
40. This argument is accordingly dismissed.
(¢) Interahamwe

41, Renzaho submits that both the Bagosora et al. and Renzaho Trial Chambers believed
Prosecution Witness XXY's testimony, given during both trials, on the training of Interahamwe.™
He contends that under the circumstances, the Renzaho Trial Chamber should have either recused
itself, or invited him to attend Witness XXY s testimony in the Bagosora et al. trial and given him a
chance to r<35pond.9] Renzaho further contends that Witness XXY's testimony in the Bagosora et al.

trial was prejudicial to him and violated the presumption of innocence.”

42, The Prosecution responds that the Trial Chamber in this case heard sufficient evidence to

find Witness XXY’s testimony regarding Renzaho’s involvement in encouraging and supporting

8 Trial Judgement, para. 669.

¥ Trial Judgement, paras. 168, 172.

8 Trial Judgement, para, 373.

¥ Trial Judgement, paras. 274, 275.

Sf Trial Judgement, para. 401.

¥ Trial Judgement, para, 139.

% Appellant’s Brief, para. 52.

8 Appeilant’s Brief, para. 53.

. Appellant’s Brief, para. 54, referring to Trial Judgement, paras. 87, 89, 108 and Bagosora et al. Trial Judgement,
para. 467, fn. 518,

: Appellant’s Brief, para. 55. The Appeals Chamber notes that Renzaho’s language is somewhat broader in that he
appears to assert that he should have been called to attend the hearings of any witness incriminating him in other trials
{"ces témoins Uincriminant”). However, as his specific reference is limited to Witness XXY in the present section, the
Appeals Chamber will only consider his arguments in relation to this witness.

s Appellant’s Brief, para. 55.
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the training of Interahamwe “generally coherent and credible”, despite Renzaho’s challenges to the

h

witness’s credibility and the evidence of Defence witnesses on the same issue.”

43. Renzaho provides no support for his assertion that a Judge, hearing two cases, must recuse
himself or herself when a witness in the first case gives evidence against the accused in the second
case. Renzaho similarly fails to support the proposition that the accused in the second case must be
givén a chance o respond to the witness’s evidence in the first case. The Appeals Chamber recalls
that the principles of fair trial require that both the prosecution and accused have knowledge of and
the opportunity 1o comment on the evidence adduced by the other party.* However, this does not
entail an accused’s right to pariicipate in any other proceedings in which his or her name may be
mentionéd. Moreover, the Appeals Chamber recalls that Judges are not disqualified from hearing
two or more cases arising out of the same series of events and involving similar evidence.”
Consequently, Judges hearing similar evidence may hear the same wilnesses in more than one trial,
As previously recalled, in the absence of evidence to the contrary, Judges are presumed to be

impartial when ruling on the issues before them, relying solely and exciusivcly on the evidence

adduced in each particular case.”

44, The Appeals Chamber notes that the Bagosora et al. Trial Chamber did not make any
adverse findings against Renzaho on the basis of Witness XXY’s testimony about the training of
Interahamwe. Rather, the Bagosora et al. Trial Chamber merely recalled the Prosecution’s evidence
of military and civilian authoritics providing training and weapons to civilians from 1992 through
April 1994,” without evaluating Witness XXY’s reliability on this issue. The Appeals Chamber
further notes that with respect to most of the other issues that Witness XXY testified to, the
Bagosora et al. Trial Chamber found his credibility to be questionable and his evidence
unreliable.”® In the Renzaho trial, however, the Trial Chamber considered Witness XXY s evidence
3 89

to be “generally coherent and credible”,” and relied on it to find that Renzaho permitted and

encouraged /nterahamwe to receive military training in 1993.'" The Trial Chamber specified,

> Respondent’s Brief, para. 58, referring to Trial Judgement, paras. 108, 113, 115.

® Cf. Nahimana et al. Appeal Judgement, para. 181,

¥ Karera Appeal Judgement, para. 378, referring to Nahimana et al. Appeal Judgement, para. 78,

% Karera Appeal Judgement, para. 378, referring to Nuhimana et al. Appeal Judgement, para. 78. This principle would
allow refiance on judicially noticed facts and facts not in dispute.

°7 Bagosora et al. Trial Judgement, para. 467, fn. 518.

" Bagosora et al. Trial Judgement, paras. 1773 (killings at the Kabgayi Religious Center), 1845, 1846 {prevention of
humanitarian aid to Tutsis), 1895-1898 {sighting of Kabiligi, August),

% Trial Judgement, para. 108.

% Trial Judgement, paras. 107-115,

13
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however, that supporting a youth organization does not in itself constitute a crime under the

Statute.'!

45. The Appeals Chamber considers that the treatment of Witness XXY’s testimony was
particular to the case in which it was given. There is no indication that the Trial Chamber in this
case was influenced by Witness XXY's testimony in the Bagosora et al. trial. Accordingly, the
Appeals Chamber finds that Renzaho has failed to demonstrate that Witness XXY’s testimony in

the Bagosora et al. trial was prejudicial to him or violated his presumption of innocence.

(f) Radio Broadcasts

46.  The Trial Chamber found that Renzaho “made public pleas to re-establish order and for
killings to come to an end.”"%? It also considered, however, that: (1) these broadcasts appzared to be
intended to restore the government’s public image rather than constituting a genuine atlempt to
control the ethnically targeted killings; (2) Renzaho’s instructions appeared to be intended to kalt
killings where they targeted the population that was sympathetic to the government and that
Renzaho sought to mobilise against the “enemy”; and (3) “Renzaho was capable of giving precise
instructions when there were specific segments of the population for which he had concern.”'” The
Trial Chamber further noted that “none of Renzaho's pleas called for an end to the attacks on and

killings of Tutsi civilians who he knew were dying en masse.” ™

47.  Renzaho submits that the Trial Chamber contradicted itself in finding that none of his pleas
over the radio called for an end to the attacks on and killings of Tutsi civilians, despite having
recognized that “[he] had made public pleas 10 re-establish order and for killings to come to an
end”.'® He contends that no reasonable trier of fact could have reached these conclusions in view
of the fact that Hutu moderates were also killed and that his messages were addressed to all
Rwandan citizens.'® He concludes that the Trial Chamber’s manifestly unfavourable interpretation

violated the presumption of innocence and demonstrated bias."”

' Trial Judgement, para. 115.
' Trial Judgement, para. 184.
103 Tral Judgement, para. 184,
™ Trigl Judgement, para. 184 (emphasis added).

' Aopellant’s Brief, para. 42, referring to Trial Judgement, para. 134.

1 appellant’s Brief, paras. 42-44.

o7 Appellant’s Brief, para. 44. The Appeals Chamber notes that Renzaho's allegations of bias in respect of the Trial
Chamber’s findings on radio broadcasts are not specifically linked fo evidence presented in the Bagosora et al. or

Karera cases.

14
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48. The Prosecution responds that the Trial Chamber heard sufficient evidence to find that the

true aim of Renzaho’s broadcasts was to restore the government’ s public image.108 It submits that

Renzaho does not show that this finding is unreasonable on the evidence heard ia this case.'”

49, The Appeals Chamber sees no conatradiction in the Trial Chamber’s findings. That these
conclusions were unfavourable to Renzaho does not in itself demonstrate bias or a violation of the

presumption of innocence.
D. Conclusion

50. For the foregoing reasons, the Appeals Chamber dismisses Renzaho’s Second Ground of

Appeal.

1% Respondent’s Brief, para. 58, referring to Trial Judgement, para. 184.
* Respondent’s Brief, para. 58.

i3
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IV. ALLEGED LACK OF NOTICE (GROUND OF APPEAL 1; GROUNDS
OF APPEAL S, 6,10,11, AND 12 IN PART)

51. At trial, Renzaho raised several objections regarding _fhe form of and defects in the
Indictment.'" The Trial Chamber considered them and concluded that the Indictment was not
defective, that Renzaho had reasonable notice of all material facts underpinning his convictions,
and thal the Defence’s “conduct during the course of the trial and in their final submissions reflect

that they have a complete understanding of the case.” !

52. Renzaho submits that the Trial Chamber erred in law in convicting him despite a number of

defects, including vagueness, in the Indictment.'?

He argues that the Indictment was insufficiently
precise in relation to his superior responsibility, and that he thus lacked noLiccl of the events at
Centre d’Etude de Langues Africaines (“CELA™), the events at Sainte Famille, the civil defence
system, roadblocks, the distribution of weapons, rapes, and the killings which formed the basis for
his conviction for murder as a serious violation of Article 3 common to the Geneva Conventions

and of Additional Protocol I

A. Applicable Law

53. The Appeals Chamber recalls that the charges against an accused and the material facts
supporting those charges must be pleaded with sufficient precision in an indictment in order to
provide notice to an accused.’” Whether a fact is “material” depends on the nature of the
Prosecution’s case.’” The Appeals Chamber has previously held that where it is alleged that the

accused planned, instigated, ordered, or aided and abetted the planning, preparation, or execution of

"¢ See Trial Judgement, paras. 29-31. See also The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1,
Requlélte en exception priéljudicielle pour vices de forme de lacte d'accusation, 31 March 2006 {confidential)
(“Preliminary Motion™); Mémoire final de la diélfense, 15 November 2007 {"Defence Closing Brief”), paras. 70-204.
The Initial Indictment in this case was issued on 23 October 2002, amended on 11 November 2002, amended again on
1 April 2005, and then amended once more on 16 February 2006, to give the operative Indictment, See Trizl Judgement,
Annex A: Procedural History, paras. 831, 832, 834, 835. See alse supra, Chapter I (Intreduction), fn. 6.

1 See Trial Judgement, para. 32, See also The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, Décision sur
lo requéte en exception préjudicielle pour vices de forme de Dacte d'accusation, 5 September 2006 (“Decision on
Preliminary Motion™); The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-87-31-1, Décision relative g la demande
aux fins de certification d’appel de.la décision du 5 septembre 2006 en vertu de Uarticle 72(B), 25 October 2006
(“Decision on Certification of Decision on Preliminary Motion™). The Trial Chamber also noted that the Defence did
not point to any contemporaneous objections made at trial that it lacked notice of any of the evidence which was
presented or that the evidence fel} outside the scope of the Indictment, and the Trial Chamber was unable to identify any
such objections with respect to the events which formed a basis of Renzaho’s convictions. See Trial Judgement, para.
31

"2 Notice of Appeal, paras. 8-11; Appeliant’s Brief, para. 2; Brief in Reply, para. 2. See also AT. 16 June 2010 pp. 12-
16.

U3 Karera Appeal Judgement, para. 292, Muvunyi Appeal Judgement, para. 18; Seromba Appeal Judgement,
paras. 27, 100, See also Simba Appeal Judgement, para. 63, referring to Muhimana Appeal Judgement, paras. 76, 167,
195 and Gacumbitsi Appeal Judgement, para, 49,
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the alleged crimes, the Prosecution is reqguired to identify the “particular acts” or “the particular
115

course of conduct” on the part of the accused which form the basis for the charges in question.

54. When an accused is charged on the basis of Article 6(3) of the Statute, the material facts
which must be pleaded in the indictment are:
(i) that the accused is the superior of sufficiently identified subordinates over whom he had

effective control - in the sense of a material ability fo prevent or punish criminal conduet — and for
whaose acts he is alleged to be responsible;

(i1} the criminal acts committed by those others for whom the accused is alleged to be responsible;

(iii} the conduct of the accused by which he may be found to have known or had reason to know
that the crimes were about to be committed or bad been commitied by his subordinates; and

(iv) the conduct of the accused by which he may be found to have failed to take necessary and
reasonable measures to prevent such acts or to punish the persens whe committed them. "

As regards this last element, it will be sufficient in many cases to plead that the accused did not take

any necessary and reasonable measure to prevent or punish the commission of criminal acts.”!’

55. An indictment which fails to set forth the specific material facts underpinning the charges
against the accused is defective.!' The defect may be cured if the Prosecution provides the accused
with timely, clear, and consistent information detailing the factual basis underpinning the chargf:.119
However, a clear distinction must be drawn between vagueness in an indictment and an indictment
omitting certain charges altogﬁthﬁ:r.120 Omitted charges can be incorporated into the indictment only

by a formal amendment pursuant to Rule 50 of the Rules.'”!

"% Karera Appeal Judgement, para, 292; Nahimana et al. Appeal Judgement, para. 322; Ndindabahizi Appeal
Judgement, para. 10; Ntagerura et al. Appeal Judgement, para. 23.

"% Karera Appeal Judgement, para. 292; Seromba Appeal Judgement, para. 27, referring to Ntagerura et al. Appeal
Judgement, para. 25.

V& Muvunyi Appeal Judgement, para. 19. See also Nahimana et al. Appeal Judgement, para. 323; Nragerura et al.
Appeal Judgement, para. 26, referring to Blaskic Appeal Judgement, para, 218 and Naletili¢ and Martinovic Appeal
Judgement, para. 67.

17 Nahimana et al, Appeal Judgement, para. 323,

M8 Karera Appeal Judgement, para. 293; Nagerura er al. Appeal Judgement, para, 22, Niyitegeka Appeal Judgement,
para. 195; Kupreikic et al. Appeal Judgement, para. 114,

' Karera Appeal Judgement, para. 293; Mwvunyi Appeal Judgement, para. 20, referring to Seromba Appeal

Judgement, para. 100, Simba Appeal Judgement, para. 64, Muhimana Appeal Judgement, paras. 76, 195, 217, and
Gacumbitsi Appeal Judgement, para. 49. See ulso Ntagerura et al. Appeal Judgement, paras. 28, 65.
20 Karera Appeal Judgement, para. 293: Ntagerura et al. Appeal Judgement, para, 32. See also Muvuny! Appeal
Judgement, para. 20, referring to The Prosecutor v. Théoneste Bagesora et al., Case No. ICTR-28-41-AR73, Decision
on Aloys INtabakuze's Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I Deecision
on Motion for Exclusion of Evidence, 18 September 2006 (“Bagosora et al. Interlocutory Appeal on Questions of Law
Decision™), para. 30.

2 Karera Appeal Judgement, para. 293; Nragerura et al. Appeal Judgement, para. 32. See also Muvunyt Appeal
Judgement, para. 20, referring to Bagosora et al. Interlocutory Appeal on Questions of Law Decision, para. 30,
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56. Objections based on lack of notice should be specific and timely.'* Blanket objections that
“the entire indictment is defective” are insufficiently Speciﬁc.123 When an appellant raises a defect
in the indictment for the first time on appeal, he or she bears the burden of showing that his or her
ability to prepare his or her defence was materially i:rnpaired.124 When, however, an accused has
previously raised the issue of lack of notice before the Trial Chamber, the burden rests on the
Prosecutor t¢ prove on appeal that the ability of the accused 1o prepare his or her defence was not

. ‘ . 1
materially impaired. 123

B. Preliminary Matter: Whether the Issue of Notice Was Exhansted at Trial

57. The Prosecution submits that Renzaho’s arguments concerning defects in the Indictment
were exbausted at trial and are simply repeated on appeal without showing any error warranting

appellate intervention. 26

58. Renzaho does not reply to this submission.

59. The Appeals Chamber recalls that a party cannot merely rapcai arguments on appeal that did
not succeed at trial, unless it can demonstrate that the Trial Chamber’s rejection of those arguments
constituted an error warranting the intervention of the Appeals Chamber.'” Arguments which do
not have the potential to cause the impugned decision to be reversed or revised may be immediately

dismissed by the Appeals Chamber and need not be considered on the merits,*®

60. The Appeals Chamber notes that Renzaho refers several times to submissions that he made

at trial.!®

While it is legitimate to make such references for the sake of demonstrating that
arguments were already before the Trial Chamber, the Appeals Chamber will only entertain
arguments demonstrating an error by the Trial Chamber. The Appeals Chamber is not persuaded,

however, by the Prosecution’s blanket assertion that Renzaho’s arguments on appeal relating to

2 Bagasora et ul. Interlocutory Appeal on Questions of Law Decision, para. 46,
12 Bago.sora et al, Interlocutory Appeal on. Questions of Law Decision, para. 46.
? Nahimana et al. Appeal Judgement, para. 327.

** Nahimana et al. Appeal Judgement, para. 327.

18 Respondent’s Brief, paras. 23, 25, 26, referring to Preliminary Motion, Decision on Preliminary Motion and
Defence Closing Brief, paras, 70-204, The Prosecution also submits that Renzaho generally contends in his Appeliant’s
Brief that “the [Trial] Chamber erred in law in allowing an Indictment which had been varied several times”, and that
this issue was also dismissed at irial. Respondent’s Bref, para. 24, referring to Appellant’s Boef, paras. 3, 31, 32 and
Trial Judgement, paras. 33, 34, However, a review of the relevant portions of the Appellant’s Brief does not suggest
that Renzaho is advancing this argument on appeal.

T Rarera Appeal Judgement, para. 11, referring to Muvunyi Appeal Judgement, para. 1] and Martic Appeal
Judgement, para. 14.
¥ Karera Appeal Judgement, para. 11, referring to Muvunyi Appeal Judgement, para. 11 and Orid Appeal Judgement,

ara. 13.

Fas See Appellant’s Brief, paras, 8, 11, 15, 21, 25, referring to Defence Closing Brief, paras. 417, 473, 532, 575, 578,
580, 597-601, 654-656, 724-728, 934- 936
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notice are limited to those he made at trial. Bearing inp mind the aforementioned principles, the

Appeals Chamber will examine each of Renzaho's contentions in turmn.

C. Superior Responsibility

61. At trial, Renzaho argued that the Indictment was insufficiently precise in outlining the

perpetrators gver whom he allegedly had authority. 130 111 this respect, the Trial Chamber found that;

The Indictment identifies Renzaho’s subordinztes by general category and contains additional
specificity in the relevant paragraphs referring to the crimes by providing specific names and
further geographical and temporal limitations for broader categories of assailants such as
militiamen. In the context of this case, and given the nature of the attacks, the Chamber is not
convinced that the Prosscution could have provided more specific identification, in particular in
relation to the vast network of roadblocks throughout Kigali. Accordingly, the Chamber is
satisfied that the Indictment provides reasonable notice of the individuals alieged 10 be Renzaho’s
subordinates.'!

[...]

The Chamber is satisfied that Renzaho exercised effective control and was a superior over the
local officials within his prefecture, including sub-prefects, bourgmestres, conseillers,
responsables de cellule and Nyumba Kumi (ten-house leaders) as well as prefecture and commune
employees such as the urban police. In reaching this conclusion, the Chamber has considered that,
by virtue of his position as prefect and with his high military rank, Renzaho was clearly an
important and influential authority of the Rwandan government entrusted with the administration
of a key strategic location during a time of war. [...] [There was also] strong circumstantial
evidence, confimned by what followed, that in the wake of war all resources of local

administration would be effectively placed under the authority of the prefect and local military

commanders at least with respect to the government's afforts 1o combat the “enemy”.'*

62. Cn appeal, Renzaho submits that the Trial Chamber erred in law when it considered that the
Indictment was sufficiently precise as to the individuals alleged to be his subordinates, even though
it found him to exercise effective control over a much narrower category of persons.’” He argues
that this demonstrates that, like the Defence, the Trial Chamber was unable to precisely identify his
subordinates on the basis of the Indictment alone.’” He contends that these defects in the
Indictment prevented him from adequately investigating the alleged superior-subordinate
relationships, and permitted the Prosecution to change its case in relation to material elements such

as roadblocks, rapes, and murders at Sainte Famille.'*

63. The Prosecution responds that Renzaho's contentions are unfounded, and that Renzaho
repeats submissions made at trial, which should be dismissed."®® It submits that in the context of

this case and given the nature of the attacks, the Trial Chamber properly considered the Ievel of

" Trjal judgement, para. 749.

" Trial judgement, para. 751.

%2 Trial Judgement, para. 733.

> Appellant’s Brief, para. 30, referring to Trial Judgement, paras. 751, 753.
% Appellant’s Brief, para. 30.

% Appeltant’s Brief, paras. 30, 31,
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specificity required tﬁﬁ;ufﬁciently identify Renzaho’s alleged suberdinates and properly determined
that the Indictment ;Jfovidcd reasonable notice of the identity of his alleged subordinates.”’ The
Prosecution adds that Renzaho does not show that he did not receive sufficient notice of any of the
material facts underpinning the charges against him, or of his responsibility for each of the crimes
for which he was convicted. ™

64, The Appeals Chamber recalls that when an accused is charged on the basis of Article 6(3) of
the Statute, one of the material facts which must be pleaded in the indictment is *that the accused is
the superior of subordinates sufficiently identified, over whom he had effective control [...] and for
whose acts he is alleged to be re:sponsibha”.139 A superior need not necessarily know the exact
identity of the subordinates who perpetrate crimes in order to incur Hability under Article 6(3) of
the Statute.'*® The Appeals Chamber has held that physical perpetrators of the crimes can he

identified by category in relation to a particular crime site.!!

63. Paragraphs 2(A)(iii), (B), and (C) of the Indictment plead that at all times referred to in the
Indictment, Renzaho had de jure and de facto control over: bourgmésrres; conseillers de secteur;
responsables de cellule; Nyumba Kumi (ten-house leaders); administrative personnel; gendarmes;
communal police; Interahamwe; militias;, armed civilians; and all armed forces under his command
as Colonel in the Forces Armées Rwandaises (“FAR”) and as a member of the crisis committee.
Paragraphs 24, 48, 52, 59, and 61 of the Indictment, which form a chapeau pleading to the concise
statements of facts concerning Renzaho's superior responsibility under each Count, also identify the
following persons or categories of persons as his subordinates: the leaders and members of the
FAR, including Major Nyirahakizimana; the Presidential Guard; /nterahamwe, including Odette
Nyirabagenzi, Angéline Mukanduliye, and Ngerageza; the Civil Defence Forces; communal police;
civilian militias; local administrative officials; other soldiers and militiamen; other known
participants, such as Father Wenceslas Munyeshyaka and Bishop Samuel Musabyimana, and other
unknown participants.]‘"1 In addition, each paragraph relevant té a specific crime further identifies

Renzaho’s subordinates alleged to have perpetrated the crime, '’

1% Respondent’s Brief, paras. 27, 28, 34.
37 Respondent’ s Brief, paras. 29-32.
"% Respondent’s Brief, para. 33.
1 Muvwlyi Appeal Indgement, para. 19 {emphasis added).
Muvunyt Appeal Judgement, para. 53, referring to Blagojevic and Jokic Appea] Judgement, para. 287,
! See, e.g., Simba Appeal Judgement, paras. 71, 72.
182 Major Nyirahakizimana, Angéline Mukandutiye, Ngerageza, and Bishop Samuel Musabyimana are only specified at
paragraph 24, Odette Nyirabagenzi is only specified at paragraphs 24, 48, and 61, Father Wencesias Munyeshyaka is
only specified at paragraphs 24, 48, 52, and 61.
1% See Indictment, paras. 25-43, 49-51, 53-55, 60, 63-65.
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66. The Appeals Chamber finds that the Indictment therefore clearly identified Renzaho’s
subordinates, including specific individuals and categories thereof. Renzaho essentially contends
that the list of identified subordinates was too long, thus preventing him from adequately
investigating all the alleged superior-subordinate relationships, in particular those on the basis of
which he was ultimately convicted. This contention is unsubstantiated. Renzaho does not explain
how he was prevented from efficiently investigating the specific events underlying the charges
based on the evidence disclosed to him before the start of the trial. Renzaho’s contention that the

Prosecution was able to change its case in relation to certain alleged crimes is also unsubstantiatad.
67. Renzaho’s contentions in this respact are therefore without merit.
D. CELA

68. The Trial Chamber convicted Renzaho pursuant to Article 6(1) of the Statute of aiding and
abetting and ordering genocide for the killing of approximately 40 Tutsi civilians at CELA around
22 April 1994.'* It also found Renzaho guilty of murder as a crime against humanity pursuant to
Article 6(1) of the Statute for aiding and abetting and orcléring the killing of Charles, Wilson, and
Déglote Rwanga, who were among the approximately 40 Tutsi civilians killed.'® The Trial
Chamber also found that the Interahamwe who killed these Tutsi civilians were Renzaho’s
subordinates at the time of the attack and therefore found Renzaho liable as a superior for these

crimes, '

69. Renzaho contends that the vagueness of the Indictment in relation to the events at CELLA
prevented him from knowing exactly the Prosecution case against him. "7 Renzaho submits that the
Trial Chamber erred in law by dismissing Prosecution Witness BUO’s allegation that Renzaho
coﬁmﬁllcd crimes at CELA on 21 April 1994'* on the sole basis of Witness BUO's lack of
credibility, without finding that the Indictment was defective as to the date and the elements of the

. 14
alleged crime. ¢

70. The Prosecutior responds that the Indictment pleads dates and crime scenes with sufficient

precision and provides the names of victims and perpetrators where it was reasonable to do so.'*

" Trial Judgement, paras. 770, 779.

13 Prial Judgement, para. 789.

Y Tral Judgement, paras. 770, 779, 78%. See ulso infra, Chapter X111 (Alleged Errors Relating to Legal Findings),
Section A (Preliminary Issue).

i Appellant’s Brief, para. 8, referring to Defence Closing Brief, para, 473,

148 Appellant’s Brief, para. 9, referring to Indictment, paras. 20, 21, 38, 45.

"% Appellant’s Brief, para. U, referring to Trial Judgement, para. 413 and Indictment, paras. 20, 21, 38, 45.

10 Respondent’s Brief, paras. 36, 38.
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71. The Appeals Chamber notes that the Trial Chamber expressed “doubts as to whether the

events [at CELA] on 21 April were charged in the Indictment”,""

and considered it to be incurably
ambiguous in this respect.'”” The Trial Chamber nevertheless chose to consider Witness BUQ's
evidence about an attack at CELLA on 21 April 1994 for contextual purposes, given its immediate
temporal proximity to the 22 April 1994 attack at CELA.™ Tt concluded that Wimess BUO's
allegations about the 21 April 1964 attack were not proven beyond reasonable doubt and dismissed

them. >

The Appeals Chamber recalls that evidence in support of material facts not pleaded in an
indictment may not form the basis for a conviction, but may be admitted to the extent that it is
relevant to the proof of other allegations pleaded in the indictment.'®® The Appeals Chamber

therefore finds no error in the Trial Chamber’s approach.

72.  Renzaho further argues that the Trial Chamber erred in law in finding that Odette
Nyirabagenzi, Angéline Mukandutiye, Father Munyeshyaka, soldiers, and Interahamwe were his
subordinates, despite the lack of precision in the Indictment regarding the nature of Renzaho’s

relationships with them and the authority he could have had over them. "

73, The Appeals Chamber notes that the Trial Chamber found that Renzaho, “by his own
actions and through the assistance of Angfé]line Mukandutive and Odette Nyirabagenzi, ordered
Iriterahamwe to engage in a targeted selection of Tutsi men”."”” With respect to soldiers and Father
Munyeshyaka, the Trial Chamber was unable to reach any definitive conclusions as to their

158

participation in the events at CELA """ As found below, Renzaho’s conviction for the killing of

Tutsis at CELA was based on his authority over /nterahamwe, not Angéline Mukandutiye, Odetie

Nyirabagenzi, Father Munyeshyaka, or soldiers. '

74, Paragraphs 2(A)(iii), (B), and (C) of the Indictment plead that Renzaho bad de jure and de

facte control over, inter alia, conseillers de secteur, Interahamwe, and armed forces, “in that he

! Trial Judgement, para. 408.

"7 Trjal Judgement, fn. 482,

158 Trial Judgement, para. 408.

1% Tral Judgement, paras. 413, 414.

155 See Arséne Shalom Ntahobali and Pauline Nyiramasuhuko v. The Prosecutor, Case No, ICTR-97-21-AR73,
Decision on the Appeals by Pauline Nyiramasuhuko and Arséne Shalom Ntahobali on the “Decision on Defence Urgent -
Motion to Declare Parts of the Evidence of Witnesses RV and QBZ Inadmissible”, 2 July 2004 (“Niahobali and
Nyiramasuhuko Decision on Interiocutory Appeal on Admissibility™), para. 15,

13 Appellant’s Brief, paras. 9, 10, referring to Trial Judgement, para. 434.

'37 Trial Judgement, para. 434.

138 See Trial Judgement, para. 424 (hoiding that “[t]he fundamental features of this evidence demonstrate that Renzaho
held a position of authority, and at a minimum, oversaw Inferahamwe and possibly soldiers and gendarmes, in
executing this highly coordinated operation directed at separating Tutsi men from women and children,”}(emphasis
added). See olso Trial Judgement, para. 435 (where the Trial Chamber had “doubts” about the role of Father
Murnyeshyaka: "Turning to other prominent individuals that allegedly were present, the Chamber has doubts about the
nature and extent of Father Wenceslas Munyeshyaka’s role.”).
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could order such persons to commit or to refrain from committing unlawful acts and could
discipline or punish them for unlawful acts or omissions”. This was the nature of Renzaho’s alleged
relationship with and effective control over the Interahamwe for whose crimes at CELA he was

held responsible, The Appeals Chamber finds no imprecision in the Indictment on these matters.

75, Renzaho’s contention that he could not know the Prosecution case against him with respect

to events at CEL A therefore fails.
E. Sainte Famille

76. The Trial Chamber found Renzaho guilty of genocide and murder as a serions violation of
Article 3 common to the Geneva Conventions under Article 6(1) of the Statute for ordering the
killing of hundreds of Tutsi refogees, including the killing of at least 17 Tutsi men, at Sainte
Famille church on 17 June 1994.'%° Renzaho was also found liable as a superior for these crimes.™®!

More specifically, the Trial Chamber found that:

Interahamwe attacked the Sainte Famille compound on 17 June 1994, starting some time before
noon. Renzaho was present and ordered the [nterahamwe to attack, and later, to stop the killings.
The Interahamwe attackers obeyed his instructions. Several hundred Tuisi refugees were killed.
The attack was conducted in revenge for the RPF operation the night before, in which a nurnber of
refugees were evacuated. Finally, the Chamber has no doubt that at least 17 Tutsi men were
among those killed. That such individuals would be targeted is consistent with the fact that the
atfack was in retaliation to the RPF operation the preceding might. Furthermore, Witness ATQ
noted that most of the survivors were women and children. Both she and Witness AWO testified
that Renzaho told the survivors to clap when the attack had ended. It is telling that Witness AWO
stated that this request was directed specifically to female survivors. The Chamber’s finding is
strengthened by the fact that during the agack on CELA on 22 April 1994, young men were
singied out, taken away and killed "

77. Renzaho submits that the Indictment is imprecise in relation to the 17 June 1994 events at

163

Sainte Famille’® and his role in those evenis.'® He claims that the Trial Chamber erred in Jaw by

convicting him for those events.'®

78. The Prosecution responds that the Trial Chamber’s finding that there was insufficient notice

in pleading the attacks on 17 June 1994 concerned events at Saint Paul, and not events at Sainte

Famille, and that the Trial Chamber noted that the Prosecution pleaded these events scpa]:ately.165

'** See infra, Chapter X {Alleged Errors Relating to the Events at CELA), Section A (Alleged Errors in the Assessment
of the Evidence), para. 444, fnn. $74; Trial Judgement, para. 770.

W0 Trial Judgement, paras. 773, 779, §05, 807,

! Trial Judgement, paras. 773, 779, 806, 807. See also infra, Chapter X111 {Alleged Errors Relating to Legal Findings),
Section A (Preliminary Issue).

% Trial Judgement, para, 663, See also Trial Judgement, paras. 779, 807,

83 Appellant’s Brief, paras. 11-14, referring to Defence Closing Brief, para. 417 and Indictment, paras. 23, 40, 58,

1% Appeliant’s Brief, paras. 13, 14. See also AT. 16 June 2010 pp. 14- 16,

165 Appellant’s Brief, paras. 13, 14.

'€ Respondent’s Brief, para. 39, referring to Trial Judgement, fn. 649.
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79. Contrary to Renzaho’s assertion that the Indictment is imprecise in relation to the

17 June 1994 events at Sainte Famille, paragraphs 23 and 58 of the Indictment clearly allege that,
on or about 17 June 1994, while in the company of Odette Nyirabagenzi and Angéline
Mukandutive, Renzaho ordered, instigated, or otherwise aided and abetted soldiers, militia, and
communal police to attack Tutsi refugees at the Sainte Famille church, many of whom were

killed.'®’

80. Renzaho further claims that the Trial Chamber erred in finding him responsible for the
attack against Sainte Famille despite its finding that paragraphs 23 and 40 of the Indictment were

168

insufficiently specific in relation to the nature and chronology of the attack.”™ In support of this

claim, he asserts that the Trial Chamber concluded that there was in fact only cne attack against the

two sites, Saint Paul and Sainte Famille, which were conﬁgumus.]69

81. Contrary to Renzaho’s contention, the Trial Chamber did not find that the Indictment was
defective in respect of the 17 June 1994 attack at Sainte Famille. Rather, the Trial Chamber was not
convinced that the notice provided in relation to the 17 June 1994 attack at Sainte Famille, which
was pleaded at paragraphs 23 and 40 of the Indictment, was sufficient to also provide notice of the
17 June 1994 attack at Saint Paut.'”

82. In éfdditioh, the Appeals Chamber finds no support for Renzaho’s suggestion that the Trial
Chamber inferred that the Saint Paul and Sainte Famille attacks were in fact one and the same.'”’
While the Trial Chamber recognized the “immediate proximity” of the two sites, it considered that

the attacks were pleaded separately, and it accordingly treated them as such. 172
83. Renzaho’s contentions are therefore without merit.
F. Civil Defence

84. The Trial Chamber found Renzaho guilty of genocide for aiding and abetting and ordering
the killing of Tutsi civilians at roadblocks in Kigali by ordering the establishment of roadblocks,

sanctioning the conduct at them, supporting the killing through the distribution of weapons, and

167 See also Indictment, paras. 20, 36, 37, 40, 60.

%% Appellant’s Brief, paras. 12, 14, referring to Trial Judgement, para. 583, fn. 649. See alsc Brief in Reply, para. 3,

19 Appellant’s Brief, para. 12, referring to Trial Judgement, paras, 579-584, fn. 649.

M THal Judgement, fn. 649 (“For the reasons set forth in relation to the April attack on Saint Paul, the Chamber has
also doubts that Renzaho was provided sufficient notice of the attack there on 17 June 1994, Moreover, it is not
convinced that the notice provided for the 17 June attack on Sainte Famille in paras. 23 and 40 of the Indictment is
sufficient.”).

' Appeliant's Brief, para. 12, referring to Trial Judgement, para. 583, fn. 649.

' Trial Tudgement, fn. 649 (“Notwithstanding Saint Paul’s immediate proximity to Sainte Famille, the Prosecution
chose to plead attacks at Saint Paul and Sainte Famille separately. Thus, there are serious concerns as to the consistency
of the notice as the Indictment distinguishes attacks at both locations.”).
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ordering the killings.173 Renzaho was also found liable as a superior for these crimes,'”* The Trial
Chamber considered that evidence on the planning of Rwanda’s civil defence system and

Renzaho's participation therein lent “further corroboration™ to the evidence that he ordered the

establishment of roadblocks in Kigali.'”

85.  Regarding the civil defence system, Renzaho's alleged involvement therein, and its

connection to the proliferation of roadblocks in Kigali, the Trial Chamber found that:

the evidence does not conclusively show when and to what extent the civil defence structure was
Jformally put mte place. However, there are clear parallels between the planning and preparation of
civil defence which occurred prior to 7 April and the proliferation of roadblocks in Kigali after that
date. Furthermore, Renzaho's involvement in high level meetings and other activities, such as
identifying civilian recruits, concerning the defence of Kigali just days before hostilities resumed
between the povernment forces and the RPT is indicative of his extensive involvement and interest
in matters related to complementary civilians {sic} efforts to defend the city at the relevant time.
Notably, in the varous broadcasts mentioned above, Renzaho referred to the roadblocks in Kigali
as providing security. In the Chamber’s view, the evidence related to plans for the civil defence in
Kigali E}“}’eovidcs circumstantial corroboration that he would have played an important role in such
efforts. :

g6. With regard to Renzaho's effective control over civil defence assailants, the Trial Chamber

stated:

Turning to militiamen, again, the evidence concerning Rwanda’s “civil defence” planning lends
strong circumstantial support to the conclusion that Renzaho had authority over these assailants, in
particular when they were operating as part of [...] Kigali's defensive efforts or engaged in
operations under the authority of or in conjuin]etion with civilian autherities. Nevertheless, the
Chamber is mindful of evidence suggesting that these forces were hastily assembled and were at
times undisciplined. Although the material pertaining to Rwanda’s civil defence system offers
some guidance, there is limited evidence detailing the actual structure and chain of command
governing these forces in all instances, The Chamber instead will assess the circumstances on the
ground in order to determine whether Renzaho exercised effective control over them in the context
of a given incident.’™’

87.  Renzaho contends that the Trial Chamber erred in law when it considered that the evidence
relating to the planning of the civil defence sysiem and his participation therein corroborated his
responsibility for the order to erect roadblocks, even though the allegation did not appear in the

Indictment.'”®

He argues that such corroboration is a result of the vagueness in the Indictment and
falis outside the scope of the Prosecution’s case.””” He submits that the Prosecution accnsed him of
being the chairman of, and therefore responsible for, the civil defence system in Kigali, without

providing details regarding the establishment of the organization, its functioning, the crimes il

' Trial Judgement, paras. 766, 779.

'™ Trial Judgement, para. 767.

17 Trial Judgement, paras, 165, 176.

"™ Trial Judgement, para. 177 {eraphasis in original).

7" Thial Judgement, pata, 756.

1”8 Appellant’s Brief, para. 19, referring to Trial Judgement, para. 165,
% Appellant’s Brief, para. 19,
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committed, or the role he playcd.180 Renzaho further argues that it was by emor of law and as a
result of the defects in the Indictment that the Trial Chamber concluded that he had authority over

the attackers in the context of the civil defence system.'™!

88, The Prosecution responds that details of the establishment of the civil defence system and its
operations are matters of evidence which did not need to be pleaded in the Indictment, and that it
was open to the Trial Chamber to find that Renzahe’s involvement in the civil defence system lent
further corroboration to otherwise credible evidence that he ordered the erection of roadblocks, '™
_ The Prosecution also submits that the Indictment specifically alleges that Renzaho was the
Chairman of the Civil Defence Committee for Kigali-Ville, that members of the civil defence forces

were among his subordinates, and that he acted with them in a joint criminal 6nt81'p1‘i5€.183

80, The Appeals Chamber notes that the Indictment pleads: the participation of, inter alia, civil
defence forces, civilian militias, and Interahamwe in a joint criminal enterprise with Renzaho;'®*
and the involvement of armmed civilians, local citizens, militia, fnterahamwe, and Impuzamugambi
in specific crimes imputed to Renzaho.!® The Indictment also pleads Renzaho’s superior-
subordinate relationship with and effective control over civil defence forces. Paragraph 2{A)ii) of
the Indictment alleges Renzaho’s role as Chairman of the Civil Dcfcncc Committee for Kigali-
Ville. Paragraphs 24, 48, 59, and 61 of the Indictment list, inter alia, Civil Defence Forces, civilian

militias, and Interahamwe among Renzaho’s subordinates.

80. The Trial Chamber did not convict Renzaho for his authority over people who committed
crimes in relation to the civil defence system, but instead relied on evidence of his involvement in
the planning thereof to support its findings on the proliferation of roadblocks and his authority over
militiamen.® Renzaho correctly points out that the Indictment fails to plead the establishment or
functioning of the civil defence system. However, it does not follow that the Trial Chamber was
therefore precluded from considering aﬁy evidence related thereto. The Appeals Chamber recalls
that evidence in support of material facts not pleaded in an indictment may not form the basis of a
conviction, but may be admitted to the extent that it is relevant to prove other allegations pleaded in

the indictment.'®” As such, the Appeals Chamber sees no error in the Trial Chamber’s reliance on

%0 Appellant’s Brief, para. 18, referring to Indictment, paras. 2, 6, 24 and Defence Closing Brief, para. 702.
181 appellant’s Brief, para. 20, referring to Trial Judgement, para, 756.
'*2 Respondent’s Brief, paras. 46, 47,
‘%3 Respondent’s Brief, para. 46, referring to Indictment, paras. 2(A)ii), 0, 24, 44, 48, 52, 36, 59, 61.
"™ Indictment, paras. 6, 44, 56. See alse Indictment, paras. 7-9, 11-13, 15, 16, 21-23, 45-47 (pleading the membership
of militia, local citizens, Interahamwe, and Impuzamugambi in the joint criminal enterprise with Renzaho referred (o at
aragraphs 6 and 44 {and 56) of the Indictment).
¥ Indictment, paras. 7-9, 11-13, 15, 16, 18, 21-23, 28-30, 32, 37-43, 46, 47, 49-51, 53-53, 58, 60, 63-63,
186 See Trial Judgement, paras. 165, 756.
1¥7 See Niahoball and Nyiramasuhuko Decision on Interlocutory Appeal on Admissibility, para. 15.
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evidence relating to the planning of the civil defence system as further corroboration for its findings
that Renzaho ordered the erection of roadblocks and that he had authority over militiamen, as they

were material facts which were pleaded in the Indictment.'*®

91. With respect to Renzahoe’s contention that the Trial Chamber erred in finding that he had

authority “over the attackers in the context of the civil defence”,'®*

the Appeals Chamber considers
this argnment to be unclear. To the extent that Renzaho means that he was found to have authority
over civil defence forces in general, the Appeals Chamber finds nothing in the Trial Jadgement to
support this assertion. In the portion of the Trial Judgement cited by Renzaho, the Trial Chamber
clearly stated that it would determine his effective control over “these assailants™ (i.e. militiamen)
on a case-by-case basis.'*® It then did so with respect to the allegations of his involvement in the
killings at roadblocks, and concluded that the local officials and civilian assailants who built,
supervised, and manned the roadblocks were Renzaho's subordinates under his effective control.'”’
Such conclusions fall well within the scope of the Indictment and the Appeals Chamber sees no

error in the Trial Chamber’s approach.
92. These allegations are accordingly dismissed.
G. Roadblocks

93. The Trial Chamber found Renzaho guilty of genocide for aiding and abetting the killing of
Tutsi civilians at roadblocks in Kigali by ordering the establishment of roadblocks, sanctioning the
conduct at them, and éupporting killings at roadblocks through the distribution of \Jvcapons.]92 This
conviction was based in part on the Trial Chamber’s factual findings that, around 10 April 1994, in
a meeting at the prefecture office (“10 April Meeting™),'” Renzaho ordered local officials to
establish roadblocks, which were used to identify and intentionally kill Tutsi civilians throughout

Kigali, The Trial Chamber further found that Renzaho discussed and advocated the creation of

¥ Indictment, paras. 2{A)iii), 7-10, 25-27.

188 Appellant’s Brief, para. 2(.

" Trial Judgement, para. 756 (“Turning to militiamen, again, the evidence concerning Rwanda’s ‘civil defence’
planning lends strong circumstantial support to the conclusion that Renzaho had authority over these assailants, in
particular when they were operating as part of the Kigali's defensive efforts or engaged in operations under the
authority of or in conjunction with civiiian authorities. Nevertheless, the Chamber is mindful of evidence suggesting
that these forces were hastily assembled and were at times undiscipiined. Although the material pertaining to Rwanda’s
civil defence system offers some guidance, there is limited evidence detailing the actual structure and chain of
command governing these forces in all instances. The Chamber instead will assess the circumstances on the ground in
order to determine whether Renzaho exercised effective control over them in the context of a given incident.”).

! Trial Judgement, para, 767.

' Trial Judgement, para. 766. Renzaho was also found to be liable as a superior for these crimes. See Trial Judgement,
FBIB 767. See also infra, Chapter XTI (Alleged Errors Rslatmg to Legal Findings), Section A (Preliminary Issue).

% Trial Judgement, paras. 164-169,
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roadblocks in subsequent meetings and during various radio broadcasts.'** The Trial Chamber also

inferred that Renzaho ordered the killings at roadblocks.'”

a4, Renzaho claims that the Indictment was defective and that he lacked notice of the date of the
meeting where the decision to erect roadblocks was allegedly made, the meeting’s participants, and

the locations of new roadblocks allegedly erected following other meetings.'™

95. The Prosecution does not address these specific arguments.

96.  Contrary to Renzaho's assertion that he lacked notice of the date and participants of the
meeting where the decision to erect roadblocks was made, the Indictment specifically alleges that
around 10 April 1994, Renzaho convened a meeting at the Kigali-Ville prefecture office where he
ordered conseillers de secteur and responsables de cellule 10 set up roadblocks to identify and kill

Tutsis.’”’

As 1o Renzaho’s claim that he lacked notice of the locations of new roadblocks allegedly
erected following other meetings, the Appeals Chamber considers that such a degree of specificity

was not required in view of the sheer scale of the alleged crimes, '

97 Renzaho argues that the Trial Chamber erred in law in failing to consider that he could not
adequatcly rebut the Prosccution’s allegations because he was simnitaneously charged with holding
the 10 Aprl Meeting, and with acts committed at Kajagari, the distribution of weapons, and
participation in an attack at an orphanage during the period of 9 to 11 April 1994.'° Renzaho
submits that he suffered prejudice from such vagueness because he was deprived of the possibility
of raising an alibi, 2"

98. With respect to the 10 April Meeting, the Appeals Chamber noies that in assessing the
evidence in relation to it, the Trial Chamber considéred that “Renzaho provided a specific
accounting for his days from 9 through 11 April, which did not include the meetings described by
the Prosecution witnesses.”” The Trial Chamber concluded that this did not raise doubt that

Renzaho was at the meeting about roadblocks around 10 April 1994.* Thus, contrary to his

"% Trial Judgement, paras. 165-185, 763-765.

" Trial Judgement, para. 764. The Trial Chamber specificaily found that in view of his authority, his actions in support
of roadblocks, their role in the “defence” of the city, their widespread and continuing operation, as well as his order to
distribute weapons, it was convinced that Renzaho must have equally ordered the killings there,

196 Appellant’s Brief, para. 21, referring to Indictment, para. 7 end Defence Closing Brief, paras, 724-728. See also
Notice of Appeal, para. 56; Appellant’s Brief, paras. 202-207.

7 See Indictment, paras. 9, 26.

"% See Muvunyi Appeal Judgement, para. 38, Muhimana Appeal Judgement, para. 79; Gacumbitsi Appeal Judgement,
para. 30; Kupredkic et al. Appeal Judgement, para. 89,

& Appellant’s Brief, para. 21, referring te Trial Judgement, para. 179, Indictment, para. 15, and Witness AWO,
T. 7 February 2007 pp. 4-6.

2% Appellant's Brief, para. 22,

M Trial Judgement, para. 178, referring to Renzaho, T. 28 August 2007 pp. 43-47, T. 25 August 2007 pp. 55-60.

202 Trial Indgement, paras. 178, 179.
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assertion, Renzaho was not prevented from presenting an alibi. In addition, Renzaho fails to
demonstrate how the fact that the Indictment charged him with maltiple criminal acts that allegedly
occurred during a period of three days (from 9 to 11 Aprii 1994) could amount to vagueness in the

Indictment

99. Renzaho's submissions in this regard are therefore dismissed.

H. Weapons

100. The Trial Chamber found Renzaho guilty of genocide for aiding and abctting the killing of
Tutsi civilians at roadblocks in Kigali by ordering the establishment of roadblocks, sanctioning the
conduct at them, and supporting the killings through the distribution of weapons.2” This conviction
was based in part on the Trial Chamber’s factual findings that, during a meeting at the Kigali-Ville
prefecture office around 16 April 1994 (16 April Meeting”), Renzaho instructed local
administration officials, including conseillers, to collect weapons from the Ministry of Defence for
distribution to select members of the population, knowing that the weapons would further the

killing campaign against Tutsi civilians. %

101. Renzaho contends that the Trial Chamber erred in law in reaching these conclusions despite

295 He submits that the Indictment was defective with respect to:

numerous defects in the Indictment.
the date of the meeting; the identity of the participants who allegedly collected the weapons; the
identity of the people to whom the weapons were ultimately delivered; the purpose of the weapons

distribution; and their use.**®

102. The Prosccution responds that Renzaho’s contention that the Indictment did not provide
sufficient details about the dates of alleged meetings, the names of participants, the recipients of
weapons, and the purpose of distribution was already dismissed at trial. 2" Tt asserts that Renzaho
was provided with sufficient detail to prepare his defence and that he failed to demonstrate

otherwise in his a.ppcal.208

103. The Appeals Chamber notes that paragraphs 16 and 33 of the Indictment allege,

respectively, that:

*® Trial Judgement, paras. 766, 779. Renzaho was also found to be Hable as a superior for these crimes. See Trial
Judgement, para. 767, See alseo infra, Chapter X111 (Alleged Errors Relating to Legal Findings), Section A (Preliminary
{ssue).

%4 THal Judgement, paras. 240-253, 764.

205 Appellant’s Brief, para. 24, referring to Trial Judgement, para. 247,

2% Appellant’s Brief, para. 23, referring to Indictment, paras. 12-16.

07 Respondent’s Brief, para. 33, referring to Decision on Preliminary Motion, paras. 29, 31, 32.

8 Respondent’s Brief, paras. 35-37.
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On or about 16 April 1994 at a meeting at the Kigali-ville prefectural headquarters, Tharcisse
RENZAHO ordered conseiliers to obtain firearms from the Ministry of Defence to be distributed
at the secteur level. These weapons were used by conseillers and militia [...] to kill Tutsi, and by
so distributing firearms Tharcisse RENZAHO planned, instigated, comnmitted or otherwise aided
and abetted genocide.

On or about 16 April 1994 following a meeting at the Kigali-ville prefectural headquarters,
consetllers under the effective control of Tharcisse RENZAHO obtained firearms from the
Ministry of Defen[c]e to be distributed at the sectenr ievel. These weapons were used to kill Tutsi
and Tharcisse RENZAHO failed or refused to take the necessary or reasonable measures to
prevent such acts or to punish the perpetrators thereof.

104, -Thus, contrary to Renzaho's assertion, these paragraphs clearly plead the date of the
meeting; the category of the participants who allegedly collected the weapons; the identity of the
people to whom the weapons were ultimately delivered; the purpose of their distribution; and their

nse. 2

105. Renzaho also claims that the Trial Chamber exceeded the scope of the Indictment by
concluding that he knew that these weapons would further the killings of Tutsis and that their

~ distribution showed the government’s unequivocal support for the massacres of Tutsis. "

106.  This coﬁtention is equally unfounded. Renzaho was convicted of genocide for aiding and
abetting the killing of Tutsi civilians at roadblocks in Kigali. His genocidal intent was pleaded at
the chapeau paragraph of Count 1 of the Indictment. His responsibility for aiding and abetting the
killings of Tutsis was clearly pleaded at paragraph 16 of the Indictment. Iis knowledge of the use
of the weapons, which is relevant to proving intent, and the finding that Renzaho’s act of
distributing weapons showed the government’s position on the killings of Tutsis, which is relevant
to proviag his substantial contribution to these killings, were evidentiary matters which did not need

to be pleaded in the Indictment.*!

107. Finally, under his Sixth Ground of Appeal, Renzaho contends that the Trial Chamber
expanded the charges pleaded in the Indictment by making findings concerning allegations not

212

contained in the Indictment.”* He specifically objects to the Trial Chamber’s findings that: (1) “fi]n
the circumstances, the only reasonable conclusion is that these weapons were intended to be a part
of the war waged against a broad enemy, which included Tutsi civilians™*"” (2) Renzaho's
instructions during the 16 April Meeting “were coupled with an additional order that they be

provided to seclect members of the population”;** and (3) the “distribution [of weapons] formed a

* See Appellant’s Brief, para. 23, referring to Indictment, paras, 12-16,

1% See Appellant’s Brief, para. 24, referring to Trial Judgement, paras. 251-253.
2 Nahimana et al. Appeal Judgement, para. 347,

2 Appellant’s Brief, paras. 249-260.

M3 Appellant’s Brief, para. 252, referring ro Trial Judgement, para. 249.

2% Appellant's Brief, para. 233, referring to Trial Judgement, para. 251.
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distinct part of a plan to mobilise and arm the civilians within their respective communities”.”"* The

Appeals Chamber considers that these conclusions fall well within the scope of the Indictment.

108. Renzaho therefore shows no error warranting appellate intervention.

I. Rapes

109, The Trial Chamber found Renzaho guilty of gcnocide, crimes against humanity, and serious
violations of Article 3 common to the Geneva Conventions and of Additional Protocol II under
Article 6(3) of the Statute based on his failure to prevent the rapes of Prosecution Witnesses AWO
and AWN, as well as Witness AWN’s sister,?!®

110, In particolar, the Trial Chamber found that Witness AWO was repeatedly raped by
Interahamwe, policemen, and soldiers after Renzaho stated that Tutsi women were “food for the
militiamen”,?"” and that Witness AWN and her sister were repeatedly raped by Interahamwe afler
Renzaho stated that it was “lime to show Tutsi women that the Hutus are strong and can do

whatever they wanted to do with them” ¥

111. Renzaho claims that the Indictment was defective, as it lacked detailed information on the
dates, locations, and names of victims and perpetrators of rapes underlying the charges.219 He
contends that, in holding him responsible for the rapes commitied in Rugenge sector, the Trial
Chamber went beyond the charge of superior responsibility and convicted him on the basis of facts
not pleaded in the Indictment, namely, that he incited or instigated the commission of rapcs.220 He
argues that these facts support a theory of individual responsibility which the Prosecution chose not

to pursue, likely because of lack of evidence. ™!

112, The Prosecution responds that the Indictment provided Renzaho with sufficient information
alleging his responsibility as a superior for the rapes of Tutsi women in Kigali-Ville on various

dates.** It submits that although Rugenge sector was not specifically mentioned, Renzaho admitted

s Appellant’s Brief, para. 254, referring to Trial Judgement, para. 253.

218 Trial judgement, paras. 779, 794, 811.

7 Trial Judgement, para, 717, See also Trial Judgement, paras. 709, 712, 774.

28 Trjal Judgement, para. 718. See also Trial Judgement, para. 775. The Trial Chamber found that Witness AWN’s

Tutsi neighbour was also repeatedly raped (see Trial Judgement, para. 718), but does not appear o have convicted

Renzaho for failing to prevent or punish this (see Trial Judgement, paras. 779, 794, 811).

1% Appellant’s Brief, para. 25, referring to Defence Closing Brief, paras. 934-936 and Indictment, paras. 41-43, 52-55,

61-66. See alse Appellant’s Brief, paras. 362-564; AT. 16 June 2010 pp. 12, 13.

20 Appellant’s Brief, paras. 560, 561, 565-567, 570. See also Appellant’s Brief, paras. 26, 27, 668; AT. 16 June 2010
. 13, 58.

=1 Appellant’s Brief, paras. 568, 560.

a0

“= Respondent’s Brief, para. 42. See also AT, 16 June 2010 pp. 31, 32
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that it was one of Kigali-Ville’s 19 sectors.”™ In addition, the Prosecution submits thatl the

Indictment alleges that beiween 6 April and 17 July 1994, Tutsi women and girls were raped
throughout Kigali-Ville by sufficiently identified subordinates who maintained Tutsi women at
houses in central Kigali and compelled them to provide sexunal pleasures in exchange for their

224

safety.” It further submits that Renzaho received clear, consistent, and timely information

detailing the factual basis underpinning the charges against him.?* The Prosecution contends that

Renzaho's arguments therefore lack merit and should be dismissed.**

113. In reply, Renzaho argues that the Indictment does not conform to the jurisprudence of the
Tribunal, as it does not provide sufficient details on the identity of the victims and the
circumstances of the crimes, including their time frame and location. He further contends that as the
Prosecution Pre-Trial Brief was filed before the Indictment, it could not have cured the defects in

the Indictment.””

114. The Appeals Chamber observes that the Trial Chamber did not specify which paragraphs of
the Indictment underpin Renzaho's conviction for the rapes of Witness AWO, Witness AWN, and

Witness AWN’s sister. However, a review of the Trial Judgement suggests that paragraphs 43, 53,

228

and 65 of the Indictment are pertinent.”™™ These paragraphs provide: ™

Interahamwe, soldiers, and armed civilians under the effective control of Tharcisse RENZAHO
maintained Tutsi wommen at houses in central Kigali, where they compelled the women [to] provide
them with sexual pleasures in exchange for the women’s safety on diverse unknown dates during
the months of April, May and June 1994. Tharcisse RENZAHO knew or had reason to know that
these acts were being perpetrated against Tutsi women and he failed or refused to prevent or
punish the perpetrators of these forced sexual acts,

™ Respondent’s Brief, paras. 42, 44, referring to The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T,
Déclaration des admissions de la défense, 21 October 2005, para. 4(a).
2 Respondent’s Brief, para. 42, referring to Indictment, paras. 41-43, 52-55, 65. See also AT. 16 June 2010 pp. 31-33,
* Respondent’s Bricf, paras. 22, 43, referring to summaries of anticipated testimony of Witnesses AWO and AWN
annexed to the Prosecution Pre-Trial Brief. See also AT. 16 June 2010 pp. 32-34,
% Respondent’s Brief, para. 45,
"’ Brief in Repiy, para. 3.
8 The Appeals Chamber notes that Renzaho was charged with two other allegations of sexual violence, both of which
appear to have been considered and rejected by the Trial Chamber. Namely, paragraphs 41, 53, and 63 of the Indictment
contain a general allegation that Renzaho was aware of rapes occurring in April, May, and June 1994 due to the receipt
of reports about rapes from subordinates. The Trial Chamber declined to convict Renzaho on the basis of the receipt of
reports, concluding that “the evidentiary situation about the reporting of rape is unclear” and finding that “the overall
evidence of Renzaho's knowledge is insufficient to make a finding of criminal liability with respect to general evidence
about rape and sexual vinlence in Kigali-Ville prefecture.” Trial Judgement, paras. 734, 735. Further, paragraphs
42, 54, and 64 of the Indictment allege that subordinates of Renzaho compelled Tutsi womern io provide them with
sexual plzasures in exchange for safety at Sainte Famille in April, May, and June 1994, The Trial Chamber concluded
that “it is not established that Renzaho was involved in this event, that those who committed the rapes were his
subordinates, or that Renzaho had sufficient information to establish criminal liability for the erimes.” Trial Judgement,
ara. 727.
% Paragraphs 43, 55, and 65 relate, respectively, to Count 1: genocide, Count I'V: rape as a crime against humanity, and
Count V1: rape as a violation of Article 3 common to the Geneva Conventions of 1949, These paragraphs are essentially
identical, the enly minar differences being typographical.
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115. The Appeals Chamber notes that Renzaho was charged as a superior under Article 6(3) of
the Statute with regard to the facts alleged in paragraphs 43, 55, and 65 of the Indictment.**® When
an accused is charged pursuant to Article 6(3) of the Statule, four categories of material facts must
be pleaded in the Indictment:

(i) that the accused is the superior of sufficiently identified subordinates over whom he had

effective control — in the sense of a material ability to prevent or punish criminal conduct — and for
whose acts he ig alleged to be responsible;

(i) the criminal acts commitied by those others for whom the accused is alleged to be responsible,

(iii) the conduct of the accused by which he may be found to have known or had reason to know
that the crimes were about to be comnmitted or had been committed by his subordinates; and

{iv) the conduct of the accused by which he may be found to have failed to take necessary and
. - ]
reasonable measures to prevent such acts or to punish the persons whe committed them. ™!

The Appeals Chamber considers that the Indictment adequately pleaded the material facts relating

to three of these categorics.

116. In relation to the first category, the Appeals Chamber recalls that a superior need not
néccssarily know the exact identity of his or her subordinates who perpetrate crimes in order to
incur liability under Article 6(3) of the Statute.”®® The Appeals Chamber has held that the physical
perpetrators of the crimes can be identified by category in relation to a particular crime site.”” The
Appeals Chamber considers that the perpetrators of the rapes of Witness AWO, Witness AWN, and
Witness AWN’s sister were adequately pleaded by category.™*

117.  Inrelation to the second category, the criminal act of rape was clearly pleade,d.235

118.  In relation to the fourth category, the Appeals Chamber recalls that it will be sufficient in

many cases to plead that the accused did not take any necessary and reasonable measure to prevent

20 Coe Indictment, paras. 24, 52, 61.

2 Muvunyi Appeal Judgement, para. 19; Nohimana et al. Appeal Judgement, para. 323; Nwagerura et al. Appeal

ludgement, para. 26, referring to Naletilic and Martinovic Appeal Judgement, para. 67; Blafkic Appeal Judgement,
ara. 218.

=2 Muvuryi Appeal Judgement, para. 55, referring to Blagojevic and Jokic Appeal Judgement, parz. 287,

f?’g See, e.g., Simba Appeal Judgement, paras. 71, 72.

** The Appeals Chamber recails that Renzaho was convicted as a superior for the rapes of Witness AWN perpetrated

by Inierahamwe, and the rapes of Witness AWO perpetrated by Interahamwe, soldiers, and policemen. Paragraphs 41,

43, 53, 55, 63, ang 65 of the Indictment plead Renzaho's superior responsibitity for rapes perpetrated by Interahamwe,

soldiers, armed civilians, and “other individuals™ under his effective control. Paragraphs 2(A)(ii1), 24, 52, and 59 plead,

inter alia, policemen (“communal police™) as among those “other individuals” who were Renzaho's subordinates and

over whom be exercised effective control.

*** The Appeals Chamber notes that paragraph 43 of the Indictment is listed under the title “sexual violence”,

paragraph 55 of the Indictiment relates to Count 4, rape as a crime against humanity; and paragraph 65 of the Indictment

relates to Count 6, rape as a violation of Article 3 common to the Geneva Conventions and of Additional Articie I
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or punish the commission of criminal acts.”*® The Appeals Chamber finds the Indictment sufficient

in this respect.

119. However, in relation to the third category, the Appeals Chamber recalls that Renzaho was
found by the Trial Chamber to have reason to know of the rapes due 1o his vocal encouragement of
them.””” The conduct by which Renzaho was found to have reason to know that the rapes were
about to be committed was therefore not pleaded in the Indictment. The failure to include this
material fact in the Indictment renders it defective. The Appeals Chamber will therefore consider
whether this defect was cured by the provision of clear, consistent, and timely information by the

Prosecution.

120. To support its contention that “post-indictment communications” provided Renzaho with
clear, comsistent, and timely notice, the Prosecution relies on its Pre-Trial Brief and two written
statements disclosed in February 2005.7® However, these documents were filed before the Second

Amended Indictment came into force on 16 February 2006.7°

121. Reénzaho contends that the Prosecution Pre-Trial Brief cannot cure a defect in the
Indictment, relying on the Karera Appeal .Tu«:lgf.:nflcnt.24L0 The Appeals Chamber recalls that in the
Karera case, the pre-trial brief, which was filed seven days before the amended indictment, was
found to be incapable of curing a particalar defect therein relating to a murder charge because,
among other things, it was unclear which version of the indictment the pre-trial brief was referring

4 . T
10, creating further confusion.**

122. In the present case, the Appeals Chamber notes that the proposed Second Amended
Indictment was attached to the Motion to Amend filed on 19 October 2005.** On 31 October 2005,
the Prosecution filed its Pre-Trial Brief, specifying that “references to the ‘Indictment’ herein are to

the proposed Second Amended Indictment™.** Further, the Prosecution Pre-Trial Brief and the

€ Nahimana et ol. Appeal Judgement, para. 323.

! See Trial Judgement, paras. 709, 717, 718, 774, 775.

*¥ Respondent’s Brief, paras. 42, 43, referring to The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1,
Interoffice Memorandum, Subject: “Transmission of the unredacted statements for witnesses AWM-1, AWN-1 and
AWO-1 as additional support of Amended Indictment in the Renzaho Case”, 3 February 2005 (confidential)
E;;S February 2003 Disclosure™).

= “Second Amended Indictment”, interchangeable with “Indictment™.

0 A ppellant’s Brief, para, 564,

¥ Korera Appeal Judgement, para. 368, fn. 838.

*2 Farera Appeal Judgement, paras. 367-365.

3 The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-], The Prosecutor’s Application for Leave to Amend
the Indictment pursuani to Rule 50(A) of the Rules of Procedure and Evidence, 19 October 2005 (“Motion ta Amend™).
2 Prosecution Pre-Trial Brief, p. ii (“Preliminary Note™). See also Preliminary Note where the Prosecution indicated
that “[g]iven that no decision has yet been made as to whether leave to amend will be granted, but also in view of the
fact that no trial date has veét been set, the Prosecutor reserves the right to file an Amended Pre-Trial Brief and/or to
amend the Iist of witnesses and/or the list of exhibits filed herein.”
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attached summaries of anticipated witness testimony were clear about which paragraphs of the
proposed Second Amended Indictment they referred to.”* Once the Trial Chamber accepted the
Second Amended Indictment on 16 February 2006, nearly one year before the commencement of
Renzaho’s trial, ™ jts link to the Prosecution Pre-Trial Brief was consolidated. Since there were no
subsequent amendments to the Indictment or the Prosecution Pre-Trial Brief, the Appeals Chamber
considers that the Prosecution Pre-Trial Brief in this case is capable of curing defects in the

Indictment.

123. Tuming to whether the- Prosecution’s communications in fact cured the defect in the
Indiciment, the Appeals Chamber notes that the Prosecution Pre-Trial Brief emphasized that the
receipt of reports of rapes from Renzaho's subordinates constituted his reason to know about the
1'apnzs.247 Although the Prosecution Pre-Trial Brief also noted Renzaho’s encouragement of rapes, it

** The Appeals Chamber further considers that

did so in respect of only two of the relevant Counts.
this new element of the Prosecution’s case was not highlighted in a manner sufficient to give clear
notice to Renzaho that his encouragement now formed the basis for his criminal liability as a
superior.249 The Prosecution Pre-Trial Brief notably failed to clarify that the Prosecution was
relying on Renzaho’s acts of encouragement to infer his mens rea. Absent any indication that
Renzaho’s encouragement was the basis for his reason to know about particular rapes, if is difficult
to conclude that the Defence would have understood that this material fact was the key clement of

the Prosecution’s case.

124.  Moreover, the Prosecution Pre-Trial Brief did not provide consistent notice that Renzaho’s
encouragement of rapes constituted his reason to know, as conceded by the Prosecution on

appeal. > While the summaries of Witnesses AWO’s and AWN’s anticipated testimony annexed to

%5 As indicated in the Preliminary Note, “‘Indictment’” paragraph numbers guoted refer [to the proposed Second

Amended Indictment], but are followed, where applicable, by the paragraph number in the existing Amended
Indictment in square brackets to assist both the Accused and the Trial Chamber.”

346 The trial in this case started on 8 January 2007. Trial Judgement, Annex A: Procedural History, para. £37.

7 See Prosecution Pre-Trial Brief, paras. 114 (“Jt is the Prosecution’s case that by virtue of the reports made to him by
his Bourgmestres and Conseillers, the Accused knew or had reason to know that these acts of sexual violence were
occurring.”)(emphasis added), 141 (“The Prosecution asserts that the Accused knew or had reason to know that these
acts were being carried out not only because these houses were notorious, but also because their existence was reported
to him by his Conseillers.”™), 160 (“The Prosecution asserts that the Accused knew or had reason to know that women
were being maintained in houses in Kigali-ville for the purpose of being raped and otherwise sexually abused because
these houses were notorious, and also because their existence was reported to him by his Conseiflers.”). '
% 1n relation to the charge of rape as a crime against humanity, the Prosecution stated “[t]he Accused actively
encouraged the rape of Tutsi women, stating that they were ‘food for the soldiers” or words to that effect,” Prosecution
Pre-Trial Brief, para. 139. In relation te the charge of rape as a violation of Arlicle 3 common Lo the Geneva
Conventions, the Prosecution stated “[t]he Accused actively encouraged the rape of Tutsi women, stating that they were
“food for the soldiers® or words to that effect.” Prosecution Pre-Trial Brief, para. 159.

%% The Appeals Chamber alsc notes that, at the Appeal Hearing, the Prosecition took the pusition that the Indictment
did plead Renzaho’s reason to know about the rapes, namely, that Renzaho's subordinates regularly informed him of
the rapes of Tutsi women, See AT. 16 June 2010 pp. 31, 33,

30 See AT. 16 June 2010 pp. 34, 35,
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the Prosecution Pre-Trial Brief describe the circumstances of their rapes and those of Witness
AWN’s sister in detail, Witness AWN’s summary attributed Renzaho’s statement encouraging
rapes to another individual *>* It was only during her testimony that Witness AWN clarified that it
was Renzaho who made the statement.””” The Prosecution Pre-Trial Brief and the summary of
Witness AWN’s anticipated testimony therefore did not provide the “unambiguous information”
required to cure a defect in the Indictment.”® While the summary of Witness AWQ’s anticipated
evidence did allege that Renzaho stated that Tutsi women were food for the soldiers,”* given the
ambignity contained in the Prosecution Pre-Trial Briel conceming the import of Renzaho’s
encouragement, the Appeals Chamber finds this one witness statement insufficient to cure the

defect in the Indictment.*

125.  Consequently, Renzaho received neither clear nor consistent notice of the conduct by which
he had reason to know of the rapes. The Appeals Chamber recalls that a defect in the Indictment,
not cured by timely, clear, and consistent notice, constitutes a prejudice to the accused.”® The
defect may only be deemed harmless through a demonstration that the accused’s ability to prepare

237 When an appellant raises a defect in the

his or her defence was not materially impaired.
indictment for the first time on appeal, the appellant bears the burden of showing that his or her
ability to prepare his or her defence was materially imp_airf:d.258 When, however, an accused has
previously raised the issue of lack of notice before the Trial Chamber, the burden rests on the
Prosecution to prove on appeal that the ability of the accused to prepare his or her defence was not

materially impaired. The Appeals Chamber therefore tumns to consider this issue.

31 Prosecution Pre-Trial Brief, pp. 63, 64 (“Munanira said words to the effect that ‘this is the time to show the Tutsi
women that we can make them marry Hutu men against their will.>”).
2 Witness AWN, T, 5 February 2007 p. 37:
Q. Was anything else said to you while you were at the secteur office?
A. At that point, 1 saw a vehicie arrive, and there were soldiers and the préfer of Kigal ville in
that vehicle. The préfer was called Tharcisse Renzaho. So 1 saw this vehicle arrive with the préfet
and those soldiers. 1 thought he came there to sec what was happening because there were a iot of
people at the sectewr office. So he asked what was happening, and T explained to him that T refused
to marry samebady. And he said that this is the time to show Tutsi women, and that the Hutus are
strong and can do whatever they wanted to do with thern. 1 don't know what he wanted to say.
don’t know if he meant that they could rape them. But that is what I heard him say.
;"53 Cf: Kalimanzira Appeal Judgement, para. 140,
¢ Prosecution Pre-Trial Brief, pp. 64, 65.
55 Ntakirutimane Appeal Judgement, para. 27 (As has been previously noted, ‘mere service of witness statements by
the [Pirosecution pursuant to the disclosure requirements’ of the Ruies does not suffice to inform the Defence of
material facts that the Prosecution intends to prove at trial.”). See alse Muhimana Appeal Judgement, para. 224.
8 Ntagerura et al. Appeal Judgement, para. 30,
=7 Nrageruro ef al. Appeal Judgement, para. 30.
228 Nuhimana et al. Appeal Judgement, para. 327.
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126. In the pre-trial stage, Renzaho challenged the Indictment on the basis of vaguencss, a
challenge that was dismissed by the Trial Chamber.” Although Renzaho did not object to
Witnesses AWO’s and AWN’s evidence that he encouraged rapes upon the filing of the Prosecution
Pre-Trial Brief or at the time of their testimony, the Appeals Chamber considers that Renzaho's
confusion regarding the import of this evidence, discussed below, reasonably explains his failure to
object. Further, in his Closing Brief, Renzaho renewed his challenge to the Indictment on the basis
that it failed to plead the material facts necessary to establish his superior r{:sl:mnsibility.260 Renzaho
also contended that the charges alleging his responsibility for sexual violence were impermissibly
vague, and noted that the evidence that he made encouraging stalements about rapes was not
included in the Indictment.*® The Appeals Chamber therefore finds that Renzaho raised an

%2 Consequently, the

adequate objection to the failure to properly plead his reason to know.
Prosecution has the burden of establishing that Renzaho’s defence was not materially impaired by

the defect in the Indictment.*®*

127.  The Appeals Chamber finds that the Prosecution has not met its burden. It notes that, when
Witness AWN testified that it was Renzaho who encouraged rapes, rather than another individual,
the Defence did not object to the introduction of the new material fact. At the Appeal Hearing, the

64
#3724 and

Defence indicated that it failed to do so because it “did not make the link at that time
suffered prejudice from the introduction of this new material fact because it did not understand that
this evidence was relevant to the charge under Article 6(3) of the Statute.?®® The strategy adopted at
trial by the Defence and in particular the cross-examination of Witnesses AWO and AWN

convinces the Appeals Chamber that Renzaho understood that he was to defend himself against

3 See Preliminary Motion, paras, 38, 58-123, 158, 167, 173; Decision on Preliminary Motion. Renzaho requested

certification to appeal the Decision on Preliminary Motion, which was dismissed by the Trial Chamber. See Decision on

Certification of Decision on Preliminary Mation.

0 Defence Closing Brief, paras. 86-144.

8! Defence Closing Brief, paras. 179, 188, 194, 934, 936, 1136,

2 of Muhimana Appezl Judgement, para. 219; Gacumbitsi Appeal Judgement, para. 54,

* See supra, Chapter IV (Alleged Lack of Notice), Section A (Applicable Law), para. 56; Niyitegeka Appeal

Judgement, para. 200.

23 AT, 16 June 2010 p. 57 (*] think we [...] became aware of that [inconsistency] during the testimony of the witness.

At that stage as well things proceeded very fast during testimoeny in-chief. We did not link this to whal was said in the
re-trial brief and which was attributed to Mr. Munanira. We did not make the link at that time.”).

% AT. 16 June 2010 p. 58 (“When the witness appeared before the Court, indeed, we immediately had the feeling that

those utterances were incriminating. [...] But what we did not understand — and this is where we suffered prejudice - is

that on the basis of this statement, the Prosecutor wanted to attribute responsibility to Mr. Renzaho on the basis of

[Articie] 6(3). [...] And, indeed, the Chamber pointed out that this fact failed {sic] under 6(1) and not 6(3). [...] We did

not understand that that was the ohiective pursued. We cross-examined the witness with the limited information we bad

only as regards the materiality of the events.”).

37
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266
He was therefore

knowledge of rapes through receipt of reports as pleaded in the Indictment.

prejudiced by the Prosecution’s failure to cure the defect in the Indictment through adequate notice.

128. The Appeals Chamber also notes with concern that the relevant paragraphs of the
Indictment are extremely broad, and fail to specify the dates and locations of the meetings at which
Renzaho encouraged the rapes; the dates and locations of the rapes; and the names of the victims.
The provision of these material facts only in post-indictment documents impacts upon the ability of
the accused to know the case he or she has to meet and to prepare his or her df:’fence,267 and 15

particularly troubling when the Prosecution was in a position to include them in the Indictment.*®

129. The Appeals Chamber therefore finds that Renzaho’s reason to know of the rapes of
Witness AWO, Witness AWN, and Witness AWN’s sister was not pleaded in the Indictment, nor
communicated by the Prosecution in a manner sufficient to give notice to Renzaho. Further,
Renzaho was materially prejudiced by this defect. Accordingly, the Appeals Chamber finds that the
Trial Chamber erred in convicting Renzaho and reverses his convictions for genocide, crimes
against humanity, and serious violations of Article 3 common to the Geneva Conventions and of

Additional Protocol IT under Article 6(3) of the Statute based on these rapes.

J. Murder as a Serious Violation of Article 3 common to the Geneva Conventions and of

Additional Protocol I1

130. Under his Tenth and Twelfth Grounds of Appeal, Renzaho contests his conviction for
murder as a serious violation of Article 3 common to the Geneva Conventions and of Additional
Protocol TI for the killing of 17 Tutsi men at Sainte Famille on 17 Tune 1994.2% Because these
Grounds of Appeal relate in substance to issues of alleged lack of notice, the Appeals Chamber

considers it appropriate to address these allegations here.”"

266 The Appeals Chamber recalls that this basis for Renzaho’s knowledge of rapes committed by subordinates was
g)lcaded in paragraphs 41, 53, and 63 of the Indictment.

1 Cf. Bagosora et al. Interlocutory Appeal on Questions of Law Decision, para, 26; The Prosecution v. Tharcisse
Muvunyi, Case No. ICTR-00-55A-AR73, Decision on Prosecution Interlocutory Appeal Against Trial Chamber II
Decision of 23 February 2005, 12 May 2005, para. 22; Ntagerura et al. Appeal Judgement, para. 114.

% The Appeals Chamber notes that the many of these details were included in the Prosecution Pre-Trial Brief, filed just
12 days after the Indictment. Although, at the time, the Prosecution assured (he Trial Chamber that it had included as
much detail as it was able in the Indictment, it concedes on appeal thal it was in fact possible to include this information
in the Indiciment. See The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-1, The Prosecutor’s Response to the
Accused's ‘Requlélte en exception prléljudicielle pour vices de forme de acte d'accusation’, 10 April 2006
(confidentiaf), para. 12; AT. 16 June 2010 p. 31 (*Your Honours, it was actually possible for us to include in the
indictment the specific evidence that the two witnesses would testify to [and] {...] in view of the fact that we already
had this information before we gave our second amended indictment, it would have been desirable to actually include
these statements in the indictment. However, [...] the Appeilant was not prejudiced by the lack [...] of these statements
in the indictment.”).

9 Appellant’s Brief, paras. 504-509, 671-674.

0 pe Appellant’s Brief, paras. 504-509, 671-674; Brief in Reply, paras. 172-177.
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131.  The Appeals Chamber recalls that Renzaho was convicted of genocide under Article 6(1) of
the Statute, and found liable as a superior under Article 6(3) of the Statute, for the killings
committed at Sainte Famille on 17 June 1994.%”" The Trial Chamber also found that at least 17 Tutsi

272 It found that these intentional

men were among the hundreds of refugees killed at Sainte Famille.
killings constituted murder as a serious violation of Article 3 common to the Geneva Conventions
and of Additional Protocol II under Article 4(a) of the Statute,”” and accordingly found Renzaho
guilty thereof under Article 6(1) of the Statute.”” The Trial Chamber also found Renzaho liable as a

superior for these murders, and indicated that it would take this into account in sentencing.””

132. Renzaho claims that the Trial Chamber emred in relying on evidence of the killings of
hundreds of Tutsis during the attack at Sainte Famille to find that he was also responsible for the
murder of 17 Tutsi men. Renzaho contends that these specific murders were pleaded as separate
acts to those pleaded under the Count of gc:noc:idc.276 In particular, he argues that paragraph 38 of
the Indictment charged him with murder for ordering the removal of 17 Tutsi men from Sainte
Famille so that they could be killed, and not for their killing within the context of the attack at
Sainte Famille.”’” Renzaho submits that no evidence was presented at trial in respect of the taking
of 17 Tutsi men from Sainte Famille by Interahamwe before they were murdered.””® He contends
that in convicting him for these killings, the Trial Chamber distorted and went beyond the scope of

the allegations in the Indictment.””

133. The Prosecution responds that these arguments were not raised in Renzaho’s Notice of

280 1t further contends that Renzaho’s claims are

Appeal and should be dismissed on that basis alone.
unsubstantiated, misconstrue the Prosecution’s case as well as the legal requirements for proving
murder under Article 4 of the Statute, and show no error.”’ The Prosecution submiits that the
threshold requirements for proving war crimes and the specific requirements for proving murder
were met., and that the inference that at least 17 Tutsi men were among those killed at Sainte

Famille on 17 June 1994 was reasonable on the evidence.”®® It argues that the Trial Chamber did not

™ Trial Judgement, para. 779
* Trial Judgement, paras. 663, 771,
7 Trjal Judgement, para. 805,
*™ Trial Judgement, para. 807.
" Trial Judgement, para. 807. See elso Trial Judgement, para. §23.
276 Appellant’s Brief, paras. 504-507; Brief in Reply, paras. 174-176.
7 Appellant’s Brief, para. S07; Brief in Reply, para. 172.
"8 Appellant’s Brief, paras. 504, 503; Brief in Reply, para. 173.
27 Appeliant’s Brief, paras. 506, 508, 509; Brief in Repy para. 174,
260 Rsspondeut s Brief, para. 216,
® Respondent’s Brief, paras. 222, 223.
% Respondent’s Brief, paras. 224-226.
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depart from the charge pleaded in the Indictment and properly copsidered all the relevant

. 283
evidence.

134. The Appeals Chamber observes that the Prosecution is correct that Renzaho did not raise
this issue under his Tenth Ground of Appeal in his Notice of Appeal, and that Renzaho fails 1o
address the Prosecution’s submission that his arguments in support thereof should therefore be
dismissed in his Brief in Reply. The Appeals Chamber notes, however, that under his Twelfth
Ground of Appeal in his Notice of Appeal. Renzaho indicated that he intended to challenge the
Trial Chamber’s legal findings on murder as a serious violation of Article 3 common to the Geneva
Conventions and of Additional Protocol IL** In his Appellant’s Brief, Renzaho substantiated his
challenge to his murder conviction for the killing of the 17 Tutsi men at Sainte Famille under his

285 and reiterated his arguments under his Twelfth Ground of Appeal.m5

Tenth Ground of Appeal,
The Appeals Chamber therefore finds that the issue was raised in his Notice of Appeal and will

accordingly consider Renzaho’s arguments in support thereof.
135. Paragraph 58 of the Indictment pleads:

Pursuant to the authority vested in Tharcisse RENZAHO as described in paragraph 2, and in
retafiation for the actions of the RPF described in paragraph 57, Tharcisse RENZAHO on or
ahout 17 June 1994 ordered, instigated or otherwise aided and abetted soldiers of the FAR and
Interahamwe to take and kill at least seventeen non-combatant Tutsi men from Ste. Famille who
had not been rescued by the RPF.*¥

136. The Appeals Chamber is not persuaded by Renzaho's interpretation of this paragraph of the
Indictment, and finds his focus on the taking, as opposed to the killing, of the men to be
unconvincing. In particular, the Appeals Chamber considers that, upon reading the Indictment as a
whole, it is unreasonable to interpret the events pleaded at paragraph 38 as occurring outside of the
context of the attack and killings at Sainte Famille on 17 June 1994 alleged at paragraphs 23 and 40
of the Indictment. In any event, any ambiguity or misunderstanding in this respect was clarified in
the Prosecution Pre-Trial Brief, which specified that at least 17 non-combatant Tutsi men were
killed at Sainte Famille on 17 June 1994 “in retaliation for the [RPF's] ‘rescue’ of the refugees from

Saint Paul,”2%®

137. The Appeais Chamber therefore finds no error with the Trial Chamber's findings in this

regard and accordingly dismisses Renzaho's arguments.

*%3 Respondent’s Brief, para. 227.

™ Notice of Appeal, para. 132, referring to Trial Judgement, paras. 795-811.

5 Appellant’s Brief, paras, 504-509,

8 Appellant’s Brief, paras. 671-674,

*%7 paragraph 60 of the Indictment pleads the same event, bul pursuamt (o Article 6(3} of the Statute.
288 coe Prosecution Pre-Trial Brief, para. 151.
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K. Conclusion

138. The Appeals Chamber grants Renzaho’s First Ground of Appeal in part, reversing his
convictions for the rapes of Witnesses AWO and AWN, and Witness AWN’s sister. The Appeals

Chamber will consider the impact of this reversal, if any, on Renzaho's sentence in the appropriate

section of this J udgcmcnt.zsg

W See infra, Section XIV (Sentencing).
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V. ALLEGED VIOLATIONS OF THE RIGHT TO A FAIR TRIAL (GROUND
OF APPEAL 3)

139, Renzaho claims that his trial was unfair. He submits that the Trial Chamber: (1) erred in the
application of Rule 68 of the Rules;*" (2) erred in the application of Rule 92bis(A) of the Rules;™”
(3) violated his right to equality of arms; > {4) violated his right to be tried in a reasonable time;*”
and (5) erred in failing to consider the cumulative impact of these errors on the fairness of his

trial 2

140. The Appeals Chamber will examinc Renzaho’s allegations in turn. Before doing so, the
Appeals Chamber recalls that where a party alleges on appeal that the right to a fair trial has been
infringed, it must prove that: (1) provisions of the Statute and/or the Rules were violated; and
(2) the violation causéd prejudice or “unfairness” such as to amount to an error of law invalidating

the trial judgement.29

A. Yiolation of Rule 68 of the Rules

141. At trial, Renzaho argued that the Prosecution violated iis obligation pursuant to Rule 68(A)
of the Rules to disclose exculpatory evidence throughout the trial. ™ The Trial Chamber found that

the Prosecution failed to provide exculpatory material to the Defence in four instances, but

determined that Renzaho did not suffer any prejudice as a result, "’

142, On appeal, Renzaho submits that the Trial Chamber erred in its analysis of prc:juclice;zg!3 in

299 (‘L

relation to: (1)} the pro justicia statements of Astérie Nikuze Nikuze Pro Justicia Statement’)

and Diendonné Nkulikiyinka (“Nkulikiyinka Pro Justicia Statement”) (collectively, “Pro Justicia

300

Statements™);” (2) evidence showing that General Gratien Kabiligi was not in Kigali at the

" Notice of Appeal, paras. 24-26; Appeliant’s Brief, paras. 60-68; Brief in Reply, paras. 17-23.
1 .. Notice of Appeal, paras. 27, 28; Brief in Reply, paras, 17-25.

No‘uce of Appeal, paras. 29-38; Appellant’s Brief, paras. 69-114.

* Notice of Appeal, paras. 39, 40,
254 Notlce of Appeal, paras. 22, 23.

Kraﬂsmk Appeal Judgement, para. 28: Kordic and Cerkez Appeal Judgement, para. 119.

* Tria} Judgement, para. 36; Defence Closing Brief, paras. 234-249,
**7 Tria] Judgement, paras. 40-51. The Trial Chamber held that the Prosecution should have disclosed to the Defence:
(1) the transcripts of Witness DAS’s testirnony in the Bagosora et al. proceedings and a copy of Théoneste Bagosora's
passport; {2) the pro justicia statements of Astérie Nikuze and Disudonné Nkulikiyinka; (3) two letters betwccn
Egyptian authorities and the Office of the Prosecutor in 2002; and (4} the indictment against Father Munycshyaka and
Witness AZB’s statement.
8 Notlce of Appeal, para. 24; Appellant’s Brief, paras. 60, 61; Brief in Reply, para. 19.

* Renzaho refers to Astérie “Nikoze” and “Nikuze”. See, e.g., Notice of Appeal, para. 23; Appellant’s Brief, para. 62.
The Appeals Chamber will adopt the spelling used by the Trial Chamber, that is, “Nikuze”.

™ Notice of Appeal, para. 25; Appellant’s Brief, paras. 62-65; Brief in Reply, para. 21. Renzaho refers to Dieudonné
“Wkulikivinka”, “Nxulikyinka”, and “Nkurikiyinka”. See, e.g., Notice of Appeal, para. 25; Appellant’s Brief, para, 62;
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beginning of April 19941 and (3) the indictment against Father Munyeshyaka and Witness AZB’s

stamalntant.3”2

1. Applicable Law

143. Under Rule 68(A) of the Rules, the Prosecution is obliged to disclose, in good faith,
exculpatory and other relevant material to an accused.”™ Decisions by Trial Chambers on disclosure
are discretionary ones to which the Appeals Chamber must accord deference.*® In order to
successfully challenge a discretionary decision, a party must demonstrate that the Trial Chamber
has committed a discernible error resulting in prejudice to that party. The Appeals Chamber will
only overturn a Trial Chamber’s discretionary decision where it is found to be: (1) based on an
incorrect interpretation of governing law; (2) based on a patently incorrect conclusion of fact; or

(3) so unfair or unreasonable as to constitute an abuse of the Trial Chamber’s discretion,*®

2. Pro Justicia Statements

144. At trial, Prosecution Witness ALG testified, inter alia, that Renzaho was present at an attack
at Saint Paul on 14 June 1994. Witness ALG was of the opinion that Renzaho facilitated the killing
of 40 refugees by Interahamwe there.”® The Trial Chamber therefore found that the Pro Justicia

Statements to Rwandan authorities from Astérie Nikuze and Dieudonné Nkulikiyinka concerning

Brief in Reply, para. 21. The Appeals Chamber will adopt the spelling used by the Trial Chamber, that is,
“Nkulikiyinka”.

¥ Notice of Appeal, para. 26.

32 Notice of Appeal, para. 26; Appellant’s Brief, paras. 66-68; Brief in Reply, para. 22. The Appeals Chamber notes
that Renzaho also raises the non-disclosure of Witness PO3's testimony from the Bagosora et al. proceedings, As
Renzaho raised this contention for the first time in his Brief in Reply, and fails to explain his arguments in this regard,
the Appeals Chamber ‘declines (o consider it, See Brief in Reply, para. 23.

W e Prosecutor v. Edoward Karemera et al., Case No. ICTR-98-44-AR73.13, Decision on “Joseph Nzirorera’s
Appeal from Decision on Tenth Rule 68 Motion”, 14 May 2008 (“Karemera et al. Decision on Tenth Rule 68
Motion™}, paras. 6, 12. See also The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T, Decision cn
Disclosure of Defence Witness Statements in the Possession of the Prosecution Pursuant to Rule 68(A), 8 March 2006,
g)ara. 3, Krsti¢ Appeal Judgemtent, para. 178.

™ Gaspard Kanyarukiga v. The Proseculor, Case No. ICTR-02-78-AR73, Decision on Kanyarukiga's Interlocutory
Appeal of Decision on Disciosure and Return of Exculpatory Documents, 19 Febroary 2010 (“Kanyarukiga Decision
on Interlocutory Appeal™), para. 9; Karemera et al. Decision on Tenth Rule 68 Motion, para. 6; The Prosecutar v.
Edouard Karemera et al., Case No. ICTR-98-44-AR73.11, Decision an the Prosecution’s Interlocutory Appeal
Concerning Disclosure Obligations, 23 January 2008 (“Karemera et al. Decision on Appeal Concerning Disclosure
Qbhgaﬁons”), para. 7.

3 Kanyarukiga Decision on Interlocutory Appeal, para. 9; Karemera et al. Decision Tenth Rule 68 Motion, para. 6;
Karemera et al. Decision on Appeal Concerning Disclosure Obligations, para. 7; The Prosecutor v. Edouard Karemera
et al., Case No. ICTR-98-44-AR73,10, Decision on Nzirorera's Interlocutory Appeal Concerning his Right 1o be
Present al Trial, 5 October 2007, para. 7, The Prosecutor v. Elie Ndayambaje et al., Case No. ICTR-98-42-AR73,
Decision on Joseph Kanyabashi's Appeal against the Decision of Trial Chamber IT of 21 March 2007 concerning the
Dismissal of Motions to Vary his Witness List, 21 August 2007, para. 10.

¢ Trigl Judgement. paras. 316-519; Witness ALG, T. 10 January 2007 pp. 69, 70 [closed session]; Witness ALG,

T, 15 January 2007 pp. 24, 25 {closed session].
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the attack at Saint Paul were relevant to Renzaho’s defence and should have been disclosed by the

Prosecution pursuant to Rule 68{A) of the Rules,>”?

145. In particular, the Trial Chamber considered that the Nikuze Pro Justicia Statement
suggested that Witness ALG may have been involved in prompting an attack at Saint Paul.*® The
Trial Chamber further found that the Nkulikiyinka Pro Justicia Statement indicated that Witness
ALG instructed Interahamwe tc exterminate members of the population and also authorized the
removal of several refugees from Saint Paul who were then murdered.*® It also noted that the
Nkulikiyinka Pro Justicia Statement suggests that Renzaho offered refuge and protection to persons

at the prefecture office.”'

146. The Trial Chamber found that the Nkulikiyinka Pro Justicia Statement was disclosed to the
Defence on 30 October 2006, prior to the commencement of trial and Witness ALG’s testimony in
Janunary 2007.*"! Further, the Trial Chamber noted that the Defence had summaries of statements
from Astérie Nikuze and Dieudonné Nkulikiyinka which formed part of Witness ALG’s Rwandan
judicial records, and _which the Defence used to cross-examine Witness ALG.?'? These summaries
were entered into evidence as Defence Exhibit 4. The Trial Chamber held that there was no material
difference between the Pro Justicia Statements and the substance of Defence Exhibit 4 in relation
to Renzaho's ability to mount his defence against allegations of his involvement in the attack at
Saint Paul.’"? The Trial Chamber further found that the information in the Pro Justicia Statements
was hearsay and cumulative of other evidence on the record.>™* The Trial Chamber determined that

“Igjiven the findings relating to the attack on Saint Paul pastoral centre [for which Renzaho was not

held criminally responsible], the record fails to demonstrate that the Accused suffered actual

: : 315
prejudice.™’

147. Renzaho submits that the Trial Chamber erred in finding that he did not suffer prc:judi':;c.”6

He argues that the Pro Justicia Statements were particularly important to his defence due to the
nature of Astérie Nikuze’'s and Disudonné Nkulikivinka’s positions and the fact that he was unable

to call them to testify. Renzaho maintains that Astérie Nikuze, who once served as his personal

7 Tria] Judgement, para. 43,

**® Trial Judgement, para, 42,

3% Trial Judgement, para. 42,

*1° Trial Judgement, para. 42.

1 Triul Judgement, para. 43.

2 Trjal Judgement, para. 43; Witness ALG, T. 15 January 2007 pp. 26-31 [closed session].
" Trial Judgement, para, 43,

314 Trial Judgement, para. 43.

5 Trial Judgement, para. 43.

18 Appellant’s Brief, paras, 61, 62,
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secretary, has since passed away, and Dieudonné Nkulikiyinka, who was an employee of the

Kigali-Ville prefecture office, has refused to testify due 1o intimidation.*"’

148. Renzaho further argues that the Trial Chamber erred in finding that the Nkulikiyinka Pro
Justicia Statement was disclosed .in October 2006. He claims that both statements were in fact
disclosed on 16 January 2007, the day after the Defence’s cross-cxamination of Witness ALG™™
He also submits that the Trial Chamber erred in conciuding that the Pro Justicia Statements only

319

concerned the attack at Saint Paul on 14 June 1994,°7 asserting that they are also relevant to his

conirol ever Bourgmestre Bizimana, who in turn had authority over the conseillers of Nyarugenge

commune.> 2

149.  The Prosecution responds that Renzaho has failed to show the impact of any alleged error

on his convictions or sentence and that therefore his arguments should be dismissed.**!

150. A review of the Nikuze Pro Justicia Statement’

demonstrates that it concemns attacks that
took place at Saint Paul and Bourgmestre Bizimana's role in those attacks.”® The Appeals Chamber
accepts Renzaho’s argument- that it is therefore relevant to Bourgmestre Bizimana’'s control over

assailants at Saint Paul.***

151. However, this is insufficient to demonstrate that Renzaho was prejudiced by the late
disclosure of the Nikuze Pro Justicia Statement, Renzaho's argument is vague. To the extent that
he asserts that the Nikuze Pro Justicia Statcment raises doubt concerning Renzaho’s effective
control over Bourgmestre Bizimana, the Appeals Chamber notes that this statement neither
mentions Renzaho, nor discusses Bourgmestre Bizimana's relationship to him. Moreover, the
Appeals Chamber notes that the Trial Chamber found that it was not proven that Bourgmestre
Bizimana committed crimes or, in turn, that Renzaho was criminally respensible as a superior for

his conduct.’® To the extent that Renzaho suggests that the Nikuze Pro Justicia Statement raises

*7 Notice of Appeal, para, 30; Appellant’s Brief, paras. 98, 100, 102. Renzaho's allegation that Nkulikiyinka was
subject to interference is discussed below. See infra, Section C (Violation of the Right to Equality of Arms).

18 Appellant’s Brief, para. 63; Brief in Reply, paras. 20, 21,

1% Appellant’s Brief, paras. 64, 65; Brief in Reply, para. 20.

* Notice of Appeal, para. 25; Appellant’s Brief, paras. 64, 65, 102: Brief in Reply, para, 20. In reply, Renzaho further
asserts that the Nikuze Pro Justicia Statement is relevant to Renzaho’s authority over the admimistrative structure of
Kigali-Ville prefecture. See Brief in Reply, para. 20.

1 Respondent’s Brief, paras. 65-71. '

2 The Parties agree that the Nikuze Pro Justicia Statement was disclosed to the Defence on 16 January 2007. See
Appellant’s Brief, para. 63; Prosecutor’s Submissions Regarding Date of Disclosure of Documents, 4 May 2010
(“Prosecution Disclosure Submissions™), para. 3, Annex 2.

3 See Prosecution Disclosure Submissions, Annex 1; M[é}meire en communication de pi{élces ordonnlées) par la
Chambre, 4 May 2010 (“Defence Disclosure Submissions™), Index Nos, 993/A, 994/A.

! The Appeals Chamber notes in particular that the Nikuze Pro Justicia Statement states that the killers could not have
removed people from Saint Paul without Bizimana's knowledge. See Prosecution Disclosure Submissions, Annex 1;
chcnce Disclosure Submissions, Index No. 994/A.

** See Trial Judgement, paras. 577-579, 584,
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doubt regarding Renzaho’s control over consetllers, other administrative officials, or other alleged
subordinates,”*® the Appeals Chamber notes that the statement does not touch upon these issues.
The Appeals Chamber therefore finds that Renzaho has not demonstrated that the Trial Chamber
committed a discernible error by concluding that the late disclosure of the Nikuze Pro Justicia

Statement did not prejudice him.

152.  With respect to the Nkulikiyinka Pro Justicia Statement, the Appeals Chamber notes that
the Prosecution has provided documentation which demonstrates that it was disclosed to Renzaho
on 30 October 2006, prior to the commencement of trial.*?’7 Absent any demonstration from
Renzaho to the contrary, the Appeals Chamber finds that Renzaho has failed to substantiate his

claim that the Trial Chamber erred in finding that the statement was disclosed on this date.””®

153. The Nkulikiyinka Pro Justicia Statement > states that Renzaho offered protection to
Dieudonné Nkulikiyinka at the Kigali-Ville prefecture office.® It also states that Bourgmestre
Bizimana organized Interahamwe and told them where 10 kill people. It suggests that Bourgmestre
Bizimana gave false information to Renzaho concerning where Interahamwe were exterminating
1:)<3ople.3_31 Further, it states that Bourgmestre Bizimana took advantage of Renzaho’s absence to
facilitate the abduction and killing of individuals at Saint Paul.**? Consequently, the Appeals
Chamber accepts that the NKulikiyinka Pro Justicia Statement is relevant not only to the events at

Saint Panl, but also to Renzaho’s effective control over Bourgmestre Bizimana and Interahamwe.

154. However, the Appeals Chamber notes that Renzaho not only had a copy of the Nkulikiyinka
Pro Justicia Statement prior to trial, but was also provided with Defence Exhibit 4 on
15 December 2006.** The Appeals Chamber finds that the Trial Chamber reasonably concluded
that fhere was no material difference in the substance of Defence Exhibit 4 and the Nkulikiyinka
Pro Justicia Statement in relation to Renzaho’s ability to mount a defence.”™ Notably, Defence
Exhibit 4 contains the allegation that Bourgmestre Bizimana misled Renzaho about the activities of

Interahamwe and arranged for the removal of young men from Saint Paul in Renzaho’s absence.””

326 See Brief in Reply, para. 20.
32?7 g.e Prosecution Disclosure Submissions, Annex 4,
% The Appeals Chamber notes further that, in reply, Renzaho appears 10 concede that he received the Nkulikiyinka Pro
Justicia Statement on 30 October 2006, but stales that he did not find it, See Brief in Reply, para. 21
9 For i1s analysis, the Appeals Chamber has relied on the certified translation of the Nkulikiyinka Pro Justicia
Statement, served by the Registry on 31 May 2010 ( “Certified Translation of Nkulikiyinka Pro Justicia Statement”).
10 Cerified Translation of Nkulikiyinka Pro Justicia Statement, p. 2.
1 Certified Transtation of Niulikiyinka Pro Justicic Statement, p. 2.
332 Certified Translation of Nkulikiyinka Pro Justicia Statement, p. 2
33 ¢pe Prosecution Disclosure Submissions, Annex 3.
y 4

¥4 See Trial Judgement, para. 43.
5 Defence Exhibit 4, p. 2.
Case No. ICTR-97-31-A 1 April 2011



1816/H

As Renzaho cross-examined Witness ALG with Defence Exhibit 4,336 and the exculpatory
allegations contained therein were before the Trial Chamber,*”’ the Appeals Chamber finds that
Renzaho has not demonstrated that the Trial Chamber commitied a discernible error by concluding

that the late disclosure of the Nkulikiyinka Pro Justicia Statement did not prejudice him.
155.  This argument is therefore dismissed.

3. Evidence in Relation to General Kabiligi

156. At trial, Prosecution Witness AFB gave evidence, infer alia, in relation to the Prosecution’s
allegation that Renzaho distributed weapons to members of Interaharmwe and Impuzamugambi.33 #
Witness AFB testified that a person identified to him as General Kabiligi was in Renzaho's
presence whiie Renzaho distributed weapons on 7 and 12 April 1994.%% The Trial Chamber
therefore found that two letiers between Egyptian authorities and the Prosecution (“Egyptian
Letters™), *® which suggest that General Kabiligi was not in Rwanda on 7 April 1994, should have

been disclosed to the Defence. ™

157. However, the Trial Chamber also found that Renzaho did not suffer any prejudice as a result
of the Prosecution’s failure to disclose the Egyptian Letters since he was not held criminally

responsible for the distribution of weapons on 7 and 12 April 1994.%%

158. Renzaho argues that the Trial Chamber erred in finding that he did not suffer prejudice from
the non-disclosure of the Egyptan Letters.>* In particular, he argues that the Egyptian Letters

contradict the evidence of Witness AFB.*** The Prosecution does not respond to this submission.

159. The Trial Chamber analysed the Defence’s contention that the Prosccution’s position
regarding General Kabiligi’s presence in Rwanda was inconsistent and found that this inconsistency
gave rise o concerns about Witness AFB’s evidence.** The Trial Chamber concluded that it would

not rely on Witness AFB’s testimony regarding this specific distribution of weapons without

6 0oe Witness ALG, T. 15 lanuary 2007 pp. 26-31 {closed session]; Trial Judgement, para. 43.

7 Notabiy, in its deliberations concerning Renzaho's knowledge of the killing of Tutsi civilians in relation to
roadblocks, the Trial Chamber took inlo consideration the Defence’s allegation that Renzaho was provided with
misinformation concerning the activities of the Jnferghamwe. See Trial Judgement, para. 182,

38 Trial Judgement, paras, 187-193, 226-236.

339 Tria) Judgement, paras, 189, 192; Witness AFB, T. 8 January 2007 p. 81, T. 9 January 2007 pp. 37-39,

30 e, Prosecution Disclosure Submissions, Annex 7; Defence Disclosure Submissions, Index Nos. 990/A, 989/A.

31 Trial Judgement, para. 44.

342 Trial Judgement, para. 45. See also Trial Judgement, para. 239.

*3 Notice of Appeal, para. 26.

** Notice of Appeal, para. 26.

5 Trial Judgement, para. 231,
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corroboration®*® and ultimately held that the Prosecution failed to prove that Renzaho was directly

involved in the distribution of weapons to Inferahamwe and Impuzamugambi.®

160. Consequently, it is clear that the Trial Chamber considered that Witness AFB’s credibility
was undermined by the contention that General Kabiligi was not in Rwanda, even absent the
information contained in the Egyptian Letters. Ultimately, Renzaho was not convicted of the
charges in which General Kabiligi featured. In such circumstances, the Appeals Chamber finds that
Renzaho has failed to demonstrate that the Trial Chamber committed a discemible error in

concluding that he was not prejudiced by the Prosecution’s failure to disclose the Egyptian Letters.

161. This argument is therefore dismissed.

4. Indictment Aeainst Father Munyeshyaka and Witness AZB's Staternent

162.  Attrial, the Prosecution adduced evidence that Rose Rwanga’s husband, Charles, and two of
their sons, Wilson and Déglote, were separated from the women and children and killed at CELA

on 22 April 1994 and that their daughter, Hyacinthe, was killed on 17 June 1994 at Sainte

*8 The Trial Chamber found Renzaho guilty of, inter alia: genocide for ordering and aiding

4;349

Famille.
and abetting the killing of approximately 40 Tutsis civilians at CELA on 22 April 199 murder
as a crime against humanity for ordering and aiding and abetting the killing of Charles, Wilson, and
Déglote Rwanga, who had been removed from CELA on 22 April 1994;%*° genocide for ordering

351

the killing of hundreds of Tutsi refugees at Sainte Famille on 17 June 1994;""" and murder as a

serious violation of Article 3 common to the Geneva Conventions and of Additional Protocol II for

ordering the killing of at Ieast 17 Tutsi men at Sainte Famille on 17 June 199452

163. During the trial, and pursuant to a request from the Defence, the Prosecution provided the
indictment against Father Munyeshyaka on 27 August 2007 (“Munyeshyaka Indictment™).*** In the
Munyeshyaka Indictment, the Prosecution alleges that two daughters and a son of Rose Rwanga

were killed by Father Munyeshyaka on 13 April 1994 at Sainte Famille.**® The supporting materials

8 Tria] Judgement, para. 234.

*7 Trial Judgement, para. 239. However, the Trial Chamber found that Renzgho was invelved in another distribution of
weapons, around 16 April 1994, See Trial Judgement, para. 251, Renzaho's claim that the Trial Chamber erred in so
concluding, made under his Sixth Ground of Appeal, is considered below in Chapter VII (Alleged Errors Relating to
Killings at Roadblocks and Distribution of Weapons in Kigali-Vilie), Section B {Alleged Ermors Relating to the
Distribution of Weapons).

8 Trial Judgement, paras. 368, 377, 378, 380, 382, 388, 390, 405, 439, 615, 623. See also Trial Judgement, para. 49.

39 Trial fudgement, para. 770.

9 Trial Judgement, para, 789.

! Trial Judgement, para. 773.

32 Trial Judgement, para. 807.

% Trial Judgement, para. 47, fn. 37. '

% Trial Judgement, paras. 46, 49; T. 29 Aungust 2007 pp. 57, 39; Defence Exhibit 105, paras. 13-15. See also
Prosecution Disclosure Submissions, para. 12, Annex 8; Defence Disclosure Submissions, para. 17.
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for the Munyeshyaka Indictment included a statement by Witness AZB, a wiiness in those

proceedings, which alleges that Father Munyeshyaka killed two sons and a daughter of Rose
Rwanga on 13 April 1994.%% The Munyeshyaka Indictment was admitted as Defence Exhibit 105

during Renzaho’s tcstimony.:i‘r’6

164. The Trial Chamber found that the Munyeshyaka Indictment and Witness AZB’s statement
reflected inconsistent positions on the part of the Prosecution and were therefore relevant to
Renzaho’s defence under Rule 68(A) of the Rules.®’ The Trial Chamber concluded, however, that
the Prosecution’s failure to disclose these documents prior to the request by the Defence did not

cause prejudice to Renzaho.*®

165. On appeal, Renzaho argues that the Trial Chamber erred in law by finding that he did not
suffer prcﬂ';udicr:.ﬁ9 He argues that these documents were crucial to the cross-examination of
Prosecution Witness ACK,*® who testified about the events at CELA and Sainte Famille.**’
Renzaho submits that the Trial Chamber manifestly erred in assuming that the Prosecution’s
evidence in the present proceedings was more credible than the Prosecution’s allegations in the

Munyeshyaka Indictment.*®*

166. The Prosecution responds that Renzaho has failed to demonstrate any crror in the Trial
Chamber’s finding that he suffered no prejudice from the non-disclosure of the Munyeshyaka

Indictment and Witness AZB’s statement.”®

167. The Appeals Chamber notes that Witness ACK testified that Wilson and Déglote Rwanga
were removed from CELA on 22 April 1994,364 and that Hyacinthe Rwanga was killed at Sainte
Famille on 17 June 1994, Given that the Munyeshyaka Indictment and Witness AZB’s statement
claim that Father Munyeshyaka killed Rose Rwanga’s children at Sainte Famille on 13 April 1994,

these statements are clearly relevant to Witness ACK’s credibility.

168. The Trial Chamber concluded that Witness AZB’s statement did not raise doubt about the
reliability and credibility of Prosecution evidence concerning the circumstances of the Rwanga

murders, It found that differences between Witness AZB’s statement and Prosecution evidence at

¥5 prosecution Disclosure Submissions, Annex §; Iefence Disclosure Submissions, Index Nos. 988/A-983/A.
% Tria) Judgement, para. 47; Renzaho, T. 30 August 2007 p. 41, '

7 Trial Judgement, para. 4.

> Trjal Judgement, para. 50

3% Notice of Appeal, para. 26; Appellant’s Brief, paras. 66-68; Brief in Reply, paras, 5, 14, 22.

360 Notice of Appeal, para. 26, Appellant’s Brief, para. 67.

%! Trial Judgement, paras. 391, 392, 608-611.

%2 Notice of Appeal, para.-26; Appeliant’s Brief, para. 68.

*3* Respondent’s Brief, paras. 67, 72, 74-77.

%4 Witness ACK, T. 5 March 2007 pp. 62 [closed session], 63, 64,
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trial raised doubt about the reliability of Witness AZB’s identification of the victims rather than the
Prosecution evidence.’®® The Trial Chamber also found that Renzaho was not prejudiced by the
delayed disclosure on the basis that Renzaho was able 1o cross-examine Witness ACK with similar
allegations.367 In particular, the Defence contended during its cross-examination that Wilson and
Déglote were killed at Sainte Famille rather than after being removed from CELA **® Witness ACK
rejected that contention, and the Trial Chamber found her explanation to be reasonable.”® The
Appeals Chamber finds that the Trial Chamber acted within the scope of its discretion in taking this

into account in its assessment of prejudice,

169. The Appeals Chamber also notes that Renzaho received the Munyeshyaka Indictment and
Witness AZB’s statement during the presentation of the Defence case, albeit in the later stages.370
Because the Munyeshyaka Indictment was tendered into evidence at trial, the Trial Chamber was
able to consider the allegations contained therein.”’’ Further, if Witness AZB’s evidence was vital
either to Renzaho’s defence or the cross-examination of Witness ACK, it was open to Renzaho to
seck a remedy such as calling Witness AZB, as noted by the Trial Chamber,”™ or moving the Trial
Chamber to recall Witness ACK for further cross-examination on the basis of the Prosecution’s late
disclosure.>” The Appeals Chamber considers that Renzaho’s failure to seck a remedy at trial

undermines his claim of prejudice.

170.  Consequently, the Appeals Chamber finds that Renzaho has failed to demonstrate that the
Trial Chamber committed a discemible error in finding that he was not prejudiced by the

Prosecution’s failure to disclose the Munyeshyaka Indictment and Witness AZB’s statement.
171,  This argument is therefore dismissed.
5. Conclusion

172.  The Appeals Chamber notes that Renzaho also advances a general prejudice argument,
namely, that his workload was increased and valuable time wasted by the Prosecution’s failure to

disclose exculpatory material,’™* However, he fails to demonstrate that his resources or ability to

*** Witness ACK, T. § March 2007 pp. 70, 71.

A6 Tral J udgement, paza. 50.

*7 Trial Judgement, para. 50.

3% Witness ACK, T. 6 March 2007 pp. 59, 60; Defence Exhibit 40.

** Trial Judgement, paras. 50, 438. See also Witness ACK, T. 6 March 2007 pp. 59, 60.

M0 See Renzaho, T. 29 August 2007 pp. 56-59; Prosecution Disclosure Submissions, para. 12, Annex 8; Defence
Disclosure Submissions, para. 17.

7 See Defence Fxhivir 105.

*7 Trial Judgement, para. 50.

™ The Appeals Chamber notes that Renzaho does not appear to have sought any specific remedy at frial. See Defence
Closing Brief, para. 249.

% Notice of Appeal, para. 24.
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mount a defence were materially affected. While the Appeals Chamber stresses that the disclosure '

375

of exculpatory material is fundamental to the fairness of proceedings before the Tribunal, it finds

that Renzaho was not prejudiced by the Prosecution’s violation of Rule 68(A) of the Rules in the

circumstances of this case.
173.  Conseguently, this argument is dismissed.

B. Violation of Rule 924is of the Rules

174. Renzaho argues that the Trial Chamber erred in refusing to admit three statements pursuant
to Rule 92bis(A) of the Rules: (1) the Nikuze Pro Justicia Statement; (2) the Nkulikiyinka Pro
Justicia Statement; and (3) an interview of Sixbert Musangamfura dated 14 November 2001 and a
summary of the interview dated 16 November 2001 (“Musangamifura Do(:l.umzm;s”).376 Renzaho
submits that the Trial Chamber’s error caused him substantial prejudice because Astérie Nikuze

died before trial and both Dieudonné Nkulikiyvinka and Sixbert Musangamfura refusad to testify.?”’

1. Applicable Law

175.  Rule 92bis(A) of the Rules provides for the admission of the evidence of a witness in the
form of a written statement in lieu of oral testimony which goes to the proof of a matter other than
the acts and conduct of the accused as charged in the Indictment. Such a determination is &
discretionary one to which the Appeals Chamber must accord dcfercnce._3 ™ As noted above, in
order to successfully challenge a discretionary decision, a party must demonstrate that the Trial

Chamber committed a discernible error resulting in prejudice to that party.3 I

2. Nikuze and Nkulikivinka Pro Justicia Statements

176. During his testimony, Renzaho sought the admission of the Pre Justicia Statements, which

was rejected by the Trial Chamber.”®™ The Trial Chamber's reasoning suggests that the Pro Justicia

375

Krsti¢ Appeal Judgement, para. 180.

8 Notice of Appeal, para. 27, referring to Trial Judgement, paras. 52-56.

7 Notice of Appeal, para. 28,

3 prosecutor v. Jadranko Priic et al., Case No. IT-04-74-AR73,17, Decision on Slobodan Praljak’s Appeal of the

Trial Chamber’s Refusal to Decide Upon Evidence Tendered Pursuant to Rule 92 bis, 1 July 2010, para. 8 Prosecutor

v. Stanislav Galic, Case MNo. IT-98-29-AR73.2, Decision on Interiocutory Appeal Concerning Rule 925is(C),

7 June 2002, paras. 13, 17, 19,

3 See supra, Chapter V (Alleged Violations of the Right to & Fair Trial), Section A (Yiolation of Rule 68 of the Rules),
ara. 143,

b Renzaho, T. 28 August 2007 pp. 27-34,
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Statements were rejected becanse the Trial Chamber found that Renzaho was improperly attempting

to impeach Witness ALG’s testimony afier hisg cross-eXamination.™'

177. In the Defence Closing Brief, Renzaho argued that the Trial Chamber erred in this
respect.’®™ The Trial Chamber treated this as a request for reconsideration.*®® Tt found that the Pro
Justicia Statements went to the proof of the acts and conduct of Renzaho and therefore could not be

3% While it did not provide further reasoning in

admitted pursuant to Rule 92bis of the Rules.
support of this finding, the Trial Chamber referred to one of its earlier decisions in which it found
that “written statements secking to contradict evidence that an accused carried oul certain acts do

not fall within the scope of Rule 52bis (A).”385

178  The Trial Chamber also found that the “primary purpose” of the Pro Justicia Statements
was 10 impeach the testimony of Witness ALG>® It noted that the Defence could have put the
Nkulikiyinka Pro Justicia Statement to Witness ALG during his cross-examination, or moved (o
recall Witness ALG in order to put both Pro Justicia Statements to him. The Trial Chamber

concluded that “Rule 92 bis of the Rules is not a way around this obli,cr,ation.”387

179. Renzaho’s arguments on appeal are unclear. He appears to argue that the Trial Chamber
erred in refusing to admit the Pro Justicia Statements because they are relevant to Bourgmestre
Bizimana's conduct, rather than his own. In particular, Renzaho asserts that the Pro Justicia
Statements demonstrate that he was not criminally responsible as a superior of Bourgmestre

Bizimana, as Bourgmestre Bizimana committed crimes without Renzaho’s knowlf;dge.388

180. As described above, the Nikuze Pro Justicia Statement primarily concerns Bourgmestre
Bizimana's alleged conduct at Saint Paul, and the Appeals Chamber has found that it is relevant to

Bourgmestre Bizimana's control over assailants there.”™ The Appeals Chamber recalls that the

! Renzaho, T. 28 August 2007 pp. 30, 31 (“MR. PRESIDENT: Maitre Cantier [...] the fact that you may have
discovered [the documents] after the appearance of [Witness ALG] doesn’t really change the situation. The fact that a
witness has testified and that a document is being used to contradict his testimony being put to the Accused, letting him
comment on that document and thereby petting it into the transcripts and hence part of the case file, is an indirect way
of daing it, which is [...] not in conformity with the rules.”).

32 Defence Closing Brief, paras. 250-256, 262,

2 Trial Judgement, para. 52,

* Tria} Judgement, para. 55.

3 Tral Judgement, para, 55, fn. 45, referring to The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T,
Decision on Defence Motion to Admit Documents, 12 February 2008, para. 4,

* Trial Judgement, para. 55.

37 Trial Judgement, para. 55.

% Notice of Appeal, para. 235; Appellant's Brief, paras. 64, 102. See also Defence Closing Brief, para. 253 (“The
Defence wanted to file these two documents as evidence to prove that the [bourgmestre], who was supposed to be under
the Préfer, particularly with respect to issues concerning public order and security, had actually acted without his
knowledge.); Renzaho, T. 28 August 2007 pp. 27-31.

3 See supra, Chapter V (Alleged Violations of the Right to a Fair Trial), Section A (Violation of Rule 68 of the Rules),
para. 130,

Case No. ICTR-97-31-A 1 April 2011




Trial Chamber did not find Renzaho criminally responsible for attacks at Saint Paul.**® The Trial
Chamber did not otherwise find that it was proven that Bourgmestre Bizimana committed crimes
or, in turn, that Renzaho was responsible as a superior for Bourgmestre Bizimana’s conduct.*”!
Consequently, the Appeals Chamber finds that the admission of the Nikuze Pro Justicia Statement
could have had no impact on Renzaho's convictions or sentence, and therefore dismisses his

arguments in this respect.

181.  With respect to the Nkulikiyinka Pro Justicia Statement, the Appeals Chamber recalls its
finding that the potentially exculpatory statements contained therein were admitted into evidence
through Defence Exhibit 4.2 Consequently, the Appeals Chamber finds that the admission of the
Nkulikivinka. Pro Justicia Statement pursuant to Rule 92bis(A) of the Rules could have had no

impact on Renzaho’s convictions or sentence, and therefore dismisses his arguments in this respect.

3, Musangamfura Bocuments

182.  The Prosecution alleged that Renzaho participated in a joint criminal enterprise with Father
Munyeshyaka.393 In 2001, Sixbert Musangamfura was interviewed in connection with a French
investigation concerning Father Munyeshyaka, the contenis of which are recorded in the
Musangamfura Documents.””* Sixbert Musangamfura alleged that Father Munyeshyaka was falsely

accused of committing crimes in Rwanda.*”

183.  Renzaho sought to admit the Musangamfura Documents during his testimony at trial. The
Trial CharnBcr denied their admission on the basis that Renzaho was improperly trying to enter
evidence through Rule 92bis of the Rules which should have been solicited from the witness.””” The
Trial Chamber also declined to reconsider that finding, noting that Father Munyeshyaka was an

alleged member of Renzaho’s joint criminal enterprise and was implicated in several criminal

0 Tria) Judgement, paras. 579, 584

3% Trial Judgement, paras. 577-579, 584,

¥% See supra, Chapter V (Alleged Violations of the Right to a Fair Trial), Section A (Violation of Rule 68 of the Ruiles),
ara. 154

93 Indictment, paras. &, 20, 21, 24, 36-38, 42, 52, 54, 61, 64.

3% ryefence Disclosure Submissions, Index No. 982/A. See also Defence Closing Brief, para. 258.

35 Defence Disclosure Submissions, Index Nos. 982/A-972/A,

¥ Renzaho, T. 29 August 2007 pp. 49, 51 {“MR. PRESIDENT: [...] Isn’t that tantamount to, at least, if you want to

tender this document later, to try to circumvent Rule 92 bis, an unwilling witness’s statement will then be part of the

record instead of hearing him directly before this Court, which is the key of the objection? [...] Isn’t this an indirect way

to have testimony — admittedly only a statement — but what you would have expected the witness to come 10 say before

this Court, and then without cross-examination of the witness, nor any declaration to tell the truth? [...] We are not

going 1o allow a request to tender these two documents, based on the fact that these are decuments from a witness

which is not appearing before the Court. He should have been called.”.
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charges with him.>®" It therefore concluded that the Musangamfura Documents were relevant to

Renzaho's conduct and thus were not admissible pursuant to Rule 92bis(A) of the Rules.*™®

399

184, Renzaho argues that the Trial Chamber erred in so finding. Renzaho submits that,

contrary to the Trial Chamber’s reasoning, the Musangamfura Documents relate to the conduct of

400

the Rwandan police and judicial authorities and not to Renzaho's acts and conduct. However, he

provides no further support for his contention.*®! The Prosecution has not responded.

185. The Appcalé Chamber understands the thrust of Renzaho’s argument to be that the
Musangamfura Documents demonstrate that allegations in Rwanda against Father Munyveshyaka
were politically motivated.*™ Such an argument fails to demonstrate any error on the part of the
Tral Chamber, or, more notably, how the Musangamfura Documents are relevant to Renzaho's
convictions or sentence. The Appeals Chamber notes that the Trial Chamber did not find that it was
proven that Father Munyeshyaka committed crimes or, in turn, that Renzaho was responsible as a

superior for his conduct.*”

186. Consequently, Renzaho’s arguments in this respect are dismissed.

C. Violation of the Right to Equality of Arms

187. Renzaho argues that his right to equality of arms was violated by: (1) the death of two

witnesses:“** and (2) witness fear and intimidation.*”

1. Deceased Witnesses

188. Renzaho argues that due to the death of two potential witnesses before trial, namely, his
secretary Astérie Nikuze and his driver Gaspard, he was unable to produce material evidence
regarding his acts and conduct during the events alleged in the Indictment.*® Renzaho also argues
that the Trial Chamber’s assumptions about the anticipated evidence of these witnesses constituted

a miscarriage of justice,‘%’07

7 Trial Judgement, para. 56.

38 Trial Judgement, para. 56.

*? Notice of Appeal, para. 27.

0 Notice of Appeal, para. 27.

41 The Appeals Chamber notes that Renzaho did not address this argument further in either his Appellant’s Brief or
Brief in Reply.

0 See Defence Closing Brief, paras. 261, 262.

403 See Trial Judgement, paras. 435, 661, 662, 728.

4 Notice of Appeal, paras. 30, 31; Appeilant’s Brief, paras. 98, 99.

495 Notice of Appeal, paras. 32-38; Appellant’s Brief, paras. 69-97, 100-114.

“% Notice of Appeal, para. 30; Appellant’s Brief, paras. 98, 99; Brief in Reply, para. 24. See also AT. 16 June 2010 p. 6.
%7 Notice of Appeal, para. 31.
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189. The Prosecution responds that it is unclear what specific measures Renzaho expected the

Trial Chamber to take in relation to the deceased witnesses. **®

190. The Trial Chamber declined to consider Renzaho's argument concerning Gaspard on the
basis that Renzaho had failed to particularise what evidence Gaspard was anticipated to give.409
With respect to Astérie Nikuze’s evidence, the Trial Chamber noted that she was anticipated to give
evidence regarding two issues. First, Astérie Nikuze would have allegedly testified that Prosecution
Witness ALG, rather than Renzaho, was culpable for the killings at Saint Paul. The Trial Chamber
concluded that the absence of this aspect of her evidence was not prejudicial given that Renzaho

4] ;o .
410 gecond, Astéric Nikuze was

was not found to be criminally responsible for these killings.
anticipated to give evidence that Renzaho provided refuge to displaced persons at the Kipali-Ville
prefecture office, which the Tral Chamber found was cumulative of other evidence on the
record.*'" The Trial Chamber concluded that the proceedings were not rendered unfair by the

absence of these two witnesses.*'*

191. The Appeals Chamber recalls that the principle of equality of arms obligates a judicial body
to ensure that neither party is put at a disadvantage when presenting its case.?” In the present case,
Renzaho does not argue that he was disadvantaged vis-g-vis the Prosecution by his inability to call
deceased witnesses, but rather that his ability to conduct his defence was prejudiced by the absence
of these witnesses. However, the Appeals Chamber notes that Renzaho did not request any
measures at trial to alleviate the alleged prejudice caused by his iﬁability to call Astérie Nikuze or
Gaspard, such as calling other witnesses in their stead, nor does he claim that the Trial Chamber
should have taken steps to alleviate such prejudice. Although Renzaho sought the admission of the
Nikuze Pro Justicia Statement pursuant to Rule 92bis(A) of the Rules, the Appeals Chamber
observes that he did not do so in order to alleviate any prejudice caused by the absence of Astérie
Nikuze’s evidence.** Moreover, the Appeals Chamber recalls its finding that the admission of the

Nikuze Pro Justicia Statement could have had no impact on Renzaho’s convictions or sentence. !’

“® R espondent’s Brief, para, 82.

%% Trial Indgement, para, 60.

10 Trial Tudgement, para. 61. See alse Trial Iudgement, paras. 559, 563, 579, 584.

“I Trial Judgement, para, 61.

“i* Trial Judgement, para, 61.

M3 Nahimana et al. Appeal Judgement, paras. 173, 181; Rutugonda Appeal Judgement, para. 44; Kayishema and
Ruzindana Appeal Judgement, para. 69,

*1% See supru, Chapter V (Alleged Violations of the Right to a Fair Trial), Section B (Viclation of Rule 92bis of the
Rules), paras. 176-178.

15 Spe supra, Chapter V (Alieged Violations of the Right to a Fair Trial), Section B (Vioiation of Rule 52bis of the
Rules), parz. 180.
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192. Further, and contrary to Renzaho’s contention,*'® where it is alleged that the absence of a
witness may compromise the accused’s right lo a fair trial, it is entirely proper for the Tral
Chamber to consider the anticipated evidence of the witness (o determine whether its absence
caused any unfairness. The Trial Chamber considered Astérie Niknze's and Gaspard’s anticipated
evidence for this purpose, and the Appeals Chamber finds no error in-its approach. As Renzaho has
failed to point to any emror committed by the Trial Chamber, the Appeals Chamber dismisses his

arguments,

2. Witness Intimidation

193. At trial, Renzaho alleged that his right to a fair trial was infringed by his inability o call
several witnesses due to intimidation and fear of rcpﬂsals.‘m He pointed in particular to the alleged
interference of his former Defence investigator (“Defence Investigator”) who discouraged witnesses
from tcstifying.m Renzaho also maintained that other witnesses refused to testify due to safety
concerns.t'® Renzaho further advanced a general argument that the political climate in Rwanda was

such that he was prevented from calling Defence witnesses from Rwanda.**’

194. The Trial Chamber analysed each of Renzaho’s claims in turn, and found that Renzaho
failed to exhaust the measures available to him under the Stafute and the Rules to enable him to
present this evidence.*?! The Trial Chamber also found that Renzaho did not suffer prejudice from
the absence of certain witnesses.*?> Finally, the Trial Chamber held that it was not convineced that

the proceedings against Renzaho were unfair.*?

195. On appeal, Renzaho submits that the Trial Chamber committed numerous errors. First,
Renzaho argues that the Trial Chamber erred in failing to ensure that an investigation conceming
the Defence Investigator’s alleged interference with witnesses was completed before the Trial
Tudgement was rendered.”* He also argues that, as a result, the Trial Chamber erred in finding that

he was not prejudiced by the refusal of several witnesses to testify.425 Finally, Renzaho contends

1% Notice of Appeal, para. 31.

417 Trig] Judgement, paras. 57, 62-76. See also Defence Closing Brief, paras: 266-293.

4 Trial Judgement, paras. 37, 69-74.

41% Trial Judgement, paras. 62, 64.

4f° Trial Judgement, paras. 73, 76.

21 Trial Judgement, para. 65,

42 Trial Judgement, paras. 66-68, 72-74, 76.

23 Trial Judgement, para. 76.

4% Appellant’s Brief, paras. 113, 114. Renzaho also requested an investigation and stay of proceedings, which were
found fo be invalid and struck from his Appellant’s Brief. See Decision on Tharcisse Renzaho’s Appellant’s Brief,
16 March 2010.

2 pppellant’s Brief, paras. 97, 100, 101, 103, 104-111,
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that the Trial Chamber erred in concluding that he was not prejudiced by the political climate in

Rwanda and its impact upon his ability to mount a defence.™®

(a) Applicable Law

196, When the Defence asserts that the trial was unfair because witnesses crucial to the Defence
refused to testify due to interference, it is incumbent on the Defence 1o, first, demonstrate that such

interference has in fact taken place and, second, exhaust all available measures to secure the taking

427

of the witnesses’ testimony.*”’ When a party alleges on appeal that the right to a fair trial has been

infringed, it must prove that the viclation caused such prejudice as to amount to an error of law

invalidating the judgm:mnt.“8 Thus, the element of prejudice is an essential aspect of the proof

required of an appellant alleging a violation of his or her fair trial rights.429
{b) Investigation

(i) Background

197. In his opening statement in May 2007, lead counsel for Renzaho, Frangois Cantier, stated
that several potential witnesses decided not to testify on Renzaho’s behalf due to fear of rcprisals.q30
Several days later, Frangois Cantier addressed a lstter to the Registrar of the Tribunal (“Registrar”),

“3! Frangois Cantier specified that

informing him of fears expressed by potential Defence witnesses.
of eight potential witnesses residing in Rwanda, three refused to testify due to safety concerns, one
had fled Rwanda, one requested additional protective measures, and another had been
imprisoncd.432 He alleged that it was only after four of the witnesses’ names were divulged that
they refused to testify, and that all of the witnesses were intimidated and feared for their security.433
Frangois Cantier accordingly requested that the Registrar ask the United Nations Security Council
to create a commission of inquiry to determine whether witnesses have reason to fear reprisals and

to suggest effective protective measures for them.**

26 Notice of Appeal, paras. 32, 36, 38; Appellant’s Brief, paras. 91, 95, 101, 105, 106, 108, 109, i1l

477 Simba Appeal Judgement, para. 41. See also Tadic Appeal Judgement, para. 55.

4% godsihasanovic and Kubura Appeal Judgement, para. 130; Gali¢ Appeal Judgement, para. 21; Keordic and Cerkez
A;)pca] Judgement, para. 119.

42 Had%ihasanovic and Kabura Appeal Judgement, para. 130.

40T 17 May 2007 pp. 12, 13.

 Annexe confidentielle [&] lu requéte en demande d’enqufé)te, 31 May 2010 (confidential) ("Confidential Annex to
Investigation Motion™), Index Nos, 1159/A-1157/A (Letier dated 23 May 2007 from Frangois Cantier to the Registrar)
(“23 May 2007 Letter™),

#3223 May 2007 Letter.

#3223 May 2007 Leiter.

34 23 May 2007 Letter.
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198. On 7 June 2007, Frangois Cantier reiterated his request to the Registrar for an
invcstigation,435 Frangois Cantier specified that Eugéne Hatangigaba was one of the witnesses who

refused to testify due to safety concerns.™*

199.  In June 2007, Witness NIB went to Arusha in order to testify on Renzaho’s behalf. When
meeting with Barnabé Nekuie, co-counsel for Renzaho, Witness NIB stated that his March 2007

written statement was false.*?’

Wimess NIB claimed that the Defence Investigator dictated in
Kinyarwanda the responses he should give, contrary to the facts.”® Witness NIB further claimed
that a few days before his travel to Arusha, the Defence Investigator suggested that he confirm

439

certain Prosecution allegations against Renzaho.”™” As a result, Bamabé Nekuie informed Witness

NIB that he could not testify for the Defence.**’

200. At the 19 June 2007 trial session, Barnabé Nekuie requested the Registrar to inform the
Trial Chamber about the problems concerning Witness NIB.*! The Partics and the Trial Chamber
had an informal meeting after the trial session to discuss the issue.**? The Trial Chamber apparently
recommended that the Defence bring the matter to the atiention of the Registrar,™* which they did
by letter dated 19 June 2007.*** The Registry’s subseguent involvement in the matter is unclear,*

Witmness NIB ultimately did not testify.

201.  In July 2007, Defence Witness HIN testified that the Defence Investigator intimidated him

in order to prevent him from giving evidence on Renzaho’s behalf.“* Witness HIN also testified

“% Confidential Annex to Investigation Motion, Index Nos. 1156/A-1155/A (Letter dated 7 June 2007 from Frangois
Cantier to the Registrar) (“7 June 2007 Latier™).

436 7 June 2007 Letter.

7 Confidential Annex 1o Investigation Motion, Index Nos. 1154/A-1153/A (Letter dated 19 June 2007 from Barnabé
Nekuie to the Registrar) (1% June 2007 Letter™),

%19 June 2007 Letter.

3% 19 Tune 2007 Letter.

%0 19 June 2007 Letter. See also Trial Judgement, para. 74.

3 See T. 19 June 2007 p. 10 [closed session].

%42 7T 19 Junme 2007 pp. 10, 13, 14 [closed session]; Registrar’s Submissions Under Rule 33 (B} of the Rules of
Procedure and Evidence in Respect of the Appeals Chamber Order to the Registrar Drated 25 May 2010, 1 June 2010
(“Registrar’s Submissions on Investigation™), paras, 15, 18; 19 June 2007 Letter.

43 Cee Repistrar’s Submissions on Investigation, para. 15; 19 June 2007 Letter.

*4 19 June 2007 Letter.

** The Appeals Chamber notes that the Registry apparently took the position that an order from the Tria! Chamber was
necessary before the Registry could investigate the Defence allegations concerning Witness NIB and the Defence
Investigator. See Confidential Annex to Investigation Motion, Index No. 1152/A (E-mail dated 25 June 2007 from
Stephane Wohlfahrt to Frangois Cantier and Barnabé Nekuie); T. 14 February 2008 p. 34. However, the Trial Chamber
appears to have been subsequently under the impression that the Registry was supposed to interview Witness NIB.
See T. 3 July 2007 p. 51 (The Presiding Judge of the Trial Chamber stated “thers has been another administrative matter
pending for some time relating to Witness NIB. [ understand that has been problematic. We have been in touch with the
registry today and have indicated that the Chamber has, of course, no problems in sending that witness back if the
registry is not ip a position to ¢arry out investigations as fast as possible. So that witness can, in the Chamber’s view, be
released, and it’s then up to the Defence and the registry to decide how to approach that matter.”).

6 Witness HIN, T. 10 July 2007 p. 20 [closed session].
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that the Defence Investigator had similarly intimidated other potential witnesses, inciuding
Dieudonné Nkulikiyinka.447

202.  On 27 July 2007, Jean Hagoma, the former President of the Rwandan Bar Association, was
appointed by the Registrar as an amicus curige to investigate the allegations of witness interference
in both the Renzaho and Rukundo proceedings (“Renzaho Investigation”, and “Rukundo
Investigation”, respe;ctiw:ly),445 With respect to the Renzaho Investigation, Jean Haguma’s mandate
was:

2. Ta cover an investigation ordered into interference with a witness pseudonym NIB by Trial
Chamber [ in the case of Renzaho. :

3. To cover an investigation of any witness interference, or plan or arrangement to conduct such
interference that affects, or has affected, any witness or potential witness before the ICTR.

4. To cover an investigation of matters closely connected to witness interference that may come to
the consultant’s notice as a result of his principal investigations referred to above, **

203. On 16 September 2007, Jean Haguma submiited a preliminary repost to the chistra:.45 ®On
10 October 2007, Jean Haguma submitted a report with respect to the Rukundo Investigation.*™

This report did not address the allegations of witness interference in the Renzaho proc:c{zdings.'45 2

204, Omn 18 October 2007, Francois Cantier sent a letter to the Registrar stating that Eugéne
Hatangigaba had contacted him, claiming to have been recently contacted by the Defence
Investigator who told him to testify against Renzaho.*? Frangois Cantier attached the letter received
from Eugéne Hatangigaba.454 Francois Cantier also stated that he met with Jean Haguma on

11 October 2007, and informed him of this development.™ On 23 October 2007, Frangois Cantier

447 Witness HIN, T. 10 July 2007 pp. 20, 21 [closed session].

4% Registrar's Submissions on Investigation, paras. 5, 6, 16; Confidential Annex to Investigation Motion,
Index No. 1150/A (E-mail dated 27 July 2007 from Stephane Wohifahrt to Frangois Cantier and Barnabé Nekuie).
See also The Prosecutor v. Tharcisse Renzako, Case No. ICTR-97-31-T, Registrar’s Submissions under Rule 33 (B) of
the Ruies on the Final Report of Jean Haguma, 30 June 2009 (“Registrar’s Submissions on Haguma Report”), para. 3.
43 Confidential Annexes to the “Registrar’s Submissions under Rule 33 (B) of the Rules of Procedure and Evidence in
Respect of the Appeals Chamber Order to the Registrar dated 25 May 20107, 1 June 2010 (confidential) (“Confidential
Annexes to Registrar’s Submissions on Investigation'™), Annex 1 (Terms of Reference for Consuitancy, 27 July 2007,
See also Confidential Annex to Investigation Motion, Index No. 1147/A (E-mail dated 28 July 2007 from Stephane
Wohlfahrt to Frangois Cantier).

%0 Registrar’s Submissions on Investigation, para. 7. See also Confidential Annexes to Registrar’s Submissions on

Investigation, Annex 2 (Registrar’s Subrmigsions under Rule 33 (B), 4 October 2007), para. 7. It is unclear whether this
E)relimina:y repert contained any information concerning the Renzaho Investigation.

1 Registrar’s Submissions on Investigation, para. 11; Confidential Annexes to Registrar’s Subrnissions on
Investigation, Annex 8 (E-mail from Mr. Haguma dated 10 October 2007); Confidential Annexes 1o Registrar's
Submissions on [nvestigation, Annex 4 (“Final Report” of Mr. Jean Haguma dated 10 October 2007).

452 Registrar’'s Submissions on Investigation, para. 11.
4% Confidential Annex to Investigation Motion, Index Ne. 1144/A (Letter dated 18 October 2007 from Frangois Cantier
to the Registrar) (“18 October 2007 Letter”).

% Confidential Armex to Investigation Motion, Index Nos. 1142/A-1141/A {Letter from Eugéne Hatangigaba to
Frangois Cantier).

3 18 Oclober 2007 Letter.
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sent an email to the Registrar which suggesied that Witness HIN had been recently threatened by
6

the Defence Inw:s[igf:ltor.'45

205. On 1 January 2008, Frangois Cantier contacted the Regisiry requesting the results of the
.Renzaho Investigation.'ﬁ7 On 18 Janvary 2008, Jean Haguma produced a report which, although
marked “final”, indicated that he needed to undertake further actions with respect to the Renzaho
Investigation.*®* Frangois Cantier objected to the paucity of the 2008 Haguma Report in his closing

submissions.***

Subsequently, the Registrar made several requests to Jean Haguma for a final
rcport.%o On 30 June 2009, the Registrar filed submissions before the Trial Chamber which
indicated that no final report had been received from Jean Haguma regarding the Renzaho

Investigation.*!

206.  Om 13 July 2010, the Appeals Chamber ordered Jean Haguma to submit a final report on the
conduct and conclusions of the Renzaho Investigation undertaken to date.*®* On 22 Tuly 2010, the

Registry informed the Appeals Chamber that Jean Haguma passed away on 17 July 2010,

{ii) Discussion

207. The Appeals Chamber is deeply concerned about the allegations that the Defence
Investigator intimidated prospective Defence witnesses. It considers that witness intimidation
undermines the fundamental objectives of the Tribunal, provided in Article 20(2) of the Statute,

including the objective to ensure that trials are fair.**

208. Considering the gravity of the allegations under investigation, the Appeals Chamber is of
the view that the Trial Chamber was obliged to ensure that the Renzaho Investigation was carried
out diligently and, in particular, that it was completed. It is unacceptable that the matter appears to

have been simply abandoned at some juncture, without explanation.

% Confidential Annex to Investigation Motion, Index No. 114(0/A (E-mail dated 23 Oclober 2007 from Francois
Cantier to the Registrar).

“? Confidential Annexes to Registrar’s Submissions on Investigation, Annex 9 (E-mail from Frangois Cantier dated
1 January 2008).

8 Requéte en demande d’engu|élte, 31 May 2010 {confidential), Annex 2 (Rapport de Maitre Jean Haguma
18 janvier 2008) (2008 Haguma Report™).

“¥T 14 February 2008 p. 34.

9% Registrar’s Submissions on Investigation, para. 12; Registrar's Submissions on Haguroa Report, para. 5, Annex (E-
mails dated 15 February 2008, 25 February 2008, 27 February 2008, 12 March 2008 between Stephane Wohlfahrt and
Jean Haguma). See also Confidential Annexes to Registrar’s Submissions on Investigation, Annex 11 (E-mail from
Stephane Wohifahrt dated 14 February 2008).

“! Registrar's Submissions on Haguma Report, paras. 2, 5. See also Registrar’s Report on Investigation, paras, 12, 13
“ Interim Order Regarding Renzaho's Motion for Investigation, 13 July 2010.

61 Observations du Greffier en vertu de UArticle 33 (B), relatives au décés de Muitre Jean Hagwma, amicus curiae,
22 July 2010,

%2 See Haradinaj et al. Appeal Judgemens, para. 33; Jean de Dieu Kamuhanda v. The Prosecutor, Case No, ICTR-99-
54A-A, Oral Decision {Rule 115 and Contempt of False Testimony), 19 May 2003, p. 2.
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209.  Although the Appeals Chamber notes with concern the Defence’s failure to bring a motion

at any point seeking the assistance of the Trial Chamber to secure the attendance of witnesses or the
completion of the Renzaho Investigation, it recalls that “Trial Chambers must counter Witness
intimidation by taking all measures that are reasonably open to them, both at the request of the
parties and proprio moti.”*® In this particular instance, the Trial Chamber was obliged, at the very
least, to ensure that a final report was received from Jean Haguma before delivering the Trial
Judgement. By failing to do so, the Trial Chamber erred and brought into question Renzaho's right

to a fair trial under Article 20(2) of the Statute.

210. Recalling that when a party alleges on appeal that the right to a fair trial has been infringed,
it must prove that the violation caused such prejudice as to amount to an error of law invalidating
the _]'udgrmm:nt,466 the Appeals Chamber will consider whether the Trial Chamber’s failure to ensure
the timely completion of the Renzaho Investigation prior to the delivery of the Trial Judgement
caused Renzaho prejudice of this gravity. Renzaho argues that he was unablc to call Dieudonné
Nkulikiyinka and Witness NIB due to the interference of the Defence Investigatt:ur.d'67 The Appeals

Chamber will examine these allegations in turm.

a. Dicudonné Nkulikivinka

711. The Trial Chamber found that the evidentiary support for Renzaho’s assertion that
Dieudonné Nkulikiyinka refused to testify based on fear of reprisals was indirect and vaguc.465 It
considered that Witness HIN's basis for asserting that the Defence Investigator intimidated
Diendonné Nkulikiyinka was imprecise and therefore failed to demonstrate that intimidation
occumed*® The Trial Chamber also found that the Defence failed to sufficiently exhaust the
remedies available to it, such as a request for protective measurcs or fora subpocna.m The Trial
Chamber concluded that on either basis, it could dismiss Renzaho's arguments.471 However, the

Trial Chamber also considered Dieudonné Nkulikiyinka’s anticipated evidence and found that its

absence from the proceedings did not cause material prejudice to Renzaho.*”

S5 Harading et al, Appeal Judgement, para. 35.

%8 See supra, Chapter V (Alleged Violations of the Right to a Fair Trial}, Section C (Violation of the Right to Equality
of Arms), para. 196.

57 Notice of Appeal, paras, 28, 33; Appellant’s Brief, paras. 80, 100-104,

468 Trial Judgement, para. 64,

4% Trial Judgement, para, 64.

410 Trial Judgement, para. 65.

7! Trial Judgement, paras. 64, 65

472 Trial Judgement, paras. 66, 67.
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212. Renzaho argues that the Trial Chamber erred in finding that he was not prejudiced by

Dieudonné Nkulikiyinka’s refusal to testify.*” He submits that Diendonné Nkulikiyinka's evidence

. . . ! 4
was essential to determine Renzaho’s effective control over bourgmestres and conseillers.”™

Renzaho also argues that the Trial Chamber did not allow him to sufficiently explore Wimess

HIN’s evidence that the Defence Investigator intimidated Dieudonné Nkulikiyinka.475

213, The Prosecution responds Ehaf the Trial Chamber properly analysed Dicudonné
Nkulikiyinka's anticipated evidence and correctly found that Renzaho did not suffer prejudice from

the absence of his testimony.476

214. The Appeals Chamber notes that the allegations that Diendonné Nkulikiyvinka refused to
testify because he was intimidated by the Defence Investigator werc first made by Witness HIN
during his evidence. When asked if he encountered difficulties in coming to Arusha to testify,
Witness HIN replied that he agreed with the Defence Investigator to testify on Renzaho's behalf.*”’

However, Witness HIN continued:

in May when I was getting ready to come here, {the Defence Investigator] came Lo see me in my
office on one occasion, and he told me what follows: “If you go to Arusha, you will have problems
when vou go back home and you might even get kilied, so advise you not to come.”

1 did not say anything, and I told him I would think about it. In June, in early June, he called me cn
the telephone and he asked to meet me in order to have & drink. And he asked me whether 1 still
intended to come and testify on -- on behalf of Renzaho. I asked him why he was asking me such a
thing, and he told me that he was asking me such a thing because in Arusha, he was being asked
for the names of the witnesses in order for the travel documents to be prepared. 1 told [the Defence
Investigator] - that | had already been informed of the problens I might encounter after my
testimony, and I tokd him that [ was po longer willing to go to Arusha, in order to have peace.

Thereafter, afier a meeting of the Defence counsel, Jthe Defence Investi gator] came back to Kigali
and told me that ] should not come to Arusha, because ] was going to encounter security problems
upon my return. Furthermore, he told me that one of the investigators of Renzaho was a Rwandan
refugee who would not be able to go back to Rwanda. So they told me not o go to Arusha and not
to leave my family. So I wld [the Defence Investigator] I no longer wished to come to Arusha.

T do nol know whether he tried to find me after my arrival here in Arusha. | know he knows my
house. 1 do not know whether he went to see me. He tried to intimidate me. I know that other
people were intimidated, Besides, many people were willing to come to testify, but [the Defence
Investigator] dissuaded them from doing so. They are officials in Rwanda, and they are aware of
many things. 1 should admit to you that [the Defence Investigator] met one of Renzaho’s assistants
called [Dieudonné] Nkulikiyvinka, whao was Renzaho'’s accountant. That person had accepted to
come and tcstify.m

73 Appellant’s Brief, para. 104.

47 Notice of Appeal, para. 30; Appellant’s Brief, para. 102.

% Appellant’s Brief, para. 103, referring to Witness HIN, T. 10 Tuly 2007 pp. 20-22 [closed session].
“16 Respondent’s Brief, para. 87.

7 Yyitness HIN, T. 10 July 2007 pp. 19, 20 {closed session].

47 witness HIN, T. 10 July 2007 pp. 20, 21 [closed session].
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The Trial Chamber then inquired whether more information was required from Witmess HIN on the
issue since an investigation into the Defence Investigator was underway.”” The Defence replied

that the information solicited was adequaut.480

215. Although Renzaho has not argued that the Trial Chamber erred in finding that the
intimidation of Dieundonné Nkulikiyinka had not been sufficiently demonstrated, the Appeals
Chamber finds that the Trial Chamber erred in this respect. The Trial Chamber itself suggested to
Renzahe that further evidence on the subject of Dieudonné Nkulikiyinka’s intimidation was
unnecessary due to the Renzaho 111\1{'.,'5Li‘gation.zl'81 Even absent such an instruction from the Trial
Chamber, the Appeals Chamber finds that Renzaho was entitled to rely on the Renzaho
Investigation to meet his obligation to establish witness interference. The pending Renzaho
Investigation temporarily relieved Renzaho of his burden in this regard. Consequently, the Appeals
Chamber finds that no reasonable trier of fact could expect Renzaho to establish witness

intimidation while the Renzaho Investigation was ongoing.

216. However, the Appeals Chamber recalls that an accused is not only expected to establish
witness interference, but also to exhaust all available measures to secure the taking of the witness’s

testimony.**2 While the Appeals Chamber emphasizes that Trial Chambers must do their utmost ©

483

ensure that trials are fair,”” this does not relieve the parties of their parallel responsibility to seek

assistance 1n securing the testimony of witnesses,

217. Renzaho argues that he deliberately did not seck the assistance of the Trial Chamber in this

484

regard due to his concems about witness safety.” He appears to suggest that, in the context of

Rwanda, the Defence cannot be asked to exhaust such means when doing so could endanger a
witness.*® While the Appeals Chamber is sympathetic to Renzaho’s concern for the well-being of

witnesses, it finds his arguments unconvincing. The assessment of whether or not it is prudent to

7 Witness HIN, T. 10 Juty 2007 p. 21 [closed session] (“MR. PRESIDENT: The fact is that the witness is here, he has
arrived safely. There is an investigation ongoing in relation to [the Defence Investigator]. That investigation has to take
place not inside the courtroom, but elsewhere. Is there more this Chamber needs to know now here on record from this
witness? Or is this something that can be pursued in connection with the more general issue concerning the behaviour
or alleged behaviour of [the Defence Investigator]?™).
** Witness HIN, T, 10 July 2007 p. 21 [closed session] (“MR. NEKUIE: Well, Mr. President, [ was just asking the
witness whether he had encountered any problems, and he insisted on the issues of intimidation and revealed something
to us. But as far as ['m concerned, that is enough, and 1 was about to put to him my [ast question, which has nothing to
do with this matter.”).
*#1 See Witness HIN, T. 10 July 2007 p. 21 [closed session].

* See Simba Appeal Judgement, para. 41.
8> Haradingj er al. Appeal Judgement, para. 35. See also Tadic Appeal Judgement, para. 52.
" Appellant’s Brief, para. 1 10 (“That is the reason why the Defence did not want to make use of the legal means at its
disposal to bring those witnesses to the Tribunal, especially as it was aware of the threats that had been made against
several witnesses, evidence of which had been established.”); Brief in Reply, para. 25.
*8 See Appellant’s Brief, paras. 101, 107, 110; Brief in Reply, para. 25.
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6

grant protective measures or 1o summon witnesses is a decision to be taken by the Tral Chamber.*®
Any party is, of course, free to refrain from applying for such measures. However, a party cannot
circumvent its obligation to exhaust all available means to present its case by unilaterally

determining that certain measures are unreasonable or futile.*’

218. The Appeals Chamber also notes that Remzaho sought to admit the Nkulikiyinka Pro
Justicia Statement pursuant to Rule 92bis(A) of the Rules, ** However, he did not seek to do so in
order to alleviate any prejudice caused by the absence of Dicudonné Nkulikiyinka's evidence,™’
and the Appeals Chamber has found that the admission of the Nkulikiyinka Pro Justicia Statement
could have no impact on Renzaho’s conviction or sentence.*" Further, in light of the finding that
the potentially exculpatory statements contained in the Nkulikiyinka Pro Justicia Statement were
admitted into evidence,”* the Appeals Chamber finds that the Trial Chamber did not err in

concluding that Renzaho was not prejudiced by Dieundonné Nkulikiyinka’s refusal to lestify.

219, Consequently, the Appeals Chamber finds that Renzaho has not established that the Trial
Chamber’s failure to ensure the completion of the Renzaho Investigation prior to the delivery of the
Trial Iudgement caused him such prejudice as to amount to an error of law invalidating the Trial

Judgement.

b. Witness NIB

220. Rﬁnzaho’é assertion that Witness NIB refused to testify as a result of the Defence
[nvestigator’s interference is unsubstantiated. However, Jean Haguma was appointed to investigate
allegations of witness interference in relation to this particular witness. *** Consequently, for the
reasons discussed above, the Appeals Chamber considers that Renzaho was entitled to rely on the

Renzaho Investigation 10 meet his obligation to establish witness interference.

221, Witness NIB arrived in Arusha apparently prepared to testify, and it was the Defence who

decided not to call him after he revealed that he had given a false statement.*” Having chosen not

4% See Rules 54, 69, and 75 of the Rules.
** The Appeals Chamber further recalls that “Counsel must at all times act in the best interests of the client and must
put those interests before their own interests or these of any other person.” Code of Professional Conduct for Defence
Counsel, 14 March 2008, Article 9(1) (emphasis added).
8 See Defence Closing Brief, paras, 252-256.
4 See supra, Chapter V {Alleged Violations of the Right to a Fair Trial), Section B (Violation of Rule $2bis of the
Rules), paras. 176-178.
90 Sop supra, Chapter V {Alleged Violations of the Right to a Fair Trial), Section B (Violation of Rule 92bis of the
Rules), para. 181
1 See supra, Chapter V {Alleged Violations of the Right to a Fair Trial), Section A (Violation of Rule 68 of the Rules),
ara. 154,
2 Registrar’s Submissions on [nvestigation, para, 6.
3 See 19 June 2007 Letter. See also Trial Judgement, para. 74.
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to present Witness NIB’s evidence to the Trial Chamber, the Appeals Chamber finds that Renzaho
has failed to meet his obligation to exhaust all available measures to secure the taking of Witness

NIB's testimony,

222, Further, the Appeals Chamber notes that Renzaho has not advanced any arguments on
o appeai concerning the importance of this witness’s testimony to his case, or suggesting that the
Trial Chamber erred in concluding that he was not prejudiced by the absence of Witness NIB’s
evidence.”™ In such circumstances, the Appeals Chamber finds that Renzaho has not established
that the Trial Chamber's failure to ensure the completion of the Renzaho Investigation prior 1o the
delivery of the Trial Judgement caused him such prejudice as to amount to an error of law

invalidating the Trial Judgement.
(¢} General Contentions

223. Renzaho advances several other arguments with respect to the impact of alleged witness
intimidation vpon his fair trial rights. He alleges that the Trial Chamber failed to take into account
Rwanda’s political situation which impacts upon the ability of the parties to call witnesses, - and
erred in concluding that his trial was not rendered unfair by these circumstances.”® Finally,
Renzaho submits that one witness in particular, Alexis Bisanukuli, refused to testify due to fear of

. 7
rcpnsals.49

(1) Political Situation in Rwanda

224. Renzaho argues that the Trial Chamber failed “to take into account Rwanda’s internal
political situation and the fact that it is impossible for witnesses living in Rwanda to testify

objectively, either for the Prosecution or for the Defence”.*”®

225. The Prosecution responds that there is no conclusive proof of intimidation, that the
wilnesses were reluctant to testify for such reasons, or that any perceived or actual intimidation of
“witnesses who appeared on behalf of Renzaho is related to their participating in this 1:)r0c:f:c:din‘,g,r.499
The Prosecution notes that Renzaho was able to call witnesses from Rwanda, whom he represented

as being crucial.>®

494 See Trial Judgement, para. 74.

*3 Noftice of Appeal, paras. 32, 36; Appellant’s Brief, paras. 108, 109, 111.
* Notice of Appeal, paras. 36, 38; Appellant’s Brief, paras. 91, 95, 97, 112.
%7 Notice of Appeal, para. 30; Appeliant’s Brief, paras. 100, 101, 105, 106.
“%® Notice of Appeal, para. 36. See also Appellant’s Brief, paras. 108, 109.
1% Respondent’s Brief, para. 84.

500 Respondent’s Brief, para. 85.
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726. The Trial Chamber noted that there was some evidence on the record which suggested that
individuals would not testify on Renzaho’s behalf because of feared and actual persecution in
Rwanda. > However, the Trial Chamber concluded that “the record is equivocal as to whether any
perceived or actual intimidation of witnesses who have appeared on behalf of [Renzaho] is in fact
related to their participation in this_proceeding.”502 The Trial Chamber further noted that Renzaho
was able to mount a defence which involved the atiendance of 27 witnesses, including five from
Rwanda.>® The Trial Chamber concluded that, based on an assessment of the entire record, it was

not convinced that difficulties in calling witnesses from Rwanda rendered the proceedings unfair.”®

227. Renzaho argues that the Trial Chamber erred in this conclusion. In particular, he asserts that
the Trial Chamber erred in its calculation of how many Defence witnesses lived in Rwanda.”” The
Appeals Chamber notes that the Trial Chamber evidently arrived at this number based on
submissions made by the Defence in its closing a:gurncnts.m In any event, although Witness MAI
flad Rwanda before he testified in these procc:cdings,SUT and Witness HAL was imprisoned before
his tcstimony,sos the Trial Chamber noted those facts and concluded that it was equivocal whether
any actnal or perceived intimidation was in fact related to their participation in these 1r'>roceedings.509
Renzaho has not demonstrated how the number of Defence witnesses who came from Rwanda —

four rather than five — undermines this finding made by the Trial Chamber, or any other on which

his convictions or seatence rely.

228. Renzaho also appears to argue that the Trial Chamber erred in relying on the evidence of

510

accomplice witnesses from Rwanda, due to the political climate.”™ Renzaho does not develop this

argument with reference to specific findings made by the Trial Chamber, However, to the extent

31 Trial Judgement, para. 76.

% Tria} Judgement, para, 76.

3% Trial Judgement, para. 76.

% Trial Judgement, para. 76.

5% Notice of Appeal, para, 38.

3% See T. 14 February 2008 p. 39 (The Presiding Judge of the Trial Chamber asked Lead Counsel for Renzaho, “isn’t it
true that some Defence witnesses came from Rwanda, from inside Rwanda?" Frangois Cantier replied: “amongst our
28 witnesses {...] there was PPG and for the time being we have no problem with him. HAL is in prison. There is HIN.
We asked for special protection measures for him and last October he was threatened, and we officially reported that,
[...] There is MAI who was compelled to flee his country, as you have heard. There was also NIB, and this is the
witness that we were not able to call, for reasons that you are aware of ™).

397 Witpess MAL T. 22 August 2007 pp. 20, 21 [closed session].

508 \witness HAL, T. 18 June 2007 pp. 20, 21, 39-41 [closed session].

509 Trial Judgement, para. 76, in. 88.

10 Spe Appeliant’s Brief, para. 111, d
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that his argument is relevant to other Grounds of Appeal, the Appeals Chamber will address these

arguments where they arise.”’’

779 Renzaho does not otherwise substantiate his assertion that the particular poiitical climate in
Rwanda impacted the faimess of his trial by reference to his convictions, his sentence, or to specific
findihgs made by the Trial Chamber. As such, the Appeals Chamber finds that Renzaho has failed

to demonstrate any error committed by the Trial Chamber in this respect.
230. Renzaho's arguments are therefore dismissed.
(i1) Alexis Bisanukuli

231. Renzaho argues that he suffered substantial prejudice due to the absence of Alexis
Bisanukuli’s evidence.”'? He argues that Alexis Bisanukuli’s testimony was crucially important to
his defence since Alexis Bisanukuli was an employee of the Kigali-Ville prefecture, a secretary of
the crisis committee, and attended all meetings held at the prefecture office.”"* Renzaho specifies
that Alexis Bisanukuli’s refusal to testify prevented him from adducing evidence relevant to
decisions taken within the Kigali-Ville prefecture, including in relation to roadblocks and
distribution of weapons, as well as Renzaho’s relationship with Interahamwe, administrative

authorities, and soldiers.”'*

232, Renzaho further asserts that Alexis Bisanukuli provided him with a very favourable
statement which was not submitted into evidence for secunty reasons.”’” According to Renzaho, in
the statement, Alexis Bisanukuli asserted that he was one of Renzaho's closest associates and that

he assisted Renzaho in all of the meetings held at the Kigali-Ville prefecture office.”’®

233, The Prosecution submits that Renzaho failed to seek the admission of Alexis Bisanukuli’s
purported statement or to request the Trial Chamber to issue appropriate orders to secure his
testimony.”’’ Further, the Prosecution contends that Renzaho’s arguments are insufficient to
establish that this witness possessed exclusive information that Renzaho was not otherwise able to

adduce at trial.”*®

31 See supra, Chapter VII (Alleged Errors Relating to Killings at Roadblocks and Distribution of Weapons in Kigal-
Ville), Section A (Alleged Errors Relating to the Killings at Roadblocks in Kigali-Ville): Chapter X (Alleged Errors
Relating to the Events at CELA), Section A (Alleged Errors in the Assessment of the Evidence).

12 Appellant’s Brief, para. 106.

*13 Notice of Appeal, para. 30; Appeliant’s Brief, paras. 100, 105,

3 Notice of Appeal, para. 30.

1% appellant’s Brief, para. 105.

S'f Appeliant’s Brief, para. 105.

*'7 Respondent's Brief, para. 88,

*'* Respondent’s Brief, para. 88.
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234, The Trial Chamber found that evidentiary support for Renzaho’s assertion that Alexis

Bisanukuli refused to testify based on fear of reprisals was indirect and vague.”*? It further found
that, by having failed to seek assistance from the Trial Chamber to ensure the presentation of Alexis
Bisanukuli’s evidence, Renzaho had not exhausted the remedies available to him>* The Trial
Chamber stated that it could dismiss Renzaho’s argnments on either basis.”?! The Trial Chamber
finally considered Alexis Bisanukuli’s anticipated evidence and concluded that Renzaho did not

suffer prejudice from its absence.””

235. The Appeals Chamber notes that Renzaho fails to allege any error with respect to the Trial
Chamber’s findings that the intimidation of Alexis Bisanukuli had not been ecstablished, and that
Renzaho failed to use all available means to secure his testimony. The Appeals Chamber considers
that Renzého has failed to substantiate his assertion that Alexis Bisanukuli refused to testify due to
security concerns.”>> Renzaho does not detail any efforts he made to contact Alexis Bisanukuli,
specify his security situation, or explain the nature of the alleged threats against him. Notably,
Renzaho does not allege that Alexis Bisanukuli was the subject of any intimidation by the Defence
Investigator. Finally, although Renzaho asserts that he was prejudiced from the absence of Alexis
Bisanukuli’s evidence, he does not point to any error in the Trial Chamber’s finding otherwise. The
Appeals Chamber therefore finds that Renzaho has not demonstrated that the Trial Chamber

commiitted an error.
236, Renzaho’s arguments are accordingly dismissed.

D. Violation of the Right to Be Tried in a Reasonable Amount of Time

237. Renzaho was armrested on 29 September 2002, and his trial commenced on
8 January 2007.°%* Closing arguments were heard on 14 and 15 February 2008, and the Trial
Judgement was pronounced on 14 July 2009, and delivered in writing on 14 August 2009.°%
Renzaho argues that the seven-year period between his arrest and the delivery of the Trial
Tudgement demonstrates that his right to be tried promptly was violated.**® Renzaho further argues

that the one and a half year period between the close of the case and the delivery of the Trial

*% Trial Judgement, para. 64.

320 Tria] Judgement, para. 65.

21 Trial Judgement, paras. 64, 65.

*2 Trial Judgement, para. 68.

> See Appellant’s Brief, para. 105; Defence Closing Brief, para. 1270,
* Trial Judgement, Annex A: Procedural History, paras. 830, 837.

2 THal Judgement, Annex A: Procedural History, paras. 849, 852

3 Natice of Appeal, para. 39.
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Judgement constituted undue delay which affected his right to a fair trial.”* The Prosecution has

not responded to Renzaho’s arguments,

238.  The right to be tried without undue delay is enshrined in Article 20(4)(c) of the Statute. The
Appeals Chamber recalls that this right only protects the accused against undue delay, which is
determined on a case-by-case basis.”®® A number of factofs are relevant to this assessment,
including: the length of the delay; the complexity of the procccdiﬁgs (the number of counts, the
number of accused, the number of witnesses, the quantity of evidence, the complexity of the facts
and of the law); the conduct of the parties; the conduct of the authorities invelved; and the prejudice

to the accused, if an}tszg

239. The Appeals Chamber notes that Renzaho does not allege that undue delay was attributable
to any Party or the Tribunal, or that he was prejudiced by the length of the proceedings. He points
only to the length of his proceedings to support his assertion that he was denied the right to an
expeditious trial. While the proceedings have been lengthy, the Appeals Chamber notes that the
case against Renzaho was complex. With respect to the pre-trial phase, the Indictment was amended

three times, altering the scope of the case.” Renzaho does not point to any error in this regard.

240, Further, the Indictment chareed direct and superior responsibility under six Counts,
including genocide, complicity in genocide, crimes against humanity, and serious violations of
Article 3 common to the Geneva Conventions and of Additional Protocol II. Renzaho was charged
with criminal conduct at several locations, over an extended period of time, including multiple
killings and rapes. Although the Appeals Chamber accepts that preparing such a case for trial can
reasonably require a lengthy period of lime, it emphasizes that every effort should be made to bring

cases to trial as expeditiously as possib]c.5 A

241, Turning to the trial phase, the Appeals Chamber notes that it lasted for thirteen months.>*

There is no assertion that the trial itself was unduly long, and the Appeals Chamber cannot find that

2 Notice of Appeal, para, 40.

5% Nahimana et al. Appeal Judgement, para. 1074. See alse The Prosecutor v. André Rwamakuba, Case No. ICTR-98-
44C-PT, Decision on Defence Motion for Stay of Proceedings, 3 June 2005, paras. 19 et seq.

5 Nahimana et al. Appeal Judgement, para. 1074, See also André Rwamakuba v. The Prosecutor, Case No. ICTR-98-
44C-A, Decision on Appeal Against Decision on Appropriate Remedy, 13 September 2007, para. 13.

5% See Trial Judgement, Annex A: Procedural History, paras. 832, 834, 835. See aiso supra, Chapter | (Introduction),
fn. 6.

) See Nahimana et al. Appeal Judgement, para. 1076 (stating that “because of the Tribunal’s mandate and of the
inherent complexity of the cases before the Tribunal, it is not unreasonable to expect that the judicial process will not
atways be as expeditious as before domestic courts™).

532 Fha Prosecution’s case was conducted in two trial sessions, from & January to 7 February 2007 and from 2 to
& March 2007. This constitted 2] trial days, during which the Trial Chamber heard 26 witnesscy and admitied
118 exhibits. The Defence case was also conducted in two trial sessions, conducted from 17 May to 10 July 2007 and
from 22 August to 6 September 2007. This constituted 28 trial days, which included 27 witnesses and 113 exhibits.
See Trial Judgement, Annex A: Procedural History, paras. 837, 842
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this period was unreascnable. With respect to the delivery of the Trial Judgement, the Appeals
Chamber notes that it was delivered one and a half years after the close of trial. In the context of
this case, such a delay is concermning. The Appeals Chamber underscores that lengthy delays can
give rise to serious questions regarding faimess to the accused. However, in view of the complexity
of this case, including the number of charges and the volume of evidence produced by the Parties,

Renzaho has not demonstrated that the delivery of the Trial Judgement was unduly delayed.

242. The Appeals Chamber is mindful that the right enshrined in Article 20(4)(c) of the Statute is
fundamental, While the Appeals Chamber is concerned by the length of the proceedings as a whole,
in the particular circumstances of this case, the Appeals Chamber finds that Renzaho has failed to

demonstrate that his right to be tried without undue delay has been violated.
243, Renzaho's arguments are therefore dismissed.

E. Cumulative Effect of Fair Trial Factors

244.  Although Renzaho asserts that the Trial Chamber failed to consider the cumulative impact
of the factors discussed above on the fzirness of his trial,”* he fails to substantiate this claim.>** In
particular, he fails to explain how the cumulative effect of the Trial Chamber’s alleged errors
undermined the fairness of his trial in & manner different than each individual factor. As Renzaho
has failed to demonstrate that the Trial Chamber committed an error invalidating the Trial

Judgement, the Appeals Chamber will not consider this argument further.
F. Conclusion

245. The Appeals Chamber dismisses Renzaho’s Third Ground of Appeal.

* Notice of Appeal, paras. 22, 23,
% The Appeals Chamber notes that this argument was not developed in the Appellant’s Brief or Brief in Reply.
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V1. ALLEGED ERRORS RELATING TO TRAINING INTERAHAMWE
(GROUND OF APPEAL 4)

246.  The Trial Chamber found that Renzaho encouraged students in Kanombe to join the
Interahamwe in May 1993, and that he encouraged and permitted Inferahamwe 10 meet at his house
in late 1993 for the purpose of receiving military training.535 However, the Trial Chamber
concluded that support of Interahamwe does not in itself constitute a crime under the Statute and

that the Prosccution had not established that the purpose of the training was 1o kill Tutsis.>*®

247.  Renzaho claims that the Trial Chamber erred in law and in fact in reaching the conclusion

337 Renzaho submits that

that he encouraged the recruitment and training of Interahamwe in 1993.
the Trial Chamber erred in its assessment of the evidence of several Prosecution and Defence
witnesses.>>® He further argues that the Trial Chamber erred in admitting evidence relating to these

facts as they fall outside the Tribunal’s temporal jurisdiction.5 5

248,  The Prosecution responds that since Renzaho was not held criminally responsible for any
crime on the basis of his support of Interahamwe in 1993, this Ground of Appeal amounts to an

abuse of process and should be summarily dismissed.”*

249. Renzaho replies that the Trial Chamber relied on the finding that he encouraged and
supported Interahamwe in 1993 in sentencing him.>* In particular, he refers to the Trial Chamber’s
statements that it considered his “background and individual circumstances™ and “all the relevant
circumstances” and asserts that these considerations obviously included his support for

Interahamwe in 1993 3%

" Tral Judgement, para. 115. See also Trial judgement, para. 4. The Prosecution alleged that between mid-1993 and

17 July 1994, Renzaho permitted and encouraged the iraining of Interahamwe and Impuzamugambi, who killed and/or

caused serious bodily or mental harm to Tutsis between 6 April and 17 July 1994. The Prosecution alleged that, in so

doing, Renzaho planned, instigated, committed, or otherwise aided and abetted genocide. The Prosecution further

alleged that Renzaho had effective control over fnzerahamwe and Impuzamugambi, and failed or refused to take the

necessary or reasonable measures to prevent their criminal acts, or to punish the perpetrators thereof. See Indictment,
aras. 11, 28.

% Trial Judgement, para. 115. The Trial Chamber also concluded that there was no evidence showing that Renzahe

was involved in planning the genocide. See Triai Judgement, para. 4.

?37 Notice of Appeal, paras. 41-48; Appellant’s Brief, paras. 116-144,

3% Notice of Appeal, paras. 41-47; Appellant’s Brief, paras. 117-124, 130-137; Brief in Reply, paras. 37-43. See also

AEpeHant‘s Brief, paras. 125-129.

% Notice of Appeal, para. 48; Appetlant’s Brief, paras. 138-144.

¢ Respondent’s Brief, paras. 94, 97, 102. See also Respondent’s Brief, paras. 95, 96, 98-101.

Sdi Brief in Reply, para. 35.

2 Brief in Reply, para. 34. referring to Trial Judgement, paras. 824, 825. The Appeals Chamber notes that Renzaho

evidently intended to refer to paragraphs 824 and 826 of the Trial Judgement.
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250. The Appeals Chamber finds Renzaho’s argument that the Trial Chamber took these findings
into account in sentencing to be without merit. The Trial Chamber’s consideration of his
background and circumstances was clearly in reference to his aggravating and mitigating
circumstances, and in particular to the submissions Renzahe made regarding his character.” The
Appeals Chamber further notes that, in sentencing Renzaho to life imprisonment, the Trial Chamber
stated that it had taken into account all of the relevant circumstances “discussed above” > In so
stating, the Trial Chamber was evidently referring to its senlencing deliberations, not Renzaho's

“support for Interahamwe in 1993.

251. The Appeals Chamber recalls that, as a general rule, it declines to discuss alleged errors
which have no impact on the conviction or sentence.”* As the Trial Chamber did not find that
Renzaho was individually criminally responsible for supporting or training /nierahamwe, and as
Renzaho has not demonstrated how the Trial Chamber’s findings irnpact upon his convictions or his

sentence, the Appeals Chamber will not consider Renzaho’s arguments further.

252. Renzaho's Fourth Ground of Appeal is therefore dismissed.

543

See Trial Judgement, paras. 816, 824,

4 Tral Judgement, para. 826.

WS Krajisnik Appeal Judpement, para. 20; Martic Appeal Judgement, para. 17; Strugar Appeal Judgement, para. 19;
Brdanin Appeal Judgement, paras. 19, 21, Cf Nchamihigo Appeal Judgement, paras, 102, 112.
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VII. ALLEGED ERRORS RELATING TO KILLINGS AT ROADBLOCKS
AND DISTRIBUTION OF WEAPONS IN KIGALI-VILLE (GROUNDS OF
APPEAL 5AND 6)

253,  The Trial Chamber found that, at the 10 April Meeting, Renzaho ordered local officials to
establish roadblocks, which were used to identify and intentionally kill Tutsi civilians throughout
Kigali.**® The Trial Chamber also found that Renzaho reaffirmed his support for roadblocks in
subsequent meetings and during various radio broadcasts.547_ Further, at the 16 April Meeting,
Renzaho instructed local administration officials, including conseillers, to collect weapons from the
Ministry of Defence for distribution to select members of the population, knowing that the weapons
would further the killing campaign against Tutsi civilians.>*® The Trial Chamber also inferred that

Renzaho ordered the killings at roadblocks.*

254. These findings are based primarily on the testimony of Prosecution Witnesses UB, AWE,
GLJ, and ALG.>*® With respect to the establishment of roadblocks, the Trial Chamber also relied
upon Renzaho's radio broadcasts and his involvement in the civil defence system as circumstantial
evidence supporting witness Lestimony.55 ' With respect to the distribution of weapons, the Trial

Chamber also relied upon a Rwandan army rsport552 and Renzaho’s radio broadcasts.”

255.  The Trial Chamber convicted Renzaho of genocide for ordering the killing of Tutsi civilians
at roadblocks in Kigali and for aiding and abetting killings at roadblocks by ordering the
establishment of roadblocks, sanctioning the conduct at thern, and providing continued support for

the killings through the distribution of weapons.”

546 Trial Judgement, paras. 164-169, 763, The Appeals Chamber notes that the Trial Chamber found that the meeting at

issue occurred “around 10 April 1994”; however, for ease of reference, the Appeals Chamber will refer to it as the

10 April Meeting. See Tria! Judgement, pata, 169 (emphasis added).

7 Trial Judgement, paras. 163-185, 763-765. The Trial Chamber specified that, at the 10 April Meeting, Renzaho

ordered the local officials to erect roadblocks with the knowledge that Tutsi civilians were being killed. See Trial

Judgement, para. 763.

58 Tria] Judgement, paras. 240-253, 764, The Trial Chamber also found that around 16 April 1994, Renzaho facilitated

the acquisition of weapons by local officials for distribution amongst the <ivilian population. See Trial Judgement,
ara. 704.

49 Trial Judgement, paras. 182, 183, 763-766. The Trial Chamber found that in view of his authority, his actions in

support of roadblocks, their role in the “defence” of the city, their widespread and continuing operation, as well as his

order to distribnte weapons, Renzaho must have equally ordered killings at roadblocks.

330 gee Trial Judgement, paras. 165, 240,

1 See Trial Judgement, paras, 170-179.

**2 Tria} Judgement, para, 244,

%3 Trial Judgement, para. 250.

4 Trial Judgement, para. 766.
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256. Renzaho challenges these findings under his Fifth and Sixth Grounds of Appeal,
that the Trial Chamber made numerous errors of fact and law in finding him responsible for the

killings at roadblocks.™*

A, Ailegéd Errors Relating to the Killings at Roadblocks in Kigali-Ville

257. Renzaho alleges that the Trial Chamber erred: (1} in assessing Prosecution evidence;™’
{2)in assessing Defence evidence;”*® (3) by finding that he gave orders to kill Tutsis;™ (4) in
relation to the control of roadblocks;m (5) by finding a link existed between the orders to erect
roadblocks and the killing of Tutsis;>® (6) in finding that his orders to erect roadblocks
substantially contributed to the Killings;*®* and (7) in finding that he exercised effective control over

roadblocks throughout Kiga %63

258. In addition, Renzaho advances several unsubstantiated, unsupported, or vague arguments in
his Notice of Appeal. The Appeals Chamber declines to consider them as tﬁey do not meet the
standard for appellate review.”® These include his allegations that the Trial Chamber erred by:
(1) relying on circumstantial evidence to find that Renzaho had a predetermined plan;’ % (2) finding
that Renzaho knew the consequences of his actions:*® (3) failing to properly assess the evidence
with regard‘ to its finding that Renzaho encouraged 1<i1}ings;567 (4) failing to find that *some”
Prosecution witnesses were not credible in the face of “documentary evidence”;"® and (5) failing to
properly consider the presence of the United Nations Assistance Mission for Rwanda (“UNAMIR™)
at the 10 April Meeting.’ % These arguments were not developed in his Appellant’s Brief or in his

Brief in Reply.

33 Notice of Appeal, paras. 49-83; Appellant’s Brief, paras. 145-260. See alse Brief in Reply, paras. 44-9G;
AT. 16 June 2010 pp. 21-25, )

55 11 is not disputed that roadblocks were erected in Kigali-Ville in April 1994 and that Tutsis were targeted and killed
al those roadblocks. Renzaho instead focuses his appeal on chalienging legal and factual findings concerning his
responsibility for those roadblocks. See generally Notice of Appeal, paras, 53, 66.

7 Appellant’s Brief, paras. 148-201.

358 Notice of Appeal, paras. 58-63. See also Appellant’s Brief, paras. 208-211.

3 Notice of Appeal, para. 75.

& Notice of Appeal, paras. 51, 52, 76.

! Notice of Appeal, paras. 68, 71,
%62 AT, 16 June 2010 pp. 23-25.

580 Appellant’s Brief, paras. 590-595. See also Notice of Appeal para. 56 and Appetlant’s Brief, paras. 21, 201-207,
where Renzaho’s argues that he lacked notice of the allegations underiying the Trial Chamber’s findings. Renzaho's
arguments in this respect are addressed above. See supra, Chapter IV (Alleged Lack of Notice), Section G
{Roadbiocks).

4 See supra, Chapter 11 (Standards of Appellate Review), para. 12.

% Notice of Appeal, para. 54.

% Notice of Appeal, para. 67.

%7 Notice of Appeal, para. 70.

% Notice of Appeal, para. 61.

°% Notice of Appeal, para. 63.
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1. Alleged Errors Relating to Prosecution Evidence

259. Renzaho submits that the Trial Chamber failed to properly assess the Prosecution’s evidence
relating to the 10 April Meeting by relying on: (2) the testimony of Prosecution Witnesses UB,
AWE, and ALG:*"® (b) the radio broadcast evidence for corroboration;> + (¢) Alison Des Forges’s
rui:stimony;572 and (d) the civil defence system evidence for corroboration.””” The Appeals Chamber

will address each of these arguments in turn,

(a) Witnesses UB. AWE, and ALG

260. The Trial Chamber accepted the testimony of Witnesses UB, AWE, and ALG in relation to
the 10 April Meeting. It found that they all described the same meeting and considered that any
differences between their evidence were not material,”’* Renzaho argues that the Trial Chamber
erred by: (i) failing to apply proper caution to the assessment of the testimony of Witnesses UB,
AWE, and ALG considering that they were accompliccs;575 (ii) finding their evidence corroborative
with respect to the date of the mmz:ting;s76 and (iii) failing to properly assess the risk of collusion
between Witnesses UB and AWE’"

(i) Caution

261. Renzaho submits that the Trial Chamber failed to apply the proper standard of caution in its

assessment of accomplice Witnesses UB, AWE, and ALG.™

262. The Prosecution responds that the Trial Chamber treated the testimony of accomplice
witnesses with caution, in accordance with established jurisprudence, and that this was evidenced

by the fact that it carefully considered their accounts.”””

263. The Appeals Chamber recalls that nothing in the Statute or the Rules prohibits a Trial
Chamber from relying upon the testimony of accomplice witnesses.”™ However, such evidence is to

be treated with caution, “the main question being to assess whether the witness concerned might

57G

"™ Appellant's Brief, paras. 148-165.

3" Appellant’s Brief, paras. 166-175.

372 Appellant’s Brief, paras. 176-188.

7 Appeliant’s Brief, paras. 189-201.

*M Trial Judgement, paras. 165-169.

5 Appellant's Brief, paras. 148-150, 158. See also Brief in Reply, paras. 47-55.

5™ Appellant’s Brief, paras. 151-156.

7 appellant’s Brief, paras. 159-165.

57 Notice of Appeal, para. 55; Appellant’s Brief, paras. 148-150. See also Brief in Reply, paras, 47-50.
¥ Respondent’s Brief, para. 109,

580 Nehamihigo Appeal Judgement, para. 42; Nivitegeka Appeal Judgement, para, 98,
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have molives or incentives to implicate the accused”.*®! Nevertheless, a Trial Chamber may rely on

uncorroborated, but otherwise credible, accomplice witness tf:stirnony.sg2

264. The Trial Chamber duly noted the accomplice status of Witnesses UB, AWE, and ALG and
explicitly stated that it “view[ed] the evidence of these witnesses with appropriate caution.”®
Furthermore, it expressly considered the possibility of collusion between them resulting from their

detention in the same prison at the time of their testimony.”**

265. The Appeals Chamber finds that the Trial Chamber applied appropriate caution to the
testimony of Witnesses UB, AWE, and ALG. This is evidenced by the Trial Chamber’s careful
analysis concerning differences in these witnesses’ accounts, which it ultimately found to be
im,rnaterial.585 The Trial Chamber found that Witnesses UB, AWE, and ALG gave credible
accounts of Renzaho’s order to erect roadblocks, particularly when viewed in the context of
circumstantial evidence.*® The Appeals Chamber therefore finds that Renzaho has failed to

demonstrate that the Trial Chamber erred in exercising caution.
266. Accordingly, this argument is dismissed.

(ii) Date of the 10 April Meeting

267. Renzaho submits that no reasonable trier of fact could be convinced beyond reasonable
doubt that Witnesses UB and AWE were referring to the same meeting due to the discrepancies in
their tt:sLi:nlon},'.S87 Further, Renzaho claims that Witness ALG’s hearsay testimony cannot be relied
upon because the source of the hearsay is uncertain,”®® Renzaho also contends that the Trial
Chamber’s subsequent statement that “it is unclear if these witnesses were referring to the same
meetings” supports his argument that no reasonable trier of fact could find that Witnesses UB,

AWE, and ALG were all referring to the same meeting on 10 April 1994,%%

¥ Nchamihigo Appeal Judgement, para. 42, referring to Nohimana et al Appeal Judgement, para 438G,
Nrtagerura et al. Appeal Judgement, paras. 203-200, Niyitegeka Appeal Judgement, para. 98,

8 Nchamihigo Appeal Judgement, para. 42; Muvunyi Appeal Judgement, para. 128. See also Karera Appeal
Judgement, para. 46.

*8 Trial Judgement, para. 166.

5% See Trial Judgement, para. 166, fn. 192, referring to Prosecution Exhibits 69 and 80. See also infra, Chapter VII
{Alleged Errors Relating to Killings al Roadblocks and Distribution of Weapons in Kigali-Ville}, Section A (Alleged
Errors Relating to the Killings at Roadblocks in Kigali-Ville), para. 276,

8 See Trial Judgement, paras. 167, 168,

> See Trial Judgement, para. 169.

87 pppellant’s Brief, paras. 151-156.

¥ Brief in Reply, para. 52. See also Appellant’s Brief, para. 157,

% Appellant’s Brief, paras. 155, 156, referring to Trial Judgement, para. 175. %
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268. The Prosecution responds that the Trial Chamber reasonably concluded that the main

elements of the evidence of these witnesses were compatiblc.590

269. The Appeals Chamber recalls that as the primary trier of fact, the Trial Chamber has the
main responsibility to resolve any inconsistencies that may arise within or amongst witness
testimony.””! Tt is within the discretion of the Trial Chamber to evalnate any inconsistencies it finds,
to consider whether the evidence taken as a whole is reliable and credible, and 1o accept or reject

the “fundamental features” of the evidence.””

270. The Appeals Chamber notes that, based on the slight differences in the testimony, the date
of the meeting was found to be “around 10 April 1994”.** The Trial Chamber carefully considered
the discrepancics in the testimony concerning the date of the 10 April Meeting.”™ It noted that
Witness AWE believed that the meeting was on 9 April 1994 and that his testimony accorded with
the hearsay testimony of Witness ALG.® Tt further noted that while Witness UB placed the
meeting later, on 10 or 11 April 1994, he also explained that it coincided with the swearing-in of the
interim government, which occurred on 9 April 1994.5% The Trial Chamber concluded that the
“main features” of the evidence regarding the date of the meeting were compatible.”” Renzaho has

failed to demonstrate that no reasonable trier of fact could have reached this conclusion.

271.  Additionally, the Appeals Chamber rejects Renzaho's assertion that Witness ALG’s hearsay
testimony was based on uncertain information. The trial record makes clear that Witness ALG
heard about the existence of the 10 April Meeting from many different sources, including Witnesses
AWE and UB.”®® Lastly, the Trial Chamber's statement that it was unclear if the witnesses were
referring to the same meeting was in relation to evidence concerning a different meeting, namely,
Witness ALG’s testimony that he attended three or four meetings after 12 April 1994 and Witness
GLIT's evidence about a meeting in the prefecture office around 16 or 17 April 1994.°% As the Trial
Chamber was discussing another meeting, the uncertainty about when this other meeting occurred

does not undermine the Trial Chamber’s finding concerning the 10 Aprii Meeting,

272, Accordingly, this argument is dismissed.

*% Respondent’s Brief, paras. 110, 131, 114,

91 Simba Appeal Judgement, para. 103,

%2 Simba Appeal Judgement, para. 103. See also Muvunyi Appea! Judgement, para. 144; Muhimana Appeal Judgement,
ara. 133.

°% Trial Judgement, para. 169 (emphasis added).

* See Trial Judgement, para. 167,

** Trial Judgement, para. 167.

3% Trial Judgement, para. 167, referring to Witness UB, T. 23 January 2007 p. 8 [closed session] and Prosecution

Exhibit 94 (Expert Report of Alison Des Forges “Genocide in Kigali-City”), p. 11.

9" Trial Judgement, para. 167.
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273, Renzaho submits that the Trial Chamber did not fully take into account the possible

(iii) Risk of Collusion Between Witnesses UB and AWE

collusion between Witnesses UB and AWE.® He claims that the possibility of collusion is
supported by the fact that their testimony matches with respect (0 Renzaho’s “utterances”, but not
with respect to the circumstances in which he made those utterances.®! Additionally, Renzaho

notes that the Trial Chamber acknowledged that both witnesses had reasons 1o lie.”®

274, The Prosecution responds that the Trial Chamber exercised appropriate caution in
examining the testimony in question, and did so after fully considering the totality of the

circumstances, ™

275.  The Appeals Chamber recalls that collusion can be defined as an agreement, usually sccret,
between two or more persons for a fraudulent, unlawful, or deceitful pur;;)osc.604 If an agreement
between witnesses for the purpose of untruthfully incriminating an accused were indeed

established, the evidence would be excluded pursuant to Rule 95 of the Rules.*”

276. The Appeals Chamber again recalls that the Trial Chamber noted the possibility of collusion
between Witnesses UB and AWE resulting from their detention in the same prison at the time of
their tasti:mony.{’m5 Contrary to Renzaho’s assertion, the simple facf that their testimony was
corroborative on the main aspects of Renzaho's actions but diverged on some details does not
suffice to prove collusion. These differences may also demonstrate that collusion has not
occurred.®’ For these reasons, the Appeals Chamber finds that Renzaho has not established that the
Trial Chamber erred in failing to fully take into account the possible collusion between Witnesses
UB and AWE.

277.  Accordingly, this argument is rejected.

%% See Witness ALG, T. 11 January 2007 p. 31 {closed session].

* Trial Judgement, para. 175.

80 Appellant’s Brief, paras. 159-165.

! Appeliant’s Brief, paras. 162, 163.

&2 Appellant’s Brief, para. 164.

2 Regpondent’s Brief, para. 115.

89 Farera Appeal Judgement, para. 234,

805 Karera Appeal Judgement, para. 234. Rule 95 of the Rules states: “No evidence shall be admissible if obtained by
methods which cast substantial doubt on its reliability or if its admission is antithetical to, and wouid seriousiy damage,
the integrity of the proceedings.”

% See supra, Chapter VIT (Alleged Errors Rejating to Killings at Roadblocks and Distribution of Weapons in Kigali-
Viile), Section A (Allsged Errors Relating to the Killings at Roadblocks in Kigali-Ville), para. 264, See alse Trial
Jadgement, para. 166, fn. 192, referring to Prosecution Exhibits 69 and §0.

€7 See, e.g., Karera Appeal Judgement, para. 234,
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(b) Radio Broadcast Evidence

778, The Trial Chamber found that statements made by Renzaho in radio broadcasts around the
time of the 10 April Meeting corroborated the testimony of Witnesses UB, AWE, and ALG that
Renzaho organized this meeting and instructed local authorities to erect roadblocks in Kigali,(’08
279. Renzaho contends that as “there is nothing in the transcripts [of the radio broadcasts| to
suggest that Renzaho ordered the erection of the roadblocks”, the Trial Chamber’s finding that he
gave this order was not the only reasonable inference available from the evidence.”™ He states that,
to the contrary, he made statements condemning the roadblocks and urging an end to the massacIes |
occurring at the time.""® Additionally, Renzaho claims that the Trial Chamber erred in finding that
his inculpatory statements were credible, while also finding, with respect to the same radio
broadcast, that his exculpatory statements were not credible.f!! Renzaho also claims that the Trial
Chamber failed to address the radio communiqués of 7 and 10 April 1994.51% or any of those

presented by the Defence, and that it considered excerpts from the broadcasts out of context.®”?

280. The Prosecution responds that the Trial Chamber was free to conclude that the positive
messages broadcast by Renzaho during the day were motivated by a desire to improve the image of
the country internationally, while also concluding that his messages broadcast at night were direct

evidence of his orders to erect roadblocks .t

281, The Appeals Chamber notes that the Trial Chamber relied on the radio broadcasts as
corroborative evidence.®’® In particular, the Trial Chamber found that “the radio broadcast and
Renzaho’s explanation corroborate the first-hand testimonies of Witnesses UB and AWE that he
gave orders to local authorities to collaborate with residents in erecting roadblocks to intercept
Inkotanyi or Inyenzi, which also included Tutsi civilians,”®'® The Trial Chamber explained that it

“reache[d] this conclusion notwithstanding instructions in the same broadcast to dismantle

608 Tyia] Judgement, paras, 170-175, 185.

62 Appellant’s Brief, paras. 166-174. Renzaho does not specify which particular transcripts are the focus of this alleged
error.

819 Appellant’s Brief, paras. 171-174; Brief in Reply, paras. 56-71.

611 Notice of Appeal, para. 65; Appellant’s Brief, paras. 181-188; Brief in Repty, paras. 56-70. Renzaho claims that the
Trial Chamber contradicted itself by aiternately dismissing and relying upon the same speech made by Renzaho on
Radio Rwanda. Specifically, he asserts that the Trial Chamber dismissed some of his statements as having been
motivated by the interpational scrutiny being paid to Rwapda at the time, while in other places relying upon the
statement to show that Renzaho encouraged people to build roadblocks at night, See Appellant’s Brief, paras. 184-187.
The Appeals Chamber dismisses summarily Renzaho's argument concerning the Trial Chamber’s use of the phrase
“appears to be” as this argument is vague and unsubstantiated. See Appellant’s Brief, para. 183.

61> Renzaho appears to be referring to Prosecution Exhibits 48 and 49 (Radio Rwanda Transcript of 7 April 1994 and
Radio Rwanda communiqué dated 10 April 1994, respectively).

13 Notice of Appeal, paras. 56, 59, 69.

53 Respondent’s Brief, para. 122. See also AT. 16 Jure 2010 p. 54.

815 See Trial Judgement, paras, 109-172.
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roadblocks during the day, as well as Renzaho’s statement broadcast on 7 April [1994], *appealing

to people not to attack ecach other’.”®” It also noted that in his radio broadcast on 7 April 1994,
Renzaho “encouraged civilians to cooperate with ‘forces of law’, to ‘remain vigilant’ and ensure

*their homes are well protected and thereby prevent infiltration’ %"

282.  Thus, the Trial Chamber was fully aware that, with regard to the 10 April 1994 radio
broadcast, it was relying, on the one hand, on Renzaho's statements about the use of roadblocks,
while, on the other hand, dismissing Renzaho's statements about the dismantling of roadblocks.®*
It explained that it reached this conclusion “notwithstanding instructions in the same broadcast 10

dismantle roadblocks during the day”f’20

and provided a thorough analysis detailing its reasons for
accepting part of this broadcast while rejecting another paJ:I:.621 The Appeals Chamber considers that
the Trial Chamber’s reasoning was sufficient and that Renzaho has not demonstrated that no
reasonable trier of fact could have reached the conclusion that the evidence on Renzaho’s radio
broadcasts corroborated the testimony of Witnesses UB, AWE, and ALG that Renzaho organized
the 10 April Meeting and instructed loéal authorities to erect roadblocks in Kigali. Finally, contrary
to Renzaho’s claim, the Trial Chamber did address the radio communiqués of 7 and 10 April 1994,

presented by the Defence.®?

283. Renzaho's arguments concerning the Trial Chamber’s assessment of the radio broadcasts

are therefore dismissed.

(¢) Alison Des Forges's Testimony

284. Alison Des Forges appeared in court as an expert witness. The scope of her testimony was

limited to providing a historical background of the Rwandan conflict.®?

285. Renzaho submits that the testimony of Alison Des Forges was inadmissible because she

usurped the function of the Trial Chamber by opining on an issue that was determinative of his

innocence or guilt.624

®1% Trial Judpement, para. 172.

817 Trial Judgement, para. 172,

¥ Trial Judgement, para. 172.

% Trial Judgement, para. 172.

0 Teja) Judgement, para. 172 (emphasis added).

52} See Trial Judgement, paras. 172, 184,

622 Sge Trial Judgement, para. 172, fn. 199 (addressing the 7 April 1994 broadcast), para. 170, fo. 197 (addressing the
10 April 1994 broadcast),

623 See Des Forges, T. 2 March 2007 pp. 52-56, T. 5 March 2007 pp. 1-57. See ulse Prosecution Exhibit 94 (Expert
Report of Alison Des Forges “Genocide in Kigali-City™).

521 Appellant’s Brief, paras. 177-180. See also AT. 16 June 2010 p. 61.
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286. The Prosecution responds that the testimony of Alison Des Forges was properly admitted as

part of the overall trial record, and that the Trial Chamber correctly considered her testimony.625

287. The Appeals Chamber recalls that the evidence of an expert witness is meant to provide
specialized knowledge — be it a skill or knowledge acquired through tr.aining626 - that may assist the
factfinder to understand the evidence presented.” Expert witnesses are ordinarily afforded
significant latitude to offer opinions within their expertise; their views need not be based upon first-
hand knowledge or cxpcricncc.m Indeed, in general, the cxpert witness lacks personal familiarity
with the particular case, but instead offers a view based on his or her specialized knowledge
regarding a technical, scientific, or otherwise discrete set of ideas or conecepts that is expected to lie

outside the lay person’s ken.*?

288.  Thus, while the report and testimony of an expert witness may be based on facts narrated by
ordinary witnesses or facts from other evidence, an expert witness cannot, in principle, testify
himself or herself on the acts and conduct of accused pBI‘SOI'l863 % without having also been called to
testify as a factual witness and without his or her statement having been disclosed in accordance
with the applicable rules concerning factual witnesses.! An expert witness cannot pronounce on
the criminal responsibility of the accused. ™ The Appeals Chamber recalls that the role of expert
witnesses is to assist the Trial Chamber in its assessment of the evidence before it, and not to testify

on disputed facts as an ordinary witness. "’

289, The Appeals Chamber also recalls that it is for the Trial Chamber to accept or reject, in

whole or in part, the contribution of an expert witness. A Trial Chamber’s decision with respect (0
the evaluation of evidence received pursuant to Rule 94bis of the Rules is a discretionary one.™*
When assessing an expert’s report, a Trial Chamber generally evaluates whether it contains

sufficient information as to the sources used in support of its conclusions and whether those

conclusions were drawn independently and impartially.ﬁ35

623 Respondent’s Brief, para. 121,
2% Nahimana et al. Appeal Judgement, para. 198.
527 Nuhimana et al. Appeal Judgement, para. 198,
26 Nahimana et al. Appeal Judgement, para. 198, referring to Semanza Appeal Judgement, para, 303.
6% Nahimana et al. Appeal Judgement, para. 198, referring to Semanza Appeal Judgement, para. 303
839 Nahimana et al. Appeal Judgement, para. 212. .
631 Ty this regard, see Rules 66(A)(ii), 73bis (B)(iv)(b), and 73ter (B){iii)(b) of the Rules.
®32 See Nahimana et al. Appeal judgement, fn. 511.
832 Nahimana et al. Appeal Judgement, para. 309
& Strugar Appeal Judgement, para. 58, See also Stakic Appeal Judgement, para. 164, Semanza Appeal Judgement,
ara. 304,
3 Strugar Appeal Judgement, para. 58, See also Nahimana et al. Appeal Judgement, paras. 198, 199.
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260. At trial, Alison Des Forges opined upon the nature of Renzaho’s appeals to the Rwandan
population over Radio Rwanda.®>® She stated her belief that Renzaho was capable of giving precise
instrmictions when he wanted to, and that this was in contrast to those times when he gave
generalized instructions for caution at the roadblocks, surmising that the latter were prompted by

increased international attention to the conflict in Rwanda.%*’

291. The Trial Chamber performed its own analysis of Renzaho’s statements over the radio. At
no point did the Trial Chamber rely on Alison Des Forges’s testimony to enter a finding. Instead, it
referenced transcripts of Renzaho’s radio broadcasts admitted into evidence which demonstrated
Renzaho's concern with the country’s image internationally.®®® In support of this evidence, the Trial
Chamber also pointed to the testimony of Witness UB which tended to confirm its finding that
Renzaho was using double lang1.1::1ge.639 The Trial Chamber stated that, “[g]iven the record before
the Chamber, such broadcasts appear to be motivated by a need to restore the government’s public
image rather than a genuine attempt to control the ethnically targeted kjlling”.640 Thus, the Trial
Chamber’s reference to Alison Des Forges’s testimony appears simply as corroboration of the Trial
Chamber's own analysis based on the available evidence. The Abpeals Chamber therefore finds that
the Trial Chamber, having reached its own conclusion on the evidence, only referred to Alison Des

Forges’s testimony to point out that she was of the same opinion.

292,  Considering the totality of the record before the Trial Chamber, the Appeals Chamber finds
that there was no error in the use of Alison Des Forges’s expert testimony. As stated above, there is
evidence which supports the Trial Chamber’s finding that Renzaho’s pleas over the radio to stop the
killing were motivated by increased international scrutiny as opposed to a genuine desire to end the
violence. Alison Des Forges properly provided expert testimony with reference to the evidence 1n
the case, pointing to some aspects which the Trial Chamber itself found significant and did not

usurp the role of the Trial Chamber.

¢ Des Forges also testified to the general historical context of the conflict in Rwanda. See Trial Judgement, paras. 134-
136.

§37 T 5 March 2007 p. 47. See alse Prosecution Exhihil 94 pp. 13, 14.

638 See Trial Judgement, para. 184, fn. 227, referring to Prosecution Exhibit 51 (Transcript of Radio Rwanda Broadcast
of 14 April 1994) p. 11 (*] will add that our couriry needs to have a good image. During this time when the
international communily seems having forgotten us, I think it is not good to continue to commit unclear, inexplicable
actions because those acts make our government 1o [sic] lose their credibility [...] So do not let [the international
community} langh at us™), and Prosecution Exhibit 63 (Transcript of Radio Rwanda Broadcast of 18 June 1994} p. &
(*Our image abroad has been tarnished. We are called killers, [ don't know what else! But who are the authors of such
killings? Is it not the Inyenzi-Inkotanyi?”).

% Trial Judgement, para. 184, In. 228, referring to Wilness UB, T. 24 January 2007 pp. 9, 10,

80 Trial ludgement, para. 184,
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293. The Appeals Chamber finds that Renzaho has failed to demonstrate that the Tria} Chamber
erred in its reliance upon Alison Des Forges’s testimony concerning radio broadcasts. Thus, this

argument is rejected.

(d) Civil Defence System

294. Renzaho submits that the Trial Chamber improperly relied on his general “involvement™ in
the civil defence system without making a finding as to the specific extent of his involvememnt.”' He
argues that using this evidence as corroboration was therefore an error, pointing to the Trial
Chamber's acknowledgement that “nobody knew when or how the civil defence system was put in

placc!5l642

295, The Prosecution responds that the Trial Chamber did not err and properly relied on this

evidence as corroboration.’*

206. A Trial Chamber has discretien to decide whether to refer to coroborative evidence.** The
Trial Chamber found that “clear parallels” existed between the preparation for the civil defence
system and the proliferation-of roadblocks.’ Additionally, the Trial Chamber found that Renzaho
had “extensive involvement” in ﬁlattcrs related to civilian efforts to defend the city, roadblocks

being one such c’ffoﬂ.“l6

297, The Trial Chamber considered the evidence concerning the civil defence system as
“circumstantial corroboration” of Renzaho’s important role in defence efforts, including
roadblocks.®*” As such, the evidence did not need to be specific to any particular degree so long as
it was compatible regarding the set of facts which it sought to corroborate. ™ At any rate, contrary
to Renzaho's suggestion, the Trial Chamber did in fact make specific findings as to his involvement
in the civil defence system, including his attendance at meetings with army staff to discuss the
implementation of the system, his provision of a list of names of “reliable citizens” who would
assist soldiers, and his position within the chain of command over civil defence forces.®* As these
facts were relevant to Renzaho’s role with respect to roadblocks in Kigali, the Appeals Chamber

finds no error in the Trial Chamber’s decision to rely on themn as corroboration.

1 Appellant’s Brief, paras. 192, 193; Brief in Reply, paras. 72, 73.

2 Appellant’s Brief, paras. 189, 194, 195. See also AT. 16 June 2010 pp. 21-23.
3 Respondent’s Brief, para. 123. See also AT. 16 June 2010 pp. 41, 42.

54 Bagilishema Appeal Judgement, para. 79.

®° Trial Judgement, para. 177.

#8 Trial Judgement, para, 177.

7 Trial Judgement, para. 177.

8% See Nahimana et ol. Appeal Judgement, para. 428,

49 Trial Judgement, para. 176.
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298,  With respect 10 Renzaho's argument concerning the lack of findings relating to the exact
date or method of implementation of the civil defence system, the Appeals Chamber notes the Trial
Chamber’s findings, based on “[u]ndisputed evidence”, that on 29 March 1994, Renzaho met with
the army chief of staff to discuss immplementation of the defence system, and that documentary
evidence clearly established Renzaho as “part of the chain of command over civil defence
forces.”%® The Trial Chamber took note of the fact that “the evidence does not conclusively show
when and to what extent the civil defence structure was formally put into place”, but further noted
the coincidence of the preparations for civil defence and the proliferation of roadblocks.®’
Additionally, the Trial Chamber noted that Renzaho considered roadblocks to “provide security” in
Kigali.®* Because these findings were used as circumstantial corroborative evidence tending to
show that Renzaho gave orders to erect roadblocks,®™ the Appeals Chamber finds that the exact
date or method of implementatiori of the civil defence system were not key factors. Rather, it is the
coincidence of civil defence planning and proliferation of roadblocks which is significant.

Considering the purpose for which it was used, the Appeals Chamber finds that the Trial Chamber

properly considered the evidence.
299.  Accordingly, Renzaho's arguments concerning the civil defence system are rejected.

2. Allesed Errors Relating to Defence Evidence

300. Renzaho claims that the Trial Chamber failed to properly consider Defence evidence ™ He

claims that the Trial Chamber made errors concerning: (a) his alibi; and (b} his own testimony.
(a) Alibi

301. The Tral Chamber found that Renzaho’s testimony concerning his whereabouts from 9 to

11 April 1994 did not “raise doubt that a meeting about roadblocks took place around 10 April.”655

Renzaho argues that the Trial Chamber implicitly acknowledged that this was an alibi, and that as a

650 Trial Judgement, para. 176, referring to Prosecution Exhibits 24 (Letter from Army Chief of Staff Déogratias
Nsabimana, copied to Renzaho, about civil defence, dated 30 March 1994), and 25 {(Letter from Renzaho to Army
Chief of Staff Déogratias Nsabimana with list of persons chosen for civil defence, dated 31 March 1994).

31 Trial Judgement, para. 177 (emphasis in original).

52 Tria) Judgement, para. 177,

8% See Trial Judgement, paras. 169, 176.

4 Notice of Appeal, paras. 58-63. The Appeals Chamber notes that these arguments are raised only in Renzaho's
Notice of Appeal and are not revisited in his Appellant’s Brief. For this reason, the Prosecution declined to respond to
these particular arguments. See Respondent’s Brief, para. 106, fn. 177.

35 Trial Judgement, para. 178.
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result the Prosecution was required to rebut that evidence, which it failed to d0.%% Renzaho submits

that this constituted an error of law by shifting the burden of proof.657

302. The Prosecution responds that the Trial Chamber considered the evidence on this point and

correctly found that no doubt was raised by Renzaho’s tcst'unony.65 ’

303. The Appeals Chamber recalls that, by raising an alibi, an accused is simply stating that he
was nol in a position to commit the crime chargc:d.659 To properly raise an alibi, an accused must
produce evidence “tending to show that he was not present at the time of the alleged crime.”® This
evidence need not prove his alibi beyond reasonable doubt; rather, if the alibi is reasonably possibly
true, then it must be acc&ptcd.661 When this occurs, the Prosecution bears the burden of proving

beyond reasonable doubt that, despite the alibi, the facts alleged are nevertheless true. %%

304, Renzaho testified that on 9 April 1994 he was negotiating With a utility company for water
treatment and meeting refugees at the embassy of Zaire, and later, meeting his family.®® He also
testified that on 10 Aprl 1994, he worked in his office and attended a meeting with the
International Committee of the Red Cross (“ICRC”), eventually returning back to Kigali
prcfccturc.664 On 11 April 1994, Renzaho claims that he attended another meeting with the ICRC
concerning public health in Kigali, and in the evening went to various hotels to check on refugees

housed there.®®

305. The Trial Chamber considered Renzaho’s account of his whereabouts from 9 to

6% 1t then considered

11 April 1994, noting that his account did not include the 10 April Meeting.
evidence, including Renzaho’s own testimony and that of Defence Witness AlA, to the effect that
meetings with conseillers and bourgemestres continued to take place in the days following 8 April

1994, and one of Renzaho's radio broadcasts of 14 April 1994 indicating that a meeting had

6% appellant’s Brief, paras. 208-211. See also AT. 16 June 2010 pp. 60, 61.

7 Appellant's Brief, para. 211. The Appeals Chamber notes that Renzaho did not give notice of his alibi as prescribed
by Rule 67(A)(ii) of the Rules; however, according to Rule 67(B) of the Rules, failure to do so does not limit Renzaho’s
ability to raise an alibi al any other point in the trial,

638 Respondent’s Bricef, paras. 126-128, referring to Trial Judgement, para. 178,

9 Nchamihigo Appeal Judgement, para. 92; Zigiranyirazo Appeal Judgement, para. 17; Ndindabahizi Appeal
Judgement, para. 66.

0 Nehamihigo Appeal judgement, para. 92, referring to Zigiranyirazo Appeal Judgement, para. 17. See also Musema
Achal Judgement, para. 202

! Nehamihigo Appeal Judgement, para. 92; Zigiranyirazo Appeal Judgement, para. 17, referring to Nahimana et al.
Appeal Judgement, para, 414.

e Nehamihigo Appeal Iudgement, para, 93, Zigiranyirazo Appeal Judgement, para. 18.

82 Renzaho, T. 28 August 2007 pp. 43, 44,

4 Renzaho, T. 28 August 2007 pp. 44, 45.

865 penzaho. T. 28 August 2007 pp. 45-47.

586 Trial Judgement, para. 178, referring to Renzaho, T. 28 August 2007 pp. 43-47, T. 29 August 2007 pp. 29, 60.
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recently taken place.®®” The Trial Chamber concluded that the Defence evidence did not raise doubt

as to the existence of a meeting about roadblocks around 10 April 1994 6%

306. While the Trial Chamber should have provided clearer reasoning, the Appeals Chamber
finds that the evidence established beyond rcasonable doubt that Renzaho participated in the
10 April Meeting, despite his own account of his whereabouts from 9 to 11 April 1994, Witmesscs
UB and AWE provided first-hand accounts of a meeting convened at the prefecture office around
10 April 1994.%9 Both stated that Renzaho was present at this meeting and gave orders to erect
roadblocks to confront Tutsis.””® Witness ALG heard about a similar meeting occurring around the-
same time.®! Additionally, the Trial Chamber took into account circumstantial evidence about
radio broadcasts®’” and the civil defence systcm,673 which tended to corroborate the fact that this

meeting occurred and that orders to erect roadblocks were given there.

307. Furthermore, the Appeals Chamber finds that the Trial Chamber did not reverse the burden
of proof with respect to the alibi. By concluding that the Defence evidence did not “raise doubt”
that the 10 April Meeting took place in Renzaho’s presence, the Trial Chamber merely expressed its
view that the Defence evidence was not sufficient to cast doubt on the Prosecution’s case; that is 1o

say, in spite of the Defence evidence, the Prosecution proved its case beyond reasonable doubt.
308. Accordingly, this argument is rejected.

{b) Renzaho's Testimony

309. Renzaho claims that the Trial Chamber failed to properly assess his testimony, arguing that
statements may have been ascribed to him which he did not make.®™ The Prosecution declined to

respond to this argument.m

310. The Trial Chamber found that Renzaho made statements to the effect that Tutsis were
accomplices of the enemy, /nyenzi, or Jnkotanyi ®’® While it accepted “that instructions to erect
roadblocks in order to fight the Inyenzi, or Inkotanyi were made with the intent [to] mobilise the

population against an invading rebel force aimed at deposing the pre-existing regime”, it considered

%7 Trial Judgement, para. 178.

%% Trial Judgement, para. 178.

° Witness AWE, T. 31 January 2007, pp. 13, 14, 35-39 {closed session]; Witness UB, T. 23 January 2009 pp. 8-12
{closed session].

" Witness AWE, T. 31 January 2007 p. 14 [closed session]; Witness UB, T. 23 January 2007 p. 12 [ciosed session].

7 Witness ALG, T. 11 January 2007 pp. 29, 30 [closed session], T. 12 January 2007 pp. 28-30 [closed session].

2 Trial Judgement, paras. 170-175,

% Trial Judgement, paras. 176, 177.

&7 Natice of Appeal, para. 62, referring ro Trial Judgement, para. 180.

&% Respondent’s Brief, para. 106, fn, 177,
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that “Renzaho defined the enemy broadly, including Tutsi civilians among them,”®"" It conclnded
“that Renzaho intended Tutsi civilians to fall within the definition of the enemy or that his message

was interpreted to include them.”¢™®

311. In reaching this conclusion, the Trial Chamber noted Renzaho’s “testimony that Tutsis
generally were viewed as accomplices to the RPF” and considered that “his concession that his use
of the terms Inyenzi and Inkotanyi on the radio included reference to Tutsi civilians offers strong
circumstantial support for these conclusions.”®”® It indicated that it had “also considered Defence
evidence portraying Renzaho as against the killing of Tutsis at roadblocks and distraught or
frustrated by the occurrences at them.”®® The Trial Chamber found that this evidence was “mostly
anecdotal”™ and fhat it failed to raise doubt “that Renzaho intended the roadblocks to target Tutsi
civilians.”®*’

312. The Trial Chamber thoroughly analysed Renzaho’s own testimony with respect to
roadblocks.®®? It is clear from an examination of the Trial Judgement that the Trial Chamber did not
ascribe statements to Renzaho that he did not make. Rather, the Trial Chamber’s conclusions are

based on credible witness testimony and on circumstantial evidence.***
313.  Accordingly, this argument is dismissed.

3, Orders to Kill Tutsis

314. Rengaho submits that the Trial Chamber erred in finding that he ordered the killings of
Tutsis at roadblocks. He argues that there is no “explicit evidence™ to that effect® and that the Trial
Chamber’s langnage shows that this conclusion remained uncertain.®® The Prosecution responds
that the only r_casonablc inference on the evidence is that Renzaho ordered the killings at

rt:radblocks.636

8% Trial Judgement, para, 180

77 Trial Judpement, para. 180

%8 Trial Judgement, para. 180.

% Trial Judgement, para. 180.

% Trial Judgement, para. 180.

881 Tria] Judgement, para. 180.

5% See, e.g., Trial Judgement, paras, 137-141, 171, 178, 183, 185,

6% Tria] Judgement, para. 180, fns. 213, 214,

% Notice of Appeal, para. 75. This argument was not developed in the Appellant’s Brief and the Prosecution declined
to respond to it. See Respondent's Brief, para. 106, fn. 177. Upon request of the Appeals Chamber, the Parties
addressed this issue at the Appeal Hearing. See AT. 16 June 2010 pp. 22-25 (Renzaho) and AT. 16 June 2010 pp. 41-46
(Prosecution).

%5 Notice of Appeal, para. 75 (“The use of the word ‘must’ proves that the Chamber was not convinced beyond &
reasonable doubt™},

% AT. 16 June 2010 pp. 42, 46. See also AT. 16 June 2010 pp. 43-45.
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315. The Appeals Chamber recalls that a person in a position of authority may incur
responsibility for ordering another person to commit an offence if the order has a direct and
substantial effect on the commission of the illegal act.®®’ Responsibility is also incurred when an
individual in a position of authority orders an act or omnission with the awareness of the substantial
likelihood that a crime will be committed in the execution of that order, and if that crime is

effectively committed subsequently by the person who received the order.”®®

A person who orders
an act with such awareness has the requisite mens rea for sstﬁbﬁshing liability under Article 6(1) of
the Statute pursuant to ordering. Ordering with such awareness has to be regarded as accepting that
crime.®” No formal superior-subordinate relationship between the accused and the perpetrator is

. C
requn‘cd.69

316. The Appeals Chamber recalls that the Trial Chamber found that at the 10 April Meeting,
Renzaho ordered local officials to establish roadblocks in K_igali.691 It further found that, at the
16 April Meeting, Renzaho facilitated the acquisition of weapons by local officials for distribution
to the civilian 1:’()pulation.692 Based on Renzaho's orders to establish roadblocks, his sanctioning the
conduct at them, and his continued material support for the killings through the distribution of

weapons, the Trial Chamber found Renzaho guilty of aiding and abetting genocide. 62

317. The Trial Chamber noted that there was no explicit evidence that Renzaho ordered the
killing of Tutsis at roadblocks.®® Nonetheless, it found, based on circumstantial evidence, that
Renzaho “must have equally” ordered the killings at roadblocks.®® On this basis, the Trial Chamber
found that, in addition to aiding and abetting, Renzaho was “also liable under Article 6(1) of the

096

Statute for ordering the killings™ " and convicted him accordingly.

318. Renzaho does not specify whether he contends that, by law, no conviction could be entered
against him for ordering the killing of Tutsis unless based on direct evidence or whether he
challenges the Trial Chamber’s findings themselves. To the exient that Renzaho challenges the

Trial Chamber’s reliance on circumstantial evidence for a conviction, the Appeals Chamber recalls

8 Kamuhanda Appeal Judgement, paras. 75, 76.

% Nahimana et al. Appeal Judgement, para. 481, and citations therein.
% Blatkic Appeal Judgement, para. 42,

¢ Nuhimana et al. Appeal Judgement, fn. 1162; Semanza Appeal Judgement, para, 361; Kordic and Cerkez Appeal
Judgement, para. 28.

%1 7riaf Judgement, para. 763.

2 Tria] Judgement, para. 764.

2 Tral Judgement, para. 766.

4 Trial Judgement, para. 764

% Trial Judgement, para. 764,

% Trial Judgement, para, 766.
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that ordering, as a mode of responsibility, can be inferred from circumstantial evidence, so long as

itis the only reasonable inference.®” The Trial Chamber was fully aware of this standard 5%

319. The Appeals Chamber considers, however, that in finding that Renzaho gave a distinct order
to kill Tutsis at roadblocks, the Trial Chamber failed to explain how this was the only reasonable
inference that could be drawn from the evidence. The Trial Chamber enumerated the factors that it
took into account: Renzaho’s “authority, his actions in support of roadblocks, their role in the
‘defence’ of the city, their widespread and continuous operation, as well as his order to distribute
weaporrs”.699 However, no explanation is provided to show how the combination of these factors
necessarily leads to the conclusion that Renzaho ordered killings. Even if all of these factors
consistently show that Renzaho’s actions were aimed at the killing of Tutsis at roadblocks or that he
was aware of the risk that Tutsis would be killed at roadblocks, there is an insufficient basis to
make the factual finding that Renzaho “ordered™ such killings. Judge Giiney and Judge Pocar

dissent on this point.

320. The Appeals Chamber further notes that the conclusion that Renzaho gave an order to kill at
roadblocks is, standing alone, an insufficient basis to find that Renzaho is criminally responsible
under Article 6(1) of the Statute for ordering any such killings. In the present case, the Trial
Chamber made no findings concerning when or where Renzaho gave the order, ™ to whom or to

01

what category of perpetrators he gave the order,””’ and whether Renzaho was in a position of

authority vis-a-vis the recipiﬁnt.702

The Appeals Chamber recalls that a Trial Chamber is reguired to
provide clear, reasoned findings of fact as to each clement of the crime charged.”” Taken together,
the paucity of findings in relation to the conclusion that Renzaho ordered killings at roadblocks
convinces the Appeals Chamber, Judge Pocar dissenting, that the Trial Chamber erred in failing to

provide a reasoned opinion.

321,  Accordingly, the Appeals Chamber, Judge Giiney and Judge Pocar dissenting, quashes

Renzaho’s conviction for genocide for ordering killings at roadblocks,

%7 See D, Milodevid Appeal Judgement, para. 265 (“the actus reus and the mens rea of ordering can be established

through inferences from circumstantial evidence, provided that those inferences are the only reasonable ones™). See also
Kamuhanda Appeal Judgement, para. 76; Galic Appeal Judgement, para. 178.

% See Trial Judgement, para. 764, fn. 855, referving to Galic Appeal Judgement, paras. 177, 178, 389,

% Trial Judgement, para. 764.

"™ ¢ D. Milosevic Appeal Judgement, para, 267,

"W f. Bofkoski and Tarculovski Appeal Judgement, para. 75.

" See Kamuhanda Appeal judgement, para. 75.

s Kuajelijeli Appeal Judgement, para. 60; Kordic and Cerkez Appeal Judgement, para. 383,
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4. Alleged Errors in Relation to the Control of Roadblocks

322. Renzaho submits that the Trial Chamber improperly relied upon Witness AFB’s testimony
concerning the situation at roadblocks and who was present at themn, after questioning his
crcdibility.704 Renzaho also argues that it was improper 1o rely on Corinne Duika’s testimony
regarding the presence of local officials at the roadblocks.” Renzaho finally claims that the Trial
Chamber erred by contradicting itself in finding that he did not supervise all the roadblocks but that
he was nevertheless responsible for them.”” The Prosecution declined to respond to these

o0
arguments.’’

323. Renzaho’s arguments are largely unsubstantiated. He does not point to any finding of the
Trial Chamber regarding his actions at roadblocks. In any event, as the Trial Chamber had concerns
“about aspects of [Witness AFB’s] uncorroborated testimony concerning [the distribution] of
weapons”, it decided to consider his evidence with caution.”™ With regard to Renzaho’s activities at
roadblocks, the Trial Chamber declined to rely on Witness AFB’s testimony if not corroborated.”®
The Trial Chamber accepted Witness AFB’s general observations about “who was manning
roadblocks and the state of affairs at them”.”'" It further found that “his evidence about the
existence of roadblocks manned by heavily armed Interahamwe near the Gitega sector office [is

suppbrtsd] both in Corinne Dufka’s photographs as well as witness tcstimony.”m

324, Renzaho does not explain how the Trial Chamber abused its discretion in so finding. The
Appeals Chamber notes Corinne Dufka’s testimony that, between 18 to 20 or 21 May 1994, access
to Sainte Famille was guarded by a roadblock manned by eight to 10 men in civilian clothes and
that within a relatively short distance there were several other roadblocks.”'? At a checkpoint in
Kigali, she saw a militiaman in a white doctor’s coat splattered with blood and others carrying nail-
studded clubs still bearing flesh ahd hair,”"® At the largest roadblocks, manned by around
30 persons, she met Robert Kajuga, whom Father Munyeshyaka introdnced as the militia leader. ”**
As such, the Appeals Chamber considers Corinne Dufka’s testimony indeed supported Witness

AFR’s general observations.

™ Notice of Appeal, para. 51. Renzaho did not develop this argument in his Appellant’s Brief.
"5 Notice of Appeal, para. 52, Renzaho did not develop this argument in his Appellant’s Brief.
8 Notice of Appeal, para, 76.

7" Respondent’s Brief, para. 106, fn. 177.

"% Trial Judgement, para, 162, referring to Chapter 113 of the Tria} Judgement on “Distribution of Weapons™.
"8 Trial Judgement, para. 162,

7f° Trial Judgement, para. 163,

! Trial Judgement, para. 163.

"2 Dufka, T. 30 January 2007 pp. 4, 11-23.

"* Dufka, T. 30 Janvary 2007 pp. 3-5.

1% Dufka, T. 30 January 2007 pp. 11-13.
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325.  Since Renzaho fails to identify any eror, these arguments are dismissed.

5. Link between Renzaho's Orders to Erect Roadblocks and the Killings of Tutsis

326. Renzabo submits that the Trial Chamber erred by failing to: {a) properly assess the
population’s response to his radio appeals;m and (b) properly take into account the level of

indiscipline at roadblocks.”®

{a) Response 1o Radio Appeals

327. Renzaho argues that the Trial Chamber failed to properly take into account Defence
evidence before finding that the population responded to his appeals over the radio.””” He claims
that the Trial Chamber did not support its finding with any evidence, “and for good rcason: there

was none”.’'® The Prosecution declined to respond to these arguments.m

328. Renzaho does not pomnt io any specific Defence evidence that the Trial Chamber
purportedly failed to consider. To the extent that he challenges the existence of evidence
establishing the effectiveness of Renzahos radio appeals to the population, it is clear that the Trial
Chamber considered the relevant Prosecution evidence and concluded that “people responded to
calls by the prefect to, for example, return to work”.” The related claim that Renzaho's orders to

erect roadblocks did not substantially contribute to the killings at roadblocks is considered below.™!
329,  Accordingly, this argument is rejected,

(b} Indiscipline at Roadblocks

330. Renzaho claims that the Trial Chamber disregarded Defence evidence tending to show that

722 Renzaho

conseillers and bourgresires committed crimes without his knowledge or consent.
additionally argues that the Trial Chamber failed to draw the proper legal inference from the fact
that those manning the roadblocks were inebriated.’” Renzaho contends that the Trial Chamber

contradicted itself in finding that the situation at the roadblocks was uncontrollable and, at the same

715

Notice of Appeal, para. 68.

ﬂf Notice of Appeal, para. 71.

"7 Notice of Appeal, para. 68. This argument was not developed in the Appellant’s Brief.

7% Notice of Appeal, para, 68,

" Respondent’ s Brief, para. 106, fr. 177.

™ See Trial Judgement, para. 185, fn. 235, referring to Trial Judgement, Sections IL6 and 1.9

1 See infra, Chapter VI (Alleged Errors Relating to Killings et Roadblocks and Distribution of Weapons in Kigali-
Ville), Section A (Alleged Errors Relating to the Killings at Roadblocks in Kigali-Ville), Subsection 6 {Substantial
Contribution).

72 Notice of Appeal, para. 71.

™ Notice of Appeal, para. 72.
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time, finding that Renzaho was responsible for the ercction of roadblocks throughout Kigali.™

Renzaho also states that more specificity was required as to which roadblocks he was responsible

72
for.”®

331. The Prosecution respends that there was no need to kist all the roadblocks established on
Renzaho’s orders.’? It argues that the evidence established that local officials were Renzaho’s

subordinates, and that they obeyed his orders and erected additional roadblocks.”

332, Renzaho seems to argue that the situation at the roadblocks was uncontrollable and that the
individuals manning those roadblocks were not taking orders from him or, indeed, from anybody.
In this sense, he is merely repeating arguments already rejected at trial without showing how the
Trial Chamber erred in its conclusions.”” Tt is clear that the Trial Chamber did in fact consider
Defence submissions concerning the actions of conseillers and bourgmestres at the roadblocks,
both in the facinal ﬁndings729 and the legal findings.””® The Trial Chamber explicitly took into
consideration the fact that there was a “measure of indiscipline” at the roadblocks and that some
assailants might not have recognized Renzaho’s authority in isolatcd cases, but concluded that
Defence and Prosecution evidence demonstrates that conseillers and responsables de cellule played

critical roles in the establishment and oversight of roadblocks throughout Kigali.73]

333, As stated above, the Appeals Chamber will not lightly overturn matters which are within the
ambit of the Trial Chamber’s discretion unless Renzaho poinis to a specific error - and appeal
proceedings arc not an opportunity to reargue the case de novo.” Renzaho has failed to show any

error in the Trial Chamber’s assessment of the pertinent evidence.”*

334, Having failed to articulate any error, Renzaho’s argument is therefore rejected.

74 Notice of Appeal, para. 56; Appellant’s Brief, para, 198.

™ Appellant’s Brief, para. 199.

% Respondent’s Brief, para, 124,

7 Respondent’s Brief, paras. 124, 125.

"8 See Trial Judgement, para. 159.

78 See Trial Judgement, para. 164, fn. 150.

7 See Trial Judgement, para. 767.

! THal Judgement, para. 767.

2 See supra, Chapter 11 (Standards of Appellate Review), para. 10.

78 Kajelijeli Appeal Judgement, para. 89; Rutaganda Appeal Judgement, para. 15.

"M ac to Renzaho's contention that the Trial Chamber should have determined which roadblocks Renzaho was
specifically responsible for (see Appellant's Brief, para. 199), the Appeals Chamber considers that there is no
requirement for absolute specificity m findings such as this one; it is enough that the Trial Chamber thoroughly
analysed Renzaho's responsibility with respect to ordering roadbiocks.
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6. Substantial Contribution

335. Renzaho claims that the Trial Chamber failed to explain how his orders to erect roadblocks
substantially contributed to the subsequent killings at them.”® The Prosecution responds that tht;.
Trial Chamber considered whether Renzaho's orders substantially contributed to the killings at
roadblocks and that evidence shows that as a consequence of his orders, Tutsis were killed at
roadblocks.”™® '

336. The Trial Chamber's conclusion that Renzaho is responsible for aiding and abetting the
killings of Tutsi civilians at roadblocks is based on its factual findings that Renzaho ordered the
establishment of roadblocks, sanctioned “the conduct at them”, and provided “continued material
support for the killings through the distribution of Wtaapcm.s.”737 The Trial Chambcr was satisfied
that local officials erected additional roadblocks within Kigali-Ville prefecture based on Renzaho’s
orders.”®® It further noted that Renzaho facilitated the acquisition of weapons by local officials
which lent further sanction and material support to the kjllings.739 It therefore concluded that
Renzaho substantially contributed to “the killing of Tutsi civilians™ at roadblocks through his orders

and public support.m

337. The Appeals Chamber agrees that these elements demonstrate that Renzaho’s actions in
support of roadblocks substantially contributed to the killings at them. As Prefect, Renzaho was the
highest authority in Kigali-Ville prefecture. He knew that Tutsis were targeted and killed at
roadblocks.™ At a meeting with local officials he stated that the roadblocks were meant 10 confront
the Tutsis.”*> Renzaho ordered local authorities to collaborate with residents in erecting roadblocks
to intercept Inkotanyi or Inyenzi, including Tutsi civilians. As a consequence of his orders, local
officials erected additional roadblocks and showed their support for the Interahamwe and civilians
manning the existing roadblocks.”” Renzaho also ordered the.distribution of wr:ap(ms.744 While
there was only scant evidence as to how the weapons were used, the Trial Chamber concluded that
“the act of distributing weapons demonstrated the government's unequivocal support of the killings
of Tutsi civilians, and substantially contributed to the slaughter.745 Accordingly, the only reasonable

conclusion was that Renzaho's instructions to erect roadblocks and to distribute weapons

™5 AT, 16 June 2016 pp. 23-25.

36 AT, 16 June 2010 pp. 41-46.

737 Trial Judgement, para. 766.

"% Trial Judpement, para, 181

7% Tria) Judgement, para. 764.

™0 Trial Judgement, paras. 181, 764,
M3 Trial Judgemnent, paras. 183, 767.
™2 Trial Judgement, paras. 168, 179.
™3 7ral Judgement, para. 181,

™ Trial Judgement, para. 251.
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encouraged the people manning the roadblocks to kill Tutsis and therefore substantially contributed

to the killings at them.”*®

338.  This argument is therefore rejected.

7. Effective Control over Roadblocks Throughout Kigali

339. The Trial Chamber’s finding that Renzaho bore superior responsibility for the killings of
Tutsi civilians at roadblocks in Kigali was based, inter alia, on is determination that those manning
the roadblocks were Renzaho's subordinates and that conseillers de secteur and responsables de
cellule — who. were found by the Trial Chamber to be Renzaho’s subordinates over whom he
exercised effective control — played critical roles in the establishment and oversight of roadblocks

throughout Kigali.747

340. Renzaho submits that the Trial Chamber erred in finding that he exercised effective control

over roadblocks throughout Kig-,rali.748

He argues that by using the expression “throughout Kigali”,
the Trial Chamber disregarded the existence of RPF-occupied areas within Kigali, admitted by the
Prosecution, as well as disregard for the evidence showing boundaries therein, thereby reversing the

burden of proof.’*

341. The Prosecution responds that the Trial Chamber did not hold Renzaho liable for any

roadblocks found in areas allegedly controlled by the RPF, ™"

342, The Appeals Chamber has found that the Trial Chamber did not convict Renzaho as a
superior in relation 1o roadblocks.”' Rather, the Trial Chamber took his related abuse of authority
into account in sentencing.”> Accordingly, the Appeals Chamber will address Renzaho’s argument
insofar as it relates to his authority. In addition, the Appeals Chamber notes that contrary (o
Renzaho’s suggestion, the Trial Chamber did not find that he exercised effective control over

roadblocks throughout Kigali, but over the local officials who established and oversaw them.”

5 Trjal Judgement, para. 253.

* Trial Judgement, para. 181.

™7 Tria) Judgement, para. 767.

™8 Appellant’s Brief, para. 590,

7% Appellant’s Brief, paras. 591-595,

5% Respondent’s Brief, para. 273.

! See infra, Chapter X111 {Alleged Frrors Relating to Legal Findings), Section A (Preliminary Issue).

™2 Tra] Judgement, paras. 770, 823. See also infra, Chapter XIII {Alleged Errors Relating to Legal Findings),
Section A (Preliminary Issue},

% Trial judgement, para. 767. Although the Trial Chamber found Renzaho to be the superior of “those manning™ the
roadblocks, it did not explicitly find that he exercised effective control over them, and the Appeals Chamber has found
that he was not convicted as a superior for their crimes. See infra, Chapter XIII (Alleged Frrors Relating to Legal
Findings), Section A (Preliminary Issue).

b4 .
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343, While the term “throughount Kigali” -may be broad, it does not demonstrate that the Trial
Chamber did not consider evidence of the RPF presence and control over certain areas of Kigali. To
the contrary, the Trial Chamber duly noted Defence Expert Witness Bernard Lugan’s evidence in
this regarcl.754 In addition, the Trial Chamber specified that it found that Renzaho ordered the
Kigali-Ville prefecture bourgmestres, conseillers, and other officials “to erect additional roadblocks
in areas wnder their control’,”> thereby necessarily excluding areas under RPF control. The fact
that some arcas of Kigali-Ville prefecture were occupied by'thc RPF does not cast doubt on the fact
that throughout the rest of Kigali-Ville prefecture, roadblocks were erected at which Tutsis were
killed.

344, Renzaho therefore fails to demonstrate any error warranting appellate intervention.

B. Alleged Errors Relating to the Distribution of Weapons

345  Under his Sixth Ground of Appeal, Renzaho claims that the Trial Chamber erred in law and
in fact in finding him criminally responsible for the distribution of weapons.756 Renzaho claims that
the Trial Chamber erred in finding that he ordered the distribution of weapons at the 16 Apnl

Meeting' " and in its findings concerning the delivery of waapons.75 8

‘1. Preliminary Issue: Potential Impact of the Alleged Error

346, The Appeals Chamber will first address the Prosecution’s contention that Renzaho’s Sixth
Ground of Appeal should be dismissed because Renzaho's involvement in weapons distribution
was only an additional factor considered by the Trial Chamber to convict him for genocide and that

this conviction would still stand based on other evidence.””

347. Renzaho replies to the Prosecution’s objection by arguing that there is no support for the
contention that the distribution of weapons was merely an additional basis for his conviction for the

killings at roadblocks. He further asserts that all facts underlying a finding of guilt must be proven

73 7rial Judgement, paras. 156, 159.

75 Trial Judgement, para. 179 (emphasis added).

* Notice of Appeal, paras. 77-83; Appellant's Brief, paras. 212-260. Renzaho's argument that the Trial Chamber erred
in relying on facts not pleaded in the Indictment is considered above in Chapter IV (Alleged Lack of Notice), Section H
{Weapons).

77 Notice of Appeal, paras. 77-81; Appellant’s Brief, paras. 215-238.

758 Notice of Appeal, para. 82; Appellant’s Bricf, paras. 243-248. See alsc AT. 16 June 2010 pp. 21-25.

% Respondent’s Brief, para. 133, referring to the evidence showing that he ordered the establishment of roadblocks and

the killings at them. The alleged errors relating to these orders are addressed above in Section A (Alleged Errors
Relating to the Killings at Roadblocks in Kigali-Ville).
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bevond reasonable doubt and that the Tribunal’s jurisprudence does not make a distinction between

material and additional facts.”®

348, The Appeals Chamber recalls that the Trial Chamber convicted Renzaho of genocide under
Article 6(1) of the Statute for aiding and abetting the killing of Tutsis at roadblocks based on its
factual findings that Renzaho ordered the establishment of roadblocks, sanctioned “the conduct at
them”, and provided “continued material support for the killings through the distribution of

1761
weapons,

349. Thus, contrary to the Prosecution’s contention, the findings concerning Renzaho's -
involvement in the distribution of weapons were not merely additional. They are material to

Renzaho’s criminal responsibility for aiding and abetting the killings at roadblocks.

350. Accordingly, the Prosecution’s objection is rejected. The Appeals Chamber now turns to the

substance of the alleged errors.

2. Renzaho’s Instructions to Collect Weapons

351. The Trial Chamber found that Renzaho's instructions during the 16 April Mecting to
officials, including conseillers, to obtain and distribute firearms were coupled with an additional
order that weapons be provided to select members of the population.”®® The Trial Chamber also
found that following his orders, several local officials, including conseillers, collected weapons and
distributed them to people within their communities.”® Renzaho claims that the Trial Chamber
erred. in finding that he participated in the 16 April Meeting.”™ He also submits that the Trial
Chamber erred: (a) in assessing the evidence of Prosecution Witnesses AWE, ALG, UB, and GLJ

763

in relation to this meeting;” (b) in distregarding his alibi eviclence;?ﬁﬁ and (¢) in relation to

corroboration,”®

" Brief in Reply, paras. 75-82.

"1 Trial Judgement, para. 766.

%2 Prinl Judgement, para. 251,

763 Trigl ludgement, para. 251,

7% appellant’s Brief, paras. 215-238.

7% Notice of Appeal, paras. 77, 78, 81; Appellant’s Brief, paras. 215-217.

7% Appellant’s Brief, paras. 218-221, 225; Brief in Reply, para. 94, :
67 Appellant’s Brief, paras. 234-236,
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(a) Assessment of Prosecution Witnesses AWE. ALG, UB, and GLT

352. Renzaho contends that the Trial Chamber erred in minimizing inconsistencies between the
Prosecution witnesses’ testimony 1elating to: (i) the date of the meeting;'™ and (ii) the nature of

Renzaho's instructions.”®

(i) Date

353.  Renzaho argues that the Trial Chamber failed to properly take into account the discrepancies
between Prosecution wilnesses’ testimony with regard to the date of the 16 April Meéting.ﬂo He
contends that, contrary to the Trial Chamber's analysis, these discrepancies cannot be explained
simply by the passage of time.”"! He specifically asserts that the Trial Chamber erred in relying on
the date of 16 or 17 April 1994 indicated by Witness GLJ, considering that it viewed Witness GLI’s
testimony with caution.””” Renzaho further points out that Witness UB referred (o a meeting — the

second he mentioned — that took place around 11 April 1994,

354, The Prosecution responds that Renzaho has not demonstrated that the Trial Chamber erred
in its exercise of caution in assessing the evidence.””* The Prosecution submits that the presence of
inconsistencies in the evidence does not, per se, require a reasonable Trial Chamber to reject the
evidence as unreliable.””” The Prosecution notes that fhe Trial Chamber explained why it found that
Prosecution witnesses testified about the same meeting and why it concluded that the meeting took

place around 16 April 19947

355. The Appeals Chamber recalls that as the primary trier of fact, the Trial Chamber has the

main responsibility to resolve any inconsistencies that may arise within or amongst witnesses’
tCStimOﬂy.W? It is within the discretion of the Trial Chamber to evaluate any inconsistencies it finds,
to consider whether the evidence taken as a whole is reliable and credible, and to accept or reject
the “fundamental features” of the evidence.” "™ The Appeals Chamber defers to the Trial Chamber’s

judgement on issues of credibility, including its resolution of disparities among different witnesses’

% Notice of Appeal, para, 78, Appellant’s Brief, paras. 222-226. The Appellant explains in detail the discrepancies in
the dates of the meeting stated by Witnesses AWE, ALG, GLJ, and UB, See also Brief in Reply, paras. 87-56.

78 Notice of Appeal, para. 78; Appellant’s Brief, paras. 227-232.

7 Appellant’s Brief, paras. 216-226; Brief in Repiy, paras. 93-96.

" Appellant’s Brief, para. 226; Brief in Reply, para. 93.

772 Appellant’s Brief, para. 226, referring to Trial Judgement, para. 240,

7 Appellant’s Brief, paras. 222-224; Brief in Reply, paras. 88-94.

7% Respondent’s Brief, para, 137.

" Respondent’s Brief, para, 136.

7% Respondent's Brief, para. 136.

" Simba Appeal Judgement, para. 103,

% Simba Appeal Judgement, para. 103, See alse Muvunyi Appeal Judgement, para. 144; Muhimana Appeal Judgement,
para. 133.
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accounts, and will only find that an error of fact was committed if it determines that no reasonable

trier of fact could have made the impugned finding.””

356. The Appeals Chamber notes that the date of the meeting at stake was found to be “around”
or “on or about” 16 April 1994 The Trial Chamber noted and carefully considered the
discrepancies in the testimony concerning the date of the 16 April Mec:ting.781 It noted that Witness
AWE’s evidence suggested that the instructions to collect weapons were given during a meeting on
11 April 1994, while Witness GLJ testified that “this occurred on 16 April”."’r82 It further noted that
Witness UB’s testimony regarding the date varied “between about two days after 10 or 11 April and
16 Aﬁril [1994]”.783 It also noted Witness ALG’s testimony that the instructions to collect weapons
were given on 11 April 1994.”* The Trial Chamber found that these differences were reasonably
explained by the passage of time.”® In so finding, it noted that “the precise date that Renzaho gave
these instructions is unclear” and that Witnesses UB and AWE were consistent that the instructions
were given during tﬁs second meeting with Renzaho at the prefecture office.”™ It further found that
this detail was corroborated by the second-hand testimony of Witness ALG and by Witness GLJ's
snggestion that those instructions were given based on a decision taken during a prior meeting that

he did not attend.”®’

357. Thus, the Trial Chamber duly tock into account the discrepancies regarding the date of the
meeting. It was open to the Trial Chamber to conclude that a meeting took place around
16 April 1994 at which Renzaho instructed attendees to collect weapoms. Renzaho has not

demonstrated that no reasonable trier of fact could have reached this conclusion.

(i1) Nature of Instructions Given

358. Renzaho contends that the Trial Chamber reversed the burden of proof in assessing the
discrepancics between the testimony of Witnesses GLJ, UB, and AWE relating to the nature of the
instructions given by Renzaho at the meeting.”>® He asserts that Witness GLJ testified that the
instructions to distribute weapons and to erect roadblocks had been given at the same time, while

Witnesses UB and AWE testified that the order to erect roadblocks had been given at a previous

™ Muhimana Appeal Judgement, para. 58; Rutagandu Appeal Judgement, paras. 24, 442, 443, See also Gacumbirsi
Aé)pf.‘.al Judgement, para. 70.

T8 Triat Judgement, paras. 247, 251, 764,

" Trial Judgement, para. 241,

" Tyial Judgement, para. 241.

% Trial Judgement, para. 241.

™ Trial Judgement, para. 241

™ Trial Judgement, para. 241.

" Appellant’s Brief, paras. 228-233.

7% Trial Judgement, para. 241.
7 Trial Judgement, para. 241, %
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mf:cting.?89 He claims that the Trial Chamber misrepresented Witness GLJ's testimony by
suggesting that Renzaho might have reiterated his orders to erect roadblocks to select participants at

the 16 April Meeting. ™

359, The Prosecution responds that Renzaho's argument reveals no etror in the Trial Chamber’s

assessment of the evidence, and should be dismissed.”™"

360. The Trial Chamber noted and carefully considered the discrepancies in the testimony
regarding the nature of the instructions given at the 16 April l\/Ie(stirlg.w2 It found them to be
minor.”? It noted that Witness GLJ testified that the instructions regarding weapons were made in
conjunction with a call for the attendees to erect roadblocks. In turn, Witnesses UB and AWE
indicated that Renzaho ordered the erection of roadblocks at a previous meeting. The Tral
Chamber concluded that their testimony was “not incompatible with Renzaho repeating the
instructions concerning roadblocks when directing individuals to obtain and distribute waapons.”794
361. Renzaho merely states, without developing his argument, that the Trial Chamber reversed
the burden of proof in so reasoning. Contrary 1o Renzaho's submissions, the Trial Chamber did not
misrepresent Witness GLJ's testimony by suggesting that Renzaho might have reiterated his orders
to erect roadblocks to select participants at the 16 April. Meeting. The Trial Chamber did noi find
that the reiteration of the order to erect roadblocks was made only to select individuals. Rather, it
implicitly found that the accounts of Witnesses UB and AWE were not incompatible with that of
Witness GLJ in this rf:sq:’tact.m5 The Appeals Chamber does not see any error in this approach.

362. Moreover, the Trial Chamber noted other evidence suggesting that Renzaho repeated
instructions regarding roadblocks during several meetings.796 Indeed, Witness ALG testified that
. after 12 April 1994, he attended several meetings with the Prefect, at which repeated mstructions

. B . . 79
were given about the reinforcement of roadblocks and security issues. ’

363.  Accordingly, these arguments are dismissed.

™ Appellant’s Brief, para. 228,

% Appellant’s Brief, paras. 229-232.

"' Respondent’s Brief, para. 137.

™2 Trial Judgement, para. 242.

™ Trial Judgement, para. 242,

™ Trial Judgement, para. 242,

2 Trial Judgement, para. 242.

7 Trial Judeement, para. 242, referring fo Witness ALG, T. 11 January 2007 pp. 41, 67 [closed session].
"7 Witness ALG, T. 11 January 2007 pp. 41, 67 {closed session].
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364. Renzaho submits that the Trial Chamber failed to consider his alibi in relation to his alleged

(b) Alibi

participation at the 16 April Mccting.ws He contends that the Trial Chamber should have explained
clearly whether it rejected the testimony of Witness AWE that the meeting took place on
11 April 1994 and that, absent such an explanation, the Trial Chamber was compelled to address the

impact of Renzaha's alibi for the period 9 to 11 Apri 1994.™

365. The Prosecution responds that Renzaho's evidence about his alleged whereabouts on

1T April 1994 is irrelevant and should be dismissed."

366. The Appeals Chamber finds that chzaho’.s argument is unclear. He does not explain how
his evidence concerning his whereabouts between 9 to 11 April 1994 raises reasonable doubt that
he participated in the 16 April Meeting. The Appeals Chamber recalls the Trial Chamber’s finding
that the meeting took place “around 16 April 1994”*" It is clear that the Trial Chamber did not
accept that the meeting took place on 11 April 1994. Thus, the Trial Chamber was not compelled to
consider Renzaho's alibi for the period of 9 to 11 April 1994 in connection with the 16 April
Meeting.

367. Accordingly, this argument is dismissed.
(¢) Corroboration

368. Renzaho claims that the Trial Chamber erred in finding that the Prosecution evidence
relating to. his orders to distribute weapons was corroborated by a 30 March 1994 report
(“30 March Report™) prepared by the Rwandan Army Chief of Staff.*”® The Prosecution does not

respond to this argument.

369. In analyzing the evidence relating to the 16 April Meeting, the Trial Chamber noted that the
30 March Report, written by the Chief of Staff of the Rwandan Army and addressed to the Minister
of Defence and members of the Government, was of interest in this context.’™ The
30 March Report mentioned Renzabo's participation in a meeting on 29 March 1994
(“29 March Meeting”) about the civil defence programme.go“ The 30 March Report stated that the

7% Appellant’s Brief, paras. 218-221, 225; Brief in Reply, para. 94.

™% Appellant’s Brief, paras. 218-221.

8% Respondent’s Brief, para. 136.

891 Tria] Tudgement, paras. 247, 764. See also Trial Judgement, para. 251.

B2 Appellant’s Brief, para. 244, referring to Prosecution Exhibit 24 (Letter from Army Chief of Staff Déogratias
Nsabimana, copied to Renzaho, abont civil defence, dated 30 March 1994).

03 Trial Judgement, para. 244,

54 prosecution Exhibit 24, p. 1.
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Ministries of Defence and Interior would be requested to “make weapons available for distribution
to selected civilian pcrsormel.”30"S The Trial Chamber noted Renzaho's denial that the civil defence
programme had been implemented, but concluded that the 30 March Report offered “strong
circumstantial corroboration of the consistent Prosecution evidence that local officials would be

sent to the Ministry of Defence to obtain weapons to be distributed” **

370. The Appeals Chamber understands that, in s0 finding, the Trial Chamber rejected Renzaho’s
denial that the distribution of weapons discussed at the 29 March Meeting had been implemented
and found the existence of a link between this scheme and the subsequent order to collect weapons
at the 16 April Meeting. The 30 March Report provided contextual corroboration of Renzaho’s
subsequent instructions in relation to the collection of weapons. Renzaho has not demonstrated that

no reasonable trier of fact could have reached this conclusion.
371. Accordingly, this argument is dismissed.

3. Delivery of Weapons

(a) Alleged Contradictions in Prosecution Evidence

372. Renzaho argues that the Trial Chamber failed to take into account contradictions between
the testimony of Witnesses UB and GLJ as compared with those of Witnesses AWE and ALG
regarding how they obtained weapons after Renzaho’s instructions at the 16 April Meeting.?”’ He
asserts that Witnesses AWE and A'LG-tcstified that they did not receive weapons at the Ministry of
Defence, but from Frangois Karera, who did not attend the 16 April Meetin g.808

373. The Prosecution responds that Renzaho’s argument reveals no error in the Trial Chamber’s

' . . 809
assessment of the evidence, and should be dismissed,

374 The Appeals Chamber considers that Renzaho misrepresents Witnesses AWE’s testimény.
Witness AWE testified that he received five weapons from a soldier at the Ministry of Defence after
Renzaho called a major at the Ministry of Defence and told Witness AWE to go there to receive
them.?'® Witness ALG also testified that he went to the Ministry of Defence with a group led by

Jean Baptiste Butera and Sub-Prefect Francois Karera and that conseillers gave weapons (0 the

#05 prosecution Exhibit 24, para. 7.

806 Tria] Judgement, para. 244,

87 Wotice of Appeal, paras. 80, 81.

8% Notice of Appeal, para. 80, '
B9 Respondent’s Brief, para. 137,

810 Wwitness AWE, T. 31 January 2007 pp. 17-20, 42, 47 [closed session}; Trial Judgement, para. 202.
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various heads of cellule committees for distribution to members of the popuiation.m1 Conscqucnﬂy,
the Appeals Chamber sees no contradiction between the evidence of Witnesses UB, GLJ, AWE,
and ALLG on this point.

375.  Accordingly, this argument is dismissed.

(b) Failure to Take into Account Defence Evidence

376. Renzaho claims that the Trial Chamber erred in disregarding Defence Witness PAT’s
testimony relating to the legal procedure for the delivery of Wﬁapcms.g12 He claims that the Trial
Chamber speculated when it doubted that such legal procedures would have been rigidly followed
in April 1994.° He claims that in this respect the Trial Chamber should have applied the principle

of in dubio pro reo.2t* The Prosecution does not respond to this argument.

377. The Trial Charﬁbcr considered Witness PAT s testimony. It noted that Witness PAT denied
that weapons were distributed from the Ministry of Defence, but considered that while “his
description of the formal procedure for obtaining weapons may have been adhered to under normal

circumstances”, it doubted “that it would have been followed rigidly in April 1994.781°

378. The Appeals Chamber considers that the Trial Chamber could have used clearer language.
However, it is apparent that the Trial Chamber concluded that Witness PAT’s testimony did not
raise a reasonable doubt as to the evidence that weapons were in fact distributed at the Ministry of
Defence in April 1994, Renzaho has not demonstrated that the Trial Chamber erred in reaching this
conclusion. The Appeals Chamber notes in particular that Witness PAT never visited the premises
of the Ministry of Defence in Kigali and only started working with weapons in May 1994576 As a
consequence, he had no first-hand knowledge of the issue of distribution of weapons by the

Ministry of Defence in April 1994,

379.  Accordingly, this argument is dismissed.

¥ Tria] Judgement, para. 205, referring fo Wilness ALG, T. 11 January 2007 pp. 29-32 [closed session},
T. 12 January 2007 pp. 28-30 [closed session].

12 Appellant’s Brief, paras. 245-248.

#13 Appeliant’s Brief, para. 245, referring to Trial Judgement. para. 246,

f14 Appellant’s Brief, paras. 247, 248.

815 Trial Judgement, para, 246,

815 Wimess PAT, T, 22 August 2007 pp. 62-64, T. 23 August 2007 pp. 4, 5, 14, 15. See also Trial Judgement,
paras. 222, 223
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C. Conclusions on Grounds 5 and 6

380. The Appeals Chamber grants Renzaho’s Fifth Ground of Appeal in part, Judge Giiney and
Judge Pocar dissenting, quashing his conviction for genocide for ordering the killings at roadblocks.
The Appeals Chamber will consider the impact, if any, of this reversal on Renzaho’s sentence in the
appropriate section of this Judgemﬁnt.Em Renzaho’s Sixth Ground of Appeal is dismissed in its

entirety.

7 See infru, Section X3V (Sentencing). z
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VIII. ALLEGED ERRORS RELATING TO THE PROVISION OF FUEL
VOUCHERS (GROUND OF APPEAL 7)

381 The Trial Chamber found that the Kigali-Ville prefecture office issued fuel vouchers from
about mid-April to early May 199481 and that Renzaho distributed fuel by issuing vouchers to
chosen people or groups of people, including Interahamwe.*® However, the Trial Chamber
concluded that it had not been proven beyond reasonable doubt that the “Interahamwe, militia,
soldiers and gendarmes who received fuel, provided or authorised by Renzaho, killed or caused
harm to Tutsis, or that Renzaho allocated fuel vouchers with the intention of facilitating such
killings or harm.”*?® The Trial Chamber stated that “the evidence [was] not strong *cnough to find

criminal 1:t:sponsibilit},f.”821

382. Without challenging the legal findings as such, Renzaho claims that the Trial Chamber

committed numerous factual errors, in particular in assessing the evidence of several Prosecution
witnesses.¥?2 Renzaho also asserts that although he was not convicted for the provision of fuel
vouchers, the Trial Chamber relied on this finding to conclude that he had control over Kigali-Ville

as well as Interahamwe.®™

383, The Prosecution responds that since Renzaho was not held criminally responsible for any
crime with respect to his involvement in fuel voucher distribution, this Ground of Appeal amounts

to an abuse of process and should be summarily dismissed.”*

384. The Appeals Chamber has already recalled that, as a general rule, it declines to discuss
alleged errors which have no impact on the conviction or sentence.”” Although Renzaho submits
that the Trial Chamber relied on the factual finding that he distributed fuel vouchers to hold that he
exercised control over Kigali-Ville and Interahamwe, he provides no support for this assertion. A

review of the Trial Judgement, and the Trial Chamber’s analysis of Renzaho’s control over Kigali-

81 Tyial Judgement, para. 319. See also Trial Judgement, para. 12. The Prosecution alleged that Renzaho provided and
facilitated the provision of bonds, permits, luissez-passers, and food to enable the movement and equipping of the
Interahamwe, militia, soldiers, and gendarmes and that these individuals killed and/or caused serious bodily or mental
harm to Tutsis between 6 April and 17 July 1994. By these actions, Renzaho was alleged to have planned, committed,
or otherwise aided and abetted genocide. The Prosecution further aileged that Renzaho had effective control over these
individuals. See Indictment, paras. 13, 30

81% Trial Judgement, para, 321.

20 Trial Judgement, para, 322,

¥ Tral Judgement, para. 12.

22 Notice of Appeal, paras. 84-87; Appellant’s Brief, paras. 262-280; Brief in Reply, para. 99.

2% Appellant's Brief, para. 262; Brief in Reply, paras. 97, 98.

824 Respondent’s Brief, paras. 141, 142, 144,

825 See supra, Chapter VI (Alleged Errors Relating to Training Interahamwe), para. 251.
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Ville and superior responsibility in particular, demonstrates that the Trial Chamber did not rely on

these findings to support its conclusions concerning Renzaho’s effective comr_ol.sz6

385.  As the Trial Chamber did not find that Renzaho was individually criminally responsible in
relation to the distribution of fuel vouchers, and since Renzaho has not demonstrated how the Trial

Chamber’s findings impact his convictions or sentence, the Appeals Chamber will not consider his

arguments further.

386. Renzaho's Seventh Ground of Appeal is therefore dismissed.

8% See Trial Judgement; paras. 343, 748-757.

105

Case No. ICTR-97-21-A 1 April 2011



I5HH

IX. ALLEGED ERRORS RELATING TO CONTROL OVER RESOURCES
IN KIGALI-VILLE (GROUND OF APPEAL 8)

387. The Trial Chamber found that, through a radio broadcast on 10 April 1994, Renzaho
directed state govcrnmenf employees to report to the Kigali-Ville prefecture office.*” The
following day, Renzaho chaired the 11 April Meeting at the prefecture office where he instructed
the attendees to clear bodies from Kitcr,ali—‘v’ille.823 It further found that staff from the prefecture’s
sanitation unit, the Ministry of Public Works, the Ministry of Public Health, the ICRC, and
prisoners transported in prefecture office vehicles from the Kigali-Ville main prison participated in
the clean-up Opcration.329 Particularly in light of the ICRC's initiative and participation in this
operation, the Trial Chamber concluded that concealment of bodies was not the only reasonable
motive for the operation as it also had the effect of mitigating the public health risk.*® No

conviclion was entered in relation to these events.

388. However, the Trial Chamber also found that “the entire operation shows a level of
organisation within the Kigali-Ville prefecture, and a degree of co-ordination with other
government services as well as the medium of radio that demonstrates Renzaho’s control over
resources, both human and material, after 6 April 1994.7%*! The Trial Chamber noted that this
finding undermined the Defence's argument that, after this date, chaos and anarchy reigned in

Kigali-Ville, and that Renzaho only had authority over prefecture office staff, "2

389. On appeal, Renzaho argues that the Trial Chamber erred in law and in fact by finding that he
had control over Kiga]i-Ville.333 He submits that: (1) he lacked notice that the Prosecution intended
to incriminate him or 1o demonstrate his effective control by virtue of his participation in

humanitarian opcrations;m and (2) the Trial Chamber erred in assessing the relevant evidence.*’

A. Alleged Lack of Notice

390. The Prosecution alleged that, between 6 April and 17 July 1994, Renzaho facilitated the

movement and equipping of Interahamwe, militia, soldiers, and gendarmes participating in the

¥7 Trial Judgement, para. 341,

B2 Trial Judgement, para. 341.

822 Trial Judgement, para. 341,

*9 Trial Judgement, para. 342.

1 Trjal udgement, para. 343.

32 Trjal Judgement, para. 343,

#5% Notice of Appeal, paras. 88, 89; Appellant’s Bricf, paras. 281-310.
5 Appellant’s Brief, paras. 281-290.

B3 Notice of Appeal, para. 89; Appellant’s Brief, paras, 291-310.
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killing of Tutsis and that he had effective control over these individuals.**® In connection with this
allegation, the Prosecution contended that the prefecture office supplied vehicles to the communal
authorities and also requisitioned vehicles for operations to remove bodies from the streets of
Kigali—‘«’ilie.837 The Defence acknowledged that Renzaho participated in the collection of bodies,

but claimed that he did so for public health reasons, rather than to hide the 1<J'Hings.838

391. The Trial Chamber found that as the Prosecution’s allegation concerning the provision of
vehicles was not pleaded in the Indictment, nor included in the Pre-Trial Brief, “the use of vehicles
[could not] form the basis of a conviction.** However, it found that it would nonetheless be useful

to address the issue. ™

392.  Renzaho argues that he lacked notice of the Prosecution’s intention to incriminate him ﬁr to
demonstrate his effective control by virtue of his participation in humanitarian 0pc1rations.841 He
submits that the Trial Chamber committed an error of law invalidating the Trial Judgement by
considering facts not pleaded in the Indictment.?*? He further asserts that the Trial Chamber relied
on its conclusion that he participated in the operation to remove bodies to find that he had effective

control over Kigali-Ville and that he was criminally responsible as a superior.843

393. In response, the Prosecution maintains that the Trial Chamber did not find that Renzaho's
involvement in the operation resulted in a crime, and that Renzaho fails to substantiate his
contention that the Trial Chamber relied on his involvement in the operation to analyse his
responsibility as a superior under Article 6(3) of the Statute.®** Thus, the Prosecution submits that

Renzaho has not explained how the alleged error impacts npon his convictions or sentence.”

394. The Appeals Chamber notes that Renzaho failed to present this argument in his Notice of
Appeal as required by Rule 108 of the Rules. However, as the Prosecution has not objcctcd, and has

responded in its Respondent’s Brief, the Appeals Chamber will consider Renzaho’s argument.

395. The Appeals Chamber considers that Renzaho misconstrues the Trial Chamber’s findings on

this issue. The Trial Chamber did not, as he asserts, find that he had effective control over Kigali-

B36 | ndictment, paras. 2(A)(idi), 13, 30. See also Trial Judgement, para, 254.

7 THal Judgement, para. 323, referring to Prosecution Closing Brief, paras. 117, 142, 144, 145, 158 and Prosecution
Witness UB’s testimony,

83 Trial Judgement, paras. 324, 340, referring to Defence Closing Brief, paras. 329, 330, 961-984 and Defence Closing
Arguments, T. 14 February 2008 p. 41. :

89 7ral Judgement, para. 338.

840 Trial Judgement, para. 338.

%1 Appellant’s Brief, paras. 281-284.

®> pppellant’s Brief, paras. 286-288, 290.

8% Appeliant's Brief, paras. 289, 310. See alsv Brief in Reply, paras. 100-103.

¥ Respondent’ s Brief, para. 152,

85 Respondent’s Brief, para. 149.
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Viile. Rather, the Trial Chamber noted that the operation demonstrated “a level of organisation
within the Kigali-Ville prcfécture” and “Renzaho’s control over resources, both human and
material, after 6 April 1994.7% Tt also found that the operation undermined the Defence's
contention that anarchy reigned in Kigali-Ville after 6 April 1994, and that Renzaho’s authority was
therefore limited to the prefecture office staff.®*’ However, having concluded that no conviction
could be entered in relation to the provision of vehicies, the Appeals Chamber considers that the
Trial Chamber was unclear as to why it nonetheless found it “useful” to consider the evidence in

this 1’(:5;231(1.’34g

396. Although Renzaho contends that the Trial Chamber relied on this conclusion to determine
his effective control over subordinates,”” the Appeals Chamber notes that the Trial Chamber did
not refer to this finding in its deliberations regarding effective control. In its general discussion of
Renzaho’s superior responsibility, the Trial Chamber again noted the Defence’s contention that
Renzaho lacked the means and resources to exercise control over those committing crimes in
Kigali-Ville, but did not refer to its findings regarding Renzaho’s participation in the operation to
remove bodies to reject this contention.®*® Further, the Trial Chamber relied on other evidence to
find that Renzaho was a superior over local officials within his prefecture.®”! With respect to other
categories of offenders such as soldiers, gendarmes, and militiamen, the Trial Chamber held that it
would consider Renzaho’s authority on a case-by-case basis.*> When conducting this analysis, the
Trial Chamber did not rely on its conclusion regarding Renzaho’s control over human and material
resources after 6 April 1994 % Consequently, the Appeals Chamber considers that Renzaho has
failed to demonstrate that the Trial Chamber relied on its findings conceming the operation to
remove bodies 10 determine his effective control over subordinates. His arguments concerning lack

of notice in this respect are accordingly dismissed.

397. At the Appeal Hearing, Renzaho argued for the first time that the Trial Chamber relied on

his involvement in the operation to remove bodies to find that he had the mens rea for killings at

#6 Trial Judgement, para. 343.

7 Tria) Judgement, para. 343.

B8 Trial Judgement, para. 338.

has Appellant’s Brief, paras. 289, 310,

#0 See Trial Judgement, para. 754,

#51 See Trial Judgement, paras, 753, 754. The Trial Chamber noted, inter alia, that: “by virtue of his position as prefect
and with his high military rank, Renzaho was clearly an important and influential authority”; there was strong
circumstantial evidence “that in the wake of war all resources of local administration would be effectively placed under
the authority of the prefect”; “Renzaho regularly convened and chaired meetings at the prefecture level involving
civilian and military officials, where he issued instructions and orders for the maintenance of security”; “Renzaho
clearly had de jure authority over bourgmestres and the urban police foree”, Renzahe “issued instructions to the
conseillers and provided them with urban police as their personal guards”™; and Renzaho had “ultimate supervision of
the replacement of local officials under his Kigali-Ville bourgmestres™.

832 Trial Judgement, paras. 755, 756.

853 See Trial Judgement, paras. 767, 770, 773, 777. {
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roadblocks.® He did not assert that he lacked notice of the Prosecution’s intention to rely on this
fact to establish his mens rea and notably does not contend that he suffered prejudice as a result.
Nonetheless, the Appeals Chamber notes that the Trial Chamber relied on Renzaho’s participation
in the 11 April Meeting to find that he had knowledge of the scale on which killings were occurring
at roadblocks before 10 April 1994.%°

398. To the extent that the Trial Chamber relied on this evidence to establish Renzaho’s mens rea
to aid and abet genocide under Article 6(1) of the Statute, the Appeals Chamber considers that
Renzaho’s participation in the 11 April Meeting and the operation to remove bodies was a matter of
evidence which did not need to be pleaded in the Indictment.**® The Appeals Chamber further notes
that the Trial Chamber did not convict Renzaho under Article 6(3) of the Statute in relation to
roadblocks, but rather took his abuse of authority into account as an aggravating factor in
Sf:ntcncing.857 Consequently, the Appeals Chamber considers that Renzaho has not demonstrated
that the alleged lack of notice has any impact upon his convictions. The Trial Chamber’s
consideration of Renzaho's purporied abuse of anthority in relation to his participation in the

operation to remove bodies will be discussed in relation to sentencing.858

B. Alleged Errors in Assessing the Evidence

399, Renzaho submits that the Trial Chamber erred in assessing the evidence relating to the

operation to remove bodies from K_ilgr:ili-\/’illc.859 Specifically, he argues that the Trial Chamber

84 AT. 16 June 2010 pp. 21, 22. The Prosecution does not respond to this point.
85 Trial Judgement, para. 183 (“[TThe need to hold a meeting as garly as 11 April to organize the removal of corpses
covering the streets of Kigali Jeads to the only reasonable conclusion that Renzaho, the administrative head of Kigali-
Ville, would have been aware of the scale in which killings were oceurring before that date. Accordingly, the Chamber
is convinced beyond Teasonable doubt that Renzaho knew that killings at roadblocks, like elsewhere, targeted Tutsis on
an ethnic basis before the meeting where he ordered local officials to erect them around 10 April. In this context, the
Chamber finds beyond reasonable doubt that he was aware that the continued killing of Tutsi civilians was a likely
putcome when he urged the meetings’ attendants to erect additional roadblocks to be manned by those within their
communities.”). See also Trial Judgement, para. 767.
86 Soe Naghimana et al. Appeal Judgement, para. 347 (*[T]he indictment may either (i) plead the state of mind of the
accused, in which case the facts by which that matter is to be established are matters of evidence, and need not be
pleaded; or (ii) the evidentiary facts from which the state of mind is to be inferred.”}. See nlse Indictment, Count ] (in
which the Prosecution pleads Renzaho's “intent to destroy, in whole or in part, a racial or ethnic group, as such”),
aras. 7-9.
b Trial Judgement, para. 779. See also infra, Chapter XIII (Alleged Errors Relating to Legal Findings), Section A
(Preliminary Issue).
838 Cee infra, Chapter XIV (Sentencing), Section C (Aggravating Factors), paras. 614, 615.
89 Renzaho also argues that the Trial Chamber jmproperly applied the burden of proof and erred in law by incorrectly
assessing the circumstantial evidence. See Notice of Appeal, para. 89. However, as Renzaho fails to substantiate these
arguments either in his Notice of Appeal or Appeilant’s Brief, the Appeals Chamber declines 10 consider them. In his
reply, Renzaho appears to argue, for the first time, that there was insufficient evidence for the Trial Chamber’s finding
that Renzaho gave a radio address on 10 April 1994. See Brief in Reply, para. 104-106. As Renzaho fails to substantiate
this argument, the Appeals Chamber will not consider it further. f
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erred in assessing the evidence of: (1) Prosecution Witness UL:*° and (2) Defence Witnesses PGL
and PPG.*!

400. The Prosecution responds that Renzaho’s admitted involvement in the operation (o remove
bodies showed a level of organization within the Kigali-Ville preff:,c:turc:.M’2 It further asserts that
Renzaho merely argues that the Trial Chamber should have preferred the evidence of Defence

witnesses, without demonstrating that the Trial Chamber’s finding was unreasonable.*®

1. Prosecution Witness UL

401. Renzaho first argues that the Trial Chamber ignored Witness UL’s evidence that the ICRC
initiated the work of burying bodies, that the 11 April Meeting was held under the ICRC’s aegis,
and that the ICRC provided fuel for the clean-up opﬁ:raticon.g64

402. Inits summary of Witness UL’s testimony, the Trial Chamber noted that Witness UL gave
evidence that a representative of the ICRC attended the 11 April Meeting, that staff from the ICRC
participated in the clean-up operation, that bodies of the wounded and dead were transported in
ICRC vehicles, and that the ICRC had asked Renzaho to assist in the work of burying bodies.* In
its findings, the Trial Chamber also noted that the ICRC provided fuel for the olzxm‘a-u_iorl.366 Tﬁe
Appeals Chamber therefore finds Renzaho’s contention that the Trial Chamber ignored Witness

UL’s evidence concerning the ICRC’s participation in the clean-up operation to be without merit,

403. Renzaho next argues that Witness UL’s evidence that the 11 April Meeting was held in
Renzaho’s office is improbable given the large number of alleged participants.w However,
Renzaho fails to explain how the location of the meeting — whether in Renzaho's office or

d%® _ would impact the Trial

elsewhere in the prefecture office as Defence Witness BDC testifie
Chamber’s findings. Further, Renzaho has not demonstrated that no reasonable trier of fact could

rely on Witness UL to find that Renzaho chaired the 11 April Meeting.

404. Renzaho finally argues that the Trial Chamber failed to provide sufficient reasons for

preferring the testimony of Witness UL over that of Defence Witness BDC, the only two witnesses

40 Appellant’s Brief, paras. 291-269.
%! Appeliant’s Brief, paras. 300-310.
%62 Respondent's Brief, para. 155.

863 Respondent’s Brief, para. 136,

54 Appellant’s Brief, para. 298.

5 Tral Judgement, paras. 326-328.
86 Trial Judgement, para. 341, fn, 410.

7 Appellant’s Brief, para, 299.
%68 gee Trial Judgement, para, 333; Witness BDC, T. 4 June 2007 p. 7. /
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who provided direct evidence concerning the 11 April Meeting.*® He maintains that while Witness
UL testified that Renzaho chaired the 11 April Meecting, Witness BDC testified that the meeting
was jointly convened by the Ministries of Public Health and Public Works, and that Renzaho

870

simply provided the venue.” Renzaho argues that the Trial Chamber evidently preferred Witness

UL’s testimony without substantiating its prcfcrence.gﬂ

405. © The Appeals Chamber recalls that the right to a reasoned opinion relates to a Trial

1,¥* and that, as a

Chamber’s judgement rather than to each and every submission made at tria
general rule, a Trial Chamber is not required to set out in detail why it accepted or rejected a

particular Ecsti1n0ny.873 The Appeals Chamber notes that the Trial Chamber found that “Witness UL
gave first-hand, credible and detailed testimony about [the clean-up operation], several aspects of
which were corroborated by Witnesses UB, GLI, BDC and PPG.”*™* Although the Trial Chamber
did not expressly consider the credibility of Witness BDC, the Appeals Chamber notes that Witness
BDC testified that he was not present at the 11 April Meeting, but rather heard the details
afterwards.””> Consequently, the Appeals Chamber considers that it was reasonable for the Trial
Chamber to prefer Witness UL's eyewitness account of the 11 April Meeting over Witness BDC’s

hearsay evidence.

2. Defence Witnesses PGL and PPG

406. Renzaho argues that the Trial Chamber failed to draw reasonable conclusions from its own
findings concerning the evidence of Defence Witnesses PGL and PPG.¥"® Renzaho maintains that
the Trial Chamber noted that Witness PGL testified that the ICRC had the necessary means to
collect bodies, while the prefecture office did not, and that_ Witness PPG testified that the ICRC
initiated the 11 April Meeting and provided workers to supervise the clean-up operation.877
Consequently, Renzaho submits that the evidence does not demonstrate the organizational capacity
of the Kigali-Ville prefecture office, or his control over human and material resources.”’® Rather, he
argues that the evidence demonstrates that the ICRC initiated and provided all of the necessary

means for the operation, while the prefecture office merely provided the meeting room.”” He

argues that the Defence evidence casts reasonable doubt on the initiative and direction attributed to

B Appellant’s Brief, paras. 291-296.

¥ Appellant’s Brief, para. 293.

71 Appellant’s Brief, para. 294.

w Krajisnik Appeal Judgement, para. 139, referring fo Limaj et al. Appeal Judgement, para. 81.
¥ Krajisnik Appeal Judgement, para. 139; Musema Appeal Judgement, para. 20.

¥ Trial Judgement, para. 341,

75 Trial Judgement, para. 333; Witness BDC, T. 4 June 2007 pp. 5, 7.

¥1% Appellant’s Brief, para. 300.

577 Appellant’s Brief, paras. 301, 302.

¥7% Appeliant’s Brief, para. 303
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Renzaho and that the Trial Chamber erred in finding that he had the human and material Tesources

to exercise control over Kigali-Ville.BSO

407. The Appeals Chamber notes that the Trial Chamber relied on the “initiative and
participation” of the ICRC in the clean-up operation to find that the public health risk was a

81 Therefore, it clearly took into account the evidence,

reasonable motive for the clean-up operation.
provided by both Prosecution and Defence witnesses, concerning the involvement of the ICRC. The
Appeals Chamber also notes that even Defence witnesses gave evidence that the Kigali-Ville
prefecture office cooperated with the ICRC and other government agencies in the collection of
bodies. ™ Consequently, the Appeals Chamber considers that it was reasonable for the Trial
Chamber to find that the evidence demonstrated “a level of organisation within the Kigali-Ville

prefecture, and a degree of co-ordination with other government services”.™

408. Regarding the Trial Chamber’s finding that the clean-up operation also demonstrated

47 B4 the Appeals

“Renzaho’s control over resources, both human and material, after 6 April 199
Chamber finds that Renzaho merely asserts that the Trial Chamber should have interpreted the
evidence in a different manner.?®® Renzaho fails to demonstrate that it was unreasonable for the.
Trial Chamber to prefer the Prosecution evidence regarding the extent of his involvement in the

11 April Meeting and subsequent clean-up operation,

C. Conclusion

409. Renzaho’s Eighth Ground of Appeal is therefore dismissed.

879 Appellant's Brief, paras. 304, 306, 307.

5% Appellant’s Brief, paras. 305, 306, 308-310.

8! Trial Judgement, para. 342.

%2 Trial Judgement, paras. 334-337; Wimess PGL, T. 6 June 2007 pp. 16-18 [closed session]; Witness PPG,
T. 18 June 2007 pp. 45, 51, 52 [closed session]; Witness UT, T. 24 May 2007 pp. 20, 22, 41, 42 [closed session],

882 Trial Judgement, para, 343.

8% Trial Judgement, para. 343,
85 The Appeals Chamber notes that such arguments are liable to be summarily dismissed. See Krajifnik Appeal

Judgement, para. 27. 5
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X. ALLEGED ERRORS RELATING TO THE EVENTS AT CELA (GROUND
OF APPEAL 9)

410, The Trial Chamber found that Renzaho was present at CELA on 22 April 1994 and that he,
by his own actions and through the assistance of Angéline Mukandutiye and Odette Nyirabagenzi,
ordered Interahamwe to select Tutsi men, who were then separated from the women and
children.®®® The Trial Chamber further found that approximately 40 refugees, mostly Tutsi men,
inclu'ding Charles, Wilson, and Déglote Rwanga, were removed from CELA and that the ultimate
goal of this operation was to eliminate Tutsi men of combat agc.ﬂs? The refugees were taken to the
CND,E”"'ES where Interahamwe killed all those who had not been killed en route or who had not
escaped, including the Rwangas.m The Trial Chamber concluded that Renzaho gave an order to

kill the male refugees removed from CELA*

411, Based on these findings, the Trial Chamber concluded that “Renzaho substantially
contributed to the attack by ordering the separation and the killings.”®! The Trial Chamber
convicted Renzaho pursuant to Article 6(1) of the Statute for aiding and abetting and ordering

2 1t also held that Renzaho bore

genocide for the killing of approximately 40 Tutsi civilians.
superior responsibility under Article 6(3) for these crimes, finding that the Interahamwe who killed

the Tutsi refugees were Renzaho’s subordinates at the time of the attack.*”

412. The Trial Chamber also found Renzaho guilty of murder as a crime against humanity
pursila'nt to Article 6(1) of the Statute for aiding and abetting and ordering the killing of Charles,
Wilson, and Déglote Rwanga.*®® It further concluded that Renzaho was responsible for murder as a
crime against humanity as a superior pursuant to Article 6(3) of the Statute for the killing of

Charles, Wilson, and Déglote Rwanga and of the other mostly Tutsi men removed from CELA.*™

¥ Tria} Judgement, paras. 434, 768.

%7 Prial Judgement, paras. 440, 442, 768.
! The Appeals Chamber notes that the CND was & nickname for an area containing mass graves. Trial Judgement,
fn. 441.

89 Tria) Judgement, paras. 439, 440.

0 Trial Judgement, paras. 443, 768,

89! Trinl Judgement, para. 769.

2 Trial Judgement, paras. 770, 779.

3 Trial Judgement, para. 770.

¥4 Trial Judgement, para, 789.

#3 Trial Judgement, para. 789.
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413. Renzaho submits that the Trial Chamber erred in fact and in law in finding that he was
criminally responsible for the events at CELA.*® The Prosecution responds that this Ground of

Appeal should be dismissed in its entircty.897
A. Alleged Errors in the Assessment of the Evidence

414. Renzaho submits that the Trial Chamber erred in its assessment of: (1) Witness BUOQ;
(2) Witness ALG; (3) the presence of Odette Nyirabagenzi and Angéline Mukandutiye; (4) the
evidence of Prosecution witnesses; (5) the evidence of Defence witnesses; and (6) the identities of

the victims and the circumstances of the killings.898
1. Witness BUO

415. Prosecution Witness BUOQ, who was a member of the Interahamwe in Rugenge sector in
Kigali,399 was found by the Trial Chamber to have “provided the most extensive evidence of
Renzaho’s cooperation and coordination with Interahamwe and others who attacked CELA on
22 April 199479 Witness BUO also testified that Renzaho distributed weapons prior to, and was
present at, an alleged attack at CELA on 21 April 1994 Further, Witness BUO testified that
Renzaho went to the house of Angéline Mukandutiye, the school inspector and a local Interahamwe

lcader,902 before both attacks.”™

416. Renzaho submits that the Trial Chamber erred in relying primarily on the evidence of

% He argues that in

Witness BUO to find that he participated in the selection of refugees at CELA.
light of the multiple credibility issues raised by the Trial Chamber itself, the Trial Chamber should
not have relied on Witness BUO's evidence.”” He points to: the Trial Chamber’s dismissal of
Witness BUO’s testimony régarding the alleged 21 April 1994 attack at CELA:™ the Trial
Chamber’s rejection of Witness BUO’s evidence cbnccming Renzaho's whereabouts prior to the
attack at CELA on 22 April 1994:” the absence of corroboration for Witness BUO's claim that

Renzaho was present at Saint Paul on 17 June 1994:°% and Witness BUQ’s incarceration at the time

¥ Notice of Appeal, paras, 90-95; Appeliant’s Brief, paras. 311-367; Brief in Reply, paras. 107-129.
7 Respondent’ s Brief, para. 180.
%8 Notice of Appeal, paras. 90-95; Appellant’s Brief, paras. 313-355.
89 Trial Judgement, para. 364.
#90 Trial Judgement, para. 417.
0! Trial Judgement, para. 409,
% Trial Judgement, para. 417.
%% Tria) Judgement, paras. 364-370.
9 Appellant’s Brief, para. 316-342.,
%05 Notice of Appeal, para. 91; Appellant’s Brief, paras. 316-323; Brief in Reply, paras. 112, 113; AT. 16 June 2010
PR 62, 63.
Appellant’s Brief, para. 318,
%! Appellant’s Brief, para. 319; Brief in Reply, para. 110.
%% Appellant’s Brief, para. 321. g
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of his testimony for his participation in crimes committed during the genocide, coupled with the
Trial Chamber’s conclusion that his testimony may therefore have been influenced by a desire to

improve his situation in Rwanda.”™

417. Renzaho contends that, in these circumstances, the Trial Chamber should not have re,liedlon
Witness BUO's evidence that Odette Nyirabagenzi and Angéline Mukandutiye directed the
separation of refugees at CELA under the supervision of Renzaho.®'® Renzaho further submits that,
although the Trial Chamber sought to corroborate Witness BUQ’s evidence with that of Prosecution
Witnesses UL, ACK, ACS, ATQ, and HAD, Witness BUO’s testimony that Renzaho did not speak
to the CELA refugees puts him at odds with these witnesses.”!!

418. The Prosecution responds that it was open to the Trial Chamber to accept parts of Witness
BUO's evidence, particularly where it was corroborated by other evidence on the record.”’? The
Prosecution also submits that the Trial Chamber duly considered that Witness BUQ’s testimony

may have been influenced by a desire to ameliorate his circumstances in Rwanda.’"

419. When considering Witness BUO’s evidence, the Trial Chamber noted that he was
incarcerated at the time of his testimony, serving a 15-year sentence for his participation in crimes
during the genocide.gm The Trial Chamber consequently found that Witness BUO’s evidence may
have been influenced by a desire to improve his circumstances in Rwanda, and therefore stated that

it would view his testimony with caution.””?

420. The Appeals Chamber recalls that Trial Chambers are entitled to rely on the testimony of
accomplice witnesses, but should treat such evidence with caution.”® In particular, a Trial Chamber
should briefly explain why it accepted the evidence of witnesses who may have had motives or

incentives to implicate the accused to show its cautious assessment of such evidence. Trial

9 Notice of Appeal, pata. 92; Appellant’s Brief, para. 320. See also Brief in Reply, para. 112, Renzaho asserls that the -
Trial Chamber could not reasonably rely on Witness BUQ's testimony in light of the fact that in the Setako

- proceedings, the Trial Chamber found that Witness BUO was not a member of the Interahamwe. However, the Appeals

Chamber notes that the Trial Chamber in the Setako case in fact questioned Witness BUO's assertion that he was the
vice-president of his local Interahamwe group. See Setako Trial Judgement, para, 432,

910 Appellant’s Brief, paras. 323, 325.

#11 Appellant’s Brief, para. 324; Brief in Reply, para. 111,

%12 Respondent’s Brief, para. 162.

#1* Respondent’s Brief, para. 163.

14 Trial Judgement, para. 410,

913 Trial Judgement, para. 410.

516 See supra, Chapter VII (Alleged Errors Relating to Killings at Roadblocks and Distribution of Weapons in Kigali- .
Ville), Section A {Alleged Errors Relating 1o the Killings at Roadblocks in Kigali-Ville), para. 263; Nchamihigo Appeal

Judgement, para. 42.
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Chambers cannot merely state that they exercised caution when assessing the evidence of an

accomplice witness, but must establish that they in fact did 507V

421.  The thrust of Renzaho's argument appears to be that the Trial Chamber’s rejection of some
aspects of Witness BUO’s evidence should have led it to similarly reject his evidence concerning
the 22 April 1994 events at CELA. Renzaho seems to submit that the Trial Chamber’s failure to do
so demonstrates that it did not actually apply the appropriate caution in its assessment of Witness

BUO’s evidence.”!®

422.  Renzaho points in particular to the Trial Chamber’s rejection of three aspects of Witness
BUO?s evidence. First, Witness BUO provided evidence concerning an attack at CELA on
21 April 1994, at which Renzaho was allegedly r.;rf-:sent.919 The Trial Chamber found that elements
of Witness BUQ's testimony raised questions about its reliability.”® It noted in particular that there
was no corroboration for Witness BUO’s evidence in this respect, notwithstanding the numerous
Prosecution witnesses who were refugees at CELA and therefore well-placed to observe it The
Trial Chamber also noted that there was evidence which undermined Witness BUO’s assertion that
gendarmes were killed during the attack.”*? Ultimately, the Trial Chamber concluded that it had not

been proven beyond reasonable doubt that an attack at CELA occurred that day.m

423. Second, Renzaho points to Witness BUQ’s evidence that, prior to the attack at CELA on
22 April 1994, Renzaho went to Angéline Mukandutiye’s home 1o distribute WC&pOHS.924 The Trial
Chamber noted that Witness BUQ’s evidence on this event was uncorroborated.” It further noted
that an aspect of his testimony, “while not inconsistent, evolved”, and found another portion
con’fusing.926 The Trial Chamber held that differences between Wimess BUO's evidence and
Witness ALG’s evidence concerning Renzaho's whereabouts prior to the attack raised further
doubts.” Ultimately, the Trial Chamber concluded that the Prosecution failed to prove beyond

reasonable doubt that Renzaho went to Angéline Mukandutiye’s home prior to the attack.””®

424. Third, Renzaho points to Witness BUO’s evidence concerning Renzaho's presence at the

17 June 1994 atiack at Saint Paul. The Trial Chamber noted that Witness BUO was the sole witness

7 Nehamihigo Appeal Judgement, para. 46.
918 Notice of Appeal, para. 92; Appellant's Brief, paras. 316, 320-323, 326; Brief in Reply, paras. 107-113.
919 See Trial Judgement, paras. 364, 365.

90 Trial Judgement, para, 412.

921 Trial Judgement, para. 412,

522 Trial Judgement, para, 413.

%3 Trial Judgement, para. 414.

# Tria} Judgement, paras. 366, 417,

95 Trial Judgement, para. 418.

928 Trial Judgement, para. 418.

27 Trial Judgement, para. 419.
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to testify to Renzaho’s presence, as well as to the involvement of several other individuals.””

Recaliing that it viewed Witness BUOs evidence with caution, the Trial Chamber refused “to
accept the precise details of the specific individuals that were engaged in the attack without
corroboration.””>’ The Trial Chamber found that there was an insufficient basis to find Renzaho
criminally responsible for the attack at Saint Paul on 17 June 1994 5!

425. The Appeals Chgmbcr cannot conclude that the Trial Chamber's findings with respect to
these portions of Witness BUO's evidence should have led it to reject the entirety of his evidence.
First, the Appeals Chamber recalls that a Trial Chamber may accept some parts of a witness’s
testimony while rejecting others.” Second, the Appeals Chamber finds that the Trial Chamber
applied the necessary caution to Witness BUO's evidence. The Trial Chamber provided detailed
reasoning for why it considered Witness BUO’s evidence to be unreliable in certain respects, and
notably, refused to rely on Witness BUO's evidence without corroboration, which was well within

. . . 3
its discretion.” 3

426. Turning to Witness BUO’s evidence concerning the 22 April 1994 events at CELA, the
Trial Chaml;er did not expressly require corroboration of his testimony. The Appeals Chamber
recalls that the Trial Chamber was not required to do so, even though he was an accomplice
witness.”* However, a review of the Trial Chamber’s deliberations reveals that the Trial Chamber
did not rely solely on Witness BUO's testimony for proof of any material fact leading to Renzaho’s
conviction.”® Renzaho's presence at CELA on 22 April 1994 was '|.1ndi§.putt:d.936 The Trial
Chamber relied on the evidence of Witnesses BUO, ACK, ACS, HAD, Ul, and ATQ to find that
Renzaho was operating as an authority figure and participated in the separation of Tutsi men.”’ The
Trial Chamber relied on the evidence of Witnesses BUO, ACK, ACS, HAD, Ul and ATQ with
respect to the number of refugees removed from CELA,938 and on the evidence of Witnesses BUO,

UL ACS, and HAD to find that the Rwangas were among those removed.”® The finding that

2% Prial Judgement, para. 420.

92 Tria] Judgement, para. 382.

9 Trial Judgement, para. 583.

%1 Trial Judgement, para, 584. Although the Trial Chamber stated the date of the attack in this paragraph as “14 June”,
the Appeals Chamber is satisfied that this was a typographical error.

922 Nehamihigo Appeal Judgement, para. 161; Karera Appeal Judgement, para. 88. See also Seromba Appeal
Judgement, para, 110, referring fo Simba Appeal Judgement, para. 212, Kamuhanda Appeal Judgement, para. 248, and
Kupreskic er al. Appeal Judgement, para. 333, _

33 Soe Nchamihigo Appeal Judgement, paras. 44, 43,

999 Nchamihigo Appeal Judgement, pasa. 48.

935 See Trial Judgement, paras. 421, 424, 432, 435, 436, 437, 439, 441.

%% Trial Judgement, para. 421.°

¥ Trial Judgement, para. 424.

3% Trial Judgement, para. 436. i
% Trial Judgement, para. 439,
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Renzaho ordered the killings was based on the evidence of Witnesses BUO, ATQ, and UL°*" This
further demonstrates that the Trial Chamber adopted a cautions approach in its assessment of

Witness BUO's testimony.

427.  Finally, although Renzaho points out that Witness BUO’s evidence differcd from that of
Witnesses ACS and HAD concerning whether he spoke to the refugees,”! the significance Renzaho
assigns (o this difference is unclear. The Trial Chamber was clearly aware of the differing testimony
on this point,942 noting that Witnesses BUO and ACK primarily portrayed Renzaho as overseeing
the operation from a distance, whereas Witnesses ACS and HAD depicted Renzaho as having a
more active role.”*® The Trial Chamber concluded that, notwithstanding these differences, the
fundamental features of the evidence demonstrated that Renzaho held a position of authority.”**

Renzaho has not demonstrated that no reasonable trier of fact could have reached this conclusion.

428. Consequently, the Appeals Chamber finds that Renzaho has not demonstrated any error in

the Trial Chamber’s assessment of Witness BUO’s evidence.
2. Witness ALG

429, Renzaho claims that the Trial Chamber emred in relying on Prosecution Witness ALG, an
‘accomplice witness, to find that Renzaho supervised the selection of Tutsi men at CELA.* He
submits that the Trial Chamber should have clarified Witness ALLG’s role in the events at CELA,**
and that it is .evidcnt that Witness ALG incriminated Renzaho in order to avoid his own

responsibility.947

430. The Prosecution responds that it was open to the Trial Chamber to accept parts of Witness
ALG’s evidence, particularly where it was comoborated by other evidence on the record.”® It
‘further submits that the Trial Chamber treated Witness ALG’s accomplice evidence with

appropriate caution.’*

431. The Trial Chamber noted that Witness ALG was awaiting trial in Rwanda for genocide

when he testified, and considered that his evidence may have been influenced by a wish to

% Trial Judgement, para. 441.

1 Appellant’s Brief, para. 324,

542 See Trial Judgement, para. 424, fns. 496, 497,

%3 Trial Judgement, para. 424.

% Trial Judgement, para. 424.

%5 Notice of Appeal, para. 92; Appetlant’s Brief, para. 338; Brief in Reply, paras. 114 117,
96 Appellant’s Brief, paras. 340, 341.

57 Brief in Reply, para. }16.

% Respondent’s Brief, paras. 162, 164. . ;
*¥ Respondent’s Brief, para. 163. %
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%30 Accordingly, it stated several times that

positively affect the proceedings against him in Rwanda.
it viewed his evidence with caution.”" Although the Trial Chamber did not expressly repeat these
considerations in its deliberations regarding the events at CELA, the Appeals Chamber finds that it
was not necessary for the Trial Chamber to do so. The Trial Chamber’s repeated statements of
caution concerning Witness ALG’s testimony in relation to other events demonstrates that it was
aware of the correct standard when it assessed Witness ALG’s evidence relating to the events at
CELA.

432.  The Appeals Chamber also notes that Witness ALG was not central to the Trial Chamber’s
findings. Witness ALG testified that Renzaho was at CELA on 22 April 1994,? which was not

%53 Additionally, the Trial Chamber relicd on the evidence of multiple witnesses for each

disputed.
of its material findings, namely that: Renzaho participated in the selection of refugees; the selected
refugees were removed from ‘CELA; Charles, Wilson, and Déglote Rwanga were among the
refugees removed; and Renzaho gave the order to kill the male rcfugccs.gs * Consequently, Renzaho
has not demonstrated that no reasonable trier of fact could have relied on Witness ALG’s evidence

to the extent the Trial Chamber did.

433,  Finally, with respect to Renzaho's argument that the Trial Chamber should have clarified
Witness ALG’s role at CELA, it is not clear what import this has with respect to the Trial
Chamber’s findings. As Renzaho has failed to substantiate this argument, the Appeals Chamber will

not consider if.

3. Evidence Regarding Odette Nyirabagenzi’s and Angéline Mukandutiye’s Role in the Selection
of Tutsi Men at CELA

434, The Trial Chamber found that Renzaho ordered Interahamwe to select Tutsi men at CELA
partly through the assistance of Angéline Mukandutiye and Odette Nyirabagcnzi.955 The Trial
Chamber also noted that Father Munyeshyaka and Bourgmestre Bizimana werce allegedly present,

but found the nature of their participation to be unclear.”

%0 Tyial Judgement, para, 113, fn. 137.

951 Trial Judgement, para. 113, fn. 137, paras. 321, 487, 569. The Appeals Chamber notes that, with respect to Witness
ALG’s evidence concerning Saint Paul, the Trial Chamber stated that “[gliven the distinct possibility that the witness
may have sought to positively affect the outcome of his trial in Rwanda by deflecting responsibility to Renzaho, the
Chamber views his evidence with caution and will not accept it without corroboration,” Trial Judgement, para. 569.

2 Witness ALG, T. 11 January 2007 p. 53 [closed session].

53 Trial Judgement, paras. 363, 415, 421.

94 See supra, Chapter X {Alieged Errors Relating to the Events at CELA), Section A (Alleged Errors in the Assessment
of the Evidence}, para. 426; Trial Judgement, paras. 424, 434, 436, 439, 441,

%35 Trial Judgement, para. 434,
%8 Trial Judgement, para. 435. %
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435  Renzaho makes several arguments concerning his alleged relationship with Angéline
Mukandutiye and Odette Nyirabagenzi and their presence at CELA. First, Renzaho submits that
none of the Prosecution witnesses provided identifying information or a physical description of
Angéline Mukandutiye or Odette Nyirabagcnzi.gﬂ He argues that Witness BUO, the only witness
who admitted to committing crimes with them, was found to be unreliable by the Trial Chamber

concerning Renzaho’s alleged visits to their homes.***

436. Renzaho further argues that the Trial Chamber erred in finding that discrepancies in the
evidence concerning who was with him at CELA were immaterial, because the presence of
Ahgélinc Mukandutive and Odette Nyirabagenzi and their ties to himn should have been established
beyond reasonable doubt.**® He contends that because the Trial Chamber had doubts about the
nature and extent of Father Munyeshyaka’s role at CELA, the Trial Chamber should have had
similar doubts concerning the presence of Angéline Mukandutiye and Odettc Nyirabagenzi given
that the Trial Chamber did not have a better evidentiary basis for gstablishing their prcsencc.%o
Renzaho also notes that the Trial Chamber fbund that the nature of Bourgmestre Bizimana's

participation and the effect of his presence to be unclear,”®’

437. The Prosecution responds that Renzaho fails to provide a cogent reason why the lack of a
physical description of Angéline Mukandutiye or Odetie Nyirabagenzi undermines the Trial
Chamber's acceptance of the Prosecution witnesses’ testimony, specifically their knowledge of
- these co-perpetrators and description of their conduct.”®® The Prosecution argues that it was open {0
Renzaho to cross-examine witnesses on the physical description of these individuals if he deemed it

necessary, and his failure to do so should prevent him from raising it on appcail.963

438. The Appeals Chamber finds Renzaho's chalienge to be unclear. The Appeals Chamber first
notes that the Trial Chamber’s finding that Renzaho was in the company of Angéline Mukandutiye
and Odette Nyirabagenzi was based on the evidence of Prosecution Witnesses BUQ, ACS, ATQ,

HAD, and ALG.”® To the extent that Renzaho argues that the Prosecution witnesses’ identification

957 Appellant’s Brief, paras. 327, 328, 330.

%% Appellant’s Brief, para. 329.

3% appellant’s Brief, para. 332, referring fo Trial Judgement, para. 431.
%% Appellant’s Brief, paras. 333-336.

%! Appellant's Brief, para. 337,

% Respondent’s Brief, paras. 171, 172.

%3 Respondent’s Brief, para. 170. '
%% Trigl Judgement, paras. 421423,
A
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of these individuals was insufficient, this claim does not withstand scrutiny given that the witnesses

either explained how they knew these individuals or described their positions in the community.>®’

439.  To the extent that Renzaho contends that the Trial Chamber should have required a physical
description in order to rely on the Prosecution witnesses’ identification evidence, he provides no
legal basis for such an assertion. The Appeals Chamber considers that there was ample evidence
supporting the Trial Chamber’s finding that Angéline Mukandutiye and Odette Nyirabagenzi were
at CELA on 22 April 1994,

440. Renzaho further argues that the Trial Chamber should have rejected Witness BUO’s
evidence that Angéline Mukandutiye and Odetie Nyirabagenzi were at CELA on 22 April 1994.%%¢
Although the Trial Chamber rejected Witness BUO’s evidence that Renzaho went to Angéline
Mukandutiye’s home on the mornings of 21 and 22 April 1994, there is no suggestion that the Trial
Chamber found Wimess BUQ’'s identification of Angéline Mukandutiye to be in any way
unreliable.”®” Renzaho provides no further reason why Witness BUQ’s testimony regarding the

presence of Angéline Mukandutiye and Odette Nyirabagenzi at CELA is unreliable.

441.  With respect to Father Munyeshyaka and Bourgmestre Bizimana, the Appeals Chamber
notes that there was no onus on the Trial Chamber to make findings regarding their presence.
Further, it was reasonable for the Trial Chamber to find that the Prosecution witnesses’ evidence
conceming the participation of Father Munyeshyaka and Bourgmestre Bizimana at CELA was
unclear, while relying on some of the same Prosecution witnesses to make findings concerning the
participation of Angéline Mukandutiye and Odette Nyirabagenzi. Consequently, Renzaho has failed
to demonstrate that no reasonable trier of fact could conclude that Angéline Mukandutiye and
Odette Nyirabagenzi were at CELLA on 22 April 1994.

442. Renzaho next argues that the Trial Chamber erred in finding that the differences in the

evidence concerning persons in his company at CELA were irnmatf:rial..gf’g The Appeals Chamber

5 See Witness BUO, T, 25 January 2007 pp. 52, 53 [closed session] (Angéline Mukandutiye was the school inspector
for Rugenge sector and leader of the Jaterahamwe for Rugenge secior, Bwahirimba cellule. She was a close friend of
the family and asked Witness BUO to join the Jnterahamwe), T. 26 January 2007 p. 2 (Odette Nyirabagenzi was the
conseiller of Rugenge sector, whom he had met before); Witness ACS, T. 30 January 2007 pp. 33, 34 (Renzaho was at
CELA on 22 April 1994 with Angéline Mukandutiye, the primary schoo] inspecter in the Nyarugenge area, and Odette
Nyirabagenzi, the conseiller of his sector); Witness ATQ, T. 1 February 2007 p. 1 {Angéline was a neighbour of the
witness, and was the head teacher of the school complex where the witess attended school and subsequently promoted
to the post of school inspecter for Nyarugenge commune, Odette Nyirabagenzi was a conseiller of the sector, whose
home was close to the primary school the witness attended); Witness HAD, T. 1 February 2007 p. 13 (Odetie
Nyirabagenzi was the conseiller of Rugenge); Witness ALG, T. 12 January 2007 pp. 34, 35 [closed session] (Angéline
Mukandutiye was staff of the ministry of primary and secondary education in Nyarugenge commune. Odette
Ne/_irabagcnzi was a conseiller),

% Appellant’s Brief, paras. 335, 336.

%7 See Trial Judgement, paras. 409-414, 417-420. L7
6% Appellant’s Brief, parz. 332,

!
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notes that the Trial Chamber appears to have found that differences in the Prosecution evidence
concerning Bourgmestre Bizimana and Father Munyeshyaka's presence at CELA  were
immaterial *® The Tral Chamber did not find that there were differences in the evidence
concerning Angéline Mukandutiye or Odette Nyirabagenzi’s presence. In any event, Renzaho has

not demonstrated that no reasonable trier of fact could have come to this conclusion.

443, Finally, Renzaho submits that the Trial Chamber should have established his relationship
with Angéline Mukandutiye and Odctfc Nyirabagenzi beyond reasonable doubt.”” Renzaho does
not explain this c0ﬁtcnti0n. Nonetheless, the Appeals Chamber notes that the Trial Chamber found
that there was “credible, largely consistent and abundant Prosecution evidence suggesting that [-.-]
[Renzaho] was also working in coordination with assailants who were separating males from
females.”®" It ultimately concluded that Renzaho ordered the selection of Tutsi men partly

“through the assistance of” Angéline Mukandutiye and Odette Nyirabagcnzi.m

444,  As such, the Appeals Chamber finds that the Trial Chamber evidently considered Angéline
Mukandutiye and Odette Nyirabagenzi to be Renzaho’s co—pcrpm:rators.973 Contrary to Renzaho’s
suggestion, the Trial Chamber did not have to cstablish that Renzaho had any particular relationship
with Angéline Mukandutiye or Odette Nyirabagenzi either prior to or during the events at CELA in
order to find that they were co-perpetrators. The Appeals Chamber considers that Renzaho has

failed to demonstrate any error committed by the Trial Chamber in this regard.
445. These arguments are therefore dismissed.

4. Inconsistencies in the Evidence of Prosecution Witnesses

446. Renzaho claims that the Trial Chamber erred by disregarding numerous differences between
the evidence of Prosecution wit_ntas,sc:s.974 He submits that the Trial Chamber erred in relying on the
evidence of Prosecution Witnesses BUO, UL ACS, HAD, and ACK to find that he ordered that the

separated men be killed, in light of these inconsistencies.””

9% See Trial Judgement, para: 431, fn. 505.
9% Appellant’s Brief, para. 332.

9" Trial Judgement, para. 427.

# Trial Judgement, para. 434.

" The Appeals Chamber notes that the Trial Chamber found that the Interahamwe whao killed the Tutsi refugees were
Renzaho's subordinates. See Trial Judgement, para. 770. There is no suggestion that Angéline Mukandutiye and Odette
N;irabagcnzi were considered by the Trial Chamber to also be Renzahe's subordinates in relation to this event.
7 Appellant’s Brief, paras. 330-332.

7 Appellant’s Brief, paras. 344-346. See also Notice of Appeal, para. ©1.
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447. The Prosecution responds that the Trial Chamber took into account alleged contradictions
and inconsistencics in the evidence of Prosecution Witnesses BUO, ACK, Ul ACS, ATQ, and

HAD and did not find that their testimony lacked coherence.”™

448. Renzaho argues that the Trial Chamber erred in its treatment of Prosecution witnesses in
four instances: (1) Witness ACS’s previous statements; (2) Wilness HAD’s allegation that a
grenade was thrown into a group of refugees; (3) Witness UT's evidence that he was not paying
attention to Renzaho at time of the separation; and (4) inconsistencies between evidence of

Witnesses UT and ACK.

449. Tuming to Renzaho's first contention, he ai’gues that the Trial Chamber failed to sufficiently
address the fact that Prosecution Witness ACS gave two statements regarding CELA to the
Rwandan judicial authorities without mentioning Renzaho.””” The Trial Chamber noted that
Witness ACS did not mention Renzaho's involvement in the attack at CELA in two statements to
Rwandan authorities, in April 1998 and March 2003 rcspcctivcly.978 It found that “[o]n first glance,
the witness’s omissions regarding that attack and Renzaho's involvement in it are glaring”,
particularly since thé questions that Witness ACS was asked during the April 1998 interview were
opf:n-c?,1'1d{:c1.979 Witness ACS explained that his statements concerned meetings and crimes in which

Renzaho did not participatc.980 The Trial Chamber accepted “that the witness may have believed

that the investigations he assisted were unrelated to Renzaho and [found] the explanation

rﬁ:asonablﬁ.“981

450. The Appeals Chamber recalls that a Trial Chamber has the discretion to accept a witness’s
evidence, notwithstanding inconsistencies between the evidence and his prior statements, as the
Trial Chamber determines whether an alleged inconsistency is sufficient to cast doubt on the
witness's c:re:dii:)ﬂi;ty.g82 The Trial Chamber took into account the inconsistency between Witness
ACS’s evidence and his prior statements and explained why it found his explanation for the
discrepancy to be reasonable. Renzaho has failed to demonstrate that no reasonable trier of fact
would have accepted Witness ACS’s explanation and found that the witness was credible.
Consequently, Renzaho has failed to show any error in the Trial Chamber’s acceptance of, and

reliance on, Witness ACS’s evidence.

978 Respondent’s Brief, paras, 167-169.

7 Appeliant’s Brief, para. 331,

978 Trial Judgernent, pare. 433; Defence Exhibits 20C and 21C.

9% Trial Judgement, para. 433, fu. 508.

%9 Trial Judgement, para. 433, fn. 508; Witness ACS, T. 30 January 2007 pp. 75, 76.

" Trial Judgement, para. 433, fn. 308.
9% Seromba Appeal Judgement, para. 116; Rutagunda Appeal Judgement, para. 443. _
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451. Second, Renzaho points to the Trial Chamber’s decision to rely on Prosecution Witness
HAD’s evidence, despite rejecting Wiiness HAD’s allegation that a grenade was thrown into a
group of refugees during the selection.”™ The Trial Chamber noted that this evidence was solicited
in cross-examination and was based upon her prior statement to Tribunal investigators in

August 2000.*** The Trial Chamber considered that Witness HAD’s evidence about this incident

was imprecise, and ultimately concluded that“‘[t]hc reliability of this account is questionable,
particularly in light of the fact that well placed Prosecution witnesses did not offer any evidence in
corroboration.”® The Appeals Chamber recalls that a Trial Chamber may accept some parts of a
witness’s testimony while rejecting others.” Renzaho has not demonstrated that, having rejected
this aspect of her testimony, it was unreasonable for the Trial Chamber to rely on other aspects of

Witness HAD's evidence.

4572. Third, Renzaho notes that Witness Ul gave evidence that he was not paying attention to
Renzaho at the time of the sr:paration,987 The Appeals Chamber notes that Witness Ul testified that
after being informed that an attack was being launched against CELA, he was called out of hiding
in the chapel, and was informed that Renzaho was looking for him.**® Witness UI went to the main
entrance of CELA where Renzaho was standing with others.”® He heard Renzaho tell Interahamwe
not to attack the refugees immsdiatcly.ggo Renzaho then handed Witness Ul over to a soldier, who
attempted to take him to Saint Paul.”' They were noticed leaving, and Witness Ul was brought
back to CELA where he was made to kneel with a group of refugees.””> Witness UJ testified that
when he returned to CELA, he did not look in the direction of where he had previously seen

Renzaho, and was not aware if he was still present.993

453. The Appeals Chamber finds Renzaho’s argument Iwith respect to Witness Ul to be unclear.
To the extent that he argues that the Trial Chamber eired in relying on Witness Ul's evidence that
Renzaho gave instructions to the Interahamwe because Witness Ul was not aware of Renzaho’s
presence at CELA later that same day, his argument 1s without merit. The fact that Witness Ul did

not see Renzaho later in the day does not in any way demonstrate Witness UT’s lack of reltability

%82 Appellant’s Brief, para. 331.

*4 Trial Judgement, para. 433; Defence Exhibit 25B.

%8 Trial Judgement, para. 433,

% Nchamihigo Appeal Judgement, para. 161; Karera Appeal Judgement, para. 88; Seromba Appeal Judgement,
ara. 110,

57 Appeliant’s Brief, para. 346.

9% Witness UL, T. 5 February 2007 pp. 38, 59.

%8 Witness U, T. 5 February 2007 p. 59.

9% \witness UL, T. 5 February 2007 pp. 59, 60.

1 Witness UL, T. 5 February 2007 pp. 60, 61.

%2 Wimess UL T. 5 February 2007 pp. 61, 62, See aiso Witess Ul, T. 6 February 2007 pp. 14, 15, 17, 18; Defence

Exhibit 27. '
3 Witness Ul T. 6 February 2007 p. i8. %
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regarding the events at CELA earlier in the day. Renzaho does not otherwise demonstrate that the

Trial Chamber erred in relying on Witness Ul's evidence.

454, Finally, Renzaho states that Witness UI's account is inconsistent with Witness ACK’s
evidence because Witness ACK stated that Witness UI was present when Charles Rwanga and his
children were removed.” The Appeals Chamber notes that both Witness ACK and Witness Ul
testified that they were present at CELA when approximately 20 males were separated from the rest
of the nefug:gcff:s.995 Witness ACK testified that Charles Rwanga and his children were among those
sepEmatf:d.g":’l5 Witness UI did not mention seeing the Rwangas during the separation, but testified
that Charles Rwanga and his children were later removed from CELA in the same minibus as
him.**" The Appeals Chamber sccs no inconsistency in this evidence. Renzaho has failed to
demonstrate any error in the Trial Chamber’s acceptance of, and reliance on, Witness ACK’s and

Witness UI's evidence,

455. Thus, contrary to Renzaho's submissions, the Appeals Chamber considers that the Trial
Chamber did consider discrepancies in the evidence of Prosecution witnesses and provided cogent
reasons for the weight it attached to their evidence. In particular, the Trial Chamber concluded that
frailties in the Prosecution evidence did not undermine the fundamental features concerning the
attack.”® It was within the discretion of the Trial Chamber to evaluate any inconsistencies in
witness testimony, to consider whether the evidence taken as a whole was reliable and credible, and
to accept or reject the “fundamental features” of the evidence.”” Renzaho has not demonstrated that
the Trial Chamber failed to properly assess the testimony of Prosecution witnesses or that no

reasonable trier of fact conld have found them to be credible.
456. Therefore, the Appeals Chamber dismisses Renzaho’s arguments in this respect.

5. Alleged Frror in Disrcgarding Evidence of Defence Witnesses

457. Renzaho argues that the Trial Chamber erred in disregarding the evidence of Defence
mtncsscs whose credibility was not questioned by the Prosecution and whose testimony exonerated

chzaho 1999 The Prosecution responds that the Trial Chamber properly exercised its discretion in

994 App{:!lant s Brief, para. 346.

95 Witness ACK, T. 5 March 2007 pp. 62 [closed session), 63-66; Witness UL T. § February 2007 pp. 60, 61.

9% Witness ACK, T. 5 March 2007 pp. 62 [closed session], 63, 64.

97 Witness UI, T. 5 February 2007 p. 68 [closed session]. .
%% Trial Judgement, para. 434,

%9 Simba Appeal Judgement, para. 103.

1% Notice of Appeal, para. 94. j
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finding that the Defence evidence did not weaken the Prosecution case, and gave reasons for

rejecting the evidence of Defence witnesses.'™!

458. The Appeals Chamber notes that the Trial Chamber questioned the credibility of Renzaho
and Defence Witness WOW, and found the evidence of Defence Witnesses KRG, UT, and PPV 1o
be second-hand and of limited probative value.!® The Trial Chamber provided detailed and cogent
reasons for its findings. The Appeals Chamber therefore rejects Renzaho’s contention that the Trial
Chamber disregarded the Defence evidence and finds that Renzaho has failed to demonstrate that

the Trial Chamber erred.

6. Identitics of Victims and Circumstances of the Killings

459. Renzaho submits that the identities of the refugees allegedly taken from CELA and the
circumstances of their murder were not clarified during the trial."®® In particular, he argues that no
reasonable trier of fact could have concluded from the evidence presented that Charles, Wilson, and
Déglote Rwanga were taken from CELA and subsequently kitled on 22 April 1994.'%

460.  First, Renzaho points to a judgement from Rwandan proceedings which found Alphonse
Macumi responsible for killing Charles Rwanga and his children at Sainte Famille on a date other
than 22 April 1994 (“Macumi Judgement”).'” Renzaho notes that Prosecution Witness ACK
rejected that conclusion during her evidence in this case.'®® Renzaho claims that the contradiction
between the findings of the Trial Judgement and the Macumi Judgement raises doubt with respect

to the perpetrators and the circumstances of the murder of the Rwangas.'®”

461.  Second, Renzaho points to the Munyeshyaka Indictment, in which the Prosecution alleges

that two unnamed daughters and an unnamed son of Rose Rwanga were killed by Father

"% Respondent’s Brief, para. 168.

"2 Trial Judgement, paras. 428-430.

15 Appellant’s Brief, para, 343.

19 A ppellant’s Brief, para. 354,

'®% Appellant's Brief, para. 347; Brief in Reply, paras, 120-128, referring to Defence Exhibit 40 (“Portion of the
Judgement of the Kigali Court of First Instance Dated 23 October 20037). In relevant part, the Macumi Judgement
states that Alphonse Macumi “killed Tutsis afier having taken them out of the place of refuge, that is to say respectively
the CELA centre, Sainte Famille, ané the Saint Paul centre. The victims are, amongst other people, Charies Rwanga
and his children, Ngarambe, Charles Gahima, as well as many others [...} [Alphonse Macumi] had Charles Rwanga
and his children killed, as well as Emile Rukundo, Bicinord, after having taken them out of Sainte Famille. There are a
number of witnesses who have provided such evidence”. See T. 6 March 2007 pp. 58, 35.

Y006 Appellant’s Brief, para. 348, See also AT. 16 June 2010 p. 61.

007 Appellant’s Brief, para. 349, Brief in Reply, paras. 118-128. In reply, Renzaho argues for the first time that the Trial
Chamber applied different standards in its treatment of Prosecution and Defence evidence. To support this assertion, he
claims that the Trial Chamber relied on 2 Gacaca judgement to teject Defence Witness WOW’'s testimony, while it
rejected a Gacaca udgement to find Prosecution Witness ACK credible. However, the Appeals Chamber notes that, in
assessing Witness WOW's evidence, the Trial Chamber noted that the witness fled Rwanda after being called before
Gacaca proceedings. It did not rely on any Gacaca judgement to make adverse findings against this witness. See Trial
ludgement, para. 429,
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Munyeshyaka on 13 April 1994,'® Renzaho argues that the fact that there are three theories
concerning the death of Charles Rwanga and his children raises reasonable doubt about the

circumstances of their deaths.!%%

462. The Prosecution responds that the Trial Chamber reasonably accepted the evidence of
Witness ACK.'"Y It submits that the Trial Chamber fully considered the documents used by
Renzaho to challenge her testimony and cither did not admit them into evidence or found her

explanations to be reasonable."’

463.  When considering the removal of refugees from CELA, the Trial Chamber found that the
Prosecution evidence about the number of victims removed was “largely .consistcnt and clearly
credible.”’%"? The Trial Chamber concluded that approximately 40 refugees were removed from
CELA on 22 April 1994."*" With respect to the victims’ identities, the Trial Chamber found that
the accounts were similar and appeared reliable, as were the descriptions of the vehicles carrying
the rc’fugf;es.1014 Regarding the presence of Charles, Wilson, and Déglole Rwanga, the Trial
Chamber found that the “consistent first-hand accounts of Witnesses BUO, Ul, ACS and HAD,
among other evidence, confirm that Charles Rwanga and his children Wilson and Déglote were

among the men identified and removed from CELA™.1"

464, The Trial Chamber acknowledged the Defence evidence which suggested that Charles,
Wilson, and Déglote Rwanga were not removed from CELA on 22 April 1994 and that they had
been killed in other circumstances. First, it noted that Defence Witness WOW testified that he had
heard that Charles Rwanga was killed on 7 April 1994, but found that this evidence carried limited
weight as Witness WOW did not see the alleged 7 April 1994 attack or Charles Rwanga’s body

afterwards. %'

465. Second, the Trial Chamber considered the Macumi Judgement, which was put 1o Witness

ACK.™ Witness ACK maintained that Charles, Wilson, and Déglote were removed from CELA,

1008 A oellant’s Brief, paras. 350-352, referring to Defence Exhibit 105. In relevant part, paragraphs 13, 14 and 15 of
the Munyveshyaka Indictment read: Le 13 avril 1994 ou vers cette date, dans Uenceinte de la paroisse Sainte Famille de
Kigali, le pére Wenceslas MUNYESHYAKA, dans | ‘intention de détruire en tout ou en partie le groupe ethnique tutsi
comme tel, a abattu une jeune Tutsie dgée de 18 ans qui éwit la fille de Rose RWANGA”, “a abattu un jeune Tutsi dgé
de 20 ans gui était le fils de Rose RWANGA” and “a abartu une jeunc Tutsie dgée de 22 ans qui était la fille de Rose
RWANGA."

199 Appellant’s Brief, paras. 354, 355; AT. 16 June 2010 pp. 25, 26.

1010 pespondent's Brief, paras. 174, 178.

1911 Regpondent's Brief, paras. 174-178. See also AT. 16 June 2010 pp. 44, 50, pp. 51-53 [closed session].

1022 Tria] Judgement, para. 436.

1033 Trg) Judgement, para. 440.

101 Trial Fudgement, para. 437,

015 Prig) Judgement, para. 439,

818 Trja] Judgement, para. 438.

1917 Trial Judgement, para. 438,
127 Z
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not from Sainte Famille, and stated that the Macumi Judgement's finding otherwise was incorrect
and based on information provided by persons other than her.'”'® The Trial Chamber accepted this

explanation as reasonable. %"

466. In another portion of the Trial Judgement, the Trial Chamber acknowledged the
Munyeshyaka Indictment, which was entered into evidence during Renzaho’s tcs‘[imony.m20 The
Trial Chamber noted that the Munnyeshyaka Indictment “could be viewed as inconsistent with
Prosecution evidence that Wilson and Déglote were separated at CELA on 22 April 1994, removed
and killed.”'**!

467. To the extent that Renzaho argues that the Trial Chamber erred in failing to identify all of
the victims removed from CELA and killed, the Appeals Chamber finds this argument (o be without
merit. When it is alleged that the accused is responsible for a large number of killings, the scale of

the alleged crime can make the determination of the identity of each victim impossibls.w22

468. The Appeals Chamber further considers that the Trial Chamber was clearly aware of the
various challenges to the Prosecution evidence that Cha:lés, Wilson, and Déglote Rwanga were
removed from CELA on 22 April 1994 and killed. Renzaho does not point to any error in the Trial
Chamber’s analysis, but merely asserts that the Macumi Judgement and the Munyeshyaka
Indictment should have created reasonable doubt. The Appeals Chamber recalls that mere
assertions that the Trial Chamber failed to give sufficient weight to certain evidence, or that it

‘should have interpreted evidence in a particular manner, are liable to be summarily dismissed. ™

469. Moreover, the Appeals Chamber notes that the Macumi Judgement resulted from a separate
proceeding against a different accused and, as a result, its contents are neither binding nor

authoritative before this Tribunal. The Appeals Chamber also notes that the Munycshyaka

"91% Triat Judgement, para. 438; Witness ACK, T. 6 March 2007 pp. 59, 60. When asked why the Macumi Judgement
stated that Charles Rwanga and his chiidren were killed after having been taken from Sainte Famiile, Witness ACK
explained that the Macumi Judgement was a summary of the testimony of several witnesses and “deals with the cases of
several different people™.

1% Tria] Judgement, para. 438, fn. 518.

10 THal Judgement, paras. 46-50; Defence Exhibit 105.

181 THat Judgement, para. 49.

'%2 The Appeals Chamber considers that this foliows from the relevant jurisprudence concerning the sufficiency of
pleadings in an indictment. See Muvunyi Appeal Judgement, para. 58 (“[I]n certain circumstances, the sheer scale of the
alleged crimes makes it impracticable to require & high degree of specificity in such matters as the identity of the
victims and the dates of the commission of the crimes.’™; Neakirutimana Appeal Judgement, para. 73 (“[I]n many of the
cases before the two International Tribunals, the number of individual victims is so high that identifying all of them and
pleading their identities is effectively Impossible. The inability to identify victims is reconcilable with the right of the
accused to know the material facts of the charges against him because, in such circumstances, the accused’s ability to
prepare an effective defence Lo the charges does not depend on knowing the identity of every single alleged victim."”).
05 Soe Martic Appeal Indgement, para. 19; Strugar Appeal Judgement, para. 21; Brdanin Appeal Judgement, para. 24,
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102% 1t a procedural instrument

Indictment is not evidence, as recognized by the Trial Chamber,
containing unproven allegations. In the present case, the Trial Chamber considered both the
Macumi Judgement and the Munyeshyaka Indictment and found that they did not create reasonable
doubt with respect to the Prosecution evidence. The Appeals Chamber considers that it was
reasonable for the Trial Chamber to prefer the direct evidence of several witnesses concerning the

circumstances of the deaths of Charles, Wilson, and Déglote Rw;smga.1025

470. The Appeals Chamber therefore dismisses this argument.

B. Alleged Legal Errors

471. Renzaho submits that the Trial Chamber committed legal errors by failing to apply the
principle of in dubio pro reo and in finding that he ordered the killing of the male refugees removed

from CELA. %%

1. Application of In Dubio Pro Reo

472. Renzaho submits that, in seeking 1o ascertain whether the guilt of the accused bas been

proven beyond reasonable doubt, the Trial Chamber must carefully verify that there is no other

version of the evidence than that which establishes the accused’s guilt.1027

must be resolved in favour of the accused.'%%

Any ambiguity or doubt

473. Renzaho specifies that the Macumi Judgement and the Munyeshyaka Indictment create
doubt concerning the perpetrators and circumstances of the death of Charles, Wilson, and Déglote
Rwanga.mg He argnes th‘at the Trial Chamber comimnitted an error of law by failing to evalunate sucﬁ
doubts in his favour.'™ The Prosecution responds that Renzaho has failed to explain how the Trial

Chamber violated the principle of in dubio pro reo with regard to his convictions or sentence. ™!

124 Trial Judgement, para. 48.

1025 See Akayesu Appeal Judgement, para. 134 (“[Llive testimony is primarily accepted as being the most persuasive
evidence hefore a court.™; Simba Appeal Judgement, para. 103 (“[Tihere is a general, though not absolute, preference
for live testimony before this Tribunal.”).

1026 Notice of Appeal, para, 95, Appellant’s Brief, paras, 356-367.

1927 popellant’s Brief, para. 357.

08 Appellant’s Brief, para. 357, referring to Halilovi¢ Trial Judgement, para. 12 and Biagojevzc and Jokic Trial
Judgement, para. 18.

1929 Appetiant’s Brief, paras. 358-360; AT. 16 June 2010 p. 26.

1930 A nnellant’s Brief, pacas. 360-362; Brief in Reply, para. 129.

107 Respondent’s Brief, para. 179. : Z
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474.  The principle of in dubio pro reo provides that any doubt should be resolved in favour of the
accused.'™? The Appeals Chamber recalls that, as a corollary 1o the presumption of innocence and
the burden of proof beyond reasonable doubt, the principle of in dubio pro reo applies to findings

required for conviction, such as those which make up the elements of the crime chargcd.]033

475. The Appeals Chamber is not convinced that the Trial Chamber misapplied the principle of
in dubio pro reo in the present case. The Trial Chamber reasonably asscssed the totality of the
evidence and concluded that Charles, Wilson, and Déglote Rwanga were among those selected and
removed from CELA, and ultimately killed by Interahamwe.'™* Tn addition, and as noted above,
the Trial Chamber considered the Macumi Judgement and the Munyeshyaka Indictment and found
that their contents did not undermine the testimony of the Prosccution witnesses, The Appeals
Chamber therefore finds that there was no reasonable doubt that the application of the principle of

in dubio pro reo could help to resolve.'”

476. This argument is therefore dismissed.

2. Ordering

477. Renzaho claims that the Trial Chamber erred in finding that he ordered the killing of the
male refugees removed from CELA.'®® Renzaho asserts that the Trial Chamber impermissibly
inferred the order to kill from the order to transfer the refugees, given that it had found that there
was no proof of an explicit order to kill.!®*" He notes that Witness BUO testified that Angéline
Mukandutiye, ﬁot Renzaho, gave the order to take thc refugees to the CND mass grave.1038 Renzaho
also points to Witness UT's evidence that Renzaho gave instructions that the refugees should be

taken to the Muhima gendarmerie brigade and tried before a military court,'”*

1052 prosecutor v. Dufko Tadid, Case No. 1T-94-1-A, Decision on Appeilant’s Motion for the Extension of the Time-
Limit and Admission of Additional Evidence, 16 October 1998, para. 73; Akayesu Trial Judgement, para. 319 (“[Tihe
seneral principles of law stipulate that, in criminal matters, the version favourable to the Accused should be selected.”).
103 I imaj et al. Appeal Judgement, para. 21 (“{The principle is essentially just one aspect of the requirement that guilt
must be found beyond a reasonable doubt.”).

1934 Trial Judgement, paras. 439, 440.

0% of Prosecutor v. Milan Milutinovic et al., Case No. IT-99-37-AR72, Dec151on on Dragoijub Ojdanic’s Motion
Challenging Jurisdiction - Join: Criminal Enrerprwe 21 May 2003, para. 28; Stakic Appeal Judgement,
paras. 102, 103; Limaj et al. Appeal Judgement, para. 22.

%€ Appellant’s Brief, paras. 363-367.

1027 Appellant’s Brief, para. 364; AT. 16 June 2010 p. 26.

'™ AT. 16 June 2010 p. 26.
%% Appellant's Brief, para. 365; AT. 16 June 2010 pp. 26, 27.
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478. The Prosccution responds that the finding that Renzaho ordered the removal and killing of

the men removed from CELA was the only reasonable inference available from the evidence.'™ It

further argues that the legal elements of ordering have been established.'®!

479. As a preliminary matter, the Appeals Chamber notes that Renzaho failed to include this
argument in his Notice of Appeal as required by Rule 108 of the Rules. However, as the
Prosecution has not objected, and had the opportunity to respond, the Appeals Chamber is not
convinced that there is any unfairness to the Prosecution in this respect and will therefore consider

this argument.

480.. As recalled above, a person in a position of authority may incur responsibility for ordering
another person to commit an offence if the order has a direct and substantial effect on the
commission of the illcg'al act.'™ No formal superior-subordinate relationship between the accused

and the perpetrator is required. 1043

481. At trial, three Prosccution witnesses gave evidence concerning the instructions given
regarding the male refugees removed from CELA, namely, Witnesses BUO, ATQ, and Ul The
Trial Chamber found that:

Nc witness heard any explicit order from Renzaho to kill the men who had been separated at
CELA. However, Witness BUQ's evidence suggests that the order to kill was implicit in the
instruction to bring the refugees to the CND that was made by Mukandutiye. in Renzaho's
presence. Witness ATQ’s evidence also reflects that Interahamwe understood during the
separation process that the men would be kilied. Witness UT testified that Renzaho ordered that the
men be taken to Muhima gendarmerie, making no mention of the CND. However, these
instructions reflected a cautionary approach aimed at concealing the activity, namely an “attack”
that would prompt attention.

In the Chamber’s view, the Prosecution evidence demonstrates that the ultimate goal of the
operation was the elimination of the combat aged Tutsi men. Different accounts regarding the
precise words used by Renzaho are not significant. Moreover, Witness UD’s evidence that the
refugees were brought to the Muhima gendarmerie brigade instead of directly te the mass grave
does not, in the Chamber’s view, reflect that the plan to kill the men materialised without
Renzaho’s encouragement or knowledge and after they were removed. The refugees were quickly
transf]e&};ed from within the gendarmerie brigade to the Juerahamwe who ultimately killed
them.

482,  The Trial Chamber found that “the only reasonable conclusion is that orders were given 10

kill the male refugees removed from CELA. Given the authority exercised by Renzaho during the

1040 AT 16 June 2010 pp. 46-49.

1941 AT. 16 June 2010 p. 46.

1952 Se¢ supra, Chapter VI {Alleged Errors Relating to Killings al Roadblocks and Distribution of Weapons in Kigali-
Villey, Section A (Alleged Errors Relating to the Killings at Roadblocks in Kigali-Ville), para. 315.

1M3 See supra, Chapter VII (Alleged Errors Relating to Killings at Roadblocks and Distribution of Weapons in Kigali-
Ville), Section A (Alleged Errors Relating to the Kiilings at Roadblocks in Kigali-Ville), para. 315; Nahimara et al.
f%ﬁpeal Judgement, fn. 1162; Semanza Appeal Judgement, para. 361; Kordic and Cerkez Appeal Judgement, para, 28.

Y% Trial Judgement, paras. 441, 442,
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operation, the Chamber is also convinced that the only reasonable conclusion is that Renzaho gave

these orders. %%

483, The present issue is whether the Trial Chamber erred in concluding that the only reasonable
interpretation of the evidence was that an order was given to kill the male refugees removed from

CELA, and in turn, whether the only reasonable conclusion was that Renzaho gave that order.

484. The Appeals Chamber notes that multiple witnesses testified that during the selection or
removal of the refugees, it was understood that the refugees would be killed. Wimess BUO, who
was among, the attackers, testified that he knew that the refugees were to be selected and then driven
elsewhere to be killed.'™® The instructions on this point were made in Renzaho's prt:smu:c:.w47
Witness BUO also gave evidence that some of the refugees understood that they were being taken
to be killed.'®*® Witness ATQ, who was a refugee at CELA, gave evidence that she saw Renzaho
speaking to a group of people. One member of the group, an Interahamwe, then reported to the
refugees that Renzaho had said that they were going to kill young people and men.'*” They then
began selecting people to be killed,"™" Witness ATQ testified that it was “obvious that the
Interahamwe were taking those people to kill them.”"™! Witness UI, another refugee, testified that
Renzaho gave instructions to Interahamwe at CELA, telling them not to attack the refugees

immediately and to choose the ringleaders amon them.'®? Witness UI was subsequently taken
¥ E g q ¥

from CELA with a group of refugees, and testified that it was “obvious™ that they were going to be

W45 1ol Judgement, para, 443,

1948 yrithess BUQ, T. 26 January 2007 p. 5 (“It was decided on the spot that the people were to be selected and driven
somewhere and killed. We were told that we were to take them 1o the place called CND, and we knew what such letters
meant, CND. And it was done; there is evidence to that effect.™, T. 29 January 2007 pp. 19, 20 (The Interahamwe
“were the ones to sort out those refugees that were to be killed. And let me specify that [Renzaho and Munyakazi] had
not come there to talk to the refugees. They had came there, rather, to supervise the selection of those among the
refugees who were to be put to death.”).

1047 Swritmess BUO, T. 26 January 2007 p. 5 (“When we were insttucted to take these people to CND, Angeline
Mukandituye was with Renzaho, Tharcisse, when the order was given. So Renzaho was present.”). See also Witness
BUO, T. 29 January 2007 p. 22, '

9% Witness BUQ, T, 26 January 2007 p. 7 (“Some of them got to know what would happen. If someone starts beating
you up and that person has a weapon, and if you know the reason why you went to seek refuge at that location, you can
understand. They knew that their Tutsi compatriots had been killed”.).

1049 Witness ATQ, T. 31 January 2007 p. 65 (“After speaking a few words to one another, Fid[g]le left that group and
moved a few metres away towards us. Then he said, ‘Renzaho has said we should not kill men and women., We are
going to kil young people and men.” 1 did not hear Fid[¢]le — T did not hear Renzabo make those utterances, it was,
rather, Fid[&]le who said that.”).

050 Witness ATQ, T. 31 January 2007 p. 66.

105! Yitness ATQ, T. 31 January 2007 p. 66.

1932 Witness UL, T. 5 February 2007 pp. 59, 60 ("When 1 arrived, the préfer was telling them not 1o attack the refugees
immediately. And I remember that he told them not to help the enemy. He was telling them that everything that was
being done was being observed by the satellites and that as a consequence had to act in an intelligent manner. He gave
instructicns to them and he told them to choose amongst the refugees the ring leaders. That was the word he used. And
he said that the ring ieaders were to be taken to the Muhima Brigade and be tried before a military court. But, in fact, he
was not doing that because he wished fo save those who were staying at the centre.™).
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killed.'™® Winess ACS, another refugee at CELA, testified that while he was being forced to line
up with the other refugees, he understood that they would be killed.'®** Witness HAD testified that,

at the time of the separation, the refugees realised that the men were going to be killed. "™

485. Tn sum, multiple witnesses, from different perspectives, testified that the purpose of the
entire operation was to kill the selected male refugees. It was on this basis that the Trial Chamber
concluded that the evidence demonstrated that “the ultimate goal of the operation was the
elimination of the combat aged Tutsi men.” % The Appeals Chamber considers that a reasonable
trier of fact could conclude that the only reasonable inference to be drawn from this evidence was

that an order to kill the male refugees was given.

486. With respect to whether the Trial Chamber erred in concluding that Renzaho gave this
order, the Appeals Chamber notes that the Trial Chamber relied particularly on Renzaho’s exercise
of authority at CELA to make its finding.'™’ The Appeals Chamber finds that there was evidence,
described above, which demonstrates that Renzaho played a direct role in the operation and
provided instructions to the attackers. For instance, Witness ACS testified that Renzaho was the one
directing the attack.'®®® Consequently, the Appeals Chamber finds no error in the Trial Chamber’s

conclusion that Renzaho exercised authority during the operation.

487. Although, as Renzaho points out, Witness BUO testified that Angéline Mukandituye gave
instructions that the refugees be taken to the CND mass grave, the Appeals Chamber notes that
Witness BUO also testified that these instructions were given in Renzaho’s presence, and had been
decided upon beforchand.'® Notably, Witness ACS testified that Renzaho “was the one who gave
the orders” and that although there were other individuals present such as Angéline Mukandituye,
Renzaho “directed the operation.”mﬁo The Appeals Chamber therefore finds that the evidence that
Angéline Mukandituye gave inmstructions 1o the attackers does nol raise reasonable doubt that

Renzaho gave an order to kilL

1053 Witness UL T. 5 February 2007 p. 65 [closed session] ("1 thought we were simply going to be kilied. [...] When I
recalled Renzaho’s statements, it was obvious that nothing, but death was awaiting us. Based on what he said, it was
obvious. And they were simply going to change their methods, but it was going to be the same results. They were going
to kill us.”).

105 \wriness ACS, T. 30 January 2007 p. 38 (“I was tined up and awaiting my death.”).

1055 \writness HAD, T. 1 February 2007 p. 14 (“[W]e realised that the men were going to be killed.”).

103 Trial Judgement, para, 442.

1657 Gee Trial Judgement, para. 443,

1058 Gritness ACS, T. 30 January 2007 pp. 37. 42 (“That operation was conducted under the leadership of Préfer
Tharcisse Renzaho. Any junior official could not have directed the operation in the presence of Préfer Tharcisse
Renzaho. He was the one who gave the orders, no one else spoke on that occasion. So it was Renzaho who directed that
operation in his capacity as préfer of Kigali-ville préfecture. Even though there were certain other personalities like the
conseillers, the bourgmestres from Nyarugenge cammune, as well as Angeline Mukandituye, I confirm that it was
Renzaho who directed the cperation.”).

1058 iritness BUO, T. 26 January 2007 p. 5. See also Trial Judgement, para. 441, fn. 522.

080 Britmess ACS, T. 30 January 2007 p. 42,
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488, The Appeals Chamber also notes evidence that Renzaho gave specific instructions to kill.
For instance, Witness ATQ testified that he was told by an Inrerahamwe that Renzaho said that they
were going to kill the men.'®’ A refugee then appealed to Renzaho as a former schoolmate, and
Witness ATQ heard Renzaho reply “even though we were schoolmates, you were J’Jn.yen.zz'.”l()ﬁ2
Considering the totality of the evidence, and in particular Renzaho’s authority and extensive
participation in the attack, the Appeals Chamber finds no error in the Trial Chamber’s finding that

the only reasonable conclusion is that Renzaho gave orders (o kill the refugees.

489. Finally, Renzaho points 10 Witness UI's evidence that Renzaho gave instructions that the
male refugees should be taken to the Muhima gendarmerie brigade rather than to the mass grave,
which were followed.!®®® The Appeals Chamber understands the thrust of this argument to be that
the Trial Chamber erred in finding that Renzaho substantially contributed to the killing of the

refugees given that he had no responsibility for the gendarmes at the bﬁgade.1064

490. The Appeals Chamber notes that the Trial Chamber considered Witness UI's evidence in
this respect and found that it did not “reflect that the plan to kill the men materialised without
Renzaho’s encouragement or knowledge and after they were removed.”'"® The Appeals Chamber
finds no error in such a conclusion. Indeed, Witness UT testified that the refugees remained at the
Muhima gendarmerie brigade for a very short pf;rioci.1066 The refugees were then put back on the
same minibus and left with the same Inferahamwe with whom they had arrived."®" In light of the
evidence that the refugees remained in the custody of the same individuals who attacked CELA, the
Appeals Chamber finds that Renzaho has not shown that evidence that the refugees were not taken
directly 1o the CND mass grave raiscs a reasonable doubt that Renzaho's orders at CELA

substantially contributed to the killing of the refugees.
C. Conclusion

491. The Appeals Chamber therefore dismisses Renzaho’s Ninth Ground of Appeal.

1% Witness ATQ, T. 31 January 2007 p. 63.

1982 Witness ATQ, T. 31 January 2007 p. 96. _

193 Appellant’s Brief, para. 365; AT. 16 June 2010 pp. 26, 27. See 'Trial Judgement, para. 442.

654 AT, 16 June 2010 pp. 27, 29, referring 1o Ntagerura et al. Appeal Judgement. See also AT. 16 June 2010 p. 62.

195 Tria} Judgement, para. 442,

1966 Witness UL T. 5 February 2007 pp. 66. 67 [closed session] (Witness U] testified that the refugees were held in the
Muhima gendarmmerie bridge for “three or four minutes.”).

1057 Witness UL, T. 5 February 2007 p. 67 [closed session).
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XI. ALLEGED ERRORS RELATING TO THE ATTACK AT SAINTE
FAMILLE (GROUND OF APPEAL 10)

492,  The Tral Chamber found Renzaho guilty of genocide under Article 6(1) of the Statute for
ordering an attack which killed hundreds of Tutsi refugees at Sainte Famille on 17 June 1994,
The Trial Chamber also found Renzaho guilty of murder as a serious violation of Article 3 common
ta the Geneva Conventions and of Additional Protocol I under Asticle 6(1) of the Statute for
ordering the killing of at least 17 Tutsi men at Sainte Famille on 17 June 1994.'° This conviction
was based on findings that; (1) Renzaho was present at the Sainte Famille compound sometime
before noon on 17 June 1994, where he ordered the Interahamwe to attack the church, and later, to
stop the killings; and (2) the Interahamwe attackers obeyed his instructions and, as a result, several

hundred Tutsi refugees were killed.'?"”

493, The Trial Chamber’s findings were primarily based on the evidence of Prosecution
Witnesses AWO,'"" HAD, ™™ BUO, "™ ACK,"™ AWX,'*"® and ATQ.""®

494. Renzaho submits that the Trial Chamber incorrectly assessed the evidence relating to the
attack at Sainte Famille, and therefore erroneously held him criminally responsible for it In
particular, he argues that the Trial Chamber: (a) disregarded the fact that the alleged attacks at
Sainte Famille and Saint Paul constituted a single attack;'?"® (b) disregarded evidence showing that
Renzaho was not present at Sainte Famille during the .c.tttack;m"’9

credibility and reliability of Prosecution Witnesses ACK, AWO, ATQ, HAD, AWX, and BUO; %

{c) improperly assessed the

1088 TrHal Judgement, patas. 773, 779. The Trial Chamber found that at least 17 Tutsi men were among those kifled.
See Trial Judgement, para. 663. Accordingly, the Trial Chamber found Renzaho guilty of murder as a serious violation
of Article 3 common to the Geneva Conventions and of Additional Protocol II under Article 6(1) of the Statute for
ordering their killing. See Trial Judgement, paras. 805, 807. The Trial Chamber also found Renzaho Iiable as a superior
for these crimes. See Trial Judgement, paras. 806, 807. See also infra, Chapter XIII (Alleged Errors Relating to Legal
Findings), Section A (Preliminary 1ssue).

1% Trial Judgement, para. 807.

170 Tria] Judgement, para. 663. See also Trial Judgement, paras, 658-662, 771-773.

197} 600 Trial Judgement, paras. 604-607, 645, 647, 649-652, 660.

197 Gee Trial Judgement, paras. 612-617, 645, 647-650, 652, 659, 660.

107 See Tria Judgement, paras. 621-625, 645, 648-652, 660.

0% See Trial Judgement, paras. 608-611, 649, 630, 652,

W5 oe Trial Judgement, paras. 603, 651-653.

19 Soe Trial Judgement, paras. 618-620, 647-652, 654, 659.

977 Notice of Appeal, patas. 96-114; Appellant’s Brief, paras. 368-509. Renzaho also submits that the Trial Chamber
erred in finding that the Interahamwe were his subordinates at the time of the attack (see Notice of Appeal, para, 114),
but does not develop or substantiate this submission in his Appellant’s Brief.

78 Appellant’s Brief, paras. 368-387, 491.

197 Notice of Appeal, paras. 96, 97, 105-109, 113; Appellant’s Brief, paras. 388-402, 466-491.

198 Natice of Appeal, paras. 98, 100-103; Appellant’s Brief, paras. 402-464.
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and (d) misinterpreted the evidence to find that Renzaho gave the order for the Interahamwe 10

attack.'%®!

A. Alleged Errors in Consid.ering the 17 June 1994 Attacks at Saint Paul and Sainte Famille

Separately

495, The Prosecution alieged that Renzaho participated in an attack at Saint Paul on

17 June 1994, which neighboured Sainte Famille, but the Trial Chamber dismissed this 4c:harge.1082

496. Renzaho submits that, despite the Prosecution having pleaded the 17 June 1994 attacks at
Saint Paul and Sainte Famille separately, the evidence established that they were one and the same,
Renzaho claims that the aftacks were perpetrated by the same people with the same motivation,
beginning at Saint Paul and ending at Sainte Famille.'® He contends that in disregarding this fact,
the Trial Chamber committed a serious error by failing to assess the evidence in a comprehensive
manner.'®* He argues that if the Trial Chamber had assessed the evidence as a whole, it would have

. . 5
reached a different conclusion,'®

497, The Prosecution responds that Renzaho does not show how the Trial Chamber erred. /% It
submits that although evidence was adduced concerning the attack against Tutsi refugees at Saint
Paul on 17 June 1994, the Prosecution’s case concerning Saint Paul was focused on attacks which
took place before that date, and notes that the Trial Chamber found that Renzaho's liability was not

established for any of the alleged attacks at Saint Paul.'®’

498, In reply, Renzaho notes that the Prosecution does not challenge the assertion that there was
a single attack against both Saint Paul and Sainte Famille. He argues that the Trial Chamber’s
findings that he ordered the attack at Sainte Famille and had effective control over the assatlants are
contradicted by and inconsistent with its finding that he was not responsible for the attack at Saint

10
Paul. !¢

499,  The Appeals Chamber considers Renzaho’s contention to be speculative. Even if the Trial

Chamber had considered the attacks at Saint Paul and Sainte Famille to constitute a single attack, it

1981 Notice of Appeal, paras. 99, 112, 113; Appellant’s Brief, paras. 492-503,

'8 Trial Judgement, paras, 580-584, fn, 649,

1983 appellant’s Brief, paras. 368-371, 373, 378-383, 385, referring fo Witness BUO, T. 26 January 2007 pp. 27-31,
Witness PER, T. 23 August 2007 pp. 38-40, Witmess WOW, T. 4 July 2007 pp. 45-47, and Wimess ALG!
T. 10 Ianuary 2007 pp. 69, 70 [closed session]: Brief in Reply, paras. 130-135.

"84 Appellant’s Brief, paras. 372, 374-377, 384.

185 A ppellant’s Brief, paras. 385-387.

198 pespondent’s Brief, paras. 182, 184, 186, 187, 189-194.

™7 Respondent’s Brief, paras. 188, 189.

1988 Brief in Reply, paras. 130, 132-134.
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does not necessarily follow that the Trial Chamber would have reached similar conclusions about
the allegations against Renzaho concerning Sainte Famille as it did about those concerning Saint
Paul. The Trial Chamber noted Saint Paul’s immediate proximity to Sainte Famille, but considered
that the attacks were pleaded sel:mratalj,:;1089 accordingly, it treated them sspa.rau:ly.m99 In doing so,
the Trial Chamber considered evidence relating to Saint Paul when evaluating the evidence relating
to Sainte Famille.!®! The Appeals Chamber finds no error in the Trial Chamber’s approach and
considers that Renzaho has not demonstrated that no reasonable trier of fact could have reached the
conclusion that Renzaho participated in the attack at Sainte Famille while being unable to conclude

that he participated in an attack at Saint Paul.
500. The Appeals Chamber accordingly dismisses Renzaho's arguments.

B. Alleged Errors in Assessing the Evidence Relating to Renzaho’s Presence

1. Assessment of Credibility

501. Renzaho submits that the Trial Chamber erred in failing to approach the testimony of

Prosecution Witnesses AWYX, ACK, AWO, and HAD with caution and in summarily accepting

- - . . . . . . . 10
their unsatisfactory explanations for inconsistencies in their prior statements. 2

(a) Witness AWX

502. In evaluating Witness AWX’s evidence on the altack at Sainte Famille, the Trial Chamber

addressed a discrepancy between her viva voce testimony and a prior writien stalement as follows:

Witness AWX did not ohserve the attack at Sainte Famiile but was in a house not far away, where
she was being raped. She observed Renzaho talking about the need to bury dead bodies on the
same day as she saw the corpse of her sister in a wheelbarrow. According to her testimony, this
happened around 18 June. In her written statement of February 2005, she indicated that she saw
her sister's body two days after 25 June. The Chamber accepts that she had problems recalling
dates, in particular in view of ler traumatic situation. The statemnent does not mention Renzaho’s

Y08 Trial Judgement, fn. 649, which stales: “Notwithstanding Saint Paul’s immediate proximity to Sainte Famille, the
Prosecution chose to plead attacks at Saint Paul and Sainte Famille separately. Thus, there are serious concerns as to the
consistency of the notice as the Indictment distinguishes aftacks at both locations.”

1050 Gee Trial Judgement, para. 648, which states in the context of the aftack at Sainte Famille: “Witness BUO stated
that an attack against both Saint Paul and Sainte Famille began around 7.00 am. This is much earlier than the
indications given by Witnesses AWC, ATQ and HAD, However, it is undisputed that the two sites were very close, and
Witness BUOQ testified that the attackers, including him, went to Saint Paul before proceeding to Sainte Famille. In the
Chamber’s view, his account does not discredit those of the three refugees. Moreover, while the Chamber has rejected
aspects of Witness BUO's testimony as it relates to the attack on Saint Paul on 17 June and, in particular, Renzahc's
presence and involvement in it [...], his corroborated evidence of Renzaho's presence at Saint Famille on 17 June lends
credence to his testimony in the present context.”

1991 THal Judgement, para. 648.

192 appellant’s Brief, paras. 427, 428, 436, 453, 454, 462, 463.
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name when describing this incident. The witness said that she had given his name io the
mvestigators. In the Chamber’s view, this discrepancy does not affect her credibiliry."®

503. In so finding, the Trial Chamber noted that “[i]n the statement, the observation of the

sister’s body in the wheelbarrow is mentioned very briefly. Renzaho’s names [sic] appears before

and after this event, and it is clear that she saw him several tirnes 7199

504. Renzaho contends that the Trial Chamber’s finding that Witness AWX saw Renzaho several
times during the relevant period is a distortion of the facts contained in her February 2005
statement, as Renzaho’s name is only mentioned once in relation to the month of May 1994, and
she made no reference to him with respect to the attack at Sainte Famille on 17 June 1994 19
Renzaho asserts that it was unreasonable for the Trial Chamber to accept her explanation that the
investigators must have omitted her mention of him at Sainte Famille.’*”® He further asserts that the

Trial Chamber contradicied itself by suggesting that Witness AWX saw him at Sainte Famille,

while admitting that she did not observe the attack because she was at a house nearby.'®’

505. The Prosecution responds that Renzaho shows no error in the Trial Chamber’s acceptance of
Witness AWX’s evidence, and that it was correct to conclude that the witness’s statement showed
that she saw him several times during the relevant period.m98 The Prosecution adds that, even

though Witness AWX did not observe the attack at Sainte Famille, she personally saw him near

there, and thus her evidence can corroborate direct evidence placing him there.**

506. In her February 2005 statement, Witness AWX recalled that:

Sometime in May 1994 my elder sister |...] and I, were taken by a group of presidential guards to
a house where we were raped in different rooms. [...] I remember that on the 25% of June 1994 1
was taken again to the same house by military men and raped once. [...] [My sister] was killed
after being raped. Two days after being taken away by the men I saw [my sister's] dead body in a
wheelbarrow. [...]

I also know RENZAHO, the Prefect of Xigali, The first time I saw RENZAHO was in May 1994
in civilian clothes but he was with the military. On one occasion, I heard RENZAHO telling
interahamwe o flush out the “inyenzi” (Tutsis). He would come to St Famille with interahamwe
and tell the interahamwe to get out of the vehicle and “get 1o work” meaning to kill Tutsis. At this,
[sic} the interahamwe would start checking identity cards and the killings would start. I believe
that as the Prefect of Kigali, RENZAHO [...] wielded so much power that if he had ordered the
perpetrators of rapes and killings to stop they would have obeyed him, '™

1% Trjal Judgement, para. 653.

¥ THal Judgement, fn., 720, referring 1o Defence Exhibit 30 (statement of 10 February 2005).
1995 s ppellant’s Brief, paras. 429-435,

1% Appellant’s Brief, paras. 436-440.

197 Appellant’s Bricf, paras. 441-444, referring ro Trial Judgement, paras. 603, 646, 653.

1%% Respondent’s Brief, paras. 200, 201.

1% Respondent’s Brief, para. 202.

N Befence Exhibit 30, p. 3.
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507. The Appeals Chamber finds that it was reasonable for the Trial Chamber to have inferred
from her statement that Witness AWX saw Renzaho several times during the events. In the Appeals
Chamber’s view, Renzaho misrepresents the contents of Witness AWX's statement by claiming
that his name is only mentioned once in relation to the month of May 1994. While she did not
mention him in her prior statement in relation to seeing her sister’s corpse in a wheelbarrow on
17 June 1994, it is misleading to assert that she made no reference to him in regards to the attack at
Sainte Famille, when in fact she said that “[hle would come to St Famille” and tell the Jnzerahaniwe

to start killing Tutsis. "'

508. With respect to the failure to mention Renzaho in her prior statement in relation to the burial
of the Sainte Famille victims® bodies, the Appeals Chamber considers that it was open to the Trial

Chamber 1o accept Witness AWX’s insistence that she had mentioned it to the irwe:stigators.]102

Renzaho has not demonstrated that it was unreasonable for the Trial Chamber to do so.'*

509. To support his assertion that the Trial Chamber made inconsistent findings about Witness
AWX’s evidence, Renzaho relies on the Trial Chamber’s statement that “Witness AWX did not
observe the attack at Sainte Famille” which he claims contradicts its carlier finding that “[s}ix
Prosecution witnesses testified that they saw him at Sainte Famille on 17 June.”"™ Although it is
not immediately clear which Prosecution witnesses it was referring to, a review of the Trial
Chamber’'s reasoning reveals that Witmess AWX must have been included among the six

witnesses.!'®® Renzaho is therefore correct that there is an inconsistency in the Trial Chamber’s

191 Dyefence Exhibit 30, p. 3,

N2 ¢o0 Witness AWX, T. 6 February 2007 pp. 40, 41:
Q. Madam Witness, I read out to you what you stated regarding Mr. Renzaho, and in the same
statement in the third paragraph 1 had read out to you previously, when referring to the events of
the 25" of June 1994, you do not mention either the second meeting with Mr. Reazaho or any
utterances that Mr. Renzaho allegedly made indicating that it would be a good thing for the dead
bodies to be taken away so that they would not be seen by the white people. Why this omission,
Madam Witness?
A. T did refer to that when 1 gave my staterment, Counsel.
Q. So was it the Prasecutor who failed to mention all those aspects in the statement?
A. What I do know is that I mentioned it to the investigators. Renzaho's utterances whereby the
bodies should be buried immediately for the white people not to sec them is something I
menticned to the investigators.

1193 Renzaho submits that ICTR investigators enjoy a presumption of diligence in taking witness statements, but fails to

Providc any legal support for this assertion. See Appellant’s Brief, para. 437,

1% See Appellant’s Brief, paras. 441-444, referring to Trial Judgement, paras. 633 and 646, respectively. Renzaho also

refers to paragraph 603 of the Trial Judgement, but because this forms part of the Trial Chamber’s summary of Witness
AWX’s evidence, and not of its findings, the Appeals Chamber will not consider it.
105 procecution Witnesses K7, AWX, AWO, ACK, HAD, ATQ, BUO, and Corinne Dufka testified in relation to the
events at Sainte Famille, See Trial Judgement, paras. 599, 601-627, Witnesses KZ and Corinne Dufka never testified to
sseing Renzahe at Sainte Famille, and their testimony was not relied upon to make findings on Renzaho's presence
there or the timing thereof. See Trial Judgement, paras. 601, 602, 661, fn. 712. Wimesses AWX, AWO, ACK, HAD,
ATQ, an¢ BUO, however, all testified to seeing Renzaho at Sainte Famille, but not all at the same time. See Trial
Judgement, paras. 603, 605-607, 610, 613, 618, 619, 625. The Appeals Chamber therefore considers these six
Prosecution witnesses to be those to whom the Trial Chamber was refering.

A
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findings. The Appeals Chamber considers the Trial Chamber’s assertion in respect of Witness
AWX was an error, as it cannot reasonably be inferred from her sighting of him on the day after the
~ attack that she saw him on the day of the attack. However, since no errors have been found below
with respect to other Prosecution evidence placing him at Sainte Famille, the Appeals Chamber

finds that Renzaho has not demonstrated that this error amounts to a miscarriage of justice.
(by Witness ACK

510. Witness ACK testified that she saw Renzaho during the attack at Sainte Famille on
17 June 1994.11% A credibility issue arose concerning her failure to mention Renzaho’s presence at
Sainte Famille in a previous statement before national judicial proceedings against Father
Mﬁnycshyaka in February 1996."'%7 The Trial Chamber accepted her explanation that she did not

mention him in those proceedings because she was focused on Father Munyeshyaka’s role. %

511 Renzaho contends that the Trial Chamber erred in accepting Witness ACK’s explanation.’'”

Relying on the Rwamakuba Trial Judgement, Renzaho submits that it is established jurisprudence
that a witness’s failure to mention an accused in previous statements cannot be justified by not

having been directly questioned about him or her.”**

512. The Prosecution responds that Renzaho's reference to the Rwamakuba Trial Judgement does

not support his suggestion that such an ciplanation should be systematically rt:jc:cmd.m1

513,  In the Rwamakuba case, the Trial Chamber considered that a particular witness’s failure to
mention the accused in a previous statement could not be satisfactorily explained by the fact that he
or she was not questioned about the accused at the time, “as the absence of certain questions would
not preclude a witness, who wanted to give a credible picture of an event, from voluntecring
information.”"*? Such a conclusion was within the Rwamakuba Trial Chamber’s discretion.
However, it did not establish the kind of precedent suggested by Renzaho. Rather, such

considerations are made on a case-by-case basis.'’

1% .0 Trial Judgement, para. 610, referring to Witness ACK, T. 3 March 2067 pp. 70, 71, F. 6 March 2007 p. 64.

7 Tral Judgement, para. 632.

1% Tria) Judgement, para. 652, fn. 717, referring to Witness ACK, T. 6 March 2007 pp. 63, 64 (“In this document I
was talking about Munyeshyaka. Therefore I did not have to talk about Renzaho, given that I did not know where he
was.").

1% Appellant’s Brief, paras. 445-453.

M8 Appeliant’s Brief, para. 449, referring to Rwamakuba Trial Judgement, para. 114.

"' Respondent’s Brief, para. 203,

B2 pwamakuba Trial Judgement, para. 114,

U See, e.g., Muhimana Appeal Judgement, para. 38 {"*[Tlhe presence of inconsistencies within or amongst witnesses’
testimonies does not per se require a reasonable Trial Chamber to reject the evidence as being unreasonable.”). See alse
Niyitegeka Appeal Judgement, para. 953, referring to Kupredkic et al. Appeal Judgement, para. 31.

A
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514. In the pfcscnt case, the Trial Chamber considered that “the particular portion of [Witness
ACK’s prior] statement concerning 17 June 1994 clearly focuses on Munyeshyaka’s role in
connection with a specific killing”.”""* It was within the Trial Chamber’s discretion in these
cirumstances to accept Witness ACK’s explanation. Renzaho fails to demonstrate that no

reasonable trier of fact could have reached the same conclusion.
fcy Witness AWO

515. In finding that Renzaho ordered the attack at Sainte Famille, the Trial Chamber relied on
Witness AWO's testimony that she observed Renzaho arrive around 11:00 am., and that she
witnessed him, from a place overlooking the church, instructing the Interahamwe to kill “many

people’E'ills

516. Renzaho submits that the Trial Chamber admitted that Witness AWO was inconsistent and
incoherent, and claims it should have exercised caution given her repeated requests to the Tribunal
for assistance in obtaining medical treatment.''’® He asserts that the Trial Chamber should have
therefore required corroboration of her evidence, particularly since it relied on her evidence as the
sole basis for finding that, on 17 June 1994, Renzaho ordered the Inferahamwe at Sainte Famille to

attack.'!"
517. The Prosecution docs not respond 1o this argument.

518. The Appeals Chamber recalls that a Trial Chamber may rely on a single wilness’s testimony
for proof of a material fact if, in its opinion, that testimony is relevant and credible.’** Renzaho
does not provide any references to the Trial Judgement or transcripts to support his claim that the
Trial Chamber should have required corroboration of Witness AWO’s evidence. In any cvent, a
review of the Trial Chamber’s reasoning relating to Witness AWO's evidence on the attack at
Sainte Famille reveals that, contrary to Renzaho's implicit assertion that her testimony was

1% the Trial Chamber found the testimony of Prosecution

1120

inconsistent with that of other witnesses,

witnesses, including Witness AWO, to be “generally coherent and consistent.

"4 Trial Judgement, fn. 717, referring to Defence Exhibit 41 (procés-verbal d'audition de partie civile, dated
14 February 1996).

1S Tria] Judgement, para. 647, referring to Witness AWO, T. 7 February 2007 p. 13 (“Renzaho was in a place that was
overlooking the area, and he was telling the Jnterahamwe to Kill — to kill many people. And hé would tell us, the
[women], to applaud.”}.

116 Appellant’s Brief, paras. 459-462, referring to Witness AWO, T. 2 July 2007 pp. 14, 26, 27 {closed session].

17 Appeliant’s Brief, paras. 463-464.

M8 ee, e. 5., Musema Appeal Judgement, paras. 36-38.

% Renzaho appears to be referning to the Trial Chamber’s assessment of Witness AWO’s evidence in relatjon fo the
rapes in Rugenge sector, where it found Witness AWQ’s account lo be “at times, confusing”, elements of her

141 /
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519. A review of Witness AWQO’s testimony reveals, as Renzaho correctly points out, that the
witness did request that the Tribunal assist her in receiving medical treatment.’'?' However, it is
notéworthy that she did not make her request until after she had alrcady completed her testimony,
which demonstrates that her willingness to testify was not conditioned upon the Tribunal’s
assistance. Even if it could be determined that the possibility of receiving such assistance was an
incentive for her to testify, it does not follow that it would have motivated her to provide false
testimony. Renzaho's contention that the Trial Chamber should have exercised caution given this

request therefore fails.

520. Further, under his Eleventh Ground of Appeal, Renzaho submits that the sexual abuse
suffered by Witness AWO made the 1994 events extremely difficult for her, and relies on academic
articles and Canadian case Jaw to argue that high levels of anger and stress diminish a person’s
capacity for recognition and identification.’'* The Prosecution rcsponds that Renzahd's reliance on
psychological theories of trauma to discredit the witness’s recollection of events should be rejected

because they were not raised at trial and were not the subject of any expert evidence.''™

521. The matter of Witness AWQ’s ability to identify and recognize Renzaho was an issue at
trial which was central to his defence. However, Renzaho did not specifically raise the particular.
psychological theories he now relies on before the Trial Chamber, nor did he tender the academic
articles into evidence, depriving the Prosecution of the opportunity to contradict them and present
rebuttal evidence. Moreover, Renzaho cannot now seek to rely on these articles in circumvention of

Rule 115 of the Rules.

522. In any event, the Trial Chamber exercised caution, and expressly addressed the trauma
suffered by Witness AWQ as a possible factor that negatively influenced the accuracy of her
identification evidence.!'** The Trial Chamber concluded that Witness AWOQ’s testimony was
“generally coherent and consistent” with that of the other Prosecution witnesses.' '*> The Appeals
Chamber finds that Renzaho's generalized arguments do not demonstrate error in the Triai

Chamber’s approach,

description of an attack on an orphanage te be incoherent, and her evidence about when she was sexually assaulted and
the sequence of events o sometimes lack clarity. See Trial Judgement, para. 712. Despite these internal problems with
her evidence, the Trial Chamber nevertheless accepted the fundamental aspects of Witness AWQ’s testimony on the
rapes. See Trial Judgement, paras. 712, 717.

"% Trial Judgement, para. 652.

12 Witness AWO, T. 7 February 2007 pp. 14, 26, 27.

VI Appellant’s Brief, paras. 521, 522, fns. 266, 268,

"5 Respondent’s Brief, para. 241.

124 Tria] Judgement, para. 712 (“[T]o the extent the witness did not provide testimony in a cohesive, narrative form,
this is reasonably explained by the passage of time and the extremely traumatic nature of the cvents.”).

"% Trial Judgement, para. 632.
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2. Alleged Frror Relating to Identification

523, Renzaho submits that the Trial Chamber erred in failing to properly analyse and evaluate the
identification evidence of Prosecution Witnesses AWX, ATQ, and AWO.""* He contends that the
Trial Chamber erred in law in failing to provide a reasoned opinion on his identification by these
witnesses, '* and erred in fact in failing to consider significant factors affecting their 'rf;liability.1128
In this respect, he points to: Witness AWX’s speculative and unconfirmed identification of him at
CELA, and her unexplained second sighting of him;'® and Witness ATQ’s lack of prior
knowledge of him, her inability to recognize him during the attack or in court, and her
uncorroborated sighting of him in a military uniform that day.m'o Renzaho submits that the fact that
the witnesses heard his name being shouted by other refugees cannot alone establish that it was him

. 1
who arrived at the scenc.”3

524.  With respect to Witness AWO's identification evidence, Renzaho relies on his submissions
under his Eleventh Ground of Appeal where he-contends that the Trial Chamber failed to excrcise
the extreme caution required when assessing the reliability of Witness AWO’s identification of him
in relation to her rapes in Rugenge sector.''** He submits that the Trial Chamber failed to

1133 guch as

adequately address significant factors putling Witness AWQ’s reliability into question,
the fact that the witness did not know him personally, the existence of internal discrepancies in her
testimony and identification, and the paucity of her physical descriptions of him.'"** Renzaho also
contends that Witness AWO admitted that she did not usually meet him, and that she might not be
able to recognize him during her testimony because of how much time had passed since she last
saw him.""** He submits that shé could only identify him from the events of 1994 as being bald and
having big syes.m(’ He argues that her inability to identify him in court demonstrated her lack of

knowledge of him.'™’

525. The Prosecution responds that Renzaho's arguments are without mert,'** It submits that

Witness AWX testified that she already knew Renzaho when she saw him in May 1994, and that

1125 Appellant’s Brief, paras. 404-426; Brief in Reply, paras. 143-152.

1 Appellant’s Brief, paras. 403-407, referring 10 Kupreskic et al. Appeal Judgement, para. 39 and Kvocka ef al.
Appeal Judgement, para. 24,

12 Appellant’s Brief, paras. 408-413.

129 ponellant’s Brief, paras. 421-423, referring to Witness AWX, T. 6 February 2007 p. 29.

130 4 ppellant’s Brief, paras. 414-417, 419, 420, referring to Witness ATQ, T. 31 January 2007 pp. 64-66.

131 Anoellant’s Brief, para. 418, referring to Kamuhonda Appeal Judgement, paras. 240, 241, 298,

115 Appellant’s Brief, paras. 426, 514-528.

1333 Appellant’s Brief, para. 515, referring to Kupreskic et al. Appeal Judgement, para. 39 and Kvodka et al. Appeal
Judgement, para. 24. See also Appellant’s Brief, paras. 523, 524, referring to Bugilishema Appeal Judgement, para. 75.

113 A ppellant’s Brief, paras. 519, 520, 525. See also Appellant’s Brief, para. 537.

1135 Apmellant’s Brief, para. 517, referring to T. 7 February 2007 p. 5 (French).

3% Anpellant’s Brief, para. 517.

H37 Appeliant’s Brief, para. 519. %
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her evidence corroborated that of other witnesses who saw Renzaho at Sainte Famille.'"®® With
respect to Witness ATQ, the Prosecution submits that Renzaho provides a truncated and misleading
version of her identification evidence, that Renzaho's presence at CELA on the relevant day is not
in dispute, and that it was reasonable for the Trial Chamber to acbc:pt Witness ATQ’s evidence

identifying Renzaho at Sainte Famille on 17 June 1994.7%

526. The Prosccution further responds that the Trial Chamber properly assessed the testimony of
Witness AWO, duly taking into account any difficulties associated with her identification
evidence.''*’ It submits that there were no difficuit circumstances requiring the Trial Chamber to
assess the witness’s evidence with “extreme caution™’'® It argues that Renzaho has failed to
demonstrate any basis for appellate intervention in the Trial Chamber’s assessment of her evidence
or to explain why the alleged failure to provide a reasoned opinion, if any, invalidated the decision
on appcal.”43 The Prosecution finally argues that Witness AWO's inability to identify Renzaho in
the courtroom does not negatively impact her solid evidence identifying him at the time of the

evcn{s_] 1

527. The Appeals Chamber notes that the Trial Chamber failed to provide any reasons for
accepting the Prosecution witnesses’ identifications of Renzaho at Sainte Famille on 17 June 1994
The Appeals Chamber recalls the general principle that a Trial Chamber need not articulate every
step of its reasoning.''*® However, as established in the Kupreskic et al. case, “where a finding of
guilt is made on the basis of identification evidence given by a witness under difficult
circumstances, the Trial Chamber must rigorously implement its duty to provide a ‘reasoned
opinion’ "%
528. The Trial Chamber summarized the circumstances of the witnesses’ identifications of
Renzaho at Sainte Famille as follows: (1) Witness AWO saw Renzaho instruct the Interahamwe 10
kill “many people” and, after the killings, she saw him instruct the women to applaud;”'w
(2) Witness AWX saw Renzaho speaking with persons carrying dead bodies in wheelbarrows, one
of which was carrying her dead sister’s bc»dy;1148 and (3) Witness ATQ saw Renzaho at Sainte

Famille, for the first time in her life, five minntes before the Interahamwe arrived and started

'138 Respondent’ s Brief, para. 195.

1'% Respondent’s Brief, paras. 199, 201, 202.

1140 Respondent’s Brief, paras. 196-198,

114! Respondent’s Brief, paras. 234-240, 243-246, 249,

% Respandent’s Brief, para. 243.

1142 Respondent’s Brief, paras. 246, 249. See also Respondent's Brief, para. 242.

11" Respondent’s Brief, para. 240.

14 gee Karera Appeal Judgement, para. 19.

148 gupreskic et al. Appeal Judgement, para. 39.

1147 See Trial Judgement, para. 606. See also Witness AWO, T. 7 February 2007 p. 13. f
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shooting at the refugees, and did not know who he was until someone pointed him out and told her
1149 '

it was him.
529. The Appeals Chamber considers that the circumstances in which these witnesses identified
Renzaho were traumatic. In addition, Witness AWOQO’s evidence was determinative to the Trial
Chamber’s finding that Renzaho ordered the attack at Sainte Famille (rather than simply being
prcscnt).”so The Trial Chamber therefore should have provided some reasons for accepting their
identifications of Renzaho in relation to the attack at Sainte Famille. The Appeals Chamber finds
that the Trial Chamber erred in failing to do so. However, the Appeals Chamber finds that this error

does not invalidate the Trial Judgement.

530. Turning first to Renzaho’s arguments conceming Witness AWO raised under his Eleventh
Ground of Appeal, the Appeals Chamber notes that, in relation to her rapes in Rugenge sector, the
Trial Chamber was satisfied with Witness AWQ’s identification of Renzaho and found her physical
description of him to be adequatc and consistent.’'” As to factors impacting negatively on the
reliability of her identification evidence, the Appeals Chamber recalls that not alf factors need to be
explicitly addressed, only any significant ones.''® The fact that Witness AWO had seen Renzaho
only once before April 1994 does not, per se, diminish the reliability of her sighting, and the fact
that she did not personally know him prior to the events is not sufficient to undermine the reliability
of her identification evidence as to the rapes, or moreover with respect to Sainte Famille.''>?

531. Regarding whether the Trial Chamber should have exercised “extreme caution” in assessing
Witness AWQ’s identification evidence in relation to the attack at Sainte Famille, the Appeals
Chamber recalls that such a high level of caution is required only when a witness’s identification
was made under difficult circumstances.'”® In this case, the Appeals Chamber finds that the
identification evidence did not necessarily call for an “extreme” level of caution.'” While the

events suffered by Witness AWO were unquestionably traumatic, her identification of Renzaho at

4% See Tria) Judgement, para. 603, See also Witness AWX, T. 6 February 2007 p. 32.

1149 See Trial Judgement, para. 618, See also Witness ATQ, T. 31 January 2007 p. 68,

1150 ¢op Trial Judgement, para. 716.

1131 See Trial Judgement, para. 716, referring to Witness AWQ, T. 7 February 2007 p. 9 ("It was a man who was bald.
He had big eves [...] and I believe he must be quite old today.”).

V52 Rupreskic et al. Appeal Judgement, para. 39.

133 O Kavishema and Ruzindana Appeal Judgement, paras. 327, 328,

15 Kupreskic et al. Appeal Judgement, paras. 34, 39. See also Kalimanzira Appeal Judgement, para. 96.

153 1n Kupreskic et al., the JICTY Appeals Chamber found that Witness H's identification of the Defendants was cartied
out under “very difficult circumstances” because, inter alia, the attackers descended upon her and her family while they
were sleeping; her father was killed as the family hid in the basement; and the attackers had masked their faces with
paint in an attempt to camouflage themselves. Kupredkic et al. Appea! Judgement, para. 133. Despite these and many
other “stressful conditions”, the Appeals Chaniber was nevertheless “not persuaded by the Defendant’s argirments that
the difficul circumstances in which Witness H found herself that morning completely eliminated any possibility of her
recognising the attackers and that no reasonable Trial Chamber could have accepted that she did”. Kupreskic et al.

Appeal Judgement, para. 1335, é
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Sainte Famille did not occur in circumstances that made him difficult o identify, such as in the dark

or as a result of a flecting glance.115 6

532. The Appeals Chamber notes that Renzaho makes no reference to Witness AWOQ’s transcript
when he claims that she was unable to recognize him in court. A review of her testimony reveals
that Witness AWO was never asked to perform an in-court identification of Renzaho. Instead, upon
being asked to describe Renzaho when she saw him in 1994, Witness AWO said he was bald with
big eyes, and then spontaneously added that she “[did not] believe [she] would be able to recognize
him today after all the time that has elapsed since the last time [she] saw him.”!**" The Appeals
Chamber does not consider such a statement, which refers to Witness AW(O’s perceived ability to
identify Renzaho almost 13 years after the events, to demonstrate a lack of knowledge of Renzaho

or undermine her identification of him during the events.

533.  Turning to Witness AWX, the Appeals Chamber notes that she testified that, before seeing
Renzaho in May 1994, she already knew him because, as Prefect, he would chair meetings in her
lc)cality,]158 The Trial Chamber also noted that Witness AWX had seen him several times during the
genocide of 1994,'"% and took into account factors affecting her credibilit},z.“c'O Consequently,

Renzaho fails to demonstrate that the Trial Chamber’s reliance on her evidence was unreasonable,

534,  With respect to Witness ATQ, Renzaho correctly points out that she had no prior knowledge
of him, and the Appeals Chamber notes that her identification of him is based on hearsay. While
hearsay evidence is not per se inadmissible, depending on the circumstances of the case, it may
require other credible or reliable evidence adduced by the Prosecution in order to support a finding

of fact beyond reasonable doubt, ¢!

535. In the present case, the Trial Chamber found that the evidence of Witnesses ATQ, AWO, '
and HAD established Renzaho's presence at Sainte Famille sometime bcforc noon,"'** implying
that the Trial Chamber considered that their identifications of Renzaho provided a degree of
corroboration of one another, The Trial Chamber further found that the evidence of Witnesses

AWX, ATQ, AWO, and BUO established that Renzaho was involved in the removal of dead bodies

3¢ oof Kupreskic et al. Appeal Judgement, para. 40,

Y57 Writmass AWO, T. 7 February 2007 p. 9 [closed session].

138 Wimess AWX, T. 6 February 2007 p. 43.

13 Cee Trial Judgement, fn. 720, See also supra, Chapter XI (Alleged Errors Relating to the Attack at Sainte Famille),
Section B (Alleged Errars in Assessing the Evidence Relating to Renzaho’s Presence), para. 507, where the Appeals
Chamber discusses its finding that it was reasonable for the Trial Chamber to infer from the language of Witness
AWYX's February 2005 statement that she had seen Renzaho several times,

1180 T13a] Judgement, pasa. 6533.

Y% cop Rutagandn Appeal Judgement, paras. 33, 34; Kalimanzira Appeal Judgement, para. 96,

162 Tria] Judgement, para. 647.
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after the attack,''® which implies that the Tral Chamber considered their identifications of
Renzaho to provide a degree of comroboration of one another as well. There is no indication that the
Trial Chamber improperly analysed or evaluated the testimony of these witnesses. They were
indeed corroborative with respect to Renzaho’s presence at Sainte Famille before noon and after the
attack. The Appeals Chamber therefore finds that it was reasonable, in these circumstances, for the

Trial Chamber to rely, in part, on Witness ATQ’s evidence.

536. For these reasons, the Appeals Chamber finds that Renzaho does not demonstrate that the
Trial Chamber erred in accepting Witnesses AWO, AWX, and ATQ’s identifications of Renzaho at

Sainte Famille, despite its failure to provide a reasoned opinion in this regard.

3. Alleged Differential Treatment

537.  The Trial Chamber evaluated the evidence of the Defence witnesses who testified that they
did not see Renzaho during the attack on 17 June 1994, and concluded that their accounts carried
limited wcight.1164 With respect 1o Defence Witness PER, the Trial Chamber noted that he “stated
that he was hiding in the presbytery during the entire attack, which explains why he could not see
Renzaho.”''®® With respect to Defence Witness TOA, the Trial Chamber stated that he was “hiding
inside the church during the attack. He was therefore unable to see what was happening outside, and

the Chamber finds his evidence to be of limited value.”!®

538. Renzaho submits that the Trial Chamber erred in applying different standards to Defence
and Prosecution evidence. Renzaho argues that the Trial Chamber excluded the evidence of
Defence Witnesses PER and TOA that Renzaho was not present at Sainte Famille on 17 June 1994,
because they were hiding during the attack and therefore could not see him, while accepting the
gvidence of Prosecution Witnesses HAD and ACK that Renzaho was there, despite the fact that
they were also hiding at the time."'?” In particular, he contends that since Witnesses HAD and ACK
only saw Renzaho, respectively, before and after the attack, Witnesses PER and TOA would also

have seen him there as they were outside the church at those times,'®*

"% Trial Judgement, para. 651. This finding was based on Witness ATQ’s sighting of Renzaho the day after the attack.
See Trial Judgement, para. 620, referring to Witness ATQ, T. 1 February 2007 pp. £-8.

% Trial Jndgement, para. 635.

1% Trial Judgement, para. 655.

1% Trial Judgement, para. G56.

187 Appeliant’s Brief, paras. 463, 479-487.
11es Appetlant’s Brief, paras. 482-485. Z
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539. The Prosecution responds that Renzaho's speculation that both Witnesses PER and TOA

would have seen him before or after the attack if he had been present is without merit.! 1%

540. Basic principles of faimess and justice dictate that a Trial Chamber should not apply
differing standards in its treatment of Prosecution and Defence evidence.!"” However, the Appeals
Chamber does not agree with Renzaho’s argument that the Trial Chamber treated the evidence of
Witnesses PER and TOA differently from that of Witnesses ACK and HAD. In particular, the
Appeals Chamber notes that the Trial Chamber did not disbelieve any of these witnesses. Even if
they were all in the church during the attack, the finding that some witnesses saw Renzaho at Sainte
Famille is not irreconcilable with the acceptance that others did not. It is noteworthy that while
Witness TOA admitted that he did not see Renzaho at Sainte Famille at any point during his stay,
he heard from other refugees that the Prefect had come there on 16 June 1994 with UNAMIR
soldiers.”'”? Accordingly, the Appeals Chamber finds that Renzaho has failed to demonstrate any

undue preference for Prosecution evidence on this matter.
541. The Appeals Chamber therefore dismisses Renzaho's allegations of differential reatment.
4. Conclusion

542. The Appeals Chamber accordingly dismisses Renzaho’s allegation that the Trial Chamber

erred in finding him present at Sainte Famille on 17 Fune 1994.

C. Alleged Errors Relating to the Timing of the Attack

543. The Appeals Chamber recalls the Trial Chamber’s finding that “sometime before noon™ on
17 June 1994, Renzaho was present at Sainte Famille.""” It further concluded that “Interahamwe
attacked the Sainte Famille compound on 17 June 1994, starting some time before noon {and that]

Renzaho was present and ordered the Interaharmwe 10 atlack, and later, to stop the killings.”lm

544, Renzaho submits that the Trial Chamber erred in disregarding Prosecution evidence that he
was not present at Sainte Famille during the attack.”’” In particular, he submits that the Trial

Chamber erroneously disregarded Prosecution Witness KZ’s testimony that Renzaho was not

1% Respondent’s Brief, paras. 213-215.
"0 See Nrakirutimana Appeal Judgement, para. 133,
N7 Gee Trial Judgement, para. 637. See also Witness TOA, T. 6 September 2007 p. 10. This is consistent with Witness
PER’s testimony that he saw Renzaho at Saint Paul with UNAMIR soldiers on 16 June 1994, See Trial Judgement,
ara, 635. See also Witness PER, T. 23 August 2007 pp. 34, 35.
'™ Tral Judgement, paras. 647, 658. See also Trial Judgement, para. 663,
17 Trial Judgement, para. 663.
N7 Appellant’s Brief, paras. 388-403.
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present during the attack at Saint Paul in its analysis of the attack at Sainte Famille."'” In addition,
Renzaho contends that by failing to cite it, the Trial Chamber obviously disregarded Prosecution
Exhibit 42,m6 which shows that the attack at Sainte Famille occurred before 9:00 a.m., and not at
11:00 a.m. as the Trial Chamber concluded.!'”” He submits that had the Trial Chamber considered

this evidence, its factual findings would have been different.'!’®

545. Remzaho further submits that the Trial Chamber wrongly disregarded Defence Witness
RCB-2’s evidence on the basis that the witness placed the attack at Sainte Famille earlier than
11:00 a.m., the time at which the Trial Chamber erroneously concluded that the majority of
witnesses placed the attack.!'” He contends that in so finding, the Trial Chamber distorted the
evidence of Prosecution Witnesses HAD, ACK, and PER.*'*

546. The Prosecution responds that even though the Trial Chamber did not need to refer to the
testimony of every witness or every part of the trial record, it specifically noted Witness KZ’s
evidence about the attack at Saint Paul."'*! The Prosecution furthcr responds that the Trial Chamber
properly summarized and assessed the evidence of Renzaho and the Defence witnesses, all of

whom testified that they did sot see him at Sainte Famille on 17 June 1994 182

547. Contrary to Renzaho’s assertion, the Trial Chamber did not find that the attack at Sainte
Famille occurred at 11:00 a.m., nor did it conclude that the majority of witnesses placed the attack
at 11:00 a.m.; rather, it found that the attack began “sometime before noon”."'® The Appeals
Chamber notes that the UNAMIR Situation Report of 17 June 1994 indicates that the attack at
Sainte Famille was ongoing at 9:20 a.m.'"™ Becaunse this evidence is consistent with the Trial
Chamber’s finding that the attack started sometime before noon, the Trial Chamber’s failure to

mention the evidence in its reasoning does not amount 10 an erTor.

75 Appellant’s Brief, paras. 388-397, referring to Trial Judgement, paras. 601, 602 and Witness K7,
T. 25 January 2007 pp. 25-30 [closed session].

11 prosecution Exhibit 42 is a Situation Report by UNAMIR dated 17 June 1994,

"7 appellant’s Brief, paras. 388, 398, 399.

17 appellant’s Brief, paras. 400, 401,

7% Appeilant’s Brief, paras, 466-478.

‘180 Appellant’s Brief, paras. 468-475.

1% Respondent’s Brief, para. 186, referring to Trial Judgement, para. 512.

V£ pespondent's Brief, paras. 208-212, referring ta Trial Judgement, paras. 628-643,

18 gl Judgement, para. 663.

118 procecution Exhibit 42, p. 5 (“170920: Get contact with the Prefect of Kigaii Town, There 40 people killed and
40 was injuried [sic]. At that place the fighting is still going at Ste Famifle.”). See also Prosecution Exhibit 42, p. 2,
para. 1 (“RPF have carried out a raid at 0300 hrs at St Paul to rescue Tutsi refugees. Militia and /nterahamwe retaliated
by attacking inhabitants of Hotel Millie [sic] Collines who were mostly Tutsis.”) and p. 4, para. 6 (“RPF conducted a
raid on St Paut at 0300 hrs and evacuated all displaced persons (Tutsi). During that operation 40 persons were reported

to be killed,”). %
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548, 1In relation to the events at Saint Paul, contrary to Renzaho’s contention, the Trial Chamber
did note Witness KZ’s evidence in this regard, namely that Renzaho received a call in his office
during the attack there.''® The Appeals Chamber further notes that there is no dispute that
Interahamwe attacked Saint Paul before moving on to Sainte Famille.''®® Renzaho fails to
demonsirate how Witness KZ's evidence regarding his absence from Saint Paul casts doubt on the

finding that he was present later at Sainte Famille.

549. Finally, the Appeals Chamber considers Renzaho's contention that Witness RCB-2’s
evidence was rejected for placing the attack against Tutsis at Sainte Famille far earlier than
11:00 am. to be misleading. Witness RCB-2’s evidence was limited to hearing gunshots coming
from Saint Famille at about 4:00 or 5:00 a.m. and seeing corpses there at 6:00 a.m. following an
RPF attack.''®” The Trial Chamber’s rejection of Witness RCB-2’s testimony, which was based on
other factors such as dubious statements about having never seen a roadblock between April and

July 1994, was therefore reasonable.

550. The Appeals Chamber therefore dismisses Renzaho’s allegations of errors relating to the

timing of the attack.

D. Alleged Errors in Finding that Renzaho QOrdered the Attack

551. The Appeals Chamber recalls that the Trial Chamber found that Renzaho “directed the
Interahamwe to kill “many persons’” at Sainte Famille on 17 June 1994."% This finding was based
primarily on the evidence of Witness AWO."" The Trial Chamber also found that Renzaho later

ordered the Interahamwe 1o stop the attack.' """

557 Renzaho submits that the evidence does not ostablish beyond reasonable doubt that he
ordered the attack at Sainte Famille.)!%* He recalls his assertion that the attack started at Saint Paul
and the Trial Chamber’s finding that the Prosecution failed to prove that he ordered the attack at

Saint Panl.''® Asserting that the finding that he ordered the attack at Sainte Famille is based solely

Y8 THal Judgement, paras. 582, 383.

1 g0 Respondent’s Brief, para, 192; Appellant’s Brief, paras. 368-371, 373, 378-383.

*¥7 Trjal Judgement, para. 657, The Trial Chamber further noted that Witness RCB-2 seemed to dispute that an attack
against Tutsis at Sainte Famille took place, possibly in order lo minimise any role gendarmes, such as he, may have
played. See Trial Judgement, para. 657, fn. 724, referring to Witness RCB-2, T. 6 June 2007 p. 11. See aiso Witness
RCB-2, T. 6 June 2007 pp. 3. 4.

118 Tria] judgement, para. 657, referring to T. 6 June 2007 pp. 6-10.

139 yial Judgement, para. 658.

192 wiiiness AWO, T, 7 February 2007 p. 13 (“Renzaho was in a place that was overjooking the area, and he was telling
the Frteraharmwe to kill — to kill many people. And he would teli us, the [women], to applaud™).

191 Prig] Judgement, para. 658. This finding was based on the evidence of Witnesses AWO, ACK, HAD, ATQ, and
BUQ. See Trial Juggement, paras. 649, 650.

192 Appellant’s Brief, para, 492,

e Appellant’s Brief, para. 453,
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on the testimony of Witness AWO,1194 he reiterates that this witness’s identification of him was

unreliable, and that her uncorroborated testimony should have been treated with caution.'*

553, Renzaho further contends that the Trial Chamber erred in finding that he ordered assailants
to stop the attack.’’® He argues that the Trial Chamber unreasonably relied on Witness AWQ's
inconsistent and uncorroborated testimony to reach this conclusion.’™” Renzaho argues that, in any
case, the Trial Chamber’s finding that he ordered assailants 1o stop the attack is an insufficient basis

to conclude that he ordered them to start the attack. '

554, The Prosecution responds that these arguments were not raised in Renzaho’s Notice of
Appeal and should be dismissed on that basis alone.’’™ Tt further contends that they are cursory and
unmeritorious, and that there is direct and circumstantial evidence establishing beyond reasonable

doubt that Renzaho ordered the attack and killings at Sainte Famille on 17 June 1994129

555. Renzaho's arguments reiterate those he has made elsewhere in relation to evidence of his
presence at Sainte Famille. These issues were properly raised in his Notice of Appeal, including the
contention that “[n]o evidence was adduced io prove that Renzaho ordered the attack™ and that the
Trial Chamber “erred in fact by finding that the Accused was present and ordered the attack and
killings [at Sainte Famille] to stop.”m” Thus, the Appeals Chamber rejects the Prosecution’s claim

that Renzaho’s arguments should be dismissed for failure to raise them in his Notice of Appeal.

556, The Appeals Chamber recalls its findings that Renzaho has failed to demonstrate that:
(1) evidence of his absence from Saint Paul on 17 June 1994 casts doubt on the finding that he was
present later at Sainte Famille;'®” and (2) the Trial Chamber improperly evaluated Witness AWO’s
evidence and erred in accepting her identification of Renzaho.'®™ For the same reasons, and
recalling that a Trial Chamber may rely on the uncorroborated but otherwise credible testimony of a

single witness,’>* the Appeals Chamber finds that Renzaho has not demonstrated that the Trial

194 Appellant’s Brief, paras. 494, 495,

1195 Appellant’s Brief, paras. 496, 497.

119 A ppellant’s Brief, para. 498.

1197 Appellant’s Brief, paras. 499-502. Renzaho argues that Witness ATQ’s testimony to that effect was hearsay and
speculative. See Appellant’s Brief, para. 500,

18 Appellant’s Brief, para. 503.

1% Respondent’s Brief, para. 216.

1200 Respondent’s Brief, paras. 217-220,

1201 ¢op Notice of Appeal, paras. 112, 113,

1202 6ve supra, Chapter XI (Alleged Errors Relating to the Attack at Sainte Famille), Section A (Alieged Errors in
Considering 17 June 1994 Attacks at Saint Paul and Sainte Famille Separately). para. 499, where the Appeals Chamnber
finds that Renzaho has not demonstrated that no reasonable irer of fact couid have reached the conclusion that he
p icipated in the attack at Sainte Famille while being unable to conciude that he participated in an artack at Saint Paul.
M See supra, Chapter XI (Alleged Errors Relating to the Attack at Sainte Famille), Section B (Alleged Errors in
Assessing the Evidence Relating to Renzaho’s Presence), paras. 529-532, 536.

129 See. g.g., Rutaganda Appeal Judgement, paras. 28, 29. f
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Chamber unreasonably relied on Witness AWQ’s testimony to conclude that he ordered the

Interahamwe to attack Sainte Famille, and accordingly rejects Renzaho’s contentions here.

557.  Renzaho further submits that it was unreasonable for the Trial Chamber to rely on Witness
HAD’s testimony that, after Renzaho left the compound, hé ordered “his dogs™ to attack the
refugees, to find that he ordered Interahamwe (o attack.'”™ He contends that the Trial Chamber
distorted and expanded her testimony, which was a mere assumption on her patt, as she neither saw

. . 05
nor heard him gtve an order.'*

558. The Prosecution does not respond to these submissions.

559. Contrary to Renzaho’s assertion, the Trial Chamber did not rely on Witness HAD's
testimony to find that Renzaho ordered the attack. The portion of the Trial Judgement referred to by
Renzaho in support of his assertion did not relate to whether Renzaho ordered the attack, but rather
to whether Renzaho was’ present at Sainte Famille before the attack commenced.'””" Renzaho’s

submission is accordingly dismissed.

560. The Appeals Chamber therefore finds that Renzaho has not demonstrated any error in the

Trial Chamber’s finding that he ordered Interahamwe to attack Sainte Farmnille.
E. Conclusion

561. The Appeals Chamber accordingly dismisses Renzaho’s Tenth Ground of Appeal.

12 Appellant’s Brief, paras. 454-457, referring fo Trial Judgement, para. 613.
?106 Appellant’s Brief, para. 438,
207 Trial Judgement, para. 647,
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XII. ALLEGED ERRORS RELATING TO SEXUAL VIOLENCE (GROUND
OF APPEAL 11)

562. Under his Eleventh Ground of Appeal, Renzaho claims that the Trial Chamber erred in
finding him guilty of genocide, crimes against humanity, and serious violations of Article 3
commeon to the Geneva Conventions and of Additional Protocol I under Article 6(3) of the Statute
based on his failure to prevent the rapes of Prosecution Witnesses AWO and AWN, as well as
Witness AWN’s sister.'*™ Renzaho does not dispute that these women were raped,'*” but claims
that the Trial Chamber erred in basing its conclusion about Renzaho’s responsibility for the rapes
on the uncorroborated testimony of Witnesses AWO and AWN,'?!1® and in accepting their
identification of him.’?'! Renzaho further contends that the Trial Chamber erred in; (1) failing to
carefully consider Witness AWN's agc;l212 (2) failing to consider the discrepancies in Witnesses
AWO and AWN’s tf:stirm)ny;“213 and (3) inadequately assessing his alibi for the period of 9t
11 April 199421 |

563. The Appeals Chamber has already considered Renzaho's contentions that the Trial Chamber
erred in relying on Witness AWO's evidence under his Tenth Ground of Appaal.1215 In light of the
reversal of Renzaho’s convictions relating to the rapes of Wiiness AWO, Witness AWN, and
Witness AWN’s sister, the remainder of Renzaho’s arguments in his Eleventh Ground of Appeal

need not be considered.

12%% Notice of Appeal, paras. 115-121; Appellant’s Brief, paras. 510-581. See Trial Judgement, paras. 779, 794, 811
The Trial Chamber determined that these acis of rape constituted serious bodily or mental harm as genocide, rape as a
crime against humanity, and rape as a serious violation of Article 3 common to the Geneva Conventions and of
Additional Protocol I1. See Trial Judgement, paras. 776, 793, 810.

20 Notice of Appeal, para. 115,

210 wotice of Appeal, paras. 116, 118; Appeliant's Brief, paras. 510, 544-559. See also Appellant’s Brief,
yaras. 535, 536, 540, 542, 543.

1! Notice of Appeal, para. 117; Appellant’s Brief, paras. 510, 514-536.

1212 Appeltant’s Brief, paras, 329-336.

1233 Anpellant’s Brief, paras. 510, 537, 538, 540.

1214 Appellant’s Brief, paras. 571-581.
121* Spe supra, Chapter XI (Alleged Errors Relating to the Attack at Saint Famille). /
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XHI. ALLEGED ERRORS RELATING TO LEGAL FINDINGS (GROUND
OF APPEAL 12)

A. Preliminary Issne

564.  Although neither Party raised the issue, the Appeals Chamber notes that the Trial Chamber’s
language in rendering its convictions against Renzaho may give the impression that it entered
double convictions under Articles 6(1) and 6(3) of the Statute. The Appeals Chamber recalls that it
is inappropriate to convict an accused for a specific count under both Article 6(1) and Article 6(3)
of the Statute.'?'® When, for the same count and the same set of facts, thc. accused’s responsibility is
pleaded pursuant to both provisions and the accused could be found liable under both, the Trial
Chamber should enter a conviction on the basis of Article 6(1) of the Statute alone and consider the

superior position of the accused as an aggravating circamstance in sentencing.'*!’

565. The Trial Chamber found Renzaho guilty of genocide under Article 6(1) of the Statute for
. aiding and abetiing as well as ordering the killing of Tutsis at roadblocks throughout Kigali from
April to July 1994; for aiding and abetting and ordering killings at CELA on 22 April 1994; and for
his ordets in relation to crimes committed at Sainte Famille on 17 June 1994.'** The Trial Chamber
also found Renzaho “liable” as a superior for these crimes,’*’ indicating that it would take this

liability into account in sentc:ncing.1220

566. The Trial Chamber also found Renzaho guilty of murder as a serious violation of Article 3
common to the Geneva Conventions and of Additional Protocol II under Article 6(1) of the Statute
for ordering the killing of at least 17 Tutsi men at Sainte Famille church on 17 June 1994.'*! The
Trial Chamber found Renzaho “liable” as a superior for these murders as well,** The Trial
Chamber indicated that it would take Renzaho’s lability as a superior into account in

. 2
sr::ntmxcmg.1 =

567. In addition, the Trial Chamber found Renzaho guilty of murder as a crime against humanity

under Article 6(1) of the Statute for aiding and abetting and ordering the killing of Charles, Wilson,

2 Nahimana et al. Appeal Judgemenlt, para, 487.

217 Nahimana et al. Appeal Judgement, para. 487, referring to Galic Appeal Judgement, para. 186, Blagojevic and

Jokic Appeal Judgement, paras. 23-28, Kajelijeli Appeal Judgement, para. 81, Kvocka et al. Appeal Judgement,
ara. 104, Kordi¢ and Cerkez Appeal Judgement, paras. 34, 35, and Blafkic Appeal Judgement, para. 91,

2R Trial Judgement, para, 779.

2% Trial Judgement, para. 779.

2 Tria) Judgement, para. 779. See wlso Trial Judgement, para. §23.

22! Trial Judgement, para. $07.

222 Trial Judgement, para. 807.

P2 Trial Judgement, para. 807, See alse Trial Judgement, para, 823 %
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and Déglote Rwanga, who had been removed from CELA on 22 April 1994.'%** The Trial Chamber
likewise found Renzaho “guilty” as a superior based on Article 6(3) of Statute, for the killing of
Charles, Wilson, and Déglote Rwanga as well as the other mostly Tutsi men removed from CELA
on that date.’*” The Trial Chamber indicated in connection with these crimés that it would take

Renzaho’s liability as a superior into account in sentencing. 1226

568. While it is clear that the Trial Chamber considered Renzaho’s superior position as an
aggravating circumstance,’ > the Appeals Chamber considers that the Trial Chamber should have
refrained from using language which is suggestive of double convictions based on both
Articles 6(1) and 6(3} of the Statute. Nevertheless, the Appeals Chamber is not convinced that the
Trial Chamber impermissibly convicted Renzaho twice for the same facts where it found him to be
“hiable™ as a superior. Likewise, and despite the unfortunate use of the term “guilty” when finding
Renzaho liable as a superior for murder as a crime against humanity for the killings of Charles,
Wilson, and Déglote Rwanga, the Appeals Chamber is not convinced that the Trial Chamber

impermissibly convicted Renzaho twice for the same facts.'***

B. Submissions

569. Renzaho challenges the Trial Chamber’s legal f“md'u:tgs.m29 With respect to his convictions
for genocide, crimes against humanity, and serious violations of Article 3 common to the Geneva
Conventions and of Additional Protocol II, Renzaho argues that the Trial Chamber erred in
convicting him for the killings committed at roadblocks, CELA, and Sainte Famille.'”® More
specifically, he submits that the Trial Chamber erred in fact and in law in finding that he had
authority and effective control over perpetrators.'™! He also alleges. that the Trial Chamber failed to
establish a superior-subordinate relationship between him and the perpetrators of the rapes of
Witnesses AWO and AWN, and of Witness AWN'sg sister, as well as his knowledge or reason to

know of the ra;:h‘:s.lzg'2

124 Trial Judgement, para. 789.

% Trial Judgement, para. 789.

® Trial Judgement, para. 789. See also Trial Judgement, para. 823.

7 Tyjal Judgement, para, 823,

"% The Appeals Chamber notes that the Triai Chamber convicted Renzaho solely under Article 6(3) of the Statute for
murder as a crime against bumanity for the killing of a group of mostly Tutsi men alse removed from CELA on
22 April 1994. See Trial Judgement, para. 789.

" Notice of Appeal, paras. 122-133,

20 Notice of Appeal, paras. 125-132, 134, 135.

') Notice of Appeal, paras. 130, 134,
1232 1y e
Brief in Reply, paras, 229, 230. /
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570. The Prosecution responds that Renzaho’s submissions should be dismissed in their entirety

because they are vague and do not demonstrate any error warranting appellate interveation.'™”

571. The Appeals Chamber observes that many of the arguments advanced under this Ground of
Appeal repeat challenges made under other Grounds of Appeal to the Trial Chamber's factual
findings, as well as its findings related to notice.** The Appeals Chamber has already discussed
these arguments in the respective sections of this Judgerncnt.1235 To the extent that no additional

arguments are presented under this Ground of Appeal, no further discussion is warranted.

572. In addition, the Appeals Chamber will not consider the unsubstantiated claim that the Trial
Chamber erred in fact and in law by finding that the events which occurred in Rwanda in 1994

constituted a non-international conflict.) "

573. Finally, the Appeals Chamber recalls that it has reversed Renzaho's convictions for the
rapes of Witnesses AWO and AWN, as well as Witness AWN's sister.' 7 As such, Renzaho's

arguments in relation to his conviction for these rapes will not be considered.

C. Alleged Errors Relating to Renzaho’s Autherity and Effective Control

574 The Trial Chamber was “satisfied that Renzaho exercised effective control and was a
superior over the local officials within his prefecture, including sub-prefects, bourgmestres,
conseillers, responsables de cellule and Nyumba Kumi (ten-house leaders) as well as prefecture and
commune employees such as the urban policc.”mﬁ With respect o other categories of possible
perpetrators, such as soldiers, gendarmes, and militiamen, the Trial Chamber considered that

Renzaho’s anthority over these individuals should be asscssed on a case-by-case basis.'**

12%2 Respondent’s Brief, paras. 264-301. _ _
124 ynder his Twelfth Ground of Appeal, Renzaho submits that the Trial Chamber's factual errors vitate its guilty
findings for: (i} genocide for the killings of Tutsis at roadblocks, CELA, and Sainte Famille {sze Appellant's Brief,
paras. 633-657); (ii) murder as a crime against humanity for the killing of Charles, Wilson, and Déglote Rwanga at
CELA on 22 April 1994 (see Appellant's Brief, paras. 663-665); and (iii) genocide, crimes against humanity, and
serious violations of Arficie 3 common to the CGeneva Conventions and of Additional Protocol 11 for the rapes of
Witnesses AWO and AWN, and Witness AWN’s sister (see Appellant’s Brief, paras. 659, 662, 666-670, 675-677).
See also Brief in Reply, paras. 233-243, Renzaho further submits that the Trial Chamber’s cumulative factual errors led
it to the erroneous conclusion that he played a key role in the civil defence process and mobilized al! of the local
administration’s resources under his avthority in the wake of the war. See Appeliant’s Brief, paras. 6(2-610. See also
Brief in Reply, paras. 221-223, :

123 See supra, Chapter IV (Alleged Lack of Notice); Chapter VII (Alleged Errors Relating to Killings at Roadblocks
and Distribution of Weapans in Kigali-Vilie); Chapter X (Alleged Errors Relating 1o the Events at CELA); Chapter X1
(Alleged Errars Relating to Attack at Sainte Famille).

'3 Notice of Appeal, para, 133

12 Spe supra, Chapter IV (Alleged Lack of Naotice), Section {Rapes).

"2 Trial Judgement, para. 753.

¥ Trial judgement, pares. 755, 756. %
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5375.  Renzaho submits that the Trial Chamber erred in reaching the factual findings underlying its
conclusions that he bears criminal responsibility under Article 6(3) of the Statute.'*** In particular,

he asserts that the Trial Chamber erred in amplifying his prerogatives as Prefect of Kigali-Ville

1241

prefecture, and inferring that he had effective control over soldiers, conseillers and

militiamen.'**

576. The Appeals Chamber recalls that, in light of the reversal of Renzaho’s convictions for the
rapes of Witnesses AWO and AWN, and Witness AWN’s sister, Renzaho's only conviction
pursuant to Article 6(3) of the Statute is for murder as a crime against humanity for the killing of
the mostly Tutsi men removed from CELA on 22 April 1994."*% The Trial Chamber found that the
Interahamwe who killed the Tutsi refugees were Renzaho's subordinates at the time of the

k."** The Appeals Chamber recalls that it has rejected Renzaho’s arguments that the Trial

1245

attac
Chamber erred in convicting him in relation to the events at CELA, and Renzaho does not
advance any additional arguments under this Ground of Appeal suggesting that the Trial Chamber

erred in finding him liable as a superior of the Interahamwe.

577. The Tral Chamber did, however, take its findings regarding Renzaho’s superior
responsibility for the crimes committed at roadbiocks, CELA, and Sainte Famille into account in
scnl:cnc:.w'u"lg.1246 The Appeals Chamber will therefore consider Renzaho’s arguments in relation to

superior responsibility only insofar as they may impact his sentence.

1. Prefectural Prerogatives

578. In determining that Renzaho exercised authority and had effective control over the local

1247 the Trial Chamber relied on, among other things, the

officials within Kigali-Ville prefecture,
powers vested in all prefects by Rwandan laws passed on 11 March 1975 (as modified on
14 August 1978) and on 22 June 1990,'**® which it found demonstrated that his tasks as Prefect

included the maintenance of peace, public order, and security of persons and property within the

"% Notice of Appeal, paras. 122-135; Appellant’s Brief, paras. 582-678; Brief in Reply, paras. 208-243.

241 Appellant's Brief, paras. 583-589; Brief in Reply, paras, 210-216.

42 Appeliant’s Brief, paras. 611-632; Brief in Reply, paras. 224-232.

1243 See Trial Judgement, para. 789.

4 Trial Judgement, para. 770.

43 See supra, Chapter X {Alleged Errors Relating to the Events at CELA).

mf See Trial Judgement, para. 823.

127 Trial Judgement, para. 753.

48 Trial Judgement, para. 750, referring to Prosecution Exhibits 14 (Loi portant organisation administrative de la
préfecture de la ville de Kigali of 22 June 1990) {“Law of 22 June 1990™) and 10 (Décret-loi sur organisation et
Jonctionnement de la préfecture of 11 March 1975 as modified on 14 August 1978) (“Law of 11 March 19757} 5
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preft:ctuna.1249 The Trial Chamber considered that Renzaho was the representative of the national

government in Kigali-Ville, vested with the authority of the state.*

579. Renzaho submits that the Trial Chamber failed to note that since December 1993, those
responsibilities vested in the prefect of Kigali-Ville prefecture had been transferred to UNAMIR

under the Kigali Weapons Secure Area (“KWSA”™) agreement, >

which marginalized the prefect’s
role in maintaining peace and public order.'™* He contends that this situation prevailed after
6 April 1994, particularly because, despite the resumption of hostilities on 7 April 1994, the interim
government had not decreed a state of emergency, which was the only action that could confer

1253

exceptional pchrs on the prefect of Kigali-Ville prefecture.””” Renzaho asserts that by failing to

refer to the KWSA agreement, the Trial Chamber was unreasonable, lacked objectivity, and

erroneously exaggerated his prerogatives as Prefect of Kigali-Ville prefecture.'*>*

580. The Prosecution responds that the argument that the prefect’s powers were transferred to
UNAMIR through the KWSA program is contradicted by the evidence, that it is unclear how
reference thereto would have affected the evidence in this regard, and that, in any cvent, Renzaho
does not demonstrate any error in the Trial Chamber’s conclusions regarding his effective control

over his subordinates.'?>

581. Renzaho replies that, because the KWSA agreement transferred responsibility for the
security of Kigali to the UNAMIR Commander, the Trial Chamber could not conclude that the
prefect of Kigali-Ville prefecture was the authority in charge of maintaining peace and security
therein without precisely determining the period in which these prerogatives were transferred back

to him.'?®

582. Renzaho relies specifically on paragraphs 2 and 4 of Defence Exhibit 36, a document
entitled “Procédure opérationnelle pour l'établissement de la zone de consignation d’armes de
Kigali” dated 20 December 1993.'%7 The Appeals Chamber notes that these paragraphs indicate
that the purpose of establishing a weapons-free zone was, infer alia, to ensure the security of the

expatriate and resident population of Kigali, and that UNAMIR was responsible for the

4% See Law of 22 June 1990, Article 25(11); Law of 11 March 1973, Article 8(2).

20 Tria] Judgement, para. 750.

1 Appellant’s Brief, para. 584, referring o Defence Exhibit 36. See also Appellant’s Brief, paras, 587, 588; Brief in
Reply, paras. 210-212.

1252 Appellant’s Brief, para. 585, See also AT. 16 June 2010 p. 64.

1253 Appellant’s Brief, para. 586. See also Brief in Reply, paras. 214, 215.

123 Appellant’s Brief, paras. 588, 589; Brief in Reply, para. 216.

1233 Respondent’s Brief, para. 267. See also Respondent’s Brief, paras. 268-271.

"2 Brief in Reply, paras. 212-214,

37 Brief in Reply, para. 211 j/
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implementation of the zone in collaboration with the national gendarmerie and local policr:.1258

However, contrary to Renzaho's contention, these provisions do not suggest that the prefect’s role

and responsibilities in maintaining peace and public order had been transferred to UNAMIR.

583, UNAMIR’s mandate was defined by UN Security Council Resolation 872 (1993), which
specified that the mission was to: contribute Lo the security of Kigali by ensuring that weapons were
strictly controlled; monitor the cease-fire; assist local authoritics in demobilising the two Rwandan
armies; and investigate violations of the Arusha Acccnrds.]?‘59 As such, the prefect’s de jure powers
to ensure the security of the people and property within his or her prefecture remained undisturbed.
There is no evidence that Renzaho was relieved of his duties or that his role as Prefect was
marginalized or diminished. To the contrary, the evidence shows that Renzaho remained in charge

1260

of local officials, in particular bourgmestres and the local police, at all times relevant to the

charges.
584. Renzaho’s arguments are therefore dismissed.
2. Conseillers

585. The Tral Chamber found that Renzaho exercised effective control and was a superior over
the local officials within his prefecture, including conseillers.'*" In reaching this conclusion, the
Trial Chamber considered, among other things, that “his effective control [over conseillers] is
reflected by his ultimate supervision of the replacement of local officials under his Kigali-Ville

bourgmestres, notwithstanding the limitations of the Jaw. "2

585. However, the Trial Chamber did not find the evidence of Renzaho’s conduct in the
dismissal of political moderates to be capable of sustaining a conviction.'* In particular, it found

that Renzaho approved the dismissal of Conseiller Célestin Sezibera, who was considered a

1258 Defence Exhibit 36, p. 2 (“2. L’objet de I'éiablissement de cette zone est triple: a) assurer la mise en place saine et
paisible d’un Gouvernement de Transition & Base Elargie au Rwanda; b) assurer la sécurité de la communguté des
exparriés résidant & Kigall et de toute la population résidant & Kigali et; [sic] ¢} contrdler le mouvement ef lemplol
(¢ )éléments militaires des FGR (Forces Gouvernementales Rwandaises), du FPR (Front Patriotique Rwandals) et des
auires élémenty armés se frouvant & Kigall et ses environs. [...] 4 Le Commandant du Secteur de Kigali est
responsable de la mise en place de la Zone de Consignation des Armes de KIGALL en collaboration wvec la
Gendarmerie Nationale et la police locale.”),

1259 ¢, Defance Exhibit 358 (United Nations Security Council Resolution 872 (1993) [On the Establishment of the UN
Assistance Mission to Rwanda (UNAMIR)Y], 5 October 1993 (S/RES/872)), para. 3.

1260 5.0 ¢ ¢, Renzaho, T. 28 August 2007 p. 35, T. 30 August 2007 p. 21; Witness PPV, T. 4 June 2007 p. 78 [closed
session]: Witness AIA, T. 2 July 2007 p. 50 [closed session]; Witness ALG, T. 10} January 2007 p. 58 [closed session];
Witness UB, T. 23 January 2007 pp. 6-8, 19 [closed session]; Prosecution Exhibit 9 (Loi sur 'organisation de la
commune of 23 November 1063), Articles 46, 48, §5: Law of 22 June 1990, Article 27.

1281 Trig] Judgement, para. 733.

1262 Trial Judgement, para. 754,

126> Trial Judgement, para. 498. f
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moderate and not supportive of the killings in Kigali-Ville prefecture, but that there was no
evidence that he appointed the new Conseiller, Jéremie Kaboyi, who participated in killings after
assuming this position. The Trial Chamber also found that it was unclear whether the idea of
dismissal and replacement originally came from Renzaho, or was formulated at a lower

administrative level.!*®*

587. Renzaho contends that the Trial Chamber erred in inferring his alleged control over
conseillers from the role it ascribed to him in the replacement of local officials, thereby

contradicting its own doubts about Conseiller Célestin Sezibera’s wrongful dismissal.'*®

588. The Appeals Chamber sces no contradiction between the Trial Chamber’s findings and the
Trial Chamber’s later qualification of Renzaho’s role in the replacement of local officials as one of

“ultimate supervision”. 1266

589. The Appeals Chamber further notes that the Trial Chamber did not infer Renzaho's alleged
control over conseillers solely from his role in the replacement of local officials, but that it relied
upen other factors in reaching its conclusion, such as the issuance of instructions to the conseillers

and the fact that he provided them with urban police as their personal ;_.{113st.1267

590.  As such, Renzaho has failed to demonstrate any error in the Trial Chamber’s reliance on
evidence of his supervision over the dismissal of local officials which would invalidate the Trial

Chamber’s conclusion that he exercised effective control over conseillers within his prefecture.
391. This subimission is accordingly dismissed.

3. Soldiers and Miliiamen

592, Inreaching the conclusion that Renzaho had effective control over the local officials within
his prefecture, the Trial Chamber considered that, “by virtue of his position as prefect and with his
high military rank, Renzaho was clearly an important and influential authority of the Rwandan
government entrusted with the administration of a key sirategic location during a time of war, 128

With respect to other categories of possible offenders. such as soldiers and militiamen, the Trial

28 Trial Judgement, para. 498.

1263 Appellant’s Brief, paras. 623-631, referring to Trial Judgement, paras. 487, 495, 496. Renzaho further submits that
the Trial Chamber erred in finding thal he had effective control aver Conseiller Odette Nyirabagenzi in particular, and
refers back to his submissions under his Ninth, Tenth, and Eleventh Grounds of Appeal in support of this contention.
See Appellant’s Brief, paras. 620-622. The Appeals Chamber has already dismissed these arguments and need not
revisit them here,

1206 Trial Judgement, para. 754.

T Trial Judgement, para. 754,

1268 Tl al Judgement, para. 753
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Chamber considered that his authority over these individuals should be assessed on a case-by-case

basis.?*

593. Renzaho submits that the Trial Chamber erred in finding that he had effective control over
some soldiers.'?”® He claims that, by stating that such effective control could be inferred from the
fact that he regularly convened and chaired prefectural meetings involving civilian and military
officials,’?”! the Trial Chamber contradicted its own findings that there were differences in the
Prosecution witnesses’ accounts of the participants of the 10 and 16 April Meetings concerning,
respectively, the erection of roadblocks and the distribution of weapons, and never indicated that

. 272
soldiers were prrc:sr:—:nt,1 _

594. Renzaho also argues that the Trial Chamber erred in making his influence a determinative
factor in its assessment of his effective control over some soldiers and militiamen.'*” He contends
that there was no evidence to suggest that his senior officer’s grade conferred any operational
authority on him within the Rwandan army,1274 To the contrary, Renzaho submits that the evidence
showed that, as Prefect, he did not hold or exercise any military functions or activities, only civil
administrative ones.”>> He further submits that the Trial Chamber considered determinative the fact
that as an army officer, he had the right and duty to make all lower-ranked soldiers comply with
general rules of discipline, but failed to consider that he did not have the power to punish officers

who were not under his authority.lz?ﬁ

1277

595. The Prosecution responds that Renzaho’s submissions are baseless, *'* and that contrary (o

his suggestion, his authority also derived from his relationship with the arrny.lm

596. The Appeals Chamber observes that nothing in the Trial Chamber’s reasoning suggests that
it considered Renzaho's influential authority to be a determinative factor in finding that he
exercised effective control over some militiamen, To the contrary, it found that “given his position
within the civilian administration, and the formal limitations on his authority over gendarmes, the
Chamber is not convinced beyond reasonable doubt that Renzaho’s effective control extended to all

gendarmes or every army soldier of a lesser rank.”'*"? In addition, the Trial Chamber duly

126% Tria] Judgement, paras. 755, 756.

170 Appellant’s Brief, paras. 611-616.

271 appellant's Brief, para, 612.

1272 Appellant’s Brief, paras. 613-615.

1273 Appellant’s Brief, paras, 600, 601, referring to Trial Judgement, paras. 745, 755, 767, 777.
127 Appellant's Brief, para. 597.

1275 Appeliant's Brief, para. 598, referring fo Defence Exhibit 102.

1276 A pocllant’s Brief, paras. 617-619, referring to Prosecution Exhibit 11, Articles 11, 60. 61.
1377 Respondent’s Brief, para. 277,

1778 Respondent’s Brief, para, 276.
1278 Trial Judgement, para. 735. f
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recognized that Renzaho did not have operational command or authority over gendarmes and
soldiers.'?®® For these reasons, it found that his effective control over them couid only be

determined on a case-by-case basis.'**!

597. Similarly, the Trial Chamber found that there was limited evidence detailing the actual
structure and chain of command governing the civil defence forces and militiamen in all instances,
and therefore indicated that it would assess the circumstances on the ground in order to determine
whether Renzaho exercised effective control over them in the context of a given incident.'** The

Appeals Chamber sees no error in the Trial Chamber’s approach.

598.  Accordingly, the Appeals Chamber dismisses Renzaho’s arguments challenging the Trial

Chamber’s findings that he bears superior responsibility.
D. Conclusion

599. The Appeals Chamber dismisses Renzaho's Twelfth Ground of Appeal.

28 Triat Judgement, para. 755.

128 Trial Judgement, paras. 755, 756, The Appeals Chamber aotes that the Tria! Chamber did not find Renzaho
responsible for any crime committed by gendarmes, and only found him responsible as a superior to soldiers for the
rapes they perpetrated upon Witness AWO. See Trial Judgement, paras. 777, 779, 794, 811.

182 Trial Judgement, para. 7536.
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X1V. SENTENCING (GROUND OF APPEAL 13)

600. The Trial Chamber sentenced Renzaho to life imprisonment for genocide (Count 1), murder
as a crime against humanity (Count 3}, rape as a crime against humanity (Count 4), murder as a
serious violation of Article 3 common to the Geneva Conventions and of Additional Protocol IT
(Count 5), and rape as a serious violation of Article 3 common to the Geneva Conventions and of

Additional Protocol II (Count 6)."*%

601. In imposing this sentence, the Trial Chamber considered the Parties’ submissions on the
gravity of the offences and on Renzaho’s aggravating and mitigating circumstances. = Regarding
gravity, the Trial Chamber concluded that “Renzaho’s crimes are grave and resulted in a massive
toll of human suffering.”'?® The Trial Chamber further found that Renzaho’s specific role in each
of these crimes would “individually warrant the highest sanction and censure comparable to other

senior leaders who have received life sentences,”' 2%

602. In relation to aggravating circumstances, the Trial Chamber held that “Renzaho’s abuse of

his role as an influential authority and superior in connection with those crimes for which he was

convicted under Article 6(1) of the Statute amounts to an aggravating factor.” "

603. Finally, in considering “Renzaho’s background and individual circumstances” the Trial
Chamber noted Renzaho’s “lengthy public service to his country prior to the events as well as his

submissions concerning assistance to Tutsis”, but held that it would accord “these mitigating

circumstances very limited weight in view of the gravity of his crimes.” %8

604. On appeal, Renzaho challenges the Trial Chamber’s assessment of mitigating factors and

submits that the Trial Chamber erred by failing to take into account the violation of his right to a

1289

fair trial."*”” The Prosecution responds that Renzaho’s arguments should be summarily dismissed as

1290

he fails to articulate any error warranting appellate intervention.

128 Tria) Judgement, paras. 812, 826.

"2 Trial Judgement, paras. 815, 816.

8 Trial Judgement, para. 821,

128 Pria) Judgement, para, 821, See also Trial Judgement, paras. 817-820.

8 Trial Judgernent, para. 823,

%% Trial Judgement, para. 824.

¥ Sentencing Submissions, paras. 2-7: Appellant's Brief, paras. 680-684. See aiso Brief in Reply, para. 244, which
merely refers to the Appellant’s Brief; Order on Tharcisse Renzaho’s Notice of Appeal, 14 October 2002,

1% Respondent’s Brief, paras. 303-303, 312, ¢
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A. Applicable Law

605. Article 24 of the Statute allows the Appeals Chamber to “affirm, reverse or revise” a
sentence imposed by a Trial Chamber. The factors that a Trial Chamber is obliged to take into
account in sentencing are sct out in Article 23 of the Statute and in Rule 101 of the Rules, but arc by

129 They include: (1) the gravity of the offence; (2) the individual

no means exhaustive.
circumstances of the convicted person, including any aggravating and mitigaling circumslances;
(3) the general practice regarding prison sentences in the courts of Rwanda; and (4) the extent to
which any sentence imposed on the convicted person by a court of any State for the same act has

already been served.*”?

606.  Due to their obligation to individualize the penalties to fit the circumstances of an accused
and the gravity of the crime, Trial Chambers are vested with a broad discretion in determining the
appropriate sentence.'>” As a general rule, the Appeals Chamber will not substitute its own
sentence for that imposed by a Trial Chamber unless it has been shown that the latter cornmitred a
discernible error in exercising its discretion, or failed to follow the applicable law.** It is for the
appellant to demonstrate that the Trial Chamber gave weight to exiranecous or irrelevant
considerations, failed to give weight or sufficient weight to relevant considerations, or made a clear
erTor as to the facts upon which it exercised its discretion, or that the Trial Chamber’s decision was
so unreasonable or plainly unjust that the Appeals Chamber is able to infer that the Trial Chamber

must have failed to exercise its discretion pmperly.1295

B. Mitigating Factors

607. Renzaho argues that the Trial Chamber failed 1o take into account the exceptional situation
equivalent to force majeure in which he found himself from 6 April to 5 July 1994.%%° He submits
that the Trial Chamber failed to take into account several other mitigating factors, including: his
character and past behaviour; that he did not belong to any political party; that he contributed to the
building of democracy and the rule of law in Rwanda; that he demonstrated neutrality during

political strife as Prefect; and that he was unable to prevent massacres due to lack of resources

' Bikindi Appeal Judgement, para, 140; Nakimana ef al. Appeal Judgement, para. 1038,

12 Bikindi Appeal Judgement, para. 140, See also Nahimana et al. Appeal Judgement, para, 1038.

% Rukundo Appeal Judgement, para. 240; Kalimanzira Appeal Judgement, para. 224; Bikindi Appeal Judgement,

para. 141; Nchamihigo Appeal Judgement, para, 384; Kurera Appeal Judgement, para. 385.

™ Rukundo Appeal Judgement, para. 240; Kalimanzira Appeal Judgement, para. 224; Bikindi Appeal Judgement,
ara. 141, Nchamihigo Appeal Judgement, para. 384; Karera Appeal Judgement, para. 385,

5 Bikindi Appeal Judgement, para. 141; D, MiloSevi¢ Appeal Judgement, para. 297

2% gentencing Submissions, para. 2; Appellant’s Brief, para. 680. i
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during the events of April 1o July 1994, but did rescue people in danger, whatever their ethnicity,

) 1
when he was able 1o do so. w1

608, The Prosecution responds that the issue of whether the situation after 6 April 1994 was
exceptional is irrelevant to the Trial Chamber’s findings that Renzaho was an authority who
substantially contributed to the crimes for which he was convicted.'*®® The Prosecution maintains
that the Trial Chamber ook into account Renzaho’s background and individual circumstances,
including his past conduct and submissions regarding assistance to Tuisis.'*”” The Prosecution notes
that the finding of mitigating circumstances docs not preclude the imposition of a sentence of life

. 300
11'npr1sonmcnt.1

609. The Appeals Chamber considers Renzaho’s arguments concerning the exceptional situation
in Rwanda from April to JTuly 1994 and the alleged force majeure 10 be vague and unsubstantiated.
He does not explain how the events during this period impact upon his individual circumstances
such that his sentence should be mitigated. To the extent that he advances the general contention
that he did not have the resources to prevent massacres, he also fails to explain how this should

impact upon his sentence. The Appeals Chamber will therefore not consider this argument further.

610. With respect to mitigating factors and contrary 1o Renzaho's assertion, the Trial Chamber
did consider the factors Renzaho cites, It considered Renzaho’s background and individunal
circumstances and stated that it was mindful of his Jengthy public service as well as his submissions
concerning assistance o Tutsis.”*” The Appeals Chamber recalls that although a Trial Chamber has
an obligation to take any mitigating circumstances into account in determining the appropriate
sentence, the weight to be accorded to such circumstances Hes within the discretion of the Trial
Chamber, which is under 10 obligation to set out in detail each and every factor relied upon.** The
Appeals Chamber also notes that the Trial Chamber described Renzaho’s sentencing submissions in
detail before its deliberations,®® Thus, Renzaho cannot claim that the Trial Chamber failed

altogether to take into account the mitigating factors upon which he relies.

611. To the extent that Renzaho argues that the Trial Chamber failed to find that these factors
weighed as heavily in his favour as he would have liked, the Appeals Chamber recalls that a Trial

Chamber’s sentencing decision may only be disturbed on appeal if the Trial Chamber committed a

12" Sentencing Submissions, paras. 3, 4; Appellant’s Brief, paras., 682, 683, referring to Defence Closing Brief,
aras. 1263-1287.

4 Respondent’s Brief, para. 308.

12% pespondent’s Brief, para. 310.

130 pespondent’s Brief, para. 310, referring to Niyitegeka Appeal Judgement, para, 267,

1% Trial Judgement, para. 824

Y92 Nragerura et al. Appeal Judgement, para. 436, referring to Kupre3kic et al. Appeal Judgement, pard. 430.

130 Trial Judgement, para. 816,
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discernible error, or if the appellant shows that the Trial Chamber crred in the weighing process
egither by taking into account what it ought not to have considered or by failing to take into account
what it ought io have considered.™ The Appeals Chamber finds that Renzaho has not
demonstrated that the Trial Chamber committed a discernible error in affording insufficient weight

to a particular factor,

612. The Appeals Chamber recalls that even where mitigating circumstances exist, a Trial
Chamber is not prectuded from imposing a sentence of life imprisonment, where the gravity of the
offence requires the imposition of the maximum sentence provided for.”*®® The Appeals Chamber
therefore finds that Renzaho has not demonstrated that the Trial Chamber committed a discernible

erTor in its assessment of mitigating circumstances.

C. Aggravating Factors

613, Renzaho advances the general contention that the Trial Chamber erred in its consideration
of aggravating circumstances, but fails to substantiate this assertion, ™ The Appeals Chamber will

accordingly not consider this argument further. .

614. However, the Appeals Chamber recalls that the Trial Chamber found that Renzaho's abuse
of authority in relation to his superior responsibility for killings at roadblocks was an aggravating

307
factor.'*

In finding that Renzaho had superior responsibility in this respect, the Trial Chamber
relied on Renzaho’s participation in the 11 April Meeting, at which the removal of corpses from the
streets of Kigali was organized.”" The 11 April Meeting and the operation to remove bodies were
not pleaded in the Indictment nor included in the Prosecution Pre-Trial Brief,”*" and Renzaho

contends that he lacked notice of the Prosecution’s intention to rely on these facts to incriminate

3% Semanza Appeal Judgement, para. 334, Celebici Appeal Judgement, para. 780.
% Karera Appeal Judgement, para. 390, referring to Niyitegeka Appeal Judgement, para. 267 and Musema Appeal
Judgcmcm para. 396.

® Sentencing Submissions, para. 5. The Appeals Chamber further notes that Renzaho makes no submissions
suggesting that the crimes for which he was convicted are not grave or that his abuse of authority would not constitute
an aggravating factor,
7 Trial Judgement, paras. 779, 823.
% Trigl Judgement, para. 183, See also supra, Chapter 1X (Alleged Errors Relating to Control over Resources in
Klgah Ville), Section A (Alleged Lack of Notice), para. 398.
% See supra, Chapter TX (Alleged Errors Relating to Control over Resources in Kigaii-Ville), Section A {Alleged
Lack of Notice), para. 391. See also Trial Judgement, para. 338. The Appeals Chamber notes that the summary of
Witness GLJ's anticipated evidence attached to the Prosecution Pre-Trial Brief states that Renzaho presided over a
meeting around 10 April 1994 during which he assigned vehicles to collect dead bodies from arcund Kigali. Around
10,000 bodies were collected on 10 and 11 April 1994, Prosecution Pre-Trial Brief, p. 68. The summary of Witness
UL’s anticipated evidence states that Witness UL attendad a meeting on 11 April 1994 at the Kigali-Ville prefecture
office where Renzaho stated that there were bodies all over the city and that the workers should bury them. Prosecution
Pre-Trial Brief, p. 74.
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- him."*"" As discussed above, the Appeals Chamber has found that Renzaho’s arguments should be

. . . . a
considered in relation to sentencing.”*'

615. The Appeals Chamber recalls that a Trial Chamber may only consider in aggravation
circumstances pleaded in the Indictment.”*!? In this particular case, Renzaho’s position as an
authority and as a superior in relation to roadblocks were clearly pleaded in the Indictment. "
Consequently, the Appeals Chamber finds that the Trial Chamber did not commit a discernible
error in finding that Renzaho's abuse of authority in relation to roadblocks was an aggravaling

factor.
D. Fair Trial

616. Renzaho argues that the Trial Chamber erred by failing to take into account the
Prosecution’s repeated violation of the Rules, the principles of fair trial, and the manifestly

excessive provisional detention he served in determining his sentence.

617. The Prosecution responds that the alleged violations of the Rules and the principles of fair
trial ought not to have been considered in the determination of Renzaho’s sentence,”"” The
Prosecution points out that the Trial Chamber found that Renzaho’s right to a fair trial was not
violated and that he suffered no material prejudice from violations of Rule 68 of the Rules and

difficulties in accessing certain witnesses. 16

618. Renzaho does not explain which violations of the Rules or principles of fair trial the Trial
Chamber should have taken into account in sentencing. In- any event, the Appeals Chamber has
considered and dismissed Renzaho’s claims that his trial was unfair.””"’ The Appeals Chamber has
also upheld the Trial Chamber’s findings that the Prosecution’s viclations of Rule 68(A) of the
Rules did not cause Renzaho prejudice.””'® The Appeals Chamber therefore finds that the Trial

M8 gee supra, Chapter IX (Alleged Errors Relating to Control over Resources in Kigali-Ville), Section A {Alleged
Lack of Notice), para, 392; Appellant’s Brief, paras, 281-284; AT, 16 June 2010 pp. 21, 22,

" See supra, Chapter IX (Alleged Errors Relating to Control over Resources in Kigali-Ville), Section A (Alleged
Lack of Notice), para. 398. ]

U2 Simbg Appeal Judgement, para. 82, fn. 178, relying on Kunarac et al. Trial Judgement, para. 850 (*Only those
circumstances directly related to the commission of the offence charged and to the offender himself when he committed
the offence, such as the manner in which the offence was committed, may be considered in aggravation. {n other words,
circumstances not directly related to an offence may not be used in aggravadon of an offender’s sentence for that
offence. To permit otherwise would be to whittle away the purpose and import of an indictment.”).

"33 Indictment, paras. 2, 24-27.

¥4 Gentencing Submissions, paras. 5, 7; Appellant’s Brief, para. 684.

%% Respondent’s Brief, para. 309.

115 Respondent’s Brief, para, 309.

1217 Soe supra, Chapter 111 (Alleged Bias); Chapter V (Alleged Violations of the Right to a Fair Trial).

B See supra, Chapter V (Alleged Violations of the Right to a Fair Trial), Section A (Violation of Rule 68 of the
Ruies).
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Chamber did not commit a discernible error in failing to take Renzaho’s contentions into account in

sentencing.

619. With respect to Renzaho’s pre-trial detention, the Appeals Chamber notes that Renzaho
does not appear to have advanced this argument at trial.'*'* The Appeals Chamber recalls that a
Trial Chamber is not under an obligation to seek out information that counsel did not see fit to put
before it at the appropriate time."**" In any event, as the Appeals Chamber has found that the length

21

of Renzaho's proceedings did not violate his right to be tried without undue clc:lay,]3 no error in

this respect is established.

E. Impact of the Appeals Chamber’s Findings on Renzaho’s Sentence

620. The Appeals Chamber recalls that it has set aside Renzaho’s conviction for genocide, crimes
against humanity, and serious violations of Article 3 common to the Geneva Conventions and of
Additional Protocol II under Article 6(3) of the Statute for the rapes of Witness AWO, Witness
AWN, and Witness AWN’s sister.*22 In addition, the Appeals Chamber, Judge Giney and Judge
Pocar dissenting, has reversed Renzaho’s conviction for genocide for ordering killings at
roadblocks. 32 These reversals concern very serious crimes and, in some instances, the Appeals
Chamber has considered reversals as reason to review and reduce the sentence. However, the
Appeals Chamber considers that the crimes for which Renzaho remains convicted are extremely
grave. These crimes include genocide, murder as a crime against humanity, and murder as a serious
violation of Article 3 common to the Geneva Conventions and of Additional Protocol IL
Consequently, the Appeals Chamber considers that the reversals do not impact the sentence

imposed by the Trial Chamber.

621. As a consequence, the Appeals Chamber affirms Renzaho's sentence of imprisonment for

the remainder of his life.

1319 ¢, Defence Closing Brief, paras, 1253-1292; Closing Arguments, T. 15 February 2008 pp. 1-8.

1320 Nehamihigo Appeal Judgement, para, 390, Karera Appeal Judgement, para. 388; Rupreikid et al. Appeal
Judgement, para. 414,

1321 50, supra, Chapter V {Alleged Violations of the Right to a Fair Trial), Section I (Violation of the Right ta be Tried

in a Reasonable Amount of Time).

22 See supra, Chapter TV (Alleged Lack of Notice), Section ] (Rapes). .

132 See supra, Chapter VII (Alleged Errors Relating to Killings at Roadblocks and Distributions of Weapons in Kigali-
Ville), Section A (Alleged Errors Relating to the Killings at Roadblocks in Kigali-Ville). {
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622.  For the foregoing reasons, THE APPEALS CHAMBER,
PURSUANT to Article 24 of the Statute and Rule 118 of the Rules,

NOTING the written submissions of the Parties and their oral arguments presented at the Appeal

Hearing on 16 June 2010;
SITTING in open session;

GRANTS, in part, Renzaho's First Ground of Appeal and REVERSES his convictions for
genocide, crimes against humanity, and serious violations of Article 3 common to the Geneva
Conventions and of Additional Protocol 11 in relation to the rapes of Witnesses AWO and AWN,
and Witness AWN’s sister, '

GRANTS, in part, Judge Giiney and Judge Pocar dissenting, Renzaho’s Fifth Ground of Appeal,
and REVERSES his conviction for genocide for ordering the killing of Tutsi civilians at
roadblocks in Kigali,

DISMISSES Renzaho’s Appeal in all other respects;

AFFIRMS Renzaho's conviction for genocide for aiding and abetting killings of Tutsis at
roadblocks in Kigali,

AFFIRMS Renzaho’s conviction for genocide for ordering and aiding and abetting killings at
CELA on 22 April 1994;

AFFIRMS Renzaho's conviction for murder as a crime against humanity for ordering and aiding
and abetting the killing of Charles, Wilson, and Déglote Rwanga on 22 April 1994 and for his
superior responsibility under Article 6(3) of the Statute in relation to the killing of other mostly
Tutsi men removed from CELA on 22 April 1994;

AFFIRMS Renzaho’s conviction for genocide in relation to the killing of ‘hundreds of Tutsi

refugees at Sainte Famille on 17 June 1994;

AFFIRMS Renzaho's conviction for murder as a serious violation of Article 3 common 1o the

Geneva Conventions and of Additional Protocol 1T for ordering the killing of at least 17 Tutsi men

7

at Sainte Famille on 17 June 1994;
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AFFIRMS Renzaho’s sentence of imprisonment for the remainder of his life, subject to credit
being given under Rules 101(C) and 107 of the Rules for the period already spent in detention since

his arrest on 29 September 2002,
RULES that this Judgement shall be enforced immediately pursuant to Rule 119 of the Rules; and

ORDERS that, in accordance with Rules 103(B) and 107 of the Rules, Renzaho is to remain in the
custody of the Tribunal pending the finalization of arrangements for his transfer to the State where

his sentence will be served.

Done in English and French, the English text being authoritative.

Carmel Agius Mehmet Gliney Fausto Pocar
Presiding Judge - Judge Judge
T Y Wt coan W A~
7
Liu Daqun Theodor Meron
Judge Tudge

Judge Giiney appends a partiallv dissenting opinion.
Judge Pocar appends a partially dissenting opinion.

Done this 1* day of April 2011 at Arusha, Tanzania.

[Seal of the Tribunal]
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XVI. PARTIALLY DISSENTING OPINION OF JUDGE GUNEY

1. The Appeals Chamber granted Renzaho’s Fifth Ground of Appeal in part and reversed the
conviction for genocide based on an explicit order to kill Tutsis at roadblocks.' Although I agree
that the conviction was not secured based on this finding for the reasons put forward by the
Majority, I am of the opinion that other factnal findings in the Trial Judgement support the
conviction of genocide for ordering the killing at roadblocks based on the lower mens rea standard

articulated in the Blaikic¢ Appeals Judgement.”

2, According to the Majority of the Appeals Chamber, the Trial Chamber failed to explain how
the only reasonable inference that could be drawn from the evidence was that Renzaho gave a
distinct order to kill Tutsis at roadblocks,” and did not sufficiently provide the required findings of

fact as to each element of this mode of responsibility.4

3. As stated by the Majority, I believe that the Trial Chamber erred in inferring that Renzaho
“must have [directly] [...] ordered the killings”.” However, I note that the Trial Chamber also found
“peyond reasonable doubt that he [Renzaho] was aware that the continued killing of Tutsi civilians
was a likely outcome when he urged the meetings’ atténdants to erect additional roadblocks to be
manned by those within their communities.””® In addition, I note that the evidence clearly shows
that, in the circumstances in which the order to erect additional roadblocks was given during the
10 April Meeting, the implicit and explicit objective of such order was 0 “confront Tutsis”, which
inevitably translated into the killing of the Tutsi population.T Indeed, the Trial Chamber was
“conviriced beyond reasonable doubt that Tutsis, those who were perceived to be Tutsi and
individuals identified as members of the opposition were singled out at [the] roadblocks and
killed.”® Therefore, taking into account the circumstances of this case, I believe that when Renzaho

ordered the establishment of additional roadblocks, he was ordering the killing of Tutsi civilians.

4. As such, T am of the view that the Appeals Chamber should have upheld Renzaho’s

conviction, considering the Trial Chamber’s findings that Renzaho: 1) ordered the establishment of.

! Trial Judgement, para. 764. The Trial Chamber found thit “Renzaho must have equally ordered the killings al
roadblocks.” :

% Blaskic Appeals Judgement, para. 42

* Appeal Judgement, para. 318.

* Id., para. 315,

* Trial Juggement, para. 764.

® Trial Judgement, para. 183.

7 Trial Judgement, para. 181.

8 14 Tt must be noted, however, that the Trial Chamber did recognize that “{dlirect evidence related to who actually
manned the roadblocks set up by the Prosecution wilnesses, and the killings that occurred at them, is limited.”

1
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roadblocks during April 1994:% ii) was aware of the substantial likelihood that killings wouid be

commitied there;m and iii) shared the “genocidal intent of the assailants at roadblocks”. !

5. In this regard, I recall the Appeals Chamber’s conclusion in the Ndindabahizi Appeal
Judgement, that “an accused can be convicted for a single crime on the basis of several modes of
liability”.'” In the present case, I consider that the “full characterisation” of Renzaho's conduct
would be better reflected if the Appeals Chamber referred to both modes of liability (ordering and
aiding and abetting) in relation to the crime of genocide. For the foregoing reasons, I respectiully
depart from the Majority position of the Appeals Chamber, and thus consider that the factual

findings support Renzaho's conviction of genocide for ordering the killings at roadblocks.

Done in English and French, the English text being authoritative,

e

Judge Mehmet Gliney

Done this 1% day of April 2011 at Arusha, Tanzania.

[Seal of the Tribunal]

¥ Trial Judgement, paras. 164-179.

% Supra, fn. 6.

" Trial Judgement, para. 765.

"2 Ndindabahizi Appeal Judgement, para. 122.

3 Cf. Trial Judgement, para. 766. See Ndindabahizi Appeal Judgement, para, 123.

Case No. ICTR-97-31-A 7/7 1 April 2011
. /é’/




1690/H

XVII. PARTIALLY DISSENTING OPINION OF JUDGE POCAR

1. In this Judgement, the Appeals Chamber allows Renzaho’s Fifth Ground of Appeal, in part,
with regard to the Trial Chamber’s finding in relation to ordering the killings of Tutsis at
roadblocks throughout Ki gali.1 I respectfully disagree with both the reasoning and the conclusion of
the Majority of the Appeals Chamber and its consequent reversal of Renzaho’s convictien for

genocide for ordering the killings of Tutsi civilians at roadblocks.’

2. ‘The Trial Chamber concluded that Renzaho is guilty of genocide under Article 6(1) of the
Statute for ordering the ki.llings of Tutsis at roadblocks throughout Kigali from April to July 1994°
by finding that roadblocks were established in Kigali pursuant to Renzaho’s orders, which were
used to identify and intentionally kill Tutsi civilians, and that Renzaho issued these orders to
establish roadblocks and made other supportive public statements with the awareness and full

knowledge that continued killings were being perpetrated against Tutsi civilians at them.*

3. In ﬁddition to these findings, in a single paragraph of the Trial Judgement, the Trial
Chamber mentions that “[t]here is no explicit evidence that Renzaho ordered the killing of Tutsis at
roadblocks” but incorrectly considers that “in view of [Renzaho’s] authority, his actions in support
of roadblocks, their role in the ‘defence’ of the city, their widespread and continuing operation, as
well as his order to distribute weapons, [it] is convinced that Renzﬁho must have equally ordered

the killings there.”™ -

4. The Majority of the Appeals Chamber isolates this paragraph and finds it to be an
insufficient basis from which to infer that Renzaho explicitly ordered the killings at roadblocks.
Specifically, the Majority of the Appeals Chamber finds that in stating “that Renzaho gave a
distinct order to kill Tutsis at roadblocks, the Trial Chamber failed to explain how this was the only
reasonable inference that could be drawn from the evidence.”™ It further finds that, “{e]ven if all of
these factors [enumerated by the Trial Chamber in this paragraph] consistently show that Renzaho’s
actions were aimed at the killing of Tutsis at roadblocks or that he was aware of the risk that Tutsis
would be killed at roadblocks, there is an insufficient basis to make the factual finding that Renzaho

‘ordered’ such killings.”’ The Majority of the Appeal Chamber concludes that “the paucity of

! Appeal Judgement, para. 321; Trial Judgement, paras. 766, 779.

* Appeal Judgement, paras. 321, 622,

* Trial Judgement, paras. 766, 779.

* Trial Judgement, paras. 157, 163, 165, 169, 172, 174-176, 179, 181, 183, 763, 765.
¥ Trial Judgement, para. 764.

® Appeal Judgement, para. 319,

7 Appeal Judgement, para. 319, referring to Trial Judgement, para. 764,

1
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findings in relation to the conclusion that Renzaho ordered killings at roadblocks convinees [it] that

the Trial Chamber erred in failing to provide a reasoned opinion.”8

3. I concede to the Majority of the Appeals Chamber that the Trial Chamber may have been
incorrect in stating that “Renzaho must have equally ordered the killings™ at roadblocks.” In my
view, this sentence is improper and, by stating so, the Trial Chamber contradicts its other findings
that “[t]he evidence does not reflect that Renzaho provided explicit orders to kill Tutsis at
roadblocks.”'? However, the Majority of the Appeals Chamber ignores the Trial Chamber’s other
finding that Renzaho issued orders (o establish roadblocks and made other supportive public
statements with the awareness “that the continued killing of Tutsis civilians was a likely outcome
" when he urged the meetings’ attendants to erect additional roadblocks to be manned by those within

. sl
their communities.”

6. As correctly stated in the Appeal Judgement, the standard of mens rea for ordering under
Article 6(1) of the Statute may be lower than that for direct intent.'? Indeed, responsibility is also
1ncurred if a person, in a position of authority, orders an act or omission with the awareness of the
substantlal likelihood that a crime will be comimitted in the execution of that order, and if that crime
is effectively committed subsequcntly. A person who orders an act with the awareness of the
substantial likelihood that a crime will be committed in the execution of that order, has the requisite
mens rea for establishing liability under Article (6)(1) of the Statute pursuant to ordering. Ordering
with such awareness has to be regarded as accepting that crime. '
7. According to our well-established applicable standard of appellate review, “[w]here the
Appeals Chamber finds an error of law in a trial judgemeni arising from the application of an
incorrect legal standard, it will articulate the correct legal standard and review the relevant factual
findings of the Trial Chamber accordingly. In so doing, the Appeals Chamber not cnly corrects the
legal error, but, when necessary, also applies the correct legal standard to the evidence contained in
the trial record and determines whether it is itself convinced beyond reasonable doubt as 1o the
factual finding challenged by the appellant before that finding may be confirmed on appedl.”}5

However, with respect to ordering killings at roadblocks, the Majority of the Appeals Chamber

¥ Appeal Jndgement, para. 320.
? Trial Judgement, para. 764.
"% Tria] judgement, para. 182, See also Trial Judgement, para. 764.
" Trial Judgement, para. 183.
1 Appca] Judgement, para. 315.
* Nahimana et al. Appeal Judgement, para. 481.
" Blaikic Appeal Judgement, para. 42 (internal citation omitted).
" Appeal Judgement, para. 5 and references cited therein.
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simply concentrates on paragraph 764 of the Trial Judgement, disregards the Trial Chamber’s other

relevant findings, and fails to fulfil its function to apply the correct legal standard.

8. Despite the unfortunate sentence in the Trial Judgement, where the Trial Chamber stated
that “Renzaho must have equally ordered the killings there”,' the Trial Chamber made the correct
legal findings allowing it to enter a conviction for genocide for ordering killings of Tutsi civilians at
roadblocks. More specifically, through an exhaustive and detailed factual analysis, the Tnal
Chamber found “beyond reasonable doubt that around 10 April [1994], Renzaho convened a
meeting in the prefecture office, wherein Kigali-Ville bourgmestres and conseillers as well as other
officials discussed the prevailing security situation throughout Kigali-Ville prefecture. During thus
meeting, Renzaho was alerted to Xillings of Tutsis and other criminal activities in various Kigali-
Ville sectors. Renzaho ordered those in attendance to erect additional roadblocks in areas under
their control. Furthermore, during at least one additional meeting in mid-April, Renzaho repeated

his instructions that local officials provide support to roadblocks.”"’

9. In addition, the Trial Chamber found beyond reasonable doubt that: (1) “local officials — in
particular conseillers and other local authorities such as responsables des cellules — erected
additional roadblocks within Kigali-Ville prefecture based on Renzaho’s orders and that existing
roadblocks manned by Interahamwe and civilian militia were shown unequivocal support by local
authorities”;'® (i) “Tutsis, those who were perceived to be Tuts and individuals identified as
members of the opposition were singled out at these roadblocks and killed;'? (iii) “Renzaho, by his

own admission, was aware of disorder at roadblocks by 8 April [1994] and that killings were

occurring in all parts of the city [and] admitted that, after 10 April [1994], he was aware that people
were being killed at roadblocks in Kigali-Ville prefecture based on their ethnicity and political
1eanings";20 (iv) “the need to hold a meeting as early as 11 April [1994] to organise the removal of
corpses covering the streets of Kigali leads to the only reasonable conclusion that Renzaho, the
administrative head of Kigali-Ville, would have been aware of the scale in which killings were
occurring before that date™”" and (v) “Renzaho knew that killings at roadblocks, like elsewhere,
targeted Tutsis on an ethnic basis before the meeting where he ordered local officials to erect them

around 10 April [1994].”%

' Trial Judgement, para. 764.

' Trial Judgement, para, 179. See also Trial Judgement, paras. 165-178.

¥ Prial Tudgement, para. 181 (internal citations omitled}.

*¥ Trial Judgement, para. 131.

¥ Tria] Judgement, para. 183, referring to Renzaho, T. 28 August 2007 pp. 2, 11; Renzaho, T. 30 Augusl 2007 p. 54.
2 Trial Judgement, para. 183 (internal citations omitted).

2 Trial Judgement, para. 183,

3
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10, In light of ail these findings, the Trial Chamber ultimately found beyond reasonable doubt
that Renzaho “was aware that the continued killing of Tutsi civilians was a likely outcome when he
urged the meetings’ attendants to erect additional roadblocks to be manned by those within their
communities.”® In its legal findings, the Trial Chamber added that “Renzaho issued orders to
establish roadblocks and made other supportive public statements with full knowledge that crimes
were being perpetrated agasint [sic] Tutsi civilians at them. Renzaho's orders to establish
roadblocks demonstrated that their purpose was to confront Tutsis. Accordingly, the Chamber 1s
convinced that Renzaho acted with knowledge of the genocidal intent of the assailants at
roadblocks, which he shared as well.”?* Thus, the Trial Chamber made the correct factual and legal
findings to conclude that Renzaho is liable under Article 6(1) of the Statute for genocide for
ordering the killings of Tutsi civilians. I cannot se¢ any error in this conclusion reached by the Trial

Chamber.

11. In refusing to consider the other relevant factual and legal findings of the Trial Chamber and
to apply the correct legal standard, I believe the conclusion of the Majority of the Appeals Chamber
is wrongly based on a single sentence of the Trial Chamber without looking at the rest of the Trial
Judgement. Thus, in my view, the Appeals Chamber fails in this respect to fulfil its function. The
Majority of the Appeals Chamber fails to appreciate that the Trial Chamber’s finding that
Renzaho’s order to establish roadblocks with the awareness that the killings of Tutsi civilians was a

likely outcome is per se an order to kill Tutsls.

12.  The Majority of the Appeals Chamber finds that ordering the establishment of roadblocks in
Kigali from April to July 1994 with the awareness of not only the substantial likelihood, but the
certajnty,zs that killings of Tutsi civilians would be committed in the execution of that order does
not amount to the crime of ordering the killings of Tutsis. This is tantamount to dehying that
ordering the construction of additional gas chambers during the Shoah by a Nazi commander of a
camp, with the awareness of the substantial likelihood that the killings of Jews will be committed in
the execution of that order, is equivalent to ordering the killings of the detainees. In accordance

with a strict application of our law on ordering, I simply cannot agree with such a conclusion.

13. For the foregoing reasons, 1 disagree with the reasoning and the conclusion of the Majority

of the Appeals Chamber with respect to the orders to kill Tutsis at roadblocks. Upon careful

2 Trial Judgement, para, 183.

M Trial Judgement, para. 765 {intemal citations cmitted).

3 It is certain thal killing Tutsis was the sole purpose of establishing roadblocks in the context of the Rwandan
Genocide in 1994 in Kigali. The Trial Chamber itself made the finding that “roadblocks were in fact established
pursuan: to Renzaho's orders, which were used te identify and infentionally kill Tutst civilians throughout Kigall” See
Trial Judgement, para. 763 {emphasis added). See alsc Appeal Judgement, para. 253,
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consideration of the Trial Judgement, I would dismiss Renzaho's Fifth Ground of Appeal in this

respect and affirm his conviction for genocide for ordering the killings of Tutsi civilians at

roadblocks.?®

Done in English and French, the English text being authoritative.

Tudge Fausto Pocar

Done this 1* day of April 2011 at Arusha, Tanzania.

{Seal of the Tribunal]

* Appeal Judgement, paras. 321, 622,
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XVIII. ANNEX A - PROCEDURAL HISTORY
1. The main aspects of the appeal proceedings are summarized below.

A. Notice of Appeal and Briefs

2 Trial Chamber I prohounccd the judgement in this case on 14 July 2009 and issued the
written Trial Judgement on 14 August 2009.

3. On 22 September 2009, in response o a motion for an extension of time filed by Renzaho,’

the Appeals Chamber instructed Renzaho to file his Notice of Appeal, if any, by 2 October 2009.%

4. Renzaho filed his Notice of Appeal on 2 October 2009.% He submitted a clarification of the
thirteenth Ground of Appeal on 23 October 2009" in response to the Appeals Chamber’s request of
14 October 2009.° The Prosecution did not file a Notice of Appeal.

5. The Appeals Chamber granted Renzaho’s motion for an extension of time for the filing of
his Appellant’s Brief® on 21 October 2009.” On 26 February 2010, the Appeals Chamber dismissed
Renzaho's motion to extend the time limit for the ﬁling of his Appellant’s Brief until he was in
reccipt of certain documents requested from the Prosecution.® The Appellant’s Brief was filed

confidentially on 2 March 2010.”

0. On 16 March 2010, the Appeals Chamber, on the Prosecution’s motion,© ordered Renzaho
to file a public redacted version of his Appellant’s Brief;!! Renzaho complied on 2 April 2010."* On
12 April 2010, the Prosecution filed its Respondent’s Brief."?

7. On 20 April 2010, the Appeals Chamber granted Renzaho a limited extension of time to file
his Brief in Reply.'” On the same day, the Appeals Chamber allowed Renzaho's corrections to his

' Avis d'appel et requéte en demand de délai, 2 September 2009,

? Decision on Tharcisse Renzaho's Motion for Extension of Time for the Filing of Notice of Appeal and Brief in Reply,
22 September 2009, para.8.

* Acte d'Appel, 2 October 2009.

* Réponse @ la demand de la Chambre d’Appel du 14 octobre 2009, 23 October 2009,

5 Order on Tharcisse Renzaho's Notice of Appeal, 14 October 2009.

® Requéte en demande de délai, & October 2009.

7 Decision on Tharcisse Renzaho’s Motion for Extension of Time for the Filing of Appellant’s Brief, 21 October 2009.
¥ Decision on Motion for Disclosure and for Extension of Time for Filing of Appellant’s Brief, 25 February 2010.

S Mémoire d'Appel, 2 March 2010 (confidential).

¢ Progecutor’s Motion Requesting 4 Public Filing of Tharcisse Renzaho's Appellant’s Brief, 13 Mazch 2010.

1 Decision on Tharcisse Renzaho's Appeliant’s Brief, 16 March 2010.

12 Mémoire d Appel Public, 2 April 2010.

¥ prosecutor’s Respondent’s Brief, 12 April 2010,

1 Decision on Tharcisse Renzaho’s Motion for Extension of Time for the Filing of Brief in Reply, 20 April 2010.
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Appellant’s Brief.”® Renzaho filed his Brief in Reply on 5 May 2010." On 18 May 2010, the

Appeals Chamber dismissed Renzaho’s motion to amend his Notice of Appeal.”’

B. Assignment of ] udges

8. On 14 September 2009, the Presiding Judge of the Appeals Chamber assigned the following
Judges to hear the appeal: Fudge Patrick Robinson (Presiding), Judge Mehmet Giiney,
Judge Fausto Pocar, Judge Theodor Meros, and Judge Carmel Agius.]B On 22 September 2009,
Judge Robinson designated Judge Agius as the Pre-Appeal Judge.19 On 5 February 2010,
Judge Liu Daqun was designated to replace Judge Patrick Robinson in this case” and the Bench

elected Judge Agius to preside.
C. Other Issues

0. On 4 May 2010, Renzaho filed certain docnments and both Parties filed snbmissions
pursnant to a 27 April 2010 order by the Appeals Chairlnb{ar.22 On 19 May 2010, the Appeals
Chamber ordered Renzaho to provide additional documents,” which were produced on
21 May 2010.%*

10. On 25 May 2010, the Appeals Chamber ordered the Registrar to provide submissions
concerning an uncompleted investigation into alleged witness intimidation.” On 1 June 2010, the
Registrar filed submissions.”® Pursuant to a motion by Renzaho,”” on 13 Tuly 2010, the Appeals
Chamber issued an interim order for a report conceming the investigation into Wilness

intimidation,®

15 Decision on Tharcisse Renzaho’s Motion for Rectification of Appejlant’s Brief, 20 April 2010.

16 Réplique de I'appelant. Art 113 RPP, 5 May 2010.

7 yecision on Renzaho's Motion to Amend Notice of Appeal, 18 May 2010.

' Order Assigning Judges to a Case Before the Appeals Chamber, 14 September 2009,

¥ Order Assigning a Pre-Appeal Judge, 22 September 2005
-2 Order Replacing a Judge in a Case Before the Appeals Chamber, 3 February 2010,

2 Mémoire en communication de piéces ordonné par la Chambre, 4 May 2010; Prosecutor’s Submissions Regarding
Date of Disclosure of Documents, 4 May 2010.

22 Order to Produce Documents, 27 April 2010.

* Order for Translation and Documents, 19 May 20190.

M Communication de pieces par Me. Cantier, 21 May 2010.

® Order to Registrar for Submissions, 25 May 2010.

* Registrar's Submissions Under Rule 33 (B) of the Rules of Procedure and Evidence in Respect of the Appeals
Chamber Order o the Registrar dated 25 May 2010. Renzaho filed a response on 7 June 2010. See R[élponse aux
conclusions du greffe intitulées « Registrar’s submissions under rule 33 (B) of the rules of procedure and evidence In
relsipect of the appeals chamber order to the regist[rlar dated 25 may 2010 » du ler juin 2010,7 June 2010.

¥ Requéte en demande d'enqulélte, 21 May 2010. See also Annexe confidentielle a la requéte en demande d’engulélte,
31 May 2010 (confidential).

% Interim Order Regarding Renzaha's Motion for Investigation, 13 July 2010.

2
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11. On 27 September 2010, the Appeals Chamber denied Renzaho's four motions o admit

additional evidence on appeal and to order an investigation.zg

D. Hearing of the Appeal

12. The Appeals Chamber issued a Scheduling Order for the Appeal Hearing on 21 May 2010.°°
On 7 June 2010 and 15 June 2010, the Appeals Chamber denied Renzaho’s requests to postpone the
Appeal Hearing.”! The Appeals Chamber issued an Order for the Preparation of Appeal Hearing on

7 June 2010.32‘ On 16 June 2010, the Parties presented oral arguments at the hearing in Arusha,

Tanzania.

2 Decision on Tharcisse Renzaho's Motions for Admission of Additional Evidence and Investigation on Appeal,

27 September 2010.

¢ Scheduling Order, 21 May 2010.

! Decision on Renzaho's Motion to Postpone Appeal Hearing, 7 June 2010; Decision on Renzaho’s Second Request to
Postpone Appeal Hearing, 15 June 2010.

* Order for Preparation of Appeal Hearing, 7 June 2010.
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XIX. ANNEX B: CITED MATERIALS AND DEFINED TERMS
A. Jurisprudence

1. ICTR

Akayesu

The Prosecutor v. Jean-Paul Akayesu, Case No.ICTR-96-4-T, Judgement, 2 September 1998
(“Akayesu Trial Judgement™)

The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, Judgement, 1 Tune 2001 (“Akayesu
Appeal Judgement™)

Bagilishema

The Prosecutor v. Ignace Bagilishema, Case No. ICTR-95-1A-1, Judgement (Reasons), 3 July 2002
(“Bagilishema Appeal Judgement™)

Bagosora ef al.

The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T, Decision on Disclosure of
Defence Witness Statements in the Possession of the Prosecution Pursuant to Rule 68(A),
8 March 2006

The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-AR73, Decision on Aloys
Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber
1 Decision on Motion for Exclusion of Evidence, 18 September 2006 (“Bagosora et al.
Interlocutory Appeal on Questions of Law Decision™)

The Prosecutor v. Théoneste Bagosora et al., Case No. ICTR-98-41-T, Judgement and Sentence,
18 December 2008 (“Bagosora et al. Trial Judgement™)

Bikindi

The Prosecutor v. Simon Bikindi, Case No. ICTR-01-72-A, Judgement, 18 March 2010 (“Bikindi
Appeal Judgement”™)

Bizimungu ef al,

The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-AR73.8, Decision on Appeals
Concerning the Engagement of a Chambers Consultant or Legal Officer, 17 December 2009

Gacombitsi

Sylvestre Gacumbitsi v. The Prosecutor, Case No. ICTR-2001-64-A, JTudgement, 7 July 2006
(“Gacumbitsi Appeal Judgement”)

Kalimanzira

Callixte Kalimanzira v. The Prosecutor, Case No. ICTR-05-88-A, Judgement, 20 October 2010
(“Kalimanzira Appeal Judgement™)
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Juvénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A, Judgement, 23 May 2005
(“Kajelijeli Appeal Judgement™)

Kajelijeli

Kamuhanda

Jean de Dieu Kamuhanda v. The Prosecutor, Case No. ICTR-99-54A-A, Oral Decision (Rule 115
and Conternpt of False Testimony), 19 May 2005

Jean de Dieu Kamuhanda v. The Prosecutor, Case No. ICTR-95-34A-A, Judgement,
19 September 2005 (“Kamuhanda Appeal Judgement”)

Kanyarukiga

Gaspard Kanyarukiga v. The Prosecutor, Case No. ICTR-02-78-AR73, Decision on Kanyarukiga’'s
Interlocutory Appeal of Decision on Disclosure and Return of Exculpatory Documents,
19 Febmary 2010 (“Kanyarukiga Decision on Interlocutory Appeal™)

Karemera ef al,

The Prosecutor v. Edouard Karemera et al, Case No. ICTR-98-44-AR73.10, Decision on
Nzirorera’s Interlocutory Appeat Concerning his Right to be Present at Trial, 5 October 2007

The Prosecutor v. Bdouard Karemera et al, Case No. ICTR-98-44-AR73.11, Decision on the
Prosecution’s Interlocutory Appeal Concerning Disclosure Obligations, 23 January 2008
(“Karemera et al. Decision on Appeal Concerning Disclosure Obligations™)

The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-AR73.13, Decision on “Joseph
Nzirorera’s Appeal from Decision on Tenth Rule 68 Motion”, 14 May 2008 (“Karemera et al.
Decision on Tenth Rule 68 Motion™) '

Karera

Frangois Karera v. The Prosecutor, Case No. ICTR-01-74-T, Judgement and Sentence,
7 December 2007 (“Karera Trial Juadgement™)

Frangois Karera v. The Prosecutor, Case No. ICTR-01-74-A, Judgement, 2 February 2009
(“Karera Appeal Judgement”)

Kayishema and Ruzindana

The Prosecutor v. Clément Kayishema and Obed Ruzindana, Case No. ICTR-95-1-A, Judgement
(Reasons), 1 June 2001 (“Kayishema and Ruzindana Appeal JTudgement”) '

Muhimana

Mikaeli Muhimana v. The Proseculor, Case No. ICTR-95-1B-A, Tudgement, 21 May 2007
(“Muhimana Appeal Judgement™)

Musema

Alfred Musema v. The Prosecutor, Case No. ICTR-96-13-A, Judgement, 16 November 2001
(*“Musema Appeal Judgement”)

h
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Muvunyi

The Prosecutor v. Tharcisse Muvunyi, Case No. ICTR-00-55A-AR73, Decision on Prosecution
Interlocutory Appeal Against Trial Chamber II Decision of 23 February 2003, 12 May 2005

Tharcisse Muvunyi v. The Prosecutor, Case No. [CTR-00-55A-A, Judgement, 29 August 2008
(“Muvunyi Appeal Judgement™)

Nahimana ef al.

Ferdinand Nahimana et al. v. The Prosecuior, Case No. ICTR-99-32-A, Judgement,
28 November 2007 (“Nahimana et al. Appeal Judgement”)

Nchamihigoe

The Prosecutor v. Siméon Nchamihigo, Case No. ICTR-2001-63-A, Judgement, 18 March 2010
(“Nchamihigo Appeal Judgement”) ’

Ndayambaje

The Prosecutor v. Elie Ndayambaje et al., Case No. ICTR-98-42-AR73, Decision on Joseph
Kanyabashi’s Appeals against the Decision of Trial Chamber II of 21 March 2007 concerning the
Dismissal of Motions to Vary his Witness List, 21 August 2007

Ndindabahizi

Emmanuel Ndindabahizi v. The Prosecutor, Case No. ICTR-01-71-A, Judgement, 16 January 2007
(“Ndindabahizi Appeal Judgement™)

Niyitegeka

Eliézer Niyitegeka v. The Proseculor, Case No. ICTR-96-14-A, Judgement, 9 July 2004
(“Niyitegeka Appeal Judgement™) :

Ntagerura ef al.

The Prosecutor v. André Ntagerura et al, Case No. ICTR-99-46-A, Judgement, 7 July 2006-

(“Ntagerura et al. Appeal ] udgement”)
Ntakirutimana

The Prosecutor v. Elizaphan Niakirutimana and Gérard Niakirutimana, Case Nos. ICTR-96-10-A
and ICTR-96-17-A, Judgement, 13 December 2004 (“Ntakirutimana Appeal Judgement™)

Nyiramasuhuko ef al.

Arséne Shalom Ntahobali and Pauline Nyiramasuhuko v. The Prosecutor, Case No, ICTR-97-21-
AR73, Decision on the Appeals by Pauline Nyiramasuhuko and Arséne Shalom Ntahobali on the
“Decision on Defence Urgent Motion 1o Declare Parts of the Evidence of Witnesses RV and QBZ
Tnadmissible”, 2 July 2004 (“Ntahobali and Nyviramasuhuko Decision on Interlocutory Appeal on
Admissibility™)

Rukundo

Emmanuel Rukundo v. The Prosecutor, Case No. ICTR-2001-70-A, Judgement, 20 October 2010
(“Rukunde Appeal Todgement”)
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The Prosecutor v. André Rwamakuba, Case No. ICTR-98-44C-PT, Decision on Defence Motion for
Stay of Proceedings, 3 June 2005 '

Rwamakuba

The Prosecutor v. André Rwamakuba, Case No. ICTR-98-44C-T, Judgement, 20 September 2006
(“Rwamakuba Trial Judgement”)

André Rwamakuba v. The Proseculor, Case No. ICTR-98-44C-A, Decision on Appeal Against
Decision on Appropriate Remedy, 13 September 2007

Rutaganda

Georges Anderson Nderubumwe Rutaganda v. The Prosecm-tor, Case No. ICTR-96-3-A, Judgement,
26 May 2003 (“Rutaganda Appeal Judgement™)

Semanza

Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A, Tudgement, 20 May 2005 (“Semanza
Appeal Judgement™)

Seromba

The Prosecutor v. Athanase Seromba, Case No. ICTR-2001-66-A, Judgement, 12 March 2008
(“Seromba Appeal Judgement”)

Setako

The Prosecutor v. Ephrem Setako, Case No. ICTR-04-81-T, Judgement and Sentence,
25 January 2010 (“Setako Trial Judgement™)

Simba

Alovs Simba v. The Proseculor, Case No. ICTR-01-76-A, Judgement, 27 November 2007 (“Simba
Appeal Judgement™)

Zigiranyirazo

Protais Zigiranyirazo v. The Proseculor, Case No. ICTR-01-73-A, Judgement, 16 November 2009
(“Zigiranyirazo Appeal Judgement”)

2. ICTY

Blagojevic€ and Jokié

Prosecutor v. Vidoje Blagojevic and Dragan Joki¢, Case No. IT-02-60-T, Judgement,
17 January 2005 (“Blagojevic and Jokic Trial Judgement™)

Prosecutor v. Vidoje Blagojevi¢ and Dragan Jokic, Case No. IT-02-60-A, Judgement, 9 May 2007
(“Blagojevic and Jokic Appeal Judgement”)
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Prosecutor v. Tihomir Blaikic, Case No. 1T-95-14-A, Judgement, 29 Juiy 2004 (“Blaskic Appeal
Judgement™)

Blaskic

Boskoski and Taréulovski

Prosecutor v. Ljube Boskoski and Johan Tarculovski, Case No. IT-04-82-A, Judgement,
19 May 2010 (“Boskoski and Taréulovski Appeal Judgement™)

Brdanin

Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-A, Judgement, 3 April 2007 (“Brdanin Appeal
Judgement”)

Celebid

Prosecutor v. Zejnil Delali¢ et al., Case No. IT-96-21-A, Judgement, 20 February 2001 (“Celebici
Appeal Judgement”)

D. MiloSevic

Prosecutor v. Dragomir MiloSevic, Case No. IT-98-29/1-A, Judgement, 12 November 2009
(“D. Miloevi¢ Appeal Judgement™)

Furundzija

Prosecutor v. Anto Furundsija, Case No. IT-97-17/1-A, Judgement, 21 July 2000 (“FurundZija
Appeal Judgement™) :

Gali¢

Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-AR73.2, Decision on Interlocutory Appeal
Concerning Rule 92bis(C), 7 June 2002

Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-A, Judgement, 30 November 2006 (“Galic
Appeal Judgement”)

Hadzihasanovi¢ and Kabura

Prosecutor v. Enver HadZihasanovid and Amir Kabura, Case No. IT-01-47-A, Judgement,
22 April 2008 (“HadZihasanovic and Kabura Appeal Judgement”)

Halilovid

Prosecutor v. Sefer Halilovic, Case No. IT-01-48-T, Judgement, 16 November 2005 (“Halilovic
Trial Judgement™)

Haradinaj ef al.

Prosecutor v. Ramush Haradinaj et al, Case No. IT-04-84-A, Judgement, 19 June 2010
(“Haradingj et al. Appeai Judgement™)
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Prosecutor v. Dario Kordic and Mario Cerkez, Case No. IT-95-14/2-A, Judgement,
17 December 2004 (“Kordic and Cerkez Appeal Judgement™)

Kordi¢ and Cerkez

Krajisnik

Prosecutor v. Moméilo Krajisnik, Case No. 1T-0036-A, Judgement, 17 March 2009 (“Krajisnik
Appeal Judgement™)

Krstid

Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-A, Judgement, 19 April 2004 (“Krsti¢ Appeal
Judgement™)

Kunarac ef al

Prosecutor v. Dragoljub Kunarac et al., Case No. 1T-96-23-T & IT-96-23/1-T, Judgement,
22 February 2001 (“Kunarac et al. Trial J udgement”)

Kupreskic ef al.

Prosecutor v. Zoran Kupreski¢ et al., Case No. IT-95-16-A, Tudgement, 23 October 2001
(“Kupreikic et al. Appeal Judgement”)

Kvodfka ef al.

Prosecutor v. Miroslav Kvocka et al., Case No. IT-98-30/1-A, Judgement, 28 February 2005
(“Kvocka et al. Appeal Tndgement”)

Limaj et al.

Prosecutor v. Fammir Limaj et al., Case No. IT-03-66-A, Jadgement, 27 September 2007 (“Limaj
Appeal Judgement”)

Martié

Prosecutor v. Milan Martic, Case No. IT-95-11-A, Judgement, & October 2008 {“Marti¢ Appeal
Judgement’)

Milutinovi€ ef al.

Prosecutor v. Milan Milutinovic et al., Case No. IT-99-37-AR72, Decision on Dragoljub Ojdanic’s
Motion Challenging Jurisdiction — Joint Criminal Enterprise, 21 May 2003

Naletili¢ and Martinovi¢

Prosecutor v. Miaden Naletilic and Vinko Martinovic, Case No. IT-98-34-A, Judgement,
3 May 2006 (“Naletilic and Martinovic Appeal Judgement™)

Oric

Prosecuior v. Naser Ori¢, Case No. IT-03-68-A, Judgement, 3 July 2008 (“Ori¢ Appeal
Judgement™)
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Prosecutor v. Jadranko Prlic et al., Case No. IT-04-74-AR73.17, Decision on Slobodan Praljak’s
Appeal of the Trial Chamber’s Refusal to Decide Upon Evidence Tendered Pursuant to Rule 92 bis,
1 July 2010

Priié

Stakid

Prosecutor v. Milomir Stakié, Case No. IT-97-24-A, Judgement, 22 March 2006 (“Stakic Appeal
Judgement™)

Strugar

Prosecutor v. Pavie Strugar, Case No. IT-01-42-A, Judgement, 17 July 2008 (“Strugar Appeal
Judgement™)

Tadi¢

Prosecutor v. Dusko Tadic, Case No. IT-94-1-A, Decision on Appellant’s Motion for the Extension
of the Time-Limit and Admission of Additional Evidence, 16 October 1998

Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-A, Judgement, 15 July 1999 (“Tadic Appeal
Judgement™)

B. Defined Terms and Abbreviations

AT.

Transcript from Appeal Hearing held on 16 June 2010 in The Prosecutor v. Tharcisse Renzaho,
Case No. ICTR-97-31-A. All references are to the official English transcript, unless otherwise
indicated

CELA

Centre d'Etude de Langues Africaines

Ct.

[Latin: confer] {(Compare)

Code of Professional Cenduct for Defence Counsel

Code of Professional Conduct for Defence Counsel, International Criminal Tribunal for Rwanda,
14 March 2008

FAR
Forces Armées Rwandaises
fn.

Footnote
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ICRC
International Committee of the Red Cross
ICTR

International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and
Rwandan Citizens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994 '

ICTY

International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991

KWSA

Kigali Weapons Securc Arca

para. (paras.)

paragraph (paragraphs)

Practice Direction on Formal Requirements for Appeals from Judgement

Practice Direction on Formal Requirements for Appeals from Judgement, International Criminal
Tribunal for Rwanda, 15 June 2007

Prosecution

Office of the Prosecutor

Renzaho

Tharcisse Renzaho

RPF

Rwandan Patriotic Front

Rules

Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda
Statute

Statute of the International Tribunal for Rwanda established by Security Council Reselution 955
(1994)

T.

Trial transcript from the hearings in The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T.
All references are to the official English transcript, unless otherwise indicated.
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Tribunal

International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other

Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and

Rwandan Citizens responsible for genocide and other such violations committed in the territory of
neighbouring States, between 1 January 1994 and 31 December 1994

UNAMIR

United Nations Assistance Mission for Rwanda

C. Cited Filings. Decisions, and Orders in the Renzaho Case

1. Pre-Trial (The Prosecutor v. Tharcisse Renzaho. Case No. ICTR-97-31-Ih

Indictment, 23 October 2002 (“Initial Indictment™)

Amendment of the Indictment against Tharcisse Renzaho dated 23 October 2002,
12 November 2002

Order Confirming Indictment and for Nondisclosure of Identifying Information in Witness
Statements, 15 November 2002

Interoffice Memorandum, Subject: “Transmission of the unredacted statements for witnesses
AWM-1, AWN-1 and AWO-1 as additional support of Amended Indictment in the Renzaho Case”,
3 February 2005 (confidential) (“3 February 2005 Disclosure™)

Decision on the Prosecutor’s Motion for Leave to Amend the Indictment, 18 March 2005
Amended Indictment, 1 April 2005

The Prosecutor’s Application for Leave to Amend the Indictment pursuant to Rule 50(A) of the
Rules of Procedure and Bvidence, 19 October 2005 (“Motion to Amend”)

Déclaration des admissions de la défense, 21 October 2005
The Prosecutor’s Pre-Trial Brief, 31 October 2005 (“Prosecution Pre-Trial Brief”)

Decision on the Prosecutor’s Application for Leave to Amend the Indictment Purswant to Rule
50(A) of the Rules of Procedure and Evidence, 13 February 2000

Second Amended Indictment, 16 February 2006 (“Indictment”)

Requfélte en exception pr{éljudicielle pour vices de forme de 'acte d’accusation, 31 March 20006
(confidential) (*‘Preliminary Motion”)

The Prosecutor’s Response to the Accused’s ‘Requlé]te en exception préljudicielle pour vices de
forme de l'acte d’accusation’, 10 April 2006 (confidential}

Décision sur la requéte en exception préjudicielle pour vices de forme de l'acte d'accusation,
5 September 2006 (“Decision on Preliminary Motion™)
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Décision relative & la demande aux fins de certification d’appel de la décision du 5 septembre 2006
en vertu de Particle 72(B), 25 October 2006 (“Decision on Certification of Decision on Preliminary
Motion™)

2 Trial (The Prosecutor v, Tharcisse Renzaho, Case No. ICTR-97-31-T)

Mémoire final de la defense, 15 November 2007 (“Defence Closing Brief™)
Decision on Defence Motion to Admit Documents, 12 February 2008

Registrar’s Submissions under Rule 33 (B) of the Rules on the Final Report of Jean Haguma,
30 June 2009 (“Registrar’s Submissions on Haguma Report™)

Judgement and Sentence, 14 July 2009 (*“Trial Judgement™)

3. Appeal (Tharcisse Renzaho v. The Prosecutor, Case No. ICTR-97-31-A)

Avis d’appel et reguéte en demande de délai, 2 September 2009
Acte d’Appel, 2 October 2009 (“Notice of Appeal™
Order on Tharcisse Renzaho’s Notice of Appeal, 14 October 2009

Réponse & la demande de la Chambre d’Appel du 14 octobre 2009, 23 October 2009 (“Sentencing
Submissions™) -

Mémoire d’Appel, 2 March 2010 (confidential), filed publicly on 2 AprilQOlO (“Appellant’s Brief”)
Decision on Tharcisse Renzaho's Appellant’s Brief, 16 March 2010
The Prosecutor’s Respondent Brief, 12 April 2010 {*Respondent’s Brief™”)

Prosecutor’s Submissions Regarding Date of Disclosure of Documents, 4 May 2010 (“Prosecution
Disclosure Submissions™)

Mémoire en communication de piéces ordonné [sic] par la Chambré, 4 May 2010 (“Defence
Disclosure Submissions™)

Réplique de I'appelant. Art. 113 RPP, 5 May 2010 (“Brief in Reply™)

Requéte en demande d ‘engulé]te, 31 May 2010 (conﬁdcﬁtial)

Annexe confidentielle [a] la requéte en demande d’enguiélte, 31 May 2010 (confidential)
(“Confidential Annex to Investigation Motion™)

Registrar’s Submissions Under Rule 33 (B) of the Rules of Procedure and Evidence in Respect of
the Appeals Chamber Order to the Registrar Dated 25 May 2010, 1 June 2010 (“Registrar’s
Submissions on Investigation™) ‘

Confidential Annexes to the “Registrar’s Submissions under Rule 33 (B) of the Rules of Procedure
and Evidence in Respect of the Appeals Chamber Order to the Registrar dated 25 May 20107,
1 June 2010 {confidential) (“Confidential Annexes 10 Registrar’s Submissions on Investigation™)

Interim Order Regarding Renzaho's Motion for Investigation, 13 July 2010
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Observations du Greffier en vertu de UArticle 33 (B), relatives au déceés de Maitre Jean Haguma,

amicus curiae, 22 July 2010
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