International
CriminalTribunalfor Rwanda
ICTR
TribunalPénalInternational
pourle RwandàRIHINAL
REGISTRY
RECEIVED

~,,Rq8
SEP"
-2A I1:tlb
CIIAMBER

I- CHAMBRE

!

OR : EN(;
Before:

JudgeLai"ty
Kama,Presiding
JudgeLennartAspegren
JudgeNavanethem
Pillay

Registry: Mr. AgwuU. Okali
Dccision
of: 2 September
1998

THE

PROSECUTOR
VERSUS
JEAN-PAUL
AKAYESU
Case No. ICTR-96-4-T

JUDGEMENT

TheOffice
of theProsecutor:
Mr. Pierre-Richard
Prosper

Counsel
fortheAccused:
Mr. Nicolas
Tiangaye
Mr. PatriceMonthé
/

J

,2~2(

Listof Contents

2
Listof Contents
......................................................

5
1. INTRODUCTION
........................................................
5
l. 1. TheInternational
Tribunal
..........................................

8
1.2.The Indictment
...................................................
18
1.3.Jurisdiction
of theTribunal
.........................................
Article
2: Genocide
Article
3: Crimes
against
Humanity
Article
4: Violations
of Article
3 common
to theGeneva
Conventions
andof
Additional
Protocol
II
Article
6:Individual
Criminal
Responsibility
1.4.
Tlae
Trial

»

22
1.4.1.Procedural
Background
....................................
30
1.4.2.
The Accused’s
lineof defence
...............................
1.5.TheAccused
andhisfunctions
in Taba(paragraphs
3-4of theIndictment)
...
47
2. HISTORICALCONTEXT OF THE EVENTS IN RWANDA IN 1994 ..............

3. GENOCIDE IN RWANDA IN 1994?

59

67
4. EVIDENTIARYMATTERS...............................................
78
5. FACTUALFINDINGS...................................................
78
5.1.General
allegations
(Paragraphs
5-11of theIndictment)
..................
88
5.2Killings
(Paragraphs
12,13,18,19 & 20 oftheIndictment)
................
88
5.2.1.
Paragraph
12 of theIndictment
..............................
94
5.2.2.Paragraph
13 of the Indictment
..............................

3
5.2.3.Paragraph
18 of the Indictment
.............................
100
5.2.4.Paragraph
19 and 20 of thcIndictment
................
: ......116
5.3 Meeting .......................................................
134
5.3.1.Paragraphs
14 and 15 of the Indictment
.......................
134
5.4 Beatings(Torture/Cruel
Treatment)
(Paragraphs
16, 17, 21, 22 & 23 of
Indictment)..................................................
155
5.5 SexualViolence(Paragraphs
12A & I2B of the Indictment)
..............
169

6. THE LAW ............................................................
192
6. l CumulativeCharges..............................................
192
6.2.Individual
criminal
responsibility
(Article
6 of theStatute)
...............
196
6.3. Genocide
(Article
2 of the Stature)
..................................
204
6.3. l. Genocide..............................................
204
6.3.2.Complicityin Genocide...................................
213
6.3.3.Directand Publiclncitement
to commitGenocide
..............
222
6.4.CrimesagainstHumanity
(Article
3 of theStatute)
.....................
229
6.5.Violations
of Common
Article
3 andAdditional
Protocol
II (Article
4 of theStature)
242

7. LEGAL FINDINGS .....................................................
259
7.1. Counts6, 8, 10 and 12 - Violations
of CommonArticle3 (murderand cruel
treatment)
and Count15 - Violations
of CommonArticle3 and Additional
Protocol
II (outrages
uponpersonal
dignity,
in particular
rape...)
........
259
7.2. Count5 - Crimesagainsthumanity(murder).........................
262
7.3. Count7 - CrimesagainstHumanity
(murder)..........................
264
7.4. Count9 - CrimesagainstHumanity(murder).........................
266
7.5.Courir4 - DirectandPublicIncitement
to commitGenocide
..............
268
7.6.Count11 - CrimesagainstHumanity
(torture)
.........................
270
7.7.Count13 (rape)andCount14 (otherinhumanê
acts)- Crimesagainst
Humanity
...........................................................
274
7.8.Count1 - Genocide,
Count2 - Complicity
in Genocide
..................
280
7.9.Count3 - CrimesagainstHumanity
(extermination)
....................
29t

/q

4

8. VERDICT

"

293

5

1. INTRODUCTION

1.1.The International
Tribunal

I.

Thisjudgment
is mnderedby TrialCbamberI of theInternational
Tribunal
tbrthe

prosecution
of persons
responsible
forgenocide
andotherserious
violations
of international
humanitarian
lawcommitted
in theterritory
of RwandaandRwandan
citizens
responsible
for
genocide
andothersuchviolations
committed
in theterritory
of neighbouring
States,
between
1 January
and31 December
1994(the"Tribunal").
Thejudgment
follows
theindictment
andtrial
of JeanPaulAkayesu,
a Rwandancitizenwhowas bourgmestre
of Tabacommune,
Prefecture
of Gitarama,
in Rwanda,
at therimethecrimes
alleged
in theindictment
wereperpetrated.

2.

TheTribunal
wasestablished
by theUnitedNations
Security
Council
by itsresolution

955of 8 November
1994]Afterhaving
reviewed
various
official
UnitedNations
reports"
which
indicated
thatactsof genocide
andothersystematic,
widespread
andflagrant
violations
of
intemationai
humanitarian
iawhadbeencommitted
in Rwanda,
theSecurity
Council
concluded
thatthesituation
inRwanda
in1994constituted
a threat
to international
peace
andsecurity
within
themeaning
of Chapter
VIIof theUnitedNations
Charter.
Determined
to putan endto such
crimes
and"convinced
that...the
prosecution
of persons
responsible
forsuchactsandviolations
...wouldcontribute
to theprocessof national
reconciliation
and to therestoration
and
maintenance
of peace",
theSecurity
Council,
acting
underthesaidChapter
VIIestablished
the
Tribunal)
Resolution
955charges
ailStates
witha dutyto cooperate
fullywiththeTribunal
and
t UN Document
S/RES/955
of 8 November
1994
2 Preliminary
Report
oftheCommission
ofExperts
established
pursuant
toSecurity
Council
resolution
935
(1994)
(UNDocument
S/1994/1125),
Final
Report
oftheCommission
ofExperts
established
pursuant
toSecurity
Council
Resolution
935(1994)
(Document
S/1994/1405)
andReports
oftheSpecial
Rapporteur
forRwanda
of
United
Nations
Commission
ofHuman
Rights
( Document
S/1994/1157,
annexes
I andlI).
3 Theestablishment
ofa special
international
tribunal
wasalso
requested
bytheGovernment
ofRwanda
(UNDocument
S/1994/1115).
However,
itsrepresentative
attheSecurity
Council
later
voted
against
resolution
955.
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itsorgansin accordance
withtheStatute
of theTribunal
( the"Statute"),
andto takeany
measures
necessary
undertheirdomestic
law to implement
the provisions
of’theStatute,
includingcompliance
with requestsfor assistance
or ordersissuedby the Tribunal.
Subsequently,
by itsresolution
978of 27 Februm-y
1995,theSecurity
Council
"urge[d]
theStates
to arrest
anddetain,
inaccordance
withtheirnational
lawandrelevant
standards
of international
law,pending
prosecution
by theInternational
Tribunal
forRwanda
or by theappropriate
national
authorities,
persons
roundwithin
theirterritory
against
whomthereis sufficient
evidence
that
theywereresponsible
4
foractswithin
thejurisdiction
oftheInternational
Tribunal
forRwanda’.

3.

TheTribunal
is govemed
by itsStatute,
annexed
to theSecurity
Council
Resolution
955,

andby itsRulesof Procedure
andEvidence
(the"Rules"),
adopted
by theJudges
on 5 July1995
andamendedsubsequently.
5 Thetwo TrialChambers
andthe Appeals
Chamberof theTribunal
arecomposed
of eleven
Judges
in ail,threesitting
in eachTrialChamber
andrivein theAppeals
Chamber.They are electedby tbe UnitedNationsGeneralAssemblyand represent,in
accordance
withArticle
12(3)(c)of theStature,
theprincipal
legalsystems
of theworld.
Stature
stipulates
thatthemembers-of
theAppeals
Chamber
of theotherspecial
internatinal
criminal
tribunal,
namely
theTribunal
fortheprosecution
of persons
responsible
forserious
violations
of international
humanitarian
lawcommitted
in theterritory
of theformer
Yugoslavia
since1991("theTribunal
fortheformerYugoslavia"),
shallalsoserveas members
of the
AppealsChamberof tbe Tribunal
for Rwanda.

4.

Under
theStatute,
theTribunal
hasthepowerto prosecute
persons
responsible
forserious

violations
of international
humanlaw committed
in the territory
of Rwandaand Rwandan
citizens
responsible
forgenocide
and othersuchviolations
committed
in theterritory
of
neighbouring
States,
between
1 January
and31 December
1994.According
to Articles
2 to 4 of
theStatute
relating
toitsratione
materiae
jurisdiction,
theTribunal
hasthepower
to prosecute
persons
whocommitted
genocide
as defined
in Article
2 of theStatute,
persons
responsible
for
crimes
against
humanity
as defined
in Article
3 of theStature
andpersons
responsible
forserious

4 S/RES/978of 27 February1995, operativeparagraph[
5 The Rules were successivelyamended on 12 January1996, 15 May 1996, 4 July 1996, 5 June 1997 and

8 June
1998.

/)
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violations
of Article
3 Commonto theGenevaConventions
of 12 August1949on theprotection
of victims
of war
6, andof Additional
Protocol
II thereto
of 8 June1977,a crimedefined
in
Article
4 of theStature
7. Article
8 of theStatute
provides
thattheTribunal
hasconcurrent
jurisdiction
withnational
courts
overwhichit,however,
basprimacy.

5.

TheStature
stipulates
thattheProsecutor,
whoactsas a separate
organof theTribunal,

is responsible
fortheinvestigation
andprosecution
of theperpetrators
of suchviolations.
Upon
determination
thata primafaciecaseexists
to proceed
against
a suspect,
theProsecutor
shall
prepare
an indictment
containing
a concise
statement
of thefactsandthecrimeor crimes
with
whichtheaccused
is charged.
Thereafter,
he or sheshalltransmit
theindictment
to a TrialJudge
forreview
and,if needbe,confirmation.
UndertheStature,
theProsecutor
of theTribunal
for
theformer
Yugoslavia
shallalsoserveas theProsecutor
of theTribunal
forRwanda.
However,
thetwo Tribunals
maintain
separate
Officesof the Prosecutor
andDeputyProsecutors.
The
Prosecutor
of theTribunal
forRwanda
is assisted
by a teamof investigators,
trialattorneys
and
seniortrialattorneys,
who arebasedin Kigali,Rwanda.Theseofficiais
travelto Arusha
whenever
theyareexpected
to pleada casebefore
theTribunal.

6 Geneva
Convention
fortheAmelioration
oftheCondition
oftheWounded
andSickinArmed
Forces
in
theField,
12August
1949,
United
Nations
Treaty
Series,
vol.75,No.970
("Geneva
Convention
I");Geneva
Convention
fortheAmelioration
of theCondition
oftheW0unded,
SickandShipwrecked
Members
ofArmed
Forces
atSea,12 August
1949,
ibidNo.971
("Geneva
Convention
II");
Geneva
Convention
relative
to the
Treatment
ofPrisoners
ofWar,12August
1949,
ibid,
No.972
("Geneva
Convention
III");
Geneva
Convention
relative
totheProtection
ofCivilian
Persons
inTimeofWar,12August
1949,
ibMNo.973
("Geneva
Convention
IV").

7 Protocol
Additional...relating
totheProtection
ofVictims
ofNon-International
Armed
Conflicts
( Protocol
II),8 June
1977,
United
Nations
Treaty
Series,
vol.
1125,
No.17513

.,h

1.2.TheIndictment

6.

The Indictment
againstJean-Paul
Akayesuwas submitted
by the Prosecutor
on 13

Febmary
1996andwasconfirmed
on 16 February
1996.[t wasamended
duringthetriai,in June
1997,withtheaddition
of threecounts
( 13 to 15)andthreeparagraphs
(10A,12Aand12B).
TheAmended
Indictment
is heresetoutin full:

"TheProsecutor
of theInternational
Criminal
Tribunal
forRwanda,
pursuant
to his
authority
underArticle
17 oftheStatute
of theTribunal,
charges:

.IEAN PAUL AKAYESU

with GENOCIDE,

CRIMES AGAINST HUMANITY

and VIOLATIONS

OF ARTICLE

3 COMMON TO THE GENEVA CONVENTIONS, as set forth below:

Background

1.

On April6, 1994,a planecarryingPresident
JuvénalHabyarimana
of Rwandaand

President
CyprienNtaryamira
of Burundicrashedat Kigaliairport,
killingall on board.
Following
thedeaths
of thetwoPresidents,
widespread
killings,
having
bothpolitical
andethnic
dimensions,
beganin Kigaliandspread
to otherpartsof Rwanda.

2.

Rwandais dividedinto11 prefectures,
eachof whichis governed
by a prefect.
The

prefectures
arefurthersubdivided
intocommunes
whichare placedundertheauthority
of
bourgmestres.
Thebourgmestre
of eachcommune
is appointed
by thePresident
of theRepublic,
upontherecommendation
of theMinister
of theInterior.
In Rwanda,
thebourgmestre
is themost
powerfuI
figure
in thecommune.
Hisde factoauthority
in theareais significantly
greater
than
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thatwhichis conferred
uponhimde jure.

The Accused

3.

Jean Paul AKAYESU,born in 1953 in Murehe sector,Taba commune,served as

bourgmestre
of thatcommunefromApril1993untilJune1994.Priorto his appointment
as
bourgmestre,
he wasa teacher
andschooI
inspector
in Taba.

4.

As bourgmestre,
JeanPaulAKAYESUwas chargedwiththe performance
of executive

functions
andthemaintenance
of public
orderwitbin
hiscommune,
subject
to theauthority
of
theprefect.
He hadexclusive
control
overthecommunal
police,
as wellas anygendarmes
put
at thedisposition
of thecommune.
He wasresponsible
fortheexecution
of lawsandregulations
andtbeadministration
of justice,
alsosubject
onlytotheprefect’s
authority.

General
Alle~ations

5.

Unless
otherwise
specified,
ailactsandomissions
setforth
in thisindictment
tookplace

between1 January1994 and 31 December1994,in the communeof Taba,prefectureof
Gitarama,
territory
of Rwanda.

6.

In eacbparagraph
charging
genocide,
a crimerecognized
by Article
2 of theStatute
of

theTribunal,
thealleged
actsor omissions
werecommitted
withintent
to destroy,
in wholeor
inpart,
a national,
ethnic
or racial
group.

7.

Thevictims
in eachparagraph
charging
genocide
weremembers
of a national,
ethnic,

racial
orreligious
group.

8.

In eachparagraph
charging
crimesagainst
humanity,
crimes
recognized
by Article
3 of

theTribunal
Statute,
thealleged
actsor omissions
werecommitted
as partof a widespread
or
systematic
attack
against
a civilian
population
onnational,
political,
etbnic
or facial
grounds.

v)
9.

At ailtimesrelevant
to thisindictment,
a stateof internal
armedconflict
existed
in

Rwanda.

10.

Thevictims
referred
to in thisindictmcnt
wcre,at ailrelevant
rimes,
persons
nottaking

anactive
partinthehostilities.

10A.In thisindictment,
actsof sexual
violence
include
forcible
sexual
penetration
of the
vagina,
anusor oralcavity
by a penisand/or
of thevagina
or anusby someotherobject,
and
sexual
abuse,
suchas forced
nudity.

11.

Theaccused
is individually
responsible
forthecrimes
alleged
in thisindictment.
Under

Article
6(I)oftheStatute
of theTribunal,
individual
criminal
responsibility
is attributable
toone
whoplans,
instigates,
orders,
commits
or otherwise
aidsandabetsin theplanning,
preparation
or execution
of anyofthecrimes
,’eferred
to in Articles
2 to 4 of theStatute
of theTribunal.

12.

As bourgmestre,
JeanPaulAKAYESUwasresponsible
for maintaining
lawand public

orderin hiscommune.
At least2000Tutsis
werekilled
in Tababetween
Aprii7 andtheendof
June,1994,whilehe wasstillin power.Thekillings
in Tabawereopenlycommitted
andso
widespreadthat, as bourgmestre,Jean Paul AKAYESUmust bave known about them.
Althoughhe had the authorityand responsibility
to do so, Jean Paul AKAYESUnever
attempted
to prevent
thekilling
of Tutsis
in thecommune
in anywayor called
forassistance
fromregionai
ornational
authorities
to quelltheviolence.

I2A.Between
April7 andtheendof June,1994,hundreds
of civilians
(hereinafter
"displaced
civilians")
soughtrefuge
at thebureaucommunal.
Themajority
of thesedisplaced
civilians
wereTutsi.Whileseekingrefugeat the bureaucommunal,
femaledisplaced
civilians
were
mgularly
takenby armedlocalmilitia
and/or
communal
police
andsubjected
to sexual
violence,
and/or
beatenon or nearthebureau
communal
premises.
Displaced
civilians
wemalsomurdered
frequently
on or near the bureaucommunalpremises.Many womenwere forcedto endure
multiple
actsof sexualviolence
whichwereat timescommitted
by morethanoneassailant.

It
Theseactsof sexual
violence
weregenerally
accompanied
by explicit
threats
of deathor bodily
harm.Thefemale
displaced
civilians
livedin constant
fera"andtheirphysical
andpgychological
health
deteriorated
asa result
of thesexual
violence
andbeatings
andkillings.

12B.JeanPaulAKAYESUknewthatthe actsof sexualviolence,
beatings
andmurderswere
beingcommittedand was at timespresentduringtheircommission.
Jean Paul AKAYESU
facilimted
thecommission
of thesexuaI
violence,
beatings
andmurders
by allowing
thesexual
violence
andbeatings
andmurders
to occuron or nearthebureau
communal
promises.
By virtue
of hispresence
duringthe commission
of thesexualviolence,
beatings
and murders
and by
failing
to prevent
thesexualviolence,
beatings
andmurders,
JeanPaulAKAYESUencouraged
these
activities.

13.

On or about19 April1994,beforedawn,in Gishyeshye
sector,
Tabacommune,
a group

of men,oneof whomwasnamedFrancois
Ndimubanzi,
killeda localteacher,
SylvereKarera,
because
he wasaccused
of associating
withtheRwandan
Patriotic
Front("RPF")
andplotting
to killHutus.Eventhoughat leastone of theperpetrators
was turnedoverto JeanPaul
AKAYESU,
he failedto takemeasures
to havehimarrested.

14.

The morningof Aprii19,1994,following
the murderof SylvereKarera,JeanPaul

AKAYESUled a meetingin Gishyeshye
sectorat whichhe sanctioned
the deathof Sylvere
Karera
andurgedthepopulation
to eliminate
accomplices
of theRPF,whichwasunderstood
by
thosepresent
to meanTutsis.
Over100people
werepresent
at themeeting.
Thekilling
of Tutsis
in Tababeganshortly
afterthemeeting.

15.

At the same meetingin Gishyeshye
sectoron April19, 1994,Jean Paul AKAYESU

namedat leastthreeprominentTutsis-- EphremKarangwa,JuvénalRukundakuvuga
and
Emmanuel
Sempabwa
-- whohad tobekilledbecauseof theirallegedrelationships
withthe
RPF.Laterthatday,Juvénal
Rukundakuvuga
waskilled
in Kanyinya.
Within
thenextfewdays,
EmmanueI
Sempabwawas clubbedto deathin frontof the Tababureaucommunal.

16.

JeanPaulAKAYESU,
on or aboutApril19, 1994,conducted
house-to-house
searches
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in Taba.During
thesesearches,
residents,
including
Victim
V, wereinterrogated
andbeaten
with
riflesand sticksin the presenceof Jean Paul AKAYESU.Jean Paul AKAYESUpersonally
thmatened
to killthehusband
andchildof Victim
U ifshedidnotprovide
himwithinformation
abouttheactivities
of theTutsis
he wasseeking.

17.

On or aboutApril19,1994,JeanPaulAKAYESU
ordered
theinterrogation
andbeating

of VictimX in an effortto learnthewhereabouts
of EphremKarangwa.
Duringthebeating,
Victim
X’sfingers
werebroken
as he triedto shield
himself
fromblowswitha metalstick.

18.

On or aboutApril19,1994,themenwho,on JeanPaulAKAYESU’s
instructions,
were

searching
for EphremKarangwadestroyedEphremKarangwa’s
bouseand burneddown lais
mother’s
house.Theythenwentto searchthehouseof EphremKarangwa’s
brother-in-law
in
Musarnbi,-a
commune
andfoundEphmmKm’angwa’s
threebrothers
there.Thethreebrothers
-SimonMutijima,
ThaddéeUwanyiligira
and JeanChrysostome
Gakuba-- triedto escape,but
,JeanPaulAKAYESUblewhis whistleto alertlocalresidents
to the attempted
escapeand
orderedthe peopleto capturethe brothers.
Afterthebrothers
werecaptured,
,JeanPaul
AKAYESU
ordered
andparticipated
in thekillings
of thethreebrothers.

19. On or aboutApril19, 1994,Jean Paul AKAYESUtook 8 detainedmen from the Taba
bureau
commLmal
andordered
militia
members
to killthem.Themilitia
killed
themwithclubs,
machetes,
smallaxesandsticks.
ThevictimshadfledfromRundacommune
andhadbeenheld
by Jean Paul AKAYESU.

20. On or aboutApril19, 1994,Jean PaulAKAYESUorderedthe localpeopleand militia
to killintellectuaI
andinfluential
people.
Fiveteachers
fromthesecondary
schooI
of Tabawere
killedon hisinstructions.
Thevictims
wereTheogeue,
PhoebeUwineze
andherfiance(whose
nameis unknown),
Tharcisse
Twizeyumuremye
andSamuel.
Thelocalpeopleand militia
killed
themwithmachetes
andagricultural
toolsin frontof theTababureaucommunal.

21.

On or aboutApril20, 1994,Jean Paul AKAYESUand some communalpolicewent

to thehouseof VictimY, a 68 yearold woman.JeanPaulAKAYESUinterrogated
her about
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thewhereabouts
of thewifeof a university
teacher.
During
thequestioning,
underJeanPaul
AKAYESU*s
supervision,
tbecommunal
policehitVictimY witha gunandsticks.
"Tbeybound
her armsandlegsandrepeatedly
kickedhcr in thechest.JeanPaulAKAYESU
threatened
to
killhcrif shcfailed
to provide
theinformation
he sought.

22. Laterthatnight,on or aboutApril20, 1994,JeanPaulAKAYESUpickedup VictimW
in Tabaandinterrogated
beralsoaboutthewhereabouts
of thewifeof theuniversity
teacher.
WhenshestatedshedidhOtknow,he forcedherto layon theroadin frontof his carand
threatened
to driveoverber.

23. Thereaffer,
on or aboutApril20, 1994,Jean Paul AKAYESUpickedup VictimZ in
Taba and interrogated
him. Duringthe interrogation,
men underJean Paul AKAYESU’s
autbority
forced
Victims
Z andY to beateachotheranduseda pieceof VictimY’sdressto
strangle
Victim
Z.

CountsI-3
(Genocide)
(CrimesagainstHumanity)

By his acts in relationto the eventsdescribed
in paragraphs
12-23,Jean Paul
AKAYESUis criminalty
responsible
for:

COUNTi : GENOCIDE,
punishable
by Article2(3)(a)of the Statuteof the Tribunal;

COUNT 2:

Complicity
in GENOCIDE,
punishable
by Article2(3)(e)
of the Statute
of
Tribunal;
and

COUNT 3: CRIMES AGAINST HUMANITY(extermination),punishableby Article 3(b)
of theStatute
oftheTribunal.
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Count4
(Incitement
to Commit
Genocide)

By hisactsin relation
to theevents
described
in paragraphs
14 and15,JeanPaul
AKAYESU
is criminally
responsible/’or:

COUNT4: Directand PublicIncitement
to CommitGENOCIDE,
punishable
by Article
2(3)(c)
oftheStatute
oftheTribunal.

Counts
5-6
(Crimes
Against
Humanity)
(Violations
of Article
3 common
to theGeneva
Conventions)

By laisactsin relation
themurders
of Juvénal
Rukundakuvuga,
Emmanuel
Sempabwa,
SimonMutijima,
Thaddée
Uwanyiligira
and JeanCbrysostome
Gakuba,
as described
in
paragraphs
15 and 18, JeanPaulAKAYESUcommitted:

COUNT5: CRIMESAGAINSTHUMANITY(murder)punishableby Article3(a) of
Stature
oftheTribunal;
and

COUNT6:

VIOLATIONS

OF ARTICLE

3 COMMON

TO THE

GENEVA

CONVENTIONS,
as incorporated
by Article
4(a)(murder)
of theStature
of theTribunal.

Counts
7-8
(Crimes
Against
Humanity)
(Violations
of Article
3 common
to theGeneva
Conventions)

Byhisactsin relation
themurders
of 8 detained
menin front
of thebureau
communal
as described
in paragraph
19, JeanPaulAKAYESU
committed:
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COUNT 7: CRIMES AGAINST HUMANITY (murder) punishableby Article 3(a) of
Statute
of theTribunal;
and

COUNTS:

VIOLATIONS

OF

ARTICLE

3 COMMON

TO

THE

GENEVA

CONVENTIONS,
as incorporated
by Article4(a)(murder)
of the Statureof the Tribunal.

Counts9-10
(CrimesAgainstHumanity)
(Violations
of Article3 commonto theGenevaConventions)

By hisactsin relation
to themurders
of 5 teachers
in frontof thebureau
communal
as
describedin paragrapb20, Jean Paul AKAYESUcommitted:

COUNT 9: CRIMES AGAINST HUMANITY (murder) punishableby Article 3(a) of
Stature
of theTribunal;
and

COUNT

10

VIOLATIONS

OF

ARTICLE

3 COMMON

TO

THE

GENEVA

CONVENTIONS,
as incorporated
by Article4(a)(murder)
of theStatuteof tbeTribunal.

Counts1 I-~2
(CrimesAgainstHumanity)
(Violations
of Article3 commonto the GenevaConventions)

By hisactsin relation
to thebeatings
of U, V, W, X, Y andZ as described
in paragraphs
16, 17, 21, 22 and 23, Jean Paul AKAYESUcommitted:

COUNT 11 :CRIMES AGAINSTHUMANITY(torture),punishableby Article3(f) of
Statute
of theTribunal;
and

16
COUNT

12:VIOLATIONS

OF ARTICLE

3 COMlVlON

TO

THE

GENEVA

CONVENTIONS,
as inco,’porated
by A,’ticle
4(a)(cruel
treatrnent)
oftheStatute
oftheTribunal.

Inaddition
and/or
inthealternative
to hisindividual
responsibility
under
Article
6(1)
theStatute
of theTribunal,
theaccuse&
is individually
responsible
underArticle
6(3)of the
Statute
of theTribunal
forthecrimes
alleged
in Counts
13 through
15.UnderArticle
6(3),
individual
is c,iminally
responsible
as a superior
foractsof a subordinate
if he or sheknewor
hadreasonto knowthatthesubordinate
wasaboutto commitsuchactsor haddoneso andthe
superior
failed
to takethenecessary
andreasonable
measures
to prevent
suchactsor to punish
/-,

theperpetrators
thereof.

Counts13-i5
(CrimesAgainstHumanity)
(Violations
of Article3 commonto theGenevaConventions)

By hisactsin relation
to theevents
at thebureau
communal,
as described
in paragraphs
12(A) and 12(B), Jean Paul AKAYESUcommitted:

COUNT13:CRIMESAGAINSTHUMANITY(rape),punishable
by Article3(g) of the Statute
of theTribunal;
and

COUNT 14: CRIMESAGAINSTHUMANITY,( other inhumaneacts),punishableby Article
30)of theStatute
of theTribunal;
and

COUNT

15:VIOLATIONS

CONVENTIONS

OF

ARTICLE

3 COMMON

AND OF ARTICLE 4(2)(e) OF ADDITIONAL

TO

THE

GENEVA

PROTOCOL

2,

incorporated
by Article
4(e)(outrages
uponpersonal
dignity,
in particular
rape,degrading
humiliating
treatment
andindecent
assault)
of theStatute
of theTribunal.

17
(Si~ned)
Louise Arbour
Prosecutor

i
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1.3.Jurisdiction
oftheTribunal

7.

Thesubject-matter
jurisdiction
oftheICTRissetoutin Articles
2,3and4 oftheStatute:

Article2: Genocide

1.

TheInternational
Tribunal
forRwanda
shallhavethepowerto prosecute

persons
committing
genocide
as definedin paragraph
2 of thisarticleor of
committing
anyoftheotheractsenumerated
in paragraph
3 of thisarticle.

2.

Genocide
meansany of the following
actscommitted
withintentto

destroy,
inwhole
orinpart,
a national,
ethnical,
racial
orreligious
group,
assuch:

a)
b)

Causing
serious
bodilyor mental
harmto members
of thegroup:

c)

Deliberately
inflicting
on thegroupconditions
of lirecalculated

Killing
members
of thegroup;

to bring
aboutitsphysical
destruction
in wholeorin part;

3.

d)

Imposing
measures
intended
to prevent
births
within
thegroup;

e)

Forcibly
transferring
children
of thegroupto another
group.

Thefollowing
actsshallbe punishable:

a)

Genocide;

b)

Conspiracy
to commitgenocide;

c)

Direct
andpublicincitement
to commitgenocide;

d)

Attemptto commitgenocide;

e)

Complicity
in genocide.
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Article3: CrimesagainstHumanity

TheInternational
Tribunal
forRwanda
shallhavethepowerto prosecute
personsresponsible
for the following
crimeswhen committed
as partof a
widespread
or systematic
attackagainst
anycivilian
population
on national,
political,
ethnic,
facial
or religious
grounds:

A’%

a)

Murder;

b)

Extermination;

c)

Enslavement;

d)

Deportation;

e)

Imprisonment;

f)

Torture;

g)

Rape;

h)

Persecutions
on political,
racial
andreligious
grounds;

i)

Otherinhumane
acts.

Article4: Violations
of Article3 commonto the GenevaConventions
andof Additionai
Protocol
II

TheInternational
Tribunal
forRwanda
shallhavethepowerto prosecute
persons
committing
or ordering
tobecommitted
serious
violations
of Article
3
commonto theGenevaConventions
of 12 August1949fortheProtection
of War
Victims,
andof Additional
Protocot
II thereto
of 8 June1977.Theseviolations
shall
include,
butshall
notbelimited
to:

a)

Violence
to lire,health
andphysical
or mental
well-being
of persons,
in
particular
murder
aswelIas crueltreatment
suchastorture,
mutilation
or
anyformof corporal
punishment;

b)
e)

Collective
punishments;
Taking
of hostages;

,2~/g
2O

d)

Actsof terrorism;

c)

Outrages
uponpersonal
dignity,
in particular
humiliating
anddegrziding
treatment,
rape,enforced
prostitution
andanyformof indecent
assault:
Pillage;

g)

The passingof sentences
and thecarrying
outof executions
without
previous
judgment
pronounced
by a regularly
constituted
court,
affording
ailthejudicial
guarantees
whicharerecognised
as indispensable
by
civilised
peoples;

h)

8.

Threats
to commit
anyof theforegoing
acts.

Inaddition,
Article
6 states
theprinciple
of individual
criminal
responsibility:

Article6: Individual
Criminal
Responsibility

1.

A person
whoplanned,
instigated,
ordered,
committed
or otherwise
aided

andabetted
in theplanning,
preparation
or execution
of a crimereferred
to in
articles
2 to 4 of thepresent
Statute,
shalIbe individually
responsible
forthe
crime.

2.

Theofficial
position
of anyaccused
person,
whether
as Headof Stateor

Government
or as a responsible
Government
official,
shallnotrelievesuch
person
of criminal
responsibility
normitigate
punishment.

3.

Thefactthatanyof theactsreferred
to in articles
2 to 4 of thepresent

Statute
wascommitted
by a subordinate
doesnotrelieve
hisor hersuperior
of
criminalresponsibility
if he or she knew or had reasonto know thatthe
subordinate
wasaboutto commit
suchactsor haddoneso andthesuperior
failed
to takethenecessary
andreasonable
measures
to prevent
suchactsor to punish
theperpetrators
thereof.

4.

The fact that an accusedpersonactedpursuantto an orderof a

Governmentor of a superiorshallnot relievehim or her of criminal

21
responsibility,
but may be consideredin mitigationof punishmentif the
International
Tribunalfor Rwandadetermincs
thatjusticeso requires.

/,.,
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1.4.TheTrial

1.4.1.Procedural
Background

9.

Jean-Paul
Akayesuwas arrestcd
in Zambiaon 10 October1995.On 22 November
1995,

theProsecutor
of the Tribunal,
pursuant
to Rule40 of the Rules,requested
theZambian
authorities
to keepAkayesu
in detention
fora period
of 90 days,whileawaiting
thecompletion
oftheinvestigation.

10.On 13 Febmary
1996,thethenProsecutor,
Rich~u’d
Goldstone
’~,submitted
an Indictment
against
Akayesu,
whichwas subsequently
amended
on 17 June1997.It contains
a totalof 15
counts
covering
genocide,
crimesagainst
humanity
andviolations
of Article
3 Commonto the
1949GenevaConventions
and Additional
Protocol
II of 1977thereto.
Morespecifically,
Akayesuwasindividually
chargedwithgenocide,
complicity
in genocide,
directand public
incitement
to commitgenocide,
extermination,
murder,
torture,
crueltreatment,
tape,other
inhumaneactsand outrages
upon personal
dignity,
whichhe allegedly
committed
in Taba
commune
of whichhe wasthebourgmestre
at thetimeof thealleged
acts.

I l. The Indictment
was confirmedand an arrestwarrant,accompanied
by an orderfor
continued
detention,
wasissued
by JudgeWilliam
H. Sekule
on 16 Febmary
1996.Thefollowing
week,theIndictment
wassubmitted
by theRegistrar
to theZambian
authorities,
tobeserved
upontheAccused.
Akayesu
wastransferred
to theDetention
Facilities
of theTribunal
in Arusha
on 26 May1996,wherehe is sti~ldetained
awaiting
judgment.

12.The initial
appearance
of theAccused,
pursuant
to Rule62 of the Rules,tookplaceon
30 May1996in thepresence
of hiscounselbeforeTrialChamber
I, composed
of JudgeLaïty
Kama,presiding,
JudgeLennart
Aspegren
and JudgeNavanethem
Pillay.
Theprosecution
team,

On10ctober
1996,
Louise
Arbour
succeeded
Richard
Goldstone
asProsecutor
oftheTribunal.

___777/4....
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ledby Honoré
Rakotomanana
<~,Deputy
Prosecutor
of theTribunal,
wascomposed
of Yacob
Haile-Mm’iam,
Mohamed
Chande
Othman
andPierre-Richard
Prosper
~°.TheAccused
pleaded
notguilty
toailthecounts
against
him.Onthesaine
date,
theChamber
ordered
thecontinued
detention
of theAccused
while
awaiting
histrial
N.Simultaneous
interpretation
in French
and
English,
andwherenecessary
Kinyarwanda,
wasprovided
at thehearings.

13.

TheAccused
having
beenroundindigent
by theTribunal,
in accordance
withthe

provisions
of theDirective
on Assignment
of Defence
Counsel
e,theRegistrar
of theTribunal
assigned
Johan
Scheers
asdefence
counsel
fortheAccused
andcounsel’s
feeswerepaidbythe
Tribunal.
Bya decision
of31 October
1996,
theChamber
directed
theRegistrar
oftheTribunal
towithdraw
theassignment
of Johan
Scheers
as defence
counsel
forAkayesu,
pursuant
to Article
19 of theDirective
on Assignment
of Defence
Counsel,
andto immediately
assign
Michael
Karnavas
as thenewdefence
counscl
fortheAccused.
In thesamedecision,
theChamber
postponed
thetrial
until
9 January
1997,
altherequest
oftheAccused
~~.On20Novecaber
1996,
theChamber
granted
a request
fora further
change
of defence
counsel
filed
by theAccused
on
l.i November
1996,
pursuant
to Article
19of theDirective.
On 9 January
1997,
theRegistrar
assigned
Nicolas
Tiangaye
andPatrice
Monthé,
whoserved
as defënce
counsel
fortheAccused
until
theendof thetrial.
On16January
I997,
theChamber
rejected
a third
motion
forchange

On 26 April1997,Bernard
AchoMunasucceeded
HonoréRakotomanana
as DeputyProsecutor
oftheTribunal.
10

Besides
thepeople
already
mentioncd,
theProsecutor
wasrepresented
during
thetrial
byPatricia
Viseur
Sellers,
JamesK. Stewart,
LucC6té,SaraDareshori
andRosette
Muzigo-Morrison.
Il

Decision:
OrderforContinued
Detention
Awaitin=
Trial,
TheProsecutor
v.Jean-Paul
Aka}esu,
CaseNo.ICTR-96-4-T,
TrialChamber
I, 30 May1996.
12

ICTR]2/L.2
13

Decision
Concerning
a Replacement
ofan Assigned
Counsel
andPostponement
of theTrial,
The
Prosecutor
v. Jean-Paul
Akayesu,
CaseNo.ICTR-96-4-T,
31 October
1996
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of defence
counsel
filedby theAccused
on 9 January
1997
~~.Thedecision
of 16 January
1997
alsoputan endto theinterim
measures
adopted
by theChambcr
on 13 January
1997;temporarily
authorizing
theAccused
to cross-examine
thewitnesses
himself,
alongwithhistwocounsel.

14. On 27 May I996.thethencounselforthe Accused,
JohanScheers,
fileda preliminary
motionunderRule73 of theRules
~5, requesting
the Chamber
to (i)rulethattbecriminal
proceedings
wereinadmissible
forreasons
of flagrant
violations
of therights
of Defence;
(ii)
orderthehearing
of witnesses
andthatDefence
investigations
be conducted;
(iii)exclude
from
theproceedings,
ailindirect
witnesses
to theactsforwhichtheAccused
is charged;
and(iv)order
therelease
of theAccused
pending
thetrialon themerits.
During
theoralpresentation
of tbe
motionat the hearing
of 26 September
1996,however,
theDefenceraisedissuesbeyondthe
framework
of thesaidmotion
by advancing
complaints
regarding,
on theonehand,thedetention
conditions
of theAccused
during
hisimprisonment
in Zambia
and,on theotherhand,thedelay
by theProsecutor
in disclosing
theIndictrnent
andsupporting
material.
In itsdecision
of 27
September
1996
t~’,theChamber
rejected
theentire
motionon thegrounds
thattheobjections
raised
by theDefence
andthemanner
in whichtheywerepresented,
didnotprovide
sufflcient
basisfortheChamber
to ruleon themeritsunderRule73 of theRules.Thatsaineday,the
Chamber
adjourned
thetrialat therequest
of theDefence
and set31 October
1996
~7 as tbe
official
opening
dateofthetriai
onthemerits.

15.

On 29 October1996,theChambergranted
the Prosecutor’s
motionof 23 October
i996

fortbetransfer
of a witness
detained
in Rwanda
in orderforhimto testify
before
theTribunal.

Decision
ontheRequest
oftheAccused
forReplacement
ofAssigned
Counsel,
TheProsecutor
Jean-PauIAkayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,16January
1997.
Asadopted
on5 July1995
Decision
onthePreIiminary
Motion
Submined
bytheDefence
ontheFormoftheIndictment
and
Exclusion
ofEvidence.
TheProsecutor
v.Akayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,27
September
1996.
Decision
onPostponement
oftheTrial,
TheProsecutor
v.Akayesu,
Case
No.ICTR-96-4-T,
Trial
Chamber
I,27September
1996.
However,
atthehearing
of31October.
thebeginning
ofthetrial
waspostponed
to9 January
1997attherequest
oftheDefence.
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A similar
motion
by theDefence,
filedon 30 October
1997,wasgranted
by theChamber,
it being
ordered
thatthreewitness~s
thendetained
in Rwanda
be transferred
to theTribunal-’s
Detention
Facilities
fora period
of hotmorethantwomonths
so as to testify
in thetrial
~s.However,
two
subsequent
requests
by theDefence
forthetransfer
andappearance
in courtof riveandthirteen
witnesses
detained
in Rwanda
respectively
wererejected,
on thebasis,interalia,thatthe
Defencewas unableto demonstrate
how the appearance
of each witnesswas undoubtedly
material
in thediscovery
ofthetruthor thattheconditions
stipulated
in Rule90bis(b)of the
Ruleshadbeenmet
~9.

16.

Besidesthe above-mentioned
motions,
severalpre-trial
motionswerefiledby the

Defence,
including
a motion
forthedefendant
to sitat counseI
table
during
trial,
a motion
foran
expedited
in camerahearing
regarding
Prosecutorial
misconduct
anda motionto compelthe
Prosecutor
to conduct
a faitandjustinvestigation.
Thesemotions
werenotgranted.

17.

Thetrialof theAccused
on themerits
openedon 9 January
1997beforeTrialChamber

I, composed
of JudgeLal"tyKama,presiding,
JudgeLennartAspegren
andJudgeNavanethem
Pillay.
Pursuant
to Rule84 of theRules,HonoréRakotomanana
andYacobHaile-Mariam
made
theopening
statement
fortheProsecutor,
whichwasfollowed
by theopening
statement
forthe
Defence,
madeby Nicolas
Tiangaye
andPatrice
Monthé.
During
theinitial
phaseof thetrial
whichtookplaceover26 trialdaysuntil24 MayI997,22 witnesses,
including
riveexpert
witnesses,
testified
fortheProsecutor.
Subsequent
to thepresentation
of theProsecutor’s
evidence,
an in camera
status
conference
washeldafterwhichtheChamber,
at therequest
of the
Defence,
adjourned
thetrialuntil29 September
1997.

18

Order
forTemporary
TransI?r
ofThree
Detained
Witnesses
Pursuant
toRule
90bis
oftheRulcs
ofProcedure
andEvidence,
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNO.ICTR-96-4-T,
Trial
Chamber
I, 31October
1997
L9

Decison
ona Motion
fortheAppearance
andProtection
ofWimesses
CaIled
bytheDefence,
The
Prosecutor
v.Jean-Paul
Akayesu,
CaseNO.ICTR-96-4-T,
Trial
Chamber
I,9 February
1998.
& Decision
ontheMotion
for(heTranst?r
andProtection
ofDefencé
Witnesses,
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNO.ICTR-96-4-T,
Trial
Chamber
I.26February
1998
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18.

AilProsecutor
andDefence
eye-wimesses
mquiring
protection
benefited
frommeasums

guaranteeing
theconfidentiality
of theirtestimony
2°.No information
whichcouldin anyway
identify
thewitnesses
wasgiven.Duringthehearings,
letters
of thealphabet
wereusedas
pseudonyrns
to referto protected
witnesses
andscreens
isolated
thesaidwitnesses
fromthe
public,
butnotfromtheAccused
andhiscounsel.
OneDefence
wimesswasheardin camera.

19.

On 13 January
1997,as an interim
measure
pending
a Chamber
decision
on a request
by

the Accusedforthe replacement
of his counsel,
Akayesuwasauthorized
by the Chamberto
cross-examine,
alongwithhisassigned
counsel,
prosecution
witnesses.
Thepertinent
decision
was renderedon 16 January19972~,wherebythe requestfor replacement
of Counselwas
dismissed
andtheinterim
measure
terminated.

20.

Most of the Rwandanwimessesspokein Kinyarwanda
and theirtestimonies
were

interpreted
intothetwoworking
languages
of theTribunal
(French
andEnglish).
By Decision
of 9 MarchI998,theChamber
dismissed
a Defence
motion,
basedon Rule91 of theRules,to
direct
theProsecutor
to investigate
an alleged
falsetestimony
by prosecution
witness
"R".The
Chamber
foundthatfortheDefence
to raisedoubts
as to thereliability
of statements
madeby
a witness,
wasnotby itself
sufficient
to establish
strong
grounds
forbelieving
thatthewitness
maybaveknowingly
22.
andwilfully
givenfalsetestimony

21.Duringthe hearingof 23 January1997,theChamberrequested
theProsecutor,
in view
of theexceptionat
nature
of theoffences,
to submit
ailwritten
witness
statements
already
made

2O

Decision
onthepreliminary
motion
submitted
bytheProsecutor
forprotective
measures
l’or
witnesses,
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNo.ICTR-96-4-T,
27September
1996.
21

Ibid
14
22

Oraldecision.
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,
9 March
1998,
written
decision
issued
on24March
1998.
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available
by herto theDefence.
TheProsecutor
objected
to therequest;
hencetheChamber,
by
a decision
rendered
on 28 January
1997,pursuant
to Rules89(A),89(C)and98 of theRules,
ordered
theProsecutor
to submit
aliavailablc
written
witness
statements
to theChamber
in the
caseandthatallsuchstatements
to whichreference
hadbeenruadeby either
theProsecutor
or
theDefence
shallbe admitted
as evidence
andformpartof therecord.
However,
thiswassubject
to thecaveat
thatdisclosure
of ailthewritten
statements
didnotnecessarily
entail
their
admissibility
2~.
as evidence

22.

On 4 February
1997,the Prosecutor,
who hadhot yet complied
withthe orderof 28

January
1997,fileda motion
requesting
theChamber
to reconsider
andrescind
thesaidorder.
TheProsecutor
submitted,
#~teralia,thattheorderof 28 January
1997represented
an unjustified
change
in theestablished
order
forproduction
ofevidence
andthusdidnotsatisfy
theprovisions
of Rule85,thatRule98 simply
allows
theChamber
toordertheproduction
of specific
additional
evidence
andnotthedisclosure
of ailtheevidence,
thatit involves
theChamber
in theprocess
of disclosure
and,in actual
fact,
circumvents
Rule66 (A),andthattheorder
is prejudicial
to the
parties.On 6 march1997,the Chamberdeclared
the Prosecutor’s
motiongroundless,
and
expressed
surprise,
inthecircumstances,
at receiving
a motion
asking
it toreconsider
andrescind
itsorder,
instead
of a motion
forclarification.
TheChamber
specified
in itsdecision
thatthe
orderof 28 January
1997couldonlybe interpreted
withrespect
to thewitness
statements
already
communicated
to theDefence
24.On 16 April1997,theProsecutor
fileda noticeof intentto
complywiththeChamber’s
orderto submitwitness
statements.

23.As stated
above,
24 May1997marked
theendof thefïrstpartof thetrialof theAccused
withthetestimony
of thelastprosecution
witness.
However,
on 16 June1997,theProsecutor
submitted
a request
to bringan expedited
oralmotion
before
theChamber
seeking
an amendment

23

Decision
bytheTribunal
onitsRequest
fotheProsecutor
to Submit
theWrinen
Wimess
Statements,
TheProsecutor
v.Jean-PaM
Akayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,28
January
1997.
24

Decision
ontbeProsecutor’s
Motion
toReconsider
andRescind
theOrder
of18January
1997,
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
1,6 Match
1997~

28
of theIndictment.
During
thehearing
heldto thatendon 17 June1997,theProsecutor
sougbt
leaveto addthreefurther
Counts,
namely,
Count13:rape,a CrimeAgainst
HumanitS~,
punishable
underArticle3 (g) of the Statute,
Count14: inhumane
acts,a CrimeAgainstHumanity,
punishable
under
Article
3 (i)of theStature,
andCount
15:outrages
on personal
dignity,
notably
rape,degrading
andhumiliating
treatment
andindecent
assault,
a Violation
of Article
3 Common
to theGeneva
Conventions
andof Article
4(2)(e)
of Additional
Protocol
II,as incorporated
Article
4(e)of theStature.
TheChamber
granted
ieaveto theProsecutor
to amendtheIndictment
andpostponed
zS.
thedateforresumption
of thetrialto 23 October
1997

24.

Thesecond
phaseof thetrialstarted
on 23 October
1997withtheinitial
appearance
of

Akayesu
for thenewcountsin a publicsession
beforetheChamber.
TheAccused
pleaded
not
guilty
to eachof thenewcounts.
TheProsecutor
thenproceeded
to present
sixnewwitnesses,
including
aninvestigator
withtheOffice
of theProsecutor.
In ail,theProsecutor
put28 witnesses
on thestand
over31 trialdays.TheDefence,
foritspart,presented
itsevidence
overthecourse
of i2 trialdaysbetween
4 Novembcr
1997and13 March1998.It called
13 witnesses,
including
theAccused,
to thestand.
A totalof 155exhibits
weresubmitted
during
thetriaI.

25.During
thesecondphaseof thetrial,
theDefence
requested
andobtained
theissuance
of
a subpoenafor Major-General
RoméoDallaire,
formerforceCommander
of UNAMIR(United
NationsAssistance
Missionin Rwanda),
whoseimmunity
hadbeenpartially
liftedby the UN
»

Secretary-General,
to appear
as a witness
fortheDefence
26.TheChamber
alsogranted
leaveto
a representative
of theUnitedNationsSecretariat
to appearas an AmicusCuriaeto makea
statement
on thelifting
of theimmunity
Major-General
Romé0Dallaim
enjoys
by virtue
of his
positionas formerforceCommanderof UNAMIR
27.

25

Leave
toamend
theIndictment,
TheProsecutor
v.Jean-PaulAkayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,17June
1997.
26

Decision
ontheMotion
toSubpoena
a Witness.
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNo.
ICTR-94-T,
Trial
Chamber
I,19 November
1997.
27

Order
Granting
Leave
lbrAmicus
Curiae
toAppear,
TheProsecutor
v.Jean-Paul
Akayesu,
Trial

29

26.

However,
theChamber
didnotgranttheDefencc
motionfortheissuance
of a subpoena

fortwopersons
accused
before
theTribunal
to appear
as Defence
witnesses,
on thegrounds
that
theirfundamentat
rights,
as recognized
by Article
20(4)(g)
of theStatute,
wouldperhaps
violated,
andthatthere
would
be a riskthattheir
appearance
as witnesses
inthecasecouldcause
prejudice
to them
28.A further
Defence
motion
fortheappearance
of another
accused
as an expert
witness
wassimilarly
dismissed
:’».TheChamber
heldtherein
thattheimpartiality
ofthepotentiai
expert
witness,
whois accused
by theTribunal
forcrimes
related
to thosewithwhichAkayesu
is charged,
couldhotbe assured
andconsequently
thathedidnotfulfil
therequisite
conditions
forappearing
as an expertwitness.
Furthermore,
theChamber
foundthatforthisparticular
Accused
to be compelled
to appear
as an expert
witness
in thecasewouldbe prejudicial
to him
andcouldpossibly
violate
hisfundamental
rights,
as recognized
by theprovisions
of Article
20(4)(g)
of theStature
andArticle
14(3)(g)
of theInternational
Covenant
ofCivilandPolitical
Rights
of 1966.

27.

TheChamber
dismissed
a Defence
motion
fora sitevisitandtheconduct
of a forensic

anatysis
of theremains
of threealleged
victims.
TheChamber
foundthata newforensic
analysis
would
notbeappropriate
nor,in anycase,
instrumental
inthediscovery
of thetruth,
onthebasis,
interalia,thata numberof thepurported
massgraves,including,
without
a doubt,those
supposedly
in the vicinityof the Taba ’bureaucommunal’had beensubjectof previous
exhumations.
Moreover,
theChamber
feltthatthearguments
of theDefence
Counsel
in support
of themotion
werepertinent
mainly
to evaluating
thecredibility
of certain
witness
statements

Chamber
I,CaseNo.ICTR-96-4-T,
12February
1998.
28

Oraldecision
ona Motion
forSummonses
andProtection
ofWitnesses
Called
bytheDet~nce,
TheProsecutor
v.Jean-Paul
Akayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,17February
1998,
written
decision
23February
1998.
29

Decision
ona Defenee
Motion
[’orthnAppearance
ofanAceused
asanExpert
Wimess,
The
Prosecutor
v.Jean-Paul
Akayesu,
CaseNo.ICTR-96-4-T,
Trial
Chamber
I,9 March
1998.

30
andnotto showing
~n.
thenecessity
foran exhumation
andforensic
analysis,
as requested

28.

Noneof theparties
presented
witnesses
forrebuttal
purposes.
TheAccused
testified
in

hisowndefence
on 12 Match1998andwascross-examined
thenextdayby theProsecutor.
The
latter
presented
herfinalarguments
on 19 and23 March,
andtheDefence
presented
itsclosing
arguments
on 26 Match1998.Thetrialon the meritswas heldovera periodof 60 daysof
hearings,
since9 January
1997.Thecasewasadjourned
on 26 March1998fordeliberati°n
on
theJudgment
by the Chamber.

6

1.4.2.The Accused’s
lineof defence

29.TheAccused
haspleaded
notguilty
to ailcountsof thelndictment,
bothat laisinitial
appearance,
heldon 30 May1996,andat thehearingof 23 October
1997whenhe pleaded
hot
guiltyto eachofthenewcountswhichhadbeenaddedto theIndictment
whenit wasamended
on 17 June1997.

30.In essence,
theDefence
case- insofar
as theChamber
basbeenableto establish
it - is that
theAccused
didnotcommit,
orderorparticipate
in anyof thekillings,
beatings
or actsof sexual
violence
alleged
in theIndictment.
TheDefence
concedes
thata genocide
occurred
in Rwanda
andthatmassacres
of Tutsitookplacein TabaCommune,
butit arguesthattheAccused
was
helpless
to prevent
them,beingoutnumbered
and overpowered
by oneSilasKubwimana
andthe
Interahamwe.
TheDefence
pointed
outthat,according
to prosecution
witness
R, Akayesu
had
beenso harassed
by theInterahamwe
thatatonepointhe hadhadto fleeTabacommune.
Once
themassacres
hadbecome
widespread,
theAccused
wasdenuded
of ai1authority
andIackedthe
means
to stopthekillings.

30
Oral decisionon the DefenceMotionRequestingan Inspectionof the Site and the Conductof a
ForensicAnaIysis,The Prosecutorv. Jean-PaulAkayesu,Case No. ICTR-96-4-T,Trial Chamber
I, 17 February1998, wrinendecision3 March 1998.
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31.

TheDefenccclaimsthatthcChamber
shouldnotrequiretheAccused
to be a hero,to

havelaiddownhislire- as,forexample,
didthebourgmestre
of Mugina
- in a futile
attempt
to
prevent
killings
andbeatings.
TheDefcnce
alluded
to thefactthatGeneral
Dallaire,
in charge
of
UNAMIRand 2,500troops,wasunableto prevent
the genocide.
How,then,was Akayesu,
with
10 communal
policemen
at hisdisposal,
to fareanybetter?
Moreover,
theDefence
argue,no
bourgmestre
in the wholeof Rwandawas ableto preventthe massacres
in hisCommune,
no
matter
howwilling
he wasto do so.

32.

As foractsof sexualviolence,
theDefence
caseis somewhat
different
fromthatfor

killings
andbeatings,
in that,
whemas
forthelatter
theDefence
doesnotcontest
thatthere
were
killings
andbeatings,
it doesdenythatthere
wereactsofsexual
violence
committed,
at least
at
theBureauCommunal.
During
histestimony
theAccused
emphatically
denied
thatanyrapeshad
takenplaceat the BureauCommunal,
even whenhe was not there.The Chambernotesthe
Accused’s
emphatic
denial
of factswhicharenotentirely
within
hisknowledge.

33.As generalmmarks,
the Defence
aliudedto the fragility
of humantestimony
as opposed
to documentary
evidence,
andspecifically
referred
to theevidence
of Dr.Mathias
Ruzindana,
whohadtestified
aboutprobIems
in relying
on eye-witness
accounts
of Rwandans
~~.TheDefence
alsoraisedproblems
associated
withalleged
"syndicates
of informers",
in whichgroupsof
Rwandans
supposedly
collaborated
to concoct
testimony
against
a personforrevenge
or other
motives.
Thisallegation
is specifically
dealtwithbelow.

34.As regards
theAccused,
theDefence
pointed
outthat,though
theProsecutor
admitted
that
theAccused
hadopposed
massacres
before18 April1994,theProsecutor
couldnotdemonstrate
thathe wasa ~,enomdal
ldeol%,ue
, sinceonedidhotadopttheideology
of genocide
overnight.
Hence,theDefence
argued,
he couldnotbe convicted
of genocide.

31See’Evidentiary
Matters’.
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35.

~~

,,
{3,
In general,
theDefence
arguedthattheAccused
wasa scape~oat
, whoroundhimself

Accused
belotetheChamber
onlybecausc
he was a Hutuanda bourgmestre
at thetimeof the
massacres.

36.

Tuming
to thespecific
allegations
contained
in theIndictment,
theDefence
caseis that

therewasno changein Akayesu’s
attitude
or behaviour
beloteandaftertheMurambi
meeting
of 18 April1998.Bothbelote
andafter,
he attempted
to saveTutsilives.
Witness
DBBtestified
thattheAccused
gavea Tutsiwoman(witness
DEEX)a laissez-passer,
although
he couldnot
say whethertheaccusedknewat thetimethatthewomanwas a Tutsior not.WitnessDEEX
confirmed
thatshewasgivena laissez-passer
by theaccused.
Wimesses
DIXandDJXalsoheard
thatAkayesu
hadsavedTutsilives.

37.TheDefencealsocballenged
the premise
thattheMurambimeeting
of 18 April1994was
thekeyeventwhichledto a complete
changein theaccused’s
behaviour.
Since,theDefence
argued,
it hadnotbeenshownthatorders
fortheextermination
of theTutsiweregivenat the
Murambi
meeting
by theinterim
government,
it follows
thattheaccused
couldnothaveretumed
to hisCommune
a changed
manbecauseof thosenon-existent
orders.
TheDefencepointed
out
thatonlyonepmsecution
witness
andoneDefencewitness
hadattended
theMurambimeeting,
andthatneither
testified
thatan explicit
message
to killtheTutsihadbeengiven.

38.Regarding
theGishyeshye
meetingof 19 April1994,theDefence
arguedthattheaccused
wasforcedby theInterahamwe
to reada document
whichallegedly
mentioned
thenamesof RPF
accomplices,
butthattheaccused
triedto dissuade
thepopulation
frombeingincited
by the
document,
arguing
thatthemereappearance
of nameson a listdidnotmeanthatthepersons
namedwereaccomplices
of the RPF.The Defence
alsonotedfurther"contradictions"
in the
accounts
givenby witnesses
of theGishyeshye
meeting.

39.

As regards
thekillings
of theeightRundarefugees
andtheriveteachers,
theDefence

pointed
outthattheonlywitness
to these
killings
waswitness
K,andthattheaccused
had,atthe
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timeof hisinterview
by theOTPin Zambia,
citedwitness
K as a possible
Defence
witness.
It
begged
credulity
thattheaccused
wouldcontemplate
calling
as a Defence
witness
a person
whom
he knewhadseenhimordersuchkillings.

40.

Conceming
thekillings
of theKarangwa
brothers,
theDefence
argued
thattherewassuch

uncertainty
as tohowtheywerekilled,
andbywhatinstruments,
thata conviction
could
notstand
in the absenceof thesematerial
averments.
It was becauseof theseinconsistencies
and
uncertainties
thattheDefence
hadaskedforan exhumation
of thebodies,
whichhadnotbeen
granted.

41. The chargesof beatingsthe Defencecontestedon the groundsthat no medical
examination
hadbeenconducted
on thealleged
victims
to verify
thattheinjuries
whichthey
claimed
weresustained
as a result
of theaccused’s
actions
couldgenuinely
be so attributed.

42.

Thecharges
of offences
of sexualviolence,
theDefence
argued,
wereaddedunderthe

pressure
of public
opinion
andwerenotcredibly
supported
by theevidence.
Witness
J’saccount,
forexample,
of living
in a treeforoneweekafterherfamily
werekilled
andhersister
raped,
whileseveral
months
pregnant,
wassimply
notcredible
butrather
theproduct
of fantasy
the
Defence
32
claimed
- "ofinterest
to psychiatrists,
butnotjustice".
#,-,,
43.

TheChamber
hasconsidered
theDefence
caseextremely
carefully
andit willbe treated

herein thecourse
of making
thevarious
factual
andlegalfindings.
Thereis oneaspect
which,
however,
should
be dealtwithhere.

Putting
thecaseto a witness

44.In theDefence
closingargument,
Mr.Nicholas
Tiangaye,
madethesuggestion
thatsome,
if notall,of theProsecution
witnesses
whohadtestified
against
Jean-Paul
Akayesu
didso

32Hearing
of26March
1998,
p.61(French
version)

3.1
because
theywerecolluding
in a "syndicate
of informers"
whichwoulddenounce
a particular
individual
forpolitical
reasons
orin order
totakeoverhisproperty.
In thisconhection,
Mr.
Tiangaye
quotcd
ReneDegni-Segui,
thcSpecial
Rapporteur
of theCommission
on HumanRights
on Rwanda,who recounted
a storyof a demonstrably
innocent
Rwandanwho had been
denounced
by15 witnesses
as a participant
in thegenocide.
Mr.Tiangaye
concluded
thus:

"...therewerecasesof calumny
whichexisted
andwhichenabled
people
to denounce
others
regarding
their
participation
ingenocide
in order
to beabletotakeovertheir
property."
/-%
Mr.Tiangaye
thenwentonto say:

"So,whatdo wedo,Mr.President,
ladies
andgentlemen,
whenwitnesses
corne
to tell
liesbefore
theChamber,
whatdo ’’3
we 3
do?

45.

To theextent
thatDefence
counsel
invites
theChamber
to disbelieve
thetestimony
of

Prosecution
witnesses
because
theymaybelong
toa syndicate
ofinformers
orthattheymaybe
denouncing
Akayesu
inortier
totoEeoverhisproperty,
andthattheyhavetherefore
liedbelote
theChamber,
itistobenoted
thisisa very
serious
allegation
offalse
testimony
orperjury,
which
isa criminal
offence.
Indeed,
Defence
counsel
during
thecourse
ofthetrial
madea motion
for
a certain
prosecution
witness
tobeinvestigated
forfalse
testimony;
which
motion
wasrejected
ina Decision
ofthisTrial
Chamber
inwhich
itgaveitsreasons.
3«Thatmatter
doesnotconcern
theChamber
here.Whatis of concem
is whether
theChamber
should
giveanyweight,
in its
deliberations,
tothepossibility
raised
byDefence
counsel
thatprosecution
witnesses
mayhave
beenlyingforoneof theabove-mentioned
motives.

46.

TheChamber
holdsthat,as a blanket
allegation
t9 undermine
thecredibility
of
.’4

33 Transcript
of hearing
of26 March1998,p.17.
3-* See’Procedural
Background’
as relates
to Decision
on FalseTestimony.
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prosecution
wimesses,
thisallegation
cancarryno weight,
fortworeasons.
First,
an attack
on
credibility
which
is notparticulariscd
withrespect
toindividual
witnesses
is noat’gack
atalIon
thosewimesses’
credibility;
it is merely
a generalised
andunsubstantiated
suspicion.
Doubtcan
onlyarise
whemthecriteria
l:ordoubt
arcfulfilled.
Tostate
thatailprosecution
witnesses
should
be disbelievcd
because
someRwandan
witnesses
elsewhere
haveliedis simiku"
to saying,
"some
reoney
iscounterfeit,
therefore
ailmoney
mightbecounterfeit".
[f,andthisisthesecond
point,
theDefence
wishto challenge
prosecution
witnesses
as members
of an informer’s
syndicate,
or
to allege
thattheyarelyingin orderto be ableto confiscate
theaccused’s
property,
thenthe
Defence
mustlaythefoundations
forthatchallenge
andputthechallenge
to ttwwitness
in
question
during
cross-examination.
Thisis botha matter
of practicality
andof principle.
The
practical
matter
isthis:
iftheDefence
doesputtoa witness
theallegation
thathe islying
because
hewishes
totaketheaccused’s
property,
thenthismayelicit
a convincing
admission
or rebuttal.
The wimessmaybreakdownandreveal,by his wordsor demeanour,
thathe hasindeedbeen
lying
forthatpurpose;
altereatively,
hereayof fera convincing
rebuttal,
forexareple,
by pointing
outthattheaccused
hasno property
whichthewitness
couldwishto reisappropriate.
Either
way,
thematter
reight
be resolved.
To neverputthecrucial
question
to thewitness
is to deprive
the
Chamber
of sucha possible
resolution.
As a reatter
of principle,
itis onlyfaitto a witness,
whom
theDefence
wishes
to accuse
of lying,
to givehimor heran opportunity
to hearthatallegation
andtorespond
toit.
Thisis a fuieinCo,nmon
law,
35 butit is alsosimply
a matter
of justice
and
faireess
to victims
andwitnesses,
principles
recognised
in aillegalsystems
throughout
theworld.
/»,~,

47.It is tobenotedthatduring
thetrialtheDefence
didnotput,norevensuggest,
to a single
prosecution
witness
thathe or shewaslyingbecause
he or shehadbeendrawnintoa syndicate
ofinformers
andinstructed
asto howto testify
against
theaccused,
orthatthewitness
waslying
becausehe or shewishedto takethe accused’s
property.
In thesecircumstances,
Defence
counsel’s
attempt
in hisclosing
arguments
to tarallprosecution
witnesses
withthesamebroad

SeeAdrianKeane,TheModcrnLawof Evidence,
(Butterworths:
1989),p. 120:"A cross-examiner
whowishes
to suggest
to thejurythatthewimess
is hotspeaking
thetruthona particular
matter
mustlaya proper
foundation
by putting
thatmatter
tothewitness
so thathehasanopportunity
of giving
anyexplanation
whichisopen
to him",noting,
however,
thatthisisnota"hardandfast"rule.
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brushof suspicion
cannot
be accepted
by theChamber.
Thusthecredibility
of eachwitness
must
be assessed
on itsmerits,
taking
intoaccount
thewitness’s
derneanour
andthecongistency
and
credibility
or otherwise
oftheanswers
givenby himor berunderoath.

%
S,-,
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1.5. The Accused and his functionsin Taba (paragraphs3-4 of the
Indictment)

48.

Paragraphs
3 and4 of theIndictment
appearundertheheading,
"theAccused".
Taking

theseparagraphs
in turn,paragraph
3 readsas follows:

The Accused

3.

Jean Paul AKAYESU,born in 1953 in Murehesector,Taba commune,

servedas bourgmestre
of thatcommune
fromApril1993untilJonc1994.Prior
to hisappointment
as bourgmestre,
he wasa teacher
andschool
inspector
in Taba.

49.

The Chamber
confirms
paragraph
3, whichis commoncausebetween
theProsecution
and

tbeDefence.
Onthebasisofthe
evidence
presented
at trial,
theChamber
findsthefollowing
facts
havebeenestablisbed
withregard
to theAccused
generally.

50. The Accused,Akayesuwas born in 1953 in Murehesector,Taba communein Rwanda,
whemhe alsogrewup.He wasan active
athlete
in Tabaanda member
of tbelocalfootbNl
team.
In 1978he marrieda localwomanfrom the samecommune,
whom he had then knownfor ten
years.
Theyarestii1married
andbaverivechildren
together.

5 I.

Beforebeingappointed
bourgmestre
in 1993,theAccused
served
as a teacher
andwas

laterpromoted
to PrimarySchoolInspector
in Taba.In thiscapacity
he was in chargeof
inspecting
the educationin the communeand actedas head of the teachers.He would
occasionally
fillin as a substitute
teacher
andwaspopular
amongpupils
andstudents
of different
educational
levelsin the commune.
Generally
speaking,
the Accusedwasa wellknownand
popular
figure
in thelocalcommunity.

38
52.

Akayesubecamepolitically
activewithinthecommunein 1991and on I Julyof the

sameyear,
following
thetransition
intomultipartyisrn,
hewasoneof thesignatories
~.othestatute
and a foundingmemberof the new politicalparty R called,Mouvement
Démocratique
Républicain
MDRPolitically
thegoalof theMDRwasnotto be an extension
of thetraditional
MDR Parmehutu,
butratheran updatedversionthereof,
diametrically
opposedto the MRND.
The MDRfocusedon pointing
outthe errorsof theMRNDsuchas delaysin the provision
of
infrastructure,
roads,
schools,
health
facilities,
lackof electricity,
etc..
Eventually,
Akayesu
was
elected
localpresident
of theMDRin Tabacommune.
A sizeable
proportion
of thepopulation
in Tababecamemembersof the MDR, and as the partygrew,a certainanimosity
between
members
of theMDRandtheMRNDbeganto appear,
resulting
in several
actsof violence.
The
otherparties
within
theCommune,
thePartiSocial
Démocratique,
PSDandthePartiLibéral,
PL
cooperated
withtheMDRbut,liketheMDR,bothparties
experienced
similar
difficulties
in
cooperating
with the MRND.

53.

On a personal
level,Akayesuwasconsiderêd
a manof highmorals,
intelligence
and

integrity,
possessing
thequalifies
of a leader,
whoappeared
to havethetrustof thelocal
community.
Theseabilities
werein alllikelihood
themainreasons
whydifferent
groups
in the
commune,amongothersthe leadersof the MDR, communalrepresentatives
and religious
leaders,
considerêd
Akayesu
a suitable
candidate
forbourgmestre
in Tabaforthe1993elections.
TheAccused
himself
admits
to having
beenreluctant
to mn forthepostof bourgmestre,
butwas
pressured
intocandidacy
by theaforementioned
groups,
according
to several
witnesses,
including
Akayesuhimself.

54.

In April1993,Akayesu
was elected
bourgmestre
afteran election
contested
by four

candidates.
He thenservedas bourgmestre
of TabaCommunefromApril1993untilJune1994.
According
to theAccused,
theduties
of a bourgmestre
werediverse.
In short,
he wasin charge
of thetotallifeof thecommune
in termsof theeconomy,
infrastructure,
markets,
medical
care
andtheoverall
social
life.Traditionally
theroleof thebourgmestre
hadalways
beento actas the
representative
of thePresident
in thecommune.
Therefore
thearrival
of multipartyism
didnot
particularly
change
theconsiderable
amount
of unofficial
powers
conferred
uponthebourgmestre

39
by thepeoplein thecommune.
Thebourgmestre
wasthe leaderof the communeand commonly
treated
withgreatrespect
anddeferencc
by thcpopulation.

55.

In TabaCommune,
Akayesuplaycda majorrolein Icadingthe people.He wouldgive

adviceon various
matters
concerning
sucurity,
economics
or on thesocialwell-being
of tbe
citizens.
Hisadvice
wouldgenerally
bu followed
andhe wasconsidered
a father-figure
or parent
of the commune,to whom peoplewouldalso comefor informaladvice.Aftera periodof
economic
difficulties
in TabaCommune
dueto corruption
undertheprevious
administration,
a
cleardifference
couldbe detected
wbenAkayesu
tookoffice,
as people
wouldnowsettle
their
debtstrusting
thenew administration.
According
to thoseof his colleagues
appearing
as
witnesses
beforetheChamber,
Akayesu
wasperforming
bistaskas bourgmestre
well,priorto
theperiod
whichis thesubject
of tbelndictment.

56.

Paragraph
4 of theIndictment
readsas follows:

4.

As bourgmestre, Jean Paul AKAYESU was charged with the

performance
of executive
functions
andtbemaintenance
of publicorderwithin
hiscornmune,
subject
to theauthority
of theprefect.
He hadexclusive
control
overthecommunal
police,
as welias anygendarmes
putat tbedisposition
of the
commune.
He wasresponsible
fortheexecution
of lawsandregulations
andthe
administration
ofjustice,
alsosubject
onlytotheprefect’s
authority.

57.TheChamber
findsil necessary
to explore
in somedetailthepowersof thebourgmestre
and,in particular,
to distinguish
between
thedefizcto
andde jurepowers
of a bourgmestre.
In
so doing,
theChamber
willalsodealwiththeallegation
in paragraph
2 of theIndictment
which
reads,
"InRwanda,
thebourgmestre
is themostpowerful
figurein thecommune.
Hisde facto
authority
in theareais significantly
greater
thanthatwhichis conferred
uponhimde jure".

Background

40

58.

A communeis governedby a bourgmestre
in conjunction
withthe communalcouncil

whichis composed
of representativcs
ofthediffcrent
sectors
in thecommune.
Belowthesectors
arethecelMes
andat thelowest
levelaretheunitsof tenhouseholds.
Thelatter
twoarereally
partystructures,
rather
thanadministrative
subdivisions.

59.

Befomtheadventof multi-partyism,
appointment
andmmovalof a bourgmestre
wasthe

prerogative
of theStatePresident,
political
loyalty
beingthecriterion.
Thebourgmestre
wasthe
representative
of thecentral
government
in thecommune
butembodied
at the sainetimethe
commune
ms a semi-autonomous
unit.In thatcapacity,
he would,
forexample,
arrange
contracts
or represent
thecommune
in court.
He alsohadtheauthority
to allocate
theresources
of the
commune,
including
theland.He hadthesoleresponsibility
andauthority
overthecommunal
policeandcouldcalluponthenational
gendarmerie
to restore
order.In addition,
he wasa
judicial
officer.
Moreover,
as thetrusted
repmsentative
of thePresident,
he hada series
of
unofficial
powers
andduties,
to suchan extent
thathewasthecentral
person
in thedaily
lifeof
theordinary
people.Citizêns
neededhis protection
in orderto function
in society.
The
bourgmestre
heldconsiderable
swayoverthecommunal
councii.
Although
an elected
body,the
council
waslessa representative
bodyof theinterest
of thepopulation
thanit wassimply
a
channeI
forpassing
orders
downto thepeople.

60.Theintroduction
of multipartyism
in 1991haditseffecton thelocalandnational
power
structures
from1992onwards.
TheMRNDhadto sacrifice
theadvantages
whichit enjoyed
when
< ....

it wastheSiamese
twinof theadministration.
A numberof bourgmestres
wereremoved
on the
adviceof a pluralistic
evaluation
commission.
Thesubsequent
localelections
werea clear
victory
fortheopposition.
Otherbourgmestres
weresimply
ousted
by militia
of an opposition
party.
Sincethen,thebourgmestres
wereno longer
necessarily
therepresentatives
of theState
President
or ofthecentral
authority.
Instead,
theybecame
primarily
therepresentatives
of their
political
party
at thelocal
level.
Butinanycase,
theywould
still
remain
themostimportant
local
representatives
of powerat thecentre.

De jure powers

z

,4.1

61.

The officeof bourgtnestre
in Rwandais similarte the officeof tnairein Franceor

bourgmestre
in Belgium
3~.It is an executive
civilian
positionin the territorial
administrative
subdivision
of commune.The primaryfunctionof the bourgmestre
is te executethe lawsadopted
by the communallegislature,
i.e.,the electedcommunalcouncii
37. He "embodiesthe communal
’’3~.
authority

The communaladministration

62.

The relationship
betweena bourgmestre
and the communalworkforceis speltout in the

bodyof law whichis calledadministrative
Iaw in CivilLaw countries
(as opposedto labourlaw
which regulatesemploymentin the privatesector).The bourgmestrebas the powerto hire
(appoint)and tire (remove)communalemployeesafteradvicefromthe communalcouncil
3’».The
Presidentof the Republicdecreesby law the legalstatus(rightsand duties)of the communal
personnel.Althoughthe legalsituation(administrative
law) may be very differentfrom the
privatesector(labouriaw),it is very much a reIationship
of employerand employeeand,
therefore,
strictly
limitedto the scopeof the employment.

36

InFrance,
Belgium
andRwanda,
thebourgmestre
hasbasically
a threelMd
function:
(1)head

thecommunal
administration;
(2)officier
del’état
civil;
and(3)maintaining
and/or
restoring
thepeace.
37

Loidu23 novembre
1963surl’organisation
communale
(reprinted
inCodeset LoisduRwanda,

Reyntjens,
F.etGorus,
J.(eds.),
1995).
Article
58:Lebourgmestre
est,d’une
manière
générale,
chargé
d’exécuter
lesdécisions
duConseil
communal[...]
However,
incaseofurgency,
tbebourgmestre
canissue
police
regulations
andimpose
sanctions
l’orviolations
(article
61).Furthermore,
healwaysbasthepower
tearrest,
fora maximum
of48hours,
anyperson
whobreaches
thepeace
(article
62).
38

Article
56:Lebourgmestre
està la foireprésentant
du pouvoir
centrale
danslacommune
et

personnification
del’autorité
communale.
39

Article
93:Lepouvoir
d’engagement,
desuspension
etderévocation
appartient
au bourgmestre

après
avisdu Conseil
communal
conti3rmément
auxinstructions
duMinistre
del’intérieur.

42

The commtma[police

63.

Thebourgmestre,
without
bcinga partof thecotnmunal
police,
hasultimate
authority

overit andis entircly
4°
responsible
foritsorganisation,
functioning
andcontrol.

64.

Thecommunal
police
is a civilian
policewhosemembers
do notrailunderthemilitary

penaIcode.Sanctions
andprocedures
forsanctions
arethesubject
of administrative
law.A
bourgmestre
basonlydisciplinary
jurisdiction
(e.g.blame,suspension)
overhiscommunal
police.

65.

Although
thelawstates
thatonlythebourgmestre
hasauthority
overthepolice
4~,he is,

however,
hOtitscommander.
Article
108of theLoisurl’organisation
communale
states,
"Le
commandement
de la Policecommunale
est assuréparun brigadier
placésousl’autorité
du
bourgmestre".
Therefore,
therelationship
between
thebourgmestre
andthecommunal
policeis
comparable
to therelationship
betweena Minister
of Defenceand tbe HighCommandof the
armedforces.

66.

In caseof public
disturbances,
theprefect
canassume
direct
control
overthecommunal

Loisurlapolice
communale
du4 octobre
1977
(arrêté
présidentiel
° 285/03)
reprinted
(
n odes
Ci
etLois
duRwanda,
Reyntjens,
F.etGorus,
J.(cds.),
1995)
Article
I : LaPolice
communale
estunelk~rce
constituée
auniveau
delacommune.
Elle
estplacée
sous
l’autorité
dubourgmestre
quil’utilise
dans
satâche
demaintien
etderétablissement
del’ordre
public
et
d’exécution
deslois
etdesrèglements.
Article
4:Lebourgmestre
assume
l’entière
responsabilité
del’organisation,
dufonctionnement
etducontrôle
ducorps
delaPolice
communale.
Ilestaidé
dans
cette
tâche
parlebrigadier.
4i

Article
104oftheLoisurl’organisation
communale’.
Lebourgmestre
a seul
autorité
surlesagents

delaPolice
communale
[...l

43
4:
potice.

GendarmerieNationale

67.

Paragraph
4 of the [ndictment
statesthatAkayesuas a bourgmestre
had exclusive
control

over the communalpoliceas well as any gendarmesput at the disposalof the commune.

68.

Tbe Gendarmerie
Nationaleis a militaryforcewhosetaskit is to maintainpublicorder

whenitisrequested
4~.
to do so

69.

It is the prefect,not the bourgmestrewho can request the interventionof the

Gendarmerie
44. The Gendarmesput at the disposalof the communeat the requestof the prefect
operateunder the bourgmestre’s
authority
4s. It is far fr0m clear,however,that in such
circumstances
~
a bourgmestre
would have commandauthorityover a militaryforce)

.a2

Article
104[...]
Toute~~is,
encasdecalamité
publique
oulorsque
destroubles
menacent
d’éclater

ouontéclaté,
lepréfet
peutréquisitionner
lesagents
delaPolice
communale
etlesplacer
soussonautorité
directe.
43

Décret
loidu23 janvier
1974surla cr&ttion
delaGendarmerie
Nationale
Article
3:LaGendarmerie
Nationale
estunelbrce
armëeinstituée
pourassurer
lemaintien
de

l’ordre
etdel’exécution
desloi.
Article
4:Lesfonctions
dela Gendarmerie
Nationale
ontuncaractère
à lafoispréventif
et
répressif.
Elles
sedivisent
enfonctions
ordinaires
etfonctions
extraordinaires.
Lesfonctions
ordinaires
sontcelles
quelaGendarmerie
Nationale
remplit
envertu
delaloisansréquisition
préalable
del’autorité.
Lesfonctions
extraordinaires
sontcelles
quela Gendarmerie
Nationale
nepeutremplir
quesurréquisition
de
l’autorité
compétente.
44

Article
103:[...]
Enoutre,
lepréfet
peutmettre
à ladisposition
delacommune
deséléments
de

laPolice
Nationale.
[actuellement,
ilfautsansdoute
lire:
laGendarmerie
Nationale[
Article
I04:Le bourgmestre
a seulautorité
surlesagents
de la Police
communale
et,par
délégation
depréfet,
surleséléments
delaPolice
Nationale
[lire:
Gendarmerie
Nationale[
misà ladisposition
de
la commune.
46

Article
39delaIoissurlaGendarmerie
Nationale:

44
Powerso fa bourgmestre
in timesof waror national
emergency

70.

Apartfromasking
theprefect
to request
theGendarmerie
to intervene
(mq~ra),
thereare

fewlegalprovisions
on thepowcrs
of a bourgmestre
in timesof waror national
emergency.

71.A decreeof 20 October1959(bythe Belgian
authorities)
on the stateof emergency
apparently
stilI
on thebooks.
It gives
thebourgmestre
thepower,
oncethethestateof emergency
hasbeendeclared,
7
to ordertheevacuation,
removal
andinternment
of persons:

De factopowers

72.

A numberof witnesses
testified
beforetheChamber
as to thede fiwtopowersof the

bourgmestre
and thereis indeedevidence
to supportthe Prosecutor’s
assertion
thatthe
bourgmestre
enjoyed
significant
de factoauthority.

ÉTATD’EXCEPTION
- 20 octobre
1959- Décret:
Article
1;Encasdeguerre,
demobilisation
enBelgique
ouauCongo,
detroubles
oude
circonstances
graves
menaçant
lasécurité
oul’intérêts
publics,
legouverneur
général
peut
déclarer
l’état
d’exception.
:,,-.,

Article
4:Legouverneur
général,
lesautorités
q’il
désigne
etleurs
délégués
peuvent:
(1)ordonner:
a)desperquisitions
dejour
etdenuit
dans
lesdomiciles;
b)l’évacution
despersonnes,
leuréloignement,
leurmisesoussurveillance
ouleur
internement.
(2)
interdire:

L.]
MESURES
D’EXÉCUTION10 décembre
1959-ordonnance
n° 11/630
Article
1:Dans
Vensemble
oulapartie
duterritoire
déclarés
enétat
d’exception:
a) legouverneur
de province,
le commissaire
de district,
le premier
bourgmestre,
ouleurs
délégués
exercent
lespouvoirs
prévus
à l’article
4 du
décret
surl’état
d’exception.
b)...

r

45
73.

The expertwitness,
AlisonDesForges,
testified
thatthe bourgmestre
was themost

important
authority
fortbeordinary
citizens
of a Commune,
whoin somesenseexercised
the
powers
of a chiefin pre-colonial
times.

74.

Witness
E saidthatthebourgmestre
wasconsidered
as the"parent"
of alltbepopulation

whoseeveryorderwouldbe espected.
Witness
S wentfurther
andstated
thatthepeople
would
normally
follow
theorders
of tbeadministrative
authority,
i.e.thebourgmestre,
evenif those
orders
wereillegal
or wrongful.
Wimess
V saidtbatthepeople
couldnotdisobey
tbeorders
of
thebourgmestre.

75.

On theotherhand,WitnessDAAX,wbowas tbeprefect
of theGitarama
prefecture
in

whichtbeaccused
wasbourgmestre
- andhencetheAccused’s
hierarcbical
superior
- testified
thatthebourgmestre
hadto workwithin
theambitof thelawandcouldhOtexceed
bisdejt~re
powers,
andthatif he didso,theprefect
wouldintervene.

76.

Witness
R, himself
a former
bourgmestre,
saidthattheduties
andresponsibilities
of the

bourgmestre
werethoseprescribed
anddecreed
by law,whichthebourgmestre
hadto respect.
Thewitness
conceded,
bowever;
thatthepopularity
of a bourgmestre
mightaffect
theextent
to
whichhis ordersandadvicewem obeyedwitbinthe Commune.
WitnessR alsoadmitted
that,
at leastduring
thetransitional
period,
certain
bourgmestres
exceeded
theirde jurepowers
with
impunity,
forexample
imprisoning
tbeirpolitical
rivais
or embezzling
fromcommunal
resources.

77. In lightof theabove,theChamber
findsit provedbeyonda reasonable
doubtthat,as
paragraph
4 of theIndictment
states,"Asbourgmestre,
JeanPaulAKAYESU
was charged
with
theperformance
of executive
functions
andthemaintenance
of public
orderwithin
hiscommune,
subject
to theauthority
of theprefect".
TheChamber
doesfindit proved
that"[thebourgmestre]
hadexclusive
eontrol
overthecommunal
police,
[...][andautbority
over]anygendarmes
putat
thedisposal
of thecommune".
TheChamberdoesfindit provedthat"[tbebourgmestre]
was
responsible
fortheexecution
of lawsandregulations
andtheadministration
of justice,
also
subject
onlyto theprefect’s
authority".
TheChamber
doesfindit proved
tbat,"InRwanda,
the
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bourgmestre
is themostpowerful
figure
in thecommune.
Hisde facto
authority
in theareais
significantly
grcater
thanthatwhich
isconferred
uponhimdejure".

47

2. HISTORICAL CONTEXT OF THE EVENTS IN
RWANDA IN 1994

78.[t is theopinion
of theChamber
that,in orderto understand
theeventsalleged
in the
Indictment,
it is necessary
to say,however
briefly,
something
aboutthehistory
of Rwanda,
beginning
fromthepre-colonial
period
up to 1994.

79.

Rwanda
is a small,
veryhillycountry
in theGreatLakesregion
of Central
Africa.
Belote

theeventsof 1994,it wasthemostdensely
populated
country
of theAfrican
continent
(7.1
million
inhabitants
for26,338
square
kilometres).
Ninety
percentof thepopulation
liveson
agriculture.
Itspercapita
income
is among
thelowest
in theworld,
mainly
because
of a veryhigh
population
pressure
on land.

80.Priorto andduringcolonial
mie,first,
underGermany,
fromabout1897,andthenunder
Belgiumwhich,afterdrivingout Germanyin 1917,was givena mandateby the Leagueof
Nations
to administer
it,Rwandawasa complexandan advanced
monarchy.
Themonarchruled
thecountry
through
hisofficial
reprêsentatives
drawnfromtheTutsinobility.
Thus,there
emerged
a highly
sophisticated
political
culture
whichenabled
thekingto communicate
withthe
people.

81.

Rwandathen,admittedly,
hadsomeeighteen
ctansdefinedprimarily
alonglinesof

kinship.
ThetermsHutuandTutsiwerealready
in usebutreferred
to individuals
rather
thanto
groups.
In thosedays,thedistinction
between
theHutuandTutsiwasbasedon lineage
rather
thanethnicity.
Indeed,
thedemarcation
linewasblurred:
onecouldmovefromonestatusto
another,
as onebecame
richor poor,or eventhrough
marriage.

82.BothGerman
andBelgian
colonial
authorities,
if onlyat theoutset
as faras thelatter
are
concemed,
relied
on an eliteessentially
composed
of people
whoreferred
to themselves
as Tutsi,
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a cboicewhich,accordingto Dr. AlisonDesforges,
was bore of racialor even racist
considcrations.
[n themindsof thecolonizcrs,
thcTutsilookcd
morelikethem,because
of their
height
andcolour,
andwere,therefore,
moreintelligent
andbetter
equipped
to govern.

83.

In theearly1930s,
Belgian
authorities
introduced
a permanent
distinction
by dividing
the

population
intothreegroups
whichtheycalled
ethnic
groups,
withtheHuturepmsenting
about
84%of thepopulation,
whiletheTutsi(about
15%)andTwa(about
1%)accounted
fortherest.
In linewiththisdivision,
it becamemandatory
foreveryRwandan
to carryan identity
card
mentioning
hisor berethnicity.
TheChamber
notesthatthereference
to ethnic
background
on
identity
cardswasmaintained,
evenafterRwanda’s
independence
andwas,at last,abolisbed
only
afterthetragic
events
thecountry
experienced
in 1994.

84.According
to the testimony
of Dr. AlisonDesforges,
whiletheCatholic
Churchwhich
arrivedin thewakeof European
colonizers
gavethemonarch,
his notables
andthe Tutsi
population
privileged
access
to education
andtraining,
it triedto convert
them.However,
in the
faceof someresistance,
themissionaries
fora whileundertook
to convert
theHutuinstead.
Yet,
whentheBelgians
included
beingChristian
amongthecriteria
fordetermining
thesuitability
of
a candidate
foremployment
in thecivil
service,
theTutsi,
hitlaerto
opposed
to theirconversion,
becamemorewillingtobeconverted
to Christianity.
Thus,theycarriedalongmostHutu.
Quoting
a witness
fromwhomsheaskedforan explanation
forthemassive
conversion
of Hutu
to Christianity,
Dr.Desforges
testified
thatthereasons
fortheconversion
weretobe found
in the
cuitof obedience
to thechiefs
whichis highly
developed
in theRwandan
society.
According
to
thatwitness,
"youcouldnotremain
standing
whileyoursuperiors
wereon theirkneespraying".
Forthese
reasons,
therefore,
it canbe understood
whyat thetime,thatis,inthelateI920sand
early1930s,
thechurch,
likethecolonizers,
supported
theTutsimonopoly
of power.

85.Fromthelate1940s,at thedawnof thedecolonization
process,
theTutsibecameaware
of thebenefits
theycouldderive
fromtheprivileged
status
conferred
on themby theBelgian
colonizers
andthe Catllolic
church.Theythenattempted
to freethemselves
somehowfrom
Belgianpolitical
stewardsbip
and to emancipate
theRwandansocietyfromthe gripof the
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Catholic
church.
Thedesire
forindependence
shownby theTutsielitecertainly
caused
boththe
Belgians
andthechurch
to shifttheir
alliances
fromtheTutsitotheHutu,a shift
rendered
more
radical
by thechange
in thechurch’s
philosophy
afterthesecond
worldwar,withthearrival
of
youngpriestsfroma moredemocratic
andcgalitarian
trendof Christianity,
who soughtto
develop
political
awareness
amongtheTutsi-dominated
Hutumajority.

86.

Underpressure
fromtheUnitedNations
Trusteeship
Council
andfollowing
theshiftin

alliances
justmentioned,
Belgium
changed
itspolicy
by granting
moreopportunities
to theHutu
to acquireeducation
and to holdseniorpositions
in govemment
services.
Thisturn-about
particularly
angered
theTutsi,
especially
because,
on therenewal
of itsmandate
overRwanda
by theUnited
Nations,
Belgium
wasrequested
to establish
representative
organs
in theTrust
territory,
so as togroomthenatives
foradministration
and,ultimately,
grant
independence
tothe
country.
TheTutsitherefore
beganthemoveto endBelgian
domination,
whiletheHutudite,
fortactical
masons,favoured
thecontinuation
of thedomination,
hopingto maketheHutu
masses
awareof theirpolitical
weight
in Rwanda,
in a bidto arrive
at independence,
whichwas
unavoidable,
atleast
on thebasis
of equality
withtheTutsi.
Belgium
particularly
appreciated
this
attitude
as it gaveit reasonto believe
thatwiththeHutu,independence
wouldnotspella
severance
of ties.

87.In 1956,in accordance
withthe directives
of theUnitedNationsTrusteeship
Council,
Belgium
organized
elections
on thebasisof universal
suffrage
in orderto choose
newmembers
of localorgans,
suchas thegrassroots
representative
Councils.
Withtheelectorate
voting
on
strictly
ethnic
lines,
theHutuof course
obtained
an overwhelming
majority
andthereby
became
awareof theirpolitical
strength.
TheTutsi,
whowerehoping
to achieve
independence
whilestill
holding
thetainsof power,
cameto therealization
thatuniversal
suffrage
meant
theendof their
supremacy;
hence,confrontation
withtheHutubecameinevitable.

88.Around
1957,thefirstpolitical
parties
wereformed
and,as couldbe expected,
theywere
ethnically
ratherthanideologically
based.Therewerefourpolitical
parties,
namelythe
Mouvement
démocratique
répubicain,
Parmehutu
( "MDRParmehutu"),
whichclearlydefined

/

5O
itselfas the Hutugrassroots
movement;
theUnionNationale
Rwandaise
("UNAR"),
theparty
of Tutsimonarchists;
and,between
thetwoextremes,
thetwoothers,
Aprosoma,
predominantly
Hutu,and the Rassemblement
démocratique
rwandais("RADER"),
whichbroughttogether
moderates
fromtheTutsiandHutudite.

89. The dreadedpoliticalunrestbrokeout in November1959,with increasedbloody
incidents,
thefirstvictims
of whichweretheHutu.In reprisal,
theHutubumtdownandlooted
Tutsihouses.Thusbecameembedded
a cycleof violence
whichendedwiththeestablishment
on 18 October1960,by the Belgianauthorities,
of an autonomous
provisional
Government
headedby GrégoireKayibanda,Presidentof MDR Parmehutu,followingthe June 1960
communal
elections
that gavean overwhelming
majority
to Hutu parties.
Afterthe Tutsi
monarchfledabroad,theHum opposition
declared
theRepublic
of Gitarama,
on 28 January
1961,andsetup a legislative
assembly.
On 6 February
196I, Belgium
granted
selfgovernment
to Rwanda.
[ndependence
wasdeclared
on 1 July1962,withGrégoire
Kayibanda
at thehelmof
thenewState,
and,thus,
President
oftheFirstRepublic.

90.

Thevictory
of Hutuparties
increased
thedeparture
of Tutsito neighbouring
countries

fl’omwhereTutsiexilesruadeincursions
intoRwanda.
ThewordInyenzi,
meaning
cockroach,
cameto be usedto referto theseassailants.
Eachattack
wasfollowed
by reprisais
against
the
Tutsiwithin
thecountry
andin 1963,suchattacks
caused
thedeathof at leasttenthousand
of
them,further
increasing
thenumber
of thosewhowentintoexile.
Concurrently,
at thedomestic
level,
theHuturegime
seizedthisopportunity
to allocate
to theHututhelandsabandoned
by
Tutsiin exileandto redistribute
postswithin
theGovernment
andthecivilservice,
in favour
of
theHutu,on thebasisof a quotasystem
linked
to theproportion
of eachethnic
groupin the
population.

91. Thedissensions
thatsoonsurfaced
amongtherulingHutuledthe regimeto strengthen
theprimacy
of theMDRParmehutu
partyoverailsectors
of public
lifeandinstitutions,
thereby
makingit thede factosoleparty.Thisconsolidated
theauthority
of President
Grégoire
Kayibanda
as wellas theinfluence
of hisentourage,
mostof whocamefromthesameregion
as
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he,thatistheGit~u’ama
region
in thecentre
ofthecountry.
Thedrifttowards
ethnic
andregional
powerbecameobvious.Frontthen onwards,a rift took root withinthe Hutu political
Establishment,
between
itskeyfigures
fromtheCentre
andthosefromtheNorthandSouthwho
showed
greatfmstration.
Increasingly
isolated,
Pmsident
Kayibanda
couldhOtcontrol
theethnic
andregional
dissensions.
The disagreements
withintheregimeresulted
intoanarchy,
which
enabledGeneral
Juvénal
Habyarimana,
ArmyChiefof Staff,to seizepowerthrough
a coupon
5 July1973.GeneralHabyarimana
dissolved
tbeFirstRepublic
and established
theSecond
Republic.
Scores
of politicai
leaders
wereimprisoned
and,later;
executed
or starved
to death,
as
wasthecasewiththeformer
President,
Grégoire
Kayibanda.

92.Following
a trendthencommonin Africa,
President
Habyarimana,
in 1975,instituted
the
one-party
systemwith the creationof the Mouvementrévolutionnaire
nationalpour le
développement
(MRND),of whicheveryRwandanwas a memberipso facto,includingthe
newborn.
Sincethepartyencompassed
everyone,
therewasno roomforpolitical
pluralism.
A
lawpassedin 1978madeRwandaofficially
a one-party
Statewiththeconsequence
thatthe
MRNDbecamea "State-party",
as it formedone and the saineentitywiththe Government.
According
to Dr.Desforges,
the localadministrative
authority
was,at the sametime,the
representative
of theparty
within
hisadministrative
unit.There
wasthemfore
a single
centralized
organization,
bothfortheStateandtheparty,
whichstretched
fromtheHeadof Statedownto
basicunitsknownas cellules,
withevensmaller
localorgans,
eachcomprising
tenhouseholds,
belowthecellules.
Thecellules
andlocalorganswere,indeed,
moreof partyorgans,
than
administrative
units.They were the agenciesfor the implementation
of Umuganda,the
mobilization
programme
whichrequired
people
to allocate
halfa day’slabour
perweekto some
communal
project,
suchas theconstruction
of schools
or roadrepairs.

93. According
to testimonies
givenbeforetheChamber,
particularly
thatof Dr.Desforges,
Habyarimana’s
accession
to poweraroused
a greatdealof enthusiasm
andhope,bothinside
and
outside
thecountry,
andalsoamongmembers
of theTutsiethnic
group.
Indeed,
theregime
at the
outset
didguardagainst
pursuing
a clearly
anti-Tutsi
policy.
ManyTutsiwerethenprepared
to
reacha compromise.
However,
as theyearswentby, powertookits tollandHabyarimana’s
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policies
becameclearlyanti-Tutsi.
Likehis predecessor,
Grégoire
Kayibanda,
Habyarimana
strengthencd
thepolicy
of discrimination
against
theTutsiby applying
thesainequotasystem
in universities
andgovemment
services.
A policy
of systematic
discrimination
waspursued
even
amongthc Hutu themselves,
in favourof Hum from Habyarimana’s
nativeregion,namely
Gisenyi
andRuhengeri
in thenorth-west,
to thedetriment
of Humfromotherregions.
Thislast
aspectof Habyarimana’s
policy,considerably
weakenedhis power:henceforth,
he faced
opposition
notonlyfromtheTutsibutalsofromtheHutu,whofeltdiscriminated
against
and
mostof whomcamefromthecentraland southern
regions.
In the faceof thissituation,
Habyarimana
choseto relentlessly
pursue
thesamepolicy
likehispredecessor
whofavoured
his
/,m,.~

region,
Gitarama.
LikeKayibanda,
he became
increasingly
isolated
andthebaseof hisregime
narrowed
downto a smallintimate
circle
dubbed
"Akazu",
meaning
the "President’s
household".
Thisfurther
radicalized
theopposition
whoseranksswelled
moreandmore.On 10ctober
1990,
an attackwaslaunched
fromUgandaby theRwandan
Patriotic
Front(RPF)whoseforebear,
the
Alliance
rwandaise
pourl’unité
nationale
("ARUN"),
wasformedin 1979by Tutsiexilesbased
in Uganda.
Theattack
provided
a pretext
forthearrest
of thousands
of opposition
members
in
Rwandaconsidered
as supporters
of theRPF.

94.

Facedwiththeworsening
internal
situation
thatattracted
a growing
number
of Rwandans

to themulti-party
system,
andpressured
by foreign
donors
demanding
notonlyeconomic
butalso
political
reforms
in the formof muchgreater
participation
of thepeoplein thecountry’s
management,
PresidentHabyarimana
was compelledto acceptthe multi-party
systemin
principle.
On 28 December
1990,thepreliminary
draft
of a political
charter
to establish
a multipartysystem
waspublished.
On 10 June1991,thenewconstitution
introducing
themulti-party
system
wasadopted,
followed
on 18 Juneby thepromulgation
ofthelawon political
parties
and
theformation
of thefirst
parties,
namely
:

the Mouvement
démocratique
républicain
(MDR),considered
to be thebiggest
partyin terresof membership
and claiming
historical
linkswiththe MDRParrnehutu
of Grégoire
Kayibanda;
itspower-base
wasmainly
thecentreof the
country,
aroundGitarama;
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the Partisocialdémocrate
(PSD),whosemembership
included
agoodnumber
intellectuals,
recruitcd
itsnlembers
mostly
in theSouth,
in Butare;"
theParti
libéral(
PL);and
thePartidémocrate
chrétien
(PDC).

95.

At thesainetime,Tutsiexiles,
particularly
thosein Uganda
organized
themselves
not

onlyto launch
incursions
intoRwandan
territory
butalsoto formapolitical
organization,
the
Rwandese
Patriotic
Front(RPF),
witha military
wingcalled
theRwandan
Patriotic
Army(RPA).
Thefirstobjective
of theexiles
wasto return
to Rwanda.
Buttheymetwithobjection
fromthe
Rwandan
authorities
andPresident
Habyarimana,
whois alleged
to havesaidthatlandin Rwanda
wouldnot be enoughto feedail thosewhowantedto return.On thesegrounds,
theexiles
broadened
theirobjectives
to include
theoverthrow
of Habyarimana.

96.

The above-mentioned
RPF attackon l October1991 sent shockwavesthroughout

Rwanda.
Members
oftheopposition
parties
formedin 1991,sawthisas an opportunity
to have
an informal
alliance
withtheRPFso as to further
destabilize
an already
weakened
regime.
The
regime
finally
accepted
to sbarepowerbetween
theMRNDandtheotherpolitical
parties
and,
aroundMatch1992,the Government
and the opposition
signedan agreementto set up a
transitional
coalitiongovemmentheadedby a PrimeMinisterfrom the MDR. Out of the
nineteen
ministries,
the MRNDobtained
onlynine.Pressured
by the opposition,
theMRND
accepted
thatnegotiations
withtheRPFbe started.
Thenegotiations
ledto thefirstcease-fire
in July1992and thefirstpartof the ArushaAccords
+8. TheJuly1992cease-fire
tacitly
recognized
RPFcontrol
overa portion
of Rwandan
territory
in thenorth-east.
Theprotocols
signed
following
theseaccords
included
theOctober
1992protocol
establishing
a transitional
government
anda transitional
assembly
andtheparticipation
of theRPFin bothinstitutions.
Thepoliticai
scenewasnowwidened
to comprise
threeblocs:
theHabyarimana
bloc,theintemal
opposition
andtheRPF.Experience
showedthatPresident
Habyarimana
accepted
theseaccords
onlybecause
he wascompelled
to do so,buthadno intention
of complying
withwhathe himself

48Prosecution
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referred
to as "unchiffon
de papier",
meaning
a scrapof paper.

97.

Yet,theRPFdidnotdropitsobjective
of seizing
power.
It therefom
increoEsed
itsmilitary

attacks.
Themassive
attack
of 8 February
1993seriously
undermined
therelations
between
the
RPFandtheHutuopposition
parties,
making
it easyforHabyarimana
supporters
to convene
an
assembly
of ailHutu.Thus,thebondbuilton Hutukinship
onceagainbeganto prevail
over
political
difterences.
Thethreeblocsmentioned
earlier
gavewayto twoethnicbasedopposing
camps:
on theonehand,theRPF,thesupposed
canopy
of allTutsiand,on theotherhand,the
otherparties
saidto be composed
essentially
of theHum.

98.

In March1992,a groupof Hutuhard-liners
founded
a newradical
political
party,
the

Coalition
pourla défense
de la republique
(CDR),
or Coalition
fortheDefence
of theRepublic,
whichwas moreextremist
thanHabyarimana
himselfand opposedhimon severaloccasions.

99.

To maketheeconomic,
social
andpolitical
conflict
lookmorelikean ethnic
conflict,
the

Pmsident’s
entourage,
in particular,
thearmy,persistently
launched
propaganda
campaigns
which
oftenconsisted
of fabricating
events.
Dr.Alison
Desforges
in hertestimony
referred
to thisas
"mirror
politics",
whereby
a person
accuses
others
of whathe or shedoesor wantsto do.In this
regard,
in themominghoursof 50ctober
1990,theRwandan
armysimulated
an attack
on Kigali
and,immediately
themafter,
theGovemment
claimed
thatthecityhadjustbeeninfiltrated
by the
RPF,withthehelpof localTutsiaccomplices.
Someeightthousand
Tutsiandmembers
of the
Hutuopposition
werearrested
thenextmorning.
Several
dozens
of themdiedin jail.Another
example
of mirror
politics
is theMatch1992killings
in Bugesera
whichbegana weekaftera
propaganda
agentworking
fortheHabyarimana
government
distributed
a tractclaiming
thatthe
Tutsiof that regionwere preparingto kill many Hutu.The MRND militia,knownas
Interahamwe,
participated
in theBugesera
killings.
Itwasthefirst
timethatthisparty’s
militia
participated
in killings
of thisscale.
Theywerelaterjoined
by themilitia
of otherparties
or
wingsof Hutuextremist
parties,
including,
in particular,
the CDR militiaknownas the
Impuzamugambi.
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100.Mirror
politics
wasalsousedin Kibulira,
in thenorth-west,
andin theBagoguye
region.
In bothcases,
thepopulation
wasgoadcd
on to dcfend
itself
against
fabricated
attaeks
supposed
to havebeenperpetrated
by RPFinfiltrators
andto attack
andkilItheirTutsineighbours.
In
passing,
mention
shouldbe ruadeof thefoiethatRadioRwandaand,later,theRTLM,founded
in 1993by people
closeto President
Habym’imana,
played
in thisanti-Tutsi
propaganda.
Besides
theradiostations,
therewereotherpropaganda
agents,
themostnotorious
of whomw~sa certain
LéonMugesera,
vice-president
of theMRNDin Gisenyi
Préfecture
andlecturer
at theNational
University
of Rwanda,
whopublished
twopamphlets
accusing
theTutsiof planning
a genocide
of the Hutu..9.Duringan MRNDmeetingin November
1992,the sameLéon Mugesera
called
fortheextermination
of theTutsiandtheassassination
of Hutuopposed
to thePresident.
He
ruade
reference
totheideathattheTutsi
allegedly
camefromEthiopia
and,hence,
thatafterthey
hadbeenkilled,
theyshould
be thrown
intotheRwandan
tributaries
of theNile,so thatthey
should
retumto wheretheyaresupposed
to havecornefrom
s°.He exhorted
hislisteners
to avoid
theerrorof earlier
massacres
during
whichsomeTutsi,
particularly
children,
werespared.

101.O11thepolitical
front,
a split
wasnoticed
in a[most
ailtheopposition
parties
on theissue
of theproposed
signing
of a finalpeaceagreement.
Thisschismatic
trendbeganwiththeMDR
party,the main rivalof the MRND,whoseradicalfaction,laterknownas MDR Power,
affiliated
withthe CDRand the MRND.

102. On 4 August1993,the Govemmentof Rwandaand the RPF signedthe finalArusha
Accords
andendedthewarwhichstarted
on I October
1990.TheAccords
provided,
interalia,
fortheestablishment
of a transitional
govemment
to include
theRPF,thepartial
demobilization
andintegration
of thetwoopposing
armies(13,000
RPFand35,000FARtroops),
thecreation
of a demilitarized
zonebetween
theRPF-controlled
areain thenorthandtherestof thecountry,
thestationing
of an RPFbattalion
in thecityof Kigali,
andthedeployment,
in fourphases,
of a

,,9Prosecution
Exhibits
Nos.
68and69.
50Prosecution
Exhibit
No.74.
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UN peace-keeping
force,
theUnited
Nations
Assistance
Mission
forRwanda
(UNAMIR),
with
a two-year
mandate.

103.On 23 Octobert993,the President
of Burundi,
Melchior
Ndadaye,
a Hutu,was
assassinated
inthecourse
ofanattempted
coupbyBurundi
Tutsi
soldiers.
Dr.Alison
Desforges
testified
thatin Rwanda,
Hutuextremists
exploited
thisassassination
to provethatit was
impossible
toagree
witbtheTutsi,
since
theywould
always
tutuagainst
their
Humpartners
to
killthem.
A meeting
heldat theKigali
stadium
attheendof October
1993wasentirely
devoted
to thediscussion
of tbeassassination
of President
Ndadaye,
andin a veryvirulent
speech,
Froduald
Karamira,
senior
national
vice-President
ofthelnterahamwe,
isalleged
to havecalled
forunreserved
solidarity
among
ailtheHum,solidarity
transcending
thedivide
ofpolitical
parties.
He reportedly
concluded
hisspeech
witba callfor"Hutu-Power".

104.Theassassination
of President
Ndadaye
gavePmsident
Habyarimana
andtheCDRthe
opportunity
to denounce,
in a jointMRND- CDRstatement
issued
at theendof 1993,the
Arusha
Accords,
calling
themtreason.
However,
a fewdayslater,
pursuing
hispolicy
of
prevarication
towards
theinternational
community,
Habyarimana
signed
another
partofthepeace
accords,
lndeed,
theArusha
Accords
no longer
existed,
except
onpaper.
ThePresident
certainly
didtaketheoathof office,
buttheinstalïation
ofa transitional
govemment
wasdelayed,
mainly
bydivisions
within
thepolitical
parties
andtheensuing
infightings.

105.Theleaders
of theCDRandthePSDwereassassinated
in February
1994.In Kigali,
in
thedaysthatfollowed,
theInterahamwe
andtheImpuzamugambi
massacred
Tutsias wellas
Habyarimana’s
Hutuopponents.
TheBelgian
Foreign
Minister
informed
hisrepresentative
at the
UNoftheworsening
situation
which
"could
result
inanirreversible
explosion
ofviolence
"s~.
At thesametime,as he stated
in histestimony
before
theTribunal,
UNAMIR
commander,
Major-General
Dallaire,
alerted
theUnited
Nations
inNew.Yorkofthediscovery
ofamascaches
andrequested
a change
in UNAMIR’s
engagement
rulestoenable
himto seizethearms;butthe

5 t Prosecution
Exhibit
No.18
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requestwas turneddown.Meanwhile,
anti-Tutsi
propaganda
on the mediaintensified.
The
RTLMconstantly
stepped
up itsattacks
whichbccame
increasingly
targeted
andviolent.

106.At theendof March1994,the transitional
government
wasstillnotsetup andRwanda
wason thebrinkof bankruptcy.
International
donors
andneighbouring
countries
putpressure
on
the Habyarimana
government
to implement
the ArushaAccords.
On 6 April1994,President
Habyarimana
andotherheadsof Stateof themgionmetin Dar-esSalaam
(Tanzania)
to discuss
theimplementation
of thepeaceaccords.
Theaircraft
carrying
President
Habyarimana
andtheBumndian
Pmsident,
Ntaryamirai,
whowerereturning
fromthe
meeting,
crashed
around
8:30pm nearKigali
airport.
Ailaboard
werekilled.

107.TheRwandanarmyand themilitiaimmediately
erectedroadblocks
aroundthe cityof
Kigali.
Before
dawnon April7 1994,in various
partsof thecountry,
thePresidential
Guardand
themilitia
started
killing
theTutsias wellas Hutuknownto be in favour
of theArusha
Accords
andpower-sharing
between
theTutsiandtheHutu.Amongthefirstvictims,
werea numberof
ministers
of thecoalition
government,
including
itsPrimeMinister,
AgatheUwilingiyimana
(MDR),
thepresident
of theSupmme
Courtandvirtually
theentire
leadership
of thepartisocial
démocrate
(PSD).
Theconstitùtional
vacuum
thuscreated
cleared
thewayfortheestablishment
of theselfproclaimed
Hutu-power
interim
govemment,
mainlyundertheaegisof mtiredColonel
Théoneste
Bagosora.

108.Soldiers
of theRwandan
ArmedForces(FAR)executed
tenBelgianbluehelmets,
thereby
provoking
the withdrawal
of the Belgiancontingent
whichformedthe coreof UNAMIR.On
April21 1994,theUN Security
Council
decided
to reduce
thepeace-keeping
forceto 450troops.

109.In theafternoon
of 7 April1994,RPFtroops
lefttheirquarters
in Kigali
andtheirzone
in thenorth,
to resume
openwaragainst
theRwandan
ArmedForces.
Itstroops
fromthenorth
movedsouth,
crossing
thedemilitarized
zone,andentered
thecityof Kigali
on April12 1994,
thusforcing
theinterim
government
to fleeto Gitarama.
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110.On April12 1994,afterpublicauthorities
announced
overRadioRwanda
that"’weneed
to uniteagainstthe enemy, the only enemyand thisis the enemythat we havealways
known...it’s
theenemywhowantsto reinstate
theformer
feudal
monarchy",
it became
clearthat
theTutsiweretheprimary
targets.
During
theweekof 14 to 21 April1994,thekilling
campaign
reached
its peak.ThePresident
of theinterim
government,
thePrimeMinister
andsomekey
ministers
travelled
to Butare
and Gikongoro,
andthatmarked
thebeginning
of killings
in these
regionswhichhad hitherto
beenpeaceful.
Tbousands
of people,sometimes
encouraged
or
directed
by localadministrative
officiais,
on thepromise
of safety,
gathered
unsuspectingly
in
churches,
schools,
hospitals
andlocalgovernment
buildings.
In reality,
thiswasa trapintended
..:~.., to leadto therapidextermination
of a largenumber
of people.

111.The killing
ofTutsi
whichhenceforth
sparedneither
womennor children,
continued
up
to 18 July1994,whenthe RPF triumphantly
enteredKigali.Theestimated
totalnumberof
victims
in theconflict
varies
from500,000
to 1,000,000
or more.
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3. GENOCIDE IN RWANDA IN 19942

112.As regardsthemassacres
whichtookplacein RwandabetweenApriland July1994,as
detailed
abovein thechapter
on thehistorical
background
to theRwandan
tragedy,
thequestion
belote
52
thisChamber
is whether
theyconstitute
genocide.
Indeed,
it wasfeltin somequarters
thatthetragiceventswhichtookplacein Rwandawereonlypartof thewar betweentbe
RwandanArmedForces(theRAF)and theRwandanPatriotic
Front(RPF).Tbe answerto
question
wouldallowa better
understanding
of thecontext
witbin
whichthecrimes
withwhich
theaccused
is charged
areallegêd
to bavebeencommitted.

113.According
to paragraph
2 of Article2 of theStatuteof theTribunal,
whichreflects
verbatim
the definition
of genocide
as contained
in the Convention
on the Prevention
and
Punishment
of theCrimeof Genocide
(hereinafter,
"theConvention
on Genocide’)
53,genocide
meansanyof thefollowing
actsreferred
to in saidparagraph,
committ~d
withintent
to d~str~y,
in wholeor in part,
a national,
ethnical,
facial
or religious
group
as such,namely,
interalia:
killing
members
of thegroup;
causing
serious
bodily
or mental
harmto members
of thegroup.

114. Even thoughthe numberof victimsis yet to be knownwith accuracy,no one can
reasonably
refute
thefactthatwidespread
killings
wereperpetrated
throughout
Rwanda
in 1994.

115.Indeed,
thisis confirmed
by themanytestimonies
heardby thisChamber.
Thetestimony
of Dr.Zachariah
whoappeared
before
thisChamber
on 16 and17 January
1997is enlightening
in thisregard.
Dr.Zachariah
wasa physician
whoat thetimeof theevents
wasworking
fora
non-governmental
organisation,
«Médecins
sansfrontières."
In 1994he wasbasedin Butare
and
travelled
overa goodpartof Rwanda
uptoitsborder
withBurundi.
He described
in greatdetail

9
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-See
thecross
exammanon
ofDr.Zachanah
(w~ness)
byoneofthede[ence
counsel.

53TheConventton
onthePreven
ionandPunishment
oftheCrime
ofGenocide,
adopted
bytheUnited
Nations
General
Assembly
on9 December
1948.
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theheapsof bodies
whichhe saweverywhere,
on theroads,
on thefootpaths
andin rivers
and,
particularly,
themanner
in whichailthese
people
hadbeenkiIled.
At thechurch
inButare,
at the
Gahidimission,
he sawmanywounded
persons
in thehospital
who,according
to him,wereail
Tutsiandwho,apparently,
hadsustained
wounds
inflicted
withmachetes
to theface,theneck,
andalsoto theankle,
at theAchilles’
tendon,
to prevent
themfromfleeing.
Thetestimony
given
by Major-General
Dallaire,
formerCommander
of the UnitedNationsAssistance
Missionfor
Rwanda(UNAMIR)
at thetimeof theeventsalleged
in theIndictment,
whowas calledby the
defence,
is of a similar
vein.Major-General
Dallaire
spokeof troopsof theRwandan
Armed
Forcesandof the Presidential
Guardgoingintobousesin Kigalithathadbeenpreviously
identified
in orderto kilI.He alsotalkedabouttheterrible
murders
in Kabgayi,
verynear
Gitarama,wherethe interimGovernment
was basedand of the reportshe receivedfrom
observers
throughout
thecountry
whichmentioned
killings
in Gisenyi,
Cyangugu
andKibongo.

116. The Britishcameraman,
SimonCox, tookphotographs
of bodiesin manychurchesin
Remera,
Biambi,
Shangi,
between
Cyangugu
andKibuye,
andin Bisesero.
He mentioned
identity
cardsstrewn
on theground,
ailof whichweremarked
"Tutsi’.
Consequently,
in viewof these
widespread
kilIings
thevictims
of whichweremainly
Tutsi,
theChamber
is of theopinion
that
thefirst
requirement
fortheretobegenocide
basbeenmet,thekilling
andcausing
serious
bodily
harmto membersof a group.

117,Thesecond
requimment
is thatthesekillings
andserious
bodilyharm,as is thecasein
thisinstance,
be committed
withtheintent
to destroy,
in wholeor in part,a particular
group
targeted
as such.

118.In theopinion
of theChamber,
themis no doubtthatconsidering
theirundeniable
scale,
theirsystematic
nature
andtheiratrociousness,
themassacres
wereaimedat exterminating
the
groupthatwastargeted.
Manyfactsshowthattheintention
of theperpetrators
of thesekillings
wasto causethecomplete
disappearance
of theTutsi.
In thisconnection,
Alison
Desforges,
an
expert
witness,
in hertestimony
before
thisChamber
on 25 February
1997,stated
as follows:
"onthebasisof thestatements
madeby certain
political
leaders,
on thebasisof songsand
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sloganspopulm"amongthe Interahamwe,
I believethatthesepeoplehad theintention
of
completely
wiping
outtheTutsifromRwanda
so that-as
theysaidon certain
occasions
- their
children,
lateron,wouldnotknowwhata Tutsilooked
like,unless
theyreferred
to history
books’.Moreover,
thistestimony
givenby Dr.Desforges
wasconfirmed
by twoprosecution
witnesses,
witness
KK andwimessOO,whotestified
separately
belotethe Tribunal
thatone
SilasKubwimana
hadsaidduring
a public
meeting
chaired
by theaccused
himself
thatailthe
Tutsihadto be killed
so thatsomeday
HutuchiIdren
wouldnotknowwhata Tutsiiooked
Iike.

119.Furthermore,
as mentioned
above,
Dr.Zachariah
alsotestified
thattheAchilles’
tendons
of manywounded
persons
werecutto prevent
themfromfleeing.
In theopinion
of theChamber,
thisdemonstrates
theresolve
of theperpetrators
of these
massacres
notto spareanyTutsi.
Their
plancalledfordoingwhatever
waspossible
to prevent
anyTutsifromescaping
and,thus,to
destroy
thewholegroup.Witness
OO further
toldtheChamber
thatduring
thesainemeeting,
a
certain
Ruvugama,
who wasthena Memberof Parliament,
had statedthathe wouldtestonly
whenno single
Tutsiis leftin Rwanda".

120.Dr.AlisonDesforges
testified
thatmanyTutsibodieswereoftensystematically
thrown
intotheNyabarongo
river,
a tributary
of theNile.Indeed,
thishasbeencorroborated
by several
images
shownto theChamber
throughout
thetrial.
Sheexplained
thattheunderlying
intention
of thisactwasto "sendtheTutsibackto theirplaceof origin",
to "makethemreturnto
Abyssinia’,
in keeping
withtheallegation
thattheTutsiareforeigners
in Rwanda,
wherethey
aresupposed
5~
to havesettled
following
theirarrival
fromtheNilotic
regions.

121.Othertestimonies
heard,
especially
thatof Major-General
Dallaire,
alsoshowthatthere
wasan intention
to wipeouttheTutsigroupin itsentirety,
sinceevennewborn
babies
werenot
spared.
Evenpregnant
women,including
thoseof Hutuorigin,
werekilled
on thegrounds
that

54Seesupra,
inthechapter
onthehistory
ofRwanda,
thestatements
ruade
byLéonMugesera
during
themeeting
of
theMRNDheldon22November
1992,
referred
tothe[:act
thatTutsi
hadsupposedly
cornefromEthiopia
andthat.
after
they
werekilled,
their
bodies
should
bethrown
intotheRwandan
tributaries
oftheNile.
sothattheycangobacktowhere
they
supposedly
came.SeeProsecution
Exhibit
tendered
andrecorded
asNo.74.
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thefoetuses
in theirwombswerefathered
by Tutsimen,forin a patrilineal
society
likeRwanda,
thechildbelongs
to thefather’s
groupof origin.
In thisregard,
it is worthwhile
noting
the
testimony
of witness
PP, heardby theChamberon 11 April1997,who mentioned
a statement
madepublicly
by theaccused
to theeffectthatif a Hutuwomanwereimpregnated
by a Tutsi
man,theHutuwomanhadtobefoundin order"forthepregnancy
to be aborted".
According
to
prosecution
witnesses
KK,PP andOO,the accused
expressed
thisopinionon otheroccasions
in theformof a Rwandese
proverb
according
to which’ifa snakewrapsitself
rounda calabash,
there
is nothing
thatcanbe donc,
except
to break
thecalabash’
(" Iyoinzoka
yiziritse
ku gisabo,
ntakundibigenda
bar’akimena)
55.In thecontext
of theperiod
in question,
thisproverb
meant
that
ifaHutuwomanmarried
to a Tutsimanwasimpregnated
by him,thefoetus
hadto be destroyed
so thattheTutsichildwhichit wouldbecome
should
notsurvive.
It shouldbe notedin this
regard
thatin Rwandese
culture,
breaking
the"gisabo",
whichis a bigcalabash
usedas a churn
wasconsidered
taboo.
Yet,if a snakewrapsitself
rounda g&abo,
obviously,
onehasno choice
butto ignore
thistaboo
inorder
to killthesnake.

122.In lightof theforegoing,
it is nowappropriate
fortheChamber
to consider
theissueof
specil’ic
intent
thatis required
forgenocide
(mensreaor dolusspecialis).
In otherwords,
it
should
be established
thattheabove-mentioned
actsweretargeted
ataparticular
groupas such.
In thisrespect
also,manyconsistent
andreliable
testimonies,
especially
thoseof Major-General
Dallaire,Dr. Zachariah,
victimV, prosecution
witnessPP, defencewitnessDAAX,and
particularly
thatof theaccused
himself
unanimously
agreeon thefactthatit wastheTutsias
members
of an ethnicgroupwhichtheyformed
in thecontext
of theperiod
56 in question,
who
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ThesearetheKinyarwanda
wordsusedby wimessPP
56Theterre
ethnic
group
is.ingeneral,
used
tore(’er
toa group
whose
members
speak
thesamelanguage
and/or
have
thesaine
culture.
Theretbre,
onecanhard[y
talkofcthnic
groups
asregards
HutuandTutsi,
given
thattheyshare
thesaine
language
andculture.
However,
inthecontext
oftheperiod
inquestion,
theywere,
inconsonance
witha distinction
ruade
by
thecolonizers,
considered
bothbytheauthorities
andthemse[ves
asbelonging
totwodistinct
ethnic
groups;
assuch,
their
identity
cards
mentioned
eachho[der’s
ethnic
group.
Initsfindings
inchapter
7 ofthejudgment,
theChamber
willcorne
back
tothis
issue.
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weretargeted
~7.
during
themassacres

123.Twofacts,
in particular,
whichsuggest
thatit wasindeedtheTutsiwhoweretargeted
should
be highlighted:
Firstly,
at theroadblocks
whichwereerected
in Kigali
immediately
after
thecrashof thePresident’s
planeon 6 April1994and,lateron,in mostof thecountry’s
iocalities,
members
of theTutsipopulation
weresorted
out.lndeed,
at theseroadblocks
which
weremanned,
depending
on thesituation,
either
by soldiers,
troops
of thePresidential
Guard
and/or
militiamen,
thesystematic
checking
of identity
cardsindicating
theethnic
groupof their
holders,allowedthe separation
of Hutu fromTutsi,withthe latterbeingimmediately
apprehended
andkilled,
sometimes
on thespot.Secondly,
thepropaganda
campaign
conducted
bêforeandduringthetragedyby theaudiovisual
media,forexample,
"RadioTelevision
des
Milles
Collines"(RTLM),
or theprintmedia,
liketheKangura
5s newspaper.
Thesevarious
news
mediaovertly
called
forthekilling
of Tutsi,
whowereconsidered
as theaccomplices
oftheRPF
andaccused
of plotting
to takeoverthepowerlostduring
therevolution
of 1959.Somearticles
andcartoons
carried
in theKangura
newspaper,
entered
in evidence,
areunambiguous
in this
respect.
Infact,
evenexhibit
25Acould
be added
to thislot.Exhibit
25Ais a letter
fromthe"’GZ"
staffheadqu«uters
dated2I September
I992andsignedby Deofratas
Nsabimana,
Colonel,
BEM,
to whichis annexed
a document
prepaedby a committee
of tenofficers
andwhichdealswith
thedefinition
of thetermenemy.
According
to thatdocument,
whichwasintended
forthewidest
possible
dissemination,
theenemyfellintotwocategories,
namely:"
theprimary
enemy"
andthe
W

"enemysupporter".
Theprimary
enemywasdefined
as "theextremist
Tutsiwithinthecountry
or abroadwho are nostalgicfor power and who have NEVERacknowledged
and STILLDO
NOTacknowledge
therealities
of theSocial
Revolution
of 1959,andwhowishto regain
power

57However,
theTutsi
werehotthesolevictims
ofthemassacres.
ManyHutu
werealsokilled,
though
hOtbecause
they
wereHutu,
batsimply
because
theywere,
foronereason
oranother,
viewed
ashaving
sided
withtheTutsi.
58

I wdlbenoted
inthlsregard
thatinthetrava~~cpreparatoires
oftheGenocide
Convention.
theYugoslav
delegate

indicated
withregard
tothegenocide
ofJewsbytheNazis
thatthecrimes
began
withthepreparation
andmobilization
ofthe
masses
by meansoftheideasspread
bythenecessary
propaganda
andin cire[es
whichfinanced
thispropaganda.
Seethe
Summary
Records
of themeetings
of theSixthCommittee
of theGeneral
Assembly.
21 September
1948-10
December
1948,
Official
Records
of theGeneral
Assembly.
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in RWANDAby ail possible
means,including
the use of weapons’.
On the otherhand.the
primary
cncmysupporter
was"’anyone
wholentsupport
in whatever
formto theprimary
cncmy".
Thisdocument
alsostated
thattheprimary
enemyandtheirsupporters
camemostly
fromsocial
groups
comprising,
inparticular,
"Tutsi
refugees’,
"Tutsi
within
thccountry",
"Hutu
dissatisfied
withthecurrent
regime",
"Foreigncrs
married
to Tutsiwomen"
andthe"Nilotic-hamitic
tribes
intheregion".

124.In theopinion
of theChamber,
ailthisproves
thatit wasindeed
a particular
group,
the
Tutsiethnic
group,
whichwastargeted.
Clearty,
thevictims
werehotchosen
as individuals
but,
indeed,
because
theybelonged
to saidgroup;
andhencethevictims
weremembers
of thisgroup
selected
as such.According
to AlisonDesforges’s
testimony,
theTutsiwerekilledso[ely
on
account
of having
beenboreTutsi.

[25.Clearlytheret\ore,
the massacres
whichoccurred
in Rwandain 1994had a specific
objec!!ve,
namely
theextermination
of theTutsi,
whoweretargeted
especially
bccause
of their
Tutsiori~in
andnotbecause
theywereRPFfighters.
In anycase,theTutsichildren
andprcgnant
womenv,.ould,
naturally,
hotbavebeenamongthcfighters.

126.Consequently,
theChamber
concludes
fromailtheforegoing
thatgenocide
was,indeed,
committed
in Rwandain 1994against
theTutsias a group.
Furthermore,
in theopinion
of thê
Chamber,
thisgenocide
appearsto havebeenmeticulously
organized.
In fact,Dr. Alison
¯ L~

(3,

Desforges
testifying
beforetheChamberon 24 May1997,talkedo~ centrally
oroamzed
and
supervised
massacres".
Indeed,
someevidence
supports
thisviewthatthegenocide
hadbeen
planned.
First,the existence
of listsof Tutsitobeeliminated
is corroborated
by many
testimonies.
In thisrespect,
Dr.Zachariah
mentioned
thecaseof patients
andnurses
killed
in a
hospital
because
a soldier
hada listincluding
theirnames.
Therearealsothearmscaches
in
Kigali
whichMajor-General
Dallaire
mentioned
andregarding
whosedestruction
he hadsought
theUN’sauthorization
in vain.Lastly,
thereis thetraining
of militiamen
by theRwandan
Armed
Forces
andof course,
thepsychological
preparationof
thepopulation
to attack
theTutsi.
Which
preparation
wasmasterminded
by somenewsmedia¯withthe RTLMat theforefront2
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127.Finally,
in response
to thequestion
posedcarlier
in thischapter
as to whether
thetragic
eventsthattookplacein Rwandain 1994occurred
solelywithinthecontext
of theconflict
between
the RAFandthe RPF,theChamberrepliesin thenegative,
sinceit holdsthatthe
genocide
didindeed
takeplaceagainst
theTutsigroup,
alongside
theconflict.
Theexecution
of
thisgenocide
wasprobably
facilitated
by theconflict,
in thesense
thatthefighting
against
the
RPFforceswasusedas a pretext
forthepropaganda
inciting
genocide
against
theTutsi,
by
branding
RPFfighters
andTutsicivilians
together,
through
dissemination
viathemediaof the
ideathateveryTutsiwasallegedly
an accomplice
of thelnkotanyi.
Veryclearly,
oncethe
genocide
gotunderway,thecrimebecame
oneofthestakes
in theconflict
between
theRPFand
theRAF.In 1994,General
Kagame,
speaking
on behalfof theRPF,declared
thata ceasetire
couldpossibly
notbe implemented
untilthemassacre
of civilians
by thegovemment
forces
5’»had
stopped.

128.In conclusion,
it should
be stressed
thatalthough
thegenocide
against
theTutsioccurred
concomitantly
withtheabove-mentioned
conflict,
it was,evidently,
fundamentally
diffemnt
from
theconfiict.
Theaccused
himself
stated
during
laisinitial
appearance
before
theChamber,
when
recounting
a conversation
he hadwithoneRAFofficer
andSilasKubwimana,
a leaderof the
Interahamwe,
thattheactsperpetrated
by the[nterahamwe
against
Tutsicivilians
werenot
considered
by theRAF officer
tobeof a natureto helpthe government
armedforcesin the
conflict
withtheRPPs°.Noteis alsotakenof thetestimony
of wimess
KK whichis in thesame
vein.Thiswitness
toldtheChamber
thatwhilesheandthechildren
weretakenaway,an RAF
soldier
allegedly
toldpersons
whowerepersecuting
herthat"instead
of goingto confront
the
Inkotanyi
at thewarfront,
youarekilling
children,
although
children
knownothing;
theyhave
neverdonepolitics".
TheCl-lamber’s
opinion
is thatthegenocide
wasorganized
andplanned
not
onlyby members
of theRAF,butalsoby thepolitical
forces
whowerebehind
the"Hum-power",

59Ste
the"Report
oftheUnited
Nations
HighCommissioner
li:,rHuman
Rights
on hismission
toRwanda,
11-12
May
1994"
(E/CN.4?s-3?3,
19 May1994),
reproduced
inannex"TheUnited
Nations
andRwanda,
1993-1996",
Depanment
o1"Public
Information,
United
Nations,
NewYork,1996,p.287.
6°See
transcript
ofthehearing
of12March
1998,
p.I52
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thatit wasexecuted
essentially
by civilians
including
thearmedmilitia
andevenordinary
citizcns,
andaboveail,thatthemajority
of theTutsivictims
werenon-combatants,
including
thousands
of womenandchildren,
evenfoetuses.
Thefactthatthegenocide
tookplacewhilethe
RAFwasin conflict
withtheRPF,canin no waybe considercd
as an extenuating
circumstance
for
it.

129.Thisbeingthecase,theChamber
holdsthatthefactthatgenocide
wasindeed
committed
in Rwandain 1994andmoreparticularly
in Taba,cannot
influence
it in itsdecisions
in the
present
case.
Itssoietaskisto assess
thcindividual
criminal
responsibility
oftheaccused
forthe
crimes
withwhichhe is charged,
theburden
of proofbeingon theProsecutor
6t.In spiteof the
irrefutable
atrocities
of thecrimescommitted
in Rwanda,
thejudgesmustexamine
thefacts
adduced
in a mostdispassionate
manner,
bearing
in mindthattheaccused
is presumed
innocent
Moreover,
theseriousness
of thecharges
brought
againsttheaccused
makesit ailthemore
necessary
to examinescrupulously
and meticulously
ail the inculpatory
and exonerating
evidence,
in thecontext
of a fairtrial
andin fullresect
of ailtherights
oftheAccused.

61In
theopinion
oftheChamber,
itisnotonly
obvious
that
anaccused
person
could
bedeclared
innocent
ofthccrime
ofgenocide
even
when
itis
established
that
genocide
hadindeed
taken
place,
butalso,
ina case
other
than
that
ofRwanda.
a person
could
betbund
guilty
ofgenocide
without
necessarily
having
toestablish
that
genocide
hadtaken
place
throughout
thecountry
concerned.
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4. EVIDENTIARY

MATTERS

130.TheChamber
willaddress
ccllain
gcneral
evidcntiary
matters
of concern
whicharosein
relation
to theevidence
produced
by theparties
during
thistrial.
Thesematters
include
the
assessment
of evidence,
theimpact
of traumaon witnesses,
questions
of interpretation
from
Kinyarwanda
intoFrench
andEnglish,
andcultural
factors
whichmightaffect
an understanding
of theevidence
presented.

Assessment
of Evidence

131.In itsassessment
of theevidence,
as a generalprincipIe,
the Chamber
has attached
probative
valueto eachtestimony
andeachexhibit
individually
according
toitscredibility
and
relevance
to the allegations
at issue.As commonly
provided
for in mostnational
criminal
proceedings,
theChamber
hasconsidered
thecharges
against
theaccused
on thebasisof the
testimony
andexhibits
offered
by theparties
to support
or challenge
theallegations
madein the
Indictment.
In seeking
to establish
thetruthin itsjudgment,
theChamber
hasrelied
as wellon
indisputable
factsandon otherelements
relevant
to thecase,suchas constitutive
documents
pertaining
to theestablishment
and jurisdiction
of theTribunal,
evenif thesewerenot
specifically
tendered
in evidence
by theparties
during
trial.
TheChamber
notesthatit is not
restricted
under
theStature
of theTribunal
to applyanyparticular
legalsystem
andis notbound
by anynational
rulesof evidence.
In accordance
withRule89 of itsRulesof Procedure
and
Evidence,
theChamber
hasapplied
therulesof evidence
whichin itsviewbestfavoura fair
determination
of thematter
before
it andareconsonant
withthespirit
andgeneral
principles
of
law.

UnusTestis,
NullusTestis

132.The Chambernotesthatduringtrial,onlyone testimony
was presented
in supportof
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certain
facts
alleged
in thelndictment;
hence
thequestion
arises
asto theprinciple
round
in Civil
Lawsystems:
utmstestis,
radius
t«stis(onewitness
is no wimess)
whereby
corroboration
evidence
is required
if itistobe admitted.

133.Without
wishing
to delveintoa debate
on theapplicability
of theruleof corroboration
of evidence
in thisjudgment,
theChamber
recalls
thattheproceedings
before
it areconducted
in accordance
solely
withtheStatute
of theTribunal
anditsRulesand,as provided
forby Rule
89(A),it shallnotbe boundby national
rulesof evidence.
Furthermore,
whereevidentiary
matters
areconcerned,
theChamber
is boundonlyto theapplication
of theprovisions
of its
Stature
andRules,
in particular
Rule89 oftheRules
which
set.,;
outthegeneral
principle
of the
admissibility
of anyrelevant
evidence
whichhas probative
value,provided
thatit is in
accordance
withtherequisites
ofa fairtrial.

134.Rule96(i)of theRulesalonespecifically
dealswiththe issueof corroboration
testimony
required
by theChamber.
Theprovisions
of thisRule,whichapplyonlyto casesof
testimony
byvictiras
of sexual
assault,
stipulate
thatno corroboration
shall
be required.
In the
Tadidjudgment
rendered
by theICTY,theTrialChamber
ruledthatthis"Sub-mle
accords
to the
testimony
of a victim
of sexual
assault
thesainepresumption
of reliability
as thetestimony
of
victims
of othercrimes,
something
whichhadlongbeendenied
to victims
of sexual
assault
in
common
law[which]
certainly
doesnot[...]justify
anyinference
thatin casesof crimes
other
thansexual
assault,
corroboration
is required.
Theproper
inference
is,in fact,directly
to the
’’62.
contrary

i35.In viewof theabove,theChamber
canfuieon thebasisof a single
testimony
provided
suchtestimony
is,initsopinion,
relevant
andcredible.

136.TheChamber
canfreely
assess
theprobative
valueof allrelevant
evidence.
TheChamber
hadthusdetermined
thatin accordance
withRule89,anyrelevant
evidence
having
probative

62 See ICTYTadidJudgment,
7 May 1997,paras.535 to 539
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valuemaybe admitted
intoevidence,
provided
thatit is beingin accordance
withtherequisites
of a fairtrial.
TheChamber
findsthathcarsay
cvidcnce
is hOtinadmissible
perse andhas
considered
suchevidence,
withcaution,
in accordance
withRule89.

Witnessstatements

137.Duringthetrial,theProsecutor
and theDefence
reliedon pre-trial
statements
from
witnesses
forthepurpose
of cross-examination.
TheChamber
ordered
thatanysuchstatements
to whichreference
wasmadein theproceedings
be submitted
in evidence
forconsideratioff
’3.In
manyinstances,
theDefence
hasalleged
inconsistencies
andcontradictions
between
thepre-trial
statements
of wimesses
andtheirevidence
at trial.TheChamber
notesthatthesepre-trial
statements
werecomposed
following
interviews
withwitnesses
by investigators
of theOffice
of
theProsecution.
Theseinterviews
weremostly
conducted
in Kinyarwanda,
andtheChamber
did
nothaveaccess
to transcripts
of theinterviews,
butonlytranslations
thereof.
It wastherefore
unable
to consider
thenature
andforrnof thequestions
putto thewitnesses,
or theaccuracy
of
interpretation
at thetime.The Chamber
has considered
inconsistencies
and contradictions
between
thesestatements
andtestimony
at trialwithcaution
forthesereasons,
andin thelight
ofthetimelapse
between
thestatements
andthepresentation
of evidence
attrial,
thedifficultics
ofrec011ecting
precise
details
several
years
after
theoccurrence
oftheevents,
thedifficulties
of
translation,
andthefactthatseveral
witnesses
wereilliterate
andstated
thattheyhadnotread
theirwritten
statements.
Moreover,
thestatements
werenotmadeundersolemn
declaration
and
werenottakerl
by judicial
officers.
In thecircumstances,
theprobative
valueattached
to the
statements
is,in theChamber’s
view,considerably
lessthandirect
sworntestimony
before
the
Chamber,
thetruthof whichbasbeensubjected
to thetestof cross-examination.

Falsetestimony

138. Rule91 of theRules(False
Testimony
underSolemn
Declaration)
provides
for,interalia,

63Supra
’Procedural
Background’,
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theinvestigation
andpossible
prosecution
of a witness
whomtheChamber
believes
mayhave
knowingly
andwilfully
givenfalsetestimony.
As hcldby theChamber
in itsdecision
rcndcred
thereon
in relation
to a Defence
motionrequesting
theChamber
to directtheProsecutor
to
invcstigate
thealleged
falsetestimony
by a witness
«’~,Rule9I(B)provides:

Either
theChamber
establishes
proprio
motuthatstrong
grounds
existforbelieving
that
a witnesshasknowingly
andwilfully
givenfalsetestimony,
andthencedirectsthe
Prosecutor
to investigate
thematter
witha viewto thepreparation
andsubmission
of an
Indictment
forfalsetestimony;

Or,attherequest
of a party,
it invites
theProsecutor
to investigate
thematter
witha view
to thepreparation
andsubmission
of an Indictment
forfalsetestimony;
andin thiscase.
theonusis on thepartyto convince
theChamber
thatthereexiststronggrounds
for
believing
thata witness
hasknowingly
andwilfully
givenfalsetestimony;

139.Further,
theChamber
heldin thedecision,
thattheonusis on thepartypleading
a case
of falsetestimony
to provethefalsehoods
of thewitness
statements,
thattheyweremadewith
harmful
intent,
or at leastthattheyweremadeby a witness
whowasfullyawarethattheywem
false,
andtheirpossible
bearing
uponthejudge’s
decisions.
TheChamber
roundtbatforthe
Defence
to raiseonlydoubts
as to thecredibility
of thestatements
madeby thewitness
wasnot
sufficient
to establish
strong
grounds
forbelieving
thatthewitness
mayhaveknowingly
and
wilfully
givenfalse
testimony,
andthattheassessment
of credibility
pertains
to therendering
of
tbefinaljudgment.

140. Themajorityof the witnesses
who appeared
beforethe Chamberwereeye-witnesses,
whosetestimonies
werebasedon events
theyhadseenor heardin relation
to theactsalleged
in
theIndictment.
TheChamber
notedthatduring
thetrial,
fora number
of thesewitnesses,
there
appeared
tobecontradictions
or inaccuracies
between,
on theonehand,thecontent
of their

641bid
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testimonies
undersolemn
declaration
to theChamber,
andon theother,
theirearlier
statements
to theProsecutor
andtheDefcncc.
Thisaloneis notaground/’or
believing
thatthewitnesses
gavefalsetestimony.
Indeed,
an oftenlevied
criticism
of testimony
is itsfallibility.
Since
tcstimony
is basedmainlyon memory
andsight,
twohumancharactêristics
whichoftendeceive
theindividual,
thiscriticism
is tobe expected.
I-[ence,
testimony
israrely
exact
atto theevents
expcrienced.
To deduce
fromanyresultant
contradictions
andinaccuracies
thattherewasfalse
testimony,
wouldbe akinto criminalising
frailties
in humanperceptions.
Moreover,
inaccuracies
andcontradictions
between
thesaidstatements
andthetestimony
givenbefore
theCourtarealso
theresult
of thetimelapsebetween
thetwo.Memory
overrimenaturally
degenerates,
henceit
wouldbe wrongandunjustfortheChamberto treatforgetfulness
as beingsynonymous
with
giving
falsetestimony.
Moreover,
falsetestimony
requires
thenecessary
mensreaandnotamere
wrongful
statement.

I41.WeretheChamber
to havestronggroundsforbelieving
thatthe witness
hadknowingly
andwilfully
given
false
testimony,
withtheintent
to impede
thedueprocess
ofJustice,
thenRule
9 l of theRuleswouldbe applied
accordingly.

The impactof traumaon the testimony
of witnesses

142.Many of the eye-wimesses
who testified
beforethe Chamberin this casehave seen
atrocities
committed
against
theirfamily
members
or closefriends,
and/or
havethemselves
been
thevictims
of suchatrocities.
Thepossible
traumatism
of thesewitnesses
caused
by theirpainful
experience
of violence
duringtheconflict
in Rwandais a matter
of particular
concem
to the
Chamber.
Therecounting
of thistraumatic
experience
is likely
to evokememories
of thefearand
thepainonceinflicted
on thewitness
andthereby
affect
hisorherability
fullyoradequately
to
recount
thesequence
of events
in ajudicial
context.
TheChamber
hasconsidered
thetestimony
ofthose
witnesses
in thislight.

143.TheChamber
is unable
to exclude
thepossibility
thatsomeor ailof thesewitnesses
did
actually
surfer
fromposttraumatic
or extreme
stress
disorders,
andhastherefore
carefully

72

perused
thetestimonies
of thesewitnesses,
thoseof theProsecutor
as wellas thoseof the
Defcncc,
on theassumption
tbatthismightpossibly
havebeenthecase.Inconsistencies
or
imprecisions
in thetestimonies,
accordingly,
bavebeenassessed
in thelightof thisassumption,
personal
background
andtheatrocities
theyhaveexperienced
or bavebeensubjected
to.Much
as theWitness
Protection
Programme
andtheorders
forprotection
of witnesses
issued
by the
Chamber
during
thistrialweredesigned
primarily
to reduce
thedanger
forwitnesses
in coming
to theTribunal
to testify,
thesemeasures
mayalsobaveprovided
forsomealleviation
of stress.
Reducing
thephysical
dangerto thewitnesses
in Rwanda,
andordering
thenon-discIosure
of
theiridentities
to themediaandthepublic,
as we~las accommodating
themduring
theirpresence
at theseatof theTribunal
in salebouses
whemmedical
andpsychiatric
assistance
wasavailable,
are,in anyevent,
measures
conducive
to easing
theievelof stress.

144. The Chamberhas thankedeach witnessfor his or her testimonyduringthe trial
proceedings
andwishesto acknowledge
in itsjudgment
thestrength
andcourage
of survivors
whohaverecounted
theirtraumatic
experiences,
oftenretiving
extremely
painfulemotions.
Theirtestimony
basbeeninvaluable
to theChamber
in itspursuit
of truthregarding
theevents
whichtookplacein the commune
of Tabain 1994.

Interpretation
from Kinyarwanda
into Frenchand English

145.Themajority
of thewitnesses
in thistrialtestified
in Kinyarwanda.
TheChamber
notes
thattheinterpretation
of oraltestimony
of witnesses
fromKinyarwanda
intooneof theofficiai
languages
of theTribunal
hasbeena particularly
greatchallenge
dueto thefactthatthesyntax
and everyday
modesof expression
in the Kinyarwanda
language
are complex
and difficult
to
translate
intoFrench
or English.
Thesedifficulties
affected
thepre-trial
interviews
carried
out
by investigators
in thefield,
as wellas theinterpretation
of examination
andcross-examination
duringproceedings
in Court.Mostof thetestimony
of witnesses
at trialwasgivenin the
language,
Kinyarwanda,
firstinterpreted
intoFrench,
andthenfromFrench
intoEnglish.
This
process
entailed
obvious
risksof misunderstandings
in theEnglish
version
of wordsspoken
in
the sourcelanguageby the witnessin Kinyarwanda.
For thisreason,in caseswherethe
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transcripts
differ
in English
andFrench,
theChamber
hasreliedon theFrench
transcript
for
accuracy.
In soraecases,
wherethewordsspoken
arecentral
to thefactùal
andlegalfindings
of
theChamber,
thewordsbavebeenreproduced
in thisjudgment
in theoriginal
Kinyarwanda.

146.ThewordsInkotanyi,
Inyenzi,
Icyitso/Ibyitso,
Interahamwe
andtheexpressions
usedin
Kinyarwanda
for"rape",
becauseof theirsignificance
to thefindings
of the Chamber,
are
considered
particularly,
as follows:
TheChamber
hasrelied
substantially
on thetestimony
of Dr.
Mathias
Ruzindana,
an expert
witness
on linguistics,
foritsunderstanding
of theseterms.
The
Chamber
notesthatDr. Ruzindana
statedin histestimony
thatin ascertaining
thespecific
meaningof certainwordsand expressions
in Kinyarwanda,
it is necessary
to placethem
contextually,
bothin timeandin space.

147.Theorigin
of thetermInkotanyi
canbe tracedbackto the19thCentury,
at whichtime
it wasthenameof oneof thewarrior
groupsof a Rwandese
king,KingRwabugiris.
Thereis no
evidence
to suggest
thatthiswarrior
groupwasmonoethnic.
Dr.Ruzindana
suggested
thatthe
nameInkotanyi
wasbornewithprideby thesewarriors.
At thestartof thewarbetween
theRPF
andtheGovemment
of Rwanda,
theRPFarmywingwascalledInkotanyi.
As such,it shouldbe
assumed
thatthebasicmeaning
of thetermInkotanyi
is theRPFarmy.Basedon theanalysis
of
a numberof Rwandannewspapers
and RTLMcassettes,
as wellas his personal
experiences
duringtheconflict,
Dr. Ruzindana
believed
the termInkotanyi
had a numberof extended
meanings,
including’RPF
sympathizer
or supporter,
and,in someinstances,
it evenseemedto
makereference
to Tutsias an ethnic
group.

148.Thebasiceveryday
meaning
of thetermlnyenzi
is cockroach.
Othermeanings
of theterm
stemfromthehistory
of Rwanda.
During
the’revotution’
of 1959,refugees,
mainly
Tutsi,
fled
thecountry.
Throughout
the1960’s
incursions
on Rwandan
soilwerecarried
outby someof these
refugees,
whowouldenterandleavethecountry
underthecoverofthenight,
onlyrarety
to be
seenin themorning.
Thisactivity
waslikened
to thatof cockroaches,
whicharerarely
seen
during
thedaybutoftendiscovered
atnight,
andaccordingly
these
attackers
werecalled
Inyenzi.
A similar
comparison,
between
insurgent
Tutsirefugees
andcockroaches,
wasruadewhenthe
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RPFarmycarried
outa number
of attacks
in Rwanda
in 1990.It wasthought
thatthelnyenzi
of
t990werethechildren
of thelnyenzi
of the1960’s.
"Thecockroach
begets
another
cockroach
andnotabutterfly"
wasan article
heading
in themagazine
Kangura.
Another
article
in this
publication
madethe reference
evcnmoreexplicitly,
saying"Thewarbetweenus and the
Inyenzi-Inkotanyi
haslasted
fortoolong.It is timewe toldthetruth.
Thepresent
waris a war
between
’’65
HutuandTutsi.
It bashotstarted
today,
itisan oldone.

149.UnliketbetermInkotanyi,
thetermInyenzi
hada negative,
evenabusive,
connotation.
Theradiostation
RTLMbroadcast
on 20 April1994,"Theyarea gangof Tutsiextremists
who
calledthemselves
Inkotanyi
whiletheyare no morethanInyenzi,"
andin a speechon 22
November
1992,LéonMugesera
said"Don’tcallthemInkotanyi,
theyaretrucInyenzi’.
The
termInyenzi
waswidely
usedby extremist
media,
by thosewhohadrefused
to accept
theAmsha
PeaceAccords
andthosewhowanted
to exterminate
theTutsi,
in wholeor in part.It wasoftên
contained
in RTLMbroadcasts,
a radiowhich,
in theopinion
of Dr.Ruzindana,
wasanti-Tutsi
initsbroadcastings.
6~

150.ThetermIcyitso,
or Ibyitso
in theplural,
basbeenin usagein Kinyarwanda
forquite
sometime.Itisa commontermwhichmeansaccomplice.
In ancientRwandanhistory,
a king
wanting
to launch
an attack
on neighbouring
countries
wouldsendspiesto thetargeted
country.
Thesespieswouldrecmit
collaborators
whowouldbe knownas Ibyitso.
In Rwanda,
tbetermhas
a negative
connotation.
Thusit sbould
notbe seenas beingsynonymous
with’supporter’,
a term
whichcanbe viewed
bothpositively
andnegatively,
butperhaps
rather
"collaborator".
Theterm
evolved,
as earlyas 1991,to include
hotonlycoUaborators,
butallTutsi.
Tbeeditor
of Kangura
stated
in 1993,"Whenthewarstarted,
Hututalked
openly
abouttheTutsi,
or tbeyreferred
to

65Issue
no.10,page
10,1993
66Dr.Ruzindana
believed
thatRTLMbroadcasted
somewhat
extremist
messages,
abusive
bytheir
very
nature,
forinstance
"Well
youwill
know
those
tokill
because
youwilI
look
attheir
noses...We
will
look
attheir
nose,
andso,weknow
which
onestokill"
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them,
’«’7.
indirectly,
calling
themIbyitso

151.Theterrelnterahamwe
derivesfromtwowordsputtogether
to makea noun,interaand
hamwe.
Intcracomesfromtheverb’gutera’
whichcanmeanbothto attackandto work.It was
documented
thatin 1994,besides
meaning
to workor to attack,
thewordgutera
couldalsomean
to kill.Hamwemeanstogether.
Therefore
Interahamwe
couldmeanto attack
or to worktogether,
and,depending
on thecontext,
to killtogether.
TheInterahamwe
weretheyouthmovement
of
the MRND.Duringthe war,the termalso coveredanyonewho had anti-Tutsi
tendencies,
irrespective
of theirpolitical
background,
andwhocollaborated
withtheMRNDyouth.

152. The terms gusambanya,kurungora,kuryamanaand gufata ku ngufu were used
interchangeably
by witnesses
andtranslated
by theinterpreters
as "tape".TheChamber
has
consulted
itsofficial
trialinterpreters
to gaina precise
understanding
of thesewordsandhow
theyhavebeeninterpreted.
Thewordgusambanya
means"tobring(a person)
to commit
adultery
or fornication".
The wordkurungora
means"to bavesexualintercourse
witha woman".This
terreis usedregardless
of whether
thewomanis married
or not,andregardless
of whether
she
givesconsentor hot. The word kuryamanameans"to sharea bed" or "to have sexual
intercourse",
depending
on thecontext.
It seemssimilar
to thecolloquial
usagein English
and
in French
of theterm"tosleepwith".
Thetermgufataku ngufumeans"totake(anything)
force"
andalso"torape".

153.Thecontext
in whichthesetermsareusedis critical
to an understanding
of theirmeaning
andtheirtranslation.
Thedictionary
entryforkurungora
68,themostgeneric
termforsexual
intercourse,
includes
as an example
of usageof thisword,thesentence
"Mukantwali
yahuye
n’abasore
batatubaramwambura
baramuronTora,"
forwhichthedictionary
translation
into
French
is "Mukantwali
a recontré
troisjeunes
gensquil’ontdévalisée
et violée"
(inEnglish

67Issue
no.45,page
3,July
1993.
68Dictionnaire
Rwandais-Franqais
del’Institut
National
deRecherche
Scientifique
(Three
Volumes),
Edition
abrégée
etadaptée
parIrende
JACOB.
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"Mukantwali
metthreeyoungmenwhorobbed
herof herbelongings
andrapedher.")

154.TheChamber
notesthattheaccused
objected
on oneoccasion
to thetranslation
of the
words
stated
by Wimess
JJ("Batangira
kujyababafata
ku ngufu
babakoresha
ibyobashaka")
"They
began
torapethem."
Itwasclarified
thatthewitness
said"they
hadtheir
waywiththem."
TheChamber
notes
thatinthisinstance
theterre
used,
babafata
kungufu,
istheterre
which
of
thefourterres
identified
intheparagraph
above
isthetermmostclosely
connected
totheconcept
offorce.
Having
reviewed
indetail
with
theofficial
trial
interpreters
thereferences
to"tape"
in
thetranscript,
theChamber
issatisfied
thattheKinyarwanda
expressions
havebeenaccurately
translated.

Cultural
Factors
Affecting
theEvidence
of Witnesses

155.Dr.Mathias
Ruzindana
noted
thatmostRwandans
!ivein an oraltradition
in which
facts
arereported
astheyareperceived
bythewitness,
often
irrespective
of whether
thefacts
were
personally
witnessed
or recounted
by someone
else.Since
hOtmanypeople
areliterate
or own
a radio,
muchoftheinformation
disseminated
bythepress
in 1994wastransmitted
toa larger
number
ofsecondary
listeners
bywordofmouth,
which
inevitably
carries
thehtoEard
ofdistortion
ofthe
information
eachrimeitispassed
ontoa newlistener.
Similarly,
withregard
toevents
in
Taba,
theChamber
noted
thatonexamination
itwasattimes
clarified
thatevidence
which
had
beenreported
as an eyewitness
account
was in facta second-hand
account
of whatwas
witnessed.
Dr.Ruzindana
explained
thisas a common
phenomenon
within
theculture,
butalso
confirmed
thattheRwandan
community
waslikeanyotherandthata clear
distinction
could
be
articulated
by thewitnesses
between
whattheyhadheardandwhattheyhadseen.TheChamber
madea consistent
effort
to ensure
thatthisdistinction
wasdrawnthroughout
thetriai
proceedings.

156.According
to thetestimony
of Dr.Ruzindana,
it is a particular
feature
of theRwandan
culture
thatpeople
arenotalways
direct
in answering
questions,
especially
ifthequestion
is
delicate.
Insuchcases,
theanswers
given
willveryoften
haveto be"decoded"
inorder
tobe
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understood
correctly.
Thisinterpretation
willreIyon thecontext,
theparticular
speech
community,
theidentity
of andtherelation
bctwcen
theorator
andthclistener,
andthesubject
matter
of thequestion.
TheChamber
notedthisin theproceedings.
Forexample,
manywitnesses
whcnaskcdtheordinary
meaning
of thetcrmInyenzi
weremluctant
or unwilling
to statethatthe
wordmeantcockroach,
although
it becameclearto the Chamberduringthe courseof the
proceedings
thatanyRwandan
wouldknowtheordinary
meaning
of theword.Similar
cultural
constraints
wereevident
in theirdifficulty
to be specific
as to dates,
rimes,
distances
and
locations.
TheChamber
alsonotedtheinexperience
of wimesses
withmaps,filmandgraphic
representations
of localities,
in thelightof thisunderstanding,
theChamber
didnotdrawany
adverse
conclusions
regarding
thecredibility
of witnesses
basedonlyon their
reticence
andtheir
sometimes
eireuitous
responses
to questions.
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5. FACTUAL FINDINGS

5.1.Generalallegations
(Paragraphs
5-11of the Indictment)

EventsAlleged

157.Paragraphs
5 to 1 ! of theindictment
appearundertheheading,
"General
Allegations".
Thesegeneral
allegations
are,forthemostpart,mixedquestions
of factandlawrelating
to the
generalelements
of genocide,
crimesagainsthumanity,
and violations
of international
humanitarian
law,thecrimes
setforth
in Articles
2, 3 and4 of theStatute
of theTribunal,
under
whichtheAccused
is charged.
Several
witnesses
testified
beforetheChamber
withregardto
historical
background
and the generaIsituation
in Rwandapriorto and during1994.The
Chamber
hassubstantially
relied
on thetestimonies
of Dr.RonieZachariah,
Ms.Lindsey
Hilson,
Mr.SimonCox,Dr. AlisonDesforges,
whotestified
as an expertwitness,
andGeneral
Romeo
Dallaire,
theforcecommander
of UNAMIR
at therimeof theseevents
as wellas United
Nations
reports
ofwhich
ittakes
judicial
notice,
foritsgeneral
findings
onthefactual
allegations
setforth
in paragraphs
5-11of theindictment.

t58.Dr. Zachariah,
theChiefMedicalandFieldCoordinator
forMedecins
sansfrontieres
("MSF"),
basedin the Butareregion,testified
thathe witnessed
widespread
massacres
civilians
in Rwandafrom13 to 24 April1994.He statedthathe travelled
fromButareto
Gitarama
on 13 April1994in orderto provide
medical
supplies
to a hospital
in Gitarama
which
hadreceived
40 to 50 injured
people.
From25 kilometres
outside
Gitarama,
Dr.Zachariah
said
he andlaisteambeganto seerefugees
on theroad,whoreported
thekillings
of civilians
at
roadblocks.
Atoneofthesebarriers,
Dr.Zachariah
stated
thathisdriver
wastreated
aggressively
by a guardmanning
theroadblock,
because
thedriverwasTutsiandtheTutsiwereaccused
of
helping
theRPF.Dr.Zachariah
testified
thatit soonbecame
apparent
uponarrival
at Gitarama

]
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Hospital
thatTutsicivilians
werebeing
targeted
forattack
on a massive
scale.
Subsequent!y,
Dr.
Zachariah
witnessed
attacks
on civilian
populations,
andkillings
of civilians.
He recounted
visiting
KibehoChurchon 16 April1994,wheretwo to fourthousand
Tutsicivilians
were
appm’ently
killed,
andButare
on 17 April1994,wherea Burundian
Tutsiwasapparently
beaten
to deathatacheckpoint,
andwheoehispurchase
officer
reported
seeing
thebodies
of 5- 10 dead
civilians
at everycheckpoint
on theroadfromKigali.
Thesecheckpoints
wereapparently
manned
by welI-armed,
drunken
soldiers
andcivilians.
On theroadfromButare
to Burundi
on 19 April
1994,Dr.Zachariah
satedthatsaw civilians
beingmassacred
in villages
throughout
tbe
countryside
andat roadblocks.
In hiswords:

"Ailthe way throughwe couldsee on the [...]hillside,
wheretherewere
communities,
people
[...]beingpulled
outby people
withmachetes,
andwe eould
seepilesof bodies.In facttheentireiandscape
wasbecoming
spotted
with
corpses,
withbodies,
ai1thewayfromthereuntilalmostBurundi’s
border".
(Hearing
of 16 January
1997,pp 98-99)

I59.At theRwanda-Burundi
border,on thesameday,Dr.Zachariah
testified
thathe sawa
groupof 60 to 80 civilians
fleeingtowardsthe Burundian
border,from men armedwith
machetes.
He stated
thatmostof thesecivilians
werehacked
to deathbefore
theyreached
the
border.
Retuming
fromtheBurundian
border,
on 21 April1994,Dr Zachariah
stated
thathe had
spokento eye-witnesses
whohadinformed
himof tbekillings
of approximately
40 TutsiMSF
personnel,
in theSagacampsin Butare.
He stated
thathisdriver’s
entire
family
hadbeenkilled
on theoutskirts
of Butareby Interahamwe
andhe hadbeeninformed
of thesekillings
by his
driverwbohadmanaged
to escapedeath.
Dr.Zachariah
testified
thathe hadwitnessed,
on 22
April1994,theaftermath
of themassacre
of thefamily
of a moderate
Hutu,Mr.Souphene,
the
sub-Prefect
of Butare,
by thePresidential
Guard,
and,on thesameday,thekillings
of children
in theHotelPascal
in Butare
andtheexecutions
of tensof Tutsipatients
andnurses
in Butare
Hospital,
including
a Hutunursewho was pregnant
by a Tutsiman and whosechildwould
therefore
be Tutsi.
Dr.Zachariah
stated
thathe thendecided
to evacuate
histeamfromRwanda
andhe arrived
at theBurundian
border
on 24 April1994.On thewayto theborder
andat the
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border,
he stated
thathe hadcrossed
streams
andrivers
in whichthemutilated
corpses
of men,
womenandcbitdren
floated
by at an estimated
rateof rivebodies
everyminute.
Dr.Zachariah
statedundercross-examination
thatin bis opiniontheattackswereboth"organised
and
systematic".

160.Lindsey
Hilson,
ajournalist,
testified
thatshewasin Kigali
from7 February
1994to midApril1994.Following
theaeroplane
crashof 6 April1994in whichthePresidents
of Rwanda
andBumndi
werekilled,
shesaidsbeheardfromothers
andsawforberself
theensuing
killings
of Tutsiin thecapital.
On thetbirddayaftertbeaeroplane
crash,
shetoured
Kigali
withaid
workers
andsawvictims
suffering
frommachete
andgunshot
wounds.
In Kigali
central
hospital,
whereshedescribed
thesituation
as "absolutely
terrible",
wounded
men,womenandchildren
ç~

*

e
(2
of ailageswerepacked
intothewards,
andhospital
,:,utters
wererunnmg
redwithblood".
At

themorguesbesaw% big pilelikea mountain
of bodiesoutsideandthesewerebodieswith
slashwounds,
withheadssmashed
in,manyof themnaked,menandwomen’.
Sheestimated
that
thepileoutside
themorgue
contained
aboutrivehundred
bodies,
withmorebodies
beingbrought
in ailtbetimeby pickup
trucks.
Shesatedthatshealsosawteamsof convicts
around
Kigali
collecting
bodies
in thebacksof trucks
formassburial,
as wellas groups
of armedmenroaming
thecitywithmachetes,
clubsandsticks.

161.SimonCox,a cameraman
and photographer,
testified
thathe was on an assignment
in
Rwandaduringthetimeof tbeeventssetforthin tbeindictment.
He saidhe entered
Rwanda
fromUganda,
arriving
in theborder
townof Mulindi,
in thethirdweekof April1994.Thence
he headedsouthwithan RPFescortandfoundevidence
of massacres
of civilian
men,women
and children,
whomit appearedfrom theiridentitycardsweremostlyTutsi,in church
compounds.
En routeto Rusumo,
in thesouth-east
of thecountry,
he visited
bospitals
where
Tutsi civilianssufferingfrom machetewoundswere being treated,some of whom he
interviewed.
At theTanzanian
border,
nearRusumo,
by theKagerariverwhichflowstowards
LakeVictoria,
Mr.Coxsawandfilmedcorpses
floating
by at therateof several
corpses
per
minute.
Later,
at thebeginning
of May,he wasin Kigali
andsawmorebodies
of deadcivilians
on theroads.TheChamberviewedfilmfootagetakenby Mr.Cox.
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162.On a secondtrip,in June1994,Mr.Coxvisiled
thewestern
partof Rwanda,
arriving
in
Cyangugu
ffomZaire(nowthe Democratic
Republic
of Congo)and travel!ing
northtowards
Kibuye.
On thatjourney,
he visited
orphanages
populatcd
by Tutsichildren
whoseparents
had
beenmassacred
or disappeared.
He visited
a church
in Shangi
wherea Priest
described
howthe
wholeofhiscongregation
whohadbeenTutsihadbeenhidinginsidethechurch,
because
they
hadhearddisturbances,
andtheywereevenmally
ailkilled
by largearmedgangsof people,
some
of whomwereequipped
withhandgrenades.
The churchhadpreviously
survived
riverepeated
attacks.
Mr. Coxhimself
examined
thechurchandoutbuildings
androundgraves,muchblood
andotherevidence
of killings.
On thewayto Kibuye,
he sawfurther
evidence
of freshly
dug
massgraves
in churchyards.
Later,
in thehillsof Bisesero,
he sawsome800Tutsicivilians
"in
a desperate,
desperate
state",
manyapparently
starving
andwithseveremachete
andbullet
wounds,
andwitha greatmanycorpses
strewn
ailoverthehills.

163.Thetestimony
of an expertwitness,
AlisonDesforges,
whichhasbeenreferred
to and
summarised
abovein the"Context
of theconflict"
section,
alsoindicates
thatTutsiandso-called
moderate
Hutucivilians
weretargeted
forattacks
on a massive
scalein Rwanda
at therimeof
theevents
whicharethesubject
of thisindictment.

164.In addition,
theChamberheardthetestimony
of GeneralRomeoDallaire,
who wasthe
forcecommander
of UNAMIRin April1994.GeneralDallaire
described
beforetheChamberthe
massacres
of civilian
Tutsiwhichtookplacein Rwanda
in 1994.He alsotestified
in relation
to
the armedconflict
whichtookplacebetweenthe RPF andthe FAR at thesamerimeas the
massacres.
Thisconflict
appeared
to be a civilwarbetween
twowell-organised
armies.
In this
¯ », ~«
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context,
General
Dallaire
referred
to theFARandtheRPFas twoarmles
, twobell,:,erents
or "twosidesto theconflict."
He notedthatthemandate
of theUNAMIR
wasto assist
thesetwo
partiesin implementing
the ArushaPeaceAccordswhichwere signedon 40ctober1993.
Subsequently,
othermilitary
agreements
weresigned
between
theparties,
including
cease-fire
agreements
andagreements
forarms-free
zones.General
Dallaire
testified
thattheFARwas
underthecontrol
of thegovemment
of RwandaandthattheRPFwasunderthecontrol
of Paul
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Kagame.
TheFARandRPFoccupied
different
sidesof a clearly
demarcated
demilitarised
zone,
antiaccording
to General
Daltairc,
thcRPFcompriscd
12,000-13,000
soldiers
deployed
in three
groups:
twogroups
forreaction
in thewestern
flankof thedemilitarised
zoneandanother
group
in theeastern
flankwithsixindependent
battalions.
TheRPFheadquartered
in Mulundi,
andhad
a lightweight
battalion
stationed
in Kigali.
General
Daltaire
testified
thattheRPFtroops
were
disciplined
andpossessed
a well-structured
leadership
whichwasanswerable
to authority
and
whichrespected
instruction.

165.In addition
to thetestimony
of thesewitnesses,
theChamber
takesjudicial
notice
of the
tbllowing
UnitedNations
reports,
whichextensively
document
themassacres
whichtookplace
in Rwanda
in 1994:notably,
theFinalReportof theCommission
of Experts
Esmblished
Pursuant
to Security
Council
Resolution
935(1994),
U.N.Doc.S/1994/1405
( 1994);
Report
of theSpecial
Rapporteur
of the Commission
on HamanRightson Extrajudicial,
Summaryor Arbitrury
Executions,
BacreWalyNdiaye,on hismissionto Rwandafrom8-17April1993,U.N.Doc.
E/CN.4/I994/7/Add.
l ( 1993);Special
Report«f theSecremry-General
on UNAMIR,
containing
a summary
of thedeveloping
crisisin Rwanda
andproposing
threeoptions
fortheroleof the
UnitedNationsin Rwanda,S/1994/470,
20 April1994;Reportof the UnitedNationsHigh
Commissioner
fi)rHumanRights,Mr..loséAyalaLasso,on hismissionto Rwanda11-12May
1994,U.N.Doc.E/CN.4/S-3/3
(1994).
Seealso,generally,
thecollection
of UnitedNations
documentsin The UnitedNationsand Rwanda,1993-1996,
The UnitedNationsBlue Books
Series,VolumeX, Department
of PublicInformation,
UnitedNations,
NewYork.

166.The Chambernotesthatwitnesses
fromTabaalsoattested
to the masskillings
which
tookplacearound
thecountry.

FactualFindings

167.Paragraph
5 of theindictment
alleges,
"Unless
otherwise
specified,
allactsandomissions
setforthin thisindictment
tookplacebetween
I January
1994and31 December
1994,in the
commune
of Taba,prefecture
of Gitarama,
territory
of Rwanda".
Thisallegation,
whichsupports
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thelegalfinding
thattheChamber
hasterritorial
andtemporal
jurisdiction
overthecrimes
charged,
is notcontested,
andtheChamber
findsthatit hasbeenestablished
by theevidence
presented.

168.Paragraph
6 of theindictment
alleges
thattheactssetforthin eachparagraph
of the
indictment
charging
gênocide,
i.e.paragraphs
12-24,
"werecommitted
withintent
to destroy,
in
wholeor in part,a national,
ethnic
or racial
group".
Thatactsof violence
committed
in Rwanda
during
thistimewerecommitted
withtheintent
to destroy
theTutsipopulation
is evident
not
onlyfromthetestimony
citedaboveof Dr.Zachariah,
Ms.Hilson,
Mr.Cox,Dr.Desforges
and
General
Dattaire,
butalsofromthewitnesses
whotestified
withregard
to events
in thecommune
ofTaba.
Witness
JJ testified
thatshewasdriven
awayfromherhome,whichwasdestmyed
after
a mancameto thehillnearwhereshelivedandsaidthatthebourgmestre
hadsenthimso that
no Tutsiwouldremain
on thehillthatnight.
At themeeting
whichwasheldon themorning
of
19 April1994,at whichtheAccused
spoke,Witness
OO testified
thatit wassaidby another
speaker
thatalltheTutsishould
be killed
so thatsomedaya childcouldbeborewhowouldhave
to askwhata Tutsihadlooked
like.Shealsoquoted
thisspeaker
as saying
"I willhavepeace
whentherewillbe no longer
a Tutsiin Rwanda.".
Witness
V testified
thatTutsiwerethrown
into
the Nyabarongo
river;whichflowstowardsthe Nile,and toldto "mêettheirparentsin
Abyssinia’,
signifying
thattheTutsicamefromAbyssinia
(Ethiopia)
andthatthey"should
backto wheretheycamefrom"(hearing
of 24 January
1997,p.7)

169.In lightof thisevidence,
theChamber
findsbeyond
a reasonable
doubtthattheactsof
violence
whichtookplacein Rwanda
during
thistimewerecommitted
withtheintent
to destroy
theTutsi
population,
andthattheactsof violence
whichtookplacein Tabaduring
thisrimewere
a partofthis
effort.

170.Paragraph
7 of the indictment
allegesthatthe victimsin eachparagraph
charging
genocide
weremembers
of a national,
ethnic,
facial
or religious
group.
TheChamber
notesthat
theTutsipopulation
doesnothaveitsownlanguage
or a distinct
culture
fromtherestof the
Rwandan
population.
However,
theChamber
findsthattherearea number
of objective
indicators
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ofthegroup
asa group
witha distinct
identity.
Every
Rwandan
citizen
wasrequired
belote
1994
tocarry
anidentity
cardwhich
included
anent12¢
forethnic
group
(ubwoko
inKinya.rawanda
and
ethnie
in French),
theethnic
groupbeingHutu,Tutsior Twa.TheRwandan
Constitution
and
lawsinforce
in1994alsoidentified
Rwandans
byreference
totheir
ethnic
group.
Article
16of
theConstitution
ofthe
Rwandan
Republic,
of10Junet991,
reads,
"’Ail
citizens
areequal
belote
thelaw,without
anydiscrimination,
notably,
ongrounds
ofrace,
colour,
origin,
ethnicity,
clan,
sex,opinion,
religion
orsocial
position".
Article
57of theCivil
Codeof1988provided
thata
person
would
be identified
by"sex,
ethnic
group,
name,
msidence
anddomicile."
Article
l i8 of
theCivil
Codeprovided
thatbirth
certificates
would
include
"theyear,
month,
dateandplace
of
birth,
thesex,theethnic
group,
thefirst
andlastnameoftheinfant."
TheArusha
Accords
of4
August
I993in tactprovided
forthesuppression
of themention
of ethnicity
on official
documents
(seeArticle
16oftheProtocol
ondiverse
questions
andfinal
dispositions).

171.Moreover,
customary
rulesexisted
in Rwanda
goveming
thedetermination
of ethnic
group,
which
followed
patrilineal
lines
ofheredity.
Theidentification
ofpersons
asbelonging
to thegroupof Hutuor Tutsi(orTwa)hadthusbecome
embedded
in Rwandan
culture.
The
Rwandan
witnesses
whotestified
before
theChamber
identified
themselves
byethnic
group,
and
generally
knewtheethnic
grouptowhich
their
friends
andneighbours
belonged.
Moreover,
the
Tutsi
wereconceived
ofas anethnic
group
bythose
whotargeted
themforkilling.

172. As theexpert
witness,
Alison
Desforges,
summarised:

"Theprimary
criterion
for[defining]
anethnic
group
isthesense
ofbelonging
to
thatethnic
group.
Itisa sense
which
canshift
overtime.
In other
words,
the
group,
thedefinition
ofthegroup
towhich
onefeels
allied
maychange
overtime.
But,ifyou
fixanygivenmoment
intime,
andyousay,howdoesthispopulation
divide
itself,
thenyouwillseewhich
ethnic
groups
areinexistence
intheminds
of theparticipants
at thattime.TheRwandans
currently,
andfortheiast
generation
atleast,
have
defined
themselves
interres
ofthese
three
ethnic
groups.
Inaddition
reality
is aninterplay
between
theactuaI
conditions
andpeoples’
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subjective
perception
ofthose
conditions.
InRwanda,
thereality
wasshaped
by
thecolonial
experience
which
imposed
a categorisation
wbich
wasprobably
more
fixed,
andnotcompletely
appropriate
tothescene.
But,theBelgians
didimpose
thisclassification
intheearly
1930"s
whentheyrequiïed
thepopulation
tobe
registered
according
toethnic
group.
Thecategorisation
imposed
atthatrimeis
whatpeople
of thecurrent
generation
havegrownup with.Tbeyhavealways
thought
interres
ofthese
categories,
even
iftbey
didnot,intheir
daily
lives
have
totake
cognizance
ofthat
....
Thispractice
wascontinued
afterindependence
by
theFirst
Republic
andtheSecond
Republic
inRwanda
to sucban extent
thatthis
division
intothree
ethnic
groups
became
anabsolute
reality".

173¯Paragraph
8 of theindictment
alleges
thattheactssetforth
in eachparagraph
ofthe
indictment
charging
crimes
against
humanity,
i.e.paragraphs
12-24,
"were
committed
as partof
a widespread
orsystematic
attack
against
a eivilian
population
onnational,
political,
ethnic
or
raciaI
grounds".
Assetforth
intheevidence,
thescale
oftbeattack
wasextraordinary.
Defence
counsel
called
theevents
which
tookplaceinRwanda
in I994"tbegreatest
humantragedy"
at
theendof tbiscentury.
Around
thecountry,
a massive
number
ofkillings
tookplacewithin
a
very
short
rimet,’ame.
Tutsi
wereclearly
thetarget
oftheattack
- atroadblocks,
inshelters,
and
in their
ownhomes.
Hutusympathetic
to orsupportive
of Tutsiwerealsomassacred.
Thatthe
attack
wassystematic
isevidenced
bytheunusually
large
shipments
ofmachetes
intothecountry
shortly
before
itoccurred.
Itisalsoevidenced
bythestmctured
manner
inwhicb
theattack
took
place.
Teacbers
andintellectuals
weretargeted
first,
inTabaaswellastherestoftbecountry.
Through
themedia
andotherpropaganda,
Hutuwereencouraged
systematically
toattack
Tutsi.
Forthese
reasons,
theChamber
finds
beyond
a reasonable
doubt
thata widespread
andsystematic
attack
began
inApril
1994inRwanda,
targeting
tbecivilian
Tutsi
population
andthattheacts
referred
toinparagraphs
12-24
oftheindictment
wereactswhicb
forïned
partofthiswidespread
andsystematic
attack.

174.Paragrapb
9 oftheindictment
states,
"Atailrimes
relevant
tothisindictment,
a state
of
internai
armedconflict
existed
in Rwanda".
TbeChamber
notestbetestimony
of General
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Dallaire,
a wimesscalledby the Defence,
thatthe FARwas and theRPF were"twoarmies"
engaged
in hostilities,
thatthe RPFhadsoldiers
systematically
deployed
under.acommand
structure
headedby PaulKagame,
andthatFAR andRPFforcesoccupied
different
sidesof a
clearlydemarcated
demilitarised
zone.Basedon theevidence
presented,
the Chamber
finds
beyond
a reasonable
doubtthatarmedconflict
existed
in Rwanda
during
theevents
alleged
in the
indictment,
andthattheRPFwasan organised
armedgroup,underresponsible
command,
which
exercised
control
overterritory
in Rwanda
andwasableto carryoutsustained
andconcerted
military
operations.
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175.Paragraph
10 of theindictment
reads,"Thevictims
referred
to in thisindictment
were,
atailrelevant
times,
persons
hOttaking
anactive
partin thehostilities’.
Thevictims
referred
to
in theindictment,
several
of whomtestified
before
theChamber,
werefarmers,
teachers
and
refugees.
TheChamber
notesthattheDefence
didnotchallenge
thecivilian
status
ofthevictims
by makinganysubmissions
or leading
anyevidence
connecting
anyof thevictims
to theRPF
or thehostilities
thatprevailed
in 1994.Since
theallegations
in Paragraphs
13,17 andthose
pertainingto JuvenalRukundakuvuga
and EmmanuelSempabwain paragraph15 of the
indictment
havenotbeenproved
beyond
a reasonable
doubt,
theChamber
findsthatit is futile
to determine
whether
thesealleged
victims
werein factcivilians,
taking
no active
partin the
hostilities
thatprevailed
in 1994.In lightof theevidence
presented
by theProsecutor,
the
Chamber
findsbeyond
a reasonable
doubtthatailtheothervictims
referred
to in theindictment

«

wemcivilians,
nottaking
anyactive
partin thehostilities
thatprevailed
in 1994.

176.Paragraph
10A wasaddedto tbeindictment
whenit wasamendedto includechargesof
sexual
violence,
setforthin Paragraphs
12Aand12Boftheindictment.
Itisnotan allegation
of
fact,rather
it appears
to be a definition
ofsexual
violence
proposed
by theProsecutor.

177. Paragraph
11 of the indictment
sers forththe definition
of individual
criminal
responsibility
in Article
6(I)of theStatute
of theTribunal
andalleges
thattheAccused
individually
responsible
forthecrimes
alleged
in theindictment.
TheChamber
doesnotconsider
thistobe a factual
allegation
butrather
a matter
of legal
issue,
whichisaddressed
in thelegal
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findings
on eachcount.The Chamber
notesthatno generalallegation
hasbeenmadeby the
Prosecution
in connection
withCounts
13,14 and15,underwhichtheAccused
is charged
with
individual
criminal
responsibility
underArticle
6(3),as wellas Article
6(1)of theTribunal’s
Statute.
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5.2 Killings
(Paragraphs
12, 13, 18, 19 & 20 of the Indictment)

5.2.1.Paragraph
12 of the Indictment

178. The Chambernow considersparagraph12 of the Indictment,
which allegesthe
responsibility
of theAccused,
hisknowlcdge
of thekillings
whichtookplacein Tababetween
7 April
andtheendof June1994,
andhisfailum
toattempt
toprevent
tbesekillings
or tocallfor
assistance
fromregional
or national
authorities.

179. Paragraph
i2 of theIndictment
readsas follows:

12.

As bourgmestre,
JeanPaul AKAYESUwas responsible
for maintaining

lawandpublicorderin hiscommune.
At least2000Tutsiwerekilledin Taba
betweenApril7 andthe endof June;1994,whilehe wasstillin power.The
killings
in Tabawereopenly
committed
andso widespread
that,as bourgmestre,
Jean Paul AKAYESUmust have known about them. Althoughhe had tbe
authority
andresponsibility
to do so,JeanPaulAKAYESU
neverattempted
to
prevent
thekilling
of Tutsiin thecommune
in anywayor called
forassistance
fromregional
or national
authorities
to quelItheviolence.

180.Manywitnesses
testified
regarding
theresponsibilities
of thebourgmestre.
Witness
DZZ,
a formerpoliceofficer,
testified
thatas bourgmestre,
the Accusedwas responsible
for
maintaining
lawandpublicorderin thecommune.
Witness
R, a former
bourgmestre,
confirmed
thistestimony,
as didWitness
V andexpert
witness
Alison
DesForges.
Theresponsibilities
of
thebourgmestre
aresetforthin Rwandese
law,whichprovides
in Article
108oftheLawon the
Organization
of theCommunethatthe brigadier
has commandof thecommunal
police,under
the authority
of thebourgmestre.
Moreover,
according
to thetestimony
of witnessNN and
others,
theaccused’s
authority
overthecommunal
police
continued,
andhe continued
to issue
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themorders,
throughout
theperiod
in question.
Manywitnesses
testified
as to theirperception
of theauthority
of thebourgmestre.
Witness
K andWitness
NN bothstatcd
thatas bourgmestre,
the Accusedwasthe leaderof tbe commune,
andWitnessS, WitnessV and EphremKarangwa,
thecurrent
bourgmestre
of Taba,ailtestified
thatthepeopleof thecommune
respected
and
followed
everyorderoftheAccused,
as bourgmestre.
Thebourgmestre
wasthemostimportant
personin the Communeand its "parent"
according
to EpbremKarangwa.
He was "paramount
for the lireof the wholecommune"
and the representative
of the executive
powerin the
commune,accordingto WitnessR, himselfa former bourgmestre
The Accusedhimself
acknowledged
thathe wasresponsible
for themaintenance
of lawand orderin tbecommune.
Accordingly,
theChamber
findsthattbisproposition
basbeenestablisbed.

181.Withregmdto theallegation
thatat least2000Tutsiwerekilled
in Tabafrom7 Aprilto
theend of June1994,theChambernotesthatwhilemanywitnesses
testified
to widespread
killings
in Taba,veryfewwitnesses
wereableto estimate
numbers
of peoplekilled.
Ephrem
Karangwa,
thepresent
bourgmestre
of Taba,testified
thatthepopulation
of Tababasdecreased
by 7,000persons
sinceApril1994,andhe described
massgraves
in eachsector
of thecommune.
Whilesomepartof thepopulation
decrease
maybe attributed
to refugees
leaving
thecommune,
it is clearfromthetestimony
of manywitnesses
thata substantial
number
of people
wemkilled
in Taba.Thenumber
2000hashotbeencontested
by theDei:enee,
andit seemsto theChamber,
basedon theevidence
of killing
andmassgraves,
a modestestimate
of thenumberof people
killed
in Tabaduring
thisperiod.
Thetestimony
alsouniformly
establishes
thatvirtually
allof
thesepeople
wereTutsi.
Accordingly,
theChamber
findsthatit basbeenestablished
beyond
a
reasonable
doubtthatat least2000Tutsiwerekilled
in Tabafrom7 Aprilto theendof June
1994.It hasalsobeenestablished
thattheaccused
remained
bourgmestre
throughout
thisperiod.

182. The Indictmentallegesthat tbe killingsin Taba were openlycommittedand so
widespread
thattbeAccusedmustbaveknownaboutthem.A numberof witnesses,
including
Witness
PP andWitness
V, testified
tbattheyinformed
theAccused
of thekillings
whichwere
taking
placein Taba.Others,
suchas Witness
NN,testified
thattheAccused
waspresent
at the
bureau
communal
andelsewhere
whenkillings
tookplace,
andthathe witnessed
tbesekillings.
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Others,incIudingWitnessKK, WitnessNN, WitnessG, WitnessW, WitnessJ, WimessC,
Witness
JJ andWitness
V, havctestified
thattheAccused
supervised
andactivc[y-participated
in thckillings.
TheAccused
himself
acknowledged
thathe knewsuchkillings
weretaking
place.
Hc testificd
thathewastoldthattherc
wcrekillings
evcrywhere
inTaba,
andthatit wastheTutsi
whowerebeingkilled.
He stated
thaton 19 April1994,killings
spread
to mostofthecommune
of Taba.Theissueis notcontested,
andit hasbeenestablished
thattheAccused
knewthat
killings
weretaking
placeandwerewidespread
in Tabaduring
theperiod
in question.

183. The finalallegation
of paragraph12 is that althoughhe had the authorityand
responsibility
to do so,JeanPaulAkayesu
neverattemptcd
to prevent
thekilling
of Tutsiin the
commune
in anywayor called
forassistance
fromregional
or national
authorities
to quellthe
violence.
TheAccused
contends
thathe didnothavêthepowernecessary
to prevent
thekiltings
fromtakingplace.The Charnber
notesthatthe issueto be addressed
is whetherhe ever
attempted
to do so.In thelightof theevidence,
theChamber
considers
thatit is necessary
to
distinguish
betweentheperiodbelote18 April1994,whenthe keymeetingbetweenmembers
of theinterimgovernment
andthebourgmestres
tookplacein Murambi,
in Gitarama,
andthe
periodafter18 April1994.Indeed,
on theProsecution’s
own case,a markedchangein the
accused’s
personality
andbehaviour
tookplaceafter18 April1994.

184.Thereis a substantial
amountof evidence
establishing
thatbefore18 April1994the
Accuseddid attemptto preventviolencefromtakingplacein the communeof Taba.Many
witnesses
testified
to theefforts
of theAccused
to maintain
peacein thecommune
andthathe
opposêd
by forcetheInterahamwe’s
attempted
incursions
intothecommune
to ensurethatthe
killings
whichhadstarted
in Kigali
on 7 April1994didhOtspread
to Taba.Witness
W testified
thaton theorderof theAccused
to thepopulation
thattheymustresist
theseincursions,
members
of theInterahamwe
werekilled.
WitnessK testified
thatTabacommunewascalmduringthe
period
whenAkayesu
wantedthatthêrebe calm.Shesaidhe wouldgatherthepopulation
in a
meeting
andtellthemthattheyhadtobeagainst
tt?eactsof violence
in thecommune.
Witness
A testified
thatwhentheInterahamwe
triedto enterthecommune
of Taba,thebourgmestre
did
everything
to fightagainst
them,andcalled
on theresidents
to go to theborders
of thecommune

91
to chasethemaway.TheAccused
testified
thathe intervened
whenrefugees
frornKigali
were
beingshotat by theInterahamwe.
Thepoliceretmned
tireandthreelnterahamwe-were
killcd.
TheAccused
testified
thathe confiscated
theirweapons
andtheirvehicle.

185.TheAccused
testified
thathe askedforthreegendarmes
at themeeting
withthePrime
Minister
in Gitarama
on 18 April1994,to helphimmaintain
orderandsecurity
andto stopthe
killing
of Tutsi.
Theonlywitnesses
to attend
theMurambi
meeting
wereprosecution
wimess
R,
an MDR bourgmestre
in Gitarama
prefecture
liketheaccuse&and DefencewitnessDAAX,the
formerprefect
of Gitarama.
Witness
R mcalled
threemeetings
of thebourgmestres
in Gitarama
prefecture
convened
by theprefect
after6 April1994,andin hisstatement
to theOffice
of the
Prosecutor
he saidthatthe accuseddid ask for gendarmes
atoneof thosemeetings.
When
testifying
befomtheChamber,
WimessR didhot remember
the accusedhavingspokenat the
Murambimeetingof 18 April1994,although
in hisearlierstatement
to the Officeof the
Prosecutor,
he statedthat the accusedhad spokenat that meeting.Becauseof these
inconsistencies,
Defencecounselsubmitted
a motionrequesting
theChamberto consider
a
prosecution
forfalsetestimony,
whichthisChamber
rejected
in a Decision
of 9 March1998.As
theChamber
stated
in thatDecision,
it didnotdeemthemarrer
appropriate
foran investigation
intofalse
testimony,
butrather
it wasa matter
fortheevaluation
of thecredibility
of thewitness
in question.
In thiscase,theChamber
considers
that,despite
discrepancies
between
Wimess
R’s
testimony
andhispriorstatement
to theProsecutor
relating
to thesequence
of themeetings
addressed
by theaccused,
if takeninthelight
mostfavourable
to theaccused,
itcorroborates
the
accused’s
account
thatat somepointafter6 April1994,andin alllikelihood
at theMurambi
meetingof 18 April1994,the accusedaskedforgendarmes
to assistwiththe problems
of
security
in hiscommune.
Giventheaccused’s
testimony
on thispoint,
anditscorroboration
in
partby the soleprosecution
wimesswhowaspresentat the Murambi
meeting,
the accused’s
version
ofevents
- thathedidcallforassistance
fromthenational
andregional
authorities
- must
be credited.

186. Moreover,DefencewitnessDAAX, the formerprefectof Gitaramasupportsthe
accused’s
account.
Witness
DAAXtestified
thathe convened
threemeetings
of bourgmestres
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between
6 April1994and18 April1994- ailof whichwereattended
by theaccused
- thethird
mcctingbeingtheone whichwas movedfromGitarama
to Murambiat the lastminuteat the
request
of thePrimeMinister
so thatthePrimcMinister
andotherMinisters
couldaddress
the
prefect
andbourgmestres.
At thisthirdmeeting,
theprefect
testified,
theaccused
tookthefloor
and complained
of theproblems
of security
in his commune,
in commonwiththePrefectand
otherbourgmestres.
Witness
DAAX’stestimony
agreeswiththatof theaccused
thatthePrime
Minister
didnotreplydirectly
to thebourgmestre’s
expressions
of concern
aboutsecurity
in their
Communes,
but thathe ratherreadpartsof a prepared
policyspeechand threatened
the
complaining
bourgmestres
withdismissal.
WitnessDAAXfurther
testified
thatat leastone
bourgmestre,
thebourgmestre
of Mugina,
waskilled
shortly
afterthemeeting
as a result.
Witness
DAAXalso testified
that the accusedhad to fleehis communedue to pressure
from the
lnterahamwe
at somepointbetween
6 April1994and18 April1994,andin anyeventafterthe
firsttwo meetings
referrêd
to abovebutbeforethe thirdmeeting.
WitnessDAAXsaidthe
Accusedneverofficially
requested
gendarmes
fromhim,unlikethebourgmestre
of Mugina.
Witness
DAAXlostcontactwiththeAccused
after18 April1994.TheChambernotesthatthe
Accused
doesnotassert
thathe requested
assistance
fromtheprefect
of Gitarama
butrather
from
thePrimeMinister,
during
thecourse
of themeeting.

187.A substantial
amountof evidence
hasbeenpresented
indicating
thattheconduct
of the
Accuseddid,however,
changesignificantly
afterthe meetingon 18 April1994,and many
witnesses,
including
Witnesses
E, W, PP,V andG, testified
to thecollaboration
of theAccused
withtheInterahamwe
in Tabaafter
thisdate.
Witness
A testified
thathe wassurprised
toseethat
the Accusedhad becomea friendof the Interahamwe.
The Accusedcontendsthat he was
overwhelmed.
WitnessDAX and WitnessDBB,bothwimesses
for the Defence,
testified
that
theInterahamwe
threatened
to killtheAccused
if he didnotcooperate
withthem.TheAccused
testified
thathe wascoerced
by theInterahamwe
andparticularly
by SilasKubwimana,
thehead
of the Interahamwe
withwhomhe wasseenquitefrequently
duringthistime.The Chamber
notesthatin hispre-trial
written
statement,
theAccused
gavea verydifferent
account
of Silas
Kubwimana,
describing
laismandate
in thecommuneas thatof a "peace-maker".
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188.TheChamber
recognises
thedifficulties
a bourgmestre
encountered
in attemptin.g
to save
livesof Tutsiin theperiodin question.
Prosecution
witness
R, whowasthebourgmeste
of
another
commune,
in Gitarama
prefecture,
testified
thattherewasverylittlehe or other
bourgmestres
coulddo to prevent
massacres
in his commune
oncekillings
becamewidespread
after18 April1994.He averredthata bourgmestre
coulddo nothingopenlyto combatthe
killings
afterthatdateor he wouldriskbeingkilled;
whatlittle
he coulddo hadto be done
clandestinely.
TheDefence
caseis thatthisis precisely
whattheaccused
did.

189. Defencewitnesses,
DAAX,DAX, DCX, DBB and DCC confirmthat the accusedfailed
toprevent
killings
after18April1994andexpressed
theopinion
thatit wasnotpossible
forhim
to do anythingwithten communal
policemen
at his disposal
againstmorethana hundred
Interahamwe.

190. The Defencecontendsthat,despitepressurefrom the Interahamwe,
the Accused
continued
to saveIivesafter18 April1994.Thereis someevidence
on thismarrer,
referred
to
in thesection
on "tlaeaccused’s
lineof Defence’.

191.Thereis alsoevidence
indicating
thatafter18 April1994,therewerepeople
thatcarne
to the Accusedforhelp,and he turnedthemaway,and thereis evidence
thatthe Accused
witnessed,
participated
in,supervised,
andevenordered
kiliings
inTaba.Witness
JJtestified
that
,eo~%¯

afterherarrival
at thebureau
communal,
whereshecameto seekrefuge,
shewentto theAccused
on behalf
of a groupof refugees,
begging
himto killthemwithbullets
so thattheywouldnotbe
hackedto deathwithmachetes.
Shesaidhe askedhispolice
officers
to chasethemawayand
saidthatevenif therewerebullets
he wouldnotwastethemon therefugees.

192.The Chamberfindsthatthe allegations
set forthin paragraph
i2 cannotbe fully
established.
TheAccused
didtakeaction
between
7 Apriland18 Aprilto protect
thecitizens
of hiscommune.
It appears
thathe didalsorequest
assistance
fromnational
authorities
at the
meeting
on 18 April1994.Accordingly,
theAccused
didattempt
to prevent
thekilling
of Tutsi
in hisCommune,
andit cannot
be saidthathe neverdidso.
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t93.Neverthclcss,
the Chamberfindsbcyonda reasonable
doubtthat the conductof the
Accused
changed
after18 April1994andthatafterthisdatetheAccused
didhOtattempt
to
prevent
thekilling
of Tutsiin thecommune
of Taba.In fact,thereis evidence
thathe hOtonly
knewof andwitnessed
killings,
butthathe participated
in andevenordered
killings.
Thefact
thaton oneoccasion
he helpedoneHutuwomanprotect
berTutsichildren
doesnotalterthe
Chamber’s
assessment
thattheAccused
didnotgenerally
attempt
to prevent
thekillings
at ail
after18 April.
TheAccused
contends
thathe wassubject
to coercion,
buttheChamber
findsthis
contention
greatly
inconsistent
witha substantial
amount
of concordant
testimony
fromother
witnesses.
It is alsoinconsistent
withhisownpre-trial
written
statement.
Witness
C testified
to havingheardtheaccused
sayto an Interahamwe
" I do notthinkthatwhatwe aredoingis
proper.We aregoingto baveto payforthisbloodthatis beingshed..",a
statement
which
indicates
theAccused’s
knowledge
of tbewrongfulness
of hisactsandhisawareness
of the
consequences
of hisdeeds.
Forthesereasons,
theChamber
doesnotaccept
thetestimony
of the
Accused
regarding
hisconduct
after18 April,
andfindsbeyond
a reasonable
doubtthathe did
hOtattempt
to prevent
killings
of Tutsiafterthisdate.Whether
he hadthepowerto do soisnot
al issue,
as he nevereventriedandas thereis evidence
establishing
beyond
a reasonable
doubt
thathe consciously
chosethecourse
of collaboration
withviolence
against
Tutsiratherthan
shielding
themfromit.

5.2.2. Paragraph 13 of the Indictment

Alleged
facts:

194. Paragraph
13 of theIndictment
is worded
as follows:

"Onor about19 April1994,beforedawn,in Gishyeshye
sector,
Tabacommune,
a groupof men,one of whomwas namedFrançois
Ndimubanzi,
killeda local
teacher,
Sylvère
Karera,
because
he wasaccused
of associating
withtheRwandan
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Patriotic
Front("RPF’)
andplotting
to killHutu.Eventhough
at leastoneofthe
perpetrators
wasturned
overto Jean-Paul
Akayesu,
he failed
to takemeasures
to havehimarrested".

195.[tisalleged
that,by theactswithwhichhe ischarged
in thisparagraph,
Akayesu
is guilty
of theoffences
whichformthesubject
of threecounts:

Count1 of the[ndictment
chargeshimwiththe crimeof genocide,
punishable
under
Article
2(3)(a)
oftheStature;
Count2 charges
himwiththecrimeof complicity
in genocide,
punishable
underArticle
2(3)(e)
oftheStature;
Count3 charges
himwiththecrimeof extermination
whichis a Crimeagainst
Humanity,
punishable
underArticle
3(b)of theStature.

196.In orderto provetheactsalleged
against
Akayesu
underparagraph
I3 of thelndictment,
itisnecessary
tofirst
establish
thatSylvère
Kamra,
a teacher,
waskilled
in theGishyeshye
sector,
Taba commune,on 19 April1994,beforedawn,by a groupof men,one of whomwas named
François
Ndimubanzi
andthathe waskilled
because
he wasaccused
of associating
withtheRPF
andplotting
to kiliHutu.TheChamber
mustthenbe satisfied
thatat least
oneof theperpetrators
of thiskilling
wasindeed
tumedoverto Jean-Paul
Akayesu,
andthathe failed
to takemeasures
to bavehimarrested.

Withregardto the kiilingof SylvèreKarerain the Gishyeshye
sector,Tabacommune,
on
or about19 April1994,beforedawn:

197.Several
Prosecution
witnesses,
particularly,
thosewho appeared
underthepseudonyms
A, W, E andU, as wellas EphremKarangwa,
provided
information
on thekillingof teacher
Sylvère
Karera
in thenightof 18 to 19 April1994.

A, a Hutuman,testified
that,during
thenightof 18 to 19 April1994,he heard
198. Witness
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people
shouting
thatthieves
hadkillcdpeople
at Remera
school
andcalling
on thepopulation
to stopthem.WimessA affirmcd
that,on 19 April1994,hc hadgoneto Remeraschool.
There
he leamtfromtheheadmaster
thattheprefect
of studies,
whoturned
outtobeSylvère
Karera,
hadbeenkilled.
Thewitness
sawthcbodyof thcteachcr
belote
it wascovered
witha pinkshcet
at therequest
of theheadmaster.

199.Ephrem
Karangwa,
a Tutsiman,called
by theProsecutor
as a wimess
who,at thematerial
rime,performed
thefunctions
of Inspecteur
de police
judiciaire
of theTabacommune,
stated
beforethe ChamberthatSylvèmKm’era,
a teacherat the RemeraRukomaschoolcomplex,
was
killedin thenightof 18 to 19 April1994by members
oftheInterahamwe.

200.Witness
W, a Tutsi,
whoresided
in Taba,wherehe worked
as a teacher,
testified
thaton
retuming
fromnightpatrols
in whichhe hadparticipated
during
thenightof 18 to 19 April1994,
’nelearnt
thattheprefect
of studies
atthepublic
primai
T school,
Rukorna,
hadjustbeenkilled.

201.Questioned
on thedeathof Sylvère
Karera,
witness
E stated
thathe hadgone,in thenight
of 18 to 19 April1994,to theentrance
of Remera
school.
He didnotdirectly
seeKarera’s
body,
buthadheardthatthebodywasin theschool
premises.
No onestopped
himfromentering
the
school,
buthe hadpmferred
to go to theplacefromwhemthenoisecamewhichhadbrought
him
outof hishome.

202.Prosecution
witnessU alsoheardthata teacher,
namedKarera,had beenkilled.She
stated
thatthroughout
thenight,
shehadheardpeople
shouting
in thestreets
andannouncing,
particularly,
thatKarera
hadbeenkilled.

203.TheDefence
basneverdisputed
thekilling
of SylvèreKarerain thenightof 18 to 19
April1994.Theaccusedhashimself
confirmed,
duringhisappearance
as witnessbeforethe
Chamber,
thattheteacher
Sytvère
Karera
hadbeenkilled
in thenightof 18 to 19 April1994.

Concerning
theallegation
thatSylvèreKarerawas killedby a groupof men,one of whom

/r

97
was named FrançoisNdimubanzi,and that he was killed becausehe was accusedof
associating
withthe RPFandplotting
to kiilHutu:

204.TheChamber
notesthatthoughthclndictment
alleges
thatSylvère
Karerawaskilledby
a groupof men,oneof whomwasnarnedFrançois
Ndimubanzi,
theProsecutor
hasadducedno
evidence
to shownumber
andidentity
of theperpetrators
of thekilling.

205.As forthereasons
alleged
by theProsecutor
forthekilling
of Sylvère
Karera,
thatis,
associating
withtheRPF andplotting
to killHum,theDefencestated,in itsconcluding
arguments,
thattheyshould
be dismissed
on thegroundthatSylvère
Karera
was,according
to
theDefence,
HutuandthattheProsecutor’s
allegations
thatthisteacher
waskilled
because
he
wasaccused
of plotting
to killHutuweretherefore
without
merit.

Concerning
the allegation
thatat leastoneof the perpetrators
of thekillingof Sylvère
Karerawas turnedoverto Jean-Paul
Akayesuand thathe failedto takemeasures
to have
him arrested:

206. Though
theIndictment
alleges
thatat least
oneoftheperpetrators
of thekilling
ofSylvère
the Prosecutor
has adduced
no evidence
to supportthis
Karerawasturnedoverto Akayesu,
allegation.

207.WitnessE statedthat,in thenightof 18 to 19 April1994,aftergoingto theschool
entrance
whereSylvère
Karerahadbeenkilled,
he wentto theplacefromwherecamethe
noise
whichhad broughthim outof laishome.At Gishyeshye,
fromwherecamethe noise,neara
roadblock,
he sawthebodyof another
person
whohadbeenkilled.
A crowdgathered.
It wassaid
thatteacherKarerawaskilledand thattheremainsnearthe roadblock
werethoseof the
Interahamwe
whohadjustkilled
Karera.
ApartfromthatdeadInterahamwe,
no otherperson
was
heldresponsible
forkilling
Karera.
Witness
E specified
thathehadheardthatSylvère
Karera
had
beenkilled
by thatInterahamwe
alone.
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208.Thewitness
calledby theProsecutor
underthepseudonym
Z, a Tutsiman,statedthat,
on or about19 April1994,in theearlyhoursof thedayfollowing
thekilling
of a Tutsiteacher
in Remera
andthatof hismurderer,
whowaskilled
by persons
in charge
of maintaining
security,
he andolherpersons
stoodnearthebodyof theteacher’s
murderer.
Akayesu,
whowasarmed,
separated
members
oftheInterahamwe
frornthe population.
According
to wimessZ, Akayesu,
in referring
to thebodyon thespot,
reportedly
deplored
thekilling
of thisperson.

209.Prosecution
witness
A testified
that,in thenightof 18 to 19 ApriI1994,an Interahamwe
waskilled.
No investigation
wasconducted.
He wassimplyburiedimmediately.

210.Prosecution
witness
U stated
thatsomementoldhim,on 19 April1994,thata person
had
beenkilledandthatAkayesu
hadgoneto wherethebodywasandhelda meeting
there.

211.Several
otherwitnesses
indicated
to the Chamber
thata crowdhadformedearlyin the
morningof 19 April 1994,in Gishyeshye,
aroundthe body of a youngmemberof the
lnterahamwe.
Thatmeeting
is at thefootof theallegations
brought
by theProsecutor
against
Akayesu
underparagraphs
14 and15 of theIndictment.
Thefactual
findings
of theChamber
on
theholding
of thesaidmeeting
areelaborated
uponbelow.

212.TheProsecutor
accepted
thisversion
of factsin herconcluding
arguments.
Shehadthen
toldtheChamber
that,following
thekilling
of theTutsiteacher,
Sylvère
Karera,
in themiddle
of thenightof 18 to 19 April1994,in Remera,
by somemembers
of theInterahamwe,
thepeople
of thecommune
hadgoneout intothestreets
to findoutwhatwashappening,
wondering
why
a teacher
hadbeenkilled.
Later,
according
to theProsecutor’s
statement,
theycaught
onemember
of theInterahamwe
in Gishyeshye
andkilledhim.

213.In herconcluding
arguments,
theProsecutor
didnot mention
anyfactdesigned
to show
thatoneof thepossible
killers
of Sylvère
Karera
wasturned
overto Jean-Paul
Akayesu
alive,
contrary
to whatis alleged
in paragraph
13 of theIndictment.
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214.Duringcross-examination
of the accusedappearing
as witnessin his owntrial,the
Prosecutor
hadhimconfirm
thatSylvère
Karera
waskilled
in thenightof 18 to I9 ApriI1994
andthatlater,onememberof theInterahamwe,
the personwho hadkilledKarera,wasalso
killed.
TheProsecutor
addedthatProsecution
witnesses
hadindeed
testified
to that.

215.Duringhisappearance
beforetheChamber
as witness,
theaccused
argued
thatduring
the
nightof 18 to 19 April1994,he wassleeping
in theBureauCommunal,
whentowards4 a.m.,
a certain
Augustin
Sebazungu,
MDRtreasurer
at Taba,residing
in theGishyeshye
sector,
came
to inform
himthatthesituation
in thesector
wastense,
following
thekilling
of a youngman,a
memberof theInterahamwe.
TheBourgmestre
thenimmediately
alerted
thepoliceandwentto
thescene,accompanied
by twopolicemen.
Therehe founda bodystretched
outon theground,
covered
withtraces
of blood,
asif it hadbeenlait.
Theaccused
affirmed
belote
theChamber
that
he seizedtheopportunity
of thisgathering
whichformedas peoplecameto see wh~itwas
happening,
to address
thepopulation.
He notedthatmembers
of theregion’s
Interahamwe
had
rushedandsurrounded
thebodyof theiryoungmember.Akayesu
toldtheChamber
thathe had
condemned
thekilling
of theyoungmanbecause
he feltthatit washotin thatmanner
thatlaw
andor’Jet
wouldbe maintained,
andthathe hadindicated
thathisarrest
wouldsimply
havebeen
enough.

Factualfindings

216. Prosecution
witnessesappearingunderthe pseudonyms
A, W, E and U, as well as
Ephrem
Karangwa,
provided
information
whichconfirmed
theProsecutor’s
allegations
as to the
killing
of teacher
Sylvère
Karerain thenightof 18 to 19 Aprili994.On thebasisof such
corroborative
evidence,
whichwasnotsubstantially
disputed
by theDefence,
theChamber
is
satisfied
thatSylvère
Karera
wasactually
killed,
in Gishyeshye,
in thenightof 18 to 19 April
1994.

217.The Chamber
noteshowever
thattheProsecutor
hasnot adduced
conclusive
evidence
to
support
herallegations
relating
to thenumber
andidentity
of theperpetrators
of thekilling
of
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Sylvère
Karera
as wellasthereasons
forthismurder.

218.Withregard
totheallegation
thatatleast
oneoftheperpetrators
ofthekilIing
ofSylvère
Karera
hadbeenturned
overto Jean-Paul
Akayesu
andthathe failed
to takeanymeasures
to
bavehimarrested,
forthereasons
explained
above
andintheabsence
of pertinent
evidence,
tbe
Chamber
finds
thattheProsecutor
hç~shotestablished
beyond
reasonable
doubt
thatatleast
one
oftheperpetrators
ofthekilling
ofSylvère
Karera
wastumed
overalive
toAkayesu,
andthathe
failed
totakeanymeasures
tobavehimarrested.

5.2.3. Paragraph18 of the Indictment

18 ofthe
Indictment
reads
as follows:
219. Paragraph

18. On or aboutApril19, 1994,the men who,on JeanPaulAKAYESU’s
instructions,
weresearchingfor EphremKarangwadestroyedEphrem
Karangwa’s
bouseand burneddownhis mother’s
bouse.Theythenwentto
search
thehouseof Ephrem
Km’angwa’s
brother-in-law
in Musambira
commune
andfound
Ephrem
Karangwa’s
threebrothers
there.
Thethreebrothers
-- Simon
Mutijima,
Thaddée
Uwanyiligira
and JeanChrysostome
Gakuba-- triedto
escape,
butJeanPaulAKAYESU
blewhiswhistle
to alert
local
residents
to the
attempted
escape
andordered
thepeople
to capture
thebrothers.
Afterthe
brothers
werecaptured,
JeanPaulAKAYESU
ordered
andparticipated
in the
killing
ofthethree
brothers.

Events
alleged

Testimony
Of EphremKarangwa(Witnessd)
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220. EphremKarangwawas assignedthe pseudonymD and placed underthe Tribunal’s
Witness
Protection
Unit,pursuant
to an ordcrof 26 Septcmber
1996,but he waivedwitncss
protection
andelected
to testity
underhisownname.

221,Karangwa
testified
thathe resided
in Tabaandin April1994he wastbeInspecteur
de
PoliceJudiciaire
(IPJ)in theMinistry
of Justice
fortheProsecutor
in Tabacommune
having
takenoffice
in August
1984.As IPJhe invcstigated
criminal
complaints
andtransmitted
case
filesto theProsecutor.
Thewitness’s
office
wassituated
in thebureau
communal
in Taba.The
witness
testified
thattheheadof anycommune
wasthebourgmestre.
TheAccused
whowasthe
bourgmestre
ofTabaduringthe eventsof April1994.ThewitnesshadknowntheAccusedfor
abouttwenty
years.
Thewitness
didnotbelong
to anypolitical
partyandhe wasnotallowed
to
do so by theMinister
of Justice.
He testified
thattherewasneveranytension
between
himand
theAccused
andtheyhada goodworking
relationship.

222.Karangwa
testified
thatin hisroleas IPJhe becameawarethattherewereproblems
of
a political
nature
between
thepolitical
parties
in Taba,especially
theMDRandtheMRND,The
MDRhada greater
following
in Tabaandthispartywasledby theAccused.
On oneoccasion
in 1992therewasa demonstration
by theMDRwhichledto violence
whenthedcmonstrators
triedto forcibly
enterthebureaucommunal.
TheMDR wantedthe bourgmestre
at thattime
removed
fromoffice.
Thematter
wasinvestigated
by thewitness
andreferred
to theProsecutor
forprosecution.
Thewitness
didnotbaveanyknowledge
of theeventuai
outcomeof thismatter,
at therimeof testifying.
Thewitness
saidthathe knewof SilasKubwimana
andthathe often
complained
abouttheAccused
andtheMDRofficiais.
He saidthatthereexisted
a fileon this
complaint
at theProsecutor’s
office.
Thewitness
saidthathe hadbecome
awareof theexistence
ofthisfileinhisofficial
capacity
asIPJ.

223.Karangwa
testified
thaton themorning
of 7 AprilI994,whilepreparing
to go to work
he heardan announcement
on theradiothatthePresident
had beenkilled.
He alsoheardan
announcement
calling
on peopleto remainwherever
theywereandhe therefore
decided
notto
go to work.
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224.Karangwa
testificd
thathc hadspoken
to manypcopte
aboutthesecurity
situation
in
Taba.On 14 April1994,he sawa NueToyota
Minibus
passhim.He wasinformed
thatthis
motor
vehicle
anda white"pickup"wereconfiscated
fromtheInterahamwe
by thepeople
of
Kamembe.
Hewasfurther
informed
thata police
officer
waskilled
andan Interahamwe
wounded
inthis
process.

225.Karangwa
testified
thaton thenightof 18 April1994he wasoutside
hishousebecause
he hadheardthatTutsiin Rundacommune
werebeingkilled
andsincehe wasa tutsihe was
afraid.
He stated
thatRundaandTabawereneighbouring
communes.
At approximately
1 am on
19 April
1994,
a person
cametothewitness’s
house
andinformed
himthathe hadjustattended
a meeting
ledby theAccused
whereplans
wembeingmadeto kiI1thewitness
andto commence
killings
in Tabain a similar
manner
to killings
thatwerehappening
in Runda.
Thisperson
advised
thewitness
tofleewithhisfamily.
Thewitness
andhisfamily
hidona hillandatdawn
thewitness’s
sisters,
mother
andwifewentonfootto hiswife’s
sisters
house
inMusambira
and
heandhisbrothers
stayed
behind
because
theywanted
toverify
theinformation
thathadbeen
given
to him.Thewitness
saidthathe wondered
whysomeone
wouldwantto killhimandhis
t~amily,
since
theyhadno problem
withanyonc.

226.Karangwa
testified
thatfromhishiding
place
onthehill,
he could
seehishouse
onthe
opposite
hillabout
150metres
away.
Thewitness
stated
thathe sawthree
vehicles
drive
upto
hisbousebetween
thehoursof eight
andnineo’clock
in themorning.
TheAccused
camein a
NueToyota
minibus,theonethatthepeople
hadtaken
awayfromtheInterahamwe.
Thewitness
wasuncertain
as towhether
theAccused
wasdriving
theblueToyota
Hiace
minibus.
Thewitness
described
theother
twovehicles
asa white
Toyota
anda redToyota.
Thewitness
could
notsee
whattheAccused
hadin hishands,
buthe didseetheAccused
wearing
a military
jacket.
The
Accused
andtheother
people
alighted
fromthemotorvehicles
andwentdowntothewitness’s
bouse.
Thewitness’s
dogsbarked
andsomeone
in thisgroupof people
fireda roundfroma
firearm
andthedogsranaway.
Thewitness
stated
thathesawthisgroup
ofpeople
thendestroy
hishouse
andhismother’s
house.
Thewitness
stated
thatthehouses
werelooted
andburnt.
The
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wimess
identified
prosecution
exhibits
50 and51 asbeingphotographs
of theremains
ofthese
houses.

227.Karangwa
testified
thatthisevent
confirmcd
thcinlk»rmation
thathehadreceived
andhe
thendecided
tojoinhisfamily
inMusambira.
Hearrived
atMusambira
at about
3 o’clock
inthe
afternoon.
He sawhisfamily
at thehouseof hisbrother
in law,Laurent
Kamondo
andthey
imrnediately
leftforKabgayi,
whilst
heawaited
thearrival
ofhisyounger
brothers.
Hestated
that
he could
notstayinthehouse
because
hewasafraid
thattheAccused
would
lookforhimthere.
Instead,
hehidinaneucalyptus
bushonthesideofa billapproximately
eighty
metres
fromthe
house.

228.Karangwa
testified
thathe sawtwomotorvehicles,
a blueToyota
Hiaceminibus
anda
redToyota
Hiluxapproach
thehouse.
These
vehicles
stopped
approximately
twenty
rivemetres
awayfromthehouse.
Thiswasthesaine
minibus
thatwastakenawayfromtheInterahamwe
and
theAccused
wasusingit at thatrime.Manypeople
alighted
fromthevehicles
andwalked
towards
Laurent
Kamondo’s
house.Thewitness
recognised
someof thesepeopleas the
bourgmestre
of Musambira,
theAccused,
a police
officer
namect
Emanuel
Mushumba
fromthe
Tabacommune,
MutijiMasivcre,
WinimaBoniface
and MunirYarangaclaude
who was the
secretary
of theMDRpartyin thecommune
of Taba(phonetic
spelling).
TheAccused
was
wearing
a military
jacket
andhehada guninhishand.

229.Karangwa
testified
thatheheardshouts
andwhistles
as thisgroup
of people
approached
Laurent
Kamondo’s
house.
He sawpeople
running
and,thereafter,
he sawhisyounger
brothers
inthecourt
yardwiththese
people.
Thewitness
stated
thatitwasthenthatherealised
thathis
brothers
werein Musambira.
Thewitness
continued
to hearshouts
fromthesepeople
andthen
he heardtheAccused
saythatlaisbrothers
mustbe shot.Thewitness
heardgunshotsand
concluded
thathisbrothers
werekilled
andthattheAccused
hadfired
thegun.Whenaskedby
theProsecutor
whether
hesawthegunthatwasusedtokilihisbrothers,
thewitness
replied
that
he sawtheAccused
carrying
a gunwhenhe arrived
andthathe heard
theshots.
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230.Karangwa
testified
thatafter
thekilling
ofhisbrothers,
he fledto Kabgayi,
andon arrival
at thecathedral,
the wimessstatedthathe sawtheAccused
in a ’pickup’drivcup to the
cathedral.
The Accusedwas in the companyof two policeofficersfromthe Tabacommune
namcdEmanuelMushumba
( phonetic
spelling)
andOoliMusakarani
(phonetic
spclling)
and
groupof people.
Thewitness
saidthathe sawtheAccused
andtheseotherpeople
alight
fromthe
vehicle
andlookaround
thecourtyard
of thecathedral
buttheydidnotgo inside.
Theythengot
backintothemotorvehicle
andleft.Thewitness
wasinformed
by Witness
V thattheAccused
wasmaking
enquiries
abouthiswhereabouts
andhe wasadvised
to hide.Thewitness
stayed
in
theseminary
untiltbeendof thewar.

231.Karangwa
testified
thathe washOtableto leavetheseminary
butthathe heardfrommany
peopletbattheAccused
wasoutside
tbeseminary
on manyoccasions.
TheAccused
wasableto
come into the compoundof the seminaryfrom30 May 1994~The witnessrecalledthat he
remembered
thatdayclearly,
because
it wason thatdaythattheAccused
cameto takehimaway,
and he was savedby someone.

232.Karangwa
testified
thathe stayed
in Kabgayi
from21 April1994to 2 June1994.At the
beginning
of 1995thewimess
wentto workas IPJin thepublic
prosecutor’s
office
in Gitarama
andon 3 January
1996became
thebourgmestre
of Taba.Thewitness
saidtbatat thatrimeTutsi
werekilledandtheonlyreasontheAccused
looked
forhimwasbecause
he hadworkedin the
communeand he was Tutsi.

233.In response
to a question
fromthebench,
Karangwa
stated
thatthefactthattheAccused
waspresent
madehimresponsible
forthedeathof hisbrothers.
Whenaskedforclarification
as
to whether
theAccused
ordered
theshooting,
thewitness
reaffirmed
thattheAccused
ordered
theirshooting.

234. Under cross examination,Karangwatestifiedthat he had a very good working
relationship
withtheAccused.
Thewitness
stated
thattheAccused
dealtwithcivildisputes
and
he referred
ailcriminal
matters
to thewitness.
Thewitness
stated
thathe wasgenerally
invited
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to meetings
pertaining
to security
in Taba.He testified
thathe sawtheAccused
between
6 and
I0 April1994in Kamembe.
TheAccused
wasthereassessing
thesecurity
situation,
sincethere
wasan influx
of people
thatwerefleeing
Kigali.
TheAccused
sentcommune
police
officers
to
ensure
thesecurity
of thesepeople.
TheAccused
at thisstagewasopposed
to anykilling.

235.In clarification
of an averment
in his writtenstatement
madeto the Officeof the
Prosecutor
(exhibit
I05),thewitness
testified
thattheAccused
heldmeetings
on 18 andi9 April
1994witha viewto planning
thegenocide.
Thewitness
stated
thathe hadnotattended
anyof
thesemeetings
buthe heardof them.Thewitness
stated
thatat thesemeetings
a decision
was
takenthatthe MDR and the MRNDshouldnot fightthe lnterahamwe
and the CDR but they
should
fightthetutsi.
Thisdecision
according
to thewitness,
wastakenatcommunal
levelbythe
bourgmestre.
Althoughthe bourgmestre
belonged
to the MDR ail the political
partiesat
communal
levelwereunderhisauthority.
Thewitness
didnotgo to workfrom7 April1994.The
witnessstatedthathe knewthatthereweremajorsecurity
problemsin the communeand
expressed
theviewthatif thebourgmestre
believed
thatthewitness
wascompetent
to resolve
theseproblems,
thebourgmestre
wouldbaveprovided
thewitness
withtransport
to go to work.

236.Thewitness
acknowledged
thefactthattheAccused
foughtagainst
theInterahamwc
after
6 April1994andwenton to saythatiftheAccused
hadnotdoneso thekilling
in Tabawould
bavestarted
muchearlier.
TheDefence
Counsel
pointed
outthatin hiswritten
statement
to the
Office
of theProsecutor,
thewitness
stated
thathe Wasabouta kilometre
awayfromhisbouse
whenhe sawtheAccused
cometo hishousewitha groupof people.
Thewitness
denied
thisand
reaffirmed
laistestimony
thathe was150metresawayfromhisbouse,on theopposite
bill.
According
to thewitness,
he wasableto identify
theAccused
by thewaythathe walked
andthe
clothes
thathe waswearing.
Thewitness
couldalsohearwhatwasspokenby theAccused
and
thegroupof people
whentheywereat laisbouse,
although
he was150metres
away.Thewitness
identified
the peoplewiththeAccusedas assistant
bourgmestre
CivilMootijima
(phonetic
spelling
), assistant
bourgmestre
Wimina
Boniface
(phonetic
spelling
), manager
of a poputar
bankAloyceKubunda
(phonetic
spelling),
businessman
DanielGasiba(phonetic
spelling)
somecommunal
policeofficers.
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237.Karangwa
testified
undercross-examination,
thatwhentheAccusedarrivedat Laumnt
Kamondo’s
houseat Musambira
he immediately
searched
thebouseandfoundhisthreebrothers.
TheAccused
thenkilledthewitness’s
threebrothers
by shooting
them.TheDefence
Counsel
pointed
outthat,in hiswritten
statement,
thewitness
hadstated
thattheAccused
killed
his
brother,
JeanKististan
( phonetic
spelling),
by shooting
himandwhenhisothertwobrothers
triedto escapetheywereattacked
andkilledwithmachetes
by the menwho werewiththe
Accused.
TheDefence
Counselrequested
an explanation
fromthe witness
in respectof this
discrepancy.
Thewitness
denied
thathe stated
thisandmaintained
thatailthreeof hisbrothers
wereshot.

238.Karangwa
testified
undercrossexamination,
thathe leRMusambira
immediately
after
hisbrothers
werekilled
andwhenhe wasaskedwhether
he buried
is brothers,
hisresponse
was
thathe didnothavethetimeto do so.TheDefence
Counsel
pointed
outthatthewimcsshad
stated
in hiswritten
statement
thathe hadburied
hisbrothers
nearthehouseof Laurent
Kamondo
andrequested
thewitness
to explain
thisdiscrepancy.
Thewitness
denied
thisandmaintained
thathisbrothers
wereburiedby Laurent
Kamondo.

Testimonyof WitnessS

239.Witness
S testified
thathe is a Hutufarmer.
In April1994,he livedin thecommune
of
Musambira.
Therewas safetyand securityin Musumbira
evenafter6 April1994whenthe
President’s
planehadcrashed
butthishadchanged
on 19 April1994.Witness
S wasin hishouse
on 19 April1994.In themomingofthesaineday,between9amand10 am,EphremKarangwa’s
wife,sisters
andmother
wentto Witness
S’shome.Witness
S spoketo thesepeopleon their
arrivai
andtheyhadinformed
himthatkillings
hadbegunin theTabacommune
andmanypeople
wereleaving
theirhomesandfleeing.

240.WitnessS testified
thatEphremKarangwa
arrivedat his homebetween11 am and 12
noonon thesaineday.On hisarrival,
hiswife,mother
andsisters
immediately
leftforKabgayi.
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Witness
S spokcto Ephrem
Karangwa
whoalsoinformed
himthatkillings
hadbeganin Taba.
Witness
S stcpped
outof hisbouse
andhestated
thatwhenhelooked
in thedirection
ofTabahe
could
seecolumns
of smoke.
Witness
S stated
thatKarangwa
leftsaying
thathe waswaiting
for
hisbrothers
andontheir
arrïval
theywoutd
setoffforKabgayi
tojointherestoftheir
family.

241.Witness
S testified
thatEphrem
Karangwa’s
three
brothers
arrived
at hishousebetween
4 and5 o’clock
in theafternoon
of 19April1994.
Thethreebrothers
wentintothewitness’s
homeandasked
fortheir
mother
andsisters.
Witness
S informed
themthattheyhadalready
left.
He alsoinformed
themthatEphrem
Karangwa
waswaiting
forthembutthathe didnotknow
where.
Thewitness
saidthatthethree
brothers
werewearing
civilian
clothes
andtheydidhOt
baveanyweapons
in their
possession.
Thethree
brothers
together
withWitness
S wentintothe
bouse.
Whilst
inthebouse,
thewitness
heard
thesound
of cars.
Thethree
brothers
wentbehind
thebouse.
Witness
S wentintothefront
court
yardandhe sawthemotor
vehicle
thatbelonged
to thecommune
of Musumbira.
Thewitness
described
thismotor
vehicle
as a reddualcabHilux
"pickup".
Witness
S thensawthebourgmestre
of Musumbira,
Justin
Nyangwe
andtheassistant
bourgmestre,
Martin
Kalisa,
on thepaththatledtohisbouse.
HealsosawtheAccused
withthe
assistant
bourgmestre
ofTabaanda fewpolice
officers.
Witness
S didhOtknowailthepolice
officers
thatwereinthegroup
butherecognised
themaspolice
officers
bythefact
thattheywere
wearing
police
uniforms
andtheywerein possession
of firearms.
Thewitness
recognised
two
of these
police
officers
as being
fromthecommune
of Musambira.
He didnotknowor recognise
theother
people
inthegroup.
These
people
werewearing
civilian
clothes.

242.Witness
S testified
thathe hadknowntheAccused
before
theevents
of April
1994.When
thewitness
visited
Ephrem
Karangwa
at hisoffice
in thebureau
communal,
he oftensawthe
Accuse&
According
to Witness
S, theAccused
waswearing
a longmilitary
jacket
andhe had
a grenade
inhishand.
Witness
S’sfather
wasalsointhegroup
of people
thatcametohishouse
andthewitness
noticed
thathisfather
wasinjured
inhisfaceandhewasbleeding.
Bythisrime
thisgroupof people
hadarrived
andwerestanding
aboutthreemetres
awayfromthebouse.
Witness
S’sfather
saidto himif Ephrem
Karangwa
wasin thehousehe should
handhimover
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by thisgroupof people.
TheAccused
at thistimewasstanding
next
to thcbourgmestre
of Musambira.
Thebom’gmestrc
of Musambira
askedWitness-S
il"Ephrem
Km’angwa
wasin thehouse.
According
to thewitness
he responded
by saying
thathe wasnotin
thc houseand invitedthe bourgmestre
to searchthehouseif he so wished.The assistant
bourgmestre
of Musumbira,
Mm’tin
Kalisa,
together
withtwopolice
officers
fromTabasearched
thehouse.
Witness
S wasnotallowed
intothehousewhilst
thesearch
wasbeingconducted
and
he stoodoutside.
TheAccused
during
thissearch
ordeedthepolice
officers
to surround
the
house,to preventEphremKarangwa
fromrunningaway.By thistimemanypeoplefromthe
general
population
of Musambira
hadgathered
to seewhatwasgoingon andtheyalsoactedon
theAccused’s
instruction
andsurrounded
thehouse.

243.Witness
S testified
thatthepeoplesearching
thehousedidnotfindEphremKarangwa.
Instead
theycameoutwithsomecansof sardines
andAccusedthewitness
andhisfamilyof
being"lnyenzi".
At thisrimeEphremKarangwa’s
brothers
werebehindthehousewiththc
witness’s
sist~r.
Thewitness
saidhe didnotseethisbuthe wasinformed
by hissister
thatthe
brothers
fled.Thepolice
officers
Newtheirwhistles
andsaidstopthese"Inyenzi"
fromrunning
awayanda groupof peoplepursued
thethreebrothers.

244.Witness
S testified
thathe heardpeopleshouting
"...stop
thatInyenzi..."
Aboutten
minuteslater,the mobof peoplereturned
withthethreeKarangwa
brothers.
According
to
Witness
S, theyhadbeenbeaten
andalthough
he didnotseethebeatings
he sawtheinjuries
sustained
as a result
of thebeating.
Thebrothers
hadcertain
openwounds
thatwerebleeding
and
theirclothes
weretom.Thethreebrothers
weremadeto siton thelawnabouttwometres
from
theentrance
to thecourtyard,in thepresence
of theAccused.
Thebourgmestre
of Musambira,
Justin
Nyangwe
askedtheAccused
ifheknewthesethreebrothers.
TheAccused
replied
thatthey
werefromhis commune.
JustinNyangwethenaskedtheAccusedwhatmustbe donewiththem
andtheAccused
responded
by saying
"weneedto finish
thesepeople
off..."
andhe confirmed
thisresponse
by saying,
theyneedto be shot.Thepolice
officers
fromMusambira
ruadethethree
brothers
lieon theirstomachs.
Therewasa crowdof people
thathadnowgathered
andtheywere
askedto stepback.AIlthreebrothers
wereshotat closerangebehind
theirheads,
by twopolice
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officers
fromMusambira.
Monzatina
(phonetic
spelling)
shottwoof thebrothers
andAlbert
shot
oneofthcbrothers.

245.WimessS testified
thathe andhisfamilyweretoldby JustinNyangwe,
thebourgmestre
of Musambira,
to getintothecommune
motorvehicle.
Whilsttheywerebeingtaken,Witness
S heardpeoplesay thattheyweregoingto destroy
hishomebecause
he andhisfamilywere
"lnyenzï.
The Accused
anda groupof peoplegotintothcirmotorvehicleanddrovein the
direction
of Taba.Themotorvehicle
thatWitness
S wasin started
to movefirstandas it passed
themotorvehicle
of theAccused,
thewitness
couldseea persontiedin theAccused’s
motor
vehicle.
Witness
S andhisfamily
weretakento thebureaucommunal
of Musambira
wherethey
weredetained.
He latermanaged
to escape,
buthisthreesisters
werekilled.

246.Undercross-examination,
Witness
S testified
thathe metthe Accused
whenhe wentto
the bureaucommunal
in Tabato visitEphrern
Karangwa
whoworkedas an IPJin thecommune.
He oftenvisitedEphremKarangwa
at the bureaucommunal.
Witness
S alsometthe assistant
bourgmestre
of Taba,ahhough
he didnotknowhisnaine.

247.WitnessS testified
thatbeforethe Accusedcameto his househe wentto his grand
father’s
bouseandthatwaswherehe foundWitness
S’sfather.
On arrival
at Witness
S’sbouse,
theAccusedparkedhismotorvehicleon thetarredroadand thebourgmestre
of Musumbira
parked
hismotor
vehicle
outside
Witness
S’shouse.
Witness
S wassitting
inside
hishouseat this
timeandhe heardthesoundof theengine
of thismotorvehicle
thebourgmestre
of Musambira

travelled
in,whichwasapproximately
25 metresawayfromthebouse.Themotorvehicle
the
Accused
travelled
in wasapproximately
threeto fourhundred
metresawayon thetarred
road.
Witness
S reiterated
thathe didnothearthesoundof theengine
of theAccused’s
motorvehicle
butratherthatof themotorvehiclethebourgmestre
of Musumbira
travelled
in.Witness
S
realisedthat the Accusedwas lookingfor EphremKarangwawhen the bourgmestre
of
Musumbira
askedif EphremKarangwa
wasthereandalsowhen hisfatheraskedhim to hand
overEphremKarangwa
to theAccusedif he was in thebouse.
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248. Undercross-examination
WitnessS confirmed
that he had made a statementto the
Prosecutor
of Gitarama.
Thisstatement
wastendcred
intoevidcncc
by thcDefcnce
as partof
exhibit
104.Witness
S stated
thatthisstatement
didhotpertain
totheAccused
butrather
to the
formcrbourgmestre
of Musumbira,
who was now in prisonas a resultof his conductas
mentioned
in thisstatement.
Witness
S statcd
thathe wasaskedspecific
questions
aboutthe
bourgmestre
of Musumbira.
TheDefence
Counsel
pointedoutto Witness
S thatthisstatement
mentioned
thattheAccusedwaswithKalisaMartin,
the bourgmestre
of Musambira
and Justin
Nyandwi.
Witness
S recalled
thathe hadmentioned
theAccused’s
involvement
in respect
of the
killing
of theKarangwa
brothers
to theProsecutor
of Gitarama
butthiswasomitted
fromthis
statement.

249.Witness
S testified
undercross-examination
thathe sawtheAccused
witha grenadein
his hand.He recognised
thisitemin the Accused’s
handas beinga grenadebecause
he saw
soldiers
withif before
thewar.Defence
Counsel
pointed
outto Witness
S thatin hisstatement
to thoinvestigators
at theOffice
of theProsecutor
he stated
thattheAccused
cameto hisbouse
witha gunanda grenade,
whilst
in hisevidence
inchiefbe~bre
theChamber
thewitness
testified
thattbeAccused
onlyhada grenade.
Witness
S denied
making
thisstatement
to theinvestigators
andmaintained
thathé hadonlyseentheAccused
witha grenade.

250.Witness
S testified
thatpoliceofficers
in Musambira
normally
usedwhistles
to indicate
thatthemarket
wasclosing.
Whistles
werealsousedwhentherewasa security
problem
in the
region.
He stated
tbattheKarangwa
brothers
werechased
by thepeople
because
at thatrimethere
wasa search
of bornesforhidden
people.
ThePolice
Officers
blewtheirwhistles
andshouted
"catchtheseInyenzi,
don’tlet themget away".Tbe peopleimmediately
chasedafterthe
Karangwa
brothers.
Thewitness
statedthatthepeopleactedin thismannerbecause
it wasan
orderfromtheauthorities.
Thepeople
generally
followed
orders
givenby theauthorities
even
if the orderleadsto anywrongfuI
conduct.
DefenceCounsel
pointedoutthattheKarangwa
brothers
werenotarmedandtheydidnotposeanythreat
to thepeoplê
of Musambira
anddespite
thistheywereassaulted
by themobof people
chasing
them,eventhough
theywerenotordered
to do so.Tbisillustrated
thatthepeople
committed
wrongfuI
actsevenif theywerenotordered
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to do so.Witness
S didnottender
an explanation
in response
to thisissueraised
by Dei-ence
Counsel.

The Testimonyof WitnessDAX

251. Wimess DAX testifiedon behalf of the Defence.He statedthat he knew Ephrem
Karangwa
andtheyarefriends.
He alsoknewEphmmKarangwa’s
family.He statedthathe did
not hearanybodysaythatEphremKarangwa
wasto be killedor thatsomeonewasattempting
to killEphremKarangwa.
Witness
DAXtestified
thathe hadheardof thedestruction
of Ephrem
Karangwa’s
houseand the killingof his brothers.The witnesshad heardthat Ephrem
Kmangwa’s
brothers
weremakingtheirwayto Kabgayi
whentheywerekilledin Kivumuin the
Nyakabunda
Commune(phoneticspelling).
The witnessstatedthat the Interahamwe
wee
responsible
forthedeaths
of theKarangwa
brothers.
Thewitness
stated
thathe hadsincemet
Ephrem
Karangwa
severaI
timesin Kigali
andalthough
theydidnotdiscuss
thedetails
of his
brothers
death,thewitness
offered
hiscondolences
to EphremKarangwa.

252.WitnessDAXtestified
thaton 19 April1994,EphremK,’u-angwa’s
housewas destroyed
by neighbours.
Hestated
thatina poorcountry
likeRwanda
it isdifficult
fora richperson
tostay
withpoorneighbnurs.
It wastheAbaghi
family,
morespecifically
a person
calledGahibi
who
destroyed
the Karangwa
house.A personnamedGasimbaDaniels,
whowas an enemyof Ephrem
Karanga
alsoparticipated
in destroying
theKarangwa
house.
Gasimba
Daniels
hadpurchased
and
distributed
thepetrolto theneighbours
of EphremKarangwa,
for thepurpose
of destroying
EphremKarangwa’s
house.Thispetrolwas usedto setEphremKarangwa’s
houseon fire.A
certainpersonknownas Usuri(phonetic
spelling)
alsoparticipated
in destroying
Ephrem
Karangwa’s
house.
Thewitness
stated
thathe knewallthepeople
responsible
forthedestruction
of EphremKarangwa’s
houseand the Accusedwas notinvolved.

253.WitnessDAX admitted
undercross-examination
thathe did not see EphremKarangwa’s
housebeingdestroyed
but he had spokento the peopleresponsible
for suchdestruction
immediately
afterthehousewasseton tire.He observed
thattheywerecarrying
doorsthatthey
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hadremovedfromEphremKarangwa’s
bouseandtheywereboasting
abouttheiractions.

The Testimonyof the Accused

254.TheAccused
testified
thaton 19 April1994at about4 o’ clockin theafternoon,
he went
to Musambira.
He statedthatthebourgmestre
of Musambira
promised
to givehimsomefabric
thathe hadintended
to useto makea uniform
forthenewpolice
officer
he hademployed.
The
Accused
alsostated
thaton 20 April1994he wentto Kabgayi.
He saidthathisreason
forgoing
to Kabgayi
wasto see oneKayibanda
Alfredto askhim forshelter
because
he thoughtabout
fleeing.
TheAccused
saidthathe sawEphremKarangwa’s
sisterat Kabgayi.
Shegreetedthe
Accused
andhe didthesame.TheAccused
saidthatwhenhe sawKarangwa’s
sisterhe realised
that Karangwa
was in Kabgayi.The Accusedsaidthat Karangwaabandoned
him duringthe
events
of 1994.He statedthathe hadwritten
to Karangwa
on twooccasions
duringtheevents
of April1994andKarangwa
had failedto respond.
The Accused
alsostatedthatduringthe
eventsof 1994he sawKarangwa
at Kamonyi.
On thisoccasion
he hadspokento Karangwa
and
askedKarangwa
whyhe hadabandoned
him.ThatwasalltheAccused
saidin histestimony
that
wasrelevant
to theallegations
in paragraph
18 of theIndictment.

FactualFindings

255. The Chamberfindsthat on 19 April1994,the Accusedwas searchingfor Ephrem
Karangwa.
At approximately
1 am,on thatday,Karangwa
received
a report
thatat a meeting
led
by theAccused,
plansweremadeto killhimand otherTutsi.Karangwa’s
evidence
thatthe
Accused
wasin pursuit
of himandhisfamily,
is corroborated
by manywitnesses.
Witnesses
V,
E andZ werepresent
at themeeting
in themorning
of 19 April1994at Gisbyeshye,
addressed
by theAccused,
whenKarangwa’s
namewasmentioned
as beingon a listof peopletobekilled;
andtheAccusednamedtheIPJas working
withtheRPFandtoldthepeopIeto lookforhim.
Witness
V reported
thismeeting
to Karangwa,
laterin Kabgayi.
Witness
V sawtheAccused
in
Kabgayitwiceand on one of thesetimes,on 20 April1994,the Accusedaskedhim to find
Karangwa
and bringKarangwa
to him.WitnessK, in themorningof 19 April1994,saw the
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Accused
getintohisvehicle
at theBureau
Communal
andinstruct
others
to alsogetin so that
EphremKarangwa
wouldnotescapethem.WimessKK ulsoheardtheAccused
referto Tutsiand
EphremKarangwa
and say,"wenow haveto huntthemandkillailof them".Defence
witness
DCC confirmed
undercross-examination
that the Accusedhad wastedno time in pursuing
Ephrem Karangwa

256.Karangwa
andhisfamilylefttheirbouseandwentintohiding.
Hissisters,
motherand
wifewentto hiswife’ssister’s
bousein Musambira
andhe andlaisbrothers
hidon a hill
opposite
hisbouse.Karangwa
sawtheAccused
arriveat hishouseon themorning
of 19 April
1994in a blueToyotaHiaceminibus,accompanied
by menin twootherToyotavehicles,
one
red andtheotherwhite.The Accused
was wearing
a military
jacket.A gunwas firedwhich
frightened
thedogsaway.Thebousesof Karangwa
andhismotherwereburntand looted.
The
Accused
andthegroupof peoplethenleft.ThefactthattheAccused
waswearing
a military
jacket
during
thisrimeis corroborated
by otherwitnesses.
Witness
S sawhimin thatmilitary
jacket
laterthatday;Witness
V sawhimat Kabgayi
on 20 April1994in themilitary
uniform
of
the Rwandanarmy;defenceWimessDAAX saw the Accusedin a militaryjacketand warned
himagainst
it’suse.Defence
witnêss
DFXconfirmed
thattheAccused
worea soldier’s
shirt.
The
Accusedtestified
thathe worea milita
U jacketin May,givento himby a colonelof the
Rwandanarmy.

257. Karangwahid on a hill approximately
80 metresfrom the bouseof witnessS in
Musambira,
to awaitlaisbrothers.
TheAccused,
together
withthebourgmestre
of Musambira,
a policeofficernamedEmanuel
Musumbaandothersarrivedin twomotorvehicles
thatwere
blueandredin colour.
Karangwa
heardshouts
andwhistles,
andthereafter
sawhisbrothers
in
thecourtyard
withthesepeople.
He heardtheAccused
saythathisbrothers
mustbe shotandhe
heardgun-shots.
Histhreebrothers
whomhe namesin hiswritten
statement
to theprosecutor
as;
SimonMutijima,
ThadéeUwanyiligira,
and JeanChrysostome
wereshotdead.

258.Karangwa
fledto Kabgayi
wheretheAccusedcontinued
to lookfor him.WitnessV told
Karangwa
thattheAccusedwaslooking
forhimin Kabgayiandhe himself
sawtheAccused
on
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twooccasions
andevadedarrest.
Karangwa
remained
in Kabgayi
from21 ApriIto 21 June1994.
In cross-cxamination
thewitncss
dcniedvarious
statemcnts
attributed
to himin hiswritten
statement
to theprosecutor
andadhered
to histestimony
before
theChamber.
He re-affirmed
that
ho hadnotsccntheshooting
of hisbrothcrs
buthcardtheAccused
givetheorderthattheybe
shot,andthefactthathe wastherernadehimresponsible
forthcirdeaths.

259.TbeDefence
Counsel
submitted
thatbecause
of theuncertainties
andinconsistencies
in
the evidencebeforethe Chamberon how the Karangwabrotherswere killedand more
specifically
whatweapons
wereused,material
averments
in respect
of thisaIlegation
werehOt
proved.

260.TheDefenceCounselcross-examined
Karangwa
on the discrepancy
betweenhis evidence
thathisbrothers
wereshotandhispriorstatement
to theOffice
of theProsecutor
thattwoofhis
brothers
diedfrominjuries
sustained
frommachete
blows.
Karangwa
deniedstating
thisto the
Office
of theProsecutor
andreaffirmed
bistestimony
thatallthree
of hisbrothers
wereshot.This
explanation
wasnotsubjected
to further
cross-examination
by Defence
Counsel.

26 l. As notedelsewhere,
theChamber
places
greater
reliance
on direct
testimony
rather
than
untested
priorstatements
ruadeundervariable
circumstances.
TheChamber
accepts
Karangwa’s
explanation
fortheinconsistent
prior
statement
andnotesthathisevidence
thathisbrothers
died
of injuries
inflicted
by gunshotsis consistent
throughout
histestimony
andis corroborated
by
thetestimony
of witness
S.

262.TheChamberfindsthatKarangwa
gavea truthful
accountof eventsactually
witnessed
by himandthathe didso without
exaggeration
or hostility.
TheChamber
is satisfied
thattbe
witnesscouldreasonably
baveseenandheardthemattersto whichhe testified.
WitnessS
confirmed
Karangwa’s
evidence
in allmaterial
respects:,Karangwa’s
threebrothers
cameto
Witness
S’shouseon theafternoon
of 19 April1994.Theywerenotarmedandworecivilian
clothes.
Theyheardvehicles
andthebrothers
hid behindthe house.A red Hilux"pick-up"
belonging
to thecommune
of Musambira
wasoutside
hishouse.A groupof people!

a~

his
/

L
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bouse;amongthemwasthebourgmestre
andassistant
bourgmestre
of Musambira,
theAccused,
whomhe knewas thebourgmestre
of Taba,theassistant
bourgmestre
of Taba,men in police
uniforms
carrying
firearms,
twoof whomhe knewas policefromMusambira,
and civilians.

263.TbeAccused
helda grenade
in hishand.TheChamber
notesthatthisis in contradiction
to Karangwa’s
observation
thattheAccused
carried
a gun.Whileit is clearfromboththeir
testimony
thattbeAccused
helda weapon
in hishand,Witness
S’sidentification
thereof
is more
reliable,
as he wasin closeproximity
to theAccused
in thecourtyard
of bishouse.

264. WitnessS’s bousewas searchedby the assistant
bourgmestre
of Musambira
and two
policemen
fromTaba.Duringthesearch,
theAccused
ordered
thepoliceto surround
thebouse
to prevent
Karangwa
escaping.
PeoplefromMusambira
alsoactedon thisinstruction.

265.Thebrothers
of Karangwa
triedto flee,andthepolice
officers
Newtheirwhistles
andsaid
stopthose"Inyenzi"
fromrunning
away.A mobof peopletookup thecall,chasedafterthe
brothersand broughtthemback.The brotbers
were bleedingfrom openwoundsand tbeir
clothing
wastom.Theyweremadeto siton theground
about2 metres
fromtheentrance
to the
courtyard.
The bourgmestre
of Musambira
askedthe Accusedif he knewthe men and wbat
shouldbe donewithtbem.The Accused
saidtheycamefrombiscommuneandsaidwe needto
finish
thesepeople
off-they
needtobe shot.
Ailtbree
brothers
weretbenshotdeadatcloserange
in thebackof theirheadsby twopolicemen
fromMusambira,
in tbeAccused’s
presence.

266.Afterthekilling,
theAccused
andhisgroupdroveoffin thedirection
of Taba.Witness
S sawa person
tiedup in theAccused’s
vehicle.
Witness
S andhisfamily
weredetained
at the
bureaucommunal
in Musambira,
fromwherebe laterescaped.
In cross-examination,
tbewitness
confirmed
hisdirect
testimony
andhe explained
thathe hadomitted
to givean account
of the
Accused’s’s
involvement,
in hisstatement
to theprosecutor
of Gitarama
because
he wasasked
specific
questions
related
to the bourgmestre
of Musambira.
Tbechamberfindstbisto be a
reasonabie
explanation
andaccepts
thedirect,eye-witness
testimony
of Witness
S on these
events
andrejects
thehearsay
evidence
of defence
witness
DXX.
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267.TheAccused
confirmed
hispmscncc
iiiMusambira
on theaflernoon
of 19 April1994and
in Kabgayi
on20 April
1994,butoffered
explanations
forhisappearance
thatarebeyond
belief,
in thelight
ofoverwhelming
testirnony
totheeffect
thathe wasat thattimeinhotpursuit
of
Karangwa.
Thedefence
didnotspecifically
address
allegations,
andfailed
to challenge
the
evidence
ofwitnesses
S,Km’angwa
andothers
onmaterial
issues,
suchashishuntforKarangwa,
orders
tolookforKarangwa
andother
tutsi
tobekilled,
hispresence
atthebouses
of Karangwa
andwimess
S,hiscarrying
ofa grenade
andhisparticipation
in thekilling
oftheKarangwa’s
brothers
by ordering
their
deaths
andbeing
present
whentheywerekilled.

268.TheChamber
basnotroundanyevidence
thattheAccused
blewthewhistle
to alert
local
residents
totheattempted
escape
ofthebrothers
butfinds
asproven
beyond
a reasonable
doubt
thattheAccused
waspresent
atbothhouses,
thathewassearching
forKarangwa,
thatthehouses
of Karangwa
andhismother
weredestroyed
in hispresence
by menunderhiscontrol,
thathe
wentto search
thehouseof Karangwa’s
brother-in-law
in Musimbira
andfoundKarangwa’s
brothers
atthishouse,
thatheparticipated
inthekillings
ofthethree
brothers,
named,
Simon
Mutijima,
Thadee
Uwanyiligira,
andJeanChrysostome
Gakuba,
by ordering
theirdeaths
and
bcing
present
whentheywcrekilled
bypolicemen,
under
theimmediate
authority
oftheAccused
as bourgmestre
of Tabacommune
andin response
to hisordermadeto thebourgmestre
of
Musambira.

5.2.4. Paragraph19 and 20 of the Indictment

The EventsAlleged

269. Paragraphs
19 and20 oftheIndictment
readas follows:

19.On or aboutApril19,1994,JeanPaulAkayesu
took8 detained
menfrom
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theTababureau
communal
andordered
militia
members
to killthem.
Themilitia
killed
themwithclubs,
machetes,
smallaxesandsticks.
Thevictims
hadfled
fromRundacommune
and had beenheldby JeanPaulAkayesu.

20.On oraboutApril
19,1994,JeanPaulAkayesu
ordered
thelocal
people
and
militia
tokill
intellectuai
andinfluential
people.
Five
teachers
fromthesecondary
school
of Tabawerekilled
on hisinstructions.
Thevictims
wereTbeogene,
PhoebeUwinezeand her fiancé(whosenameis unknown),Tharcisse
Twizeyumuremye
andSamuel.
Thelocalpeople
andmilitia
killed
themwith
machetes
andagricultural
tools
in front
of theTababureau
communal.

270.Forhisalleged
participation
intheactsdescribed
in paragraphs
19 and20,Akayesu
is
charged
undersevencounts,
namely:

Count
1,Genocide,
punishable
by Article
2(3)(a)
oftheStatute
oftheTribunal;
Count2, Complicity
in Genocide,
punishable
by Article
2(3)(e)
oftheStatute
of
Tribunal;
Count3, Crimes
against
Humanity
(extermination),
punishable
by Article
3(b)of
Statute
oftheTribunal;
Count
7, Crimes
against
Humanity
(murder),
punishable
byArticle
3(a)of theStature
theTribunal;
Count
8, Violations
of Article
3 common
to theGeneva
Conventions,
as incorporated
by
Article
4(a)(murder)
oftheStatute
oftheTribunal;
Count
9, Crimes
against
Humanity
(murder)
punishable
by Article
3(a)of theStature
theTribunal;
and
Count10,Violations
of Article
3 common
to theGeneva
Conventions,
as incorporated
byArticle
4(a)(murder)
oftheStatute
oftheTribunal.

271.TheChamber
noted,
during
thepresentation
of evidence
in thiscase,thattheevents
alleged
occurred
during
a distinct
period
on or about19April1994at thebureau
communal.
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Consequently,
bothparagraphs
willbe treated
together.

272.A number
of specific
actscanbe identified
in theevents
setoutin paragraphs
19 and20.
[tisalleged,
as pertains
to paragraph
19,firstly,
thatAkayesu
tookeight
refugees
fromthebureau
communal,
secondly,
thathe ordered
militia
members
to killthem,thirdly,
thattherefugees
were
consequently
killed
withclubs,
machetes,
smaUaxesandsticks,
andfourthly,
thatthevictims
hadfledfromRundacommune
andhadbeenheldby Akayesu.
As regards
paragraph
20,firstly,
Akayesu
is accused
of having
ordered
localpeople
andmilitia
to killintellectual
andinfluential
people,
andsecondly,
riveteachers,
namedin theIndictment,
fromthesecondary
school
of Taba
werekilled
on hisinstructions
by thelocalpeople
andmilitia
withmachetes
andagricultural
toolsin frontof Tababureau
communal.
Withthesespecific
allegations
in mind,theChamber
shalIproceed
in determining
whether
theparticipation
of theaccused
in theevents
enunciated
in paragraphs
19 and20 of theIndictment
hasbeenproved
beyondreasonable
doubt.

273.Thefirstwitness
to appear
fortheProsecutor
to testify
in relation
to theevents
alleged
in paragraphs
19 and 20 was WimessK, a Tutsiwoman,marriedto a Hutu,who was an
accountant/cashier
at thebureau
communal
in Tabafrom1990untit1994.Shehadworked
under
theauthority
of Akayesu
whilsthe wasbourgmestre
of thecommune
at therimeof theevents
alleged
in theIndictment.
Witness
K’testified
as follows.

274. On 19 April1994,between9h00 and 10h00,she bad gone to the bureaucommunal
following
a demandfromAkayesu
whorequested
herservices
as theaccountant/cashier
of the
commune.
On arriving
thatmoming,
sheencountered
theaccused,
whosemoodappeared
to have
changed,
outside
thebureau
communal.
Shesaidhe spoketo herharshly,
asking
herwhyshewas
no longercomingto work.WitnessK toldhim shewasscared,andthatshehad cometo the
bureaucommunal
on thisoccasion
onlybecause
he hadaskedber.ShesaidAkayesuthentold
ber thatshe wouldknowwhyshe hadcome.

275.Afterthisexchange,
witness
K, whowasstillstanding
nextto theaccused,
testified
that
Akayesu
called
overa certain
Etienne,
andinstructed
himto bringthe’youths’.
ShesawEtienne
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driveoffin thedirection
of Remera,
andreturn
witha number
of ’youths’
whowerearmedwith
traditional
weapons,
suchas macbetes
andsmallaxes
«’9.Witness
K saidtbeyallga’tbered
close
to Akayesu
whotoldthem"Messieurs,
ifyouknewwhattheTutsiwholivewithyouaredoing,
I infonn
youthatwhatI heardduring
tbemeeting
is sufficient.
Rigbtnow,I canno longer
bave
pityfortheTutsi,
especially
theintellectuals.
Eventhosewhoarewitbus,thosewe havekept
here,I wantto deliver
themto youso thatyoucanrender
a judgment
untotbem
’’7°.Thewitness
saidAkayesu
thenproceeded
to release
therefugees
fromRundaheldin thecommunal
prison,
andhanded
them- witbtbewords’heretheyare’- to theInterabamwe,
whomshealsocalled
the
’killers’.

276.Witness
K affirmed
thattherewereeightrefugees,
ailmen,threeof whomshepersonally
knewto be Tutsi.
Sheexplained
thattheydidnothavetbeirhandstiedandthattheyaillooked
fine.Shesaidthelnterahamwe
escorted
theeightrefugees
to thefenceof thebureau
communal,
wheretheywereruadeto siton theground,
in a line,theirbacksto thefonceandtheirIegs
straight
outin frontof them.According
to thewitness,
therefugees
pleaded
formercyas the
Interahamwe
prepared
to killthem.Witness
K testified
thatAkayesu
thensaid"Doitquickly",
at whichpointtheywerekilled
rapidly
by a largegroupof people
whousedwhatever
weapon
theyhadon them.

277.Aftertheeightrefugees
hadbeenkilled,
witnessK saidsheheardAkayesu
instruct
a
J

communalpolicemanto open the communalprisonand releasethe personswho had been
imprisoned
forCommonlawoffences
so thattheycouldburythedeadrefugees.
Shesaidthe
persons
whohadbeenreleased
fromtheprison
by Akayesu
putthebloody
bodies
of thevictims
ontoa wheelbarrow
andtookthemawayto be buried.

69Thewimess
identified
Trial
Exhibits
31,33& 37,astypes
ofweapons
carried
bythe’youths’.
70Kinyarwanda
"Yarababwiye
ngo:’Burya
abatutsi
mubana
nabo,
ngontabwo
muziibyobakora,
ngoibyo
naraye
menyeye
munamaI Gitarama
birahagije.
Ubuntampuhwe
nankeya
nagirira
abatutsi,
cyane
cyane
abize.
NgoNabariya
barihariya
twari
twarabitse,
ngiye
kubabaha
mubacire
urubanza’."
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278.Witness
K testified
sheheard
Akayesu
tellthose
present
to fetchtheonewhoremained.
Shesaidthisperson
wasa profcssor
by thcnaine
of Samucl.
Witness
K saidthattheyfetched
himandshesawhimbeingkilled
witha machete
blowto theneck.

279.According
tothewitness,
Akayesu
thengaveinstructions
fortherelease
ofailthose
who
hadbroken
thelaw,andtoldthemtogointothehills
withtheir
whistles
soastosensitize
the
youth.
Witness
K understood
thistomeangoto yoursectors,
increase
public
awareness
ofthe
population
andkill
withthem.
Witness
K testified
sheheard
theaccused
tellthe’killers’
thatshe
would
bekilled
after
shehadbeeninterrogated
abouttheInkotanyi
secrets.
ShesaidAkayesu
putberintoberoffice,
tookherkeysandlocked
berup.Thewitness
saidshesawAkayesu
get
intoa car,instructing
others
to alsogetinso thatEphrem
Karangwa
wouldn’t
escape
them¯

280.Witness
K saidshehadother
keyson hcrperson,
thusenabling
herto access
themeeting
roominthcbureau
communal
frocn
where
shewasableto stetheevents
occurring
outside.
She
testified
shesawmanypeople
beingbrought
to thebureau
communal
andkilled,
someof the
victims
onlymaking
itas farasthefront
of theentrance
ofthebureau
communal
before
being
killed.
According
tothewimess,
amongst
thosekilled
wereprolèssors
fromRemera
school.
She
saidthebodies
of thevictims,
eventhose
still
aine,
wereputintowheelbarrows
andtaken
for
burial.

28 l. Whenquestioned
abouttheuseof whistles,
Witness
K saidshesawpersons
go behind
thebureau
communal
to geta professor
wholivedthere.
Shesaidthatthesepersons
used
whistles
soastoterrorize
this
professor,
andtoattract
theattention
ofothers
nearby.

282.Pursuant
to a question
fromtheChamber
as to thekilling
of teachers,
witness
K stated
shewasunsure
howmanywerekilled,
butthatsheknewthenames
of someof them,Theogene,
Tharcisse,
a womancalled
Phoebe
(thegérante
of Remera
secondary
school),
andherfiancé
whose
naine
shedidn’t
know.Sheexplained
thatthewomanwaskilled
because
it wasalleged
a radio
forcommunicating
withtheInkotanyi
hadbeenfound
atberbouse.
Shefurther
stated
that
thetruereason
forthekillings
oftheteachers
andtherefugees
wasbecause
theywereTutsi.
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283.Undercross-oxamination,
qucstioned
aboutwherethcteachers
shesawbeir/g
killedhad
cornefrom,witness
K stated
thatsomeof thcteachcrs
hadbeenbrought
fromthedirection
of
Remera
andanother
frombehindthebureaucommunal.
Askedif Akayesu
wasthenstillpresent,
shestated
thatshehadexplained
thatAkayesu
wasn’t
present
whentheactual
killings
of the
professors
tookplace.
Shereasserted
beingnextto Akayesu
whenhe gavetheorderto killthe
teachers.

284.Undercross-examination,
witness
K further
testified
shehadheardtherefugees
hadbeen
lockedup in theprison
of thebureaucommunal
by Akayesu
at therequest
of thebourgmestre
of Runda,
butthatsbehadn’t
heardwhether
thisbourgmestre
hadaskedfortheserefugees
to be
killed.
Shesaidshehadfoundouttherefugees
werefromRundaby speaking
to at leasttwo
otherindividuals
fromRundawhomsheknew.The witness
testified
notknowingwhyexactly
therefugees
hadbeenlocked
up in thccommunal
prison,
butwasadamant
theyhadbeenkilled
because
of theirTutsiethnicity.
Witness
K alsoconfirmed
thatshewasnextto Akayesu
at the
bureaucommunal
whenhe gavetheinstructions
to fetchtheyouths/Interahamwe
andthatshe
heardAkayesu
orderthekilling
of therefugees
fromRunda.

285.WitnessKK forthe Prosecutor,
a Hutuwomanmarriedto a Tutsiandresiding
in Taba
commune
in 1994,alsotestified
in relation
to theevents
alleged
in paragraphs
19 and20.She
saidthatshortly
afterApril
6 i994,thehouses
of Tutsi
including
herownwerepillaged,
andthat
shesoughtrefugeat thebureaucommunal
withherTutsihusband
andninechildren.
Shesaid
manyrefugees
cameto thebureaucommunal,
butthattheyweretreated
differently
depending
on theirethnicity.
According
to thewitness,
theatmosphere
changed
a fewdayslaterwiththe
arrivalof a numberof Interahamwe
fromRemera.She saidthe Interahamwe
addressed
the
refugees
in thepresence
of Akayesu
in frontof thebureau
communal.
According
to witness
KK,
theInterahamwe
stated
thattheyhaduncovered
a Tutsiplanto kilitheHutu,butas theirGod
wasneverfar,andbecause
theyhaddiscovered
theplan,theyweregoingto puttheTutsiwhere
the Tutsihadplanned
to puttheHutu.
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286.According
to the testimony
of witnessKK, Akayesuthenwentto his office.On his
return,
sheasserted
be wasangryandbrandishcd
a document
whichhe readto the"refugees,
by
saying"We livedwithTutsi,therewasa hatredbetweenus. TheIPJ,Karangwa
Ephremhad
planned
to killme so thathe couldreplace
me in my function
as bourgmestre.
We nowhaveto
huntthemandfindailof them
’’7~.Thewitness
testified
Akayesu
continued
by talking
of a
landmine
planted
by theTutsithathadexploded
at theprimary
school.
Thislandmine,
sheheaxd
theaccused
state,
wasthebeginning
of theplanned
killings
of Hutu.Shesaidtheaccused
then
stated
thatas schoolchildren
ofallethnicities
werein thisschool,
whentheexplosion
happened,
it wasaimedat alIRwandans.

287.WitnessKK testified
Akayesu
saidfurther"there
aremanyaccomplices
in out commune.
Thereis an accomplice
whois toberoundbehind
thebureau
communal,
whois called
Tharcisse.
He wasa professor
’’72.ShesaidAkayesu
thentoldthepolicemen
andInterahamwe
to fetchhim.
Thewitness
sawTharcisse
andhiswifebeingruadeto sitin themud.Shesaidthewifewas
undressedand told to go and die elsewhere.
She also heardAkayesuask Tharcissefor
information
on theInkotanyi.
ShesaidTharcisse
replied
"dowhatyouwillbecause
I knowno
secrets".
Shetestified
Tharcisse
waskilled
by theInterahamwe
on theroadoutside
thebureau
communal.
Shetestified
Akayesu
wasstanding
nearto wherethevictimwassitting.

288.WitnessKK saidshe alsoheardAkayesuorderthe Interahamwe
to bringthe teachers
whotaught
in Remera,
andsaythattheintellectuals
werethesource
of ailof themisery.
She
testified
thatshesawtheInterahamwe
return
veryangrywiththeteachers.
Shesawtheteachers,
thenumberof whichshewasunsureof beingruadeto sitin themudon theroadoutside
the
bureau
communal,
whereTharcisse
hadbeenkilled.
According
to thewitness,
it wasalleged
that
theseteachers
hadcommunicated
by radiowithInkotanyi.
Witness
KK saida youngcouplewho

Kmyarwanda:
Ngotwabana~a
n abatuts
arnz go.NgoIPJKarangwa
Ephrem
ngoyariyarateganyije
kuzanyica;
ngokugira
ngoansimbure
abeburugumesitiri;
ngonone
natwe
tubahigire
kutababura."
72 ¯

Kmyarwanda:
"Ibyitso
tubifite
aribyinshi
muri
Komini
yacu.
Ngoinyuma
yakomini
hariicyitso
cyitwa

Tharcisse.
Ubwoyariumuprofeseri/’
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weresoontobemarried
waskilled
first.
Shesaidthatalltheteachers
werekilled
on theroadin
frontofthc
bureau
communal
withlittle
hoesandclubs
andthatshehadheard
it beitig
stated
that
to killthemwitha bullet
or grenade
wouldbeinflicting
a Iessatrocious
death.
Thewitness
added
thatno onecouldaskforhelpbecause
Tutsiwerenotallowed
to livein Tabacommune.
Shesaid
thebodies
oftheteachers
werethentakento makeshift
ditches,
andcovered
in earthandgrass.
According
to witness
KK,someof theteachers
werestillbreathing
whenburied.

289.Undercross-examination,
witnessKK asserted
thatno teachers
hadtakenup refugeat
thebureau
communal,
butthatthemassacres
hadstarted
withthekilling
of theteachers.
The
Defence
attempted
to discredit
thewitness
by raising
doubts
as to thevarious
datesshespoke
ofduring
bertestimony,
however
sheexplained
thatconsidering
ailthathappened
to berin April
1994,il wasverydifficult
forberto remember
withcertainty
thespecific
dates.
Shealso
confirmed
neverhaving
seenAkayesu
killanyone
himself,
savethatit washe whooMeredthe
killings
whichtookplacebefore
hiseyes.

The casefor the Defence

290.WitnessDCCfor theDefence,
detained
in Rwandaat the rimeof hisappearance
befom
theChamber,
wasa driveral theTababureaucommunal
fromi July1993untiltheeventsin
1994.During
hisexamination-in-chief,
he stated
thathe hadnotheardof Akayesu
beingan antiTutsiin themonthof April,
1994.He alsotestified
he cameeverydayto thebureau
communal
duringthemassacres.
During
cross-examination,
he addedhe hadseena substantial
number
of
persons
beingkilled
at thebureau
communal.
According
to thewitness,
thebodies
of thosekilled
wemtakennextto theprimary
school,
however
he saidhe neverpersonally
witnessed
anyburials
of cadavers
because
he wasnotpartof thepeople
whotookthebodies
away.He maintained
this
statement
eventhough
he testified
thathe walked
pasttheschooleverydayon hiswayhome.
TheChamber
notesthereupon,
thatin answer
to questions
putto himby theChamber,
pertaining
to there
beingmassgraves
in thevicinity
of thebureau
communal,
thewitness
saidthathe rarely
wentto thebureaucommunal
during1994andthathe hadneverseenanymassgraves.
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291.WitnessDCC testified
thatal’ter6 April1994,refugees
fromRundaantiShyorongi
startcd
arriving
at thebureaucommunal
of Taba,wheretheywerewelcomed
by theauthorities
andlodged
in various
premises.
He saidtherefugees
wereailfreeandnonewerelocked
up in
theprison.Witness
DCCtestified
he sawInterahamwe
on two occasions
corneto thebureau
communal
andkillpeople.
On thefirstof theseoccasions,
he saidtheInterahamwe
werefrom
Tababutthathe didnotpersonally
seeAkayesu.
On thesecond
of theseoccasions,
he sawthe
Interabamwe
fromRundawithmilitary
personnel
searchthe officeof Akayesuafterhaving
forcedhimoutof tbebureaucommunal.
He saidtheInterahamwe
terrorised
tbepeopleat the
bureau
communal
andaskedforidentity
cards.
According
to witness
DCC,theInterahamwe
took
theTutsiawayto be killed.
He alsosaidthatAkayesu
didnotbavea goodunderstanding
with
theInterahamwe
whoaccused
himat timesof beingan Inkotanyi
as be waswelcoming
refugees
at tbebureaucommunal.

292.Refemnce
was alsomadeby the Defenceto the staternent
givenby witnessDCC to thc
Prosecutor
73,in whichhe stated
"WhatI know,Akayesu
wasonlypresent
at thecommune
office
onetimewhentourpeople
wêmkilled
at theentrance
oftheoffice.
Akayesu
didhotdo anything
aboutit.Akayesu
knewthatthekillings
of Tutsitookplacein thecommune.
Thekillers
were
Interahamwe’.
According
to thewitness,
Akayesu
didnothing
to stoptbeInterahamwe
because
he waspowerless
to do so.

293.During
cross-examination,
thewitness
asserted
thathe was34 yearsold,thatin 1994,he
didhOtfleeTabaor go to Uganda,
andthathe didhOtbaveknowledge
of andneversawAkayesu
searching
for Karangwa.
WitnessDCCsaidhe was arrested
in Rwandaon 30 April1996.The
Prosecutor
produced
a report,
"Witness
to Genocide",
of an interview
givenby witness
DCCto
an NGO named Africa Rightsw. Witness DCC confirmedspeakingto a Human Rights
Organization
in 1996.TheProsecutor
summarized
extracts
of thesaiddocument
whichstated

73 See Exhibit120
7,1 See Exhibit134
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thatat thetimeof theinterview,
Wimess
DCCwas33 years
old,thathehadbeenrecruited
as
thedriver
ofthccommune
on l July1993,thathe hadreturned
to Rwanda
andwaSarrested
on
30 April
1996.
TheProsecutor
readoutanother
extract:
"According
toAkayesu’s
driver,
[...]
Akayesu
lostno rimein pursuing
Ephrem.
’On19 April,
Akayesu,
assistant
bourgmestre
Mutijima
anda communal
policeman,
Mushumba,
wentto Kamonyi
to lookfortheIPJof the
commune,
Ephre,n
Karangwa,
saying
thathe wasa greataccomplice
of theRPF.Akayesu
and
histeamcamebackin theafternoon’".
Witness
DCCconfirmed
thatAkayesu
hadnotwasted
anyrimein pursuing
Karangwa,
butdenied
having
spoken
of Kamonyi,
of Akayesu’s
return
or
thatAkayesu
hadcalled
Karangwa
an accomplice
of theRPF.

294.Witness
DZZfortheDefence,
a Hutupoliceman
in 1994detained
in Rwanda
at therime
of hisappearance
before
tbeChamber,
testified
manning
barriers
in thecommune
of Tabaand
guarding
thebureau
communal
at thetimeof theevents
alleged.
Hesaidmassacres
hadbecome
widcspmad
in thecommune
of Tabaafter18 April1994andthathe hadheardof massacres
at
thebureau
communal.
He saidhe wentto thebureau
communal
on a regular
basisandmanned
a barrier
nearby,
butasserted
thathe didnotpersonally
witness
anycrimes
at thebureau
communal.
Hetestified
tbathe hadnotheard
of Akayesu
participating
inthemassacres,
andthat
theaccused
hadpreached
peaceamongst
therêfugees.
Thewitness
saidthatAkayesu
saved
certain
Tutsi,
namely
witness
K andKarangwa,
during
themassacres.
In hismind,
theybadbeen
saved
because,
hadAkayesu
supported
thekillings,
Akayesu
would
alsohavetargeted
Karangwa
andwitness
K.

295.Akayesu
testified
going
to thebureau
communal
on 19 April1994.Onhisarrival
within
thevicinity
of thebureau
communal,
he saidhesawtherefugees
running
everywhere.
In the
courtyard
of thebureau
communal,
according
to Akayesu,
theInterahamwe
werekilling
the
refugees
whohadfledfromRunda
andShyorongi.
Hesaidhe parked
thecarandsawthecashier,
witness
K.Akayesu
saidhe wasperplexed
atseeing
herandwondered
fromwhere
shehadcorne.
Hetestified
thathecalled
outtoher,ordering
hertogointoheroffice.
Hesaidhehadtostop
someone
witha machete
fromattacking
herandsubsequently
escorted
herpersonally
intothe
office
of thebureau
communal.
According
to Akayesu,
he wentbackintothecourtyard
andsaw
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refugees
whohadbeenkilled,
andnotedthatothers
hadmanaged
to escape.
However,
at a later
stageduring
hisexarnination-in-chief,
whenaskedwhether
anyone
hadeverbeen’killed
in the
courtyard
of thebureaucommunal,
Akayesustatedthatwhenhe wasat thebureaucommunal
or whentherehadbeenInterahamwe
attacks
duringhisabsence,
no onehadbeenkilled
in the
courtyard.
Aftertheseevents,Akayesusaidhe departed
withthecommunal
policein the
direction
of Mbizi,
consequent
uponreceiving
information
tbatsomeof tbekillers
hadgoneto
Mbizi.

296.Duringcross-examination,
the Prosecutor
presented
taperecordings
of interviews
of
Akayesu
carried
outby theOfficeof theProsecutor
on 10 and11 April1996in Zambia
75.The
Prosecutor
questioned
the credibility
of Akayesu’s
testimony
beforetheChamberregarding
answers
he hadgivenabouttherefugees
at thebureaucommunal
on 18,19 and20 April1994.
During
histestimony,
Akayesu
stated
he wasunable
to distinguish
intellectuals
fromtherestof
therefugees
onthebasis
thatthere
wasnocriteria
tomakeitpossible
totelianintellectL,
alapart
fromotherpersons.
However,
in thesaidinterviews,
theaccused
saidhe wassurprised
notto
haveseenintellecmals
of thecommune
amongst
therefugees
who,in hisopinion,
appeared
to
be farmers,
oldwomen,children,
andoldpeople.TheChamber
questioned
Akayesuas to the
differences
in the answersgivenin court,on the onehand,andbeforethe Officeof tbe
Prosecutor,
on theother.
Akayesu
saidhe hadnotseenanyonewhocouldbe categorized
as an
intellectual/teacher,
butthathewasableto findoutby speaking
withtherefugees
whether
or not
therewereanyintellectuals/teachers
amongst
them.

297.Furthermore
theaccused
confirmed
thatin tbecontext
of theevents
in 1994,hadhe told
thepopulation
to fighttheenemy,
thiswouldbavebeenunderstood
as meaning
fighttheTutsi.
He alsoasserted
nothaving
controi
of thepopulation
after18 April1994.He saidwitness
KK
wasat thebureaucommunal
on 19 April1994.Questioned
as to thekillings
at thebureau
communal
on 19 April1994,Akayesu
saidhe didnotseeanyonekilledwitha machete
because
he wasin thecourtyard
of thebureau
communal
attending
to witness
K. Akayesu
addedthathe

75 Exhibits
144,144(a),
145and145(a)
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neversawanybodieseither
outside
or insidetheperimeter
of thebureau
communal
andnever
wentbehind
theprimary
school.
Further,
Akayesu
testified
neverpersonally
seeing
cadavers
save
forthebodies
of twodeadchildren
in hissector.
In answer
to questions
on theti~teof the
schoolteachers
whomhe saidhe kncw,Akayesu
statedonlyhearing
of theirkillings
nearthe
bureau
communal
threedaysaftertheirdeaths.

298.Insupport
ofitscase,
theDefence
recalled
thatatleast
t 9 witnesses
inthiscasehadnever
seenAkayesu
either
personally
killor orderkillings,
andthatonlyonewitness,
witness
K, had
beencalled
to testify
in relation
to theevents
in paragraphs
19 and20 of theIndictment.
The
Defence
questioned
thecredibility
of witness
K on thegrounds
thatAkayesu,
during
thesaid
interviews
of 1996,
hadcited
tbisparticular
witness
as a potential
defence
witness.
If witness
K
hadreally
livedthrough
alltbeevents
shetestified
on,argued
theDefence,
whywouldAkayesu
havenamedberas a defence
witness.

FactualFindings

299.Thetestimonies
of witnesses
K andKK evidenced,
on theone hand,eventswhichboth
K andKK witnessed,
andon theotherhand,events
thatonlyoneof thetwohadwitnessed.
The
Chamber
recalls
thattherequirement
of corroboration
of a witness’
testimony
unique
to certain
events,
i.e.theprinciple
of unustestis
ntdlus
testis,
is notapplicable
undertheRulesof the
Tribunal
76.TheChamber
roundbothwitness
K andwitness
KK to be credible.
Theirtestimonies
were not markedby bostilityand were confirmedundercross-examination.
The Defence
attempted
to discredit
witness
KK on tbebasisof berinability
to remember
specific
datesand
times.
However,
theChamber
considers
thattheselapses
of memory
werenotsignificant
andan
inability
to recall
datesandrimeswithspecificity
- particularly
in theiight
of thetraumatic
experience
77.
ofthiswitness
- isnotby itself
a basis
fordiscrediting
thewitness

76SeeEvident’ary
Maners,
Unus
testis
nullus
testis’.
77Seefurther
’Evidentiary
Maners,
assessment
ofevidence’
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300.Further,
theDefcnce
contested
thccredibility
of witness
K on thepremise
thatAkayesu
hadindicated
to theProsecutor
in April1996thatshewasa potential
defence
witness.
The
Chamber
findsthistobea mereaffirmation
by Akayesu
of hisintent
to calla certain
witness,
andthatit doeshOtconstitute
a defence
perse as to theallegations
contained
in paragraphs
19
and20 of theIndictment.
Further
theDefence
claimed
theProsecutor
hadcalled
onlyonewitness
in respect
of theevents
alteged
in thesaidparagraphs.
In iightof thetestimonies
of two
witnesses,
namely
K andKK,theChamber
findsthelatter
tobean erroneous
submission
by the
Defence.

30 l. In viewof theaforementioned,
theChamber
findsthetestimonies
of wimesses
K andKK
bothtobecredible
on theirown,and thatwhendealtwitbtogether
theyoffersufficient
correlation
as to events,
datesandlocations
fortheChamber
to baseitsfindings
thereon.

302.Duringtheirrespective
testimonies
belotethe Chamber,
bothwitnesses
DCC andDZZ
wereevasive
in answering
questions
in relation
to theevents
alleged
in paragraphs
19 and20 of
theIndictment.
However,
theChamber
notesthatthereluctance
of thesewitnesses
in answering
certain
questions
waslimited
either
to their
individual
participation
in theacts,
ortoevents
they
had personally
seen.TheCbamber
recaltsthatbothwitnesses
DCCand DZZwereat the time
of theirtestimonies,
detained
in prisons
in Rwanda,
henceit is understandable
thatneither
wisbed
to present
setf-incriminating
evidence.
TheChamber
basconsidered
theprobative
value
of theirtestimonies
in lightof theabove,
andfindsthattheevasiveness
andreluctance
which
punctuated
theiroraltestimony
reduced
theircredibility.

303.Witnesses
K andKK fortheProsecution,
testified
thattheywitnessed
massacres
at the
bureaucommunal.
WitnessK specified
seeingthemassacres
on i9 Aprii1994at thebureau
communal,
andwitness
KK testified
thatthemassacres
started
withthekilling
of teachers.

304.Botbwitnesses
presented
by the Defence,
witnessDCC and DZZ,alsotestified
that
killingstook placeat the bureaucommunal.WitnessDCC went to the bureaucommunal
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everyday
duringtheevents.
He sawpeople,
mainlyTutsi,beingmassacred
by theInterahamwe
and takentobeburiedbehindthe primaryschool.Furthermore,
the Defcncepresented
as
evidence
thestatement
givenby witnessDCCto theProsecutor
78.Thesection
quotedby the
Deïenceclearlyindicates
thatAkayesuwasat the bureaucommunal
whenfourpeoplewere
killed
at theentrance
of theoffice
andthathe knewthekilling
of Tutsiwastaking
placein the
commune.
Questioned
as to why Akayesudid nothingto stoptheseactsperpetrated
by the
Interahamwe,
witnessDCC saidAkayesuwaspowerless
to do so. TheChambernotesthatthe
testimony
of witness
DCCsupports
theprosecution’s
evidence
thatpeople
werekilledat the
bureaucommunal,
in tbepresence
of theaccuse&
andconflicts
withAkayesu’s
testimony
that
no killings
tookplaceat thebureau
communal
andthattheonlydeadbodies
he sawwerethose
of twochildren

305.WimessDZZtestified
thathe wentregularly
to thebureaucommunal
but tbathe never
personal!y
saw anymassacres
or crimeshe had heardof beingperpetrated.
He addedthat
Akayesu
neverparticipated
in themassacres
andevenpreached
peaceamongst
therefugees.
He
alsoaffirmed
thatmassacres
in Tabahadbecome
widespread
after18 April1994.However,
the
Chambernotesthatfor witnessDZZ to stipulate
on the occasions
he went to the bureau
communal
he didnotseeanyof themassacres,
andfurther
thathe hadnotheardo{ Akayesu,
participation
in massacres,
doesnotrefute
thespecific
allegations
in paragraphs
19 and20.
Indeed,
it is alleged
killings
occurred
at thebureau
communal
in thepresence
andunderthe
instructions
of Akayesu.
DZZhadheardthereweremassacres
at thebureaucommunal
butnever
personally
witnessed
any.The Chambernotesthereonthat the defencepresented
by the
testimony
of witness
DZZsupports
thefacttbatthereweremassacres
at thebureaucommunal
butthatit doesnotspecifically
address
theevents
in thesaidparagraphs,
as thewimess
wasnot
present
whenthekillings
he hadheardof tookplace.

306.Akayesu
admitted
duringhisexamination-in-chief
thathe sawmassacres
of refugees
at
thebureaucommunal
on 19 April1994.Thisis corroborated
by thetestimonies
of witnesses

78 Exhibit
No. 120
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DZZ, DCC, K and KK in relationto therebeingmassacresat the bureaucommunal.The
Chambcr
findsit hasbecnproved
bcyond
rcasonablc
doubtthat,firstly,
therewererefugees
at
thebureaucommunal
and,secondly,
tbatmassacres
didoccurat thebureaucommunal
on or
abolit
19 April1994.

307.Akayesu
confirmed
undercross-examination
thathe wasableto identify
intellectuals,
teachers
beingan example
he putto theChamber,
fromtherestof therefugees.
Witnesses
K and
KK bothstated
thatAkayesu
ordered
thekilling
of certain
intellectuals
andotherrefugees.
The
Defence
didnotspecifically
address
theseallegations.
Undercross-examination,
questioned
OEs
to theseallegations,
Akayesu
saidhe neversawanyone
killed
in thecourt}/ard
witha machete
becausehe wasattending
to witness
K, thathe neversaw anybodiesinsideor outside
the
courtyard
of thebureau
communal
andthathe heardof thedeaths
of theteachers
tbreedaysafter
theirkillings.
TheChamber
findsthattheveracity
of tbeseanswers
canbe doubted.
Indeed,
Akayesuaffirmed
himselfduringhis examination-in-chief
that,on 19 April1994,he saw
refugees
beingattacked
at thebureau
communal,
andthathe sawsomekilled
andothers
escape.
Further,
theChamber
findsimplausible
theassertion
thathe heardof thedeaths
of theRemera
teachers
threedayslater.Witnesses,
including
himself,
haveplacedAkayesu
at thebureau
communal
on 19 April1994.Akayesutestified
to seeingandhearingof searches
of various
intellectuals
in Tabathroughout
theday of 19 April1994,yethe somehowdidnot hearof
killings
thattookplaceat the bureaucommunal
the sameday.The Chambercannotaccept
Akayesu’s
assertion
withregardto thekilling
of teachers.
Further,
theChamber
notesthat
Akayesu
didnotspecifically
contest
theallegations
thathe ordered
themilitia
andlocal
population
to killintellectuals
andinfluential
people.

Paragraph19

308.As pertains
to theallegations
in paragraph
19,evidence
setoutabovehasdemonstrated
thatrefugees
fr0rnRundahad beenheldat the bureaucommunal
by Akayesu.
Evidence
has
established
thatAkayesu
toldtheInterahamwe
hehadsentforthat"[...]
he couldno longer
bave
pityfortheTutsi.
Eventhosewhowe havekepthere,I wantto deliver
themto youso thatyou
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canrender
a judgment
untothem
+’.[thasbeendemonstrated
thathethenordered
therelease
of
therefugees
andhanded
thcmoverto thelntcrahmnwe
withthewords
’here
theyare’.
Evidence
hasdemonstrated
thatthese
refugees
wereruade
tositnexttothefence
ofthebureau
communal
andthatwhentheybegged
formercy,
Akaycsu
saidto theInterahamwe
’doitquickly’.
Ithas
beenestablished
thatimmediately
after
Akayesu
hadsaidthis,
therefugees
werekilled
inhis
presence,
by persons
nearbywho usedwhatever
weapons
theyhadon them.It has been
established
thattherefugees
werekilled
because
theywemTutsi.

309.TheChamber
findsthatit has beenprovedbeyondreasonable
doubtthatAkayesu
released
eightdetained
menof Rundacommune
whomhe washolding
in thebureau
communal
,~~
i

andhanded
themoverto theInterahamwe.
It hasalsobeenproved
beyond
reasonable
doubtthat
Akayesu
ordered
thelocal
militia
tokillthem.
It basbeenproved
beyond
reasonable
doubt
that
theeight
refugees
werekilled
by the[nterahamwe
in thepresence
of Akayesu.
TheChamber
also
finds
thatit hasbeenproved
beyond
reasonable
doubtthattraditional
weapons,
including
machetes
andsmallaxes,wereusedin thekillings,
though
itishasnotbeenproved
beyond
reasonable
doubt
thatsticks
andclubswereusedin thekillings.
It basbeenproved
beyond
reasonable
doubt
thattheeight
refugees
werekilled
because
theywereTutsi.

Paragraph20

310.Evidence
hasdemonstrated
thatafterthekilling
of therefugees,
Akayesu
instructed
people
nearhimto ’fetch
theonewhoremained’,
andthatconsequent
to thisinstruction,
a
certain
professor
by thenameof Samuel
wasbrought
to thebureau
communal.
It hasbeen
established
thatSamuel
wasthênkilled
witha machete
blowto theneck.

311.Evidence
hasdemonstrated
thaton or about19 Aprilt994,Akayesu
addressed
refugees
andInterahamwe
in frontofthebureau
communal,
calling
forailTutsi
within
thecommune
to
be hunted
andround.
It hasbeenestablished
thatAkayesu
stated
thatthere
wereaccomplices
in
thecommune,
oneof whomlivedbehind
thebureau
communal.
It hasbeenestablished
that
Akayesu
citeda professor
by the nameof Tharcisse
as theaccomplice
andordered
the
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Intcrahamwe
andcommunal
policemen
to fetchhim.Evidence
hasestablished
thatpersons
using
whistles
fetched
Tharcisse
andhiswifcfrombehindthebureaucommunal.
TharcLsse
andhis
wifcwcmruadeto sitin themudon theroadoutside
thebureaucommunal,
whereupon
hiswife
was undressed
and toldto leave.It hasbeenestablished
thatAkayesuaskedTharcisse
for
information
on thelnkotanyi,
afterwhichtheInterahamwe
killed
Tharcisse
in tbepresence
of
Akayesu.

312.Evidence
hasshownthatAkayesu
saidto thelnterahamwe
thattheintellectuals
werethe
source
of ailthemisery,
andthathe ordered
the[nterahamwe
to bringtheteachers
fromRemera.
[t hasbeendemonstrated
tbata number
of teachers
fromRemera
school
werebrought
to theroad
outside
thebureaucommunal
andkilledwithtraditional
weapons,
including
hoesandclubs.
Evidence
identified
thevictims
tobeTheogene
andPhoebeUwineze
and herfiancé.

313.TheChamber
findsthatit hasbeenprovedbeyondreasonable
doubtthaton or about19
April1994,Akayesu
ordered
thelocalpeople
andInterahamwe
to kiU’intellectual
people’.
It
hasbeenprovedbeyondreasonable
doubtthat,afterthe killingof the refugees,
Akayesu
instructed
tbelocalpeople
andInterahamwe
nearhimat thebureau
communal
to fetch’theone
whoremains’,
a professor
by thenaineof Samuel,
andthatconsequent
to thisinstruction,
a
certainprofessor
by the nameof Samuelwas broughtto the bureaucommunal.
It bas been
provedbeyondreasonabledoubtthat Samuelwas then killedby the localpeopleand
Interahamwe
witha macheteblow to the neck.The Chamberfindsthat it bas been proved
beyondreasonable
doubtthatteachers
fromthecommune
of Tabawerekilledpursuant
to the
instructions
of Akayesu.
TheChamber
findsit hasbeenprovedbeyondreasonable
doubttbat
amongstthe teacherswho were kiltedwere Tharcisse,
Theogene,
PhoebeUwinezeand ber
fiancé.
It basbeenproved
beyond
reasonable
doubtthatTharcisse
waskilled
in thepresence
of
Akayesu.
TheChamber
findsit hasbeenprovedbeyondreasonable
doubtthatthevictims
were
ailkilled
by localpeople
andlnterahamwe
usingmachetes
andagricultural
toolson theroadin
frontof thebureau
communal.
TheChamber
findsthatit hasnotbeenproved
beyond
reasonable
doubtthatAkayesu
ordered
thekilting
of influential
people,
northatthevictims
wereteachers
fromthesecondary
schoolof Taba.

133

314. The Chamberfinds that it has been provedbeyondreasonabledoubtthat the teachers
werekilledbecausetheywereTutsi.
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5.3 Meeting

5.3.1.Paragraphs
14 and 15 of the Indictment

315.Paragraph
14 of the Indictment
readsas follows:"Themorningof April19, 1994,
following
themurderof Sylvère
Karera,
JeanPaulAkayesu
leda meeting
in Gishyeshye
sector
at whichhe sanctioned
thedeathof SylvèreKareraand urgedthepopulation
to eliminate
accomplices
oftheRPF,whichwasunderstood
by thosepresent
to meanTutsi.
Over100people
werepresent
at themeeting.
Tbekilling
of Tutsiin Tababeganshortly
afterthemeeting".

316.It is alIeged
thatby theactswithwhichhe is charged
in thisparagraph,
theAccused
is
guilty
of offences
covered
underfourcounts:

Count1 of theIndictment
chargeshimwiththecrimeof genocide,
punishable
under
Article
2 (3)(a)
oftheStature;

Count2 charges
himwiththecrimeof complicity
in genocide,
punishable
underArticle
2 (3)(e)
of theStatute;

Count3 charges
himwiththecrimeof extermination
whichconstitutes
a crimeagainst
humanity,
punishable
underArticle
3 (b)of theStatute;
and

Count4 charges
himwiththecrimeof direct
andpublic
incitement
to commit
genocide,
punishable
underArticle
2 (3)(c)
of theStatute.

317.TheChamber
deemsthat,in orderto derive
clearandarticulate
factuai
findings
regarding
theactsalleged
inparagraph
14 oftheIndictment,
itisnecessary
to consider,
separately,
thefacts
relating
to:
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tïrstly,
theholding
on themorning
of 19 April1994of a meeting
in Gishye?;hye
sector,
alleged
to havebecnattended
by over100people
andledby theAccused
aloncfollowing
thedeathof Mr.Karera;

secondly,
thefactduring
thatmeeting,
theAccused
is alleged
to havesanctioned
thedeathof Sylvère
Karera;

thirdly,
thefactduring
thatmeeting,
theAccused
is alleged
to haveurgedthe
population
to eliminate
theaccomplices
of theRPF,whichwasunderstood
by
thosepresent
to meanTutsi;
and

Fourthly,
thekilling
ofTutsiinTabais alleged
to havebegt,
n shortly
afterthe
saidmeeting.

.~,8. Withregard
to thefactsin paragraph
14 of thelndictment
detailed
as follows:

"Themorning
of AprilI9,1994,following
themurder
of Sylvère
Karera,
Jean
PaulAkayesu
ieda meeting
in Gishyeshye
sector.
(.....)
Over100people
were
present
at themeeting."

319.The Chamber
findsa substantial
disparity
betweentheFrenchandEnglishversions
of
paragraph
14 oftheIndictment.
Whilein theFrench
version
it is saidthat" JeanPaulAkayesu
aloneleda meeting,"
theEnglish
version
onlyindicates
that"JeanPaulAkayesu
leda meeting,"
without
specifying
whether
he ledthemeeting
alone.TheChamber
is of theopinion
thatthe
French
version
should
be accepted
in thisparticular
case,
because
theIndictment
wasreadto the
Accused
in French
at hisinitial
appearance,
because
theAccused
andhiscounsel
spokeFrench
during
thehearings
and,aboveail,because
thegeneral
principles
of lawstipulate
that,in
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criminal
matters,
theversion
favourable
to theAccused
should
be selected.
In thepresent
case
andin accordance
withtheFrenchversion
of theIndictment,
theProsecution
m’usthOtonly
establish
thattheAccused
ledthemeeting,
butalsothathe ledit alone.

320.Themurderof Sylvère
Karera,
a teacher
killedon thenightof 18 to 19 April1994,and
thesubsequent
events,
alleged
underparagraph
13 of thelndictment,
havealready
beendiscussed
Sll[Tra.

321.Prosecution
witness
A testified
thatafterhe sawtheremains
of Sylvère
Kareraat the
Remera
school,
he wentto Gishyeshye
on 19 April1994,towards
6 or 7 o’clock
in themorning,
wherehe founda largegathering
of 300to 400people
at a crossroads.
Thewitness
stated
that
no onehadconvened
themeeting
butthatit wasrather
a gathering
of people
attracted
by the
events.The crowdstoodnearto the bodyof a personidentified
as an Interahamwe
fl’om
Gishyeshye,
whowasalleged
to havekilled
SylvèmKarera.
A smallgroupof people,
including
the bourgmestre
, the Accused,sectorcouncilmembersand four armedmembersof the
Interahamwe,
whocouldbe identified
by theMRNDcoatof m’mson theircaps,facedthecrowd
in sucha waythatenabled
themto address
it.Thesector
councillors
called
on thecrowdto pay
attention
to thespeechby the.Witness
A pointed
outthattheInterahamwe
stoodneara blue
minibus
in whichtheAccused
hadmrived,
andthattheyseemed
to havebeenescorting
thelatter,
whichwasa surprise
to thecrowd.

322.A Tutsiman,appearing
as a Prosecution
witness
underthepseudonym
Z, testified
that
on or about19 April1994,in theearlyhoursof thedayfollowing
themurder
of a Tutsiteacher
in Remera,
themurderer
of thisteacher
waskilled
by persons
responsible
formaintaining
law
andorder.
Witness
Z andotherpeople
gathered
around
thebodyof theteacher’s
murderer.
The
crowdAccusedthe Interahamwe
presentof havingcausedthe deathof the teacher.The
Accused,
whowasm-med,separated
therestof thepopulation
frommembers
of theInterahamwe
andthenaddressed
thecrowd.

323. Prosecution
witness
V, a teacher
in Tabafornearly
30 years,
wentto Gishyeshye
sector
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wherehe attended
a meeting,
at theplacewherethebodyof a Hummanlay.He confirmed
that
a meeting
wasthenheldon theroadin Gishyeshye,
in thepmsence
of theAccusëd,
who was
carrying
a gun,andwhoorganized
thesaidmeeting.
Thewimess
estimated
thatit wasattended
by some500people.
Thepeoplewerestanding
in frontof a house.TheAccused
bimself
stood
in themiddle
of theroadwiththelnterahamwe
nextto him.across
theroadfromthepeople.

324.EphmmKarangwa,
a Tutsiman,calledas wimessfor theProsecution,
who,at therime
of theactsalleged
in theIndictment,
wastheInspecteur
de policejudiciaire
(Senior
law
enforcement
Officer,
criminal
investigation
department)
of theTabacommune,
testified
before
theCharnber
thaton 19 April,
theAccused
helda meeting
in Gishyeshye
sector.

325.Men,whohadgoneto inquire
afterSylvère
Karera,
toldwimessU thata person
hadbeen
killcd
following
themurdcr
of Karera
andthattheAccused
himself
hadgoneto wherethebody
wasandhelda meeting
there.

326.The holdingof the saidmeetingwas confirmed
by the Accusedhimself,
whotoldthe
Chamber
during
histestimony
as witness,
thatat about4 a.m.,on thenightof 18 to 19 April
1994,a certain
Augustin
Sebazungu,
treasurer
of theMDRin Tabaanda resident
of Gishyesbye
sector,
cameto seehimat theBureau
communal,
wherehe hadbeensleeping,
to inform
himthat
thesituation
in Gishyeshye
sector
wastense,following
themurderof a youngmanwhowasa
memberof theInterahamwe.
Thebourgmestre
immediately
alerted
thepoliceandwentto the
scenewithtwopolicemen,
in a blueminibus.
In Gishyeshye,
he rounda bodystretched
outon
theground,
covered
withtraces
of blood,
as ifithadbeenhit.TheAccused
affirmed
before
the
Chamber
thatsincepeoplewerecomingto see whatwashappening,
he tookadvantage
of the
factthata crowdhadgathered
thereto address
tbepopulation.
He notedthattheInterahamwe
of theregionhadflocked
aroundthebodyof theiryoungmember.
TheAccused
putsthecrowd
at the meetingat aboutI00 to 200 people,includingHutu and Tutsi,membersof the
Interahamwe,
members
of theMDRandprobably
otherpolitical
parties.
TheAccused
admitted
belote
theChamber
thathe askedthecrowdto drawcloser,
andthenaddressed
thecrowd,
while
the two policemen
accompanying
himstoodbehindhim.
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327. In his closingarguments,
the Dcfencecounselunderscored
that the Accusednever
convened
theGishyeshye
meeting,
butthata crowdhadspontaneously
gathemd
aftera manhad
beenkilled.The Accused,
as bourgmestre,
reportedly
foundhimselfamongthecrowdthus
assembled
whichincluded
membersof the Interahamwe.

to thefactsin paragraph
I4 of theIndictment
detailed
as follows:
328. Withregard

"JeanPaulAkayesu
(...)sanctioned
thedeathof Sylvère
Karera"

329.According
to Prosecution
witness
V, theAccused
stated
thatSylvère
Karera
diedbecause
he wasworking
withtheInkotanyi.
Thebourgmestre
further
statedthattheperson
whosebody
layat themeeting
placehadbeenwrongly
killed,
butthatSylvère
Karera
hadbeenjustly
killed.
Undercross-examination
by theDefence,
witness
V reiterated
thatthe Accused
statedthat
Karera
hadbeenkilled
because
he ’,vasworking
withtheInkotanyi.

330.Witness
Z, a Tutsiman,testified
thatat themeeting
whichfollowed
themurderof the
Remerateacher,
the Accused,
who wasarmed,separated
thetestof thepopulation
fromthe
members
of theInterahamwe
and,speaking
of thebodyon theground,
he reportedly
deplored
themurder
oftheperson
andstated
thatthisperson
wasdeadandyettheenemywasstillalive.
According
to witnessZ, theAccusedtoldthe crowdthatpapersdetailing
Tutsiplansto
exterminate
theHutuhadbeenseized
at thehomeof theteacher.

331.TheAccused
toldtheChamber,
duringhistestimony,
thathe hadinquired
of thecrowd
standing
aroundthe bodyoftheyoungInterahamwe,
whythe youngman hadbeenkilled.The
peoplegathered
there,
answered
thathe hadlooted
andthathe hadbeenjustly
punished.
The
bourgmestre
thenstayed
on to speakto thepeople,
trying
to explain
to themthatkilling
as a
habitmuststopandmakingthemawareof theconsequences.
He condemned
the murderof the
youngmanbecause
he feltthatsuchwasnotawayof maintaining
lawandorder,andexplained
thatit wouldbavebeenenoughto arrest
theyoungman.TheAccused
toldtheChamber
thathe

!
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hadaskedAugustin
Sebazungu
whyho,as a prominent
figureandan educated
man,hadfailed
to stopthcpopulation
fromkilling
thcyoungman,to whichSebazungu
reportcdlY
replied
that
therewasnothing
he coulddo.

to thefactsin paragraph
14 of theIndictment
detailed
as follows:
332. Withregard

"JeanPaulAkayesu
(...)urgedthepopulation
to eliminate
theaccomplices
of the
RPF,whichwasunderstood
by thosepresent
to meanTutsi."

333.Prosecution
witness
A testified
that,duringthesaidmeeting,
theAccused
heldpapers
whichhe allegedly
showedto thecrowdsayingthatthepapers
hadbeenseized
at thehomeof
an [nkotanyi
accomplice.
He alsosaidthepapers
detailed
whattheInkotanyi
accomplices
were
to do.TbeAccused
showed
thepapers
to thepublic.
He stated
tbatthings
hadchanged
andthat
the [nkotanyi
and theiraccomplices
wantedto seizepower.According
to witnessA, the
bourgmestre
stated
thateveryone
should
do everything
possible
to fightagainst
thosepeople
because
theywereseeking
to restore
theformer
regime.
He saidthathe waspersonally
going
to search
forsomeof thepeople.
A teacher
thentoldtheAccused
thathe knewof an accomplice
to whichthe Accusedreplied:"Go fetchthis person’.WitnessA alsostatedthat the
Interahamwe
allegedly
toldthe Accusedhe was to put the peopleof thecommuneat their
disposal.
The bourgmestre
then toldthe crowdto fightagainstthe Inkotanyi
and their
accomplices.
Thewitness
stated
thatthecrowdremained
rather
calmeventhough
it wasstunned
by theunusuaI
statement
madeby theAccused.
Witness
A waspersonally
surprised,
justas,in
hiswords,
therestof thepeople
present,
to seethatthebourgmestre
hadchanged
andthathe
seemed,
amongotherthings,
to bavebecomefriends
withtheInterahamwe.

334.Prosecution
witnessV toldthe Chamberthatat the Gishyeshye
meetingof 19 April
1994,theAccused
askedthepopulation
to collaborate
withtheInterahamwê
in thefightagainst
the Tutsi,the soieenemyof the Hutus.According
to witnessV, the Accusedbrandished
documents
whichhe saidcontained
a listof namesof HututhattheTutsiwanted
to kill.He
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readthepapers
andsaidthattheTutsiwereholding
meetings
to exterminate
theHutu.Witness
V fcltthatthebourgmestre
wanted
to makethcpopulation
understand
thattheTut~,i
weretheir
enemies.
TheAccused
saidtheTutsi,
themalandonlyenemies
of theHutu,mustbe killed.
He
calledon thepopulation
to workwiththelnterahamwe
to searchforthesoleenemy.He also
saidthattherewerewell-known
Tutsipeoplelivingin thecommune,
whowereworkingwith
theRPF.Witness
V stated
thatapartfromtheAccused,
onlya certain
François
tookthefloor,
tostate
thata Iistof receipts
forcontributions,
allegedly
madebytheTutsi
tothe[nkotanyi,
had
beenseized.

335.According
to Prosecution
witness
C, duringthatmeeting,
showedtheAccused
thecrowd
documents
whichincluded
a list of the namesof Hutu whomthe Inkotanyi
and the Tutsi
inhabitants
of Tabawantedto killand a list of the namesof Tutsiwho had paidtheir
contributions
to theRPF.Thewitness
notedthat,whilethelnterahamwe
seemed
to be happy,
thecrowdwasstunned
by thcchange
in thebehaviour
of thebourgmestre.
Witness
C stated
that
the Accusedsaidduringthe meetingthat the Tutsiwas the sole enemyof the Hum. He
confirmed
thathe didheartheAccused
saytheTutsimustbe killed.

336.Witness
Z, a Tutsiman,testified
thatat themeeting
whichfollowed
themurder
of the
Remera
teacher,
theAccused,
whowasarmed,
called
on ailthosepresent
to burytheirpoliticaI
differences
anduniteto fighttheenemy,
theenemybeingtheTutsi,theaccomplices
of the
Inkotanyi.
Witness
Z stated
thattheAccused,
speaking
of thebodyof theyoungInterahamwe
believed
to havekilled
Sylvère
Karera,
deplored
themurder
of theperson
andsaidthathe was
deadwhereas
theenemywasstillalive.
Witness
Z further
testified
that,at themeeting,
the
Accused
hadin hispossession
paperswhichincluded
a listof names.TheAccusedreadthe
papers
andstated
thattheTutsiwereholding
meetings
to exterminate
theHutu.In addition
to
theAccused,
a member
of theInterahamwe,
namedFrançois,
alsotookthefloor,
holding
papers
hishands.
He showed
thepapers
andsaidtheyhadbeenseized
at thehomeof theteacher
killed
in Remera.
Thedocuments
included
a listof thenamesof Tutsiwhohadpaidtheircontributions
to theInkotanyi.
Thecrowdwassurprised
to seethattheAccused
thenseemed
to be cooperating
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withthelnterahamwe.
Wimess
Z feltthat,during
thesaidmeeting,
theAccused
wasaddressing
theHutuandtelling
themto killtheTutsi.

337. A certainEphrcmKarangwa,who was the Inspecteur
de policejudiciaire
of Taba
Commune
at therimeof theevents,
testified
befoïe
theChamber
thatat theGishyeshye
meeting,
theAccused
toldthepopulation
to killtheTutsiin Taba.Thebourgmestre
toldthepeople
that
whethertheysupported
the MDR, MRNDor the PSD,theyshoulduniteand understand
that
therewas onlyoneenemy,namelythe Tutsi.The Accusedtoldthe peoplenot to fearthe
Interahamwe.
According
to thewitnessthepeoplewhoattended
thesaidmeeting
affirmed
to
himthat,during
themeeting,
theAccused
showed
a listof people
to be killed,
whichincluded
the name of EphremKarangwa.Allegations
that the Accused,interalia,namedEphrem
Karangwa
during
thesaidmeeting,
areincluded
in paragraph
13 of theIndictment
andelaborated
uponhereinf?a.

338.Menreportedly
toldProsecution
witness
U that,at themeeting
heldby theAccused
near
thebodyof Sylvère
Karera’s
murderer,
it wassaidthattheonlyenemywastheTutsiandthat
ailTutsimustbe killed.
According
to wimess
U, thecrowdthenallegedly
saidthatthe"plane"
hadbeenshotby theInkotanyi,
andthattheInkotanyi
weretheTutsi.

339.SeveralProsecution
witnesses
confirmed
the Prosecution
allegation
that,when the
Accused
called
on thepeople
to fightagainst
theenemy,
thepeople
present
tookit to meanthat
theTutsimustbe killed.
Witness
C, a maleHutufarmer
likewitness
N, a female
Hutufarmer,
toldtheChamber
that,atthetimeof thealleged
events,
the"Inkotanyi"
andthe"Inyenzi’"
meant
theTutsi.
Witness
N specified
thattheAccused
himself,
as a leader,
tooktheTutsito meanthe
[nkotanyi
andtheInyenzi.
Witness
V alsopointed
outthat,at thetimeof theevents,
thewords
Inkotanyi
andTutsi,wereinterchangeable
in thecountryside.
He specified
that,whileail
Inkotanyi
werenotTutsi,
everyone
understood
at thetimethatailTutsiwereInkotanyi.
Witness
V alsoconfirmed
thatthewordsTutsiandInkotanyi
weresynonymous
andstated
thattheTutsi
hadbeenpursuedwithsuchshoutsas " Theretheyare,thoseInkotanyi,
thoseTutsi."He
explained
thattheTutsiwereassimilated
to theInkotanyi.
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340.Dr.Mathias
Ruzindana,
Professor
of Linguistics
at theUniversity
of Rwandb.,
appearing
asexpert
witness/’or
theProsecution,
explained
totbeChamber
that,
based
onhisownanalyses
of Rwandan
publications
andbroadcasts
by tbeRTLMandon bispersonal
cxperience
, he was
oftheopinion
that,
atthetimeoftheevents
alleged
in theIndictment,
theterm[nkotanyi
had
several
extended
meanings,
froman RPFsympathizer
to mernbers
of theTutsi
group,
depending
onthecontext.

341.According
to witness
DIX,a Hutuwoman,
appearing
as a Defence
witness,
explained
thatin heropinion,
thelnterahamwe
started
to killpeople
because
theythought
thattheir
neighbours
hadintheirmidst
accomplices
of enemies
fromoutside
thecountry.

342.A certain
Joseph
Matata,
a Defcnce
witness,
testified
before
theChamber
thatthe
contention
thatwhentheAccused
called
onthepeople
tofight
against
theenemy,
those
present
tookit tomeanthattheTutsi
mustbekiIled,
hadtorebutted.
According
to him,thelatter’s
speech
mustbe interprcted
withtwofactors
in mind,
namely
thecontext
ofRPFincursions
into
theRwandan
territory
andtbefactthatpeople
whoknewthebourgmestre
couldnothave
construed
hisspeech
asa call
tokilltheTutsi.

343.A Defence
witness
appearing
underthepseudonym
DZZ,denied
thattheAccused
ever
:-.,,
helda meeting
inTabacommune
attherimeof thealleged
acts.

344.During
histestimony
before
theChamber,
theAccused
stated
thattheInterahamwe
began
to shout
wbenthecrowdhadgathered
atGishyeshye.
He called
on themto calmdown,stating
thatit wasnecessary
toworkinan orderly
fashion.
TheInterahamwe
thenreportedly
informed
thebourgmestre
thatsoldiers,
tbeInkotanyi,
wereallegedly
infiltrating
tbecommune.
The
Accused
maintained
before
theChamber
thathe hadreplied
thatif theyknewof a family
harbouring
anRPFmilitant,
theycould
reveal
suchinformation
toa councillor,
anofficer
ofthe
Cellule,
a policeman
orthebourgmestre,
whowould
thentakeupthecaseandfollow
itup.The
Accused
denied
thathe himself
toldthecrowdthatpeople,
tbeaccomplices
of theInkotanyi,
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should
be flushed
out,butadmitted
thatit wassaidin thecrowdthatcertain
familles
were
harbot,
ringRPFsoldiers.

345.In response
to Prosecution
questions
regarding
thelistsof namesmentioned
by several
Prosecution
witnesses,
theAccused
stated
undercross-examination,
thata certain
François
had
givenhimpapers
he rapidly
ead through
silently
forhispersonal
edification.
Thosepapers
included
thenamesof peopleandtheirfunctions.
TheAccused
testified
thatthelnterahamwe
ordered
himtwiceto re.adoutthelistandhe refused
to do so.According
to him,members
ofthe
Interahamwe
thensaidthatthe list,whichincluded
the namesof RPF soldiers
and their
supporters,
hadbeenseized
in theoffice
of an "Inspecteur
de police
judiciaire"
in Runda,
a
memberof the RPF, who had been killedwhilehe was shootingat the soldiersand the
communalpolice.

346.TheAccused
testified
be.~’ore
theChamber
thathe refused
to readthelistaloudto the
crowdbecause
he hadhadtimeto mcognize
certain
nameson thelistsuchas thoseof Karangwa,
Charlotte,
Rukundakuvuga
andMutab~oEi.
According
to theAccused,
he allegedly
explained
to
the assembledpopulation
that the Iist containednameswhichincludedthatof Ephrem
Karangwa,
andthatsucha listconstituted
a realdanger
sinceanyone
couldsomeday
findtheir
nameon sucha list.Thus,he reportedly
cautioned
thepeople
against
suchdocuments.

347.The Accusedthenspecifically
admitted
beforetbe Chamberthatmentioning
a nameon
sucha listwasseriously
damaging
to theperson
thusnamedandjeopardized
theirlire.He also
confirmed
thatmadeby a public
official,
suchas tbebourgmestre,
sucha statement
wouldhave
so muchmore impacton the people,who wouldunderstand
that the personwas thus being
denounced
andthattheywouldcertainly
be killed.

Theposition
of theDefenceas stated,particularly,
duringtheclosingarguments,
regarding
thedocuments
readby theAccused,
is thatoverexcited
members
of theInterabamwe
allçgedly
forced
thebourgmestre
to reada document
in theirpossession,
whichincluded
the
namesof a certainnumberof peopleconsidered
to be accomplices
of the RPF.The Accused
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allegedly
triedto dissuade
thedemonstrators
floredenouncing
anyonein sucha manner,
by
explaining
thattherewasno proofthatthepeople
wbosenamesappeared
on thclist’were
indeed
RPFsupporters.

348. Withregard
to tbefactsin paragraph
14 of tbelndictment
detailed
as follows:

"Thekilling
of Tutsiin Tababeganshortly
afterthemeeting."

349.Withregard
to theallegation
madein paragraph
14 of theIndictment,
theChamber
feels
thatit is notsufficient
to simplyestablish
a possible
coincidence
between
theGishyeshye
meeting
andthebeginning
of thekilling
of Tutsiin Taba,butthattheremustbe proofof a
possible
causal
linkbetween
thestatement
madeby theAccused
during
thesaidmeeting
andthe
beginning
of thekiltings.

350. WitnessEphremKarangwa,who was the "Inspecteur
de policejudiciaire"
of Taba
commune,
at thetimeof theevents
testified
thatuntil18 April1994,thepeople
of Tabawere
united
andtherewereno kiUings
in Tabaat thattime.

351.According
to Prosecution
witness
C, theTabapopulation
followed
theinstructions
given
by thebourgmestre
at theGishyeshye
meeting
andbeganthereafter
to destroy
houses
andto kilI.
Thewitness
recalled
thatthepeople
onceagaincomplied
withtheinstructions
of theAccused
as theyalways
had.

352.Prosecution
witness
W, a Tutsi,clearly
stated
thattheattacks
beganon 19 April1994.
Thefirstattack
he witnessed
tookplaceon 19 April1994at about2:00p.m.Justbefore
that,
hisyounger
brother,
whohadgoneto findoutwhathadhappened
in Rukoma,
toldhimthata list
of "Collaborators"
hadallegedly
beendiscovered
in thehomeof Sylvère
Karera,
andthattbe
nameof witness
W wasallegedly
on thelist.Thewitness
thenimmediately
wentintohiding
and
latersougbtrefugein Kayenzicommune.
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353.Prosecution
witness
A, a Tutsiman,testified
beforetheChamber
thatfiveTutsiwere
killed
on thedayofthemeeting.
Fromthatdate,witness
A personally
observed
thatthepeople
we,’edestroying
houses,
taking
awaycorrugated
ironsheets,
doors
andanything
theycouldearry,
andkilling
cowswhichtheyate.Someofthepeople
triedto runawaywhenthekillings
began.
Mostof thevictims
wereTutsi.
Witness
A saidthatin hisopinion
whentheAccused
beganto
havegoodrelations
withthe Interahamwe,
the latterdid whatever
theywantedwiththe
commune.
He feltthatthepeople
werethussubjected
to propaganda
designed
to makeonepart
of thepopulation
hatetheother.
Thepeople
werebelieved
to havechanged
because
of repeated
statements
andpromises
ruadeto themandthat,as a result,
theyallegedly
beganto kill.
#,,,,...,
354.WitnessN, a 69-yearold femaleHutufarmer,alsoexplained
thatthe destruction
of
houses,
thekilling
of cowsandeventhekillings,
beganfollowing
saidmeeting.
Sheattributed
thescaleof thekillings
to theAccused’s
fierymoodduring
saidmeeting
andhisurging
to wage
waragainst
theInkotanyi
andtheTutsi.
ShefeltthathadtheAccused
notheldthemeeting
in
question,
thekillings
wouldneverhavestarted
at thatverymoment,
evenif theInterahamwe
weremorepowerful
thanthebourgmestre.

355.TheAccused
himself
confirmed
to theChamber
thatkillings
started
in Tabaon 19 April
1994.He saidthat,on thatday,afteraddressing
thecrowdat Gishyeshye,
he wentto theBureau
communal
wherehe notedthatthe [nterahamwe
hadkilleda goodnumberof people,whohad
sought
refuge
there,
including
elderly
people,
womenandchildren.

356.Duringits closing
arguments,
theDefencepointedoutthatProsecution
witnessV had
testified
beforetheChamher
thatmanyTutsihadsought
refugeat theBureau
communal
on the
nightof 19 April1994.It therefore
expressed
doubtas to thereliability
ofProsecution
Witness
V whohadalsostated,
during
histestimony,
thaton themorning
of thesame19 April1994,the
Accused
hadordered
theTutsito be killed.

357.A certain
JosephMatata,
calledas a Defence
witness,
explained
to theChamber
that,in
hisopinion
andaccording
to testimonies
he hadallegedly
collected
in Taba,themilitia
began
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to neutralize
theAccused
as from19 April1994.He thcrefore
concluded
thatthebeginning
of
the massacres
was not linkedto the Gishyeshye
meeting,
but thatit was an’unfortunate
coincidence.

358. Factual
findings:

359.On thebasisof consistent
evidence
andthefactsconfirmed
by theAccused
himself,
the
Chamber
is satisfied
beyonda reasonable
doubtthattheAccused
waspresentin Gishyeshye,
during
theearlyhoursof 19 April1994,thathe joined
thecrowdgathered
around
thebodyof
a youngmemberof theInterahamwe
militia,
andthath~ tookthatopportunity
to address
the
people.
TheChamber
findsthattheAccused
didnotconvene
themeeting,
butthathe joined
an
already
formedgathering.
Furthermore,
on thebasisof consistent
evidence,
theChamber
is
satist’ied
beyonda reasonable
doubtthaton thatoccasion,
the Accused,
by virtueof his
i"unctions
as bourgmestre
andtheauthority
he heldoverthepopulation,
didIeadthecrowdand
theensuing
proceedings.

360.Withregardto the Prosecution
ailegation
thatthe Accusedsanctioned
the deathof
Sylvère
Karera,
theChamber
findsthattheAccused
himself
admitted
to having
condemned
the
deathof a youngInterahamwe
whohadallegedly
killed
Karera,
butfailing
to mention
thathe
alsocondemned
the deathof Karera.The Chambernevertheless
pointsout thatfailureto
condemn
is hottantamount
to approval
in thiscase.However,
on thebasisof testimonies
by
witnesses
V andZ, theChamber
findsthattheAccused
couldverywellhaveattributed
thedeath
of Sylvère
Karera
to hisalleged
complicity
withtheInkotanyi
andmayhaveaddedthatKarera
hadbeenjustlykilled.
The Chamber
howeverfindsthatno otherevidence
corroborated
the
testimony
of witness
V, whereas
sometenwitnesses
hadbeenquestioned
aboutfactsrelating
to
the murderof SylvestreKareraand the ensuingmeetingat whichthe Accusedspoke.
Consequently,
theChamber
holdsthatin theabsence
of conclusive
evidence,
theProsecution
hasfaiied
to establish
beyond
a reasonable
doubtthattheAccused
publicly
sanctioned
thedeath
of Sylvère
Karera
at theGishyeshye
gathering.
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361.Withregardto the allegation
thattheAccusedurgedthepopulation,
duringthesaid
gathering,
to eliminate
theaccomplices
of theRPF,af terconsidering
theweight
of allsupporting
andcorroborative
evidence,
theChamber
is satisfied
beyond
a reasonable
doubtthattheAccused
clearly
calledon thepopulation
to uniteandeliminate
thesoleenemy:accomplices
of the
[nkotanyi.
On thebasisof consistent
evidence
heardthroughout
thetrialandtheinformation
provided
by Dr.Ruzindana,
appearing
as an expert
witness
on linguistic
issues,
theChamber
is
satisfied
beyond
a reasonable
doubtthatthepopulation
construed
theAccused’s
callas a call
to killtheTutsi.The Chamber
is satisfied
beyonda reasonable
doubtthattheAccusedwas
himself
fullyawareof theimpact
of hisstatement
on thecrowdandof thetactthathiscallto
wagewaragainst
lnkotanyi
accomplices
couldbe construed
as oneto killtheTutsiin general.

362.FinalIy,
relying
on substantial
evidence
whichwasnotessentially
called
intoquestion
by
the Defence,
and as it was confirmed
by the Accused,
the Chamberis satisfied
beyonda
reasonable
doubtthattherewasa causal
linkbetween
thestaternent
of theAccused
at theI9
April1994gathering
andtheensuing
widespread
killings
in Taba.

Theeventsalleged
N"’
15 readsas follows:
363. Paragraph

At thesamemeeting
in Gishyeshye
sector
on April19,1994,JeanPaulAkayesu
named at least three prominentTutsis -- Ephrem Karangwa,Juvénal
Rukundakuvuga
and EmmanuelSempabwa-- who had to be killedbecauseof
theiralleged
relationships
withtheRPF.Laterthatday,Juv6nal
Rukundakuvuga
was killedin Kanyiya.Withinthe next few days,EmmanuelSempabwawas
clubbed
to deathin frontof Tababureaucommunal.
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Itis thealleged
thatby hisparticipation
inrelation
totheseactstheaccused
committed
offences
charged
in sixcounts:

Count1, Genocide,
punishable
by Article
2(3)(a)
of theStatute
of theTribunal;
Count2, Complicity
in Genocide,
punishable
by Article
2(3)(e)
of theStature
of
Tribunal;
Count3, Crimesagainst
Humanity
(extermination),
punishable
by Article
3(b)of
Statute
of theTribunal;
Count4, Directand PublicIncitement
to CommitGenocide,
punishable
by virtueof
/»,,,,,

Article
2(3)(c)
of theStatute
oftheTribunal;
Count5, Crimes
against
Humanity
(murdér),
punishable
by Article
3(a)of theStature
theTribunal;
and
Count6, Violations
of Article3 commonto the Genew~Conventions
of 1949,as
incorporated
by Article
4(a)(murder)
of theStature
of theTribunal.

364.Paragraph
15 of the Indictment
allegesthat,ata meetingheldon 19 April1994in
Gishyeshye
sector,
theaccused
called
forthekilling
ofthreeprominent
Tutsiduetotheiralleged
relationships
withtheRPF.As a supposed
consequence
of beingnamed,
at leasttwoof thern,
namelyJuvénalRukundakuvuga
and Emmanuel
Sempabwa,
were subsequently
killed.The acts
whichwereallegedly
furtherperpetrated
as regardsto EphremKarangwa
are thesubjectof
/«,~,,
paragraphs
16,17 and18 of theIndictment.

365.It hasalready
beenestablished
beyondreasonable
doubt,as alleged
in paragraph
14 of
theIndictment,
thatAkayesu
waspresentat
an earlymorning
gathering
in Gishyeshye
sector
on
April19 1994.TheChamber
roundthatAkayesu
urgedthosepresent
to uniteto eliminate
the
onlyenemy,theaccomplice
of theInkotanyi.
TheChamber
alsofoundthetermsInkotanyi
and
accomplice
during
thesaidmeeting
to referto Tutsiandthattheaccused
wasconscious
thathis
utterances
to thecrowdwouldbe understood
as callsto killtheTutsiin general.

366. It nowneedsto be established
whether
during
thisgathering,
Akayesu
specificaIly
named
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EphremKarangwa,JuvénalRukundakuvuga
and EmmanuelSempabwawho had tobe killed
because
of thciralleged
relationships
withthcRPF.If if is proved
beyond
a reasonable
that
Akayesu
namedthesaidthree,
theChamber
willconsider
evidence
presented
in relation
to their
subsequent
fatesas alleged
in thesecond
andthirdsentences
of paragraph
15 of theIndictment.

TheRole,if any,of theAecused

367.A numberof the witnesses,
namelywitnesses
V, C, A, Z andAkayesu,
whotestified
in
relation
to theevents
alleged
in paragraph
14 of the[ndictment,
alsotestified
inrelation
to the
specific
allegations
contained
in paragraph
I5 of theIndictment.
Hence,
theChamber
willlimit
itself
to recalling
thetestimonies
ofthesewitnesses
onlyas pertains
to theparagraph
15 of the
Indictment,
i.e.thenaming
of threeindividuals
andtheirsubsequent
fates,
factual
findings
having
already
beenruadeaboveto therehaving
beena gathering
in Gishyeshye
andthepertinent
general
allegations.

368.Witness
Z, a Tutsiman,testified
thaton or aboutt9 April1994,in theearlyhoursof the
morning,
he waspresent
at theGishyeshye
sector
gathering,
whichwasattended
by Akayesu.
He
saidAkayesu
separated
thecrowdfromtheInterahamwe
andcalled
forailthosepresent
to forget
theirpolitical
differences
untiltheenemyhadbeeneliminated,
theenemybeingtheTutsi,
the
accomplices
of theInkotanyi.

369. WitnessZ said Akayesu,who was holdingdocuments,cited EphremKarangwaas
someone
wanting
to killhimandreplace
himas bourgmestre.
He saidtheaccused
didnotname
anyone
elsein particular.
According
to witness
Z, Akayesu
saidthathe didn’t
wantto givethe
namesof theotherpersons
becausetheylivednearbyandsomeonemightwarnandhelpthem
escape.
Thewitness
saidan Interahamwe
by thenameof Frang0is
spokeaboutpapers.
According
to thewitness,
theInterahamwe
saidthepapers
hadbeenseized
fromthedeadprofessor’s
house
(seefactual
findings
on paragraphs
13 and14 of theIndictment)
andcontained
details
of monies
paidby theTutsitotheInkotanyi.

! 5O

370.WitnessZ testified
Akayesuannounced
on leavingthathe was goingst) thatthose
persons
whoaretobefoundbetween
TabaandKayenzi
didnotescapehim.He saidtheaccused
leftin a vehicle
withtheInterahamwe.
Oncebackat hishousewhichwason a neighboring
hill,
thewimess
saidhe observed
thepersons
whohadbeenin thevehicle
withAkayesu
breakdown
the doorof Rukundakuvuga’s
house.He laterheardthatRukundakuvuga
wasarrested.
Under
cross-examination,
witnessZ confirmed
thatAkayesu
had notnamedRukundakuvuga
but added
thatAkayesu
readfromdocuments
at thegathering.

/,,,,,

371.Wimess
V, a Tutsiteacher
in Tabain Tabacommune
fornearly28 years,testified
he was
present
at thegathering
at theGishyeshye
sector.
He saidthat,during
thisgathering,
Akayesu
askcdthepopulation
to collabomte
withtheInterahamwe
in thefightagainst
theonlyenemyof
theHutu,namely
theTutsi.Thewitness
saidAkayesu
brandished
documents
on whichtherewas
a listof namesof Hutuwhowereto be killed
by theInkotanyi
andtheTutsi,
anda listof RPF
collaborators.
The witnessaffirmed
Akaycsusaidhe knewof a nurnberof peoplein the
commune,
namely
threeteachers,
to be RPFcollaborators
wholivedin Kanyenzi,
anda fourth
person,
the"inspecteur
de police
judiciaire"
whoworked
at theoffice
of thecommune.
Witness
V saidthe accusedtoldthe crowdthatthesepeoplehadtobesoughtto preventthemfrom
escaping.
Thewitnesstestified
theaccused
namedEphremKarangwa
duringthemeeting,
and
by reference
to wheretheylivedalsoimplicitly
spokeof Juvénal
Rukund~oEuvuga
andEmmanuel
Sempabwa,
whowerebothTutsi.According
to thewitness,
thecrowdunderstood
thatAkayesu
waslooking
forthesepeopleas theyweresupposedly
RPFaccomplices.

372.WimessV testified
thatof thefourindividuals
spokenof by theaccused,
he sawtwoof
thebodiesat thebureaucommunal,
andthebodyof Rukundakuvuga
on theKanyiyaroadas he
fledthecommune
of Taba.Thefourthpersonnamedat themeeting
wasableto escape.

373.Undercross-examination,
witnessV asserted
thatAkayesubrandished
threedocuments
during
thegathering.
He saidtherewasa listof people
whowerefinancing
theRPF,a listof
Hutuwhohad tobekilledby theTutsi,anda listof TutsiRPF collaborators.
Thewimess
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testified
thatAkayesuonlynamedKarangwa.
Questioned
as to the identification
of other
individuals,
witness
V saidtheywemn’t
expressly
cited,
butAkayesu
pointed
to wherethcyIived
andsaidthattheywee teachers.
According
to witness
V, as people
immediately
wentto search
forthemit hadbeenpossible
forindividuals
at thegathering
to guessaboutwhomAkayesu
was
speaking.

374. WitnessE, a Hum man from Taba testifiedthat he was presentat the Gishyeshye
gathering
on themoming
of 19 April1994.He saidAkayesu
arrived
in a carandaddressed
the
crowd.Accordingto the witness,Akayesu,who was armedwith a rifle,pointedto the
lnterahamwe
who werealongside
himand toldthe crowdthatthe Interahamwe
and theMRND,
thepartyto whichbelonged
theInterahamwe,
meantthemno harm.Witness
E saidAkayesu
told
thecrowdthatallof thepolitical
parties
wereat present
oneandthesame,andthattheonly
enemywastheaccomplice
of thelnkotanyi.
Thewitness
saida certain
François
gaveAkayesu
somedocuments
whichhadallegedly
beenfoundat ther~sidence
ofaRPFaccomplice.
He said
Akayesu
toldthecrowdthatallof thelnkotanyi
accomplices
hadto be sought.
Questioned
as to
any namesbeingcitedby Akayesu,the witnesssaid only that of EphremKarangwawas
mentioned.

375. WitnessA, a Hutu man who workedwith Akayesufrom April1993 up until7 April
1994,testified
thathe attended
theGishyeshye
gathering
in theearlyhoursof19 April1994.He
saidthaton arriving,
around06h00and07h00in themorning,
he sawa crowdgathered
around
a body.According
to thewitness,
amongst
thepeople
present
werethebourgmestre,
conseillers,
thelocalpopulation
whohadheardthenoisethenightbefore
andInterahamwe.
Thewitness
said
themembers
of thecellules
andtheconseillers
askedthecrowdto listen
to thebourgmestre.
Witness
A declared
Akayesushoweda numberof documents
to thepeople,andtoldthe crowd
thatthingshad changed,
thattheInkotanyi
and theiraccomplices
wantedto takepower.
Questioned
as to the citingof names,thewimessstatedthatAkayesu
mentioned
onlyEphrem
Karangwa,
the"inspecteur
de police
judiciaire",
as someone
whohada planto replace
him.The
witness
addedthatAkayesu
toldthecrowdthateveryone
hadto do whatever
theycouldto fight
thesepeople
so as notto return
to theprevious
regime,
andthathe toowouldpersonally
search
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forthesepeople.
Witness
A testified
thata teacher
in thecrowdinformed
Akayesu
thathe knew
of another
accomplice,
in response
to whichAkayesu
ordered
thatthispersonbe found.

376.Underc,’oss-exarnination,
witness
A affirmcd
thatduringthegathering
in Gishyeshye,
AkayesunamedonlyEphremKarangwa,and mentionedno othernames.

377.Witness
C, a Humfarmer,
testified
thathe attended
theGishyeshye
gathering.
He said
Akayesu
addressed
thecrowd.According
to thewitness,
theaccused
tookdocuments
fromhis
jacket
andstated
thathe wasgoingto readthecontents
of thedocuments
roundat theProfessor’s
housewho hadbeenkilledin Rernera.
He saidthatAkayesucallcdforthe crowdto listen
attentively
andto putintopractice
thecontents
of thedocuments.
Witness
C declared
that
thereafter
Akayesu
readoutthedocuments.

378.Akayesu
testified
thaton themorningof 19 April1994in Gishyeshye
sector,
a number
of people,including
Interahamwe,
had assembled
aroundthe cadaverof an lnterahamwe.
Akayesuexplained
thatduringhisdiscussions
on communesecurity
withthecrowdat this
gathering,
a certainFrançois,
who hadarrivedwiththeInterahamwe,
gavehima numberof
documents
on whichtherefigured
namesandoccupations
of supposed
RPFaccomplices
andtold
himto readthem.ThoughFrançois
toldhimto readoutthenameson thelists,theaccused
asserted
thathe didnotdo so,saveforciting,
reluctantly
so,thatof Ephrem
Karangwa.
In so
doinghe saidhe explained
to thosepresent
at thegathering
"thereis on thislistEphrem
Karangwa,
tomorrow
youmayfindyourselves
on theiist;willit thenbe saidthatyoutooare
housing
elements
Of theRPF,a soldier
of theRPF?".

379.Undercross-examination,
Akayesu
declared
thathe didnotreadoutanynamesbutthat
he didcitethatof EphremKarangwa.
He addedthathe hadsummarized
thecontents
of the
documents
in his possession
by sayingtherewas a listof nameson whichfiguredEphrem
Karangwa,
tomorrow
otherscouldappear
on thelist,wouldit thenbe saidthattheytooare
hiding
RPFsoldiers.
Akayesu
saidtheRukundakuvuga
wasalsoon thelist,butdeniedhaving
madit out.Akayesu
statedit wouldbe dangerous
to publicly
designate
an individual
as an
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accomplice
of the RPF

380.TheDefcncearguedthatAkayesuneverconvened
thegathering
at Gishyeshye.
Instead,
theaccused
wasamongst
a groupof people
whohadgathered
tbereaf tera manhadbeenkilled.
TheDefencesubmitted
thatInterahamwe
wereangry,and forcedAkayesuto reada document,
whicbcontained
thenamesof persons
theybelieved
to be accomplices
of theRPF.TheDefence
averred
thatAkayesu
triedto dissuade
theInterahamwe
fromdenouncing
peoplein thismanner
as therewasnothing
to proveon thelistthatthesepeople
wereaccomplices
of theRPF.

Findings
of fact

38 i. TheChamber
hasalready
roundbeyonda reasonable
doubttbatAkayesu
waspresent
and
didspeakat thegathering
in Gishyeshye
sector
on themorning
of 19 ApriII994.Thishasbeen
developed
in thefactuai
findings
pertaining
to paragraph
I4 of theIndictment.

382. Akayesuadmittedto havingbeen givena numberof documentsby the Interahamwe
François,
and thathe didcitethena,’aeof EphremKarangwa
duringthisgathering,
as a
forewarning
to tbosepresentthattheytoo couldbe deemedRPF accomplices
if theirnames
figured
on thelist.
Akayesu
alsoadmitted
it wouldbedangerous
to citethenameof an individual
as an RPFaccomplice.
However,
he wasadamant
thatat he didnotreadoutthedocuments
as
such,but summarized
themfor the crowd.Akayesuconfirmed
names,save thatof Ephrem
Karangwa,
alsoappeared
on tbelist.
Further,
theDefence
submitted
in itsclosing
arguments
that
Akayesu
hadbeenforcedto readoutthedocuments
givento himby theInterahamwe.

383.Akayesu’s
testimony,
as regardsthe namingof EphremKarangwa,
is supported
by the
evidence
presented
by witnesses
Z, V, E andA in thismatter.
AI1fouraffirmed
thatonlythe
naineof EphremKarangwa
hadbeencitedduringthe Gishyeshye
gathering.
Witnesses
V and
Z addedthatin tbeiropinions
it waspossible
to infer,
fromAkayesu’s
gestures
andsubsequent
conduct,reference
to Sempabwaand Rukundakuvuga.
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384.TheChmnbcr
findsthatit hasbeenproved
beyond
reasonable
doubtthatAkayesu
didcite
EphremKarangwaduringthe Gishyeshye
meeting.[t has also been established
beyonda
reasonable
doubthe did so knowingof the consequences
of namingsomeoneas an RPF
accomplice
in thetemporal
context
of theevènts
alleged
in theIndictment.

385.However,
theChamber
is of theopinion
thattheevidence
presented
in thismatter
does
notsupport
thespecific
allegations
thatAkayesu
namedJuvénal
Rukundakuvuga
andEmmanuel
Sempabwa.
The evidence
presented
showsonlyan implicit,
yetremote,allusion
by Akayesu
during
theGishyeshye
gathering
to thesetwoindividuals,
anddoeshOtdemonstrate
thatAkayesu
expressly
namedthem.Hence,theChamber
findsthatit hasnotbeenproved
beyondreasonable
doubt that Akayesu named JuvénalRukundakuvugaor EmmanuelSempabwaduring the
Gishyeshye
gathering
on 19 April1994,andthattheirrateswereconsequent
upontheutterances
of Akayesu
at theGishyeshye
gathering.
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5.4 Beatings
(Torture/Cruel
Treatment)
(Paragraphs
16, 17, 21, 22 & 23
the Indictment)

ChargesSet Forthin the Indictment

16.

JeanPaulAkayesu,
on or aboutAprii19,1994,conducted
house-to-house

searches
in Taba.During
thesesearches,
residents,
including
Victim
V, were
interrogated
andbeatenwithriflesandsticksin tbepresence
of JeanPaul
Akayesu.
JeanPaulAkayesu
personally
tbreatened
to killthebusband
andchild
of Victim
U if shedidnotprovide
himwithinformation
abouttheactivities
of
theTutsihe wasseeking.

17.

On or aboutApril19,1994,JeanPaulAkayesu
ordered
theinterrogation

and beatingof VictimX in an effortto learnthe whemabouts
of Ephrem
Karangwa.
Duringthebeating,
VictimX’s fingers
werebrokenas be triedto
shield
hirnself
fromblowswitha ruerai
stick.

21.

On or aboutApril20, 1994,Jean Paul Akayesuand some communal

policewentto thehouseof VictimY, a 68 yearoldwoman.JeanPaulAkayesu
interrogated
heraboutthewhereabouts
of thewifeofa university
teacber.
During
thequestioning,
underJeanPaulAkayesu’s
supervision,
thecommunal
police
hit
VictimY witha gunandsticks.Theyboundber armsandlegsand repeatedly
kicked
berin thechest.
JeanPaulAkayesu
threatened
tokillherif shefailed
to
provide
theinformation
he sought.

22.Laterthatnight,on or aboutApri120,
1994,JeanPaulAkayesu
pickedup
Victim
W in Tabaandinterrogated
heralsoaboutthewhereabouts
of thewifeof
theuniversity
teacher.
Whenshestated
shedidnotknow,he forced
herto layon
theroadinfrontofhiscarandthreatened
todriveoverher.
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23. Thereafter,
on or aboutApril20, 1994,JeanPaul Akayesupickedup
Victim
Z in Tabaandinterrogated
him.During
theinterrogation,
menunder’Jean
PaulAkayesu’s
authority
forced
Victims
Z andY to beateachotheranduseda
pieceof Victim
Y’sdressto strangle
Victim
Z.

EventsAlleged

386.TheChamber
notesthatparagraph
16 of theIndictment
includes
allegations
withrespect
to VictimV andVictimU. As the evidence
whichwasgivenby andaboutVictimV (Witness
A) relates
to eventswhicharedescribed
in paragraphs
21,22 and23 of theIndictment,
the
Chamber
willconsider
thiscomponent
of paragraph
16 together
withtheallegations
setforthin
paragraphs
21,22 and23.

387. WitnessK (VictimU), a Tutsiwomanmarriedto a Hutu man,was an accountant
who
worked
fortheAccused
in theoffice
of thebureau
communal
in Taba,during
theevents
of April
1994.Witness
K testified
thaton themorning
of 19 April1994shewentto thebureau
communal
at therequest
of theAccused
andthatshefoundhimthereoutside
theoffice
withmanypeople,
changed
in moodandin temper.
Shesaidhe askedherwhyshehadnotbeencomingto workand
shetoldhimthatshewasafraid
andhadcomeonlyat hisrequest.
Afierthenwitnessing
the
killing
of Tutsiat thebureaucommunal,
whichshesaidwasordered
by theAccused,
Witness
K saidthekillers
askedtheAccused
whyshehadnotbeenkilled
as wetl.Shesaidhe toldthem
thattheyweregoing
tokillherafter
questioning
herabout
thesecrets
of theInkotanyi.
According
to Witness
K, theAccused
thentookherkeys,locked
berin heroffice
andleft,saying
he was
goingto search
forEphrem
Karangwa,
theInspector
of Judicial
Police.

388.TheAccused
returned,
saidWitness
K, withothermenwhomshereferred
to as "killers",
andtheyquestioned
her.Shesaidtheyaskedberto explain
howshewascooperating
withthe
Inkotanyi,
whichshedenied.
ShesaidtheAccused
insisted
andsaidthatif shedidnottellthem
howsheworked
withtheInkotanyi,
theywouldkillher.Afterfurther
discussion,
shesaidthe
Accused
againthreatened
her,saying
sheshould
tellthemwhatsheknewor theywoutdkillher,
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andthenleft.
Atthistimesheestimated
it wasabout
three
o’clock
in theafternoon.
Witness
K
testified
thattheAccused
returned
at around
midnight
witha police
officcr
andaskedher
whether
shehaddecided
to telltbemwhatsheknew.Whcnshesaidsheknewnothing,
shesaid
hetoldher,’Iwashmyhands
ofyourblood.’"
Shesaidhethentoldhertoleave
theoffice
and
go homeandwhensheexpressed
concem
abolit
thelatehour,
he asked
thedrivcr
andthepolice
to accompany
herhome.

389.Undercross-examination,
Witness
K stated
thatherhusband
wasa friend
of theAccused.
Whenaskedwbyshewasnotkilled,
shesaidthatTutsiwomenmarried
to Hutumenwerenot
t

killed.
Inhistestimony,
tbeAccused
confirmed
thathe sawWitness
K at thebureau
communal
on 19 April1994andsaidthathe hadwondered
whyshewasthere.
Hesaidthathe sawa man
behind
herwitha machete
andthathecamebetween
themandescorted
herto theoffice,
andtold
hertokeepthedoorclosed.

390.Wimess
Q (Victim
X),a Tutsimanwholivedin Musambira,
testified
thaton thesame
day,I9April
1994,
whilehewasthere
visiting,
theAccused
cametothehomeofhisparents,
looking
forEphrem
Karangwa,
theInspector
of Judicial
Police
forthecommune
of Taba.
Witness
Q toldtheCbamber
thatthefourpeople
whocame- oneof whomwasa policeman
armed
witha gun,another
armed
witbgrenades
andanother
witha small
hatchet
- ruade
him,his
brother,
hissister
andhisbrother-in-law
sitdowninthecourtyard
attheentrance
ofthehouse.
He saidtheyaskedwhereEphrem
Karangwa
was,andaftera discussion
in French,
entered
the
house
tosearch,
leaving
thepoliceman
withthemin thecourtyard,
hisguncharged
andready
to
shoot.
Witness
Q saidhe recognized
thepoliceman,
whotoldhisbrother-in-law
thatit was
Akayesu,
thebourgmestre
of Taba,whobadcorneto hishouse.
He saidthatAkayesu
was
wearing
a longmilitary
jacket.
Witness
Q hadnotpreviously
mettheAccused
butwasableto
identify
himin court.
He saidtheAccused
andtwootherpeople
cameoutof thehousewith
boxes,
papers
andphotographs,
which
theyscattered
inthecourtyard,
saying
thephotographs
of
family
members
in Uganda
hadbeensentbyInkotanyis.
Witness
Q saidheandhisrelatives
were
thenbeaten
andkicked
by thetwomenwbowerewiththeAccused,
andhe washitwitha small
axeon hisrigbt
hand.
He saidhisbrother-in-law
waslaitandwounded
in tbehead.
Thewimess
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displayed
in courthisrighthandwitha bentindexfinger,
whichhe saidhadbeenbroken
from
thcbeating
whenho misedhishandto w:u’doffthe
blows.
Witness
Q testified
thattheAccused
waspresent
duringthisbeating
andwatched
it.He saidtheAccused
wastheoneapparently
responsible.

39 i. Theotherhouse-to-house
searches
referred
to in therelevant
paragraphs
of thelndictment
appear
to havetakenplaceon thenextdayandrelate
to thesearch
by theAccused
forAlexia,
thewifeof Pierre
Ntereye,
a university
teacher.
Wimess
N (Victim
Y),a Hutufermer,
testified
thatshe knewwhereAlexiawashiding.She saidthe Accused,
whomshehad knownfor two
years,
cameto herhousewiththreelnterahamwe
- Mugenzi,
Francois
andSinguranayo
- at nine
o’clock
in theevening,
thedayafterthemeeting
in thecommune
(i.e.20 April),
looking
for
Alexia.
ShesaidtheAccused
stayed
in hisvehicle,
neartheentrance
of herhome.Theothers
brokedownthedoorandpointed
theirgunsat ber,ordering
berto showthemtheInkotanyi
hiding
in herhouse.
Shesaidshetoldthemto sera’ch
thehouse,
andoneof themwentto search
whiletheotheronestayed
at thedoor.Witness
N testified
thatMugenzi,
whowasa communal
police
officer,
tookherby thearmto thedoorandhitheron herheadwiththebarrel
ofhisrifle.
ShesaidFrancois,
whohadgoneintothehouse,
rounda younggirlwhomhe toldto openher
mouth.According
to WitnessN, Singuranayo
thenforcedopenhermouthandstmckberwith
thebarrel
ofthegun.

392.Witness
N saidthatwhenshetoldthemthatshedidnotknowwhereAlexiawas,shewas
liftedby berarmsandlegsby thethreemenandtakenoutside
to theAccused.
Shesaidthe
Accused
toldberto liedown,whicllshedid.ShesaidMugenzi
thenstepped
on herneckand
pushed
thebuttofhisrifle
intoherneck.
Shesaidhe stomped
onberwitha lotofforce,
andtl’lat
theAccused
theuhitherwitha clubon berback.Whensheshouted,
shesaidtheAccused
told
her tobequiet,callingher the mother-in-law
of the Inkotanyi
and a "poisonous
woman."
Witness
N testified
thattheythentookherin thevehicle
to a partially
opened
mineat a place
called
Buguli.
ShesaidtheAccused
ordered
herto liedownin frontofthevehicle,
gotintothe
driver’s
seatandtoldberthatl’lewasgoingto mnberover.
Mugenzi
toldhertotellthemwhere
thepeople
shewashiding
wereor theywouldkillber.Shesaidshetoldthemthatshedidhot
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knowandthattheyshouid
killherif theywanted.
Witness
N saidMugenzi
thenboundherarms
andlegswitha pieceof cloth,
pushed
herto theground
andstomped
on herwithhisloot.She
saidtheothers
alsojoined
in andstomped
on ber.

393.Witness
N saidshewasthenputin thevehicle
andtakento thehouseof Ntereye’s
sisters.
Whentheyarrived,
shesaidFrancois
calledforNtereye’s
nieceTabita(Victim
W) andthey
questioned
ber.According
to Witness
N, theAccused
remained
in thevehicle
andcalled
Tabita
fromthere.
He askedherwhereAlexia
was,andshesaidshedidnotknow.Witness
N testified
thatTabita
wasthentakeninthevehicle
backtothemine.
There,
shesaid,theymadehergetout
andtoldherto getin frontof thevehicle.
TheAccused
threatened
to runheroverandagain
askedherforthewhereabouts
of thepeople
in question.
ShesaidTabita
wasatraid
andsaidthat
theyhadhidden
in a sorghum
tïeldbutthatshedidnotknowwheretheywere.According
to her
testimony,
Witness
N wasthentoldby theAccused
thatshewasa "poisonous
woman’"
andthat
shehadhidden
thesepeople.
Shesaidtheythenbeganto strike
herwiththeirgun[s].

394.Witness
N saidthatsheandTabitawerethentakenin thevehicle
to a roadblock,
where
theypicked
up Victim
Z, andtheywerethentakento Gishyeshye
Sector.
Witness
N testified
that
she wasat thisrime"almostdead"fromthe beatingshehad suffered.
Whentheyarrived,
Witness
N saidshewasthrownon theroad,nextto Victim
Z, andtheybeganto beathimwith
a club.ShesaidtheAccused
theninstructed
Victim
Z to beather.ShesaidVictim
Z stoodup
andbegan
to beather,andthathe beatberseveral
timesonherlegwitha club.During
thisrime,
shetestified
thattheAccused
wasstanding
nextto themnearthevehicle.
Witness
N saidber
handswerethentiedin thebackwitha pieceof cloth,theotherendof whichwasusedto
strangle
VictimZ. Shesaidtheytightened
thecloth,
andhiseyesalmostcameoutof their
sockets.
Victim
Z thensaidthathe thought
he knewwhohadhidden
Alexia.
Shesaid[they]
then
started
hitting
himagain,
veryhard,andtheAccused
asked[him]to hitherhard,to makeher
talk.Witness
N saidshethreatened
to bite[him]if [he]continued
to hither.

395.Witness
N testified
thatshewasthentakenin thevehicle
withVictim
Z to a roadblock
andtheretheypicked
up a person
identified
as Victim
V(Witness
A).Shesaidtheyweretaken
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to VictimV’shouse,wheretheyweretakenout of the vehicleandthrownon the ground.
According
to thetestimony,
theystarted
beating
Victim
Z againwiththeclubandtheyalsobeat
Victim
V andtoldhimto bringouttheperson
he washiding.
VictimV saidhe wasnothiding
anybody.
On direct
examination,
Witness
N saidtheAccused
toldVictim
V to raisehisarmsso
thattheycouldshoothim.On cross-exalnination,
Witness
N testified
thatMugenzi
toldVictim
V to raiselaisarmsso thattheycouldshoothim.Shesaidtheydidnotshoothim,andthatthe
Accused
toldVictim
V thattheywouldcontinue
searching
forAlexia
andthatif theydidnotfind
herhe wouldhaveto die.

396.Witness
N testified
thatas a result
of thebeatings
shereceived,
herarmis limp.Shesaid
thatshecanno longer
walkasshedidbelote
andthatsheneeds
helptogetdressed.
Shetestified
thatshecanno longerworkon thefarm.TheTrialChamber
notesthatWitness
N walkedwith
difficulty,
aidedby a walking
stick.

397.Witness
C (Victim
Z),a Hutufariner,
testified
thathe knewAlexia,
thatshewasa Tutsi
teacher
andthewifeof Ntereye.
He saidthatshehidin hishouseduring
April
1994andthatshe
hadcorneto hishousebecause
sherealized
thathe hadnotparticipated
in thekillings.
Witness
C testified
thatsomeInterahamwe
cameto hisbousewhilehe wasoutharvesting
coffee.
He said
oneofhischildren
cameto lookforhimafterthechildhadbeenbeaten
andaskedwhereAlexia
was.WitnessC returned
to hishouseandfoundthe Interahamwe
at the entrance,
carrying
machetesand clubs.He said some also had grenades.Accordingto the testimony,
tbe
Interahamwe
surrounded
WitnessC and accusedhim of hidingAlexia.WitnessC saidthat
Alexia
wasnotin hisbouse,
andoneof themstarted
beating
himon hisbackwiththebluntside
of a machete.
He saidhe thentoldthemthatAlexiasometimes
hidin hisbouseandsometimes
in another
person’s
house.Theycontinued
to beathim,andWitness
C testified
thatwhenhe
realized
thathe wasaboutto be killed
he saidthatAlexia
wasin another
[room].
He saidthe
Interahamwe
tookhimto Victim
Y’shouse,andwhentheyarrived
theycontinued
beating
him.
He said tbeyaskedVictimY whereAlexiawas,and she saidthat Alexiahad gone to ber
husband’s
relatives.
Witness
C saidthattheInterahamwe
.thenleftthehouse,
taking
himwith
them,andaftera distance
released
him,saying
thattheyhadfromhimwhattheyneeded.
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398.Witness
C (Victim
Z) testified
thatoncwcckal’ter
thisincidcnt,
whileparticipating
in
nightpatrol,
he sawtheAccused,
whomhe hadknownfora longrime,withthreeInterahamwes,
Victim
Y (Witness
N) andTabita,
thcnieccof Ntcreyc,
in a whitetwincab.He saidtheAccused
wasdriving
andstopped
at theroadblock,
gotoutof hiscarandtoldtheInterahamwe
thatthey
shouldbringWitness
Ctohim.He saidtheAccused
toldhimto getintothevehicle,
whichhe
did,andtheydroveto theforest.
In themiddle
of theforest,
Witness
C saidtheystopped
and
askedhimto getoutandliedownin frontof thevehicle.
He saidtheAccused
thenstepped
on
laisface,causing
hislipsto bleed,andkepthisfooton Witness
C’sfacewhiletwoof the
Interahamwe
- Francois
andMugenzi
- beganto beathimwiththebuttof theirguns.During
this
rime,he saidhe wasaskedrepeatedly
whereAlexiawashiding.

399.Witness
C saidthatduringthe beating,
VictimY(Witness
N),whowas in thevehicle,
urgedhimto tellthemwhereAlexia
was,andwhenhe realized
thattheyweregoingto killhim,
he toldthemthatshewasat hishome.Concerned
thattheywouldfindherthere,
Witness
C said
he thentoldthemshewassomewhere
elseand VictimY toldthemthatVictimV couldadvise
themofherwhereabouts.
Witness
C testified
thathe wasthenruadeto sitnextto Victim
Y and
theywereboundtogether,
sideby side,witha ropeby theInterahamwe
Mugenzi.
He saidthe
ropewasputaround
hisneck.Undercross-examination,
Witness
C clarified
thattheropewas
in facta pieceof cloththathe hadbeenwearing.
Whenhe beganto vomit,
Witness
C saidthey
wereuntied
andtheAccused
thentoldthemto getbackintothevehicIe.
Witness
C alsotestified
on examination
thathe wasaskedby Francois
to hitVictim
Y andgivena cudgel,
withwhich
he stmckheronceon theleg.He saidhe wastoldto tellVictim
Y to tellthemwhereAlexia
was
hiding.
After
this,
Witness
C testified
thattheAccused
toldthemtogetbackintothevehicle
and
theyweretakento theroadblock.

400.At theroadblock,
WitnessC testified
thattheypickedup VictimV and the Accused
drove them to Victim V’s house. When they arrived,he said the Accusedasked his
Interahamwes
to searchthe house.He saidtwoof themwent.inandcameback,sayingthat
Alexia
wasnotin thehouse.
According
to Witness
C, theAccused
thentoldVictimV twiceto
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stepasideandraisehisarmsin theairso thattheycouldshootat him.Oneof theInterahamwe
toldhima thirdrimeto raisehisarmsso thattheycouldshoot
him.Witness
C said-they
didnot
shootat Victim
V, buttheyagainbeathim,Witness
C, on thebackwiththebluntsideof a
machete.
He saidtheywerethenaskedto getbackin thevchiclcandwentnearthchomeof
VictimY, whowas dropped
off.Theycontinued,
he said,dropping
oneInterahamwe
offat a
roadblock
andstopping
at another
roadblock,
wherethemembers
of Ntereye’s
family
hadbeen
arrested.
Wimess
C testified
thattheAccused
askedthemto getin thevehicle
- a woman,
three
children
and threemen.He saidtheythenwentto a commercial
centernearRemeraRukoma,
andthepeopleweretakento a prison
there.Witness
C andVictimV wereleftto waitin the
vehicle
whiletheAccuse&
Francois
andMugenzi
wentto drinkbeerataplaceaboutfifteen
feet
fromthevehicle.
Fromthevehicle,
Wimess
C testified
thathe heardtheAccused
sayto the
Interahamwe
"I do notthinkthatwhatwe aredoingis proper.
We aregoingto baveto payfor
thisbloodthatis beingshed."
AftertheAccused
andtheInterahamwe
drankbeerandreturned
to thevehicle,
Witness
C saidtheyweretakenneartheschool
of Remera
Rukoma,
dropped
off
thereandtoldto be attheoffice
thenextmorning
at 7:00.

401.Witness
C showedtheTrialChamber
thescarshe saidhe hadfromthisbeating,
on the
leftsideof hisback.He saidthathe didnothavescars
on hislipsbutthathe didhavewounds
on hisheadanda scaron hisnose.He testified
thathe hascontinuing
health
problems
suchas
a bleeding
noseandpainsin hishead,andthathisbodyis no longer
whatit wasbefore.

402.WitnessA (VictimV),a Hutuman,testified
thathe knewAlexiaandthathe was the
personwho had foundthe hidingplacefor ber.He saidhe saw the Accused,whomhe had
knownfortenyearsandworked
with,onenightwhilehe wason patrol,
sometime
between
7:00
and9:00.He saidtheAccused
wasalonein a whitepickup
truck,
andwhiletheyweretalking,
he sawpeople,
including
theInterahamwe
Francois
anda commune
police
officer,
comingfrom
thehouseof an elderly
woman,
wholivednearhim.He saidtheyputthiswomanin thevehicle
andtookherto theforest,
andshouts
wereheardas theybeather.Later,
he saidtheAccused
camebackandtookawayanother
of hisneighbours
whowasdoingthenightpatrol,
andhe also
heardthisperson
crying
outas he wasbeingbeaten.
Witness
A saidtheycamebackandpicked
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himup andwentto hishouse.He saidtheAccused
wasdriving
thevehicle.
He saidtbeycame
intohishouseandseamhcd
forpeople
theysaidwerehiding
there,
in particular
Alexia.
Witness
A saidtheyhadguns,andthataftertheysearched
thehousetheytookhimandtheothers
to the
gateof thehouse,’and
thecommune
police
officer
andFrancois
beganto boatthemwiththebutt
of a rifleanda stick,
askingthemwbereAlexia
was.At thistime,he saidtheAccused
was
standing
nextto themandwatching.
He saidwhentheydiscovered
thatAlexia
wasnotin the
house,
theystopped
thebeating
andputthemin thevehicle.
He saidtheyreleased
theelderly
womanandsentherbackto herbouse,andtheycontinued
to detainhimandVictimZ.

403.Witness
A testified
thatnearhishouse,theyroundninepeoplefromfamilies
whohad
beenstopped
by nightpatrols.
He saidthesepeople
werepresented
to theAccused
whoputthem
in thevehicle
andtookthemto a prison
nearRemera
Hospital.
He saidtbeAccused
andFrancois
wentto havedrinks
andhe wasleftin thevebicle
withVictim
Z anda younggirl,guarded
by
thecommune
police
officer.
Afterwards,
be saidtheywentbackto thebureau
communal
andon
thewaytheAccused
toldthêmto go homebutcomebackto thebureau
communal
earlythenext
moming.
At thisrime,he saidit wasapproximately
2:00in themoming.
On cross-examination,
Witness
A saidthathe didhotsustain
serious
injuries
fromthebeatings
apartfroma broken
rib
whichwastreated.

404.TheAccused
testified
tbatafterNtereye
waskilledon 10 May1994,peopleweresaying
tbattheystilididhotknowwherehiswifewas.TheAccused
saidhe knewthatshewasbeing
sought,
andhe saidhe wasdetermined
to saveher.He saidthatNtereye
badtoldhimtbatshe
wasgoingfromhouseto house.He saidhe foundan Interahamwe
calledFrancois
andtoldbim
thathe hadsomeone
to save,He saidhe askedFrancois
to helphimfora priceandgavehim
twenty
thousand.
He saidhe thenwentto Ntereye’s
sister’s
houseandfoundhisniecewhotold
himthatAlexia
wasliving
in thehouseof an elderly
woman.
He saidhe knewbertobea tough
oldladyandaskedtherliece
to cornewithhimto reassure
her.He saidtheyleft- himself,
a
police
officer
andFrancois.
He saidtheycalled
fortheladyandshecame,andhe spoketo ber.
He saidshetoldhimthatAlexia
hadbeentherebutleftandgoneto Kayenzi.
He saidwhenhe
askedberwhether
shewastelling
thetruth,
shetoldhim"I cannot
liebecause
youaregoingto
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do goodforAlexia
andthenI havealsoheardthatyoutriedto saveNtereye.’"
He saidhe left
withthenieceanddmveto Buguli
andthathe spoketo herandbersisters,
warnin~
themnotto
letthechildren
go outside
because
theywouldbe killed.
In histestimony,
theAccused
then
moved
on to otherevents.
TheAccused
latertestified
thatwhenhe wentto lookforAlexia,
there
weretwoor threepeople
at theroadblock
nearthehomeof theoldlady,butthatneither
Victim
V norVictim
Z wasthere,
andhe didnotseethemon thisoccasion.
He testified
thatVictim
Y,
VictimZ and VictimV wereknownto him.He alsosaidtherewem no minesin Buguli.

FactualFindings

405.TheChamberfindsthaton 19 April1994,VictimU (Witness
K) was threatened
by the
Accusedat the bureaucommunal.She went to the bureaucommunalbecauseshe had been
summoned
thereby the Accused.
Shewas questioned
by theAccusedin the presence
of men
whomshehadjustseenkilling
Tutsiat thebureau
communal.
In response
to a question
fromthe
killers,
Victim
U heardtheAccused
tellthemthatshewouldbe killed
aftershewasquestioned
aboutthesecrets
of thelnkotanyi.
TheAccused
thenquestioned
VictimU andthreatened
that
shewouldbe killed
if shedidhotdivutge
information
abouthercooperation
withtheInkotanyi.
TheAccused
thenlocked
Victim
U in heroffice
andleft.Whenhe returned
in theafternoon,
he
resumed
questioning
VictimU andagainthreatened
thatshe wouldbe killedif shedidnot
provide
information
abouttheInkotanyi.
He leftagainandretumed
at midnight
witha police
officer.
TheAccused
askedherwhether
shewouldtellthemwhatsheknewandwhenshesaid
sheknewnothing,
he said,"I washmy handsof yourblood."
He thenaskedthedriver
andthe
policeto accompany
her home.

406. The ChamberfoundVictimU tobe a verycrediblewitnesswhosetestimonywas hOt
marked
by angeror hostility
andwhosetestimony
wasconfirmed
undercross-examination.
The
Chamber
notesthattheAccused
in histestimony
confirmed
thepresence
of VictimU at the
bureaucommunalon 19 April1994.The Chamberdoesnot accepthis explanation
of her
presence
there
or hisactions.
If he intended
to protect
her,as hesuggested,
whydidhe takeher
keyfromher,whydidhe question
herabouttheInkotanyi,
andwhydidhe leaveherthereuntiI
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midnight?
TheAccused
didnotaddress
anyof thesequestions
or specifically
denythathe did
anyof thcsc
things.
Hedidnotevendenyspecifically
thathetoldtheothers
in hcrprcsence
that
shewouldbe killed
afterquestioning
or thathe threatened
herwhenhe questioned
her.The
Chamber
notesthatthereis no evidence
to suggest
thattheAccused
threatened
thehusband
or
childof Victim
U.

407.Withregard
to theallegations
sett’orth
in paragraph
17 of theIndictment,
theChamber
is unable
to find,beyonda reasonable
doubt,thattheAccused
ordered
theinterrogation
and
beating
of VictimX (Witness
U) on 19 April1994.Theevidence
presented
in support
of the
allegation
reliesentirely
on a singtewimess,the credibility
of whom theDefencebas
successfully
challenged.
In cmss-examination,
theDefence
questioned
Witness
Q regarding
the
details
of theincident
at hisfather’s
home,as theyhadbeendescribed
by himin hispre-trial
written
statement.
Whenaskedabouthispriorstatement
thattheAccused
hadbeenaccompanied
by twopolicemen
rather
thanone,Witness
Q explained
thatoneof thepoliceman
wasfromTaba
andtheotherfromMusambira.
He saidthesecondpoliceman
had remained
on the mainroad,
and he had not actually
seenthis policeman
whichis why he did hot mentionhim in his
testimony.
Whenaskedabouthis priorstatement
thatthe Accusedwas armedratherthan
unarmed,
Witness
Q saidthathe hadsaidthattheAccused
waswearing
a military
jacket
andthat
he hadheardthatanother
policeman
hada gun.Whenaskedabouthispriorstatement
thathe had
beenbeatenby a policeman
witha metalbar,Witness
Q saidthathe wasbeatenby a manin
civilian
ciothes,
whomhe assumed
wasa policeman
because
he wascarrying
a grenade.
He said
he was beatenwitha metalinstrument
whichhada pointed
end.Whenaskedabouthisprior
statement
thattheAccused
arrived
in a redToyota
andthathe sawa manlyingin therearseat
ofthevehicle
withhishands
tied,Witness
Q saidthathedidnotseethemanin thebackseatbut
thathe heardabouthim.He saidhe didnotseethevehicle
as it was500meters
away,butthat
he hadheard
thatit wasred.

408.Whilethe Chamberhas beencautiousin allowingthecontentsof pre-trial
written
statements
to impeach
thetestimony
of witnesses
before
it,in thiscasetheinconsistencies
between
thetestimony
andthewritten
statement
of VictimX aremanyandtoosignificant
to
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justify
a finding
ofcredibility
without
corroboration
ofother
testimony.
TheChamber
notes
that
evenifit wemtoaccept
thetestimony
ofVictim
X infull,
itwould
notbeabletofïnd,
beyond
a reasonable
doubt,
thattheAccused
ordered
theinterrogation
andbeating
of Victim
X. The
witness
testified
thattheAccused
waspmsent
andwatched
thebeatings,
butthemisno evidence
thathegaveanyorders.
Themis onlyevidence
thatwords
werespoken
in French.
No evidence
hasbeenpresented
as to whatwassaidandby whom.

409¯Withregard
to thesearch
forAlexia,
wifeof Ntereye,
theChamber
finds
thatat onthe
evening
of 20 April1994,the Accused
wentwithtwo Interahamwe
namedFrancois
and
Singuranayo
and one communal
policeofficer
namedMugenzi
to the houseof VictimY
(Witness
N),a [68]yearoldwoman
atthetime.
Mugenzi
tookberbythearmto thedoorandhit
herontheheadwiththebarrel
ofhis
rifle.
Victim
Y wasthenforcibly
taken
totheAccused,
who
ordered
hertoliedown.In thepresence
oftheAccused,
Victim
Y wasbeaten
bythecommunal
police
officer
Mugenzi
whostepped
on herneck,
pushed
thebuttofhisrifle
intoherneck,
and
stomped
onher.Victim
Y wasalsobeaten
bytheAccused,
whohitherwitha clubonherback.
Shewasinterrogated
by Mugenzi
andtheAccused
about
thewhereabouts
of Alexia,
thewifeof
Ntereye,
a university
professor.
Shewasthentaken
toBuguli,
where
theAccused
ruade
herlie
downinfront
ofthevehicle
andthreatened
tomn herover.
Atthemine,
inthepresence
ofthe
Accused,
shewasalsothreatened
andinterrogated
by Mugenzi,
whoboundherarmsandlegs
andstomped
onherwithhisfoot.
Theothers
stomped
onheraswell.

410.Laterthatnight,
theAccused
picked
up Tabita
(Victim
W) andinterrogated
heralso
about
thewhereabouts
ofAlexia,
thewifeofNtereye.
Shewasthentaken
inthevehicle
backto
themine.
Shewasasked
togetinfront
ofthevehicle,
andtheAccused
threatened
tomnherover
andagain
interrogated
heraboutthewhereabouts
of Alexia.

411.Thereafter,
on thesameevening,
theAccused
picked
up Victim
Z (Witness
C) andtook
himtoa forest
inGishyeshye
Sector,
where
theAccused
stepped
onhisface,
causing
hislipsto
bleed,
andkepthisfooton Victim
Z’sfacewhiletheInterahamwe
Francois
andthecommune
police
officer
Mugenzi
beathimwiththebuttof their
guns.
Victim
Z wastiedtoVictim
Y with
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a pieceofcloth
by Mugenzi,
whichwasusedto chokehim.Victim
Z wasalsoforced
by Francois
to beatVictim
Y witha cudgel
ho wasgivcn.
During
thisrime,Victim
Z wasinterrogated,
but
it is unclear
whoactually
didtheinterrogation.

412.Following
theinterrogation
of VictimY and VictimZ, theAccusedpickedup VictimV
at a roadblock
andtookhim,withVictim
Y andVictim
Z, to hishouse,whichwassearched
by
lnterahamwe
at thedirection
of theAccused.
TheAccused
thentoldVictim
V to raiselaisarms
in theairandthreatened
to shootbim.In thepresence
oftheAccused,
Victim
V wasthenbeaten
underinterrogation
by theInterahamwe
Francois
andthecommune
police
oflïcer
Mugenzi
with
thebuttofarifleanda stick.
Victim
Z wasbeaten
on thebackwiththebluntsideofamachete.
VictimY, Victim
Z andVictimV werethentakenawayin thevehicle
and,afterVictimY was
released
nearberhome,VictimZ andVictimV werekeptin thevehicle
whiletheAccused
and
theothersdrankbeer.VictimZ andVictimV werereleased
at approximately
2:00in the
morning.

413.As a result
of thebeatings,
Victim
Y hastrouble
watking.
Victim
Z hasscm’son hisback
andcontinuing
health
problems.
Victim
V sustained
a broken
ribfromthebeatings.

414.The Chambernotesthatthe testimony
of WitnessN, WitnessC and WitnessA closely
correlate
in alImaterial
respects
andevenwithregard
to minordetails.
Therewereveryfew
inconsistencies,
of an extremely
minornature.Witness
N said,fore×ample,
thatVictimZ
(Witness
C) wasbeaten
witha club.Victim
Z testified
thathe wasbeaten
withthebuttof a gun.
It is clearthattherewasa club,as it wasusedbyVictim
Z to hitVictim
Y (Witness
N) when
was forcedto do so.It is understandable
thatVictimY may havetherefore
mistaken
the
instrument
usedon Victim
Z. Victim
Z initially
testified
thathewastiedto Victim
Y witha rope,
whereas
Victim
Y testified
thatit wasa pieceof cloth.
On cross-examination,
however,
Victim
Z clarified
thatinfactitwasa piece
ofcloth
thatwasused.

415. The Chamberfindsthesefactshavebeenestablished
beyonda reasonable
doubt.In
makingitsfactual
findings,
theChamber
hascarefully
considered
thecross-examination
by tbe
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Defenceof Prosecution
witnesses
andtheevidence
prescnted
by the Defence
in the formof
testimony
by the Accused.
With regardto cross-examination,
the Chambernotesthat the
Prosecution
witnesses
substantially
confirmed
theirdirecttestimony.
In histestimony,
the
Accused
conlïrmed
thathe pickedup thenieceof Ntereye,
withthelnterahamwe
Francois
and
hispolice
offïcer,
andwentwithherto thehouseof Victim
Y. He confirmed
thathe drovewith
Ntereye’s
nieceto Buguli,
stating
onlythattherewereno minesin Buguli.
TheAccused
also
confirmed
thathe waslooking
forAlexia,
thewifeof Ntereye,
buthe maintained
thathe was
determined
to saveber.He saidthathe paidFrancois
to helphimin thiseffort.
TheAccused
testified
thathe didnotseeVictim
Z or Victim
V at theroadblock
nearthehomeof Victim
Y,
although
theyailtestified
thattheysawhimandeachothêr.
According
to thetestimony
of the
Accused,
thesearchforAlexia
tookplaceafterthedeathof Ntereye
on 10 May1994.Ailthe
prosecution
witnesses,
however,
datethissearchto 20 April1994.TheDefence
in itscrossexamination
didhotquestion
theevidence
givenby theProsecution
witnesses
aboutthedate.
TheAccused
alsotestified
thatwhenhe spoketo Victim
Y, shesaid"I cannot
liebecause
you
aregoingto do goodforAlexiaandthenI havealsoheardthatyoutriedto saveNtereye."
Having
hem’dVictim
Y’s(Witness
N’s)testimony,
theChamber
findsit highly
unlikely
thatshe
wouldbavemadesucha statement
andnotesthatthestatement
washOtputto herby theDefence
on cross-examination,
in whichtheAccusedhimselfparticipated.
Moreover,
the Accused’s
account
of hisefforts
to findandsaveAlexia
simply
tapered
offin histestimony,
without
any
explanation
as to whether
he continued
thesearch
or gaveit up andif so,why.TheChamber
also
notesthetestimony
of Witness
PP,wbichit hasaccepted
as credible,
thatwhenAlexia
andher
nieceswerebrought
to thebureaucommunal,
theAccused
saidto theInterahamwe,
"Takethem
to Kinihira.
Don’tyouknowwherekillings
takeplace,
wheretheothers
bavebeenkilled?"
The
actions
of theAccused
wereincompatible
witha desire
to saveAlexia,
andtheChamber
does
notaccept
thetestimony
of theAccused
on theseevents
as credible.

169

5.5 Sexuai Violence (Paragraphs 12A & 12B of the Indictment)

ChargesSet Forthin the Indictment
12A. BetweenApril7 and the end of June,1994,hundredsof civilians
(hereinafter
"displaced
civilians")
soughtrefuge
at thebureaucommunal.
The
majority
of thesedisplaced
civilians
wereTutsi.
Whileseeking
refuge
at the
bureau
communal,
female
displaced
civilians
wereregularly
takenby armedlocal
militia
and/or
communal
police
andsubjected
to sexual
violence,
and/or
beaten
on or near the bureaucommunalpremises.Displacedcivilianswere also
murderedfrequently
on or near the bureaucommunalpremises.Manywomen
wereforcedto enduremultiple
actsof sexualviolence
whichwereat rimes
committed
by more thanone assailant.
Theseacts of sexualviolence
were
generally
accompanied
by explicit
threats
of deathor bodily
barre.
Thefemale
displaced
civilians
livedin constant
fearandtheirphysical
andpsychological
health
deteriorated
as a result
of thesexual
violence
andbeatings
andkillings.
12B.JeanPaulAkayesu
knewthatthe actsof sexualviolence,
beatings
and
murders
werebeingcommitted
andwasat rimespresent
during
theircommission.
JeanPaulAkayesu
facilitated
thecommission
of thesexualviolence,
beatings
andmurders
by allowing
thesexual
violence
andbeatings
andmurders
to occur
on or nearthebureaucommunal
premises.
By virtue
of hispresence
during
the
commission
of the sexualviolence,
beatings
andmurdersand by failingto
preventthe sexualviolence,beatingsand murders,Jean Paul Akayesu
encouraged
theseactivities.

EventsAlleged

416.Allegations
of sexualviolence
firstcameto theattention
of the Chamber
through
the
testimony
of Witness
J, a Tutsiwoman,
whostated
thathersixyear-old
daughter
hadbeenraped
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by threeInterahamwe
whenthey cameto killher father.On examination
by the Chamber,
Witness
J alsotestificd
thatshehadheardthatyounggMswercrapedat thebureau
communal.
Subsequently,
Witness
H, a Tutsiwoman,
testified
thatsheherself
wasrapedin a sorghum
field
andthat,justoutside
thecompound
of thebureaucommunal,
shepersonally
sawotherTutsi
womenbeingrapedandknewof at leastthreesuchcasesof rapeby Interahamwe.
Witness
H
testified
initially
thattheAccused,
as wellas commune
police
officers,
werepresent
whilethis
washappening
anddidnothing
to preventtherapes.However,
on examination
by theChamber
as to whether
Akayesu
wasawarethattherapesweregoingon,sheresponded
thatshedidn’t
know,butthatit happened
at thebureaucommunal
and he knewthatthe womenwerethere.
Wimess
H stated
thatsomeof therapesoccurred
in thebushareanearby
butthatsomeof them
occurred
"onsite".On examination
by theChamber,
she saidthatthe Accusedwaspresent
duringone of the rapes,butshe couldhOtconfirmthathe saw wbatwashappening.
While
WitnessH expressed
theviewthattheInterahamwe
actedwithimpunity
andshouldhavebeen
prevented
by thecommune
policeandtheAccusedfromcommitting
abuses,
shetestified
that
no orders
weregivento theInterahamwe
to tape.Shealsotestified
thatsheherself
wasbeaten
butnotrapedat thebureaucommunal.

4 i7.On 17 June1997,theIndictment
wasamended
to include
allegations
of sexualviolence
andadditional
charges
against
theAccused
underArticle
3(g),Article
3(i)andArticle
4(2)(e)
theICTRStatute.
In introducing
thisamendment,
theProsecution
stated
thatthetestimony
of
Witness
H motivated
themto renewtheirinvestigation
of sexualviolence
in connection
with
events
whichtookplacein Tabaat thebureau
communal.
TheProsecution
stated
thatevidence
previously
available
wasnotsufficient
to linktheAccused
to actsof sexualviolence
and
acknowledged
thatfactorsto explainthisiackof evidence
mightincludethe shamethat
accompanies
actsof sexuaIviolence
as wellas insensitivity
in theinvestigation
of sexual
violence.
TheChamber
notesthattheDefence
in itsclosing
statement
questioned
wbether
the
Indictment
wasamended
in response
to publicpressure
concerning
theprosecution
of sexual
violence.
The Chamberunderstands
thatthe amendment
of theIndictment
resulted
fromthe
spontaneous
testimony
of sexual
violence
by Witness
J andWitness
H during
thecourse
of tbis
trialandtbesubsequent
investigation
of tbeProsecution,
rather
thanfrompublic
pressure.
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Nevertheless,
theChamber
takesnoteof theinterest
shownin thisissueby non-governmental
organizations,
whichit considers
as indicative
of public
concem
overthehistorical
exclusion
of
rapeandotherformsof sexual
violence
fromtheinvestigation
andprosecution
of warcrimes.
Thcinvestigation
andpresentation
of evidence
relating
to sexual
violence
is in theinterest
of
justice.

418.Following
theamendment
of theIndictment,
Witness
J J, a Tutsiwoman,testified
about
theevents
whichtookplacein Tabaaftertheplanecrash.
Shethatshewasdriven
awayfromher
home,whichwasdestroyed
by berHutuneighbours
whoattacked
berandberfamily
aftera man
cameto thehillnearwhereshelivedandsaidthatthebourgmestre
hadsenthimso thatno Tutsi
wouldremain
on thebillthatnight.
Witness
JJ sawberTutsineighbours
killed
andshefled,
seeking
refuge
in a nearby
forest
withberbabyon herbackandberyounger
sister,
whohadbeen
wounded
in theattackby a blowwithan axeandtwocnachete
cuts.As shewasbeingchased
everywhere
shewent,Witness
JJ saidsbewentto thebureaucommunal.
Theresheroundmore
thansixtyrefugees
downtheroadandon thefieldnearby.
Shetestified
thatmostoftherefugees
werewomenand children.

419.WitnessJJ testified
thatthe refugees
at the bureaucommunal
hadbeenbeatenby the
Interahamwe
and werelyingon the groundwhenshe arrived.
WitnessJJ encountered
four
[nterahamwe
outside
thebureau
communal,
armedwithknives,
clubs,
smalIaxesandsmallhoes.
Thatafternoon,
shesaid,approximately
fortymoreInterahamwe
cameandbeattherefugees,
including
Witness
JJ.At thisrimeshesaidshesawtheAccused,
standing
in thecourtyard
ofthe
communal
office,withtwocommunal
policeofficers
who werearmedwithguns,one of whom
wascalled
Mushumba.
Witness
JJ saidshewasbeaten
on thehead,theribsandtherightleg,
whichleftberdisabled.
Thatevening,
shesaid,theAccused
camewitha policeman
to lookfor
refugees
andordered
theInterahamwe
to beatthemup, calling
them"wicked,
wickedpeople"
andsayingthey"nolonger
hada rightto shelter."
Therefugees
werethenbeaten
andchased
away.Witness
JJ saidshewasbeatenby thepoliceman
Mushumna,
whohitherwiththebuttof
hisgunjustbehind
herear.
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420.Witness
JJtestifiecl
thatshespent
thenight
inthetainina field.
Thenextdayshesaid
shercmrncd
to thebureaucommunal
and wcntto theAccused,
in a groupof tcn pcople
representing
therefugees,
whoasked
thattheybekilled
astheothers
hadbeenbecause
theywere
sotired
ofitail.ShesaidtheAccused
toldthemthatthere
wercnomorebullcts
andthathehad
gonetolookformoe in Gitarama
buttheybadnotyetbeenmadeavailable.
He asked
hispolice
officers
tochase
themawayandsaidthatevenifthere
werebullets
theywould
hotwaste
them
on therefugees.
As therefugees
sawthatdeathwouldbe waiting
forthemanywhere
else,
Witness
JJ testified
theystayed
atthebureau
communal.

421.Witness
JJ testified
thatoften
theInterahamwe
cametobeattherefugees
during
theday,
andthatthepolicemen
cameto beatthemat night.
Shealsotestified
thattbeInterahamwe
took
young
girls
andwomen
fromtheir
siteof refuge
nearthebureau
communal
intoa forest
inthe
areaandraped
tbem.
Witness
JJtestified
thatthishappened
tober- thatshewasstripped
ofher
clothing
andraped
in front
of otherpeople.
At therequest
oftheProsecutor
andwithgreat
embarrassment,
sheexplicitly
specified
thattherapist,
a young
manarmed
withan axeanda
longknife,
penetrated
hervagina
withhispenis.
Shestated
thatonthisoccasion
shewasraped
twice.
Subsequently,
shetoldtheChamber,
ona daywhenitwasraining,
shewastaken
by force
fromnearthebureau
communal
intotbecultural
center
within
tbecompound
of thebureau
communal,
ina group
ofapproximately
fifteen
girls
andwomen.
Inthecultural
center,
according
to Witness
J J, theywereraped.
Shewasrapedtwiceby oneman.Tbenanother
mancameto
wbere
shewaslying
andhe alsoraped
ber.A tbird
manthenraped
ber,shesaid,
atwbich
point
shedescribed
herself
asfeeling
neardead.
Witness
JJ testified
tbatshewasata later
time
dragged
backtothecultural
center
ina groupofapproximately
tengirls
andwomenandthey
wereraped.
Shewasraped
again,
tworimes.
Witness
JJ testified
thatshecould
hOtcount
the
total
number
oftimes
shewasraped.
Shesaid,
"each
rimeyouencountered
attackers
theywould
rapeyou,"
- intheforest,
inthesorghum
fields.
Witness
JJrelated
totheCbamber
theexperience
offinding
hersister
before
shedied,
having
beenraped
andcutwitha macbete.

422. Witness
JJ testified
thatwhentheyarrived
at thebureau
communal
thewomenwere
boping
theauthorities
would
defend
thembutshewassurprised
tothecontrary.
Inbertestimony
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sherecalled
lyingin thecultural
center,
havingbeenrapedrepeatedly
by lnterahamwe,
and
hem-ing
thecries
of young
girls
around
ber,girls
as young
as twelve
or thirteen
years
old.Onthe
wayto thecultural
center
thefirsttimeshewasrapedthere,
Witness
JJ saidthatsheandthe
others
weretakenpasttheAccused
andthathe waslooking
at them.Thesecond
rimeshewas
takento tbecultural
center
to be raped,
Witness
JJ recalled
seeing
theAccused
standing
at the
entrance
of thecultural
centerandhearing
himsayloudly
to thelnterahamwe,
"Neveraskme
againwbata Tutsiwomantastes
like,"
and"Tomorrow
theywillbe killed"
(Ntihazagire
umbaza
uko umututsikazi
yariameze,ngo kandimumenyeko ejongo nibabica
ntakintumuzambaza.
Ngoejobazabica).
According
to Witness
J J, mostof thegirlsandwomenweresubsequently
killed,
either
brought
totheriver
andkilled
there,
after
having
retumed
totheir
houses,
orkilled
at thebureau
communal.
Witness
JJ testified
tbatsheneversawtheAccused
tapeanyone,
but
she,likeWitness
H, believed
thathe hadthemeansto prevent
therapesfromtaking
placeand
nevereventriedto do so.In describing
theAccused
andthestatement
he maderegarding
the
tasteof Tutsiwomen,shesaidhe was"talking
as if someonewereencouraging
a player"
(Yavugaga
nk’ubwiriza
umukinnyi)
andsuggested
thathe wastheone"supervising"
tbeacts
tape.Witness
JJ saidshedidnotwitness
anykillings
at thebureau
communal,
although
shesaw
deadbodies
there.

423.WhenWitnessJJ fledfromthebureaucommunal,
sheleftherone year-old
childwitb
a Hutuman and woman,who saidtheyhadmilkfor the childandsubsequently
killedhim.
Witness
JJ spokeof theheavysorrow
thewarhadcaused
her.Shetestified
to thehumiliation
shefeltas a mother,
by thepublic
nudity
andbeingrapedin thepresence
of children
by young
men.Shesaidthatjustthinking
aboutit madethewarcomealiveinside
of ber.Witness
JJ told
theChamber
thatshehadremarried
butthatherlirehadneverbeentbesamebecause
of the
beatings
andrapesshesuffered.
Shesaidthepainin berribsprevents
herfromfarming
because
shecanno longer
usea hoe,andsheusedto lireon thefoodthatshec0uldgrow.

424.WimessOO,a youngTutsiwoman,testified
thatsheandherfamilysought
refugeat the
bureaucommunal
in April1994andencountered
manyotherTutsirefugees
there,on theroad
outsidethecompound.
Whileshe wasthere,she said,someInterahamwe
arrivedandstarted
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killing
peoplewithmachetes.
Sheandtwoothergirlstriedto fleebutwerestopped
by the
Interahamwe
whowentbackandtoldtheAccused
thattheyweretaking
thegirlsawayto "sleep
with"them.Witness
OO toldtheChamber
thatstanding
rivemeters
awayfromtheAccused.
she
heardhimsayin reply,
"takethem".
Shesaidshcwasthonseparated
fromtheothergirlsand
takento a fieldby oneInterahamwe
calledAntoine.
Whensherefused
to sitdown,he pushed
herto theground
andputhis"sex’"
intobers,clarifying
on examination
thathe penetrated
her
vagina
withhispenis.Whenshestarted
to cry,shesaidhe warnedherthatif shecriedor
shouted,
others
mightcomeandkillher.

425.According
to Witness
OO,Antoine
leftherin thefieldandretumed
thatnightto takeher
to thehouseof a womancalled
Zimba,
whereshespentthreenights.
On thefourth
night,
shesaid
Antoine
mtumedandtookherto another
Interahamwe
calledEmanuet.
ShesaidthatAntoine
did
thesamethinghe haddonebeforeto her,andthatEmanuel
followed
himin turn.Witness
OO
toldtheChamber
shespentthreedaysandnightsat thehouseof Emanuel
whereeverydayshe
wassexually
violated
by bothAntoine
andEmanuel.
Afterwards,
shesaidshewaschasedaway
by them.

426. WitnessOO returned
to the bureaucommunalwhenshe heardthat an orderhad been
givento stopthekilling
of Womenandchildren,
butafterhearing
theAccused,
Kubwimana
and
Ruvugama
a!lcallforthekilling
of Tutsi,
sheleftandwentbackintohiding.
Subsequently,
she
andhersevenyear-old
sisterwereapprehended
by Interahamwe
andtakento a roadblock.
Her
sister
andtwootherpeople
wereimprisoned
ovemight
andkilled
in themorning.
At thetimeof
theseevents,
Witness
OO wasfifteen
yearsold.Whenaskedhowit wasthattheAccused
had
theauthority
to protect
herfromtape,Witness
OO replied
thatif he hadtoldtheInterahamwe
hotto takeherfromthebureaucommunal,
theywouldhavelistened
to himbecause
he wasthe
bourgmestre.
WitnessOO wasunableto identify
theAccusedin thecourtroom.
Shetoldthe
Chamberthatsomeonehadpointedhimoutto her at thebureaucommunal
as thebourgmestre
butthatshehadnotlooked
at himclosely
andthatit hadbeena longrimeago.

427. WitnessKK,a Hutuwomanmarriedto a Tutsiman,alsosoughtrefugeat the bureau
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communal
in Tabaafterherhomewm;destroyed.
Shetestified
thattheTutsirefugees
therewere
beaten
oftenby thepolice
andtheAccused,
whomshedescribed
as "supervising."
.Sherecalled
theAccused
publicly
namea teacher
calledTharcisse
as an accomplice
andsendthepolice
to
findhim.Theybrought
Tharcisse
andhiswifeandruadethemsitin themud.WiththeAccused
standing
nearby
theythenkilled
Tharcisse.
Theytookoffhiswife’s
clothing
andtoldherto go
and diesomewhere
else.WitnessKK testified
thaton the sameday,on the ordersof the
Accused,
the Interahamwe
broughtteachers
fromRemera,
who werealsotbrcedto sitin the
mud.Shesaidtheystarted
by clubbing
a youngteacher
whohadbeenbrought
withhisfiancee,
andthatduring
thistimetheAccused
waswalking
around
andsupervising
thepolice,
whowere
beatingrefugees.
The teacherswere critically
woundedwith smalihoesand takenin a
wheelbarrow
to a massgrave,
manystillbreathing,
leftto diea slowdeath.

428.WitnessKK testified
thather husbandwasbeatenat the bureaucommunal
andinjured
on the head.Afterescaping,
he was captured
by Interahamwe,
and WitnessKK received
a
message
fromhimrequesting
to speakto herbelotehe died.Shefoundhimbehind
thebureau
communal
withInterahamwes
armedwithclubsand spears,who then tookhim awaybetween
thetwobuildings
ofthebureau
communal.
Sheleamed
laterthathe waskilled.
Wimess
KK later
wentto theAccused
andaskedhimforan attestation
to helpherkeepherchildren
alive.
Shesaid
he replied
thatit wasnothe whohadmadethembe bornTutsiandthat"whenratsarekilled
you
don’tspareratsthatarestillin theformof fetus."
Witness
KK testified
thatshehadbeen
pregnant
andmiscarried
afterbeingbeaten
by police
andInterahamwe.
Of herninechildren,
only
twosurvived
theevents
of thisperiod.

429.Witness
KK alsorecalled
seeing
womenandgirlsselected
andtakenawayto thecultural
centerat thebureau
communal
by Interahamwes
whosaidtheyweregoingto "sleepwith"these
womenandgirls.WitnessKK testified
regarding
an incident
in whichtheAccusedtoldthe
Interahamwe
to undress
a younggirlnamedChantal,
whomhe knewtobea gymnast,
so thatshe
coulddo gymnastics
naked.
TheAccused
toldChantal,
whosaidshewasHutu,thatshemustbe
a Tutsibecause
he knewherfathertobea Tutsi.
As Chantal
wasforced
to marcharoundnaked
in frontof manypeople,
WitnessKK testified
thattheAccused
waslaughing
andhappywith
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this.Afterwards,
shesaidhe toldtheInteraharnwes
to takeherawayandsaid"youshould
first
of ailmakesurethatyousleepwiththisgirl."
(Ngokandinababwiye
ko muzaj:y’a/nuba/iza
mukirwanaho
mukarongora
abobakobwa.)
Witness
KK alsotestified
regarding
therapeof Tutsi
womenmaïried
to Hutumen.Shedescribed,
al’terleaving
thebureaucommunal,
encountering
on the roada man and womanwhohad beenkilled.Shesaidthe woman,whomshe knewtobe
a Tutsimarriedto a Hutu,was"notexactlydead"and stillin agony.She described
the
Interahamwes
forcinga pieceof woodintothewoman’ssexualorganswhileshe was still
breathing,
beforeshedied.In mostcases,Witness
KK saidthatTutsiwomenmarried
to Hutu
men"wereleftalonebecause
it wassaidthatthesewomendeliver
Hutuchildren."
Shesaidthat
therewereHutumenwhomarried
Tutsiwomento savethem,butthatthesewomenweresought,
takenawayforcibly
andkilled.
ShesaidthatsheneversawtheAccused
rapea woman.

430.WimessNN,a Tutsiwomanand theyoungersisterof J J, described
beingrapedalong
withanother
sister
bytwomenin thecourtyard
of their
home,justafter
it wasdestroyed
by their
Hutuneighbours
andherbrother
andfather
hadbeenkilled.
Witness
NN saidoneof thementold
herthatthegirlshadbeenspared
so thattheycouldbe raped.
Shesaidhermother
begged
the
men,whowerearmedwithbludgeons
andmachetes,
to killherdaughters
rather
thanrapethem
in frontof her,andthemanreplied
thatthe"principle
wasto makethemsurfer"
andthegirls
werethenraped.Witnêss
NN confirmed
on examination
thatthemanwhorapedherpenetrated
hervagina
withhispenis,
saying
he didit in an "atrocious"
manner,
mocking
andtaunting
them.
Shesaidhersister
wasraped
by theother
manatthesamerime,nearher,sothattheycouldeach
seewhatwashappening
to theother.
Afterwards,
shesaidshebegged
fordeath.

43 i. According
to thetestimony
of Witness
NN,afterthesemenleft,twoothermenwhowere
neighbours
cameandoneof themrapedher,whiletheothertookhersister
a little
further
away
andraped
hersister.
Sherecalled
thattheneighbour
saidthatmarriage
hadbeenrefused
to them,
butnowtheyweregoingto sleepwiththegirlswithout
penalty
(peine).
Shesaidthemenleft
afterwards,
warning
thegirls
thattheywouldkillthemif theydidnotstaywhere
theywere.That
evening,
shesaidtwootheryounger
men,aroundtheageof 15 or 16,cameandaskedthemto
"teach
thembecause
theydidn’t
knowhowit wasdone".Afterthesetwomenrapedthegirls,
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Witness
NN saidtheirmother
askedberdaughters
to leaverather
thancontinue
to be tortured
infront
of her.Thegirls
leftandwentintohiding
witha relative.

432.Al’terbidingfor a week and onehall,WitnessNN saidsbe heardtbat Akayesuhad
stopped
thekillings,
andshewentwithhersistertowards
thebureaucommunal.
On theway,
baving
takena different
routefrombersister,
Witness
NN saidshemettwomenwhosaidthey
wouldaccompany
her to the bureaucommunaland thatthey had been givenordersby the
bourgmestre.
Shesaidthetwomentbentookbera shortdistance
awayandrapedber,eachof
themin tutu,leaving
herthereafterwards
lyingnaked.
Subsequently,
shesaidtourmenherding
cattle
cameuponher,andtwoof themrapedher.Theseincidents
tookplacein thecountryside,
hOtveryfarfromthebureau
communal,
according
to Witness
NN.Aftertherapes,Witness
NN
saidshecould
hOtmove- shewasunable
to getup andunable
to dress
herself.
Shesaidbersister
foundherandbrought
bersomegbeeto putin herlowerpartsto relieve
themuscles.
Whenshe
wasableto getup,Witness
NN saidshecontinued
on berwayto thebureau
communal
withher
sister.

433. WitnessNN estimatedthat she arrivedat the bureaucommunalsome time in the
beginning
of May,andshesaidsbefoundaboutthreehundred
refugees
there,
mostly
womenand
children.
Themorning
aftershearrived,
shesaidsbesawtheAccused
witha towelaround
his
neck,movingto theplacewheretwoInterahamwes
weredriving
a womanto rapeber,between
thebureaucommunal
andthecultural
center.
ShesaidshesawtheAccused
standing
watching
themendragthewomanandlateron he entered
theoffice.
ShesaidshesawtheInterahamwe
circle
thiswomanandsawthemon topof berbutdidhOtseethempenetrate
ber.Shealsosaid
thereweremanyrefugees
watching
whilethiswashappening.
During
therape,shesaidthere
weretwocommunepolicemen
who werein frontof tbeofficeof thebourgmestre,
onecalled
Mushumba
andonecalledNsengiyumva
whowasin plainclothes.
Shesaidtbeydidnothing
to
prevent
therapefromhappening
andthattheAccused
didnothing
as well- onlywatched
and
entered
hisoffice.
Sbesaidafterthetapeshesawtbatthenakedwomanwashungry
andcold,
andthewomanwaspregnant.
Sbesaidshewastoldby an Interahamwe
thatthewomandiedat
thebureau
communal.
Witness
NN saidshedidhOtseeanyonerapedinside
thecultural
center
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butthattheInterahamwe
didcorneat nightandtakesomegirlsaway.

434. Two days afterarrivingat the bureaucommunal,WitnessNN recountedseeingan
Interahamwe
calledRafiki,whomshc hadknownpreviously
andwho hadpreviously
toldher
thathe wanted
to livewithher.Whenhe sawherat thebureau
communal,
shesaidhe toldber
thathe wasgoingto tapeherandnotmarryher.ShesaidRafiki
tookherto hishomenotfar
fromthebureau
communal
andiocked
herup therei-’ortwodays,during
whichtimehe rapedher
repeatedly
dayandnight,
a totalof approximately
sixrimes.
Shesaidoftenwhenhe cameto tape
ber,he hadbeensmoking
herbsor drinking
alcohol.
Whensheretumed
to thebureau
communal,
Witness
NN saidsheroundbersister,
whotoldherthatshealsohadbeenrapedagain,
at the
bureau
communal.
Witness
NN testified
thathersister
washungry
andcold,andcouldnotmove.
Hersister
diedandwhentheywentto buryher,theyroundherbodyhadbeeneatenby dogs.

435.WitnessNN saidshesaw theAccusedoftenat thebueau communal
and thatshe heard
himtellpoliceto remove
therefugees,
citingoneoccasion
wherea policeman
namedMushuba
beatandchasedthemawayafterreceiving
suchan orderfromtheAccused2
Shealsorecalled
seemgtheAccused
whenNtereye
wastakenfromtheprison
andkllled.
Shedidnotwitness
this
killing
buthearda gunshot
andlatersawthecorpse
of Nteyere,
hisheadcrushed
as if by a
hammer.Subsequently,
WitnessNN saidon twoconsecutive
daysshewas takenwitha group
of severalhundredpeople,mostlywomenand children,
to a holenearthebureaucommunal
wheretheInterahamwe
wereintending
to killthemwitha grenade.
Thefirstdaytheywere
apparently
unable
to finda grenade.
On thesecond
day,theywerebeaten
andbrought
backto
thehole.At thatrimeWitness
NN saidRafiki,
theInterahamwe
whohadlocked
herin hisbouse,
tookberout of thegroupand saidthatshe washiswife.According
to hertestimony,
the
Interahamwe
thenstarted
stabbing
thegroupof people,
beating
themwithmachetes
andthrowing
themintotheholewhileshewasstanding
by.Witness
NN saidsheclosedhereyesbutcould
hearpeople
crying
andshouting.
Sheestimated
thatthekilling
of thegrouptooktwenty
minutes,
andrecalled
feeling
as if sheweredead,apart
from{hefactthatshewasstillbreathing.

436. Witness
NN saidshewasthentakenby theyounger
brother
of Rafikibackto hishome
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whereshestayed
foroneweek.Whileshewasthere,
shesaidshewaslocked
up by Rafiki,
who
gavethekeyto otheryoungmenwhocameand"slcpt
with"her,whichsheexplaincd
meantthat
theytooktheir"sex"andputit intohers.ShedidhOtrecall
howmanytimesthishappened,
stating
thattheycameeverydaybutthatsomctimes
theydidnottapeher.Aftera week,Witness
NN toldtheChamber
thatshetanawayandhidin thebush.Witness
NN expressed
theopinion
in hertêstimony
thattheAccused
hadthepowerto oppose
thekillings
andrapesandthatby not
giving
refuge
to anybody
at thebureau
communal,
he authorized
therapeswhichtookplace.
She
testified
thatas a result
of therapesshehashadrecurring
vaginal
discharge
andpainwhich
require
treatment
in hospital.

437.Witness
PP,a Tutsiwomanmarried
to a Hutuman,Iivêdverynearthebureaucommunal.
Witness
PP testified
thatshesawthreewomen- Alexia,
thewifeof Ntereye,
andhertwonieces
Nishimwe
andLouise
- rapedandkilled
at Kinihira,
a basinnearthebureau
communal.
Witness
PP saidthatthewomenwerebrought
by theInterahamwe,
at thedirection
of theAccused,
in a
vehicle
of thebureau
communal
drivenby Mutabaruka,
thedriver
of thecommune
of Taba.She
saidshe firstsaw the womenin the vehicleat thebureaucommunal,
wheresheheardthe
Accused
say to theInterahamwe,
"Takethemto Kinihira.
Don’tyouknowwherekillings
take
place,
wheretheotbers
havebeenkilled?"
According
to Witness
PP,whothenwentto Kinihira
herself,
thethreewomenwereforcedby theInterabamwe
to undress
andtoldto walk,mn and
perform
exercises
%0 thattheycoulddisplay
thethighs
of Tutsiwomen."
AIlthistookplace,
shesaid,in frontof approximately
twohundred
people.
Afterthis,shesaidthewomenwere
raped.
Shedescribed
in particular
detail
therapeof Alexia
by Interahamwe
whothrewherto the
ground
andclimbed
on topof hersaying
"Now,let’sseewhatthevagina
of a Tutsiwomanfeels
like."According
to Witness
PP,Alexia
gavetheInterahamwe
namedPierre
herBiblebefore
he
rapedherandtoldbim,"TakethisBiblebecause
it’soutmemory,
because
youdo notknowwhat
you’re
doing."
Thenoneperson
heldherneck,others
tookherby theshoulders
andothers
held
her thighsapartas numerous
Interahamwe
continued
to tapeher - BongoafterPierre,and
Habarurena
afterBongo.According
to the testimony,
Alexiawas pregnant.
Whenshe became
weakshewastumedoverandIyingon herstomach,
shewentintopremature
delivery
during
the
rapes.
Witness
PP testified
thattheInterahamwe
thenwenton to rapeNishimwe,
a younggirl,
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andrecalled
lotsofblood
coming
fromherprivate
pzu’ts
after
several
menraped
her.Louise
was
thenraped
by several
Interahamwe
whileothers
heldherdown,
andafter
therapes,
according
tothetestimony,
ailthree
women
wereplaced
ontheir
stomachs
andhitwitbsticks
andkilled.

438.Witness
PP saidthatno onetriedto rapeherbecause
theydidnotknowwhichethnic
groupshebelonged
to.Shealsosaidshewasprotected
fromrapeby an Interahamwe
named
Bongo
because
shehadgiven
hima sandwich
andtea,andbe toldtheother
Interahamwe
notto
harmher.Witness
PP testified
thatsomewomenandchildren
wereableto escape
fromthe
bureau
communal
in April
1994butthattheyhadto"sacrifice
themselves"
in order
to survive.
By sacrifice
shesaidshemeant
thattheysubmitted
torapeandshesaidthatshehelped
tocare
foroneof thesewomen
whosubsequently
cameto herhousefora wêek.On cross-examination,
Witness
PP described
herencounter
witha womancalled
Vestine,
whomshebadrescued
from
thepitat Kinihira
wherepeople
werebeingthrown
andwhereVestine
hadjustgivenbirth.
Witness
PP saidshebrought
Vestine
to stayin thehouseof Emmanuel,
a mansheknew,and
whenshewentbacktwodayslater,
he toldherthatVestine
hadbeentaken
by an Interahamwe
called
Habaruena
to a sorghum
fieldina placeknownas Kanyinya.
According
to Witness
PP,
Habarurena
keptVestine
in thesorghum
fieldfora weekandrapedherrepeatedly.
Whenshe
nextsawVestine
there
wasa liquid
flowing
fromherprivate
parts
andVestine
toldher,"Ithink
it would
be better
togo Kinihira
to bekilled."
ThenextdayWitness
PPsaidshesawVestine
being
raped,
together
withother
women,
andthere
wasnothing
shecould
do.On thefollowing
day,fromthechurch
where
shewenttopray,
Witness
PP saidshesawVestine
being
killed
with
a machete,
by an Interahamwe
called
Bongo,
andthrown
intothepit,having
beenbrought
back
thereby theInterahamwe
Habarurena.

439.Defence
Witness
DBB,a formerstudent
of theAccused
currently
in detention
in
Rwanda,
testified
thathe wenttothebureau
communal
on the17April
1994.
Thereafter
hewent
intohiding
during
themassacres
anddidnotgo to thebureau
communal
at all.Witness
DBB
testified
thatheneverheard
of orsawviolence
perpetrated
against
womenduring
theevents
which
tookplacein1994,
andthatno women
inhissector
wereraped.
Subsequently
he didsay
thathe heardpeople
saying
thatwomenwerebeingrapedin thecommune
of Taba,outside
of
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hissector,
buthesaidhedidnotwimess
this.
Witness
DBBsaidhedidnothearthenameof the
Accused
mentioned
in connection
withsexual
violcncc
andthatit wasbcingattributed
to the
people
whowereparticipating
in themassacres
andIooting.
Witness
DBBexpressed
theview
thatthese
incidents
werebeing
doneoutofsight
oftheAccused.
Oncross-examination
l’tesaid
he didhOtknowanything
abouttheAccused
allowing
womento betakenawayandrapedatthe
bureaucommunal.

440.Defence
Witness
DCC,thedriver
of Tabacommune,
testified
thathe neverheardabout
violence
perpetrated
against
womenin Tabacommune,
thattheAccused
perpetrated
violence
against
womenin thecommune
or thattheAccused
gaveorders
forwomen
to be raped.
He said
thatduring
theperiod
hewasatthebureau
communal,
in April
andthroughout
May,there
were
refugees
there
andhe wasthere
every
day.Hesaidnothing
happened
to thewomen
mfugees,
and
thathedidnotwitness
anyof thembeing
beaten
or taken
awaytoberaped.
He saidhedidnot
knowAlexia,
Ntereye’s
wife,
anddenied
going
tolookforher,finding
her,anddriving
herin
thecommunal
vehicle
to thebureaucommunal
and thento Kinihira.
He saidthe bureau
communal
vehicle
hadbroken
downbefore
themassacres
started

44 I. Defence
Witness
DZZ,a former
Tabacommunal
policeman
current!y
in detention
in
Rwanda,
testified
thathe wentto thebureau
communal
every
dayandthatincidents
of sexual
violence
didnottakeplace
there.
Witness
DZZalsotestified
thathe sawnocrimes
of anytype
being
committed
at thebureau
communal.
Witness
DZZwasquiteinsistent
thathe heardof no
casesof rapein theentire
commune
of Tabaduring
thisperiod.
Defence
Witness
DCXin a
similar
statement
saidthatwhenhe wasin Tabahe heardno mention
of sexual
violence.
He
stated
categorically
thattherewasno rape.Defence
Witness
DAXwhenaskedwhether
he had
heard
thattheInterahamwe
hadcommitted
crimes
of sexual
violence
against
women
stated
that
nobody
talked
about
sucbthings
where
hewas.He saidhecould
hotaffirm
thatelsewhere
maybe
suchthings
wereheard
or tookplace.

442.Defence
Witness
Matata,
called
as an expert
witness,
noted
onlyonecasehebadheard
of
inTaba,
anattempted
rapeof twogirls
agedfourteen
andfifteen.
He expressed
hisopinion
that
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thebourgmestre
wouldnothavebeenawareof thiscaseas it wasin a region,
Buguri
sector,
which
thebourgmestrc
hadnevergoneto.Witness
Matata
notedthatthereis a cultural-factor
which
prevented
peoplefromtalking
aboutrape,butalsosuggested
thatthephenomenon
of rapewas
introduced
afterwards
forpurposes
of blackmail.
He saidhe hadcorneacross
incidents
of tapein
other
partsof thecountry
butsuggested
thatcases
of tapewerenotfrequent
andnotrelated
to an
ethnic
group.
Witness
Matata
expressed
theopinion
thatrapists
weremoreinterested
in satisfying
their
physical
needs,
thattherewerespontaneous
actsof desire
eveninthecontext
of killing.
He
notedthatTutsiwomen,
in general,
arequitebeautiful
andtbatraping
themis notnecessarily
intended
to destroy
an ethnic
group,
butrather
to havea beautiful
woman.

443.Defence
Witness
DIXtestified
thatherfatherlenthisvehicle
to theAccused
andhelped
himensuresecurity
in thecommune
duringthisperiod.WimessDIXtestified
thatshewasat
homein Tabaandheardailthenewsbutthatshedidnothearanything
abouttapeor sexual
violence
duringthekillings
whichlookplace.However,
shesaidthatshe received
ail her
information
floreberparents
andneighbours
anddidnotoncego to thebureau
communal
after
thekilIings
started.
Shesaidtbatsheherself
sawtheAccused
justonelime,in April.
According
to hertestimony,
shedidnotspeakto himat thattime,andhasneverspoken
to himal anyother
time.Nevertheless,
Witness
DIXexpressed
theopinion
thattheAccused
hadcommitted
no crime,
andshewas surprised
thathe wasin prison.Defence
WimessDJX,a minorandthebrotber
of
Witness
DIX,alsotestified
thathe didhothearanything
aboutrapeandhe didnotseeanycases
of rape.TheChambernotesthatthewritten
statements
of thesetwo witnesses,
prepared
and
submitted
by theDefence,
areidentical.
Witness
DJXwastwelveyearsoldal thelimeof the
events,
andlikeWitness
DIX,he testified
thathe didnotgo to thebureau
communal
during
this
period.
He saidhe sawtheAccused
twotimes.

444.Witness
DFXtestified
thatshewasnevera witness
to actsof rapeor sexual
violence
in
Tabaandthatsheneverevenheardanyone
talkaboutthem.TheChamber
notesthatthiswitness,
whois a protected
witness,
hasa closepersonal
relationship
to theDefendant.
Shetestified,
on
examination
by theChamber,
thattheAccused
didnottellherwhatwashappening
al thebureau
communal,
thatshedidnotaskhim,andthathersourceof information
wasfromotherpeople.
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Oncross-examination
bytheProsecution,
shetcstified
thatsheherself
never
wenttothebureau
communal
du,’ing
thisperiod
forsccurity
reasons.
On cxamination
by theChambeF,
theWitness
acknowledged
thatin herwritten
statement
subrnitted
by theDefence
shehadmentioned
reports
thattheInterahamwe
wereabducting
beautiful
Tutsi
girls
andtaking
themhomeasmistresses.
Sheconceded
thatsuchconduct
could
be considered
sexual
violence
as il wasnotconsensual.

445.DefenceWimessDEEX,a Tutsiwoman,testified
thatbeforekillingwomenthe
lnterahamwes
rapedthem.Askedwhether
theAccused
encouraged
or authorized
themin this
sexual
violence,
shesaidshedidnotknow.On cross-examination,
shesaidthatshedidnot
personally
witness
sexual
violence,
although
sheheard
thatthegirls
at thehouse
of thefamily
where
shehadtaken
refuge
wererapedbytheInterahamwe.
Witness
DEEXtestified
thatshewas
given
a laissez-passer
by theAccused,
which
helped
herto movem’ound
safely.

446.TheAccused
himself
testified
thathe wascompletely
surprised
by theallegations
of tape
in Tabaduring
theevents
which
tookplace.
He asserted
thatanyone
saying
thatevena single
womanwas rapedal the bureaucommunal
was lying.Whilehe acknowledged
thatsome
witnesses
hadtestified
thattheywererapedat thebureau
communal,
he swore,
inthenameof
God,thatthecharge
wasruade
up.Hesaidhenever
saw,andnever
heard
fromhispolicemen,
that
anywoman
wasrapedalthebureau
communal.
Hesaidthatheheardabout
tapeaccusations
over
RadioRwanda
andthatwomen’s
associations
hadorganized
demonstrations
anda marchfrom
Kigali
toTaba.
He suggested
thatperhaps
thiswasintended
tomaketheChamber
understand
that
in Tabawomenwererapedal thebureau
communal,
buthe insisted
thatwomen
wereneverraped
within
thepremises
of thebureau
communal
or onlandbelonging
to thebureau
communal
or the
commune.

447.In histestimony,
theAccused
recalled
theallegation
thathe hadforced
a younggirl,
Chantal,
to marchnaked.
He saidhe didnotknowherandthatit never
lookplace.
He saidhe
would
notdo something
likethat.He referred
to theaccount
of a womanrapedwitha wooden
stick
as"savagery",
questioning
howa woman
could
witness
sucha thing,
andhereferred
to the
statement
he hadbeenaccused
ofmaking
at theentrance
tothecultural
center
as"toomuch".
He
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alsotestified
thatthecuhural
center
building
issuchthatitwould
bedifficuh
toseewhatwas
going
on inside
fromthedoorandthatit would
be difficuh
fora womanlyingdowninside
to
knowwhoisatthedoor.
TheAccused
testified
thatthere
werewomen
taking
refuge
ailoverand
outside
thebureau
communal
andthatthere
werewomen
inthecuhuraI
center.
He denied
thatthe
Interahamwe
brought
womento thecultural
center.
He saidthatsomeof thewomenwhotook
refuge
atthebureau
communal
werekilled
andothers
escaped.

448.On examination
by theChamber,
theAccused
stated
thathe didhearaboutrapes
in Kigali
butonlyafterhe wasoutof thecountry.
Whenaskedby theChamber
fora reaction
to the
testimony
of sexual
violence,
theAccused
notedthatrapewashOtmentioned
in thepre-trial
statements
of Witness
J andWitness
H, although
Wimess
H saidon examination
by theChamber
thatshehadmentioned
herrapeto investigators.
TheAccused
suggested
thathisIndictment
was
amended
becauseof pressure
fromthe women’s
movement
and womenin Rwanda,
whomhe
described
as "worked
up to agreethattheybavebeenraped."
On examination
by theChamber,
theAccused
acknowledged
thatit waspossible
thatrapemight
bavetaken
placeinthecommune
ofTaba,
buthe insisted
thatno rapetookplace
atthebureau
communal.
Hesaidhefirst
lcarned
ofthetapeallegations
in Tabaat theChamber
andmaintained
thatthecharges
werean"invented
accusation.

Factual
Findings

449.Having
carefully
reviewed
thetestimony
of theProsecution
witnesses
regarding
sexual
violence,
theChamber
findsthatthereis sufficient
credible
evidence
to establish
beyond
a
reasonable
doubt
thatduring
theevents
of1994,
Tutsi
girls
andwomen
weresubjected
tosexual
violence,
beaten
andkilled
onornearthebureau
communal
premises,
aswellaselsewhere
inthe
commune
of Taba.Witness
H, Witness
J J, Witness
OO,andWitness
NN alltestified
thatthey
themsêlves
wereraped,
andai1,withtheexception
ofWitness
OO,testified
thattheywitnessed
other
girls
andwomen
being
raped.
Witness
J,Witness
KK andWitness
PPalsotestified
thatthey
witnessed
othergirls
andwomenbeing
rapedinthecommune
of Taba.Hundreds
of Tutsi,
mostly
womenandchildren,
sought
refuge
at thebureau
communal
during
thisperiod
andmanyrapes
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took placeon or near the premisesof the bureaucommunal- WitnessJJ was takenby
Interahamwe
fromtherefugesitenearlhebureaucommunal
to a nearbyforestareaandraped
there.
Shetestified
thatthishappened
oftento otheryounggirlsandwomenat therefuge
site.
Witness
JJ wasalsorapedrepeatedly
on twoscparate
occasions
in thecuhural
centeron the
premises
of thebureau
communal,
oncein a groupof fi fteengirlsandwomenandoncein a group
of ten girlsand womerl.WitnessKK saw womenand girlsbeingselected
and takenby the
Intèrahamwe
to thecultural
centerto be raped.Witness
H saw womenbeingrapedoutside
the
compoundofthebureaucommunal,and WitnessNN saw two Interahamwes
take a womanand
rapeberbetween
thebureaucommunal
and thecultural
center.
Witness
OO wastakenfromthe
bureaucommunaland rapedin a nearbyfield.WitnessPP saw threewomenbeingrapedat
Kinihira,
thekilling
sitenearthebureau
communal,
andWitness
NN foundheryounger
sister,
dying,aftershehadbeenrapedat thebureaucommunal.
Manyotherinstances
of rapein Taba
outside
the bureaucommunal
- in fields,on the road,andin or justoutsidebouses- were
describedby WitnessJ, WitnessH, WitnessOO, WitnessKK, WitnessNN and WitnessPP.
Witness
KK andWitness
PP alsodescribed
otheractsof sexualviolence
whichtookplaceon or
nearthepremises
ofthebureau
communal
- theforced
undressing
andpublic
humiliation
of girls
and women.The Chamber
notesthatmuchof thesexualviolence
tookplacein frontof large
numbers
of people,
andthatailof it wasdirected
against
Tutsiwomen.

450.Witha few exceptions,
mostof the rapesand allof the otheractsof sexualviolence
describedby the Prosecution
witnesseswerecommittedby Interahamwe.
It has hOt been
established
thattheperpetrator
of therapeof Witness
H in a sorghum
fieldandsixof themen
who rapedWitnessNN wereInterahamwe.
In the caseof WitnessNN,two of her rapistswere
neighbours,
twowereteenage
boysandtwowereherdsmen,
andthereis no evidence
thatanyof
thesepeoplewereInterahamwe.
Nevertheless,
withregardto ail evidence
of tapeandsexual
violence
whichtookplaceon or nearthepremises
of thebureau
communal,
theperpetrators
were
allidentified
as Interahamwe.
Interahamwe
arealsoidentified
as theperpetrators
of manyrapes
whichtookplaceoutside
thebureaucommunal,
including
therapesof WitnessH, Witness
OO,
WitnessNN,WitnessJ’sdaughter,
a womanneardeathseenby WitnessKK and a womancalled
Vestine,
seenby Witness
PP.Thereis no suggestion
in anyof theevidence
thattheAccused
or
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any communal
policemen
perpetrated
rape.andbothWitnessJJ and WitnessKK affirmed
that
theyneversaw theAccused
rapeanyone.

45 l. In considering
theroleof theAccused
in thesexualviolence
whichtookplaceandthe
extent
of hisdirect
knowledge
of incidents
of sexual
violence,
tbeChamber
bastakenintoaccount
onlyevidence
whichis direct
andunequivocal.
Witness
H testified
thattheAccused
waspresent
duringtherapeof Tutsiwomenoutside
thecompound
ofthebureaucommunal,
butas sbecould
notconfirmthathe wasawarethattherapesweretakingplace,theChamberdiscounts
this
testimony
in itsassessment
of the evidence.
WitnessPP recalled
theAccuseddirecting
the
Interahamwe
to takeAlexiaand her two niecesto Kinihira,
saying"Don’tyou knowwhere
killings
takeplace,
wheretheothers
havebeenkilled?’"
Thethreewomenwererapedbefore
they
werekilled,
butthestatement
of theAccused
doesnotreferto sexual
violence
andthereis no
evidence
thattheAccused
waspresent
at Kinihira.
Forthisreason,
theChamber
alsodiscounts
thistestimony
in itsassessment
of theevidence.

452.On thebasisof theevidence
setforthherein,
theChamber
findsbeyond
a reasonable
doubt
thattheAccused
hadreasonto knowandin factknewthatsexual
violence
wastaking
placeon
or nearthepremises
of tbebureaucommunal,
and thatwomenwerebeingtakenawayfromthe
bureau
communal
andsexually
violated.
Thereis no evidence
thattheAccused
tookanymeasures
to prevent
actsof sexual
violence
or topunish
theperpetrators
ofsexual
violence.
In tactthereis
evidence
thattheAccused
ordered,
instigated
andotherwise
aidedandabetted
sexual
violence.
The AccusedwatchedtwoInterahamwe
draga womanto be rapedbetweenthe bureaucommunal
andthecultural
center.
Thetwocommune
policemen
in frontof hisoffice
witnessed
thetapebut
didnothing
to prevent
it.On thetwooccasions
Witness
JJ wasbrought
to thecultural
center
of
thebureau
communal
to be raped,
sheandthegroupof girlsandwomenwithberwemtakenpast
the Accused,
on the way.On the firstoccasion
he waslookingat them,andon the second
occasion
he wasstanding
at theentrance
to thecultural
center.
Onthissecond
occasion,
he said,
"Neverask me againwhata Tutsiwomantasteslike."WitnessJJ described
the Accusedin
makingthesestatements
as "talking
as if someone
wereencouraging
a player.
More~,enerally
shestated
thattheAccused
wastheone"supervising"
theactsof tape.WhenWitness
OO andtwo
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othergirlswere apprehended
by [nterahamwe
in flightfrom the bureaucommunal,the
Interahamwe
wentto theAccused
andtoldhimthatthcyweretaking
thcgirlsaway.to
slccpwith
them.TheAccused
said"ta.kethem."TheAccused
toldthe[nterahamwe
to undress
Chantal
and
march her around.He was laughingand happyto be watchingand aïterwardstold the
[nterahamwe
to takeherawayandsaid"youshould
firstof ailmakesurethatyousleepwithth[s
girl."
TheChamber
considers
thisstatement
as evidence
thattheAccused
ordered
andinstigated
sexual
violence,
although
insufficient
evidence
waspresented
to estabIish
beyonda reasonable
doubtthatChantal
wasin factraped.

453.In making
itsfactual
findings,
theChamber
hascarefully
considered
thecross-examination
by theDefence
of Prosecution
witnesses
andtheevidence
presented
by theDefence.
Withregard
to cross-examination,
the ChambernotesthattheDefencedidhot question
thetestimony
of
Witness
J or Witness
H on rapeat ail,although
theChamber
itself
questioncd
bothwitnesses
on
thistestimony.
Witness
J J, OO,KK,NN andPP wee questioned
by theDefence
withregardto
theirtestimony
of sexual
violence,
butthetestimony
itself
wasneverchallenged.
Details
suchas
wherethempestookplace,
howmanyrapists
therewere,howoldtheywere,whether
theAccused
participated
in therapes,
whowasrapedandwhichrapists
usedcondoms
wereailelicited
by the
Defence,
butat no pointdidtheDefence
suggest
to thewitnesses
thattherapeshadnottaken
place.Themainlineof questioning
by theDefence
withregardto therapesandothersexual
violence,
otherthanto confirm
thedetails
of thetestimony,
related
to whether
theAccused
had
theauthority
to stopthem.In cross-examination
of theevidence
presented
by theProsecution,
specific
incidents
of sexual
violence
wereneverchallenged
by theDefence.

454.TheDefencehasraiseddiscrepancies
betweenthe pre-triai
written
statements
madeby
witnesses
to theOffice
of theProsecutor
andtheirtestimony
before
thisChamber,
to challenge
thecredibility
of thesewitnesses.
TheChamber
hasconsidered
thediscrepancies
whichhavebeen
allegedwithregardto the witnesses
whotestified
on sexualviolence
andfindsthemto be
unfounded
or immaterial.
Forexample,
theDefence
chalIenged
Witness
PP,quoting
fromherpretrialstatement
thatshestayed
homeduring
thegenocide
andrecalling
hertestimony
thatshewent
outoftenas a contradiction.
TheChamber
pointed
outto theDefence
thatelsewhere
in herpre-
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trialstatement,
WitnessPP had also said"’I wentout of my houseoften."The Chamber
established
thatduring
thisperiod,
Witness
PP stayed,
generally
spcaking,
in theTabacommune,
butthatshewentoutof herhouseoften.
Selectively
quoting
fromthepre-trial
statements,
the
Defence
oftensuggested
inconsistencies
which,uponcxamination
or withfurther
explanation,
werefoundhOtto be inconsistencies.

455.Withregardto the inconsistencies
whichwereestablished
by the Dcfence,
the Chamber
finds
themto be immaterial.
Forexample,
Witness
OO saidin herpre-trial
statement
thatshewent
to thebureau
communal
fourdaysaftertheplanecrashwhichkilled
President
Habyarimana.
In
hertestimony,
shesaidshewentto thebureau
communal
oneweekaftertheplanecrash.
Witness
PP saidin herpre-trial
statement
thatwhensherescued
Vestine,
Vestine
wasthereafter
takenfrom
berby Habarurena.
In bertestimony,
Witness
PP saidsheleftVestine
at thehouseof Emmanuel,
fromwhichVestinewas takenby Habarurena.
WhetherTutsiwomenwerestripped
on theway
to or at Kinihira
is thecoinof another
discrepancy
betwecn
thepre-trial
statcment
andtestimony
of Witness
PP.TheChamber
considers
thattheseinconsistencies
arenotof material
consequence
andthattheyarehOtsubstantiaI
enough
to impeach
thecredibility
of thewitnesses.
TheChamber
is of thcviewthattheinconsistencies
between
pre-trial
statements
andwitness
testimony
canbe
explained
by thedifficulties
of recollecting
precise
details
several
yearsal’ter
theoccurrence
of
theevents,
thetrauma
experienced
by thewitnesses
to these
events,
thedifficulties
oftranslation,
andthefactthatseveral
witnesses
wereilliterate
andstated
thattheyhadhotreadtheir
written
statements.

456.TheDefencein itsclosingargument
usedtheexampleof WitnessJ to demonstrate
the
dishonesty
of Prosecution
witnesses.
He recalled
thatWitness
J testified
thatshewassixmonths
pregnant,
andthatwhenherbrother
waskilled
sheclimbed
up a treeandstayed
thereforan entire
weekin hercondition,
without
anyfood.In fact,theDefence
is misrepresenting
Witness
J’s
testimony.
Shedidnotsaythatshestayedin a treefora wholeweekwithout
food.Witness
J
testified
thatwhenshegothungryshecamedownandwentto a neighbour’s
houseforfoodand
thatsubsequently
herneighbour
brought
foodto herandthenshewouldspendthenightin the
tree.Undercross-examination,
Witness
J testified
thatshecamedownfromthetreeeverynight.
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WhattheDefence
characterized
as the"fantasy"
ofthiswitness,
whichmaybe "ofinterest
to
psychologists
andnotjustice",
thewitncss
characterized
asdcsperation,
answcring-his
challenge
withthesuggestion,
"Ifsomebody
wascbasing
you,youwould
be ableto climb
a tree."

457.Of thetwelve
wimesses
presented
by theDcfence,
otherthantheAccused
onlytwo- DZZ
andDCC- testified
thattheywentregularly
to thebureau
communal
aller
thekillings
began
in
Taba.
Thesetwowitnesses
contradicted
eachotheron whattheysawandheard.
Witness
DZZ,a
former
communal
policeman
currently
in detention
inRwanda,
testified
thathe heard
ofnocases
oftapeintheentire
commune
during
thisperiod.
Hetestified
thathewasalthebureau
communal
every
dayandthatnosexual
violence
tookplace
there.
Healsotestified
thatnocrimes
ofanysort
tookplace
at thebureau
communal
- a categorical
statement
which,
inthetight
ofalltheother
witnesses
whobavetestified
thatkillings
lookplaceat thebureau
communal,
is highly
irnplausible.
TheAccused
himself
testified
thatkillings
tookplaceal thebureau
communal.
Witness
DCC,whoiscurrently
indetention
in Rwanda,
alsotestified
thatkillings
tookplace
al
thebureau
communal.
Witness
DCCwasthedriver
of thecommune
during
thislime,andhe
testified
thathe never
heardthatviolence
wasperpetrated
against
womenin Taba.He denied
bringing
Alexia,
th~wifeofNtereye,
in thecommunal
vehicle
to thebureau
communal
andthen
toKinihira,
andhetestified
thatthisvehicle
hadbroken
downbelote
themassacres
started
Yet
Defence
Witness
DAXtestified
thatthecommunal
vehicle
wasin usebetween
AprilandJune.
Witness
PPalsotestitïed
thatshesawthedriver
inthisvehicle
within
thistimeframe.
Forthese
reasons
theChamber
doesnotaccept
thetestimony
of Witness
DZZandDCCwithregard
to
sexual
violence.

458.Mostof theDefence
witnesses
didnotgo to thebureau
communal
during
theperiod
from
7 April1994to theendof June1994.Witness
DCX,whotestified
thathe didhothearany
mention
ofsexual
violence,
onlywenttothebureau
communal
twolimes
during
thisperiod,
for
personal
reasons,
andpassed
by thebureau
several
times.
Witness
DEEX,a Tutsiwoman,
who
testified
thatshewentonceto thebureau
communal,
didhearthatwomen
werebeingraped
by
thelnterahamwe
before
theywerekilled.
Theother
Defence
witnesses
whotestified
thattheyhad
notheardanymention
ofsexual
violence
stated
thattheydidnotgoto thebureau
communal
at
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anytimeafterthekillings
started.
Witness
DBB,Witness
DAX,Witness
DAAX,Witness
DIX,
Wimess
DJX,Witness
DFXandWitness
Matata
neverwentto thebureau
commun~al
during
this
period.
Witness
DAAXandWitness
Matata,
who wascalledas an expert,
werehOtin the
commune
of Tabaduring
thisperiod,
andWimcss
DBBwasin hiding
after17 April1994.The
Chamber
considers
thatthesewitnesses
werehOtin a position
to knowwhatoccurred
at the
bureau
communal.
By theirownaccounts
noneof them,withtheexception
of Witness
DAAX,
hadanyconversation
withtheAccused
regarding
whatwashappening
there.
Witness
DAAX,a
prefet,
testified
thathelostcontact
withtheAccused
after
18 April
1994,
belote
thekillings
began.
Thetestimony
ofthese
witnesses
therefore
doeshOtdiscredit
theevidence
presented
by
theProsecution
witnesses.

459.Withregard
to thetestimony
of theAccused,
theChamber
findsver
5, little
concrete
evidence
orargument
onsexual
violence
other
thanlaisbaredenial
thatitoccurred.
Theonly
specific
incident
referred
toby theAccused
ondirect
examination
wastheforced
undressing
and
parading
of Chantal,
which
he denied.
On examination
by theChamber,
theAccused
subsequently
referred
toother
incidents
anda statement
hewassaidtobavemadeoutside
theculturaI
center,
suggesting
thatit wouldbe difficult
fora person
standing
at theentrance
to seewhatwas
happening
inside,
andthatitwould
bedifficult
fora person
inside
lying
downtoseewhowasat
theentrance.
TheAccused
didhotassert
thatthiswasimpossible,
andthese
comments
wereruade
in anoffhand
manner
rather
thanasa serious
defence.
TheAccused
simply
stated
thatthere
was
verylittle
to sayabout
theallegations
of sexuai
violence,
thatunlike
thekillings
thiswas
impossible
andhotevenfordiscussion.

460.Facedwithfirst-hand
personal
accounts
fromwomenwho experienced
and witnessed
sexual
violence
in Tabaandat thebureau
communal,
andwhoswore
underoaththattheAccused
waspresent
andsawwhatwashappening,
theChamber
doesnotaccept
thestatement
ruadeby
theAccused.
TheAccused
insists
thatthecharges
arefabricated,
buttheDefence
hasoffered
the
Chamber
no evidence
to support
thisassertion.
There
is overwhelming
evidence
tothecontrary,
andtheChamber
doesnotaccept
thetestimony
of theAccused.
Thefindings
of theChamber
are
based
on theevidence
which
hasbeenpresented
in thistrial.
AstheAccused
flatly
denies
the
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occurrence
of sexualviolence
at the bureaucommunal,
he doesnot allowfor the possibility
that
the sexualviolencemay haveoccurredbut thathe was unawareof it.
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6. THE LAW
6.1 CumulativeCharges

461.In theamended
Indictment,
theaccused
is charged
cumulatively
withmorethanonecrime
in relation
to thesamesetsof facts,
in ailbutcount4. Forexample
theevents
described
in
paragraphs
12 to 23 of theIndictment
arethesubject
of threecounts
of theIndictment
- genocide
(count
1),complicity
in genocide
(count
2) andcrimes
against
humanity/extermination
(count
Likewise,
counts
5 and6 of theIndictment
charge
murder
as a crimeagainst
humanity
andmurder
as a violation
of common
article
3 of theGeneva
Conventions,
respectively,
in relation
to the
samesetof facts;
thesameis trueof counts
7 and8, andof counts
9 andI0,of tbelndictment.
Equally,
counts
11 (crime
against
humanity/torture)
and12 (violation
of common
article
3/cruel
trcatment)
relate
to thesameevents.
So do counts
13 (crime
against
bumanity/rape),
14 (crimes
against
humanity/other
inhumane
acts)and15 (violation
of commonarticle
3 andadditional
protocol
II/rape).

462.Thequestion
whicharisesat thisstageis whether,
if theChamber
is convinced
beyonda
reasonable
doubttbata givenfactual
allegation
setoutin theIndictment
hasbeenestablished,
it
mayfindtheaccused
guilty
of ailof thecrimes
charged
in relation
to those
factsoronlyone.The
reason
forposing
thisquestion
isthatit might
be argued
thattheaccumulation
of criminal
charges
offends
against
theprinciple
of double
jeopardy
or a substantive
nonbisin idemprinciple
in
criminal
Iaw.Thusan accused
wbois roundguiltyof bothgenocide
andcrimes
against
humanity
in relation
to thesamesetof factsmayarguethathe hasbeentwicejudged
forthesameoffence,
wbichis generally
considered
impermissible
in criminal
law.

463.TheChambernotesthatthisquestion
has beenposed,andanswered,
by theTrMChamber
of theICTYin thefirstcasebelote
thatTribunal,
TheProsecutor
v. DuskoTadidTrialChamber
II,confronted
withthisissue,
stated:
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"Inanyevent,
sincethisisa matter
thutwillonlybe relevant
insofar
asit rnight
affect
penalty,
it canbestbe dealtwithif andwhenmatters
of penalty
falltbrconsideration.
Whatcan,however,
be saidwithcertainty
is thatpenalty
cannot
be rnadeto depend
upon
whetheroffences
arisingfromthesarneconductare allegedcumulatively
or in the
alternative.
Whatis tobe punished
by penalty
is proven
crirninal
conduct
andthatwillnot
dependupontechnicalities
of pleading".
(Prosecutor
v. Tadi6,Decision
on Defence
Motion
on Forrnof theIndictment
at p. 10 (No.IT-94-l-T,
T.Ch.II,
14 Nov,1995)

464.In thatcase,whenthematterreached
thesentencing
stage,
theTrialChamber
dealtwith
thernatter
of cumulative
criminal
charges
by imposing
concurrent
sentences
foreachcumulative
charge.
Thus,forexample,
in relation
to oneparticular
beating,
theaccused
received
7 years’
imprisonrnent
forthebeating
as a crimeagainst
humanity,
anda 6 yearconcurrent
sentence
tbr
thesamebeating
as a violation
of thelawsor customs
of war.

465.TheChamber
takesduenoteof thepractice
of theICTY.Thispractice
wasalsofollowed
in theBarbie
case,wheretheFrench
Cour«leCassation
heldthata single
eventcould
be qualified
bothas a crimeagainst
7’~
humanity
andas a warcrime.

466.It is clearthatthepractice
of concurrent
sentencing
ensures
thattheaccused
is nottwice
punished
forthesameacts.Notwithstanding
thisabsence
of prejudice
to theaccused,
it is still
necessary
to justify
theprosecutorial
practice
of accumulating
criminal
charges.

467.TheChambernotesthatin CivilLawsystems,
including
thatof Rwanda,
thereexistsa
principle
knownas concours
ideald’infractions
whichpermits
multiple
convictions
forthesarne
actundercertaincircurnstances.
Rwandanlaw allowsmultiple
convictions
in the foUowing
circumstances:

79

Judgment
of 20 December
1985,Bulletin
«tesarretsde la Courde Cassation,
1985,p. I038e.s)
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Codepénaldu Rwanda:Chapitre
VI - Du concours
d’infractions:

Article
92.-Il y a concours
d’infractions
lorsque
plusieurs
infractions
ontétécommises
parle mêmeauteur
sansqu’une
condamnation
soitintervenue
entrecesinfractions.

Article
93.-Ily concours
idéal:
1° lorsquele fait uniqueau pointde vue matérielest susceptible
de plusieurs
qualifications;
2° lorsque
l’action
comprend
desfaitsqui,constituant
desinfractions
distinctes,
sontunis entreeux commeprocédant
d’uneintention
délictueuse
uniqueou
commeétantlesunsdescirconstances
aggravantes
desautres.

Seront
seules
prononcées
dansle premier
caslespeines
déterminées
parla qualification
la plussévère,
dansle second
caslespeines
prévues
pourla répression
del’infraction
la
plusgrave,
maisdontle maximum
pourra
êtrealorsélevéde moitié.

468.On thebasisof national
andinternational
lawandjurisprudence,
theChamber
concludes
thatitisacceptable
to convict
theaccused
oftwooffences
in relation
to thesamesetoffactsin
thefollowing
circumstances:
(i)wheretheoffences
havedifferent
elements;
or (2)where
provisions
creating
theoffences
protect
different
interests;
or(3)where
it is necessary
to record
a conviction
forbothoffences
in orderfullyto describe
whattheaccused
did.However,
the
Chamber
findsthatit is notjustifiable
to convict
an accused
of twooffences
in relation
to the
samesetof factswhere(a)oneoffence
is a lesser
included
offence
of theother,
forexample,
murder
andgrievous
bodily
harm,robbery
andtheft,
or rapeandindecent
assault;
or (b)whereone
offence
charges
accomplice
liability
andtheotheroffence
charges
liability
as a principal,
e.g.
genocide
andcomplicity
in genocide.

469.HavingregardtoitsStatute,
theChamber
believes
thattheoffences
undertheStature
genocide,
crimes
against
humanity,
andviolations
of article
3 common
to theGeneva
Conventions
andof Additional
Protocol
II - havedifferent
elements
and,moreover,
areintended
to protect
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different
interests.
Thecrimeof genocide
exists
to protect
certain
groups
frcmextermination
or
attempted
extermination.
Theconcept
of crimesagainsthumanity
existsto protectcivilian
populations
from persecution.
The idea of violations
of article3 commonto the Geneva
Conventions
andof Additional
Protocol
II is to protect
non-combatants
fromwarcrimes
in civil
war.Thesecrimes
havedifferent
purposes
andare,therefore,
neverco-extensive.
Thusit is
legitimate
to charge
thesecrimesin relation
to thesamesetof facts.
It may,additionally,
depending
on thecase,be necessary
to record
a conviction
formorethanoneof theseoi"fences
in
orderto reflect
whatcrimes
an accused
committed.
If,forexample,
a general
ordered
thata!l
prisoners
of warbelonging
to a particular
ethnic
groupshould
be killed,
withtheintent
thereby
to eliminate
thegroup,
thiswouldbe bothgenocide
anda violation
of common
article
3, although
notnecessarily
a crimeagainst
humanity.
Convictions
forgenocide
andviolations
of common
article
3 wouldaccurately
reflect
theaccused
general’s
course
of conduct.

:470.Conversely,
theChamber
doesnotconsider
thatanyof genocide,
crimes
against
hurnanity,
andviolations
of article
3 cornmon
to theGeneva
Conventions
andof Additional
Protocol
II are
lesser
included
formsof eachother.
TheICTRStatute
doesnotestablish
a hierarchy
of norms,
but
rather
ailthreeoffences
arepresented
on an equalfooting.
Whilegenocide
maybe considemd
the
gravest
crime,
thereisno justification
in theStatute
forfinding
thatcrimes
against
humanity
or
violations
of common
article
3 andadditional
protocol
II arein ailcricurnstances
alternative
charges
to genocide
andthuslesser
included
offences.
As stated,
anditisa related
point,
these
offences
havedifferent
constituent
elements.
Again,thisconsideration
rendersmultiple
convictions
forthese
offences
in relation
to thesamesetof factspermissible.

196

6.2.Individual
criminal
responsibility
(Article
6 of theStatute)

471.TheAccused
is charged
underArticle
6(l)of theStatute
of theTribunal
withindividual
criminal
responsibility
forthecrimes
alleged
in theIndictment.
Withregard
to Counts
13,14 and
15on sexual
violence,
theAccused
ischarged
additionally,
oralternatively,
underArticle
6(3)
theStatute.
In theopinion
of theTribunal,
Articles
6(1)and6(3)address
distinct
principles
criminal
liability
andshould,
thêrefore,
be considered
separately.
Article
6(1)setsforth
thebasic
principles
of individual
criminal
liability,
whichareundoubtedly
commonto mostnational
criminal
jurisdictions.
Article
6(3),by contrast,
constitutes
something
of an exception
to the
principles
articulated
inArticle
6(1),
as it derives
frommilitary
law,namely
theprinciple
ofthe
liability
of a commander
fortheactsof hissubordinates
or "command
responsibility"i

472. Article
6(1)provides
that:

"A personwhoplanned,
instigated,
ordered,
committed
or otherwise
aidedand
abetted
in theplanning,
preparation
or execution
ofa crimereferred
to inarticles
2 to4 ofthepresent
Statute,
shallbe individually
responsible
forthecrime".

Thus,in addition
to responsibility
as principal
perpetrator,
theAccused
canbe heldresponsible
forthecriminal
actsof others
whereheplanswiththem,instigates
them,orders
themor aidsand
abetsthemto commit
thoseacts.

473.Thus,Article
6(1)coversvarious
stagesof thecommission
of a crime,ranging
fromits
initial
planning
toitsexecution,
through
itsorganization.
However,
theprinciple
of individual
criminal
responsibility
as provided
forin Article
6(1)implies
thattheplanning
or preparation
the crimeactually
leadsto its commission.
Indeed,theprinciple
of individual
criminal
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responsibility
foran attempt
to commit
a crimeobtained
onlyin caseof genocide
’~°.Conversely,
thiswouldmeanthatwithrespect
to anyotherformof criminal
participation
and,-in
particular,
thosereferred
to in Article
6(1),theperpetrator
wouldincurcriminal
responsibility
onlyif the
offencewerecompleted.

474.Article
6 (1)thusappears
to be in accordwiththeJudgments
of theNuremberg
Tribunal
whichheldthatpersons
otherthanthosewhocommitted
thecrime,
especially
thosewhoordered
it,couldincur
individual
criminal
responsibility.

475.TheInternational
LawCommission,
in Article
2 (3)of theDraftCodeof CrimesAgainst
thePeaceandSecurity
of Mankind,
reaffirmed
theprinciple
of individual
responsibility
forthe
riveformsof participation
deemed
criminal
referred
to in Article
6 (1)andconsistently
included
thephrase
"which
in factoccurs",
withtheexception
of aiding
andabetting,
whichis akinto
complicity
andtherefore
implies
a principal
offence.

476.Theelements
of theoffences
or, morespecifically,
theformsof participation
in the
commission
ofoneofthecrimes
under
Articles
2 to 4 of theStatute;
as stipulated
in Article
6 (1)
of thesaidStatute,
theirelements
areinherent
in theformsof participation
perse whichrender
theperpetrators
thereof
individually
responsible
forsuchcrimes.
Themoralelement
is reflected
in thedesire
of theAccused
thatthecrimebe in factcommitted.

477.In thisrespect,
theInternational
Criminal
Tribunal
fortheformer
Yugoslavia
foundin the
Tadidcasethat:
"a person
mayonlybe criminaliy
responsible
forconduct
whereitisdetermined
thathe knowingly
participated
in thecommission
of an offence"
andthat"his
participation
directly
andsubstantially
affected
thecommission
of thatoffence
through
’’81
supporting
theactual
commission
before,
during,
or after
theincident.

80 SeeVirginia
Morris& Michael
P. Scharpf,
Ibid.,p.235
~u Para.692,page270, The Prosecutor
v. DuskoTadid,CaseNo. IT-94-I-T,
7 May 1997,ICTY.

.2g//
198

478.This]ntent
canbe inferred
froma certain
numberof facts,as concerns
gcnocide,
crimes
against
humanity
andwarcrimes,
forinstance,
fromtheirmassive
and/orsystematic
nature
or
theiratrocity,
to be considered
b/J?ain thejudgment,
in theTribunal’s
findings
on thelaw
applicable
to eachof thethreecrimes
whichconstitute
itsratione
materiae
jurisdiction.

479.Therefore,
as canbe seen,theformsof participation
referred
to in Article
6 (I),cannot
tendertheirperpetrator
criminally
lianewherehe didnotactknowingly,
andevenwherehe
should
havehadsuchknowledge.
Thisgreatly
differs
fromArticle
6 (3)analyzed
herebelow,
whichdoeshotnecessarily
require
thatthesuperior
actedknowingly
to render
himcriminally
liane;
it suffices
thathe hadreason
to knowthathissubordinates
wereaboutto commit
or had
committed
a crimeandfailed
to takethenecessary
or reasonable
measures
to prevent
suchacts
or punish
theperpetrators
thereof.
In a way,thisis liability
by omission
or abstention.

480.Thefirstformof liability
setforthin Article
6 (I)is planning
of a crime.
Suchplanning
is similar
to thenotion
ofcomplicity
in Civillaw,or conaT~iracy
underCommon
law,as stipulated
in Article
2 (3)oftheStatute.
Butthedifference
is thatplanning,
unlike
complicity
or plotting,
can be an actcommitted
by oneperson.
Planning
can thusbe defined
as implying
thatoneor
several
persons
contemplate
designing
thecommission
of a crimeat boththepreparatory
and
execution
phases.

481.Thesecond
forrnofliability
is ’incitation’
(inthefrench
version
of theStature)
to commit
a crime,
reflected
in theEnglish
version
of Article
6 (I)by thewordinstigated.
In English,
it
seemsthewordsincitement
andinstigation
aresynonymous
s2.Furthermore,
tbeword"instigated"
or "instigation"
is usedto refertoincitation
in severaI
other
instruments
s3.However,
in certain

82 See,for example,
the"Lexique
Anglais-Français
(principalement
juridique)
of theCouncil
of Europe,
Strasbourg,
January1997,whichtranslates
"incitement"
by incitation,
instigation
ou provocation
or the
"Dictionnaire
Français/Anglais"
Larousse,
or the"Dictionnaire
Francais/Anglais"
SuperSeniorRobertCollins.
83 Article
6 oftheNuremberg
Charter,
Article
7(1)oftheICTYStatute
andArticle
2(3)(b)
ofthe
Codeof CrimesAgainstthePeaceand the Security
of Mankind.
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legal
sa.
systems
and,underCivillaw,in particular,
thetwoconcepts
areverydifferent
Furthermore,
andevenassuming
thatthetwowordsweresynonymous,
thequestion
wouldbe to
knowwhether
instigation
underArticle
6 (1)mustinclude
thedirect
andpublic
elements,
required
forincitement,
particularly,
incitement
to commit
genocide
(Article
2 (3)(c)
of
Statute)
which,
inthisinstance,
translates
incitation
intoEnglish
as"incitement"
andnolonger
"instigation".
Sorne
people
areofthatopinion
ss.TheChamber
alsoaccepts
thisinterpretation
86

482.Thatsaid,
theformofparticipation
through
instigation
stipulated
in Article
6 (1)ofthe
Stature,
involves
prompting
another
to commit
an offence;
butthisis different
fromincitement
inthatitispunishable
onlywhere
itteads
totheactual
commission
ofanoffence
desired
bythe
87.
instigator

483.By ordering
thecommission
of oneof thccrimcs
referred
to in Articles
2 to 4 of thc
Statute,
a person
alsoincurs
individual
criminal
responsibility.
Ordering
implies
a superiorsubordinate
relationship
between
theperson
giving
theorder
andtheoneexecuting
it.Inother
words,
theperson
ina position
ofauthority
usesitto convinee
another
to commit
an offence.
In
certain
legalsystems,
incIuding
thatof Rwanda
sg ordering
is a formof complicity
through
instructions
given
tothedirect
perpetrator
ofanoffence.
Regarding
theposition
ofauthority,
the
Chamber
considers
thatsometimes
it canbejusta question
oftact.

84 Sec,forinstance,
Article
91 oftheRwandan
PenalCode,quoted
andanaIyzed
aboveunderChapter
6.3.2.
85SeeVirginia
Morris
andMichael
P.Scharpt;
Ibid.
p.239.
Comments
onArticle
2 (3)(f)
oftheDraft
on Crimes
Against
thePeaceandtheSecurity
of Mankind
by theInternational
LawCommission,
whicharticle
considers
incitcment
tocommit
a crime
inthesamewayasArticle
6(I) oftheTribunaI’s
Statute.
86Seeinj?a
thefindings
oftheChamber
onthecrime
ofdirect
andpublic
incitement
tocommit
genocide.
87Onthisissue,
alsosecinfra
thefindings
ofthcChamber
onthecrime
ofdirect
andpublic
incitement
to
commit
genocide.
88SeeArticle
91ofthePenalCode,in"Codes
et LoisduRwanda",
Université
nationale
du Rwanda,
31
December
1994update,
Volume
I, 2ndedition:
1995,p.395.
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484.Article
6 (1)declares
criminally
responsible
a person
who"(...)
or otherwise
aided
abetted
in thcplanning,
preparation
or execution
of a crimereferred
to in Articles
2 to 4 (...)".
Aidingandabetting,
whichmay appearto be synonymous,
are indeeddifferent.
Aidingmeans
givingassistance
to someone.
Abetting,
on the otherhand,wouldinvolvefacilitating
the
commission
of an actby beingsympathetic
thereto.
Theissuehereis to whether
theindividual
criminal
responsibility
provided
forin Article
6(1)is incurred
onlywheretherewasaiding
and
abetting
at thesamerime.TheChamber
is of theopinion
thateither
aiding
or abetting
aloneis
sui-’ficient
totender
theperpetrator
criminally
liable.
Inbothinstances,
itisnotnecessary
forthe
personaiding
or abetting
another
to commit
theoffence
to be present
during
thecommission
of
e,,,,-, thecrime.

485.TheChamberfindsthat,in manylegalsystems,
aidingand abetting
constitute
actsof
complicity.
However,
thoughakinto theconstituent
elements
of complicity,
théythemselves
constitute
onuof thecrimes
mferred
to in Articles
2 to 4 of theStature,
particularly,
genocide.
TheChamber
is consequently
oftheopinion
thatwhendealing
witha personAccused
of having
aidedandabetted
in theplanning,
preparation
andexecution
of genocide,
it mustbe proven
that
sucha person
didbavethespecific
intent
to commit
genocide,
namely
that,he or sheactedwith
theintent
to destroy
in whole
or in part,
a national,
ethnical,
raciat
orreligious
group,
assuch;
whereas,
as stated
supra,
thesamerequirement
’v~.
is notneeded
forcomplicity
in genocide

486.Article6(3)of the Statute
dealswiththeresponsibility
of thesuperior,
or command
responsibility.
Thisprinciple,
whichderivesfromthe principle
of individual
criminal
responsibility
as applied
in theNuremberg
andTokyotrials,
wassubsequently
codified
in Article
86 of theAdditional
Protocol
I to theGeneva
Conventions
of 8 Junei97%

487. Article
6 (3)stipulates
that:
"Thefactthatanyoftheactsreferred
to inArticles
2 to4 of thepresent
Statute
wascommitted
by a subordinate
doesnotrelieve
hisor bersuperior
of criminal

s9Secinfra
thefindings
oftheChamber
onthecrime
ofdirect
andpublic
incitement
tocommit
genocide.
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responsibility
if heor sheknewor hadreason
toknowthatthesubordinate
was
aboutto commit
suchactsor haddoncso andthesuperior
failed
to takethe
necessary
andreasonable
measures
to prevent
suchactsor to punishthe
perpetrators
thereof".

488.Therearevarying
viewsregarding
theMep~srearequired
forcommand
responsibility.
According
tooneviewitderives
froma legal
ruleofstrict
liability,
thatis,thesuperior
is
criminally
responsible
foractscommitted
byhissubordinate,
without
itbeing
necessary
toprove
thecriminal
intent
ofthesuperior.
Another
viewholds
thatnegligence
which
issoserious
asto
betantamount
to consent
orcriminal
intent,
isa lesser
requirement.
Thus,
the"Commentary
on
theAdditional
Protocols
of 8 June1977to theGeneva
Conventions
of 12 August
1949"stated,
inreference
toArticle
86 oftheAdditional
Protocol
I,andthemensrearequimment
forcommand
responsibility
that:
"[...]
thenegligence
mustbesoserious
that
itistantamount
tocnalicious
intent,
apartfromanytinkbetween
theconduct
in question
andthedamage
thattook
place.
Thiselement
incriminal
lawisfarfrombeing
clarified,
butitisessential,
since
itispmcisely
onthequestion
ofintent
that
thesystem
ofpenal
sanctions
in
the~.
’’’~
Conventions
isbased

489.TheChamber
holds
thatit isnecessary
to recall
thatcriminal
intent
isthemoral
element
required
foranycrimeandthat,where
theobjective
is to ascertain
theindividual
criminal
responsibility
ofa person
Accused
ofcrimes
falling
within
thejurisdiction
oftheChamber,
such
as genocide,
crimesagainst
humanity
andviolations
of Article
3 Common
to theGeneva
Conventions
andofAdditionaI
Protocol
IIthereto,
itiscertainly
proper
toensure
thatthere
has
beenmalicious
intent,
or,atleast,
ensure
thatnegligence
wassoserious
astobe tantamount
to
acquiescence
or evenmalicious
intent.

9~)Claude
Pilloud
etal.,
"Commentary
ontheAdditional
Protocols
of8 June
I977
totheGeneva
Conventions
o f 12August
1949",
1987,
p.1036.

202
490.Astowhether
theformofindividual
criminal
responsibility
referred
toArticle
6 (3)ofthe
Statute
applies
topcrsons
inpositions
ofbothmilitary
andcivilian
authority,
itshould
benoted
thatduring
theTokyo
trials,
certain
civilian
authorities
wereconvicted
ofwarcrimes
under
this
principle.
Hirota,
former
Foreign
Minister
ofJapan,
wasconvictcd
ofatrocities
- including
mass
rape- committed
in the"rape
ofNanking",
under
a count
which
charged
thathe had" recklessly
disregarded
their
legaldutyby virtue
of theiroffices
to takeadequate
stepstosecure
the
observance
andprevent
breaches
of theiawandcustoms
of war".The
TokyoTribunal
heldthat:

"Hirota
wasderelict
inhisdutyinnotinsisting
before
theCabinet
thatimmediate
action
betaken
toputanendtotheatrocities,
failing
anyother
action
open
tohim
tobringaboutthesameresult.
Hewascontent
torelyon assurances
whichhe
knewwerenotbeingimplemented
whilehundreds
of murders,
violations
of
women,
andothcr
atrocities
werebeingcommitted
daily.
Hisinaction
amounted
tocriminal
negligence".

Itshould,
however,
benoted
thatJudge
R{5Iing
strongly
dissented
flomthistïnding,
andheldthat
Hirota
should
havebeenacquitted.
Conceming
theprinciple
ofcommand
responsibility
asapplied
toa civilian
leader,
Judge
RNing
stated
that:

"Generally
speaking,
a Tribunal
shouldbe verycareful
in holding
civil
government
officiais
responsible
forthebehaviour
of thearmyin thefield.
Moreover,
theTribunal
ishemtoapply
thegeneral
principles
ofIawastheyexist
withrelation
totheresponsibility
for’omissions’.
Considerations
ofbothlawand
policy,
ofbothjustice
andexpediency,
indicate
thatthisresponsibility
should
onlyberecognized
ina veryrestricted
sense".

491.TheChamber
therefore
finds
thatin thecaseofcivilians,
theapplication
oftheprinciple
ofindividuaI
criminal
responsibility,
enshrined
inArticle
6 (3),tocivilians
remains
contentious.
Against
thisbackground,
theChamber
holds
thatitisappropriate
toassess
ona casebycasebasis
thepowerof authority
actualty
devolved
upontheAccused
in orderto determine
whether
or
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not he had the powerto takeail necessary
and reasonable
measuresto preventthe commission
of
theallegedcrimesor to punishtheperpetrators
thereof.

pe.,,,~..
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6.3.Genocide
(Article
2 oftheStatute)
6.3.1.Genocide

492.Article
2 of theStatute
stipulates
thattheTribunal
shallhavethepowerto prosecute
persons
responsible
forgenocide,
complicity
to commit
genocide,
direct
andpublic
incitement
to
commitgenocide,
attemptto commitgenocide
andcomplicity
in genocide.

493.In accordance
withthesaidprovisions
of theStatute,
theProsecutor
hascharged
Akayesu
withtbecrimeslegally
defined
as genocide
(count1),complicity
in genocide
(count2)
incitement
to commitgenocide
(count4).

Crimeof Genocide,
punishable
underArticle2(3)(a)theStatute

494.The definition
of genocide,
as givenin Article
2 of theTribunal’s
Statute,
is taken
verbatim
fromArticles
2 and3 of theConvention
on thePrevention
andPunishment
of theCrime
of Genocide
(the"Genocide
Convention")
9~.Il states:

"Genocide
meansanyof thefollowing
actscommitted
withintent
to destroy,
in wholeor
inpart,
a national,
ethnical,
racial
orreligious
group,
as such:
(a)

Killingmembers
of thegroup;

(b)

Causing
seriousbodilyor mentalbarmto members
of tbegroup;

(c)

Deliberately
inflicting
on thegroupconditions
of lifecalculated
to bring

about
itsphysical
destruction
in wholeor inpart;
(d)

Imposing
measures
intended
to prevent
birthswitbin
thegroup;

91 TheConvention
on thePrevention
and Punishment
oftheCrimeof Genocide
was adopted
by theUnited
NationsGeneralAssembly,
on 9 DecemberI948.

/
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(e) Forcibly
transferring
chiklren
of thegroupto another
group."

495.The Genocide
Convention
is undeniably
considered
partof customary
international
law,
as canbe seenin theopinion
of theInternational
Courtof Justice
on theprovisions
of the
Genocide
Convention,
andas wasrecalled
by theUnited
Nations’
Secretary-General
in hisReport
on theestablishment
9:.
of theInternational
Criminal
Tribunal
fortheformer
Yugoslavia

496. The ChambernotesthatRwandaacceded,
by legislative
decree,to the Convention
on
Genocide
on 12 Febmary
1975
’»3.Thus,punishment
ofthecrimeof genocidê
didexistin Rwanda
in 1994,at thetimeof theactsalleged
in theIndictment,
andtheperpetrator
waslianeto be
brought
beforethecompetent
courtsof Rwanda
to answer
forthiscrime.

497.Contraty
to popular
belief,
thecrimeof genocide
doesnotimplytheactual
extermination
of groupin itsentirety,
butis understood
as suchonceanyoneof theactsmentioned
in Article
2(2)(a)
through
2(2)(e)
is committed
withthespecific
intent
to destroy
"inwholeor in
national,
ethnical,
racial
or religious
group.

498.Genocide
is distinct
fromothercrimes
inasmuch
as it embodies
a special
intentor dolus
special&.
Special
intent
ofa crimeis thespecific
intention,
required
asa constitutive
element
of
thecrime,
whichdemands
thattheperpetrator
clearly
seeksto produce
theactcharged.
Thus,the
special
intent
inthecrime
ofgenocide
liesin "theintent
todestroy,
inwhole
or inpart,
a national,
ethnical,
racial
or religious
group,
assuch".

499. Thus,fora crimeof genocide
to havebeencommitted,
it is necessary
thatoneof theacts

92Secretary
General’s
Report
pursuant
toparagraph
2 ofresolution
808(I993)
oftheSecurity
Council,
3 May1993,
S/25704.
93Legislative
Decree
of12February
1975,
Oflïcia[
Gazette
oftheRepublic
ofRwanda,
1975,
p.230.
Rwanda
acceded
totheGenocide
Convention
butstated
that
itshall
notbebound
byArticle
9 ofthis
Convention.
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listed
under
Article
2(2)oftheStature
becommitted,
thattheparticnlar
actbecommitted
against
a specifically
targeted
group,
itbeing
a national,
ethnical,
racial
ormligious
group.
Consequently,
inorder
toclarify
theconstitutive
elements
ofthecrime
ofgenocide,
theChamber
willfirst
state
itsfindings
ontheactsprovided
forunder
Article
2(2)(a)
through
Article
2(2)(e)
ofthe
thegroups
protected
by theGenocide
Convention,
andthespecial
intent
or dolusspecialis
necessary
forgenocide
totakeplace.

Killing
members
of thegroup(paragraph
(a)):

500.Withregard
to Article
2(2)(a)
of theStatute,
likein theGenocide
Convention,
Chamber
notes
thatthesaidparagraph
states
"meurtre"
in theFrench
version
whiletheEnglish
version
states
"killing".
TheTrial
Chamber
isoftheopinion
thattheterm"killing"
usedinthc
English
version
istoogeneraI,
since
itcould
ver,/well
include
bothintentional
andunintentional
homicides,
whereas
theterre
"meurtre",
usedintheFrench
version,
ismoreprecise.
Itisaccepted
thatthere
is murder
whendeath
basbeencaused
withtheintention
to do so,as provided
for,
incidentally,
in thePenalCodeof Rwanda
which
stipulates
in itsArticle
311that"Homicide
committed
withintent
tocause
death
shall
be treated
asmurder".

501.Giventhepresumption
of innocence
oftheaccused,
andpursuant
tothegeneral
principles
of criminal
law,theChamber
holdsthattheversion
morefavourable
totheaccused
should
be
upheld
andfinds
thatArticle
2(2)(a)
oftheStatute
mustbeinterpreted
inaccordance
with
definition
ofmurder
giveninthePenal
Codeof Rwanda,
according
to which
"meurtre"
(killing)
is homicide
committed
withtheintent
tocause
death.
TheChamber
notes
inthisregard
thatthe
travauxpréparatoires
oftheGenocide
Convention
94,showthattheproposal
bycertain
delegations
thatpremeditation
bemadea necessary
condition
forthere
tobegenocide,
wasrejected,
because
somedelegates
deemed
it unnecessary
forpremeditation
tobemadea requirement;
in their

94

Summary
Records
ofthemeetings
oftheSixth
Comminee
oftheGeneral
Assernbly,
21September-I0
December
1948,
Official
Records
oftheGeneral
Assembly.

207
opinion,
by itsconstitutive
physical
elements,
theve,’ycrimeof genocide,
necessarily
entails
premeditation.

Causingseriousbodilyor mentalharm to membersof the group(paragraph
b)

502.Causing
serious
bodily
or mentalharmto members
of thegroupdoesnotnecessarily
mean
thattheharmis permanent
andirremediable.

503.In the AdolfEichmanncase,who was convicted
of crimesagainstthe Jewishpeople,
[

genocide
underanother
legaldefinition,
theDistrict
Courtof Jemsalem
stated
in itsjudgment
of
12 December
1961,thatserious
bodilyor mentalharmof members
of thegroupcan be caused

" by theenslavement,
starvation,
deportation
andpersecution
[...]andby their
detention
in ghettos,
transit
campsandconcentration
campsin conditions
which
weredesigned
to causetheirdegradation,
deprivation
of theirrights
as human
beings,
"’~5.
andto suppress
themandcausetheminhumane
suffering
andtorture

504.Forpurposes
of interpreting
Article
2 (2)(b)of theStatute,
theChamber
takesserious
bodily
or mental
harm,without
limiting
itself
thereto,
to meanactsof torture,
be theybodily
or
mental,
inhumane
or degrading
treatment,
persecution.

Deliberately
inflicting
on thegroupconditions
of lifecalculated
to bringaboutitsphysical
destruction
in wholeor in part(paragraph
c):

505. TheChamber
holdsthattheexpression
deliberately
inflicting
on thegroupconditions
of

A torney
General
oftheGovernment
ofIsrael
vs.Adolph
Eichmann",
"District
Court"
ofJerusalem,
12December
196I,
q uoted
inthe"TheInternational
LawReports’,
vol.
36,1968,
p.340.
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lirecalculated
tobringaboutitsphysical
destruction
in wholeor in part,
shouId
be construed
as
themethods
of destruction
by whichtheperpetrator
doesnotimmediately
killthemembers
of the
group,
butwhich,
ultimately,
seektheirphysical
destruction.

506.Forputposes
of interpreting
Article
2(2)(c)
of theStatute,
theCbamber
is of theopinion
thatthemeans
of deliberate
inflicting
onthegroup
conditions
of lifecalculated
to bring
about
its
physical
destruction,
in wholeor part,include,
interalia,subjecting
a groupof people
to a
subsistence
diet,systematic
expulsion
fromhomesandtheinduction
of essential
medical
services
belowminimumrequirement.

Imposingmeasuresintendedto preventbirthswithinthe group(paragraph
d):

507.Forpurposes
of interpreting
Article
2(2)(d)
of theStatute,
theChamber
holdsthat
measures
intended
to prevent
births
within
thegroup,
should
be construed
as sexual
mutilation,
thepractice
of sterilization,
forced
birthcontrol,
separation
of thesexesandprohibition
of
marriages.
In patriarchal
societies,
wheremembership
of a groupis determined
by theidentity
of
thefather,
an example
of a measure
intended
to prevent
births
within
a groupis thecasewhere,
during
rape,a womanof thesaidgroupis deliberately
impregnated
by a manof another
group,
withtheintent
to havehergivebirthto a childwhowillconsequently
notbelong
toitsmother’s
group.

508.Furthermore,
theChamber
notesthatmeasures
intended
to prevent
birthswithin
thegroup
maybe physical,
butcanalsobe mental.
Forinstance,
rapecanbe a measure
intended
to prevent
birthswhentheperson
rapedrefuses
subsequently
to procreate,
in thesamewaythatmembers
of a groupcanbe ied,through
threats
or trauma,
notto procreate.

Forcibly
transferring
children
of the groupto anothergroup(paragraph
e)
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509¯Withrespect
to forcibly
transferring
children
of thegroupto another
group,theChamber
is of theopinion
that,asin thecaseof measures
intended
to prevent
births,
theobjective
is not
onlyto sanction
a direct
actof forcible
physical
transfer,
butalsoto sanction
actsofthreats
or
trauma
wbichwouldleadto theforcible
transfer
of children
fromonegroupto another.

510.Sincethespecial
intent
to commit
genocide
liesin theintent
to "destroy,
in wholeor in
part,
a national,
ethnical,
facial
orreligious
group,
assucb",
itisnecessary
toconsider
a definition
of thegroupas such.ArticIe
2 of theStatute,
justliketheGenocide
Convention,
stipulates
four
typesof victim
groups,
namely
national,
ethnical,
racial
or religious
groups.

51 I. On reading
through
thetravauxprdparatoires
of theGenocide
Convention
~6,it appears
thatthecrimeof genocide
wasallegedly
perceived
as targeting
only"stable"
groups,
constituted
in a permanent
fashion
andmembership
of whichis determined
by birth,
withtheexclusion
ofthe
more"mobile"
groups
whichonejoinsthrough
individuai
voluntary
commitment,
suchas political
andeconomic
groups.
Therefore,
a common
criterion
in thefourtypesof groups
protected
by the
GenocideConventionis that membership
in such groupswouldseem to be normallynot
challengeable
by itsmembers,
whobelong
toitautomatically,
by birth,
in a continuous
andoften
irrernediable
manner.

512.Basedon theNottebohm
declszon
~) rendered
by the International
Courtof Justice,
the
Chamber
holdsthata national
groupis defined
as a collection
of people
whoareperceived
to
sharea legalbondbasedon common
citizenship,
coupled
withreciprocity
of rights
andduties.

513.An ethnicgroupis generally
definedas a groupwhosemembers
sharea commonlanguage
orculture.

96 Summary
Records
of themeetings
of the S ixthCommittee
of the General
Assembly,
21 September
- 10
December1948,OfficialRecordsoftheGeneralAssembly.
97International
Courtof Justice,
1995
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5 14.Theconventional
definition
of racial
groupis basedon thehereditary
physical
traits
often
idcntificd
witha geographica[
region,
irrespective
of linguistic,
cultural,
national
or religious
factors.

515.Thereligious
groupis onewhosemembers
sharethesainereligion,
denomination
or mode
of worship.

516. Moreover,the Chamberconsideredwhetherthe groupsprotectedby the Genocide
Convention,
echoed
inArticle
2 of theStatute,
should
be limited
to onlythefourgroups
expressly
mentioned
andwhether
theyshould
notalsoinclude
anygroupwhichis stable
andpermanent
like
thesaidfourgroups.
In otherwords,
thequestion
thatarises
iswhether
it wouldbe impossible
to
punish
thephysical
destruction
of a groupas suchundertheGenocide
Convention,
if thesaid
group,
ahhough
stable
andmembership
is by birth,
doesnotmectthedefinition
of anyoneof the
tourgroupsexpressly
protected
by theGenocide
Convention.
In theopinion
of theChamber,
it
is particularly
important
to respect
theintention
of thedrafters
of theGenocide
Convention,
whichaccording
to thetravatccpréparatoires,
waspatently
to ensure
theprotection
of anystable
andpermanent
group.

5 i7.As stated
above,
thecrimeof genocide
is characterized
by itsdolus»pecialis,
or special
intent,
which
liesinthefactthattheactscharged,
listed
inArticle
2 (2)of theStatute,
musthave
been"committed
withintent
to destroy,
in whole
or inpart,
a national,
ethnical,
racial
or religious
group,
as such.

518.Specialintentis a well-known
criminal
iaw conceptin the Roman-continental
Iegal
systems.
It is required
as a constituent
elementof certainoffences
anddemandsthatthe
perpetrator
havetheclearintent
to causetheoffence
charged.
According
to thismeaning,
speciai
intentis the key elementof an intentional
offence,
whichoffenceis characterized
by a
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psychological
’~s.
relationship
between
thephysical
result
andthemental
stateoftheperpetrator

519.As observed
by the representative
of Brazilduringthe travauxprdparatoires
of the
GenocideConvention,

"genocide
[is]characterised
by thefactor
of particular
intent
to destroy
a group.
Intheabsence
of thatfactor,
whatever
thedegree
of atrocity
of an actandhowever
similar
itmightbeto theactsdescribed
intheconvention,
thatactcould
still
not
be’
’’9
called
»
genocide.

520.Withregardto thecrimeof genocide,
theofl~nder
is culpable
onlywhenhe hascommitted
oneof theoffences
charged
underArticle
2(2)of theStature
withtheclearintent
to destroy,
wholeor in part,a particular
group.
Theoffendev
is culpable
because
he knewor should
have
knownthattheactcommitted
woulddestroy,
in wholeor in part,a group.

52 l. In concrete
terres,
foranyof theactscharged
underArticle
2 (2)of theStatute
to be
constitutive
eleméntof genocide,
the actmustbavebeencommitted
againstone or several
individuals,
becausesuchindividual
or individuals
weremembersof a specific
group,and
specifically
because
theybelonged
to thisgroup.
Thus,thevictim
is chosen
notbecause
of his
individual
identity,
butrather
on account
of hismembership
of a national,
ethnical,
racial
or
religious
group.
Thevictim
of theactis therefore
a member
of a group,
chosen
as such,which,
hence,meansthatthe victimof thecrimeof genocide
is thegroupitselfandnot onlythe
individual
ioo.
98Seeinparticular:
Roger
Merle
etAndré
Vitu,
" Traité
dedroit
criminel",
Cujas,
1984,
(first
edition,
1967),
p.723
etseg.
99Summary
Records
ofthemeetings
oftheSixth
Comminee
oftheGeneral
Assembly,
21September
10December
1994,
op.cit.,
p.109.
t0oConcerning
this
issue,
seeinparticular
Nehcmiah
Robinson,
"The
Genocide
Convention.
ItsOrigins
asInterpretation",
p.15,which
states
that
victims
asindividuals
"are
important
hotpersebutasmembers
ofthe
group
towhich
they
belong
".
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522.Theperpetration
of theactcharged
therefore
extends
beyond
itsactual
cofiamission,
for
example,
themurder
of a particular
individual,
fortherealisation
of an u lterior
motive,
whichis
to destroy,
in wholeor part,thegroupof whichtheindividual
is justoneelement.

523.On theissueof determining
theoffender’s
specific
intent,
theCbamber
considers
that
intent
is a mental
factor
whicbisdifficult,
evenimpossible,
to determine.
Thisis thereason
why,
in theabsence
of a confession
fromtheaccused,
hisintent
canbe inferred
froma certain
number
of presumptions
of fact.TheChamber
considers
thatitispossible
to deduce
tbegenocidal
intent
inherent
in a particular
actcharged
fromthegeneral
context
of theperpetration
of otherculpable
actssystematically
directed
against
thatsamegroup,
whether
theseactswerecommitted
by the
sameoffender
orby otbers.
Otherfactors,
suchas thescaleof atrocities
committed,
theirgeneral
nature,
in a region
or a country,
or furthermore,
thefactof deliberately
andsystematically
targeting
victims
on accountof theirmembership
of a particular
group,whileexcluding
the
members
of other
groups,
canenable
theCharnber
to in ferthegenocidal
intent
ofa particular
act.

524.TrialChamber
I of theInternational
Criminal
Tribunal
fortbe formerYugoslavia
also
stated
thatthespecific
intent
of thecrimeof genocide

" maybe inferred
froma number
of factssuchas thegeneral
political
doctrine
which
gaveriseto theactspossibly
covered
by thedefinition
in Article
4, or the
repetition
of destructive
anddiscriminatory
acts.Theintent
mayalsobe inferred
fromtheperpetration
of actswhichviolate,
or whichtheperpetrators
themselves
consider
to violatethe veryfoundation
of the group-actswhicharenot in
themseIves
covered
by thelistin Article
4(2)butwhicharecommitted
as part
the~.
’’~°
samepattern
of conduct

1oiInternational
CriminaI
Tribunal
lbrtheformer
Yugoslavia,
Decision
ofTrial
Chamber
1,Radovan
Karadzic,
Ratko
Mladic
case(Cases
Nos.
IT-95-5-R61
andIT-95-18-R61
),Consideration
oftheIndictment
within
thefi-amework
ofRule61oftheRules
ofProcedure
andEvidence,
paragraph
94.
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Thus,in thematter
brought
before
theInternational
Criminal
Tribunal
fortheformer
Yugoslavia,
thcTrialChamber,
in itsfindings,
roundthat

"thisintent
derives
fromthecombined
effect
of speeches
or projects
laying
the
groundwork
forandjustifying
theacts,fromthemassive
scaleof their
destructive
effectand from theirspecificnature,whichaims at undermining
what is
considered
tobethefoundation
of thegroup",
m2

6.3.2.Complicity
in Genocide

The Crimeof Complicity
in Genocide,
punishable
underArticle2(3)e)of the Stature

525.UnderArticle
2(3)e)
of theStatute,
theChamber
shallbavethepowerto prosecute
persons
who bavecommitted
complicity
in genocide.
The Prosecutor
has chargedAkayesuwithsucha
crimeundercount2 of theIndictment.

526. Principle
VIIof the"Nuremberg
Principles
’’m3reads

"complicity
in thecommission
of a crimeagainst
peace,
a warcrime,
or a crime
against
humanity
as setforthin Principle
VI is a crimeunderinternational
law."
Thus,participation
by complicity
in themostserious
violations
of international
humanitarian
iaw
wasconsidered
a crimeas earlyas Nuremberg.

1o2Ibid.
Paragraph
95.
Jo3"Principles
ofInternational
LawRecognized
intheCharter
oftheNuremberg
Tribunal
andinthe
Judgment
oftheTribunal,"
adopted
bytheInternational
LawCommission
oftheUnited
Nations,
1950.
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527.TheChamber
notesthatcomplicity
is viewed
as a formof criminal
participation
by ail
criminal
lawsystems,
notably,
undertheAnglo-Saxon
system
(orCommon
Law)andtheRomanContinental
system
(orCivil
Law).
Sincc
theaccomplice
to anoffence
maybedefined
assomeone
whoassociates
himself
in anoffence
committed
byanother
~m,compIicity
necessarily
implies
the
existence
ofa principal
offence.mS

528.According
to oneschool
of thought,
complicity
is ’bon’owed
criminality’
(criminalité
d’emprunt).
Inother
words,
theaccomplice
borrows
thecriminality
oftheprincipal
perpetrator.
By borrowed
criminality,
it should
beunderstood
thatthephysical
actwhich
constitutes
theact
ofcomplicity
doeshotbaveitsowninherent
criminality,
butrather
itborrows
thecriminality
of
theactcommitted
bytheprincipal
perpetrator
ofthecriminal
enterprise.
Thus,
theconduct
ofthe
accomplice
emerges
as a crimewhenthe crimehas beenconsummated
by the principal
perpetrator.
Theaccomplice
hasnotcommitted
an atttonomous
crime,
buthasmerely
facilitated
thecriminal
enterprise
committed
by another.

529.Therefore,
theissuebefore
theChamber
is whether
genocide
mustactually
be committed
in order
foranyperson
toberound
guilty
of complicity
ingenocide.
TheChamber
notes
that,
as
stated
above,
complicity
canonlyexistwhenthereis a punishable,
principal
act,in the
commission
of whichtheaccomplice
hasassociated
himself.
Complicity,
therefore,
implies
a
predicate
offence
committed
by someone
otherthantheaccomplice.
c"

530.Consequently,
theChamber
isof theopinion
thatinorder
foranaccused
to beround
guilty
ofcomplicity
ingenocide,
itmust,
first
ofail,beproven
beyond
a reasonable
doubt
thatthecrime

t°4The
Osborn’s
Concise
LawDictionary
defines
anaccomplice
as:"any
person
who,
either
asa principal
orasanaccessory,
hasbeen
associated
with
another
person
inthecommission
ofany
offence.",
Sweet
andMaxwell,
1993,
p.6
t05Itappears
from
thetravaux
préparatoires
oftheGenocide
Convention
that
only
complicity
inthe
completed
ofl~nce
ofgenocide
wasintended
forpunishment
andhotcomplicity
inanattempt
tocommit
genocide,
complicity
inincitement
tocommit
genocide
norcomplicity
inconspiracy
tocommit
genocide,
ailofwhich
were,
intheeyes
ofsome
states,
toovague
tobe
punishable
under
theConvention.
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of genocide
has,indeed,
beencommitted.

531.Theissuethence
is whether
a person
canbe triedforcomplicity
evenwheretheperpetrator
of theprincipal
offence
himself
hasnotbeingt,’ied.
UnderArticle
89 of theRwandan
PenalCode,
accomplices

"maybe prosecuted
evenwherethe perpetrator
maynot faceprosecution
for
personalreasons,such as double jeopardy,death, insanityor nonidentification"[uno
fficial
translation].

Asfaras theChamber
is aware,
ailcriminal
systems
provide
thatan accomplice
mayalsobe tried,
evenwheretheprincipal
perpetrator
of thecrimehasnotbeenidentified,
or where,
foranyother
reasons,
guiltcouldnotbe proven.

532.TheChamber
notesthatthelogicaIinference
fromtheforegoing
is thatan individuaI
cannot
thusbe boththeprincipal
perpetrator
of a particular
actandtheaccomplice
thereto.
An act
withwhichan accused
is beingcharged
cannot,
therefore,
be characterized
bothas an actof
genocide
andan actof complicity
in genocide
as pertains
to thisaccused.
Consequently,
sincethe
twoaremutually
exclusive,
thesameindividual
cannot
be convicted
of bothcrimes
forthesame
act.

533.As regards
thephysical
elements
of complicity
in genocide
(ActusReus),threeformsof
accomplice
participation
are recognized
in mostcriminal
CivilLaw systems:
complicity
by
instigation,
complicity
by aiding
andabetting,
andcomplicity
by procuring
means
m6.It should
be
notedthattheRwandan
PenalCodeincludes
twootherformsof participation,
namely,
incitement
to commit
a crimethrough
speecbes,
shouting
or threats
uttered
in public
places
or at public
gatherings,
or through
thesaleor dissemination,
offerforsaleor display
of written
material
or

m6 See,forexample,
Article
46 of theSenegalese
PenalCode,Article
121-7of theNouveau
codepénal
français(New FrenchPenalCode).
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printed
matter
inpublic
places
or at pubic
gatherings,
or through
thepublic
display
of placards
or
posters,
andcomplicity
by harbouring
or aiding
a criminal.
Indced.
according
to Article
91 of the
RwandanPenalCode:

"An accomplice
shallmean:
1.

A person
or persons
whoby meansof gifts,
promises,
threats,
abuse

of authority
orpower,
culpable
machinations
orartifice,
directly
incite(s)
commit
suchactionor order(s)
thatsuchaction
be committed.
2.

A personor personswho procure(s)
weapons,
instruments
or any

othermeanswhichare usedin committing
suchactionwiththeknowledge
thattheywouldbe so used.
3.

A person
or persons
whoknowingly
aid(s)
or abet(s)
theperpetrator

or perpetrators
of suchaction
in theactscarried
outinpmparing
or planning
suchaction
or in effectively
committing
it.
4.

A personor personswho,whetherthroughspeeches,
shoutingor

threats
uttered
in public
places
orat public
gatherings,
orthrough
thesaleor
dissemination,
of ferforsaleordisplay
of written
material
or printed
matter
in publicplacesor at pubicgatherings
or through
thepublicdisplayof
placards
orposters,
directly
incite(s)
theperpetrator
or perpetrators
tocommit
suchan actionwithout
prejudice
to thepenalties
applicable
to thosewho
incite
others
to commit
offences,
evenwheresuchincitement
failsto produce
results.
5.

A person
or persons
whoh~~bour(s)
or aid(s)
perpetrators
under

circumstances
provided
forunderArticle
257of thisCode.
’’~°7[unofficial
translation]

534. TheChamber
notes,
firstof ai1,thatthesaidArticle
91 of theRwandan
PenalCodedraws

l°TSee
Article
91ofthe
Penal
Codein"Codes
etloisduRwanda’,
Université
nationale
duRwanda.
31
December
1994update,
volume
I,2ndedition:
1995,
p.395.
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a distinction
between
"instigation"
(instigation),
on theonehand,as provided
forby paragraph
1 of saidArticle,
and"’hzcimtimz’"
(incitement),
on theother,
which
is refcrred
to inparagraph
of thesameArticle.
TheChamber
notesin thisrespect
that,as pertains
to thecrimeof genocide,
thelatter
formof complicity,
i.e.byineitement,
istheoffence
whicb
under
theStature
isgiven
tbe
specific
legaldefinition
of"direct
andpublic
incitement
to commit
genocide,"
punishable
under
Article
2(3)c),
as distinguished
from"compIicity
in genocideï
Thefindings
of theChamber
with
respect
to thecrimeof direct
andpublic
incitement
to commit
genocide
willbe detailed
below.
Thatsaid,instigation,
whichaccording
to Article
91 of theRwandan
PenalCode,assumes
the
formof incitement
or instruction
to commita crime,onlyconstitutes
complicity
if itis
accompanied
by,"gifts,
promises,
threats,
abuseof autbority
or power,
machinations
or culpable
artifice
’’t°8.
In otherwords,
undertheRwandan
PenalCode,unless
theinstigation
is accompanied
by oneof theaforesaid
elements,
themerefactof prompting
another
to commita crimeis hot
punishable
as complicity,
evenif sucha person
committed
thecrimeas a result.

535.Theingredients
of complicity
underCommonLawdo hOtappearto be different
fromthose
underCivilLaw.To a largeextent,
theformsof accompliee
participation,
namely
"aidandabet,
counseland procure",
mirrortboseconductscharacterized
underCivilLaw as ’Taideet
l’assistance,
la fourniture
desmoyens".

536.Complicity
by aiding
or abetting
implies
a positive
actionwhichexcludes,
in principle,
/

complicity
by failure
to actor omission.
Procuring
meansis a verycommon
formof complicity.
It covers
thosepersons
whoprocured
weapons,
instruments
or anyothermeansto be usedin the
commission
of an offence,
withtheful.iknowledge
thattheywouldbe usedforsuchpurposes.

537.Forthepur-poses
of interpreting
Article
2(3)e)
of theStatute,
whichdoesnotdefine
concept
of complicity,
theChamber
is of theopinion
thatit is necessary
to define
complicity
as
per theRwandan
PenalCode,andto consider
tbefirstthreeformsof criminal
participation

108
Seeespectally
Courde cassation
française
(French
Courtof Cassation):
Crim. 24 December
1942.JCP
19 944,rulingoutprosccuting
an individual
as an accomplice
who simplygaveadviceon commining
a crime.

ç
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referred
to in Article
91 of theRwandanPenalCodeas beingtheelements
of compticity
in
genocide,
thus:

complicity
by procuring
means,
suchas wcapons,
instruments
or anyotherrneans,
used
to commitgenocide,
withthc accomplice
knowingthatsuchmeanswouldbe usedfor
sucha purpose;

complicity
by knowingly
aiding
or abettin~
a perpetrator
of a genocide
in theplanning
or
enabling
actsthereof;

complicity
by insti,,ation,
for whicha personis liablewho,thoughnot directly
participating
in thecrimeof genocide
crime,gaveinstructions
to commitgenocide,
through
gifts,
promises,
threats,
abuseof authority
or power,
machinations
or culpable
artifice,
or whodirectly
incited
to commit
genocide.

538.Theintent
or mental
element
of complicity
implies
in general
that,at themoment
he acted,
theaccomplice
knewof theassistance
he wasproviding
in thecommission
of the principal
offence.
In otherwords,theaccomplice
musthaveactedknowingly.

539.Moreover,
as in allcriminal
Civillawsystems,
underCommonlaw,notablyEnglish
law,
generally,
theaccomplice
needhotevenwishthattheprincipal
offence
be committed.
In thecase
of National
CoalBoardv. Gamble
mg,Justice
Devlin
stated

"anindifference
totheresult
of thecrime
doesnotofitself
negate
abetting.
If one
mandeliberately
sells
to another
a gunto be usedformurdering
a third,
he maybe
indifferent
about
whether
thethirdlives
ordiesandinterested
onlythecashprofit
to bemadeoutof thesale,buthe canstill
be an aider
andabettor."

IO9National
CoalBoardv. Gamble,
[ 1959]I QB 1 I.
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In 1975,theEnglish
Houseof Lordsalsoupheld
thisdcfinition
of complicity,
whenit heldthat
willingness
to participate
in theprincipal
offence
didnothaveto be establishedHP.
As a result,
anyonewho knowing
of another’s
criminal
purpose,
vohmtarily
aidshimor herin it,can be
convicted
of complicity
eventhough
he regretted
thcoutcome
of theoffence.

540.As faras genocide
is concerne&
theintentof theaccomplice
is thusto knowingly
aidor
abetone or morepersonsto committhecrimeof genocide.
Thercfore,
the Chamber
is of the
opinionthatan accomplice
to genocide
needhOt necessarily
possess
thedolusspecialis
of
genocide,
namely
thespecific
intent
to dcstroy,
in whole
or in part,
a national,
ethnic,
racial
or
religious
group,
assuch.

541.Thus,if forexampIe,
an accused
knowingly
aidedor abettedanother
in thecommission
of a murder,
whilebeingunaware
thattheprincipal
wascommitting
sucha murder,
withtheintent
to destroy,
in wholeor in part,thegroupto whichthemurdered
victimbelonged,
theaccused
couldbe prosecuted
forcomplicity
in murder,
andcertainly
notforcomplicity
in genocide.
However,
if theaccused
knowingly
aidedandabetted
in thecommission
of sucha murderwhile
he knewor hadreason
to knowthattheprincipal
wasacting
withgenocidal
intent,
theaccused
wouldbe an accomplice
to genocide,
eventhough
he didnotsharethemurderer’s
intent
to destroy
thegroup.

542.Thisfinding
by theChamber
comports
withthedecisions
rendered
by theDistrict
Court
of Jerusalem
on 12 December
1961andtheSupreme
Courtof Israelon 29 May1962in thecase
of AdolfEichmann
m. SinceEichmann
raisedtheargument
in hisdefencethathe was a "small
cog"in theNazimachine,
boththeDistrict
CourtandtheSupreme
Courtdealtwithaccomplice
liability
andfound
that,

"[...]
evena smallcog,evenan insignificant
operator,
is underourcriminal
law

IraDPPforNorthern
lreland
v.Lynch,
[1975]
AC653.
m Eichmann,
Op.Cit.,
p.340.
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liable
toberegarded
as anaccomplice
in thecommission
of an offence,
in which
casehewillbedealt
withasifheweretheactual
murderer
ordestroyer".H-2

543.TheDistrict
Court
accepted
thatEichmann
didnotpersonally
devise
the"Final
Solution"
himself,
butnevertheless,
astheheadofthoseengaged
in carrying
outthe"Final
Solution"
"acting
inaccordance
withthedirectives
ofhissuperiors,
but[with]
widediscretionary
powers
inplanning
operations
onhisowninitiative,"
heincurred
individual
criminal
liability
forcrimes
against
theJewish
people,
asmuchas hissuperiors.
Likewise,
withrespect
to hissubordinates
whoactually
carried
outtheexecutions,
"[...]
thelegal
andmoral
responsibility
ofhewhodelivers
upthevictim
tohisdeath
is,inoutopinion,
nosmaller,
andmaybegreater,
than
theresponsibility
ofhewhokills
thevictim
withhisownhands
’’t~3.TheDistrict
Court
round
thatparticipation
in
theextermination
planwithknowledge
of theplanrendered
theperson
liable
"asan accomplice
to theextermination
of ail[...]
victims
from1941to1945,irrespective
oftheextent
ofhis
participation
’’~
~".

544.Thefindings
oftheIsraeli
courts
inthiscasesupport
theprinciple
thatthemensrea,or
special
intent,
required
forcomplicity
in genocide
isknowledge
of thegenocidaI
plan,
coupled
withtheactus
reusofparticipation
intheexecution
ofsuchplan.
Crucially,
then,
itdoeshOt
appear
thatthespecific
intent
tocommit
thecrime
ofgenocide,
asreflected
inthephrase
"with
intent
todestroy,
inwhole
orinpart,
a national,
ethnical,
raciaI
orreligious
group,
assuch,"
is
required
forcomplicity
oraccomplice
liability.

545.In conclusion,
theChamber
isof theopinion
thatanaccused
is liable
as anaccomplice
to
genocide
if he knowingly
aided
or abetted
or instigated
oneor morepersons
in thecommission
of genocide,
while
knowing
thatsucha person
orpersons
werecommitting
genocide,
eventhough
theaccused
himself
didnotbavethespecific
intent
todestroy,
inwhole
orinpart,
a national,

112lbid,
p.323.
113

¯

¯

" Dlstrlct
Courtjudgment,
p. 179.

Il4lbidp.I4.
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ethnical,
facial
orreligious
group,
as such.

546.At thisjuncture,
theChamber
willaddress
another
issue,
namely
thatwhich,
withrespect
to complicity
in genocide
covered
underArticle
2(3)(e)
of theStature,
mayarisefromtheforms
of participation
listed
inArticle
6 of theStamte
entitled,
"lndividual
Criminal
Responsibility,"
and
morespecifically,
thosecovered
underparagraph
I of thesameArticle.
lndeed,
underArticle
6( 1 ), "A person
whoplanned,
instigated,
ordered,
committed
or otherwise
aidedandabetted
theplanning,
preparation
or execution
of a crimereferred
to in articles
2 to 4 of thepresent
Statute,
shallbe individually
responsible
forthecrime."
Suchformsof participation,
whichare
summarized
in theexpression
"[...]
or otherwise
aided
or abetted
[...],"
aresimilar
tothematerial
elements
of complicity,
though
theyin andof themselves,
characterize
thecrimes
referred
to in
Articles
2 to 4 of theStature,
whichinclude
namely
genocide.

547.Consequently,
wherea personis accusedof aidingandabetting,
planning,
preparing
or
executing
genocide,
it mustbe proven
thatsucha person
actedwithspecific
genocidai
intent,
i.e.
theintent
to destroy,
in whole
or in part,
a national,
ethnical,
facial
or religious
groupas such,
whereas,
as statedabove,thereis no suchrequirement
to establish
accomplice
liability
in
genocide.

548.Another
difference
between
complicity
in genocide
andtheprinciple
of abetting
in the
planning,
preparation
or execution
a genocide
as perArticle
6(I),is that,in theory,
complicity
requires
a positive
act,i.e.an actof commission,
whereas
aiding
andabetting
mayconsist
in
failing
toactor refraining
fromaction.
Thus,in theJefferson
andConevcases,
it washeldthat
"Theaccused[...]onlyaccidentally
present[...]mustknowthathispresence
is actually
encouraging
theprincipal(s)
’’HS.Similarly,
theFrench
Courtof Cassation
foundthat,

"A personwho,by hismerepresence
in a groupof aggressors
provided
moral
support
to theassailants,
andfullysupported
thecriminal
intent
of thegroup,
is

115Jefferson
case(1994)
I AII ER270Coneycase

(I
882
) 8 DB
Q534;
Seelack
B stone A5.7,
p. 72.
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lianeasan accomplice
’’LL~[unofficial
translation].

The International
Criminal
Tribunal
for theFormerYugoslavia
alsoconcluded
in the Tadid
judgment
that:

"ifthepesencecanbe shownor inferred,
by circumstantial
or otherevidence,
to
be knowing
andto havea direct
andsubstantial
effect
on thecommission
of the
illegal
act,thenit is sufficient
on whichto basea finding
of participation
and
assign
’’H7
thecriminal
culpability
thataccompanies
it.

6.3.3.Directand PublicIncitement
to commitGenocide

THE CRIME

OF DIRECT

AND PUBLIC

INCITEMENT

TO COMMIT

GENOCIDE,

PUNISHABLE UNDER ARTICLE 2(3)(c) OF THE STATUTE

549.Undercount4, the Prosecutor
chargesAkayesuwithdirectand publicincitement
to
commit
genocide,
a crimepunishable
underArticle
2(3)(c)
of theStatute.

[

550.Perhapsthemostfamousconviction
for incitement
to commitcrimesof international
dimension
wasthatof Julius
Streicher
by theNuremberg
Tribunal
forthevirulently
anti-Semitic
articles
whichhe hadpublished
in laisweeldy
newspaper
DerSriirmer.
TheNuremberg
Tribunal
roundthat:"Streicher’s
incitement
to murder
andextermination,
at therimewhenJewsin theEast
werebeingkilled
underthemosthorrible
conditions,
clearly
constitutes
persecution
on politicaI
andracial
grounds
in connection
withWarCrimes,
as defined
by theCharter,
andconstitutes
a

]]6Crim,
20January
1992:
Dr.pénal
1992,
194.
117SeeJudgment
ofthe
International
Criminal
Tribunal
fortheFormer
Yugoslavia.
CaseNo.IT-94-I-T,
"TheProsecutor
versus
Dusko
radial",
7 May1997,
paragraph
689.

~/

/’]
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CrimeagainstHumanity".
H~

551.At thetimetheConvention
on Genocide
wasadopted,
the delegates
agreedto expressly
spelloutdirectandpublicincitement
to commit
genocide
as a specific
crime,in particular,
because
of itscritical
foiein theplanning
of a genocide,
withthedelegate
fromtheUSSRstating
in thisregard
tbat,"Itwasimpossible
thathundreds
of thousands
of people
should
commitso
manycrimes
unlesstheyhadbeenincited
to do so andunless
thecrimes
hadbeenpremeditated
andcarefulIy
organized.
He askedhowin thosecircumstances,
theinciters
andorganizers
of the
crimecouldbe allowed
to escape
punishment,
wbentheyweretheonesreally
responsible
forthe
atrocities
committed".
H,»

552. UnderCommonlaw systems,incitement
tendsto be viewedas a particularform of
criminal
participation,
punishable
as such.Similarly,
underthelegislation
of someCivillaw
countries,
including
Argentina,
Bolivia,
Chili,
Pem,Spain,
Uruguay
andVenezuela,
provocation,
which
issimilar
toincitement,
is a specific
tormof pmticipation
in anoflènce~2~k
butinmostCiviI
lawsystems,
incitement
is mostoftentreated
as a formof complicity.

553.TheRwandan
PenalCodeis onesuchlegislation.
Indeed,
,asstated
above,
in thediscussion
on complicity
in genocide,
it doesprovide
thatdirect
andpublic
incitement
or provocation
is a
formof complicity.
In fact,Article
9 t subparagraph
4 provides
thatan accomplice
sballmean"
A person
or persons
who,whether
through
speeches,
shouting
or threats
uttered
in public
places
or at public
gatherings,
or through
thesaleordissemination,
offerforsaleor display
of written
material
or printed
marrer
inpublic
places
orat public
gatherings
orthrough
thepublic
display
of
placards
or posters,
directly
incite(s)
theperpetrator
or perpetrators
to commit
suchan action
without
prejudice
to thepenalties
applicable
to tbosewhoincite
others
to commit
offences,
even

ilsNuremberg
Proceedings,
Vol.22,p.502
119Summary
Records
ofthemeetings
oftheSixth
Committee
oftheGeneral
Assembly,
21September
10Deeember
I948,
Official
Records
ofthcGeneral
Assembly,
statements
byMr.Morozov,
p.241.
t2oCf.Jean
Pradel,
Droit
pénal
comparé
(Comparative
Penal
Law),
Précis
Dalloz:
1995,
p.277-278.
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,, PI
wberesuchincitement
failsto produce
results
.-

554.UndertheStatute,
direct
andpublic
incitement
is expressly
defined
as a specific
crime,
punisbable
as such,by virtue
of Article
2(3)(c).
Withrespect
to sucha crime,
tbeCbamber
deems
itappropriate
tofirst
detïne
thethree
terms:
incitement,
direct
andpublic.

555.Incitement
is definedin Commonlaw systemsas encouraging
or persuading
anotherto
commitan offence
pe.One lineof autbority
in Commonlawwouldalsoviewthreatsor other
formsof pressure
as a formof incitement
j23.As stated
above,
Civillawsystems
punish
direct
and
publicincitement
assuming
theformof provocation,
whichis definedas an actintended
to
directly
provokeanother
to commita crimeor a misdemeanour
through
speeches,
shouting
or
thmats,
or anyothermeansof audiovisual
communication
~e4.Sucha provocation,
as defined
under
Civillaw,is madeup of tbesameelements
as direct
andpublic
incitement
to commit
genocide
covered
byArticle
2 of tbeStatute,
thatis tosayit isbotbdirect
andpublic.

121 PenalCodein, "Codeset Lois du Rwanda’"(Codesand Lawsof Rwanda),NationalUniversity
Rwanda,
31 December
1994update,
VolumeI, 2ndEdition:
1995,p. 395.[unofficial
translation]
t22 ,,..someone
who instigates
or encourages
another
pcrsonto commitan offence
shouldbe liab[eto
convictkm
forthoseactsof incitement,
bothbecause
he is culpable
fortryingto causea crimeandbecause
such
liability
is a steptowards
crimeprevention."
AndrewAshworth,
Principles
of Criminal
[xtw,Clarendon
Press,
Oxford:
1995,p. 462.
123 "The conductrequiredfor incitement
is someform of encouragement
or persuasion
to commitan
offence,
although
thereis authority
whichwouldregard
threats
orotherformsofpressure
as incitement."
lbid,p.
462.
124 Seefor example
the FmnchPenalCode,whichdefines
provocation
as follows:
"Anyone,
who whether
through
speeches,
shouting
or threatsuttered
in publicplacesor at publicgatherings
or through
the saleor
dissemination,
offerforsaleor display
ofwrinenmaterial,
printed
matter,
drawings,
sketches,
paintings,
emblems,
imagesor any otherwritten
or spokenmediumor imagein publicplacesor at publicgatherings,
or through
the
public
display
of placards
or posters,
or through
anyothermeansof audiovisual
communication"
shallhavedirectly
provoked
theperpetrator(s)
to commita crimeor misdemeanour,
shal[be punished
as an accomplice
to sucha crime
or misdemeanour;
L No. 72-546of I July1972and L. No. 85-1317
of 13 December
I985.[Unofficial
translation]
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556.Tbepublic
element
of incitement
to commit
gcnocide
maybe better
appreciated
in light
of twofactors:
theplacewheretbcincitcmcnt
occurrcd
andwhcthcr
or notassistance
was
selective
or limite&
A lineof authority
commonly
followed
in Civil
lawsystems
wouldregard
words
~~-5.
asbeing
public
where
thcywerespokcn
aloud
ina placc
thatwerepublic
bydefinition
According
totheInternational
LawCommission,
public
incitement
ischaracterized
by a callfor
criminal
action
toa number
ofindividuals
ina public
place
ortomembers
of thegeneral
public
atlarge
bysuchmeans
asthemassmedia,
forexample,
radio
ortelevision
t26.Itshould
benoted
in thisrespect
thatat thetimeConvention
onGenocide
wasadopted,
thedelegates
specifically
agreed
toruleoutthepossibility
ofincluding
private
incitement
tocommit
genocide
asa crime,
thereby
underscoring
their
commitment
tosetaside
forpunishment
onlytbetruly
public
forms
of
t27.
incitement

557.The"direct"
element
of incitement
impIies
thattheincitement
assume
a direct
formand
specifically
provoke
another
toengage
ina criminal
act,andthatmorethanmerevague
orindirect
suggestion
goestoconstituIe
direct
incitemenI
~’-s.
UnderCivil
lawsystems,
provocation,
the
equivalent
ofincitement,
is regarded
as beingdirect
where
it is aimed
at causing
a specific
offence
to be committed.
Tbeprosecution
mustprovea definite
causation
between
theact
125French
Courtof Cassation,
Crimninal
Tribunal,
2 February
1950,BulI,crim.No.38,p. 61.
126The[...]
Element
of public
incitement
requires
communicating
thecaIIforcriminal
action
to a numnber
of individuals
in a publicplaceor to membcrs
of thegeneral
public
at large.Thus,an individual
maycommunicate
thecallforcriminal
actionin personin a publicplaceor by technical
meansof masscommunication,
suchas by
radioor television.",
DraftCodeofCrirnes
Against
thePeaceandSecurity
ofMankind,
art.2(3)(f);
Report
of
International
Law Commissionto the GeneralAssembly,51 U.N. ORGA Supp.(No. 10), at 26, U.N. Doc.
A/51/10(1996).
i27SeeYearbook
oftheUnitedNations,
UN Fiftieth
Edition,
1945-1995,
Martinus
Nijhoff
Publishers,
1995
and the SummaryRecordsof the SixthCommittee
of the GeneralAssembly,
21 September
- 10 December1948,
OfficiaI
Records
of theGeneral
AssembIy.
12~"Theelement
of directincitement
requires
specifically
urginganother
individual
to takeimmediate
criminal
actionratherthanmerelymakinga vagueor indirect
suggestion."
DraftCodeof CrimesAgainst
thePeace
andSecurity
of Mankind,
art.2(3)(0;
ReporttheInte
rnational Law
Comm
ission to
hetGene
ral Asse
mbly,51 .
UN.
ORGA Supp.(No. I0), at 26, U.N. Doc. A151/10(1996).

/- 2

226
characterized
as incitement,
orprovocation
in thiscase,
anda specific
ofi-’énce
t29.However,
the
Chamber
is of theopinion
thatthedirect
elemcnt
of incitemcnt
should
be vicwcd
in thclightof
itscultural
andIinguistic
content.
Indeed,
a particular
speech
maybe perceived
as "direct"
in one
country,
andhOtso in another,
depending
on theaudience
~»°.TheChamber
further
recalls
that
incitement
maybe direct,
andnonetheless
implicit.
Thus,at thetimetheConvention
on Genocide
wasbeingdrafted,
thePolish
delegate
observed
thatit wassufficient
to playskillfully
on mob
psychology
by casting
suspicion
on certain
groups,
by insinuating
thattheywereresponsible
for
economic
or otherdifficulties
in orderto create
an atmosphere
favourable
to theperpetration
of
thecrime.
TM

558.TheChamberwilltherefore
consider
on a case-by-case
basiswhether,
in lightof the
culture
of Rwanda
andthespecific
circumstances
of theinstant
case,actsof incitement
canbe
viewedas director not,by focusing
mainly
on theissueof whether
thepersons
forwhomthe
message
wasintended
immediately
grasped
theimplication
thereoï.

559.In lightof theforegoing,
it canbe notedin thefinalanalysis
thatwhatever
thelegal
system,
directandpublicincitement
mustbe defined
forthepurposes
of interpreting
Article
2(3)(c),
as directly
provoking
theperpetrator(s)
to commit
genocide,
whether
through
speeches,
shouting
or threats
uttered
in publicplaces
or at publicgatberings,
or through
thesaleor
dissemination,
offer
forsaleor display
of written
material
orprinted
matter
in public
places
or at
public
gatherings,
or through
thepublic
display
of placards
or posters,
or through
anyothermeans
of audiovisual
communication.

560. Themensrearequired
forthecrimeof direct
andpublicincitement
to commit
genocide
129Article
23oftheFrench
Lawof29July
1881
ontheprovoking
ofcrimes
andofl~nses.
Seeespecially
theanalysis
ofAndré
Vitu,
Traité
deDroit
criminel,
Droit
pénal
spécial,
1982.
130Onthis
subject,
seeabove,
inthefindings
oftheChamber
onEvidentiary
Matters,
thedevelopments
pertaining
totheanalysis
ofthe
Kinyarwanda
language
presented
bytheexpert
witness
Professor
Mathias
Ruzindana.
13tSummary
Records
oftheSixth
Committee
oftheGeneraI
Assembly,
21September10December
1948,
Official
Records
oftheGeneral
Assembly.
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liesin theintent
to dimctly
prompt
or provoke
another
to commit
genocide.
[t implies
a desire
on
thepartof theperpetrator
to create
by hisactions
a particular
stateof mindnecess~!ry
to commit
sucha crimein themindsof theperson(s)
he is so engaging.
Thatis to saythattheperson
who
is inciting
to commit
gcnocide
musthavehimself
thespecilïc
intent
to commit
genocide,
namely,
todestroy,
inwhole
or in part,
a national,
ethnical,
facial
or religious
group,
as such.

561.Therefore,
the issuebeforethe Chambcris whetherthe crimeof directand public
incitement
to commitgenocide
can be punished
evenwheresuchincitement
wasunsuccessful.
It appears
fromthetravaux
préparatoires
of theConvention
on Genocide
thatthedrafters
of the
Convention
considered
stating
explicitly
thatincitement
to commit
genocide
couldbe punished,
whetheror not it wassuccessful.
In theend,a majority
decidedagainstsuchan approach.
Nevertheless,
theChamber
is of theopinion
thatitcannot
thereby
be inferred
thattheintent
of the
drafters
wasnotto punish
unsuccessful
actsof incitement.
In lightof theoverall
travaux,
the
Chamber
holdstheviewthatthedrafters
of theConvention
simply
decided
notto specifically
mention
thatsucha formof incitement
couldbe punished.

562.ThereareunderCommon
lawso-called
inchoate
offences,
which«trepunishable
by virtue
of thecriminal
actalone,
irrespective
of theresult
thereof,
whichmayor maynotbavebeen
achieved.
TheCivillawcounterparts
of inchoate
offences
areknownas [infractionsj’brmetles]
(actsconstituting
an offence
perse irrespective
of theirresults),
as opposed
to [inJ?actions
matérieUes]
(strict
liability
offences).
Indeed,
asisthecasewithinchoate
offenses,
in [infractions
formelles],
themethod
aloneis punishable.
Putanother
way,suchoffenses
are"deemed
to bave
beenconsummated
regardless
of theresultachieved
[unofficial
translation]
"’j32contrary
to
[ip~)’actions
matérielles].
Indeed,
Rwandan
lawmakers
appear
to characterize
theactsdefined
underArticle91(4)of the RwandanPenalCodeas so-called
[infractions
fonnelles],
since
provision
is madefortheirpunishment
evenwheretheyproved
unsuccessful.
It should
be noted,
however,
thatsuchoffences
aretheexception,
therulebeingthatin theory,
an offence
canonly
be punished
in relation
to theresult
envisaged
by thelawmakers.
In theopinion
of theChamber,

132 Merleand Vitu,Ibid,p. 619

/
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the factthatsuchactsare in themselves
particularly
dangerous
because
of the highrisktheycarry
for society,
evenif theyfailto produceresults,
warrants
thattheybe punished
as an exceptional
measure.The Chamberholdsthatgenocideclearlyfallswithinthe categoryof crimesso serious
that directand publicincitement
to commitsucha crimemustbc punishedas such,even where
suchincitement
failedto producetheresultexpectedby the perpetrator.
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6.4.CrimesagainstHumanity
(Article
3 of the Statute)

CrimesagainstHumanity- Historical
development

563.Crimesagainsthumanity
wererecognized
in theCharterand Judgment
of theNuremberg
Tribunal,
as wellas in LawNo.10 of theControl
Council
forGermany.
Article
6(c)of theChzuter
of Nuremberg
Tribunal
definescrimesagainst
humanity
as

"..murder,
extermination,
enslavement,
deportation,
andotherinhumane
actscommitted
against
anycivilian
population,
betbre
or during
thcwar,or persecutions
on political,
racial
or religious
grounds
in execution
of or in connexion
withanycrimewithin
the
jurisdiction
of theChamber,
whether
or notinviolation
of thedomestic
lawof thecountry
whereperpetrated."

564. Article
II of LawNo.10 of theControl
Council
Lawdefined
crimes
against
humanity
as:

"Atrocities
andOffenses,
including
butnotlimited
to murder,
extermination,
enslavement,
deportation,
imprisonment,
torture,
tape,or otherinhumane
actscommitted
against
any
civilian
population
or persecution
onpolitical,
racial
or religious
grounds,
whether
or not
in 3
’’~
violation
3
of thedomestic
lawsof thecountry
whereperpetrated.

565.Crimes
against
humanity
areaimedat anycivilian
population
andareprohibited
regardless
of whether
theyarecommitted
in an armedconflict,
international
or internal
in character
~3~.In
fact,theconcept
of crimes
against
humanity
hadbeenrecognised
longbeforeNuremberg.
On 28

L33

" International
LawReports,
Volume
36,p.31.

[ ~4

,
" Secretary
General
s Report
ontheICTY
Stature,
(S/25704),
paragraph
47.
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May1915,theGovernments
of France,
GreatBritain
andRussia
madea declaration
regarding
the
massacres
of theArmenian
population
in Turkey,
denouncing
themas "crimesagainst
humanity
andcivilisation
forwhichailthemembers
of theTurkish
government
willbe heldresponsible
together
withitsagentsimplicated
in themassacres".
~~~The1919Report
oftheCommission
on
theResponsibility
of theAuthorsof theWarand on Enforcement
of Penalties
formulated
by
representatives
fromseverai
States
andpresented
to theParisPeaceConference
alsoreferred
to
"offences
~3~
against
...thelawsof humanity".

566. TheseWorldWar I notionsderived,in part,from the Martensclauseof the Hague
Convention
(IV)of 1907,whichreferred
to "theusages
established
amongcivilised
peoples,
from
thelawsof humanity,
andthedictates
of thepublic
conscience".
In 1874,George
Curtis
called
slavery
a "crime
against
humanity".
Othersuchphrases
as "crimes
against
mankind"
and"crimes
against
thehumanfamily"
appear
farearlier
in bumanhistory
(see12 N.Y.L.
Sch.J. Hum.Rts545
(1995)).

567.TheCbamber
notesthat,foUowing
tbeNuremberg
andTokyotrials,
theconcept
of crimes
againsthumanity
underwent
a gradualevolution
in the Eichmann,
Barbie,Touvierand Papon
cases.

568.In theEichmann
case,theaccused,
OttoAdolfEichmann,
wascharged
withoffences
under
Nazi and Nazi Collaborators
(punishment)
Law, 5710/1950,
for bis participation
in the
implementation
of theplanknowas ’theFinalSolution
of the Jewishproblem’.
Pursuant
to
Section
I (b)ofthesaidlaw:

"Crime
against
humanity
meansanyof thefollowing
acts:murder,
extermination,
enslavement,
starvation
or deportation
andotherinhumane
actscommitted
against

t35 RogerClark,CrimesagainstHumanityat Nuremberg,
The Nuremberg
and International
Lawpage
177,Ginburgsand Kudriavtsev
136Id.p 178
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anycivilian
population,
andpersecution
onnational,
facial,
religious
or political
’’~37
grounds.

Thedistrict
courtin theEichmann
stated
thatcrimes
against
humanity
differs
fromgenocide
in
thatforthecommission
of genocide
special
intent
is required.
Thisspecial
intent
is notrequired
forcrimes
against
humanity
~3s.Eichmann
wasconvicted
by theDistrict
courtandsentenced
to
death.Eichmann
appealed
against
hisconviction
andhisappealwasdismissed
by the supreme
court.

569.In theBarbiecase,theaccused,
KlausBarbie,
whowastheheadof theGestapo
in Lyons
fromNovember
1942to August1944,duringthewartimeoccupation
of France,was convicted
in 1987of crimes
against
humanity
forlaisrolein thedeportation
andextermination
of civilians.
Barbieappealed
in cassation,
buttheappealwasdismissed.
Forthe purposes
of thepresent
Judgment,
whatis of interest
is thedefinition
of crimes
against
humanity
employed
by theCourt.
TheFrenchCourtof Cassation,
in a Judgment
rendered
on 20 December
1985,stated:

Crimes
against
humanity,
within
themeaning
of Article
6(c)of theCharter
of the
International
Military
Tribunal
annexedto the LondonAgreement
of 8 August
1945,whichwerehotsubject
to statutory
limitation
of therightof prosecution,
evenif theywerecrimes
whichcouldalsobe classified
as warcrimes
within
the
meaningof Article6(b)of theCharter,
wereinhumane
actsandpers’ecution
committed
in a systematic
mannerin thenameof a Statepractising
a policyof
ideological
supremacy,
notonlyagainst
persons
by reasonof theirmembership
of a racial
or religious
community,
butalsoagainst
theopponents
of thatpolicy,
whatever
theform
oftheir
opposition.
(Words
139
italicized
by theCourt)

137

International
LawReport;
volume
36;1968atp.30

t38

ILR,
Volume
36,Part4,p5at41
781LR136at137
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570.Thiswasaffirmed
in a Judgment
of theCourtof Cassation
of 3 June1988,in whichthe
Court
heldthat:

The factthat the accused,
who had beenroundguiltyof one of the crimes
enumerated
in Article6(c) of the Charterof the NurembergTribunal,
perpetrating
thatcrimetookpartin theexecution
of a common
planto bringabout
thedeportation
or extermination
of thecivilian
population
duringthewar,or
persecutions
on political,
facial
or religious
grounds,
constituted
notadistinct
offence
or an aggravating
circumstance
butrather
an essential
element
(~fthe
crime
agahlst
humanity,
consisting
of thefizctthattheactscharged
wereperfi)rmed
in
a systematic
manner
in thenaine«)faStatepractising
by thosemeansa policy
of
ideological
supremacy,
t4o(Emphasis
added)

571.Thedefinition
of crimesagainsthumanity
developed
in Barbiewasfurther
developed
in
thcTouvier
case.In thatcase,theaccused,
PaulTouvier,
hadbeena high-ranking
officer
in the
Militia
(Milice)
of Lyons,whichoperated
in "Vichy"
FranceduringtheGerman
occupation.
He
wasconvicted
of crimes
against
humanity
forhisrolein theshooting
of sevenJewsat Rillieux
on 29 June1994as a reprisal
fortheassassination
by members
of theResistance,
on theprevious
day,of theMinister
forPropaganda
of the"Vichy"
Government.
»,,«..,.,

572. TheCourtof Appealapplied
thedefinition
of crimesagainst
humanity
usedin Barbie,
stating
that:

Thespecific
intent
necessary
to establish
a crimeagainst
humanity
wastheintention
to
takepartin the execution
of a commonplanby committing,
in a systematic
manner,
inhuman
actsor persecutions
in thenameof a Statepractising
a policy
of ideological
supremacy.~4~

140

ILRpp.332
and336.Gaz.
Pal.
1988,
II,p.745)

I,ll

ILR,pp.340and352-5.
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573.Applying
thisdefinition,
thcCourtof AppealhcldthatTouvier
couldnotbe guiltyof
crimes
against
humanity
sincehe committed
theactsin question
in thenameof the"Vichy"
State,
whichwasnotaStatepractising
a policy
of ideological
supremacy,
although
it collaborated
with
NaziGermany,
whichclearly
didpractice
sucha policy.

574.TheCourtof Cassation
allowed
appealfromthedecision
of theCourtof Appeal,on the
grounds
thatthecrimescommitted
by theaccusedhadbeencommitted
at theinstigation
of a
Gestapo
officer,
andto thatextent
werelinked
to NaziGermany,
a Statepractising
a policy
of
ideological
supremacy
against
persons
by virtueof theirmembership
of a facialor religious
community.
Therefore
thecrimes
couldbe categorised
as crimesagainst
hurnanity.
Touvier
was
eventually
convicted
of crimes
against
humanity
by theCourd’Assises
desYvelines
on 20 April
1994.142

575.Thedefinition
of crimesagainst
humanity
usedin Barbiewaslateraffirmed
by theICTY
in itsVukovar
Rule6 l Decision
of 3 April
1996(IT-9513-R61),
tosupport
itsfinding
thatcrimes
against
humanity
applied
equally
wherethevictims
of theactsweremembers
of a resistance
movement
as to wherethevictims
werecivilians:

"29 ....Although
according
to theterms
of Article
5 of theStatute
of thisTribunal
...
combatants
in thetraditional
senseof thetermcannotbe victims
of a crimeagainst
humanity,
thisdoesnotapplyto individuaIs
who,at oneparticular
pointin time,carried
outactsof resistance.
As theCommission
of Experts,
established
pursuant
to Security
Council
resolution
780,noted,
"itseemsobvious
thatArticle
5 applies
firstandforemost
to civilians,
meaning
people
whoarehotcombatants.
This,however,
should
notleadto
anyquickconclusions
concerning
peoplewho atoneparticular
pointin timedidbear
arms..;.
Information
of theoverai1
circumstances
is relevant
fortheinterpretation
of the
provision
in a spirit
consistent
withitspurpose."
(DocS/1994/674,
para.78).

I42

LeMonde,
21 Apri11994.
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576.Thisconclusion
issupported
bycase[aw.IntheBarbic
case,
theFrench
CourdeCassation
said
that:

"inhurnane
actsandpersecution
which,
inthenaineof a State
practising
a policy
of
ideologicai
hegemony,
werecommitted
systernatically
or collectively
notonlyagainst
individuals
because
oftheir
membership
ina facial
orreligious
group
butalsoagainst
the
adversaries
of thatpolicy
whatever
theformof theopposition"
couldbe considered
a
crimeagainst
humanity.
(Cass.
Crim.20 December
1985).

577.Article
7 of theStature
of theInternational
Criminal
Courtdefines
a crimeagainst
humanity
as anyof theenumerated
actscommitted
as partof a widespread
of systematic
attack
directed
against
anycivilian
population,
withknowledge
oftheattack.
These
enumerated
actsare
murder;
extermination;
enslavement;
deportation
or forcible
transfer
of population;
imprisonment
orother
severe
deprivation
ofphysical
liberty
inviolation
offundamental
rules
ofinternational
law;torture;
rape,
sexual
slavery,
enforced
prostitution,
forced
pregnancy,
enforced
sterilization,
or anyother
formofsexual
violence
ofcomparable
gravity;
persecution
against
anyidentifiable
group
orcotlectively
onpoliticaI,
facial,
national,
ethnic,
cultural,
religious,
gender
orother
grounds
thatareuniversally
recognised
asimpermissible
under
international
law,inconnection
withanyactreferred
tointhisarticle
or anyother
crime
within
thejurisdiction
oftheCourt;
enforced
disappearance
of persons;
thecrimeof apartheid;
otherinhumane
actsof a similar
character
intentionally
causing
great
suffering,
or serious
injury
tobodyormental
orphysicai
143
health.

Crimes
against
Humanity
in Article
3 of theStatute
of theTribunal

578. TheChamber
considers
thatArticle
3 of theStatute
confers
on the Chamber
the

143

RomeStature
of theInternational
Criminal
Court,
adopted
by theUnited
Nations
Diplomatie
Conference
ofPlenipotentiaries
ontheEstablishment
ofanInternational
Court
on17July1998.
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jurisdiction
to prosecute
persons
forvarious
inhumane
actswhichconstitute
crimes
against
humanity.
Thiscatcgory
of crimes
maybe broadly
broken
downintofouressential
elements,
namely
:

(i)

theactmustbe inhumane
in nature
andcharacter,
causing
greatsuffering,
or
serious
injury
tobodyortomental
orphysical
health:

(ii) theactmustbecommitted
aspartofa widespread
or systematic
attack;
against
mernbers
ofthecivilian
population;
(iii) theactmustbe committed
(iv) theactmustbe committed
on one or morediscriminatory
grounds,
namely,
national,
political,
ethnic,
racial
orreligious
grounds.

Theactmustbe committed
as partof a widespread
or systematic
attack.

579.TheChamber
considers
thatit isa prerequisite
thattheactmustbecommitted
as partof
a widespread
orsystematic
attack
andhotjusta random
actofviolence.
Theactcanbepartof
a widespread
ta
or systematic
attack
andneednotbea partof both.

580.Theconcept
of ’widespread’
maybe defined
as massive,
frequent,
largescaleaction,
carried
outcollectively
withconsiderable
seriousness
anddirected
against
a multiplicity
of
victims.
Theconcept
of ’systematic’
maybe defined
as thoroughly
organised
andfollowing
a
regular
pattern
onthebasis
ofa common
policy
involving
substantial
public
orprivate
resources.
There
isnorequirement
thatthispolicy
mustbeadopted
formally
asthepolicy
ofa state.
There

L,~4

Intheoriginal
French
version
oftheStatute,
these
requirements
wereworded
cumulatively:
"Dans
lecadre
duneadieux
generalise
etsystematic",
thereby
significantly
increasing
thethreshold
for
application
ofthisprovision.
Since
Customary
International
Lawrequires
onlythattheattack
be
either
widespread
orsystematic,
there
aresufficient
reasons
toassume
thattheFrench
version
suffers
fromanerror
intranslation.
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musthowever
".5
be somekindof preconccived
planor policy]

581.Theconcept
of ’attack’
maybedefined
as a unlawful
actof thekindenumerated
in Article
3(a)to (I)of theStatute,
likemurder,
extermination,
enslavement
etc.An attack
mayalsobe
violent
in nature,
likeimposing
a system
of apm’theid,
whichis declaeda crimeagainst
humanity
in Article
1 of theApartheid
Convention
of 1973,or exerting
pressure
on thepopulation
to actin
a particular
manner,
maycorneunderthepurview
of an attack,
if orchestrated
on a massive
scale
or in a systematic
manner.

Theactmustbe directed
against
the civilian
population

582.TheChamber
considers
thatan actmustbe directed
against
thecivilian
population
if it
is to constitute
a crimeagainst
humanity.
Members
of thecivilian
population
arepeople
whoare
hottaking
anyactive
partin thehostitities,
including
members
ofthearmedforces
wholaiddown
theirarmsandthosepersons
placed
hors«lecombat
by sickness,
wounds,
detention
or anyother
cause.
’a¢’Wheretherearecertain
individuals
within
thecivilian
population
whodo notcorne
within
av
thedefinition
ofcivilians,
thisdoeshOtdeprive
thepopulation
of itscivilian
character]

The act must be committedon discriminatory
grounds

Report
ontheInternational
LawCommission
totheGeneral
Assembly,
51U.N.GAORSupp.
(No10) at94U.N.Doc.
A/51/10
(I996)
t46Note
that
this
definition
assimilates
thedefinition
of"civilian"
fothecategories
ofperson
protected
by
Common
Article
3 oftheGeneva
Conventions:
anassimilation
which
would
hotappear
tobeproblematic.
NotealsothattheICTYVukovar
Rule61Decision,
of3 April
1996,
recognised
thatcrimes
against
humanity
could
becommitted
where
thevictims
werecaptured
members
ofa resistance
movement
whoat
onetimehadborne
arms,
whowould
thus
qualify
aspersons
placed
horsdecombat
bydetention.
l’rTProtocol
Additional
totheGeneva
Convention
of12August
1949,
andrelating
totheProtection
of
Victims
ofInternational
Armed
Conflict;
Article
50.
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583.TheStatute
stipulates
thatinhumane
actscommitted
against
thecivilian
population
must
be committed
on ’national,
political,
ethnic,
facial
or mligious
grounds.’
Discrimi«ation
on the
basisofa person’s
political
ideology
satisfies
therequirement
of "political’
grounds
as envisaged
inArticle
3 ofthe
Statute.
Fordefinitions
on national,
ethnic,
racial
orreligious
grounds
seesupra.

584.lnhumane
actscommitted
against
persons
notfalIing
within
anyoneof thediscriminatory
catcgories
couldconstitute
crimes
against
humanity
if theperpetrator’s
intention
wasto further
hisattacks
on thegroupdiscriminated
against
on oneof thegrounds
mentioned
in Article
3 of the
Statute.
Theperpetrator
musthavetherequisite
intentforthecommission
of crimesagainst
humanity,
ta8

The enumeratedacts

585.Article
3 of theStatute
setsoutvarious
actsthatconstitute
crimesagainst
humanity,
namely:murder;extermination;
enslavement;
deportation;
imprisonment;
torture;rape;
persecution
on political,
racial
andreligious
grounds;
and:otherinhumane
acts.Although
the
category
ofactsthatconstitute
crimes
against
humanity
aresetoutinArticle
3, thiscategory
is
hotexhaustive.
Anyactwhichis inhumane
in nature
andcharacter
mayconstitute
a crimeagainst
humanity,
provided
Iheotherelements
aremet.Thisis evident
in (i)whichcaters
forallother
inhumane
actsnotstipulated
in (a)to (h)of Article

586.TheChamber
notesthattheaccused
is indicted
formurder,
extermination,
torture,
tape
andother
actsthatconstitute
inhumane
acts.TheChamber
in interpreting
Article
3 of theStature,
shall
focus
itsdiscussion
on these
actsonly.

t4SThe
Judgment
ofProsecutor
v.Dugko
Tadid,
case
no.IT94-I-T,
addressed
this
issue,
citing
thecase
the
Federation
Nationale
desDeportes
etInternes
Resistant
etPatriot
andOther
v.Barbie
78Int’L.
Rep.
124,
125(1995).
OnAppeal
theCourdeCassation
quashed
andannulled
thejudgment
inpart,
holding
that
members
oftheresistance
could
bevictims
ofcrimes
against
humanity
aslong
asthenecessary
intent
for
crimes
against
humanity
waspresent.
(Para.
641)
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Murder

587.TheChamber
considers
thatmurder
is a crimeagainst
humanity,
pursuant
to Article
3 (a)
of theStature.
TheInternational
LawCommission
discussed
theinhumane
actof murderin the
context
of thedefinition
of crimes
against
humanity
andconcluded
thatthecrimeof murder
is
clearly
understood
anddefined
in thenational
lawof every
stateandtherefore
thereisno needto
further
explain
thisprohibited
act.

588.The Chambernotesthatarticle3(a)of theEngIishversionof the Statuterefers
"Murder",
whilst
theFrench
version
of theStatute
refers
to "Assassinat".
Customary
International
Lawdictates
thatit is theactof "Murder"
thatconstitutes
a crimeagainst
humanity
andnot
"Assassinat".
Therearetherefore
sufficient
reasons
to assumethattheFrench
version
of the
Statute
suffers
froman error
in translation.

589.TheChamberdefinesmurderas theunlawful,
intentional
killing
of a humanbeing.The
requisite
elements
of murder
are:

1.

2.

thevictim
is dead;
the deathresultedfrom an unlawfulact or omissionof the accusedor a
subordinate;

3.

at thetimeof thekilting
theaccused
or a subordinate
hadtheintention
to killor

,«,

inflict
grievous
bodily
harmon thedeceased
having
knownthatsuchbodily
harm
is likely
to cause
thevictim’s
death,
andis reckless
whether
death
ensures
or not.

590.Murdermustbe committed
as partof a widespread
or systematic
attack
against
a civilian
population.
Thevictimmustbe a member
of thiscivilian
population.
Thevictim
musthavebeen
murdered
because
he wasdiscriminated
against
on national,
ethnic,
racial,
political
or religious
grounds.

Extermination
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591. Thc Chambcrconsiders
that extermination
is a crimeagainsthumanity,
pursuantto
Article
3 (c)of theStatute.
Extermination
is a crimewhichbyitsverynature
is directed
against
a groupof individuals.
Extermination
differs
frommurder
in tbatit requires
an element
of mass
destruction
whichis notrequired
formurder.

592. TheChamber
defines
theessential
elements
of extermination
as thefollowing
:

l,

theaccused
or hissubordinate
participated
in thekilling
of certain
namedor
described
persons;

2*

theactor omission
wasunlawful
andintentional.

3.

theunlawfut
actor omission
mustbe partof a widespread
or systematic
attack;

4.

theattack
mustbe against
thecivilian
population;

5.

theattack
mustbe on discriminatory
grounds,
namely:
national,
poIitical,
ethnic,
facial,
orreligious
grounds.

Torture

593.TheChamber
considers
thattorture
is a crimeagainst
humanity
pursuant
to Article
3(f)
of theStatute.
Torture
maybe defined
as :

’..anyactby whichseverepainor suffering,
whether
physical
or mental,
is
intentionally
inflicted
on a person
forsuchpurposes
as obtaining
fromhimor a
thirdperson
information
or a confession,
punishing
himforan acthe or a third
personhascommitted
or is suspected
of havingcommitted,
or intimidating
or
coercing
himor a thirdperson,
or foranyreason
basedon discrimination
of any
kind,
whensuchpainorsuffering
isinflicted
byor attheinstigation
of,or
withthe
consent
or acquiescence
of a public
officiai
or otherperson
acting
in an official
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capacity.’
J49

594. TheChamber
defines
theessential
elements
of torture
as :

(i)

Theperpetrator
mustintentionally
inflictseverephysical
or mentalpainor
suffering
uponthevictim
tbroneor moreof thefollowing
purposes:
(a)

to obtain
information
or a confession
fromthevictim
or a thirdperson;

(b)

to punish
thevictim
or a thirdperson
tbran actcommitted
or suspected
of
havingbeencommitted
by eitherof them;

(c)

/rbrthepurpose
ofintimidating
orcoercing
thevictim
or thethirdperson;

(d)

foranyreason
basedon discrimination
of anykind.

(ii) Theperpetrator
washimself
an official,
or acted
al theinstigation
of,or wiihthe
consent
or acquiescence
of,an official
or person
acting
inan official
capacity.

595.The Chamberfindsthattortureis a crimeagainsthurnanity
if thefollowing
further
elements
aresatisfied
:

(a) Torture
mustbe perpetrated
as partof a widespread
or systematic
attack;
(b) theattack
mustbe against
thecivilian
population;
(c) theattackmustbe launched
on discriminatory
grounds,
namely:
national,
ethnic,
facial,
religious
andpolitical
grounds.

Rape

596. Considering
theextentto whichrapeconstitute
crimesagainst
humanity,
pursuant
to
Article
3(g)of theStatute,
the Chamber
mustdefinerape,as thereis no commonly
accepted

la9 Convention
against
Torture
and OtherCruel,Inhuman
or Degrading
Treatmem
or Punishment,
Article
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definition
of thistermin international
law.Whilerapebasbeendefined
in certain
national
jurisdictions
as non-consensual
intercourse,
variations
on theactof rapemayinclude
actswhich
involve
theinsertion
ofobjects
and/or
theuseof bodily
orifices
notconsidered
tobeintrinsically
sexual.

597.TheChamber
considers
thatrapeis a lbrmof aggmssion
andthatthecentral
elements
of
thecrimeof rapecannot
be captured
in a mechanical
description
of objects
andbodyparts.
The
Convention
againstTortureandOtherCruel,lnhumanand Degrading
Treatment
or Punishment
doesnotcatalogue
specific
actsinitsdefinition
of torture,
focusing
rather
ontheconceptual
frame
workofstatesanctioned
violence.
Thisapproach
is moreuseful
in international
law.Liketorture,
tapeis usedfor suchpurposes
as intimidation,
degradation,
humiliation,
discrimination,
punishment,
control
or destruction
of a person.
Liketorture,
rapeisa violation
ofpersonal
dignity,
andrapein factconstitutes
torture
wheninflicted
by or al theinstigation
of orwiththeconsent
or acquiescence
of a public
official
or other
person
acting
in anofficial
capacity.

598.The Chamberdefinesrape as a physical
invasionof a sexualnature,committed
on a
personundercircumstances
whichare coercive.
Sexualviolence
whichincludesrape,is
considered
tobeanyactofasexualnaturewhichis committed
on a personundercircumstances
whicharecoercive.
Thisactmustbe committed
:

or systematic
attack;
(a) as partof a widespread

(b) on a civilian
population;
(c) oncertained
catalogued
discriminatory
grounds,
namely:
national,
ethnic,
political,
facial,
orreligious
grounds.
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6.5.Violations
of Common
Article
3 andAdditional
Protocol
II (Article
4 of
theStatute)

Article
4 of theStatute

599.Pursuant
to Article
4 of theStatute,
theChamber
shallhavethepowerto prosecute
persons
committing
or ordering
to be committed
scriousviolations
of Article3 commonto thefour
GenevaConventions
of 12 August1949for theProtection
of War Victims,
and of Additional
Protocol
I[ thereto
of 8 June1977.Theseviolations
shaliinclude,
butshallnotbe limited
to:

a) violence
to lire,healthandphysicaI
or mentalwell-being
of persons,
in
particular
murder
aswellas cruel
treatment
suchas torture,
mutilation
or anyform
of corporal
punishment;

b) collective
punishments;

c) taking
of hostages;

d)actsofterrorism;

e) outrages
uponpersonal
dignity,
in particular
humiliating
and degrading
treatment,
tape,enforced
prostitution
andanyformof indecent
assault;

f)pillage;

g) thepassing
of sentences
andthecarrying
outof executions
without
previous
judgment
pronounced
by a regularly
constituted
court,
affording
ailthejudicial
guarantees
whicharerecognised
as indispensable
by civilised
peoples;
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h) threats
to commit
anyof theforegoing
acts.

600.Priorto developing
theelements
forthcabovecitedoffcnces
contained
withinArticle
4
of theStatute,
theChamberdeemsit necessary
to commentuponthe applicability
of common
Article
3 andAdditional
Protocol
II as regards
thesituation
whichexisted
in Rwanda
in 1994at
thetimeof theevents
contained
in theIndictment.

Applicability
of CommonArticle3 and Additional
ProtocolII

601.Thefour1949GenevaConventions
andthe1977Additional
Protocol
I thereto
generally
apptyto international
armedconflicts
only,whereas
Article
3 common
to theGeneva
Conventions
extends
a minimum
threshold
of humanitarian
protection
as wellto ailpersons
affected
by a noninternational
conflict,
a protection
whichwas furtherdeveloped
andenhanced
in the 1977
Additional
Protocol
II.Inthefieldofinternational
humanitarian
law,a clear
distinction
as tothe
thresholds
of application
basbeenmadebetween
situations
of international
armedconflicts,
in
which
thelawof armed
conflicts
is applicable
as a whole,
situations
of non-international
(internal)
armedconflicts,
whereCommonArticle
3 and Addition;d
Protocol
II areapplicable,
and noninternational
armedconflicts
whereonlyCommon
Article
3 is applicable.
Situations
of internal
disturbances
arehOtcovered
by international
humanitarian
law.

602.Thedistinction
pertaining
to situations
of conflicts
of a nonqnternational
character
emanates
fromthediffering
intensity
oftheconflicts.
Suchdistinction
isinherent
to theconditions
of applicability
specified
forCommon
Article
3 or Additional
Protocol
Il respectively.
Common
Article
3 applies
to "armed
conflicts
notof an international
character",
whereas
fora conflict
to
fallwitbin
theambitof Additional
Protocol
Il,it must"takeplacein theterritory
of a High
Contracting
Partybetween
itsarmedforces
anddissident
armedforces
or otherorganized
armed
groups
which,
underresponsible
command,
exercise
suchcontrol
overa partof itsterritory
as to
enablethemto carryoutsustained
andconcerted
military
operations
andto implement
this
Protocol".
Additional
Protocol
Il doesnotin itself
establish
a criterion
fora non-international

\
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conflict,
ratherit merelydevelops
andsupplements
the miescontained
in CommonArticle3
without
modifying
itsconditions
of application.~5°

603.It should
be stressed
thattheascertainment
of theintensity
of a non-international
conflict
doesnotdepend
on thesubjective
judgment
oftheparties
totheconflict.
Itshould
be recalled
that
thefourGeneva
Conventions,
as wellas thetwoProtocols,
wereadopted
primarily
to protect
the
victims,
as wellas potential
victims,
of armedconflicts.
If theapplication
of international
humanitarian
lawdepended
solely
on thediscretionary
judgment
of theparties
to theconflict,
in
mostcasesthere
wouldbe a tendency
fortheconflict
to be minimized
by theparties
thereto.
Thus,
on thebasisof objective
criteria,
bothCommon
Article
3 andAdditional
Protocol
II willapply
onceit hasbeenestablished
thereexists
aninternal
armedconflict
which
fulfills
their
respective
pre-determined
~»~.
criteria

604.The Security
m,
Council,
whendelimiting
the subject-matter
jurisdiction
of the ICTR
incorporated
violations
of international
humanitarian
lawwhichmaybe committed
in thecontext
of bothan international
andan internal
armedconflict:

Giventhenatureof theconflict
as non-international
in character,
the
Council
hasincorporated
within
thesubject-matter
jurisdiction
of theTribunal
violations
of international
humanitarian
tawwhichmayeitherbe committed
in
i

bothinternational
andintemal
armedconflicts,
suchas thecrimeof genocide
and
crimesagainst
humanity,
or maybe committed
onlyin intemal
armedconflicts,
suchas violations
of article
3 common
to tbefourGenevaConventions,
as more
150SeeArticle
1 (Material
field
ofapplication)
ofAdditional
Protocol
II.
151lbidandInternational
Committee
oftheRedCross
Commentary
ontheAdditional
Protocols
of8 June
1977totheGeneva
Conventions
of12August
1949,
para.
4438,
(hereinafter
the"Commentary
onAdditional
Protocol
Il").
152SeetheSecretary
General’s
Report
onpractical
arrangements
fortheeffective
functioning
ofthe
International
Tribunal
forRwanda,
recommending
Arusha
astheseatoftheTribunal,
UNDoc.S/1995/134,
of13
February
1995.

245
fully
eIaborated
in article
4 of AdditionaI
Protocol
Il.
[n thatlatter
respect,
tbeSccurity
Council
haselccted
to takea-more
expansive
approach
to thechoice
of theapplicable
lawthantheoneunderlying
the
Statureof the YugoslavTribunal,and includedwithinthe subject-matter
jurisdiction
of the RwandaTribunal
international
instruments
regardless
of
whether
theywereconsidered
partof customary
international
lawor whether
they
bavecustomarily
entailed
theindividual
criminal
responsibility
of theperpetrator
of thecrime.Article4 of theStamte,accordingly,
includes
violations
of
Additional
Protocol
II,which,
as a whole,
hashotyetbeenuniversally
recognized
as partof customary
international
law,forthefirstrimecriminalizes
common
article
’«~’~
3 of thefourGeneva
Conventions.

605.Although
theSecurity
Council
elected
to takea moreexpansive
approach
to thechoiceof
thesubject-matter
jurisdiction
of theTribunal
thanthatoftheICTY,byincorporating
international
instruments
regardless
of whether
theywereconsidered
partof customary
international
lawor
whether
theycustomarily
entailed
theindividual
criminal
responsibilty
of theperpetrator
of the
crime,
theChamber
believes,
an essential
question
whichshould
be addressed
at thisstageis
whether
Article
4 of theStatute
includes
normswhiehdidnot,ai thetimethecrimes
alleged
in
theIndictment
werecommitted,
formpartof existing
international
customary
law.Moreover,
the
Chamberrecallsthe establishment
of the [CTYtS~,duringwhichthe UN Secretary
General
asserted
thatin application
oftheprinciple
of nullum
crimen
sinelegetheInternational
Tribunal
shouldapplyrulesof International
Humanitarian
law whichare beyondany doubtpartof
customary
law.

606.Notwithstanding
theabove,a possible
approach
wouldbe fortheChamber
notto lookat
thenature
of thebuilding
blocks
ofArticle
4 oftheStatute
norforitto categorize
theconflict
as

~53lbid
paragraphs
11- 12
Is,L
SeetheSecretary
General’s
Report
fotheSecurity
Council
onestablishment
oftheICTY,
UNDoc.
S/25704,
of3 May1993,
para34.
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suchbut,rather,
to lookonlyat therelevant
partsof Common
Article
3 andAdditional
Protocol
IIin thecontext
of thistrial.
Indeed,
theSecurity
Council
hasitself
never
explicitly
dctermined
howan armedconflict
should
be characterised.
Yetit wouldappear
that,in thecaseof theICTY,
theSecurity
Council,
by making
reference
to thefourGenevaConventions,
considered
thatthe
conflict
in theformer
Yugoslavia
wasan international
armedconflict,
although
it didnotsuggest
the criteria
by whichit reachedthisfinding.
Similarly,
whenthe Security
Counciladded
Additional
Protocol
II to thesubject
matter
jurisdiction
of theICTR,thiscouldsuggest
thatthe
Security
Council
deemed
theconflict
in Rwanda
as an Additional
Protocol
II conflict.
Thus,it
would
hotbe necessary
t’ortheChamber
to determine
theprecise
nature
oftheconflict,
thishaving
already
beenpre-determined
by theSecurity
Council.
Article
4 of theStatute
wouldbe applicable
irrespective
ofthe’Additional
Protocol
IIquestion’,
so longas theconflict
werecovered,
at the
veryleast,by the customary
normsof CommonArticle
3. Findings
wouldthusbe madeon the
basisof whether
or notit wereproved
beyond
a reasonable
doubtthattherebasbeena serious
violation
inthei-brin
of oneor moreoftheactsenumerated
in Article
4 oftheStature.

607.However,
the Chamberrecallsthe wayin whichthe Prosecutor
bas broughtsomeof the
counts
against
theaccused,
namely
counts
6, 8,i0,12and15.Forthefirst
fourofthese,
thereis
mention
onlyof Common
Article
3 as thesubject
marrer
jurisdiction
of theparticular
alleged
offences,
whereas
count15 makesan additional
reference
to Additional
Protocol
II.To so add
Additional
Protocol
II shouldnot,in theopinionof theChamber,
be dealtwithas a mere
expansive
enunciation
of a rationemateriae
whichhas beenpre-determined
by the Security
CounciI.
Rather,
theChamber
findsif necessary
andreasonable
to establish
theapplicability
of
bothCommon
Article
3 andAdditional
Protocol
II individually.
Thus,if an offence,
as percount
15,is charged
underbothCommon
Article
3 andAdditional
Protocol
lI,it willhotsuffice
to apply
Common
Article
3 andtakeforgranted
thatArticle
4 of theStature,
henceAdditionaI
Protocol
II,is therefore
automatically
applicable.

608.It is todayclearthatthenormsof Common
Article
3 haveacquired
thestatus
of customary
lawin thatmostStates,
by theirdomestic
penalcodes,
havecriminalized
actswhichif committed
during
intemal
armedconflict,
wouldconstitute
violations
of Common
Article
3. It wasalsoheld

/
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by theICTYTrialChamber
in theTadidjudgment
~55thatArticle
3 of theICTYStatute
(Customs
of War),beingthcbodyof customary
international
humanitarian
lawnotcovered
by Articles
2,
4, and5 of theICTYStatute,
included
theregime
of protection
established
underCommon
Article
3 applicable
to armedconflicts
notof an international
character.
Thiswasin linewiththeview
of the ICTYAppealsChamberstipulating
thatCommonArticle3 beyonddoubtformedpartof
customary
international
law,andfurther
thatthereexists
a corpus
of general
principles
andnorms
on .
.56
internai
armedconflict
embracing
CommonArticle
3 buthavinga muchgreater
scope

609.However,
as aforesaid,
Additional
Protocol
II as a wholewasnotdeemed
by theSecretaryGeneral
to havebeenuniversally
recognized
as partof customary
international
law.TheAppeals
Chamber
concurred
withthisviewinasmuch
as "[m]any
provisions
of thisProtocol
[II]cannow
be regarded
as declaratory
of existing
rulesor as havingcrystallised
in emerging
rulesof
customary
57
law[]’,butnotail]

6 10.WhilsttheChamber
is verymuchof thesameviewas pertains
to Additional
Protocol
II
as a whole,
it should
berecalled
thattherelevant
Article
in thecontext
of theICTRis Article
4(2)
(Fundamental
Guarantees)
of Additional
Protocol
~»8.Ail of
theguar
antees, as
num
e rated in
Article
4 reat’firm
andsupplement
Common
Article
3~59and,as discussed
above,
Common
Article
3 beingcustomary
in nature,
theChamber
is of theopinion
thattheseguarantees
didalsoat the
rimeof theevents
alleged
in theIndictment
formpartof existing
international
customary
law.

t55SeeICTYTadid
Judgment
of7 May1997,
paragraph
609
t56Decision
ontheDefence
Motion
forInterlocutory
Appeal
onJurisdiction
of20ctober
1995,
paragaphs
116and134.
157Ibid
paragraph
117
158Save
for4(2)(0
slavery
andtheslave
trade
inailtheir
forms
t59As
regards
Collective
Punishments’nc,
tcshould
betaken
ofcommentary
thereon,
para4535- 4536
Commentary
onAdditional
Protoeol
II
%
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Individual
CriminalResponsibility

6 11.Forthepurposes
of an international
criminal
Tribunal
whichis trying
individuals,
it is hOt
sufficient
merely
to affirm
thatCommon
Article
3 andpartsof Article
4 of Additional
Protocol
II - whichcomprise
thesubject-matter
jurisdiction
of Article
4 of theStatute
- formpartof
international
customary
law.Evenif Article
6 of theStatute
provides
forindividual
criminal
responsibility
as pertains
to Articles
2, 3 and4 of theStatute,
it mustalsobe shownthatan
individual
committing
serious
violations
of thesecustommy
normsincurs,
as a matter
of custom,
individual
criminal
responsibility
thereby.
Otherwise,
it mightbe argued
thattheseinstruments
onlystatenorms
applicable
to States
andParties
to a conflict,
andthattheydo notcreate
crimes
forwhichindividuals
maybe tried.

612.As regards
individual
criminaI
responsibility
t’orserious
violations
of Common
Article
3,
theICTYbasalready
affirmed
thisprinciple
in theTadidcase.In theICTYAppeals
Chamber,
tbe
problemwas posedthus:

"

Evenif custommy
international
lawincludes
certain
basicprinciples
applicable
to

bothintemal
andinternational
armedconflicts,
Appellant
argues
thatsuchprovisions
do
hotentailindividual
criminal
responsibility
whenbreaches
arecommitted
in internal
armedconflicts;
theseprovisions
cannot,therefore,
fallwithinthe scopeof the
International
Tribunal’s
jurisdiction.Ie~»’

613.Basing
ltself
on rulings
of theNtiremberg
Tribunal,
on "elements
of international
practice
whichshowthatStates
intend
to criminalise
serious
breaches
of customary
ruIesandprinciples
on internal
conflicts",
as wellas on national
legislation
designed
to implement
theGeneva
Conventions,
the ICTYAppealsChamberreachedthe conclusion:

t6o Decision
on theDefence
MotionforInterlocutory
Appealon Jurisdiction
of 20ctober
1995,paragraph
128
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Ailof thesefactors
confirm
thatct,stomary
international
lawimposes
criminal
liability
forserious
violations
of common
Article
3, as supplemented
by’other
general
principles
andmieson protection
of victims
of internal
armedconflict,
andforbreaching
certain
fundamental
principles
andrulesmgarding
meansandmethods
of combat
in civil
«’>’
strife]

614. t62.
Thiswasaffirmed
by theICTYTrialChamber
whenit rendered
in theTadidjudgment

615. The Chamberconsidersthis findingof the ICTY AppealsChamberconvincingand
,,<a,, dispositive
of theissue,bothwithrespect
to serious
violations
of CommonArticle
3 andof
Additional
Protocol
II.

616.It shouldbe noted,moreover,
thatArticle4 of the [CTRStatutestatesthat,"The
International
Tribunal
forRwandashallhavethepowerto prosecute
personscommitting
or
ordering
tobecommitted
seriousviolations
of Article
3 commonto theGenevaConventions
of
12 August
1949fortheProtection
ofWarVictims,
andof Additional
ProtocoI
II thereto
of 8 June
1977"(emphasis
added).The Chamberunderstands
the phrase"serious
violation"
to mean
breachof a fuieprotecting
important
values[which]
mustinvolve
graveconsequences
forthe
victim",
in linewiththeabove-mentioned
Appeals
Chamber
Decision
in Tadid,
paragraph
94.The
listof serious
violations
whichis provided
in Article
4 of theStatute
is takenfromCommon
Article
3 - whichcontains
fundamental
prohibitions
as a humanitarian
minimum
of protection
for
warvictims- andArticle4 of Additional
ProtocoI
II,whichequally
outlines
"Fundamental
Guarantees".
The listin Article4 of theStaturethuscomprises
seriousviolations
of the
fundamental
humanitarian
guarantees
which,
as hasbeenstated
above,
arerecognized
as partof
international
customary
law.In theopinion
of theChamber,
itisclearthattheauthors
of such
egregious
violations
mustincurindividual
criminal
responsibility
fortheirdeeds.

161Ibidparagraph
134
162SecICTYTadid
Judgment
o1"7May1997,
paragraph
613
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617.TheChamber,
therefore,
concludes
theviolation
of thesenormsentails,
as a matterof
customary
international
law,individual
responsibility
[’ortheperpetrator.
In addition
to this
argument
fromcustom,
thereis thetactthattheGenevaConventions
of 1949(andthusCommon
Article
3) wereratified
by Rwandaon 5 May 1964andAdditional
Protocol
II on 19 November
1984,andweretherefore
in forceon theterritory
of Rwanda
al thelimeof thealleged
offences.
Moreover,
alltheoffences
enumerated
underArticle
4 of theStatute
constituted
crimesunder
Rwandan
lawin 1994.Rwandan
nationals
weretheret’ore
aware,or shouldhavebeenaware,in
1994thattheywereamenable
to thejurisdiction
of Rwandancourtsin caseof commission
of
those
offences
falling
under
Article
4 of theStatute.

The natureof theconflict

618.As aforesaid,
it willnotsuffice
to establish
thatas thecriteria
of Common
Article
3 have
beenmet,thewholeof Article
4 of theStatute,
henceAdditional
Protocol
II,willbe applicable.
Whereallegedoffences
arecharged
underbothCommonArticle
3 andAdditional
Protocol
II,
whichhasa higher
threshold,
theProsecutor
willneedto provethatthecriteria
of applicability
of,on theonehand,Common
Article
3 and,on tbeother,
Additional
Protocol
II havebeenmet.
Thisis so because
Additional
Protocol
II is a legalinstrument
theoverall
solepurpose
of which
isto afford
protection
tovictims
in conflicts
notof an international
character.
Hence,
theChamber
deemsil reasonable
andnecessary
that,priorto deciding
if therehavebeenserious
violations
of
theprovisions
of Article
4 of theStatute,
wherea specific
reference
basbeenmadeto Additional
Protocol
I~ incounts
against
an accused,
itmustbeshown
thattheconflict
issuchastosatisfy
the
requirements
of Additional
Protocol
II.

Common Article 3

619.Thenormssetby Common
Article
3 applyto a conflict
as soonas it is an ’armed
conflict
notof an international
character’.
An inherent
question
follows
sucha description,
namely,
what
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constimtes
an armedconflict?
TheAppeals
Chamber
in theTadiddecision
on Jurisdiction
~6~held
«thatan armedconflict
existswhenever
thereis [...]protracted
armedviolence
between
governmental
authorities
andorganized
armedgroupsor betweensuchgroupswithina State.
International
humanitarian
lawappties
ri’oto
theinitiation
of sucharmedconflicts
andextends
beyond
thecessation
ofhostilities
until
[...]
inthecaseofinternat
conflicts,
a peacefuI
settlement
is reached".
L(’
Similarly,
the Chamber
notesthattheICRCcommentary
on CommonArticle3
suggests
useful
criteria
resulting
fromthevarious
arnendments
discussed
during
theDiplomatic
Conference
of Geneva,
1949,interalia:

ThatthePartyin revoit
agalnst
thede jureGovernment
possesses
an organized
military
force,
an authority
responsible
foritsacts,
acting
within
a determinate
territory
andhaving
themeansof respecting
andensuring
therespect
fortheConvention.

ThatthelegalGovemment
is obligedto haverecourse
to the regular
military
forces
against
insurgents
organized
asmilitary
inpossession
ofa partofthenational
territory.

(a)Thatthede.jure
Government
hasrecognized
theinsurgents
as belligerents;
or

(b)thatithasclaimed
foritself
therights
ofa belligerent;

(c)thatit hasaccorded
theinsurgents
recognition
as belligerents
forthepurposes
only
thepresent
Convention;
or

(d)thatthedispute
hasbeenadmitted
to theagenda
of theSecurity
Council
or theGeneral
Assembly
of theUnited
Nations
as beinga threat
to international
peace,
a breach
of peace,

163SeeICTY
Decision
ontheDefence
Motion
forInterlocutory
Appeal
onJurisdiction
of20ctober
1995,
para.
70
164SeeInternational
Committee
oftheRedCross,
Commentary
I Geneva
Convention,
Article
3,Paragraph
1 - Applicable
Provisions
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oran actofaggression.

620.Theabove’reference’
criteria
wereenunciated
ils,’lmeansof distinguishing
genuine
armed
conflicts
frommereactsof banditry
or unorganized
andshort-lived
insurrections
Le’5.Theterre,
’armed
conflict’
in itself
suggests
theexistence
of hostilities
between
armedforces
organized
to
a greater
or lesser
extent
t66.Thisconsequently
rulesoutsituations
of internai
disturbances
and
tensions.
Fora finding
toberuadeon theexistence
of an intermd
armedconflict
in theterritory
of Rwanda
at thetimeof theevents
alleged,
it willtherefore
be necessary
to evaluate
boththe
intensity
andorganization
of theparties
to theconflict.

621.Evidence
presented
in relation
to paragraphs
5-I l of the Indictment
~67,namelythe
testimony
of Major-General
Dallaire,
has shownthereto havcbeena civilwarbetweentwo
groups,
beingon theoneside,thegovernmental
forces,
theFAR,andon theotherside,theRPF.
Bothgroupswerewell-organized
andconsidered
to be armiesin theirownright.Further,
as
pertains
to theintensity
of conflict,
ailobservers
to the events,
including
UNAMIRandUN
Special
rapporteurs,
wereunanimous
in charactcrizing
theconfrontation
between
thetwoforces
as a war,an internal
armedconflict.
Basedon theforegoing,
theChamber
findsthereexisted
at
thetimeof theevents
alleged
in theIndictment
an armed
conflict
notof aninternational
character
as coveredby CommonArticle3 of the 1949GenevaConventions.

Additional
Protocol
II

622.As statedabove,Additional
Protocol
II appliesto conflicts
which"takeplacein the
territory
of a HighContracting
Partybetween
itsarmedforces
anddissident
armedforces
or other
organized
armedgroupswhich,
underresponsible
command,
exercise
suchcontrol
overa partof
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itstcrritory
as to enable
themto carryoutsustained
andconcerted
military
operations
andto
implemcnt
thisProtocol".

623.Thus,thcconditions
to be metto fulfilthematcrial
requirernents
of applicability
of
Additional
Protocol
II at thetimeof theevents
alleged
in theIndictment
wouldentail
showing
that:

(i)an armedconflict
tookplacein theterritory
of a HighContracting
Party,
namely
Rwanda,
between
itsarmedforcesanddissident
armedforcesor otherorganized
armed
groups;

(ii)thedissident
armedforces
or otherorganizcd
armedgroups
wereunderresponsible
command;

(iii)thedissident
armed
forces
orotherorganized
armedgroups
wereableto exercise
such
control
overa partoftheir
territory
as to ënable
themtocarryoutsustained
andconcerted
military
operations;
and

(iv)thedissident
armedforcesor otherorganized
armedgroups
wereableto implement
Additional
Protocol
II.

624.As perCommon
Article
3, thesecriteria
haveto be applied
objectively,
irrespective
of the
subjective
conclusions
of theparties
involved
in theconflict.
A number
of precisions
needto be
madeaboutthesaidcriteria
68
priorto theChamber
making
a finding
thereon]

625. The conceptof armedconflicthas alreadybeen discussedin the previoussection
pertaining
to Common
Article
3. It suffices
to recall
thatan armedconflict
is distinguished
from
internaI
disturbances
bythelevel
ofintensity
of theconflict
andthedegree
oforganization
of the

168Seegenerally
Commentary
on Additional
Protocol
IL Article
1 (Material
fieldof application)
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parties
totheconflict.
Under
Additional
Protocol
1I,theparties
totheconflict
willusually
either
be the govemment
confronting
dissident
armedtorces,or thegovernment
fighfing
insurgent
organized
armedgroups.
Theterre,
’armed
forces’
of theHighContracting
Partyis to be defined
broadly,
so as to coverallarmedforces
as described
within
national
legislations.

626.The armedforcesopposingthe government
must be underresponsible
command,which
entails
a degree
of organization
within
thearmedgroupor dissident
armedforces.
Thisdegree
of
organization
should
be suchso as to enable
thearmedgroupor dissident
forces
to planandcarry
outconcerted
military
operations,
andto impose
discipline
in thenameof a defizcto
authority.
Further,
thesearmedforces
mustbe ableto dominate
a sufficient
partof theterritory
so as to
maintain
sustained
andconcerted
military
operations
andto applyAdditional
Protocol
II.In
essence,
theoperations
mustbe continuous
andplanned.
Theterritory
in theircontrol
is usually
thatwhichhaseluded
thecontrol
of thegovernment
~brces.

627.In thepresentca;e,evidence
hasbeenpresented
to theChamber
whichshowedtherewas
at theleasta conflict
notof a international
character
in Rwanda
attherimeof theevents
alleged
in theIndictment
t6’».TheChamber,
alsotakingjudicial
noticeof a numberof UN official
documents
dealing
withtheeonflict
in Rwanda
in 1994,finds,
in addition
to therequirements
of
CommonArticle
3 beingmet,thatthematerial
conditions
listedaboverelevant
to Additional
Protocol
II bavebeenfulfilled.
It basbeenshownthattherewasa conflict
between,
on theone
hand,the RPF, underthe commandof GeneralKagame,and, on the other,the govemmental
forces,
theFAR.TheRPFincreased
itscontrol
overtheRwandan
territory
fromthatagreed
in the
ArushaAccordsto overhalfof the country
by mid-May1994,andcarriedoutcontinuous
and
sustained
military
operations
untiltheceasetireon 18July1994which
brought
thewarto an end.
TheRPFtroopsweredisciplined
andpossessed
a stmctured
leadership
whichwasanswerable
to
authority.
TheRPFhadalsostated
to theInternational
Committee
of theRedCrossthatit was

169Seein particular
documents
referred
toin ’Factual
Findings
- General
Al legations
(paragraphs
5-11of
theIndictment)’
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boundby therulesof International
Humanitarian
law17°.TheChamber
findsthesaidconflict
to
havebccnan internal
armedconflict
within
thcmcaning
of Additional
Protocol
It.Further,
the
Chamber
findsthatconflict
tookplaceat therimeof theevents
alleged
in theIndictment.

Rationepersonae

628.Twodistinct
issues
arisewithrespect
to personal
jurisdiction
overserious
violations
of
Common
Article
3 andAdditional
Protocol
[I - theclassof victims
andtheclassof perpetrators.

Theclassof vietims

629.Paragraph
10 of theIndictment
reads,
"Thevictims
referred
to in thisIndictment
were,at
allrelevant
times,
persons
nottaking
anactive
partinthehostilities".
Thisisa materiaI
averment
forcharges
involving
Article
4 inasmuch
as Common
Article
3 is fortheprotection
of"persons
takingno activepartin thehostilities"
(Common
Article
3(1)),
andArticle
4 of Additional
Protocol
IIis fortheprotection
of,"ailpersons
whodo nottakea direct
partor whobaveceased
to takepartinhostilities".
Thesephrases
aresosimilar
that,
fortheChamber’s
purposes,
theymay
be treated
as synonymous.
Whether
thevictims
referred
to in theIndictment
areindeed
persons
hOttaldng
an active
partin thehostilities
is a factuaI
question,
which
hasbeenconsidered
in the
Factual
Findings
on theGeneral
Allegations
(paragraphs
5-11of theIndictment).

Theclassof perpetrators

630.ThefourGeneva
Conventions
- as wellas thetwoAdditionai
Protocols
- as stated
above,
wereadopted
primarily
to protect
thevictims
as weliaspotential
victims
of armedconflicts.
This
implies
thusthatthelegalinstruments
areprimarily
addressed
to persons
whoby virtue
of their
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authority,
areresponsible
forthe outbreak
of, or areotherwise
engagedin theconductof
hostilities.
Thecategory
of persons
to be heldaccountablc
in thisrespect
then,wouldin most
casesbe limited
to commanders,
combatants
and othermembers
of thearmedforces.

631.Dueto the overallprotective
and humanitarian
purposeof theseinternational
legal
instruments,
however,
thedelimitation
of thiscategory
of persons
boundby theprovisions
in
CommonArticle3 and Additional
Protocol
II shouldnot be too restricted.
The dutiesand
responsibilities
of theGeneva
Conventions
andtheAdditionaI
Protocols,
hence,willnormally
apptyonlyto individuals
ofallranksbelonging
to thearmedforces
underthemilitary
command
of either
of thebelligerent
parties,
orto individuals
whowerelegitimately
mandated
andexpected,
as public
officiais
or agents
or persons
otherwise
holding
public
authority
or d«facto
mpresenting
theGovernment,
to support
or fulfil
thewarefforts.
Theobjective
of thisapproach,
thus,would
be to applytheprovisions
oftheStature
in a fashion
whichcorresponds
bestwiththeunderlying
protective
purpose
of theConventions
andtheProtocols.

632.However,
the[ndictment
doeshotspecifically
averthattheaccused
fallsin theclassof
persons
whomaybe heldresponsible
forserious
violations
of Common
Article
3 andAdditional
Protocol
11.It hasnotbeenalleged
thattheaccused
wasofficially
a member
of theRwandan
’armed
forces’
(initsbroadest
sense).
It could,
hence,
be objected
that,
asa civilian,
Article
4
theStatute,
whichconcerns
thelawof armedconflict,
doesnotapplyto him.

633.It is,in fact,
well-established,
at leastsincetheTokyotrials,
thatcivilians
maybe held
responsible
forviolations
of international
humanitarian
law.Hirota,
theformer
Foreign
Minister
of Japan,
wasconvicted
at Tokyoforcrimes
committed
during
therapeof Nanking
tT*.OtherpostWorldWar1I trials
unequivocally
support
theimposition
of individuai
criminal
liability
forwar
crimeson civilians
wheretheyhavea linkor connection
witha Partyto theconflictm.The

171See’General
LegalFindings
- Individual
CriminaI
Responsibility
(Article
6 of theStatute)’
172See TheHadamarTrial,LawReports
of Trialsof War Criminals
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Vol.I, pp. 53-54:"The
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butpersonnel
of a civilian
institution.
Thedecision
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principle
of holding
civilians
liable
forbreaches
of theIawsof waris,moreover,
favored
by a
consideration
of the humanitarian
objectand purposeof the GenevaConventions
and the
Additional
Protocols,
whichis to protect
warvictims
fromatrocities.

634.Thusit is clearfromtheabovethatthelawsof warmustapplyequally
to civilians
as to
combatants
in theconventional
sense.
Further,
theChamber
notes,
in lightof theahovedicta,
that
theaccused
wasnot,at therimeof theevents
in question,
a merecivilian
buta bourgmestre.
The
Chamher
therefore
concludes
that,if so established
factually,
theaccused
couldfallin theclass
of individuals
whomaybe heldresponsible
forserious
violations
of international
humanitarian
law,in particular
serious
violations
of Common
Article
3 andAdditional
Protocol
II.

Ratione
loti

635.Thereis no clearprovision
on applicability
ratione
locieitherin CommonArticle
3 or
Additional
Protocol
II.However,
in thisrespect
Additional
Protocol
II seemsslightly
clearer,
in
sofaras itprovides
thattheProtocol
shall
beapplied
"toailpérsons
affected
byan armed
conflict
asdefined
inArticle
i".Thecommentary
thereon
~73specifies
thatthisapplicability
is irrespective
oftheexact
location
oftheaffected
person
intheterritory
of theState
engaged
in theconflict.
The
question
of applicability
ratione
lociin non-international
armedconflicts,
whenonlyCommon
Article
3 is of relevance
should
be approached
thesameway,i.e.thearticle
mustbe applied
in the
wholeterritory
of theStateengaged
in theconflict.
Thisapproach
wasfollowed
by theAppeais

Military
Commission
is,therefore,
anapplication
oftherule
that
theprovisions
ofthelaws
orcustoms
ofwarare
addressed
notonly
tocombatants
butalso
tocivilians,
andthat
civilians,
bycommitting
illegal
acts
against
nationals
ofthe
opponent,
maybecome
guilty
ofwarcrimes";
TheEssen
Lynching
Case,
LRTWC,
Vol.
I,p.88,
inwhich,
inter
alia,
three
civilians
were
found
guilty
ofthekilling
ofunarmed
prisoners
ofwar:
andtheZyklon
B Case,
LRTWC.
Vol.
I,p.103:
"The
decision
oftheMilitary
Court
inthepresent
case
isa clear
example
ofthe
application
oftherule
that
theprovisions
ofthelaws
andcustoms
ofwarareaddressed
notonly
tocombatants
andtomembers
ofstate
and
othcr
public
authorities,
buttoanybody
whoisina position
toassist
intheir
violation.
[...]
TheMilitary
Court
acted
ontheprinciple
that
anycivilian
whoisanaccessory
toa violation
ofthelaws
andcustoms
ofwarishimself
also
liable
asa warcriminal".
t73Commentary
onAdditional
Protocol
II,paragraph
4490
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Chamber
in itsdecision
on jurisdiction
in Tadid,
wherein
it washeldthat"themiescontained
in
[common]
Article
3 alsoapplyoutside
thenarrowgeographical
context
of theacmaltheatre
of
combat
’’~74.
operations

636.ThusthemerefactthatRwandawasengagedin an armedconflict
meetingthethreshold
requirements
of Common
Article
3 andAdditional
Protocol
[I meansthattheseinstruments
would
applyoverthewholeterritory
henceencompassing
massacres
whichoccurred
awayfromthe’war
front’.
Fromthisfollows
thatit is notpossible
to applyrulesin onepartof thecountry
(i.e.
CommonArticle
3) andotherrulesin otherpartsof the country
(i.e.CommonArticle
3 and
Additional
Protocol
II).Theaforesaid,
however,
is subject
to thecaveat
thatthecrimes
mustnot
be committed
by theperpetrator
forpurely
personal
motives.

Conclusion

637.The applicability
of CommonArticle3 andAdditional
Protocol
II has beendealtwith
aboveandfindings
madethereon
in thecontext
of thetemporal
setting
of events
alleged
in the
Indictment.
[t remains
fortheChamber
to makeitsfindings
withregard
theaccused’s
culpability
underArticle
4 of theStature.
Thiswillbe dealtwithin section
7 of thejudgment.
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7. LEGAL FINDINGS
7.1.Counts6, 8, 10 and12 - Violations
of CommonArticle
3 (murder
and
crueltreatment)
and Count15 - Violations
of CommonArticle3 and
Additional
Protocol
II(outrages
uponpersonal
dignity,
inparticular
rape...)

638.Counts6, 8, 10, and 12 of the Indictment
chargeAkayesuwithViolations
of Common
Article3 of the 1949GenevaConventions,
and Count15 chargesAkayesuof Violations
of
CommonArticle
3 ofthet949GenevaConventions
andthe1977Additional
Protocol
II thereto.
Ailtheseeounts
arecovered
by Article
4 of theStatute.

639.It hasalready
beenprovedbeyond
reasonable
doubtthattherewasan armedconflict
not
of an international
character
between
theGovemment
of Rwanda
andtheRPFin 1994at thetime
of the eventsallegedin the Indictment
~7».The Chamberroundthe conflictto mêetthe
requirements
of CommonArticle
3 as wellas Additional
Protocol
II.

640.For Akayesutobeheldcriminally
responsible
underArticle4 of the Statute,
it is
incumbent
on theProsecutor
to provebeyond
a reasonable
doubtthatAkayesu
actedforeither
the
Government
or theRPFin theexecution
of theirrespective
conflict
objectives.
As stipulated
earlier
in thisjudgment,
thisimplies
thatAkayesu
wouldincurindividual
criminal
responsibility
forhisactsifitwereproved
thatbyvirtue
ofhisauthority,
heis either
responsible
fortheoutbreak
of,or is otherwise
directly
engaged
in theconduct
ofhostilities.
Hence,
theProsecutor
willhave
to demonstrate
to theChamber
andprovethatAkayesu
waseither
a memberof thearmedforces
underthemilitary
command
of êither
of thebelligerent
parties,
or thathe waslegitimately
mandated
andexpected,
as a public
official
or agentor person
otherwise
holding
public
authority
or de factorepresenting
theGovemment,
to support
or fulfil
thewarefforts.
Indeed,
theChamber

175Supra
*Legal
Findings
onArticle
4 oftheStature’
and’Genocide
inRwanda
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recalls
thatArticle
4 ofthe
Statute
alsoapplies
tocivilians.

641.Evidence
presented
during
trialestablished
that,at thetimeof theevents
alleged
in the
lndictment,
Akayesu
worea militmTjacket
, carried
a rifle,
heassisted
themilitary
on their
arrival
in Taba by undertaking
a numberof tasks,includingreconnaissance
and mappingof the
commune,
andthesetting
up of radiocommunications,
andhe allowed
themilitary
to usehis
office
premises.
TheProsecutor
relied
inpartonthesefactsto demonstrate
thattherewasa nexus
between
theactions
of Akayesu
andtheconflict.
Further
theProsecutor
argued
thatreference
by
Akayesu
to individuals
as RPFaccomplices
wasindicative
of Akayesu
connecting
hisactions
to
the conflict
betweentheGovernment
andtheRPF.

642.It hasbeenestablished
in thisjudgment
thatAkayesuembodied
thecommunal
authority
andthathe heldan executive
civilian
position
in theterritorial
administrative
subdivision
of
Commune.
However,
theProsecutor
did notbringsufficient
evidence
to showhowand in what
capacity
Akayesu
wassupporting
theGovernment
effort
against
theRPF.Thêevidence
as pertains
tothewearing
of a military
jacket
andthecarrying
of a rifie,
in theopinion
of theChamber,
are
notsignifïcant
in demonstrating
thatAkayesu
actively
supported
thewareffort.
Furthermore,
the
Chamber
findsthatthelimited
assistance
givento themilitary
by theaccused
in hisroleas the
headof thecommune
doesnotsuffice
to establish
thathe actively
supported
thewareffort.
Moreover,
theChamberrecalls
it hasbeenprovedthatreferences
to RPFaccomplices
in the
context
of tbeevents
whichoccurred
in Tabaweretobeunderstood
as meaning
Tutsi.~76

643.Considering
theabove,
andbasedon ailtheevidence
presented
in thiscase,theChamber
findsthatit hasnotbeenproved
beyond
reasonable
doubtthattheactsperpetrated
by Akayesu
in
thecommuneof Tabaat thetimeof the êventsallegedin the Indictment
werecommitted
in
conjunction
withthearmedconflict.
TheChamber
further
findsthatit hasnotbeenproved
beyond
reasonable
doubtthatAkayesu
wasa memberof the armedforces,
or thathe waslegitimately
mandated
andexpected,
as a public
official
or agentor person
otherwise
holding
public
authority

t76 Supra’Factualfindingson paragraphs
14 and 15 of the Indictment’
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or defitcto
representing
theGovernment,
to support
orfuifilthewarefforts.

644.TheTribunal
therefore
findsthatJean-Paul
Akayesu
didhOt incurindividual
criminal
responsibility
undercounts
6, 8, 10,12 & 15 oftheIndictment.
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7.2. Count5 - Crimesagainsthumanity(murder)

645.Count5 of theindictment
charges
the Accused
witha crimeagainsthumanity
(murder),
pursuant
to Article
3(a)of theStatute,
fortheactsalleged
in paragraphs
15 and18 of the
indictment.

646.Thedefinition
of crimesagainst
humanity,
including
thevarious
elements
thatcomprise
t

thcenumerated
offences
underArticle
3 of theStatute
havealready
beendiscussed.

647.TheChamber
findsbeyonda reasonable
doubtthattheAccused
waspresent
and addressed
a gathering
in Gishyeshye
sectoron the morning
of 19 April1994.TheChamber
however
finds
thatit basnotbeenprovenbeyonda reasonable
doubtthattheAccused
duringthisaddress,
mentioned
the namesof JuvénalRukundakuvuga
or EmmanueI
Sempabwa
as Tutsito be killed
andas a result
thereof
theyweresubsequently
killed.

648. The Chamberfinds beyonda reasonabledoubt that duringhis searchfor Ephrem
Karangwa,
the Accusedparticipated
in thekillingof SimonMu@ma,ThaddéeUwanyiligra
and
JeanChrysostome,
by ordering
theirdeaths
andbeingpresent
whentheywerekilled.

649.TheChamberfindsbeyonda reasonable
doubtthatSimonMutijima,
ThaddéeUwanyiligra
andJeanChrysostome
werecivilians,
taking
no active
partin thehostilities
thatprevailed
in
Rwanda
in 1994andtheonlyreason
theywerekilledis because
theywereTutsi.

650.The Chamberfindsbeyonda reasonable
doubtthat in ordering
the killingof Simon
Mutijima,
Thaddée
Uwanyitigra
and JeanChrysostome,
theAccused
hadtherequisite
intentto
killthemas partof a widespread
or systematic
attack
against
thecivilian
population
of Rwanda
on ethnic
grounds.
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651. The Chamberfindsbeyonda reasonable
doubtthatin orderingthe killingof Simon
Mutijima,
Thaddée
Uwanyiligra
andJeanChrysostome,
theAccused
is individually
criminally
responsible
forthedeath
of thesevictims,
pursuant
to Article
6(1)oftheStatute.

652.TheChamberfindsbeyonda reasonable
doubtthattherewasa widespread
andsystematic
attack
against
thecivilian
population
in Rwanda
on 19 April1994andtheconduct
oftheAccused
tbrmed
partof thisattack.

653. The Chamberfindsbeyond a reasonabledoubt that the killingof SimonMu@ma,
ThaddéeUwanyiligra
and Jean Chrysostome
constitutes
murdercommitted,
as part of a
widespread
or systematic
attackon the civilian
population
on ethnicgroundsandas such
constitutes
a crimeagainst
humanity.
Accordingly,
theChamber
findsbeyond
a reasonable
doubt
thattheAccused
is guilty
as charged
in count5 of theindictment.
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7.3. Count7 - CrimesagainstHumanity(murder)

654.Count7 of theindictment
chargestheAccusedwitha crimeagainst
humanity
(murder),
pursuant
to Article
3(a)of theStatute,
fortheactsalleged
in paragraph
19 of theindictment.

655.Thedefinition
of crimesagainst
humanity,
including
thevarious
elements
thatcomprise
theenumerated
offences
underArticle
3 of theStatute
havealready
beendiscussed.

656.The Chamberfindsbeyonda reasonable
doubtthaton 19 April1994,the Accusedtook
eightdetained
refugees
whowerecivilians
andwhodidnottakeanyactive
partin thehostilities
thatprevailed
in Rwandain 1994and handedthemoverto thelocalmilitia,
knownas the
[nterahamwe
withorders
thattheybe killed.

657.TheChamber
findsbeyonda reasonable
doubtthattheInterahamwe,
actingon theorders
fromtheAccusedkilledtheseeightrefugees,
at thebureaucommunal
in thepresence
of the
Accused.

658.The Chamberfindsbeyonda masonable
doubtthatin ordering
the killingof the eight
refugees,
theAccused
hadtherequisite
intent
to killthemas partof a widespread
or systematic
attack
against
thecivilian
population
of Rwanda
on ethnic
grounds
andas suchhe is criminally
responsible
forthekilling
of these
eightrefugees.

659.TheChamberfindsbeyonda reasonable
doubtthatin ordering
thekillingof the eight
refugees,
theAccused
is individually
criminally
responsible
forthedeathof thesevictims,
pursuant
to Article
6(1)of theStature.

660.TheChamber
findsbeyonda reasonable
doubtthattherewasa widespread
andsystematic
attack
against
thecivilian
population
in Rwanda
on 19 April1994andtheconduct
oftheAccused
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formed
partof thisattack.

661.TheChamberfindsbeyonda reasonable
doubtthatthekillingof theseeightrefugees
constitutes
murdercommitted,
as partof a widespread
or systematic
attackon thecivilian
population
on ethnic
grounds
andas suchconstitutes
a crimeagainst
humanity.
Accordingly,
the
Chamber
findsbeyond
a reasonable
doubtthattheAccused
is guilty
as charged
in count7 of the
indictment.
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7.4.Count9 - CrimesagainstHumanity
(murder)

662.Count9 of theindictment
chargestheAccusedwitha crimeagainst
humanity
(murder),
pursuant
to Article
3(a)of"theStatute,
fortheactsalleged
in paragraph
20 of theindictment.

663.Thedefinition
of crimesagainst
humanity,
including
thevarious
elements
thatcomprise
theenumerated
offences
underArticle
3 of theStamte
havealready
beendiscussed.

664.The Chamber
findsbeyonda masonable
doubtthaton 19 April1994,theAccused
ordered
thelocalpeople
andmilitia
knownas theInterahamwe
to killintellectual
people.

665. The Chamberfindsbeyonda reasonabledoubtthat the Interahamwe
and the local
population,
acting
on theorders
of theAccused
killed
riveteachers
namely;
a professor
known
as Samuel;
Tharcisse
whowaskilledin thepmsence
of theAccused;
Theogene,
PhoebeUwineze
andherfiancé.

666.TheChamberfindsbeyonda masonable
doubtthattheseriveteachers
werecivilians
and
didhottakeanyactive
partin thehostilities
thatprevailed
inRwanda
in 1994.

667.TheChamber
findsbeyonda reasonable
doubtthattheseriveteachers
werekilled
because
theywemTutsi.

668.TheChamberfindsbeyonda reasonable
doubtthatin ordering
thekilling
of theserive
teachers,
theAccused
hadtherequisite
intent
to killthemas partof a widespread
or systematic
attack
against
thecivilian
population
of Rwanda
on ethnic
grounds.

669.TheChamberfindsbeyonda reasonable
doubtthatin ordering
thekilling
of theserive
teachers,
theAccused
is individually
criminally
responsible
forthedeathof thesevictims,

267

pursuant
to Article
6(I)oftheStatute.

670.TheChamber
findsbeyonda reasonable
doubtthattherewasa widespread
andsystematic
attack
against
thecivilian
population
in Rwanda
on 19 April1994andtheconduct
of theAccused
tbrmed
partofthisattack.

671.The Chamberfinds,beyonda reasonable
doubtthatthe killingof theserivepeople
constitute
murdercommitted,
as partof a widespread
or systematic
attackon thecivilian
population
on ethnic
grounds
andas suchconstitutes
a crimeagainst
humanity.
Accordingly,
the
Chamber
findsbeyond
a reasonable
doubtthattheAccused
is guilty
as charged
in count9 of the
indictment.
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7.5. Count4 - Directand PublicIncitement
to commitGenocide

672¯Count4 dealswiththeallegations
described
in paragraphs
14 and15 of theIndictment,
relating,
essentially,
to thespeeches
thatAkayesu
reportedly
ruadeata meeting
heldin Gishyeshye
on 19 April1994.TheProsecutor
alleges
that,tbroughhisspeeches,
Akayesu
committed
the
crimeof directandpublicincitement
to commitgenocide,
a crimepunishable
underArticle
2(3)(c)
oftheStature.

673. The TrialChambermadethe followingfactualfindingson the eventsdescribedin
paragraphs
14 and15 of theIndictment.
TheChamber
is satisfied
beyond
a reasonable
doubtthat:
(i)

Akayesu,
in theearlyhoursof 19 April1994,joined
a crowdof over100people

which had gatheredaround the body of a young memberof the Interahamwein
Gishyeshye.
(ii)

He seized
thatopportunity
to address
thepeople
and,owing,
particularly,
to his

functions
as bourgmestre
andhisauthority
overthepopulation,
he ledthegathering
and
theproceedings.
(iii)It hasbeenestablished
thatAkayesu
tbenclearly
urgedthepopulation
to unite
orderto eliminate
whathe termed
thesoieenemy:
theaccomplicês
of theInkotanyi.
(iv)On thebasisof consistent
testimonies
heardthroughout
theproceedings
andthe
evidence
of Dr.Ruzindana,
appearing
as expert
witness
on linguistic
matters,
theChamber
is satisfied
beyond
a reasonable
doubtthatthepopulation
understood
Akayesu’s
callas
oneto killtheTutsi.
Akayesu
himself
wasfullyawareof theimpact
of hisspeech
on the
crowdandof thefactthathiscallto fight
against
theaccomplices
of theInkotanyi
would
be construed
as a calltokilltheTutsi
in general.
(v)

Duringthe said meeting,Akayesureceivedfrom the Interahamwe
documents

which
included
lists
of names,
andreadfromthelists
to thecrowd
bystating,
in particular,
thatthenameswerethoseof RPFaccomplices.
(vi) Akayesutestifiedthatthe listscontained,
especially,
the nameof Ephrem
Karangwa,
whomhe namedspecifically,
whilebeingfullyawareof theconsequences
of
doingso.Indeed,
he admitted
before
theChamber
that,at therimeof theevents
alleged
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in theIndictment,
to labelanyone
in public
as an accomplice
of theRPFwouldputsuch
a person
in danger.
(vii)The Chamberis of the opinionthat them is a causalrelationship
between
Akayesu’sspeeches
at the gathering
of 19 April1994and the ensuingwidespread
massacres
of Tutsiin Taba.

674.Fromtheforegoing,
theChamber
is satisfied
beyond
a reasonable
doubtthat,by theabovementioned
speeches
madein public
andin a public
place,
Akayesu
hadtheintent
to directly
create
a particular
state
of mindin hisaudience
necessary
to leadto thedestruction
of theTutsi
group,
as such.
Accordingly,
theChamber
finds
thatthesaiductsconstitute
thecrimeofdirect
andpublic
incitement
to commitgenocide,
as defined
above.

675.In addition,
theChamber
findsthatthedirect
andpublicincitement
to commit
genocide
as engaged
in by Akayesu,
wasindeed
successful
anddidleadto thedestruction
of a greatnurnber
of Tutsiin thecommune
of Taba.
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7.6.Count11 - Crimesagainst
Humanity
(torture)

676.In thelightof itsfactual
findings
withregard
to theallegations
setforthin paragraphs
i6,17,21,22 and23 of theIndictment,
theTribunal
considers
thecriminal
responsibility
of the
Accused
on Count11 forhisactsin relation
to thebeatings
of Victims
U, V, W, X, Y andZ.

677.TheTribunal
notesthatevidence
has beenpresented
at trialregarding
thebeatingof
victims
notspecifically
namedin paragraphs
16,17,21,22
and23 of thelndictment.
Witness
J, for
!.
example,
testified
thatshewasslapped
andhcrbrother
wasbeaten
by theAccused.
As counts
11
and12 arerestricted
to actsin relation
to thebeatings
of Victims
U, V, W, X, Y andZ, the
Tribunal
willrestrict
itsIegal
findings
to these
acts.

678.TheTribunal
notesthatparagraph
16 of theIndictment
alleges
thattheAccused
threatened
to killthehusband
andchildof Victim
U. Thefactual
finding
oftheTribunal
is thattheAccused
threatened
to killVictim
U, notherhusband
andchild.
TheTribunal
considers
thattheallegations
setforthin theIndictment
sufficiently
informed
tbeAccused,
in accordance
withthemquiements
of dueprocess,
of thecharge
against
him.Thematerial
allegation
is thathe threatened
Victim
U.
Whether
thethreat
wasagainst
herlifeorthelireofherimmediate
family
is notlegally
significant
in theTribunal’s
view.

679. The Tribunal
notesthat Paragraph
21 of the Indictment
refersto "communal
police"
withoutreference
to theInterahamwe,
although
Paragraph
23 refersto "menunderJeanPaul
Akayesu’s
authority".
In itsfactual
findings,
theTribunal
hasdetermined
thatonlyMugenzi
was
a communal
police
officer.
Theotherperson
actively
involved
in theinterrogation
andbeating
of
Victim
Z andpossibly
theinterrogation
of VictimW wasFrancois,
an Interahamwe.
As Francois
and Mugenziwerebothactingin the presence
of and underthe immediate
authority
of the
Accused,
as bourgemester,
theTribunal
findsthatin relation
to theAccused
tbeactsof Francois
maybe treated
as equivalent
to theactsof Mugenzi.

680.TheTribunal
notesthattheAccused
himself
participated
in thebeating
of-Victim
Y by
hitting
beron thebackwitha club,
andthebeating
of Victim
Z bystepping
on hisfaceand
holding
hisfootthere
while
others
beathim.[tisalleged
thatheinterrogated
thembutitisnot
specifically
alleged
inParagraphs
21and23 of thelndictment
thattheAccused
committed
acts
ofphysical
violence.
TheTribunal
finds,
however,
thattheallegations
intheIndictment
were
sufficient
notice
totheAccused
oftheincidents
inquestion,
andthat
theexact
role
oftheAccused
inthese
incidents
wasa matter
which
wasadjudicated
attrial
inaccordance
withtherequirements
ofdueprocess.
Forthese
reasons,
theTribunal
finds
thattheAccused
maybejudged
criminally
responsible
forhisdirect
participation
in thesebeatings,
despite
theabsence
of a specific
allegation
ofdirect
participation
bytheAccused
in therelevant
paragraphs
oftheIndictment.

68l.TheTribunal
interprets
theword"torture",
assetforth
inArticle
3(f)ofitsStature,
accordance
withthedefinition
oftorture
setforthin theUnited
Nations
Convention
Against
Torture
andOtherCruel,
Inhuman
or Degrading
Treatment
or Punishment,
thatis "anyactby
which
severe
painorsuffering,
whether
physical
ormental,
isintentionally
inflicted
ona person
tbrsuchpurposes
asobtaining
fromhimora third
person
information
ora confession,
punishing
himforan acthe or a thirdperson
bascommitted
or is suspected
of having
committed,
or
intimidating
or coercing
himora third
person,
orforanyreason
based
ondiscrimination
ofany
kind,
whensuchpainorsuffering
isinflicted
byorattheinstigation
ofor withtheconsent
or
acquiescence
ofa public
official
orother
person
acting
inanofficial
capacity."

682.TheTribunal
findsthatthefollowing
actscommitted
by theAccused
or by others
in the
presence
oftheAccused,
athisinstigation
orwithhisconsent
oracquiescence,
constitute
torture:

(i)

theinterrogation
ofVictim
U,under
threat
toherlire,
bytheAccused
atthebureau
communal,
on 19 April1994;

of Victim
Y outside
of herhouseby theAccused
andMugenzi
on 20
(ii) thebeating
April1994;
of Victim
Y,under
threat
to herlire,
bytheAccused,
andthe
(iii)theinterrogation
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beatingof VictimY underinterrogation
by Mugenzi,
in the ~presence
of the
Accused,
at a mineat Buguli
on 20 April1994;
(iv) theinterrogation
of Victim
W, undcrthreat
to herlire,atamineat Buguli
by the
Accused,
on 20 April1994;
(v)

thebeating
of VictimZ underinterrogation
by theAccuse&
andby Mugenzi
and
Francois
in thepresence
of theAccuse&
in Gisbyeshye
Sector,
on 20 April1994;

(vi) theforcing
of Victim
Z to beatVictim
Y underinterrogation,
by Francois
in the
presence
of theAccused,
in Gishyeshye
Sector,
on 20 April1994;
(vii) the beatingof VictimZ and Victim V by Mugenziand Francoisand tbe
interrogation
of Victim
V, underthreat
to bislife,by theAccused
outside
the
bouseof VictimV, on 20 April1994;

683.Accordingly,
theTribunal
findsthe Accused
criminally
responsible
on Count1 i under
Article
6(1)of itsStature
forcommission
of thefollowing
actsof torture
as crimesagainst
humanity
underArticle
3(a)of itsStature:

(i)

hisinterrogation
of Victim
U, undcrthmatto herlire,at thebureau
communal
on
19 April1994;

(ii) hisbeating
of Victim
Y, outside
of berhouse,
on 20 Aprilt994;
of Victim
Y, undertbreat
to herlire,at a mineat Buguli
on 20
(iii) hisinterrogation
April1994;
of Victim
W, undertbreat
to berlife,atamineat Buguli
on 20
(iv) hisinterrogation
April1994;
(v)

bisbeating
of Victim
Z in Gishyeshye
Sector,
on 20 April1994;

(vi) hisinterrogation
of Victim
V, under
threat
to bislife,outside
of bisbouse,
on 20
April1994.

684.TheTribunal
findstheAccused
criminally
responsible
on Count11 underArticle
6(1)
itsStature
forimplicitly
ordering,
aswellas instigating,
aiding
andabetting,
thefollowing
acts
of torture,
whichwerecommitted
in hispresence
by menacting
on hisbehalf,
as crimes
against
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humanity
under
Article
3(a)ofitsStatute:

(i)

thebeating
of Victim
Y outside
of herhouseby Mugenzi
on 20 April1994;

(ii) thebeating
of Victim
Y,under
inte,ïogation,
by Mugenzi,
atamineatBuguli
on
20 April1994;
(iii)thebeating
of Victim
Z, underinterrogation,
by Mugenzi
andFrancois,
in
Gishyeshye
Sictor
on 20 April1994;
(iv) theforcing
ofVictim
Z to beatVictim
Y,underinterrogation,
by Francois,
in
Gishyeshye
Sector
on 20 Aprii1994.
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7.7. Count 13 (rape) and Count 14 (other inhumaneaets) - Crimes against
Humanity

685.
Inthelight
ofitsfactual
findings
with
regard
totheallegations
ofsexual
violence
setforth
inparagraphs
12Aand12BoftheIndictment,
theTribunal
considers
thecriminal
responsibility
oftheAccused
on Count
i3,crimes
against
humanity
(tape),
punishable
by Article
3(g)of
Statute
oftheTribunal
andCount
14,crimes
against
hu,nanity
(other
inhumane
acts),
punishable
faw~.
(

byArticle
3(i)
oftheStatute.

686.In considering
theextent
to whichactsof sexual
violence
constitute
crimes
agalnst
humanity
under
Article
3(g)ofitsStatute,
theTribunal
mustdefine
tape,
asthere
isnocommonly
accepted
definition
oftheterre
ininternational
law.TheTribunal
notes
thatmanyofthewimesses
haveusedtheterm"tape"
intheir
testimony.
Attimes,
theProsccution
andtheDefence
havealso
tried
to elicit
an explicit
description
ofwhathappened
inphysical
terres,
todocument
whatthe
wimesses
meanby theterm"tape".
TheTribunal
notesthatwhilerapehasbeenhistorically
defined
innational
jurisdictions
as non-consensual
sexual
intercourse,
variations
ontheformof
rapemayinclude
actswhich
involve
theinsertion
ofobjects
and/or
theuseofbodily
orifices
not
considered
tobeintrinsically
sexual.
An actsuchas thatdescribed
by Witness
KK in ber
testimony
- theInterahamwes
thrusting
a piece
of woodintothesexual
organs
ofa woman
asshe
laydying
- constitutes
tapeintheTribunal’s
view.

687.TheTribunal
considers
tbatrapeis a formof aggression
andtbatthecentral
elements
of
thecrime
of rapecannot
be captured
ina mechanical
description
ofobjects
andbodyparts.
The
Tribunal
alsonotes
thecultural
sensitivities
involved
inpublic
discussion
ofintimate
matters
and
recalls
thepalnful
reluctance
andinability
ofwitnesses
todisclose
grapbic
anatomical
details
of
sexual
violence
theyendured.
TheUnited
Nations
Convention
Agalnst
Torture
andOtherCruel,
Inhuman
andDegrading
Treatment
orPunishment
doesnotcatalogue
specific
actsinitsdefinition
oftorture,
focusing
rather
ontheconceptual
framework
ofstate-sanctioned
violence.
TheTribunal
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findsthisapproach
moreuseful
inthecontext
of international
law.Liketorture,
tapeis uscdfor
suchpurposes
as intimidation,
degradation,
humiliation,
discrimination,
punishment,
control
or
destruction
of a person.
Liketorture,
rapeis a violation
of personal
dignity,
andrapein tact
constitutes
torture
whenit is inflicted
by or at thcinstigation
of or withtheconsentor
acquiescence
of a public
official
or otherperson
acting
in an official
capacity.

688.TheTribunal
defines
rapeas a physical
invasion
of a sexual
nature,
committed
on a person
undercircumstances
whicharecoercive.
TheTribunal
considers
sexual
violence,
whichincludes
rape,as anyactof a sexual
nature
whichis committed
on a person
undercircumstances
whichare
coercive.
Sexual
violence
is notlimited
to physical
invasion
of thehumanbodyandmayinclude
actswhicbdo hotinvolve
penetration
or evenphysical
contact.
Theincident
described
by Wimess
KK in wbichtbeAccusedorderedthe Interahamwe
to undressa studentand forceher to do
gymnastics
nakedin tbepublic
courtyard
of thebureau
communal,
in frontof a crowd,
constitutes
sexualviolence.
TheTribunal
notesin thiscontext
thatcoercive
circumstances
needhOtbe
evidenced
by a showof pbysical
force.
Threats,
intimidation,
extortion
andotherformsof duress
whichpreyon feoeor desperation
mayconstitute
coercion,
andcoercion
maybe inherent
in certain
circumstances,
suchas armedconflict
or themilitary
presence
of [nterahamwe
amongrefugee
Tutsiwomenat thebureaucommunal.
Sexualviolence
fallswithinthescopeof"other
inhumane
acts",
setforth
Article
30)of theTribunal’s
Statute,
"outrages
uponpersonal
dignity,"
setforth
in Aïticle
4(e)oftbeStature,
and"serious
bodily
or mental
harm,"
setforthin Article
2(2)(b)
theStatute.

689.TheTribunal
notesthatas setforthby theProsecution,
Counts13-15aredrawnon the
basisof actsas described
in paragraphs
12(A)and12(B)of theIndictment.
Theallegations
theseparagraphs
of theIndictment
arelimited
to events
whichtookplace"onor nearthebureau
communal
premises."
Manyof the beatings,
rapesand murdersestablished
by the evidence
presented
tookplaceawayfromthebureaucommunal
premises,
andtherefore
theTribunal
does
notmakeanylegalfindings
withrespect
to tbeseincidents
pursuant
to Counts
13,14 andi5.

690. TheTribunal
alsonotesthaton tbebasisof actsdescribed
in paragraphs
12(A)and12(B),
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theAccused
is charged
onlypursuant
to Article
3(g)(tape)
and3(i)(other
inhumane
acts)
Stature,
buthOtArticle
3(a)(murdcr)
or Article
3(f)(torture).
SimilarIy,
on thebasis
described
in paragraphs
12(A)and 12(B),the Accusedis chargedonlypursuant
to Article
4(e)(outrages
uponpersonal
dignity)
ofitsStatute,
andhotArticle
4(a)(violence
to life,
health
physical
or mental
well-being
of persons,
in particular
murder
as wellas crueltreatment
suchas
torture,
mutilation
or anyformof corporal
punishment).
As theseparagraphs
arehotreferenced
elsewhere
in theIndictment
in connection
withtheseotherrelevant
Articles
of theStature
of the
Tribunal,
theTribunal
concludes
thattheAccused
hasnotbeencharged
withthebeatings
and
killings
whichbavebeenestablished
as CrimesAgainstHumanity
or Violations
of Article
3
Commonto the GenevaConventions.
TheTribunal
notes,however,
thatparagraphs
12(A)and
12(B)arereferenced
in Counts
1-3,Genocide
andit considers
thebeatings
andkillings,
as well
as sexual
violence,
in connection
withthosecounts.

69 l. TheTribunal
hasfoundthattheAccusedhadreasonto knowandin factknewthatacts
of sexual
violence
wereoccurring
on or nearthepremises
of thebureaucommunal
andthathe
tookno measures
to prevent
these
actsor punish
theperpetrators
of them.TheTribunal
notesthat
it is onlyin consideration
of Counts
13,14 and15 thattheAccused
is charged
withindividual
criminal
responsibility
underSection
6(3)of itsStatute.
As setforthin thelndictment,
under
Article
6(3)"anindividual
iscriminally
responsible
asa superior
fortheactsof a subordinate
he or sheknewor hadreason
to knowthatthesubordinate
wasaboutto commit
suchactsor had
doneso andthesuperior
failed
totakethenecessary
andreasonable
measures
to prevent
suchacts
or punishthe perpetrators
thereof."Althoughthe evidencesupportsa findingthat a
superior/subordinate
relationship
existed
between
theAccused
andtheInterahamwe
whowereat
thebureau
communal,
theTribunal
notesthatthereis no allegation
in theIndictment
thatthe
Interahamwe,
whoarereferred
to as "armed
localmilitia,"
weresubordinates
of theAccused.
This
relationship
is a fundamental
element
of thecriminal
offence
setforthin Article
6(3).The
amendment
of theIndictment
withadditional
charges
pursuant
to Article
6(3)couldarguably
interpreted
as implying
an allegation
of thecommand
responsibility
required
by Article
6(3).
fairness
to theAccused,
theTribunal
willnotmakethisinference.
Therefore,
theTribunal
finds
thatit cannot
consider
thecriminal
responsibility
of theAccused
underArticle
6(3).
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692.ThcTribunal
finds,
underArticle
6(I) of itsStatute,
thattheAccused,
by hisownwords,
specifically
ordered,
instigated,
aidedandabetted
thefollowing
actsof sexual
violence:

(i)

themultiple
actsof tapeof ten girlsandwomen,including
WitnessJ J, by
numerous
Interahamwe
in thecultural
centerof the bureaucommunal;

namedAntoinein a fieldnearthe
(ii) thetapeof WitnessOO by an Interahamwe
bureaucommunal;
(iii) the forcedundressing
and publicmarchingof Chantalnakedat the bureau
communal.

693.TheTribunal
finds,
underArticle
6(I)of itsStatute,
thattheAccused
aidedandabetted
thetbllowing
actsof sexual
violence,
by allowing
themto takeplaceon or nearthepremises
of
thebureau
communal,
whilehe waspresent
on thepremises
in respect
of (i)andin hispresence
inrespect
of (ii)and(iii),
andby facilitating
thecommission
of theseactsthrough
hiswords
encouragement
in otheractsof sexual
violence,
which,
by virtue
of hisauthority,
senta clear
signal
of official
tolerance
forsexual
violence,
without
whichtheseactswouldnothavetaken
place:

(i)

themultiple
actsof rapeof fifteen
girlsandwomen,including
Witness
J J, by
numerous
Interahamwe
in thecultural
centerof the bureaucommunal;

in betweentwo buildings
of the bureau
(ii) the rapeof a womanby Interahamwe
communal,witnessedby WitnessNN;
of thewifeof Tharcisse
aftermakinghersitin themud
(iii) theforcedundressing
outsidethe bureaucommunal,
as witnessed
by WitnessKK;

694.TheTribunal
finds,
underArticle
6(1)of itsStatute,
thattheAccused,
having
hadreason
to knowthatsexualviolence
wasoccurring,
aidedandabettedthefollowing
actsof sexuaI
violence,
by allowing
themto takeplaceon or nearthepremises
of thebureau
communal
andby
facilitating
thecommission
of suchsexual
violence
through
hiswordsof encouragement
in other

,2..2
60
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acts
ofsexual
violence
which,
byvirtue
oflais
authority,
senta clear
signal
ofofficial
tolerance
forsexual
violence,
without
which
these
actswould
notbavetaken
place:

(i)

therapeof Witness
JJ by an Interahamwe
whotookberfromoutside
thebureau
communal
andrapedherin a nearby
forest;

(ii) therapeof theyounger
sister
of Witness
NN by an Interahamwe
at thebureau
communal:
(iii)tbemultiple
rapesof Alexia,
wifeof Ntereye,
andhertwonieces
Louise
and
Nishimwe
by Interahamwe
nearthebureaucommunal;
(iv) theforced
undressing
ofAlexia,
wifeofNte,’eye,
andhertwonieces
Louise
and
Nishimwe,
andtheforcing
ofthewomen
toperform
exercises
naked
in public
near
thebureau
communal.

695.TheTribunal
hasestablished
thata widespread
andsystematic
attack
against
thecivilian
ethnic
population
of Tutsis
tookplace
in Taba,andmoregenerally
inRwanda.
between
April
7
andtheendof June,
I994.
TheTribunal
findsthatthetapeandother
inhumane
actswhichtook
place
on or nearthebureau
communal
prernises
ofTabawerecommitted
aspartof thisattack.

COUNT 13

696.TheAccused
is judged
criminally
responsible
underArticle
3(g)of theStature
forthe
following
incidents
of rape:

(i)

thetapeof Witness
JJ by an Interahamwe
whotookherfromoutside
thebureau
communal
andrapedherin a nearby
forest;

(ii) themultiple
actsofrapeoffifteen
girls,
andwomen,
including
Witness
J J,by
numerous
Interahamwe
in thecultural
center
of thebureau
communal;
(iii)themultiple
actsof rapeof tengirlsandwomen,
including
Witness
J J, by
numerous
Interahamwe
in thecultural
center
of thebureau
communal;
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(iv) therapeof Witness
OO by an Interahamwe
namedAntoine
in a fieldnearthe
bureaucommunal;
(v)

therapeof a womanby Interahamwe
in between
twobuildings
of thebureau
communal,
witnessed
by Witness
NN:

(vi) therapeof theyounger
sister
of Witness
NN by an Interahamwe
at thebureau
communal:
(vil)themultiple
rapesof Alexia,
wifeof Ntereye,
andbertwonieces
Louise
and
Nishimwe
by Interahamwe
nearthebureaucommunal.

m-,,
COUNT 14

697.TheAccused
is judged
criminally
rcsponsible
underArticle
3(i)of theStatute
forthe
following
other
inhumane
acts:

(i)

tbeforced
undressing
oftbewifeofTharcisse
outside
thebureau
communal,
after
making
hersitin themud,as witnesscd
by Witness
KK;

andpublicmarching
of Chantal
nakedat thebureau
(ii) theforcedundressing
communal;
undressing
of Alexia,
wifeof Ntereye,
andbertwonieces
Louise
and
(iii)theforced
f’~m-.,

Nishimwe,
andtheforcing
of thewomen
toperform
exercises
naked
in public
near
thebureau
communal.
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7.8.Count1 - Genocide,
Count2 - Complicity
in Genocide

698.Count1 relates
to alltheevents
described
in the[ndictment.
TheProsecutor
submits
tbat
by hisactsalleged
in paragraphs
12 to 23 of theIndictment,
Akayesu
committed
thecrimeof
genocide,
punisbable
underArticle
2(3)(a)
of theStatute.

699.Count2 alsorelates
to alltheactsalleged
in paragraphs
12 to 23 of theIndictment.
The
Prosecutor
alleges
that,by the saidacts,theaccused
committed
thecrimeof complicity
in
genocide,
punishable
underArticle
2(3)(e)
of theStatute.

700.In itsfindings
on theapplicable
law,theCharnber
indicated
suprathat,in itsopinion,
the
crimeof genocide
andthatof complicity
in genocide
weretwodistinct
crimes,
andthatthesaine
person
couldcertainly
hotbe boththeprincipal
perpetrator
of,andaccomplice
to,thesaine
offence.
Giventhatgenocide
andcoinplicity
in genocide
aremutualIy
exclusive
by definition,
the
accused
cannotobviously
be roundguilty
of boththesecrimes
forthesameact.However,
since
theProsecutor
hascharged
theaccused
withbothgenocide
andcomplicity
in genocide
foreach
of thealleged
acts,theChamber
deemsit necessary,
in theinstant
case,to ruleon counts
I and
2 simultaneously,
so as to determine,
as far as eachprovenfactis concerned,
whetherit
constituted
genocide
or compIicity
in genocide.

701.Hencethequestion
to be addressed
is againstwbichgroupthe genocide
was allegedly
committed.
Although
theProsecutor
didnotspecifically
stateso in theIndictment,
itisobvious,
in theligbt
of thecontext
inwhichthealleged
actswerecommitted,
thetestimonies
presented
and
theProsecutor’s
closing
statement,
thatthegenocide
wascommitted
against
theTutsigroup.
Article2(2)of the Statute,
likethe Genocide
Convention,
provides
thatgenocide
may
committed
against
a national,
ethnical,
racial
or religious
group.In itsfindings
on thelaw
applicable
to thecrimeof genocide
supra,
theChamber
considered
whether
theprotected
groups
should
be limited
to onlythefourgroups
specifically
mentioned
or whether
anygroup,
similar
to
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thefourgroups
in termsof itsstability
andpermanence,
should
alsobe included.
TheChamber
foundthatit wasnecessary,
aboveall,to respect
theintent
of thedrafters
of theGenocide
Convention
which,
according
to thetravaux
préparatoires,
wasclearly
to protect
anystable
and
permanent
group.

702.In thelightof thefactsbrought
toitsattention
during
thetrial,
theChamber
is of the
opinion
that,in Rwanda
in 1994,theTutsiconstituted
a groupreferred
to as "ethnic"
in official
classifications.
Thus,theidentity
cardsat therimeincluded
a reference
to "’ubwoko’"
in
Kinyarwanda
or "ethnie’"
(ethnic
group)
in French
which,
depending
on thecase,referred
to the
designation
Hutu or Tutsi,for example.The Chamberfurthernotedthat all the Rwandan
witnesses
whoappeared
before
it invariably
answered
spontaneously
andwithout
hesitation
the
questions
of theProsecutor
regarding
theirethnic
identity.
Accordingly,
theChamber
findsthat,
in anycase,at thetimeof thealleged
events,
theTutsididindeedconstitute
a stableand
permanent
groupandwereidentified
as suchby ail.

703.In thelight
of theforegoing,
withrespect
toeachof theactsalleged
in theIndictment,
the
Chamber
is satisfied
beyondreasonable
doubt,basedon thefactual
findings
it hasrendered
regarding
eachof theevents
described
in paragraphs
12 to 23 of theIndictment,
of thefollowing:

704.TheChamberfindsthat,as pertains
to theactsallegedin paragraph
12,it hasbeen
established
tbat,throughout
theperiodcovered
in theIndictment,
Akayesu,
in hiscapacity
as
bourgmestre,
wasresponsible
formaintaining
lawandpublic
orderin thecommune
of Tabaand
that he had effective
authority
overthe communal
police.Moreover,
as "leader"
of Taba
commune,
of whichhe wasoneof themostprominent
figures,
theinhabitants
respected
himand
followed
hisorders.Akayesuhimselfadmitted
beforethe Chamberthathe hadthe powerto
assemble
thepopulation
andthattheyobeyed
hisinstructions.
It basalsobeenproven
thata very
largenumberof Tutsiwerekilledin Tababetween7 Apriland theend of June1994,while
Akayesuwas bourgmestre
of the Commune.Knowingof such killings,
he opposedthemand
attempted
to prevent
themonlyuntil18 April1994,dateafterwhichhe notonlystopped
trying
to maintain
lawandorderin laiscommune,
butwasalsopresent
during
theactsof violence
and
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killings,
andsometimes
evengaveorders
himself
forbodily
or mental
harmto be caused
to certain
Tutsi,
andendorsed
andevenordercd
thekilling
of several
Tutsi.

705. In the opinionof the Chamber,the said actsindeedincurthe individual
criminal
responsibility
of Akayesu
forhaving
ordered,
committed,
or otherwise
aidedandabetted
in the
preparation
or execution
of thekilling
of andcausing
serious
bodily
or mental
harmto members
of theTutsigroup.
Indeed,
theChamber
holdsthatthefactthatAkayesu,
as a localauthority,
failed
to opposesuchkillings
andserious
bodily
or mentalharmconstituted
a formof tacit
encouragement,
whichwas compounded
by beingpresent
to suchcriminal
acts.

706.Withregardto theactsalleged
in paragraphs
12 (A)and12 (B)of theIndictment,
Prosecutor
hasshownbeyond
a reasonable
doubtthatbetween
7 Apritandtheendof June1994,
numerousTutsiwho soughtrefugeat the Taba Bureaucommunal
were frequently
beatenby
membersof theInterahamwe
on or nearthe premises
of the Bureaucommunal.
Someof them
werekilled.
Numerous
Tutsiwomenwereforcedto endureactsof sexualviolence,
mutilations
andtape,oftenrepeatedly,
oftenpublicly
andoftenby morethanoneassailant.
Tutsiwomenwere
systematically
raped,
as onefemale
victim
testified
to by saying
that"eachrimethatyoumet
assailants,
theyrapedyou".Numerous
incidents
of suchtapeandsexual
violence
against
Tutsi
womenoccurred
insideor neartheBureaucommunal.
It has beenproventhatsomecommunal
policemen
armedwithgunsandtheaccused
himself
werepresent
whilesomeof theserapesand
sexual
violence
werebeingcommitted.
Furthermore,
it is proven
thaton several
occasions,
by his
presence,
hisattitude
andhisutterances,
Akayesu
encouraged
suchacts,oneparticular
wimess
testifying
thatAkayesu,
addressed
theInterahamwe
whowerecommitting
therapesandsaidthat
"never
askme againwhata Tutsiwomantasteslike
’’177.
In theopinion
of theChamber,
this
constitutes
tacitencouragement
to therapesthatwerebeingcommitted.

oftheChamber,
theabove-mentioned
actswithwhichAkayesu
is charged
707. In theopinion
indeedrender
himindividually
criminally
responsible
forhaving
abetted
in thepreparation
or

177

......

Ni hazagreumbaza
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yanameze,
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execution
of thekillings
of members
of theTutsigroupandtheinfliction
of serious
bodily
and
mentalharmon membersof saidgroup.

708.The Chamberfoundsupra,with regardto the factsallegedin paragraph13 of the
[ndictment,
thatthe Prosecutor
failedto demonstrate
beyondreasonable
doubtthattheyare
established.

709.As regards
thefactsatleged
in paragraphs
14 and15 of theIndictment,
it is established
thatin theearlyhoursof 19 April1994,Akayesu
joined
a gathering
in Gishyeshye
andtookthis
opportunity
to address
thepublic;
he lcdthemeeting
andconducted
theproceedings.
He then
called
on thepopulation
to unitein orderto eliminate
wbathe referred
to as thesoleenemy:
the
accomplices
of theInkotanyi;
andthepopulation
understood
thathe wasthusurging
themto kill
theTutsi.
Indeed,
Akayesu
himself
knewof theimpact
of hisstatements
on thecrowdandof the
factthathiscallto fightagainst
theaccomplices
of theInkotanyi
wouldbe understood
as
exhortations
to killthe Tutsiin general.
Akayesuwho hadreceived
fromthe lnterahamwe
documents
containing
listsof namesdid,in thecourseof the saidgathering,
summarize
the
contents
of saineto thecrowdby pointing
outin particular
thatthenameswerethoseof RPF
accomplices.
He specifically
indicated
to theparticipants
thatEphrem
Karangwa’s
nainewason
of thelists.Akayesu
admitted
beforetheChamber
thatduringtheperiodin question,
thatto
publicly
labelsomeoneas an accomplice
of theRPF wouldputsucha personin danger.The
statements
thusruadeby Akayesu
at thatgathering
immediately
ledto widespread
killings
of Tutsi
in Taba.

710. Concerning
the acts with whichAkayesuis chargedin paragraphs
14 and 15 of the
Indictment,
theChamber
recalls
thatit hasfoundsuprathattheyconstitute
direct
andpublic
incitement
to commit
genocide,
a crimepunishable
underArticle
2(3)(c)
of theStature
as distinct
fromthecrimeof genocide
~Ts.

[78Seefindings
oftheChamber
onCount
4.
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711.Withrespectto the Prosecutor’s
allegations
in paragraph
16 of the Indictment,
the
Chmnber
is satisfied
beyond
a reasonable
doubtthaton 19 April1994,Akayesu
on twooccasions
threatened
to killvictim
U, a Tutsiwoman,
whileshewasbeinginterrogated.
He detained
berfor
several
hoursat theBureau
communal,
betbre
allowing
herto leave.
In theevening
of 20 April
1994,duringa searchconducted
in the home of victimV, a Hutu man, Akayesudirectly
threatened
tokillthelatter.
Victim
V wasthereafter
beaten
witha stick
andthebuttofa rifleby
a communal
policeman
calledMugenzi
andone Francois,
a memberof theInterahamwe
militia,
in thepresence
of theaccused.
Oneof victim
V’sribswasbroken
as a result
of thebeating.

7t2.In the opinionof the Chamber,
theactsattributed
to theaccusedin connection
with
victims
U andV constitute
serious
bodily
andmental
harminflicted
on thetwovictims.
However,
whileAkayesu
doesincurindividual
criminal
responsibility
by virtueof theactscommitted
against
victim
U, a Tutsi,
forhaving
committed
or otherwise
aidedandabetted
in theinfliction
of serious
bodily
andmental
harmon a member
of theTutsigroup,
suchactsas committed
against
victim
V wereperpetrated
against
a Hutuandcannot,
therefore,
constitute
a crimeof genocidc
against
theTutsigroup.

713.Regarding
theactsallegedin paragraph
17,the Prosecutor
has faiiedto satisfythe
Chamber
thattheywerePr0venbeyonda reasonable
doubt.

714.As fortheallegations
madein paragraph
18 of theIndictment,
it is established
thaton
or about19 April1994,Akayesu
anda groupofmenunderhis control
werelooking
forEphrem
Karangwa
anddestroyed
hishouseandthatof hismother.
Theythenwentto searchthebouse
of EphremKarangwa’s
brotherin- law,in Musambira
communeand foundhis threebrothers
there.When the threebrothers,namelySimonMutijima,ThaddeeUwanyiligira
and JeanChrysostome,
triedto escape,
Akayesu
ordered
thattheybe captured,
andordered
thattheybe
killed,
andparticipated
intheir
killing.

715. The Chamberholdsthat theseacts indeedrenderAkayesuindividually
criminally
responsible
forhaving
ordered,
committed,
aidedandabetted
in thepreparation
or execution
of
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thekillings
of members
of theTutsigroupandtheinfliction
of serious
bodily
andmental
harm
on membersof saidgroup.

716.Regarding
theallegations
in paragraph
19, theChamberis satisfied
thatit basbeen
established
thaton or abouti9 April1994,AkayesutookfromTabacommunal
prisoneight
refugees
fromRundacommune,
handedthemoverto lnterahamwe
militiamen
andorderedthat
theybe killed.
Theywerekilled
by theInterahamwe
usingvarious
traditional
weapons,
including
machetes
and smallaxes,in frontof theBureaucommunal
andin thepresence
of Akayesu
who
toldthekillers
"doitquickly".
Therefugees
werekilled
because
theywereTutsi.

717.TheChamber
holdsthatby virtue
of suchacts,Akayesu
incurs
individual
criminal
liability
forhaving
ordered,
aidedandabetted
in theperpetration
of thekillings
of members
of theTutsi
groupandin theinfliction
of serious
bódily
andmental
harmon members
of saidgroup.

718.The Prosecutor
has provedthat,as alleged
in paragraph
20 of theIndictment,
on that
saineday,Akayesu
ordered
thelocalpeople
to killintellectuals
andto lookforoneSamuel,
a
professor
whowasthenbrought
to theBureaucommunal
andkilledwitha machete
blowto the
neck.Teachers
in Tabacommunewerekilledlater,on Akayesu’s
instructions.
Thevictims
included
thefollowing:
Tharcisse
Twizeyumuremye,
Theogene,
PhoebeUwinezeandber fiancé
whosenaineis unknown.
Theywerekilledon theroadin frontof theBureaucommunal
by the
localpeopleandthe Interahamwe
withmachetes
and agricultural
tools.Akayesupersonally
witnessed
thekilling
ofTharcisse.

719.In theopinion
oftheChamber,
Akayesu
is indeedindividualiy
criminally
responsible
by
virtue
of suchactsforhaving
ordered,
aidedandabetted
in thepreparation
or execution
of the
killings
of members
of theTutsigroupandin theinfliction
of serious
bodily
andmental
harmon
members
of saidgroup.

720.TheChamberfindsthattheactsallegedin paragraph
21 havebeenproven.
It has been
established
thaton theevening
of 20 April1994,Akayesu,
andtwoInterahamwe
militiamen
and
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a communal
policeman,
oneMugenzi,
whowasmïnedat thetimeof theeventsin question,
went
to thehouscof VictimY, a 69 yearoldHutuwornan,
to interrogate
heron thewhereabouts
of
Alexia,
thewifeof Professor
Ntereye.
During
thequestioning
whichtookplacein thepresence
of Akayesu,
thevictim
washitandbeaten
several
times.
In particular,
shewashitw]ththebarrel
of a rifleon theheadby thecommunal
policeman.
Shewasforcibly
takenawayandordered
by
Akayesu
to lieon theground.
Akayesu
himself
beatberon herbackwitha stick.
Lateron,he had
herliedownin frontof a vehicle
andthreatened
to driveoverberif shefailed
to givethe
information
he sought.

72 I. Although
theaboveactsconstitute
serious
bodily
andmental
harminflicted
on thevictim,
theChambernotesthattheywerecommitted
againsta Hutuwoman.Consequently,
theycannot
constitute
actsof genocide
against
theTutsigroup.

722.As regardsthe allegations
in paragraphs
22 and23 of theIndictment,
the Chamberis
satisfied
beyondreasonable
doubtthaton theevening
of 20 April1994,in thecourseof an
interrogation,
Akayesu
forced
victim
W to laydownin frontof a vehicle
andthreatened
to drive
overher. Thatsameevening,Akayesu,
accompanied
by Mugenzi,
a communal
policeman,
and
oneFrancois,
an Interahamwe
militiaman,
interrogated
victims
Z andY. Theaccused
putlaisfoot
on thefaceof victimZ, causing
thesaidvictimto bleed,whilethepoliceofficerandthe
militiaman
beatthevictim
withthebuttof theirrifles.
Themilitiaman
forced
victim
Z to beat
victim
Y witha stick.
Thetwovictims
weretiedtogether,
causing
victim
Z to suffocate.
Victim
Z wasalsobeaten
on thebackwiththebladeof a machete.

723.TheChamberholdsthatby virtueof theabove-mentioned
actsAkayesuis individually
criminally
responsible
forhaving
ordered,
committed,
aidedandabetted
in thepreparation
or
infliction
of serious
bodily
or mental
harmon members
of theTutsigroup.

724.Fromtheforegoing,
theChamber
is satisfied
beyonda reasonable
doubt,thatAkayesu
is
individually
criminally
responsible,
underArticle6(1)of theStatute,
forhavingordered,
committed
or otherwise
aidedandabetted
in thecommission
of theactsdescribed
abovein t’ne
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findings
madeby theChamber
on paragraphs
12,12A,12B,16,18,19,20,22 and23 ofthe
Indictmcnt,
actswhich
constitute
thckilling
ofmembers
oftheTutsi
group
andthcinfliction
of
serious
bodily
andmental
harmon members
of saidgroup.

725.SincetheProsecutor
charged
bothgenocide
andcomplicity
in genocide
withrespect
to
eacboftheabove-mentioned
acts,
andsince,
as indicated
supra,
theChamber
isof theopinion
thatthesecharges
aremutually
exclusive,
it mustfuiewhether
eachofsuchactsconstitutes
genocide
orcomplicity
in genocide.

726.Inthisconnection,
theChamber
recaIls
that,
in itsfindings
ontheapplicable
law,itheld
thatanaccused
isanaccomplice
togenocide
ifheor sheknowingly
andwilfully
aided
orabetted
orinstigated
another
tocommit
a crime
ofgenocide,
while
being
aware
ofhisgenocidal
plan,
even
where
theaccused
hadnospecific
intent
todestroy,
inwhole
orinpart,
a national,
ethnical,
racial
orreligious
group,
assuch.
Italsofound
thatArticle
6(1)oftheStatute
provides
fora form
participation
through
aiding
andabetting
which,
though
akintothefactual
elements
ofcomplicity,
nevertheless
entails,
inandofitself,
theindividual
responsibility
oftheaccused
forthecrime
of
genocide,
inparticular,
where
theaccused
hadthespecific
intent
tocommit
genocide,
thatis,the
intent
todestroy
a particular
group;
thislatter
requirement
isnotneeded
where
anaccomplice
to
genocide
is concerne&

727.Therefore,
itis incumbent
upontheChamber
to decide,
inthisinstant
case,
whether
ornot
Akayesu
hada specific
genocidal
intent
whenhe participated
intheabove-mentioned
crimes,
that
is,theintent
todestroy,
inwhole
orinpart,
a group
assuch.

728.Asstated
initsfindings
ontheIawapplicable
tothecrime
of genocide,
theChamber
holds
theviewthattheintent
underlying
anactcanbeinferred
froma number
of facts
:9.TheChamber
is of theopinion
thatitispossible
to inferthegenocidal
intention
thatpresided
overthe
commission
ofa particular
act,inter
alia,
fromallactsorutterances
oftheaccused,
orfromthe

1 Secabove
thefindings
oftheTrial
Chamber
onthelawapplicable
tothecrime
ofgenocide.
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general
context
inwhich
otberculpabIe
actswereperpetrated
systematicalIy
against
tbesaine
group,
regardless
ofwhether
suchother
actswerecommitted
bythesaine
perpetrator
or evenby
other
perpetrators.

729.First
ofail,regarding
Akayesu’s
actsandutterances
during
theperiod
relating
to theacts
alleged
in theIndictment,
theChamber
issatisfied
beyond
reasonable
doubt,
onthebasis
of ail
evidence
brought
toits
attention
during
thetrial,
thatonseveral
occasions
theaccused
made
speeches
calling,
moreor lessexplicitly,
forthecommission
of genocide.
TheChamber,
in
particular,
heldin itsfindings
on Count4, thattheaccused
incurred
individual
criminal
responsibility
forthecrime
of direct
andpublic
incitement
to commit
genocide.
Yet,according
totheChamber,
thecrime
ofdirect
andpublic
incitement
tocommit
genocide
liesin theintent
to directly
leadorprovoke
another
to commit
genocide,
wbichimplies
thathe whoincites
to
commit
genocide
alsobasthespecific
intent
tocommit
genocide:
tbatis,todestroy,
inwhole
or
inpart,
a national,
ethnical,
racial
orreligious
group,
assuch.

730.Furthermore,
theChamber
hasalready
established
thatgenocide
wascommitted
against
théTutsigroupin Rwanda
in 1994,throughout
theperiod
covering
theevents
alleged
in the
Indictment
~s°.Owing
to theveryhighnumber
of atrocities
committed
against
theTutsi,
their
widespread
nature
notonlyinthecommune
ofTaba,butalsothrougbout
Rwanda,
andto thefact
thatthevictims
weresystematically
anddeliberately
selected
because
tbeybelonged
totheTutsi
group,
withpersons
belonging
to other
groups
being
excluded,
theChamber
isalsoabletoinfer,
beyond
reasonable
doubt,
thegenocidal
intent
of theaccused
in thecommission
of tbeabovementioned
crimes.

731.Withregard,
particularly,
to theactsdescribed
in paragrapbs
12(A)and12(B)of
Indictment,
thatis,tapeandsexual
violence,
theChamber
wishes
to underscore
thefactthatin
itsopinion,
theyconstitute
genocide
in thesamewayas anyotheractas longas theywere
committed
withthespecific
intent
todestroy,
inwhole
orinpart,
a particular
group,
targêted
as

2 See above,thefindings
of theTrialChamber
on the occurrence
of genocide
against
theTutsigroupin Rwanda
in 1994.
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such.
Indeed,
tapeandsexual
violence
certainly
constitute
infliction
of serious
bodily
andmental
harmon thevictims
~~~andareeven,according
to thcChamber,
oneof theworstwaysof inflict
harmon thevictim
as he or shesuffers
bothbodily
andmental
harm.In lightof ailtheevidence
bcforc
it,theChamber
issatisfied
thattheactsof rapeandsexual
violence
described
above,
were
committedsolelyagainstTutsiwomen,many of whom weresubjectedto the worstpublic
humiliation,
mutilated,
and rapedseveraitimes,oftenin public,in the BureauCommunal
premises
or in otherpublic
places,
andoftenby morethanoneassailant.
Theserapesresulted
in
physical
andpsychological
destruction
of Tutsiwomen,theirfamilles
andtheircommunities.
Sexual
violence
wasan integral
partof theprocess
of destruction,
specifically
targeting
Tutsi
womenandspecifically
contributing
to theirdestruction
andto thedestruction
of theTutsigroup
as a whole.

732.The rapeof Tutsiwomenwassystematic
and wasperpetrated
against
allTutsiwomenand
solely
against
them.A Tutsiwoman,
married
to a Hutu,testified
before
theChamber
thatshewas
hot rapedbecauseber ethnicbackground
was unknown.As partof the propaganda
campaign
gearedto mobilizing
the Hutuagainstthe Tutsi,the Tutsiwomenwerepresented
as sexual
objects.
Indeed,
theChamber
wastold,foran example,
thatbeïore
beingrapedandkilled,
Alexia,
whowasthewifeof theProfessor,
Ntereye,
andhertwonieces,
wereforced
by theInterahamwe
to undress
andordered
to runanddo exercises
"inorderto display
thethighs
of Tutsiwomen".
Thelnterahamwe
whorapedAlexia
said,as he threwberon theground
andgoton topof her,"let
us nowsee whatthe vaginaof a Tutsiwomantakeslike".As statedabove,Akayesuhimself,
speaking
to theInterahamwe
whowerecommitting
therapes,
saidto them:"don’t
everaskagain
whata Tutsiwomantasteslike".
Thissexualized
representation
of ethnic
identity
graphically
illustrates
thattutsiwomenweresubjected
to sexual
violence
because
theywereTutsi.
Sexual
violence
wasa stepintheprocess
of destruction
of thetutsigroup
- destruction
ofthespirit,
of
thewill
tolive,
andoflifeitself.

t~:E
Seeabove,
thefindings
oftheTrial
Chamber
ontheChapter
relating
tothelawapplicable
tothecrime
ofgenocide,
inparticular,
thedefinition
oftheconstituent
elements
ofgenocide.
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733.On thebasisof thesubstantial
tcstimonics
brought
bcfore
it,theChamber
findsthatin
mostcases,therapesof Tutsiwomenin Taba,wereaccompanied
withtheintentto killthose
women.Manyrapeswereperpetrated
nearmassgraveswherethewomenweretakentobekilled
¯ A victim
testified
thatTutsiwomencaught
couldbe takenawayby peasants
andmenwiththe
promise
thattheywouldbe collected
tarertobeexecuted.
Foltowing
an actof gangtape,a witness
heardAkayesu
say"tomorrow
theywilIbe killed"
andtheywereactually
killed.
In thisrespect,
itappears
clearly
totheChamber
thattheactsof rapeandsexual
violence,
as other
actsofserious
bodily
andmental
harmcommitted
against
theTutsi,
reflected
thedetermination
to makeTutsi
womensurfer
andto mutilate
themevenbetbre
killing
them,theintent
beingto destroy
theTutsi
groupwhileinflicting
acutesuffering
on itsmembers
in theprocess.

734.In lightof theforegoing,
theChamber
finds
firstly
thattheactsdescribed
supra"areindeed
actsas enumerated
in Article
2 (2)of theStature,
whichconstitute
thefactual
elements
of the
crimeof genocide,
namely
thekillings
of Tutsior thescrious
bodily
andmental
harminflicted
on
theTutsi.
TheChamber
is further
satisfied
beyond
reasonable
doubtthatthesevarious
actswere
committed
by Akayesu
withthespecific
intent
to destroy
theTutsigroup,
as such.Consequently,
theChamber
is oftheopinion
thattheactsalleged
in paragraphs
12,12A,I2B,16,18,19,20,22
and23 of theIndietment
andprovenabove,
constitute
thecrimeof genocide,
buthOtthecrime
ofcomplicity;
hence,
theChamber
findsAkayesu
individually
criminally
responsible
forgenocide.
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7.9. Count 3 - Crimes against Humanity(extermination)

735.Count3 of the indictment
chargesthe Accusedwithcrimesagainsthumanity
(extermination),
pursuant
toArticle
3(b)ofthe
Statute,
fortheactsalleged
inparagraphs
12to
oftheindictment.

736.Thedefinition
of crimes
against
humanity,
including
thevarious
elements
thatcomprise
theenumerated
offences
under
Article
3 oftheStature
havealready
beendiscussed.

737.The Chamberfindsbeyonda reasonable
doubtthatduringhis searchfor Ephrem
Karangwa
on 19 April
1994,theAccused
participated
in thekilling
ofSimonMutijima,
Thaddée
UwanyiIigra
andJeanChrysostome,
by ordering
theirdeaths
andbeingpresent
whentheywere
killed.

738.TheChamber
findsbeyond
a reasonable
doubtthaton 19 April1994,theAccused
took
eight
detained
refugees
andhanded
themovertothelocal
militia,
known
astheInterahamwe
with
orders
thatthey
bekilled.

739.The Chamber
findsbeyonda reasonable
doubtthatthe Interahamwe
and the local
population,
acting
on theorders
of theAccused
killed
riveteachers
namely;
a professor
known
as Samuel;
Tharcisse
whowaskilled
in thepresence
of theAccused;
Theogene,
Phoebe
Uwineze
andherfiancé.

740.TheChamber
findsbeyond
a reasonable
doubtthattheeightrefugees
as wellas Simon
Mutijima,
Thaddée
Uwanyiligra,
JeanChrysostome,
Samuel,
Tharcisse,
Theogene,
Phoebe
Uwineze
andherfiancé
wereallcivilians,
taking
noactive
part
inthehostilities
thatprevailed
in
Rwanda
in1994andtheonlyreason
theywerekilled
is because
theywereTutsi.
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741.TheChamberfindsbeyonda reasonable
doubtthatin ordering
thekillingof theeight
refugees
as weltas SimonMutijima,
Thaddée
Uwanyiligra,
JeanChrysostome,
Samtlcl,
Tharcisse,
Theogene,
PhoebeUwinezeandherfiancé,
theAccused
hadthe requisite
intentto causemass
destruction,
directed
against
certain
groups
of individuals,
as partof a widespread
or systematic
attack
against
thecivilian
population
of Rwanda
on ethnic
grounds.

742.TheChamberfindsbeyonda reasonable
doubtthatin ordering
thekillingof theeight
refugees
as wellas SimonMutijima,
Thaddée
Uwanyiligra,
JeanChrysostome,
Samuel,
Tharcisse,
Theogene,
Phoebe
Uwineze
andherfiancé,
theAccused
is individually
criminally
responsible
for
thedeathof these
victims,
pursuant
toArticle
6(1)of theStature.

743.TheChamber
findsbeyonda reasonable
doubtthattherewasa widespread
andsystematic
attack
against
thecivilian
population
in Rwanda
on 19 April1994andtheconduct
oftheAccused
formed
partofthisattack.

744.Therefore
the Chamberfinds,beyonda reasonable
doubtthatthekillingof theeight
refugeesas well as Simon Mutijima,ThaddéeUwanyiligra,
Jean Chrysostome,
Samuel,
Thzu’cisse,
Theogene,
Phoebe
Uwineze
andherfiancé,
constitute
extermination
committed,
as part
of a widespread
or systematic
attack
on thecivilian
population
on ethnic
grounds
andas such
constitutes
a crimeagainst
humanity.
Accordingly,
theChamber
findsbeyond
a reasonable
doubt
da,~N

thattheAccused
is guilty
as charged
in count3 of theindictment.
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8. VERDICT
FOR THE FOREGOINGREASONS,havingconsidercdail of the evidenceand the arguments,
THE CHAMBERunanimouslyfinds as follows:

Count
1:

Guiltyof Genocide

Count2:

Notguiltyof Complicity
in Genocide

Count3:

Guiltyof CrimeagainstHumanity
(Extermination)

Count4:

Guiltyof DirectandPublicIncitement
to CommitGenocide

Count5:

Guiltyof CrimeagainstHumanity
(Murder)

Count6:

Notguiltyof Violation
of Article
3 commonto the GenevaConventions
(Murder)

Count7:

Guiltyof CrimeagainstHumanity
(Murder)

Count8:

Notguiltyof Violation
of Article3 commonto theGenevaConventions

»

(Murder)

Count9:

Guiltyof CrimeagainstHumanity
(Murder)

Count10:

Notguiltyof Violation
of Article
3 commonto theGenevaConventions
(Murder)

Count11:

Guiltyof CrimeagainstHumanity
(Torture)

294
Count12:

Notguilty
of Violation
of Article
3 common
to theGeneva
Conventions
(Cruel
Treatment)

Count13:

Guilty
of Crimeagainst
Humanity
(Rape)

Count14:

Guilty
of Crimeagainst
Humanity
(Other
Inhumane
Acts)

Count15:

Notguilty
of Violation
of Article
3 common
to theGeneva
Conventions
andof Article
4(2)(e)
of Additional
Protocol
II (Outrage
uponpersonal
dignity,
in particular
Rape,Degrading
andHumiliating
Treatment
and
Indecent
Assault)

Donein English
andFrench,
Signed
in Arusha,
2 September
1998,

¯

La’/ty
Kama

Lennart
Aspegren
Judge

(Seal
o.fat/~er
~Tribunal)

