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joint criminal enterprise comprises three elements.”™ First, a plurality of persons is required.
They need not be organised in a military, political or administrative structure. Second, there
must be a common purpose which amounts to or involves the commission of a crime
provided for in the Statute. There is no necessity for this purpose to have been previously
arranged or formulated. It may materialise extemporaneously and be inferred from the facts.
Third, the participation of the accused in the common purpose is necessary, which involves
the perpetration of one of the crimes provided for in the Statute. This participation need not
involve commission of a specific crime under one of the provisions (for example, murder,
extermination, torture, or rape), but may take the form of assistance in, or contribution to, the
execution of the common purpose. The Appeals Chamber in Kvocka et al. provided guidance
on dlstmgulshlng between joint criminal enterprise and other forms of liability, such as aiding
and abetting.”

803. The required mens rea for each form of joint criminal enterprise varies. The basic
form of joint criminal enterprise re%ulres the intent to perpetrate a certain crime, this intent
being shared by all co-perpetrators. ® Under the extended form of joint criminal enterprise an
accused can only be held responsible for a crime outside the common purpose if, under the
circumstances of the case: (i) it was foreseeable that such a crime might be perpetrated by one
or other members of the group and (ii) the accused willingly took that risk.’”’ Where the
underlying crime requires a special intent, such as discriminatory intent, the accused, as a
member of the joint criminal enterprise, must share the special intent. 908

804. Paragraph 9 of the Indictment alleges that “[t]he purpose of the joint criminal
enterprise was the destruction of the Tutsi racial or ethnic group in Butare Prefecture through
the commission of the crimes of genocide, murder as a crime against humanity, and
extermination as a crime against humanity”. With respect to the participants, paragraph 10 of
the Indictment lists a number of local governmental, security, political and business leaders,
employees of the Collége Christ-Roi, members of Les Dra §ons or Escadrons de la Mort and
more generally soldiers and other unknown extremists.”” Neither the Indictment nor Pre-

%% Brdanin Appeal Judgement, para. 364. See also Simba Trial Judgement para. 387, citing Kvocka et al.
Appeal Judgement para. 96; Ntakirutimana Appeal Judgement para. 466; Vasiljevi¢ Appeal Judgement para.
100; Krnojelac Appeal Judgement para. 31.
%05 Simba Trial Judgement para. 387, citing Kvocka et al. Appeal Judgement para. 90 (“Where the aider and
abettor only knows that his assistance is helping a single person to commit a single crime, he is only liable for
aiding and abetting that crime. This is so even if the principal perpetrator is part of a joint criminal enterprise
involving the commission of further crimes. Where, however, the accused knows that his assistance is
supporting the crimes of a group of persons involved in a joint criminal enterprise and shares that intent, then he
may be found criminally responsible for the crimes committed in furtherance of that common purpose as a co-
gerpetrator ); Vasiljevié Appeal Judgement para. 102; Tadié Appeal Judgement para. 229.

% Brdanin Appeal Judgement para. 365. See also Simba Trial Judgement para. 388, citing Ntakirutimana
A;)peal Judgement para. 467; Vasiljevié¢ Appeal Judgement para. 101; Krnojelac Appeal Judgement para. 32.
%7 Brdanin Appeal Judgement para. 365.
998 Simba Trial Judgement para. 388, citing Kvocka et al. Appeal Judgement paras. 109-110.
%9 paragraph 10 of the Indictment reads: “Horsmisdas Nsengimana and the other members of the joint criminal
enterprise shared the same intent to effect the common purpose. To fulfill the common purpose, the accused
acted in concert with Birikunzira, a captain of the Gendarmerie at Nyanza, Gaetan Kayitani, Sous-préfet in
Nyanza, Appollinaire Tibirimo, director of Nyabisindu Iron Foundry, Nyanza and his two sons; Celestin Higiro,
doctor at the hospital of Nyanza and local leader of the CDR party; Mbanzamihigo, coordinator of MDR-Power;
Karege, deputy president of the CDR party; Ngiruwonsanga bourgmestre, some employees of the college, the
group of killers called Les Dragons or Escadrons de la Mort, including among others the two sons of
Nyamulinda, the Director of Ecole normale primaire (ENP); Cyubuhiro, Simon Kalinda, and Phénéas, Préfet de
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Trial Brief refer specifically to rank and file gendarmes as members of the joint criminal
enterprise. In view of the fact that the gendarmerie commander is clearly identified as a co-
perpetrator, the Chamber considers that the crimes committed by gendarmes fall within the
joint criminal enterprise and are thus potentially attributable to Nsengimana. The Prosecution
argues that Nsengimana contributed to the joint criminal enterprise through his acts as alleged
in the Indictment.”'°

805. The Chamber will discuss this form of responsibility in making its legal findings on
the crimes alleged against Nsengimana (II1.2.2).

1.2 Article 6 (3) of the Statute

1.2.1 Legal Principles

806. The following three elements must be proven to hold a civilian or a military superior
criminally responsible pursuant to Article 6 (3) of the Statute for crimes committed by
subordinates: (a) the existence of a superior-subordinate relationship; (b) the superior’s
knowledge or reason to know that the criminal acts were about to be or had been committed
by his subordinates; and (c) the superior’s failure to take necessary and reasonable measures
to prevent such criminal acts or to punish the perpetrators. ol

807. A superior-subordinate relationship is established by showing a formal or informal
hierarchical relationship. The superior must have possessed the power or the authority, de
jure or de facto, to prevent or punish an offence committed by his subordinates. The superior
must have had effective control over the subordinates at the time the offence was committed.
Effective control means the material ability to prevent the commission of the offence or to
punish the principal offenders. This requirement is not satisfied by a showing of general
influence on the part of the accused. o2

1.2.2 Superior — Subordinate Relationship

808. The Indictment clearly pleads that, Nsengimana, as Rector of the Collége Christ-Roi,
exercised effective control over the school’s employees and students.’'® However, in its Pre-

discipline of the college [Cesar Munyarubuga], who were employees of Hormisdas Nsengimana, Frangois
Sebukahire; Cyprien Gasatsi; soldiers of the Forces armées Rwandaises (FAR); members of the Presidential
Guard and Ecole supérieur militaire (ESM); and other extremists not known to the Prosecution, to kill or cause
serious bodily or mental harm to members of the Tutsi population with the intent to destroy, in whole or in part,
a racial or ethnic group, all such actions being taken either directly or through co-perpetrators, for at least the
gerlod of 6 April 1994 through 17 July 1994.”

Prosecution Pre-Trial Brief para. 56 (“It is one facet of the Prosecutor’s case that the Accused’s actions as
outlined under Counts 1, 2, and 3 in the Amended Indictment were carried out in furtherance of a joint criminal
enterprise ...”).

"' Bagosora et al. Trial Judgement para. 2011, citing Ori¢ Appeal Judgement para. 18; Nahimana et al. Appeal
Judgement para. 484; Gacumbitsi Appeal Judgement para. 143; Ntagerura et al. Trial Judgement para. 627,
Semanza Trial Judgement para. 400.

°12 Bagosora et al. Trial Judgement para. 2012, citing Halilovié Appeal Judgement para. 59; Gacumbitsi Appeal
Judgement para. 143; Kajelijeli Appeal Judgement para. 85; Ntagerura et al. Appeal Judgement paras. 341-342;
Ntagerura et al. Trial Judgement para. 628; Semanza Trial Judgement paras. 402, 415.

B Indictment paras. 4 (“By virtue of his position as Rector, [Nsengimana] was the chief executive of [the]
Collége Christ-Roi. Hormisdas Nsengimana thus had effective control over the employees and students of the
college, in that he had the power to prevent or punish their acts.”), 13 (“Pursuant to Article 6 (3) of the Statute,
the accused, Hormisdas Nsengimana, is responsible for the crime of Genocide, Murder as a crime against
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Trial and Closing Briefs, the Prosecution expanded the list of Nsengimana’s alleged
subordinates to all purported members of the joint criminal enterprise listed in paragraph 10
of the Indictment, by adding local governmental, security, political and business leaders,
members of Les Dragons or Escadrons de la Mort and more generally soldiers, gendarmes
and other unknown extremists.’’* The Chamber will therefore first consider whether there is
notice for this expanded list of potential subordinates before turning to the merits of its
assessment.

(i) Notice

809. Where the Prosecution intends to rely on the theory of superior responsibility to hold
an accused criminally responsible for a crime under Article 6 (3) of the Statute, the
Indictment should sufficiently identify the subordinates over whom the accused had effective
control.”’® Here, the Indictment describes quite precisely Nsengimana’s subordinates only as
Christ-Roi employees and students in all relevant paragraphs dedicated to this purpose.”'®
Accordingly, based on the Indictment alone, Nsengimana would not have known that he was
being pursued as a superior for any individuals other than his employees and students.

the citizens of Nyanza as a spiritual leader. A proper reading of this paragraph more
appropriately supports Nsengimana’s general authority to issue orders that would be obeyed.
Notably, “ordering” does not require proof of a superior-subordinate relationship (IIL.1.1.1).
The reference to Nsengimana’s spiritual authority must also be read in context with
paragraph 19 of the Indictment, identifying him as the “spiritual leader” of Les Dragons or
Escadrons de la Mort, which suggests that this role only “aided and abetted” the killings
perpetrated by the group.”!” The Chamber is not convinced that these paragraphs were
| intended to broaden the category of Nsengimana’s subordinates which are clearly pleaded in
1 the relevant paragraphs referring to Article 6 (3) of the Statute.
|

\ 810. The Chamber is mindful that paragraph 5 of the Indictment refers to his authority over

811.  Although the omission of material facts can be cured in some contexts through timely,
clear and consistent notice, the Chamber does not find that it would be fair to do so in the
circumstances of this case. First, this is not a simple matter of adding greater specificity to a
more general category of subordinates, but a significant expansion well beyond the scope of
the rather limited allegations which plead the superior-subordinate relationship. Second, the
Prosecution was well aware in at least October 2006 of the identity of these individuals and
categories of perpetrators at the time it sought to amend the Indictment to add superior
responsibility, since they are listed as members of the joint criminal enterprise. However, it
chose not to clearly identify them as subordinates until the filing of the Pre-Trial Brief on 11

humanity, and Extermination as a crime against humanity, because specific criminal acts were committed by
subordinates of the accused ... These subordinates included employees and students of the Collége Christ-Roi,
as to whom he had the power to prevent and punish their acts.”), 43 (“Hormisdas Nsengimana as Rector of the
Collége Christ-Roi, was the superior of Phénéas, Simon Kalinda, and other college workers, as well as the
students of the college.”).
? 914 prosecution Pre-Trial Brief paras. 87, 150-172, 214-227, 261-274; Prosecution Closing Brief, Chapters 6-8,
‘ paras. 114-136, 171-192, 227-248. Paragraph 10 of the Indictment is quoted above at footnote 909.
‘ 'S Muvunyi Appeal Judgement para. 19.
%16 Indictment paras. 4, 13, 43 (quoted above).
97 The Chamber is also mindful that paragraph 38 of the Indictment simply refers to Nsengimana as the
“leader” of Les Dragons without any qualification. Paragraph 39 goes on to indicate, however, that, in his
leadership role, he simply instigated, and aided and abetted the alleged crimes.
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May 2007, just a little over one month before the trial began on 22 June 2007. Although the
Prosecution’s identification of these expanded subordinates in its Pre-Trial Brief is certainly
clear, the Chamber is not satisfied that this notice is consistent with the Indictment or is
sufficiently timely.

812. Accordingly, the Chamber finds that the Prosecution has only provided sufficient
notice that it intended to hold Nsengimana responsible as a superior for crimes committed by
Christ-Roi employees and students. 18

(ii) Authority over Christ-Roi Employees and Students

813. The Prosecution seeks to hold Nsengimana responsible as a civilian superior of the
employees and students of the Collége Christ-Roi. It is well established that civilians can be
held accountable as superiors under Article 6 (3) of the Statute. However, beyond pointing to
Nsengimana’s position as rector, the Prosecution did not offer any expert testimony
delineating the contours of his actual powers at Christ-Roi. The Defence, on the other hand,
presented an expert witness, Augustin Karera, a former official within the Rwandan Ministry
of Education, as well as his report to show the limited nature of Nsengimana’s official
authority.”"

814. The Chamber has identified three of Nsengimana’s potential subordinates, Phénéas
Munyarubuga, Simon Kalinda and Cyprien Gasatsi, who were involved in the perpetration of
crimes charged in the Indictment. None were members of the teaching staff, or students.
Phénéas Munyarubuga, the school’s préfet de discipline, participated in the killings in
Mugonzi cellule (I1.14) as well as of Callixte Kayitsinga (I1.15). Simon Kalinda, a handyman,
participated in the killings in Mugonzi cellule (11.14) as well as of Callixte Kayitsinga (I1.16).
Finally, Cyprien Gasatsi, a watchman, was involved in the killing of Xavérine and her son
(I1.17). The Chamber cannot exclude that other Chirst-Roi employees participated in the
various attacks. However, there is not sufficient evidence demonstrating this.

815. During the relevant period, many students remained in Nyanza and possibly
participated in crimes charged in the Indictment. The evidence is equivocal as to whether any
of these individuals were Christ-Roi students, and thus potentially Nsengimana’s
subordinates. There were a number of other educational institutions in the area. As discussed
elsewhere (I1.6), the Chamber also has doubt that war-displaced students who had remained
at the school during prior holiday periods had done so in April 1994.

816. In assessing whether Nsengimana had effective control over these purported
subordinates, the Chamber will first assess his de jure relationship with them before
proceeding to other issues which might demonstrate his de facto control over the assailants,
such as his purported spiritual leadership and his various interactions with them.

817. According to Expert Witness Karera, Nsengimana as rector was the superior of the
préfet de discipline as well as all other Christ-Roi employees, such as handymen and

918 A< discussed below, the Chamber is also not satisfied that there is sufficient evidence to demonstrate that
Nsengimana had effective control over the expanded list of possible subordinates.

919 Augustin Karera, T. 17 September 2008 pp. 4-5, 29-30. Defence Exhibit 74 (expert report of Augustin
Karera).
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watchmen.”?® He further confirmed that this authority continued even during school holidays
where the rector remained responsible for administrative activities as opposed to pedagogical
| issues.”?! As rector, Nsengimana had the obligation to ensure the proper administration of the
school and to reprimand or to institute disciplinary proceedings in the case of any act contrary
to the governing laws or regulations.922 Karera also emphasised that, according to the law, the
| rector could not be held responsible for serious crimes committed by staff in particular
l outside of the school’s premises.923 However, with respect to serious crimes committed by
employees at or away from the school, the rector had the obligation to immediately report the
| matter to the relevant local authorities for a criminal investigation.”?* In the context of this
case, the Chamber is mindful that Kayitsinga was killed at the school, and that the assailants
at times appeared to use the premises as a basis of operation and for the disposal of bodies.
\
|

818. With respect to personnel, such as handymen and watchmen, Karera testified that the
Rector initiated their recruitment by submitting proposals to the school council, which
approved a short list of candidates before submitting the matter to the Ministry of Education.
Their dismissal followed a similar procedure.””> The préfet de discipline, like the rector
himself, was hired on the proposal of the Butare Diocese subject to the agreement of the
| Ministry of Education.’?® Karera did not specifically address the procedures for the discipline
of a person holding this post. However, beyond the authority to reprimand, the disciplinary
\ procedures related to other categories of persons affiliated with the school, such as teachers

or students, reasonably suggests that a similar multi-tiered process existed.”’

20 Augustin Karera, T. 17 September 2008 p. 51.(“Q. ... In terms of the hierarchy and the structure of the
school itself, it’s true, isn’t it, that the préfet of discipline would be a subordinate of the principal? A. The
principal was the superior of the discipline préfet. Q. And, obviously, the same would apply for a cook and a
Xgiitchman; isn’t that true? A. All the workers worked in the college in which he was principal.”).

Id. p. 52.

%22 Defence Exhibit 74A (expert report of Augustin Karera) p. 16, quoting Rwandan legislation: “ ... les agents
placés a la téte d’un service administratif ou d’un établissement scolaire sont responsables auprés de leurs
supérieurs hiérarchiques du bon fonctionnement de ce service ou de cet établissement. lls sont rigoureusement
tenus, de ce fait, de réprimer ou de provoquer la répression des abus, des négligences ou des infractions aux
lois ou réglements appelés & constater dans ’exercice de leurs fonctions™.
%23 Augustin Karera, T. 17 September 2008 p. 43.
24 1d. pp. 47-49.
92 Id. p. 44 (“Mr. President: ... Can you briefly let us know what the position is, for example, for an ordinary
worker; it might be a cook or a night watchman. Are those people recruited on contract? Are they subject to a
procedure that involves the director? The witness: The initiative of recruitment rests with the head of the school,
and submits his proposals to the school council. And where the school council approves the short-listed
candidates, the list is forwarded to the minister for appointment. And this same procedure obtained for
dismissal. The head of the school was not empowered to dismiss a staff member. He had to go through the
school council, and, finally, through the minister, before dismissal could be effected.”).

926 Defence Exhibit 74A (expert report of Augustin Karera) p. 9. According to the report, the “propriétaire de

’Establissement” proposes the candidate, which appears to be a reference to the Diocese of Butare. Id. p. 4 (“ ...

le Collége du Christ-Roi de Nyanza était donc un Etablissement libre subsidié appartenant au Diocése de

Butare, administré par I’Evéque catholique de Butare ...”).

%27 For example, with respect to teachers, a disciplinary matter, depending on its gravity, was referred to either
\ the council of teachers or the school council. The school council was composed of a representative of the
| Ministry of Education, a sub-prefect, the bourgmestre, the rector, a teacher and a student. Again, depending on

the gravity, the ultimate sanction was issued by either a representative of the Ministry of Education, the Minister

or the President. Id. pp. 12-13, 19. In suspending students, the decision was taken by the council of teachers and

confirmed by the Minister. Augustin Karera, T. 17 September 2008 p. 53.
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819. Karera’s evidence suggests that, although a rector had no unilateral authority to
impose disciplinary sanctions against an employee beyond a reprimand, he did have the
ability to trigger the administrative mechanisms leading to more serious measures.””® The
evidence also uniformly establishes that, before the events, Nsengimana emphasised
discipline within the school.?” His resolve in this regard is illustrated by his suspension of
five students when machetes were found under their mattresses (I1.3). He also acknowledged
that he had the authority to suspend a contract worker, such as a watchman, pending approval
from the Ministry of Education for termination.*® In the Chamber’s view, the foregoing
clearly reflects that Nsengimana had de jure authority over Christ-Roi employees, such as
Phénéas Munyarubuga, Simon Kalinda and Cyprien Gasatsi.

820. The Chamber recalls, however, that the main question is whether Nsengimana
exercised effective control over his alleged subordinates. In this respect, the Appeals
Chamber has stated the possession of de jure authority, without more, provides only some
evidence of effective control.”®! Accordingly, the Chamber has not considered evidence about
de jure authority as decisive in its assessment of Nsengimana’s authority.

821. The Defence evidence indicates that, once the killings began in Nyanza, no structure
remained in place to allow for any remedial measures to be implemented.932 Nsengimana
suggested that any attempts to curtail crime might have brought danger onto him and his
institution.”>® The Chamber observes that many of the same local authorities to whom

928 Defence Exhibit 74A (expert report of Augustin Karera) p. 19.
529 See, for example, Nsengimana, T. 9 July 2008 p. 57 (“A. I took my responsibility seriously. I told you that
the college had a reputation, that it was training good students who were disciplined. So I went along with the
tradition. Q. So discipline was very high on your agenda for the students at the school; right? A. Yes.”);
Prosecution Witness CAP, T. 30 January 2008 p. 43 (“A. When I was sent to the college, I would see
[Nsengimana]. Q. And what was your impression of him? A. He was someone who was very strict. And I used
to see him in his capacity as director of Collége Christ-Roi.”); Defence Witness EMI2, T. 10 June 2008 p. 6
(heard that Nsengimana was a “competent and efficient principal”); Defence Witness DFR85 (a local resident),
T. 27 June 2008 p. 42 (the principal imposed strict discipline on the students of Christ-Roi, and monitored
people leaving and entering the school); Defence Witness Jean-Marie Vianney Mushi (a Christ-Roi student), T.
1 July 2008 pp. 40, 49 (Nsengimana was perceived as strict among pupils); Defence Witness PMR31 (a Christ-
‘ Roi student), T. 5 June 2008 pp. 5-6 (the witness observed that during a climate of tension, Nsengimana “was
| very energetic in meting out discipline”); Defence Witness EMR33, T. 2 June 2008 pp. 15, 26, 46-47 (although
| not certain, the witness, a Christ-Roi student until 1993, felt Nsengimana was perceived as strict even among
1 members of the community).
1 930 Nsengimana, T. 9 July 2008 pp. 58-60.
31 Ori¢ Appeal Judgement paras. 91-92. See also Renzaho Trial Judgement para. 752.
%2 Defence Exhibit 74A (expert report of Augustin Karera) p. 22, which reads: “Dans le contexte de guerre, des
massacres et des tueries qui sévissaient en avril-juillet 1994 dans tout le pays, la situation était tellement
chaotique que le Directeur ne pouvait méme pas enclencher le processus d’instruire ou d’infliger une sanction a
un agent fauteur de trouble ou en infraction dans la mesure oi cette procédure supposait I’existence du
fonctionnement normal des institutions et la présence des membres des organes devant prendre les décisions qui
s'imposaient.”
933 Nsengimana, T. 9 July 2008 pp. 31-32 (“Q. Would you have handed them over to the police in May during
the genocide? A. Well, things were more complicated at that time. I did not personally witness this, but I learned
that the police were instead the ones behind the massacres. If I had called the police, would they have come to
my assistance? Furthermore, I do not know whether this is true, but our school was known to be the best
equipped materially, and during those difficult moments, people were looking for the slightest opportunity to
come to our school and to loot everything, foodstuff for students and so on and so forth. So I was very afraid,
and so I did not know what I could have done at that time, given the context. Would I have tried to fight against
people who were said were killers? The others might have immediately attacked the school. 1 do not know. This
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Nsengimana might have reported the conduct of his alleged subordinates are in fact named in
the Indictment as co-perpetrators. It is further noted that a bourgmestre, who was seen to
have opposed the extremists, appears to have been killed during the genocide.934 This
suggests the limited value of de jure powers during this period.”*

822. The Prosecution argues that Nsengimana’s spiritual authority contributed to his
effective control. It is unclear, however, what the Prosecution means by this, for example,
whether it refers to some sort of active spiritual guidance or instruction of the assailants, or
rather the respect he may have garnered simply by virtue his position as a priest. Beyond his
position as a prominent priest in the area, there is limited reliable evidence of Nsengimana’s
spiritual role with respect to any of the perpetrators of the crimes let alone his alleged
subordinates. The Chamber notes that Phénéas Munyarubuga converted to Catholicism after
Nsengimana proposed it to him, although Nsengimana denied that he was his spiritual
adviser.”*® Nsengimana’s attendance at a baptism celebration in March 1994 (11.2.3.2), which
did not necessarily include his alleged subordinates, does not suggest that he held any
particular authority over the other attendees.

823. While it is conceivable that Nsengimana’s position as a priest might have had some
impact on whether his orders or instructions were followed, the Chamber cannot say that this
status alone is indicative of authority. Notably, many priests were being Kkilled,
notwithstanding, or even because of, their positions as priests (I.9, 15 and 22). Religious and
social institutions certainly were not immune to attack even when under the protection of
priests (IL.15 and 21). The evidence of the authority that Nsengimana derived from being a
priest is inconclusive, in particular in the absence of any concrete examples of its exercise. In
sum, there is no evidence of Nsengimana offering any spiritual guidance to the assailants
during the course of genocide, or that his position as a priest offered him any particular
authority over them.

824. The Chamber therefore must closely examine the situation on the ground to determine
whether Nsengimana exercised effective control in other capacities. Credible, corroborated
evidence showed that in the period leading up to the killings in Nyanza, Nsengimana “closely
collaborated” and got along well with employees such as Phénéas Munyarubuga and Simon
Kalinda.”*” Moreover, Nsengimana was instrumental in the hiring of Cyprien Gasatsi, the

is a hypothetical issue. Maybe 1 would have waited for things to calm down in order to denounce those
responsible.”).

934 See Witness CBF, T. 27 June 2007 p. 37 (the witness heard that Bourgmestre Jean-Marie Vianny Gisagara
was killed); Witness CAR, T. 15 January 2008 pp. 60 (quoted), 61-62; T. 16 January 2008 p. 34 (Bourgmestre
Gisagara did not share the views of the extremists and “[e]veryone was against” him); Witness CAY, T. 16
Janauary 2008 pp. 57-58 (Bourgmestre Gisagara was “persecuted” and replaced).

%3 Ntagerura et al. Appeal Judgement para. 345 (“In the view of the Appeals Chamber, the theoretical
possibility of submitting reports of crimes committed against Tutsi refugees to the same authorities who, as the
Prosecution argues in other cases, were actively organizing and ordering massacres of Tutsi throughout Rwanda
is not sufficient to establish Bagambiki’s criminal responsibility.”).

36 Nsengimana, T. 10 July 2008 pp. 56-57.

97 prosecution Witness CBF, T. 27 June 2007 pp. 4,5 (quoted); Witness EMR33, T. 2 June 2008 p. 55
(Nsengimana and Phénéas Munyarubuga worked hand in hand, although the witness, a student, did not know the
particular relations between the two).
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replacement for the watchman who had been killed in February 1994.7 These three
employees were later implicated in a number of killings (II.14, 16-17).

825. However, the Chamber has identified no reliable evidence demonstrating that
Nsengimana issued any orders or instructions or gave any encouragement to his alleged
subordinates after the Killings began in Nyanza. In fact, there is limited credible evidence of
him even being seen in their company. For example, the Chamber found that Nsengimana
was seen in the presence of Simon Kalinda and Phénéas Munyarubuga in the vicinity of the
roadblock at Christ-Roi after the killings began in Nyanza (I1.6.2). Witness CAP testified that
Nsengimana conducted rounds of roadblocks with individuals including gendarmerie
commander Birikunzira and sub-prefect Gaétan Kayitana (I1.6.2). However, as the Chamber
concluded, such evidence is equivocal at best and fails to demonstrate that he had effective
control over his alleged subordinates.

826. The nature and extent of Nsengimana’s authority over his alleged subordinates in the
perpetration of crimes rely largely on evidence suggesting that Nsengimana met regularly
with them and other local administrative or security officials in clandestine meetings from
1990 and through the killings in Nyanza (IL.2 and 14). Many were allegedly held at the
Collége Christ-Roi’s compound. The Chamber, however, has questioned the reliability of
most of these accounts and found that Nsengimana’s involvement in these gatherings, if any,
remains obscured largely due to an absence of direct evidence.

827. The limited reliable evidence in this case concerning Nsengimana’s interactions with
his alleged subordinates around the time of the criminal conduct stands in marked contrast to
the findings in other cases where a civilian superior has been held responsible for the conduct
.. 939 - - . R

of a principal perpetrator.” Significantly, in the Nahimana et al. case, the Appeals Chamber
found the existence of continued de jure authority insufficient to demonstrate effective
control in the absence of proof of any affirmative acts demonstrating such control and where
the record, like here, is lacking in any evidence relating to jt.24

%38 Witness CBF, T. 26 June 2007 pp. 74-75; T. 27 June 2007 pp. 5-6; Witness CBE, T. 14 January 2008 pp. 6,
15-16, 29-30, 53 (Nsengimana was a godfather to Gasatsi, who was hired on the priest’s initiative in February
2004 after the previous guard had been killed at the school); Prosecution Witness BVI, T. 24 January 2008 pp.
22-23; Nsengimana T. 10 July 2008 pp. 55-56. See also Augustin Karera, T. 17 September 2008 p. 44 (“The
‘ initiative of recruitment rests with the head of the school, and submits his proposals to the school council. And
where the school council approves the short listed candidates, the list is forwarded to the minister for
aappointment.”).
% For example, in the Kajelijeli case, “the Trial Chamber found inter alia that the assailants in the attacks in
\ Nkuli and Mukingo Communes reported back daily to the Appellant on what had been achieved; the Appellant
instructed the Interahamwe to kill and exterminate Tutsis and ordered them to dress up and start the work; the
Appellant directed the Interahamwe from Byangabo Market to Rwankeri Cellule to join that attack; the
Appellant transported armed assailants; the Appellant ordered and supervised attacks; the Appellant bought
beers for the Interahamwe while telling them that he hoped they had not spared anyone; and the Appellant
played a vital role in organising and facilitating the Interahamwe in the massacre at Ruhengeri Court of Appeal
by procuring weapons, rounding up the Interahamwe and facilitating their transportation.” Kajelijeli Appeal
Judgement para. 90. In the Kayishema and Ruzindana case, “[Prefect Clément Kayishema] was ... found to
have effective control over the communal police and the gendarmerie, as evidenced by legislative provisions,
and the actual control he wielded over all the assailants including the gendarmes, soldiers, prison wardens,
armed civilians and members of the Interahamwe as demonstrated by the identification of Kayishema as
leading, directing, ordering, instructing, rewarding and transporting them to carry out the attacks”. Kayishema
and Ruzindana Appeal Judgement para. 299.
0 Nahimana et al. Appeal Judgement para. 635.
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828. Moreover, many witnesses directly implicated local administrative and security forces
as committing crimes and monitoring the population in the hunt for Tutsis. Witnesses CAO,
BXM and BVJ suggested that civilian and military authorities had a hand in establishing or
monitoring roadblocks, including those allegedly supervised by Christ-Roi employees
(11.6).>*' While Witness CAY blamed Nsengimana for the killings in Mugonzi cellule, he
suggested that responsibility for his criminal conduct in his nelghborhood was the
responsibility of the local authorities who ordered that he commit crimes.”* In the absence of
more direct evidence of Nsengimana’s involvement in the crimes committed by his alleged
subordinates, this evidence raises additional doubts about his general ability to exercise
effective control over perpetrators of crimes who reasonably can be seen as working in
conjunction with or under local administrative and security forces. 943

829. Accordingly, the Prosecution has not proved beyond reasonable doubt that

Nsengimana exercised effective control over the employees and students of the Collége

Christ-Roi during the course of the attacks. The Chamber further observes that, even if there

had been proper notice, there is no credible legal or factual basis to conclude beyond
\ reasonable doubt that Nsengimana was the superior of any member of the expanded list of
| potential subordinates mentioned above.

1 Nsengimana, T. 10 July 2008 pp. 79-80 (“You know this very well, and this was an order that was issued by
the civilian authority. We had circulars issued by the prime minister, Kambanda; we had circulars issued by the
préfet of Butare asking all people to go to the roadblocks. Who am I, Mr. Prosecutor, to oppose an order issued
by the prime minister? Who am I to oppose an order given by the préfet, the sous préfet, or the bourgmestre? 1f
Simon Kalinda or any other employees of the school — there were more than 50 staff members and workers put
together. If they were found at roadblocks, it was because they were following the orders issued by the
government, and out of respect for these instructions. But I had no business with the civilian authority or
administration of the neighbourhoods.”).

%2 T. 17 January 2008 pp. 27-28 (“A. I participated in other attacks that were conducted in our locality, but I
cannot say for those that Father Nsengimana should be held accountable for those other attacks that followed
orders by local authorities.”).

%3 See Blagojevié and Joki¢ Appeal Judgement paras. 300-304 (upholding the Trial Chamber’s conclusion that
the superior’s continued de jure authority did not translate into effective control where other evidence
demonstrated the subordinate was following orders from another chain of command).

Judgement 214 17 November 2009

Lhe




N GGG

The Prosecutor v. Hormisdas Nsengimana, Case No. ICTR-01-69-T l
2. GENOCIDE

830. Count 1 of the Indictment charges Nsengimana with genocide under Article 2 (3)(a)
of the Statute. In support of this count, the Prosecution points to the killings of Tutsis in
Mugonzi cellule (11.14), Fathers Jean-Bosco Yirirwahandi, Innocent Nyangezi and Callixte
Uwitonze (II.15), Callixte Kayitsinga (11.16), Xavérine and her son (I1.17), Judge Jean-
Baptiste Twagirayezu (I1.18), and of several Tutsi refugees at Don Bosco orphanage (I11.21).

2.1 Law

831. To find an accused guilty of the crime of genocide, it must be established that the
accused committed any of the enumerated acts in Article 2 (2) with the specific intent to
destroy, in whole or in part, a group, as such, that is defined by one of the protected
categories of nationality, race, ethnicity, or religion.944 Although there is no numeric
threshold, the perpetrator must act with the intent to destroy at least a substantial part of the
group.”” The perpetrator need not be solely motivated by a criminal intent to commit
genocide, nor does the existence of personal motive preclude him from having the specific
intent to commit genocide.946

832. In the absence of direct evidence, a perpetrator’s intent to commit genocide may be
inferred from relevant facts and circumstances that lead beyond any reasonable doubt to the
existence of the intent. Factors that may establish the specific intent include the general
| context, the perpetration of other culpable acts systematically directed against the same
| group, the scale of atrocities committed, the systematic targeting of victims on account of
theirgglembership in a protected group, or the repetition of destructive and discriminatory
acts.

833. The Indictment charges Nsengimana with killing or causing serious bodily or mental
harm to members of the Tutsi ethnic group.948 It is firmly established that the Tutsi ethnicity
is a protected group.949 The relevant events considered by the Chamber in its legal findings
concern only killings. Killing members of the group requires a showing that the principal
perpetrator intentionally killed one or more members of the group.950

%4 Bagosora et al. Trial Judgement para. 2115, citing Nahimana et al. Appeal Judgement paras. 492, 496, 522-

523; Niyitegeka Appeal Judgement para. 48; Gacumbitsi Appeal Judgement para. 39; Brdanin Trial Judgement

aras. 681, 695.
£ Bagosora et al. Trial Judgement para. 2115, citing Seromba Appeal Judgement para. 175; Gacumbitsi
Ag)peal Judgement para. 44; Simba Trial Judgement para. 412; Semanza Trial Judgement para. 316.

%6 Bagosora et al. Trial Judgement para. 2115, citing Simba Appeal Judgement para. 269, Ntakirutimana
Appeal Judgement paras. 302-304; Niyitegeka Appeal Judgement paras. 48-54; Krnojelac Appeal Judgement
para. 102, citing Jelisi¢ Appeal Judgement para. 49.

“7 Bagosora et al. Trial Judgement para. 2116, citing Seromba Appeal Judgement para. 176, referring to
Seromba Trial Judgement para. 320; Nahimana et al. Appeal Judgement paras. 524-525; Simba Appeal
| Judgement para. 264; Gacumbitsi Appeal Judgement paras. 40-41; Rutaganda Appeal Judgement para. 525;

Semanza Appeal Judgement para. 262, citing Jelisi¢ Appeal Judgement para. 47; Kayishema and Ruzindana
Ag)peal Judgement paras. 147-148.

; % Indictment para. 15.

j %49 Nsengimana, Decision on Judicial Notice of Facts of Common Knowledge (TC), 16 January 2008, p. 5.

‘ 95 Bagosora et al. Trial Judgement para. 2117, citing Kayishema and Ruzindana Appeal Judgement para. 151,
Simba Trial Judgement para. 414.
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2.2 Application

834. On the morning of 3 May 1994, Phénéas Munyarubuga, Simon Kalinda, Segema,
Bosco and other assailants attacked Mugonzi cellule and brutally killed a number of Tutsi
civilians there, likely following a meeting held at or near the Collége Christ-Roi (11.14).
Around 4 May 1994, gendarmes and soldiers removed three Tutsi priests, Fathers Jean-Bosco
Yirirwahandi, Innocent Nyangezi and Callixte Uwitonze, from Saint Antoine’s orphanage in
Nyanza. The priests were then killed by civilian assailants at a roadblock several kilometres
from Nyanza (II.15).

835. The Chamber made findings concerning several killings which occurred in early May
involving assailants allegedly connected with Nsengimana. Specifically, Cyprien Gasatsi and
other assailants, including gendarmes, abducted Xavérine and her son from the Ecole
normale primaire and killed them (I1.17). Phénéas Munyarubuga, an employee of the Collége
Christ-Roi, as well as other assailants abducted and then killed Callixte Kayitsinga, a Tutsi,
who had sought refuge at the school (IL.16). Gendarmes arrested Judge Jean-Baptiste
Twagirayezu after he left Christ-Roi and then killed him behind Nyanza parish church (I1.18).
On 22 May 1994, two of Nyamulinda’s relatives and Cyubahiro abducted eight Tutsis from
Don Bosco orphanage and killed them about 12 kilometres from Nyanza (IL.21).

836. Considering the nature of how the attacks unfolded, the Chamber finds that the
gendarmes, soldiers or civilian assailants intentionally killed Tutsis during these events.
Furthermore, the selection of the victims was not by chance. In each instance the perpetrators
singled out Tutsi victims for death in areas where Hutus were also present. The Chamber
heard extensive evidence about the targeting of Tutsi civilians in Nyanza and its surrounding
areas around this time.”! In this context, the only reasonable conclusion is that the assailants
who perpetrated these killings possessed the intent to destroy, in whole or in substantial part,
the Tutsi group. Accordingly, the Chamber is convinced that the specific killings identified
above amounted to the crime of genocide.

837. Turning to Nsengimana’s responsibility for these crimes, the Prosecution’s contention
that he played a role in the planning of these crimes rests principally on his alleged
participation in a number of meetings from 1990 through 1994. The Chamber has questioned
the reliability of this evidence (I.2 and 14), and any other conduct on his part related to the
crimes which suggests planning remains unproven. With respect to ordering and instigating,
the Chamber also has no reliable evidence that Nsengimana instructed or prompted any of the
assailants to commit the crimes. The evidence about these killings also does not clearly
identify any assistance or encouragement offered by Nsengimana to the attackers.
Specifically, the Chamber recalls that Nsengimana was not present when the crimes occurred,
and it did not find that he provided the assailants with weapons or other logistical or moral
support related to the attacks.

838. As for committing, there is no credible evidence that Nsengimana physically
perpetrated any of the crimes or that any of his proven conduct could be described as an
integral part of the crime of genocide as the killing of the Tutsis.

%1 The Chamber also took judicial notice that a genocide occurred in Rwanda and that there were widespread
and systematic attacks throughout Rwanda against Tutsis. See Nsengimana, Decision on Judicial Notice of Facts
of Common Knowledge (TC), 16 January 2008, pp. 2, 5.
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839. The principal basis for asserting that Nsengimana was a member of the joint criminal
enterprise follows from the Prosecution evidence of his extensive meetings with its other
members as well as his alleged active participation in the criminal events alongside them. As
the Chamber’s factual findings demonstrate, there is limited convincing evidence of his role
in meetings, in particular which could reasonably be connected with the killings (11.2). There
is also no credible evidence that he actively participated alongside the alleged co-perpetrators
in the execution of the crimes as set forth in the Indictment. While he was seen on occasion in
the company of local government or security officials at roadblocks, these sightings do not
compel the conclusion that he invariably supported any of the killings charged against him
(11.6).”52 Accordingly, the Chamber is not satisfied that Nsengimana was a member of the
joint criminal enterprise. Similarly, it has not been established that he contributed to the
crimes through any act of planning, instigation, committing, ordering or aiding and abetting.

840. Finally, the Chamber has already concluded that Nsengimana does not bear superior
responsibility for the crimes committed by Christ-Roi employees (I11.1.2.2).
2.3 Conclusion

841. The Prosecution has not proved beyond reasonable doubt that Nsengimana was
responsible either directly or as a superior for any of the crimes alleged against him in the
Indictment. Accordingly, the Chamber acquits Nsengimana of genocide (Count 1).

952 I the Chamber’s view, the various sightings of Nsengimana at roadblocks with local officials are insufficient
to establish his liability for aiding and abetting as an approving spectator. As discussed in the section concerning
roadblocks (I1.6.3.8), the Prosecution did not prove that many Tutsis were killed at the roadblocks around the
Collége Christ-Roi. Furthermore, there is no credible evidence connecting his presence at them to other crimes
alleged in the Indictment.
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3. CRIMES AGAINST HUMANITY (MURDER AND EXTERMINATION)

842. Counts 2 and 3 of the Indictment charge Nsengimana with murder and extermination
as crimes against humanity, respectively, under Article 3(a) and (b) of the Statute. In support
of the count of murder, the Prosecution refers to the killings of Tutsis in Mugonzi cellule
(I1.14), Fathers Jean-Bosco Yirirwahandi, Innocent Nyangezi and Callixte Uwitonze (IL.15),
Callixte Kayitsinga (I1.16), Jud%e Jean-Baptiste Twagirayezu (II.18), and of Tutsi children at
Don Bosco orphanage (11.21).°*? In addition, it relies on the killings of Tutsis in Mugonzi
cellule (11.14), Xavérine and her son (I1.17), and of Tutsi children at Don Bosco orphanage
(I1.21) as proof of extermination.”*

3.1 Widespread and Systematic Attack

843. For an enumerated crime under Article 3 to qualify as a crime against humanity, the
Prosecution must prove that there was a widespread or systematic attack against the civilian
population on national, political, ethnic, racial or religious grounds.”®® An attack against a
civilian population means the perpetration against that population of a series of acts of
violence, or of the kind of mistreatment referred to in sub-paragraph (a) to (i) of Article 3.9%
Intended to be read as disjunctive elements, “widespread” refers to the large-scale nature of
the attack and the number of targeted persons, while “systematic” describes the organised
nature of the acts of violence and the improbability of their random occurrence.”’

844. With respect to the mens rea, the perpetrator must have acted with knowledge of the
broader context and knowledge that his acts formed part of the attack, but need not share the
purpose or goals of the broader attack.””® The additional requirement that crimes against

%53 The Prosecution requests the Chamber to consider the evidence concerning the deaths of Xavérine and her
son as well as others killed at roadblocks in support of the charge of murder as a crime against humanity (Count
2). See Prosecution Pre-Trial Brief paras. 182-184, 199-200, 214-216; Prosecution Closing Brief, Chapter 7
paras. 141, 155-156, 173, 175-178. However, it would be impermissible to do so because the Indictment clearly
charges these allegations (paras. 25-26) as extermination as a crime against humanity (Count 3). See Indictment

aras. 25-26, 45, 47.

4 The Prosecution also seeks a conviction based on the killings of Callixte Kayitsinga, Fathers Jean-Bosco
Yirirwahandi, Innocent Nyangezi and Callixte Uwitonze, and Judge Jean-Baptiste Twagirayezu for
extermination as a crime against humanity (Count 3). Prosecution Pre-Trial Brief paras. 239-240, 243, 254-255,
257, 267, 269; Prosecution Closing Brief Chapter 8, paras. 202-203, 206, 217-218, 223, 241, 243, 248. The
Chamber observes that the Indictment only pleads these allegations in support of murder as a crime against
humanity (Count 2). See Indictment paras. 32, 34, 37, 45, 47.

5 Bagosora et al. Trial Judgement para. 2165.

%% 1d, citing Nahimana et al. Appeal Judgement paras. 915-918; Kordi¢ and Cerkez Appeal Judgement para.
666; Kunarac et al. Appeal Judgement para. 89; Kunarac et al. Trial Judgement para. 415.
%7 Bagosora et al. Trial Judgement para. 2165, citing Nahimana et al. Appeal Judgement para. 920, quoting

Kordié and Cerkez Appeal Judgement para. 94; Ntakirutimana Appeal Judgement para. 516; Mpambara Trial
Judgement para. 11; Semanza Trial Judgement paras. 328-329; Kunarac et al. Trial Judgement para. 429;
Kunarac et al. Appeal Judgement para. 94; Gacumbitsi Appeal Judgement para. 101, citing Gacumbitsi Trial
Judgement para. 299; Staki¢ Appeal Judgement para. 246; Blaski¢ Appeal Judgement para. 101, Limaj et al.
Trial Judgement para. 180; Brdanin Trial Judgement para. 133.

%8 Bagosora et al. Trial Judgement para. 2166, citing Gacumbitsi Appeal Judgement paras. 86, 103, referring to
Tadi¢ Appeal Judgement para. 252; Gali¢ Appeal Judgement para. 142; Semanza Appeal Judgement paras. 268-
269; Simba Trial Judgement para. 421; Kordi¢ and Cerkez Appeal Judgement para. 99; Kunarac et al. Trial
Judgement para. 434; Kunarac et al. Appeal Judgement para. 102; Blaski¢ Appeal Judgement paras. 124-127.
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humanity have to be committed “on national, political, ethnic, racial or religious grounds”
does not mean that a discriminatory mens rea must be established.®*

845. The Chamber has considered the totality of the evidence, in particular concerning the
ethnic composition of the individuals who were killed during the course of the attacks at issue
in this case. The killings were notably concentrated in a relatively short span of time, largely
at the beginning of May 1994. The Tutsi victims were singled out and targeted in areas where
Hutus were present, in many cases being abducted from places of refuge and killed
elsewhere. Finally, the Chamber has also taken judicial notice that there were widespread and
systematic attacks throughout Rwanda against Tutsis.’®® The Chamber is convinced that there
was a widespread and systematic attack against the civilian population on ethnic and political
grounds. Bearing in mind the specific nature of the killings, it is inconceivable that the
principal perpetrators of these killings did not know that their actions formed part of this
attack.

3.2 Murder

846. Murder is the. intentional killing of a person without any lawful justification or excuse
or the intentional infliction of grievous bodilgf harm leading to death with knowledge that
such harm will likely cause the victim’s death. sl

847. The Chamber has already determined that the killings of Tutsis in Mugonzi cellule
(I1.14), Fathers Jean-Bosco Yirirwahandi, Innocent Nyangezi and Callixte Uwitonze (I1.15),
Callixte Kayitsinga (I1.16), Judge Jean-Baptiste Twagirayezu (I1.18), and of Tutsi children at
Don Bosco orphanage (I1.21) amounted to genocide. On the same basis, the Chamber is
satisfied that these intentional murders were conducted on ethnic grounds.

848. The assailants were aware that these events formed part of a widespread and
systematic attack against the civilian population on ethnic and political grounds (IIL.3.1).
Accordingly, the Chamber is convinced that these killings amounted to murder as a crime
against humanity. However, as discussed above, the Chamber has concluded that the
evidence is insufficient to find that Nsengimana is criminally responsible for these attacks
(I11.2.2).

3.3 Extermination

849. The crime of extermination is the act of killing on a large scale. The actus reus
consists of any act, omission, or combination thereof which contributes directly or indirectly
to the killing of a large number of individuals. Although extermination is the act of killing a
large number of people, such a designation does not suggest that a numerical minimum must
be reached. The mens rea of extermination requires that the accused intend to kill persons on

%% Bagosora et al. Trial Judgement para. 2166, citing Akayesu Trial Judgement paras. 464-469, 595;
Bagilishema Trial Judgement para. 81.

%0 See Nsengimana, Decision on Judicial Notice of Facts of Common Knowledge (TC), 16 January 2008, pp. 2,
5.

%! Bagosora et al. Trial Judgement para. 2169, citing Bagosora et al., Decision on Motions for Judgement of
Acquittal (TC), 2 February 2005, para. 25; Karera Trial Judgement para. 558. The Chamber notes that some
Trial Chambers have held that murder requires an element of pre-meditation, not only intent. See, for instance,
Bagilishema Trial Judgement para. 86; Ntagerura et al. Trial Judgement para. 700; Semanza Trial Judgement
para. 339. In the present case, the Chamber is satisfied that the killings at issue would constitute murder as a
crime against humanity under both standards.
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a massive scale or to subject a large number of people to conditions of living that would lead
to their death in a widespread or systematic manner.”®

850. The Chamber has already determined that the killings of Tutsis in Mugonzi cellule
(I1.14), Xavérine and her son (I1.17), and of Tutsi children at Don Bosco orphanage (11.21)
constituted genocide. The killings in Mugonzi cellule and those related to the Don Bosco
orphanage also amount to murder as a crime against humanity. On the same basis, it is clear
that these killings were conducted on ethnic grounds.

851. There were eight victims identified by the Chamber in connection with the killings in
Mugonzi cellule, eight in connection with the Don Bosco orphanage, and two in relation to
Xavérine and her son, totalling 18 deaths. These deaths were certainly part of a larger pattern
of widespread killings throughout the prefecture and Rwanda, which was conducted on a
massive scale. However, as discussed above, the Prosecution has not proved that Nsengimana
participated in them.

3.4 Conclusion

852. The Prosecution did not prove beyond reasonable doubt that Nsengimana was
responsible either directly or as a superior for any of the crimes alleged against him in the
Indictment. Accordingly, the Chamber acquits Nsengimana of murder (Count 2) and
extermination (Count 3) as crimes against humanity.

CHAPTER1V: VERDICT

853. For the reasons set out in this Judgement, having considered all evidence and
arguments, the Chamber finds Hormisdas Nsengimana:

Count 1: NOT GUILTY of Genocide
Count 2: NOT GUILTY of Crimes Against Humanity (Murder)
Count 3: NOT GUILTY of Crimes Against Humanity (Extermination)

854. The Chamber has acquitted Hormisdas Nsengimana of all counts against him and
orders his immediate release. It requests the Registry to make the necessary arrangements.

%2 Bagosora et al. Trial Judgement para. 2191, citing Seromba Appeal Judgement para. 189, Ntakirutimana
Appeal Judgement paras. 516, 522, Ndindabahizi Appeal Judgement para.-123, Brdanin Appeal Judgement para.
470, 476, Gacumbitsi Appeal Judgement para 86, Semanza Appeal Judgement paras. 268-269, Staki¢ Appeal
Judgement paras. 259-260, Simba Trial Judgement para. 422.
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Bk horee @/7

Erik Mose Sergei Alekseevich Egorov Florence Rita Arrey

Presiding Judge Judge Judge
(Seal of the Tribunal)
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ANNEX A: PROCEDURAL HISTORY

1. PRE-TRIAL PROCEEDINGS

855. On 21 June 2001, the Prosecution filed its original indictment against Hormisdas
Nsengimana, charging him with five counts: genocide, complicity in genocide, conspiracy to
commit genocide, murder as a crime against humanity and extermination as a crime against
humanity.963 Following a hearing held on 5 July 2001, Judge Pavel Dolenc from Trial
Chamber III confirmed all counts except for complicity in genocide, and excluded superior
responsibility as a mode of criminal responsibility.”®* He confirmed an arrest warrant against
Nsengimana on the same day.965 An amended indictment, reflecting the modifications which
Judge Dolenc had ordered, was filed by the Prosecution on 10 August 2001 66

856. Nsengimana was arrested in Cameroon on 19 March 2002 and transferred to the
United Nations Detention Facility on 10 April.”*’ At his initial appearance on 16 April 2002,
he pleaded not guilty to all counts in the amended indictment.”®® On 2 September 2002, after
the transfer of the case to Trial Chamber II, that Chamber authorised protective measures for
Prosecution witnesses.”®

857. On 11 July 2005, Trial Chamber II decided that it was not in a position to set a date
for trial, bearing in mind the overall judicial calendar for the Tribunal. In the same ruling, it
denied a Defence request for Nsengimana’s provisional release.”’® The Appeals Chamber
rejected the Defence’s application to appeal this decision, noting that Nsengimana’s pre-trial
detentior;gvas not disproportionate in view of the gravity of the crimes with which he was
charged.

| 858. On 29 March 2007, the Trial Chamber granted the Prosecution leave to amend the
" Indictment.’”? The amendments included the withdrawal of the conspiracy to commit

genocide count, and the inclusion of joint criminal enterprise and superior responsibility as
{ modes of individual criminal liability. The Indictment reflecting these changes was filed on 4
| April 2007. Nsengimana made a further appearance on 27 April 2007, in which he pleaded
\ not guilty to all counts in the Indictment: genocide, murder and extermination as crimes
‘ against humanity.’”

%3 Indictment, 21 June 2001.

%4 Decision Confirming the Indictment (TC), 5 July 2001. During the confirmation hearing, the Chamber
requested some minor corrections to the draft indictment, which were reflected in a preliminary draft filed by
the Prosecutor on 8 July 2001. See Minutes of Confirmation Hearing (TC), 6 July 2001.

%5 Arrest Warrant (TC), 5 July 2001.

% Amended Indictment, 10 August 2001.

%7 See Defence Motion for Setting Pre-Trial Conference, Commencement of Trial and Provisional Release
Dates (TC), 20 June 2005, p. 2, and the Prosecution Response, 27 June 2005, para. 3.

%8 T, 16 April 2002 pp. 38-41.

%9 Decision on Protective Measures for Prosecution Witnesses (TC), 2 September 2002.

970 Decision on Nsengimana’s Motion for the Setting of a Date for a Pre-Trial Conference, a Date for the
Commencement of Trial, and for Provisional Release (TC), 11 July 2005, paras. 14-15, 19.

97! Decision on Application by Hormisdas Nsengimana for Leave to Appeal the Trial Chamber’s Decision on
Provisional Release (AC), 24 August 2005, pp. 5-6.

972 Decision on Amendments to the Indictment (TC), 29 March 2007. See also Decision on Motion to Appeal
Decision of 29 March 2007 (TC), 26 April 2007; Decision on Motion to Reconsider Decision of 26 April 2007
(TC), 12 June 2007 (rendered by Trial Chamber I, see below).

B3 T. 27 April 2007 pp. 19-20.
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859. On 30 April 2007, the case was transferred to Trial Chamber 1.”7* The Prosecution
filed its Pre-Trial Brief on 11 May.’”> On 12 June 2007, the Chamber denied a Defence
motion alleging defects in the Indictment.”’®

2. PROSECUTION CASE

860. The Prosecution case commenced on 22 June 2007. The first session lasted until 29
June 2007. The second session began on 14 January and concluded on 7 February 2008. Over
the course of 20 trial days, the Prosecution called 19 witnesses and tendered 31 exhibits. On
15 January 2008, the Chamber granted a Prosecution motion to add one witness and remove
four others.””’

861. On 16 January 2008, the Chamber took judicial notice of a number of facts of
common knowledge, including the occurrence of a genocide in Rwanda in 1994.°™ 1t ordered
the transfer of detained Witness BXM to Arusha on 17 January 2008.”” In its oral decision
on 24 January 2008, the Chamber directed the Registry to investigate allegations that a
Defence investigator had breached witness protection orders.”®

3. DEFENCE CASE

862. On 28 February 2008, the Chamber granted protective measures for Defence
witnesses.”® The Pre-Defence Brief was filed on 12 May 2008.°%2 The Defence case
commenced on 2 June 2008 and concluded on 17 September 2008. During the course of 22
trial days, the Defence called 24 witnesses, including Nsengimana, and tendered 74 exhibits.
The Chamber authorised the use of video-link to hear four Defence witnesses on 10 June
2008,983 and also ordered the transfer of detained Witness FMR92 to Arusha.’® On 13 June
2008, the Chamber granted the Defence request to hear Witness GFR99.°® It allowed, on 20
June, the Defence to add Witness JMM1 to its witness list. 7%

863. On 11 July 2008, the Chamber adjourned proceedings, subject to the hearing of an
expert and a witness to be heard via video-link. On the same day, it set 24 October 2008 as

97 Memorandum from the President to the Court Management Section, 30 April 2007.

975 prosecution Pre-Trial Brief, 11 May 2007.

976 Decision on Defence Motion Alleging Defects in the Indictment (TC), 12 June 2007.

977 The oral decision added Witness BXM and allowed the withdrawal Witnesses CAU, BVU, BSW and Ms.
Rakhiya Omaar from the Prosecution witness list. T. 15 January 2008 p. 1. The Chamber issued its written
reasons later. Decision to Vary the Prosecution Witness List (TC), 4 February 2008.

978 Decision on Judicial Notice (TC), 16 January 2008.

9 Decision on Prosecution Urgent Motion for the Transfer of Detained Witness BXM (TC), 17 January 2008.
%0 T, 24 January 2008 p. 14. The Registry submitted its reports on 21 April and 2 May 2008 pursuant to Rule 33
(B) of the Rules of Procedure and Evidence. The Registry’s Report to the Chamber on Alleged Interference with
Prosecution Witnesses, 21 April 2008; The Registry’s Further Submission to the Chamber on Alleged
Interference with Prosecution Witnesses, 2 May 2008. Defence motions related to the Chamber’s order to
initiate the Registry investigation were denied. Confidential Decision on Prosecution and Defence Requests
Concerning Improper Contact with Prosecution Witnesses (TC), 18 January 2010.

%81 Decision on Protective Measures for Defence Witnesses (TC), 28 February 2008.

%2 pre-Defence Brief, 12 May 2008.

%83 Decision on Defence Request for Video-Link Testimony (TC), 10 June 2008.

%4 Decision on Defence Motion to Transfer Detained Witness FMR92 (TC), 12 June 2008.

%5 T, 13 June 2008 p. 30. The written reasons were provided later. Decision to Hear Witness GFR99 (TC), 16
June 2008.

%6 T 20 June 2008 p. 28. The written reasons followed after. Decision on Defence Motion to Present a Second
Additional Witness (TC), 25 June 2008.
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the deadline for ﬁhng Closing Briefs, and scheduled oral arguments to be heard on 20 and 21
November 2008.%

864. The Defence case resumed on 15 September 2008, with Witness XFR38’s testimony
being taken by video-link. %88 On the same day, the Chamber denied a Defence motion to
admit a written statement by Defence Witness LFR68, but admitted another statement about
Nsengimana’s stay in Cameroon.”® Defence Expert Augustin Karera testified by video-link
on 17 September 2008. He was the last witness to testify for the Defence.

4. FURTHER PROCEEDINGS

865. From 14 to 16 July 2008, the Chamber went to Rwanda on a site visit. %0 In October
and November 2008, the Chamber extended the time for the Prosecution and Defence to
submit Closing Briefs, which were filed on 5 December 2008. 1 On 12 and 13 February
2009, the Chamber heard closing arguments by both parties. It denied Defence motions
seeking to admit new evidence on 31 August 2009. 92

866. The Chamber delivered the oral summary of its judgement on 17 November 2009. It
acquitted Nsengimana of all counts and ordered his immediate release.”® On 24 November
2009, the Chamber ordered that he inform the Tribunal and his counsel of his whereabouts if
they were to change before the expiration of the period to file a notice of appeal. %% The
written version of the judgement was filed on 18 January 2010 after the completion of the
editorial process. %5 On the same day, the Chamber 1ssued a confidential decision denying the
Prosecution motion to initiate contempt proceedlngs

%7 T. 11 July 2008 pp. 50-53.

%8 Decision to Hear Witness XFR38 by Video-Link (TC), 5 September 2008.

% Decision on Admission of Written Statements (TC), 15 September 2008.

9% The site visit had been authorised earlier. Decision on Site Visit to Rwanda (TC), 27 February 2008;
President’s Authorisation of the Site Visit to Rwanda (TC), 12 March 2008.

%! See Memorandum from the Presiding Judge to the Court Management Section, 5 November 2008. The
Chamber accepted the late filing of an addendum to the Defence Brief in an oral decision. T. 12 February 2009

.1
892 Decision on Defence Requests Concerning New Evidence (TC), 31 August 2009.
%3 T, 17 January 2009 p. 6.
94 Decision on the Prosecution Motion to Impose Restrictions on Nsengimana’s Liberty (TC), 24 November
2009.
95 Two Defence motions were denied as moot in the Judgement: Defence Urgent Motion for the Disclosure of
the Un-redacted Statements of Prosecution Witness CAY, 8 January 2008 and Requéte de la Defense aux fins de
divulgation en vertu de I'article 68 du réglement de procédure et de preuve, 29 May 2008. See 1.2.3 paras. 57-
58.
9% Confidential Decision on Prosecution and Defence Requests Concerning Improper Contact with Prosecution
Witnesses (TC), 18 January 2010.
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Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006
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2. DEFINED TERMS AND ABBREVIATIONS 3 4 % 5

Addendum

Addendum to the Defence Closing Brief, admitted on 12 February 2009
CDR

Coalition pour la Défense de la République

Christ-Roi

The Collége Christ-Roi of Nyanza

Defence Closing Brief

The Prosecutor v. Hormisdas Nsengimana, Case No. ICTR-2001-69-T, Mémoire finale
présente par |'équipe de défense d’Hormisdas Nsengimana, 5 December 2008

ENP or Ecole normale primaire

Ecole normale primaire de Nyanza, which is currently referred to as the Ecole sécondaire de
saint esprit

ESM or Ecole supérieure militaire

Ecole supérieure militaire of Kigali

ESN or Ecole des sciences

Ecole des sciences Louis Mont Fort de Nyanza

ETF or Ecole technique féminine

Ecole technique féminine de Nyanza, which is currently referred to as the Mater Dei school
ICTR or Tribunal

International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States, between 1 January 1994 and
31 December 1994

ICTY

International Criminal Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991
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Indictment

The Prosecutor v. Hormisdas Nsengimana, Case No. ICTR-2001-69-1, Amended Indictment,
4 April 2007

MDR

Mouvement Démocratique Républicain
MRND

Mouvement Révolutionnaire National pour la Démocratie et le Développement

n.
footnote

p- (pp.)

page (pages)

para. (paras.)

paragraph (paragraphs)
Prosecution Pre-Trial Brief

The Prosecutor v. Hormisdas Nsengimana, Case No. ICTR-2001-69-T, The Prosecutor’s Pre-
Trial Brief, 11 May 2007

Prosecution Closing Brief

The Prosecutor v. Hormisdas Nsengimana, Case No. ICTR-2001-69-T, The Prosecutor’s
Closing Brief, 5 December 2008

RPF

Rwandan (also Rwandese) Patriotic Front
RTLM

Radio Télévision Libre des Mille Collines
Rules

Rules of Procedure and Evidence of the International Criminal Tribunal for Rwanda
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1.  THE CHARGES | 34‘ 85

1. The Prosecutor of the United Nations International Criminal Tribunal for
Rwanda, (“The Prosecutor”) pursuant to the authority stipulated in Article 17 of the
Statute of the International Criminal Tribunal for Rwanda (the "Statute") charges:

HORMISDAS NSENGIMANA

with the following crimes:

Count 1: GENOCIDE, pursuant to Articles 2(a), 6(1), and 6(3), of the
Statute;

Count 2: MURDER as a crime against humanity, pursuant to Articles 3(a),
6(1), and 6(3), of the Statute;

Count 3: EXTERMINATION as a crime against humanity, pursuant to
Articles 3(b), 6(1), and 6(3), of the Statute.

II. THE ACCUSED

2. Hormisdas NSENGIMANA was bomn on 06/08/1954 in Cyanika commune,
Gikongoro prefecture, in the Republic of Rwanda.

3. At the time of the events referred to in this indictment, Hormisdas
NSENGIMANA was a priest, with the function of Rector of College Christ-Roi, in
Nyanza, Nyabisindu commune, Butare prefecture in the Republic of Rwanda. He was a

member of CDR political party.

4. By virtue of his position as Rector, he was the chief executive of Collége Christ-
Roi. Hormisdas Nsengimana thus had effective control over the employees and students
of the college, in that he had the power to prevent or punish their acts.

S. By virtue of his position as a spiritual leader, he had authority over citizens in
Nyanza, Butare prefecture, in the sense that if he gave an order it would be obeyed.

III. GENERAL ALLEGATIONS

6. At all times referred to in this indictment there existed in Rwanda a minority
ethnic or racial group known as Tutsis, officially identified as such by the government.
The majority of the population was comprised of an ethnic or racial group known as
Hutus, also officially identified as such by the government.




7. During the course of 1994, particularly between 6 April 1994 and 17 July 1994,
throughout Rwanda, soldiers, Interahamwe militia and armed civilians targeted and
attacked Tutsis on the basis only that they were Tutsis, in manner that was widespread or
systematic, with intent to destroy, in whole or in part, the Tutsi ethnic group, as such.
Hundreds of thousands of civilian Tutsis were killed.

1V. INDIVIDUAL CRIMINAL RESPONSIBILITY

8. Pursuant to Article 6(1) of the Statute, the accused, Hormisdas NSENGIMANA,
is criminally responsible for the crime of genocide, murder as a crime against
humanity, extermination as a crime against humanity for planning, instigating,
ordering, committing or otherwise aiding and abetting in the planning, preparation or
execution of the crimes of genocide, murder as a crime against humanity,
extermination as a crime against humanity. Hormisdas NSENGIMANA ordered
people over whom he had authority by virtue of his position described in paragraphs 3, 4
and 5 of this indictment, to commit the crimes of genocide, murder as a crime against
humanity, extermination as a crime against humanity, and instigated or otherwise
aided and abetted those who were not under his authority to commit the crimes of
genocide, murder as a crime against humanity, and extermination as a crime against
humanity.

9. In addition to his responsibility under Article 6(1) of the Statute for having
planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of the crimes of genocide, murder as a crime against
humanity, extermination as a crime against humanity Hormisdas NSENGIMANA
knowingly and willfully participated in a joint criminal enterprise, in his role as set out
in paragraphs 3, 4, and 5 of this indictment. The purpose of the joint criminal enterprise
was the destruction of the Tutsi racial or ethnic group in Butare Prefecture through the
commission of the crimes of genocide, murder as a crime against humanity, and
extermination as a crime against humanity. This joint criminal enterprise came into
existence on or about 6 April 1994 and continued until 17 July 1994.

10. Hormisdas NSENGIMANA and the other members of the joint criminal
enterprise shared the same intent to effect the common purpose. To fulfill the common
purpose, the accused acted in concert with BIRIKUNZIRA, a captain of the Gendarmerie
at Nyanza, Gaetan Kayitani, Sous-préfet in Nyanza, Appollinaire TIBIRIMO, director of
Nyabisindu Iron foundry, Nyanza and his two sons; Celestin HIGIRO, doctor at the
hospital of Nyanza and local leader of the CDR party; Mbanzamihigo, coordinator of
MDR-Power; Karege, deputy president of the CDR party; Ngiruwonsanga bourgmestre,
some employees of the college, the group of killers called Les Dragons or Escadrons de
la Mort, including among others the two sons of Nyamulinda, the Director of Ecole
Normale Primaire (ENP); Cyubuhiro, Simon KALINDA; Pheneas, Préfet de discipline
of the college; Cesar MUNYARUBUGA, who were employees of Hormisdas
NSENGIMANA, Francois SEBUKAHIRE; Cyprien GAZATI; soldiers of the Forces
Armées Rwandaises (FAR); members of the Presidential Guard and Ecole Supérieur
Militaire (ESM); and other extremists not known to the Prosecution, to kill or cause

7!
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serious bodily or mental harm to members of the Tutsi population with the intent to
destroy, in whole or in part, a racial or ethnic group, all such actions being taken either
directly or through co-perpetrators, for at least the period of 6 April 1994 through 17 July
1994.

11. In addition to his participation in a joint criminal enterprise as set out in
paragraphs 9 and 10 above, HORMISDAS NSENGIMANA is responsible for the
crimes of genocide, murder as a crime against humanity, extermination as a crime
against humanity on the basis that these crimes were the natural and foreseeable
consequences of the execution of the common purpose of the joint criminal enterprise by
the persons named in paragraph 10. HORMISDAS NSENGIMANA intended to further
the common purpose of the joint criminal enterprise. In addition, it was foreseeable that
the crimes of genocide, murder as a crime against humanity, extermination as a crime
against humanity might be perpetrated by one or other members of the group and
HORMISDAS NSENGIMANA willingly took that risk.

12.  The particulars that give rise to HORMISDAS NSENGIMANA’s individual
responsibility for the crimes charged are set out in this indictment as follows:

For the crime of genocide in paragraphs 16 through 42;
For the crime of murder as a crime against humanity in paragraph 45; and
For the crime of extermination as a crime against humanity in paragraph 47.

V. CRIMINAL RESPONSIBILITY AS A SUPERIOR

13.  Pursuant to Article 6(3) of the Statute, the accused, Hormisdas NSENGIMANA,
is responsible for the crime of Genocide, Murder as a crime against humanity, and
Extermination as a crime against humanity, because specific criminal acts were
committed by subordinates of the accused and the accused knew or had reason to know
that such subordinates were about to commit such acts before they were committed or
that such subordinates had committed such acts and the accused failed to take the
necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof. These subordinates included employees and students of the Collége Christ-Roi,
as to whom he had the power to prevent and punish their acts.

14, The particulars that give rise to Hormisdas NSENGIMANA’s individual
responsibility for the crimes charged are set out in this indictment as follows:

For the crime of genocide in paragraph 16 to 43;
For the crime of murder as a crime against humanity in paragraph 45; and
For the crime of extermination as a crime against humanity in paragraph 47.
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V1. CRIMES CHARGED AND CONCISE STATEMENT OF FACTS 3‘ ' g 2
Count 1 - GENOCIDE

15. The Prosecutor of the International Criminal Tribunal for Rwanda charges
Hormisdas NSENGIMANA with GENOCIDE, a crime stipulated in Article 2(3)(a) of
the Statute, in that from 6 April through 17 July 1994 throughout Rwanda Hormisdas
NSENGIMANA was responsible for killing or causing serious bodily or mental harm to
members of the Tutsi population with intent to destroy, in whole or in part, a racial or
ethnic group as such as described in the facts contained in paragraphs 16 through 43 of
this indictment

- CONCISE STATEMENT OF FACTS RELATING TO COUNT 1

16.  Hormisdas NSENGIMANA was known to hate the Tutsi and the Tutsi priests
living at the Collége Christ-Roi. During the month of February or March 1994
Hormisdas NSENGIMANA publicly stated that the time was over when the churches
and the parishes would be sites of refuge during crisis. By doing so he instigated and
abetted the later killing of Tutsis,

17. In March 1994, Hormisdas NSENGIMANA quarreled with Justin FURAHA,
one of the Tutsi priests of the Collége Christ-Roi, telling him that he hated the Tutsis, and
publicly stated the present situation would not last, and Father FURAHA would see his
fate. By doing so he instigated and abetted the later killing of Tutsis, including Father
FURAHA.

18, During the events referred to in this indictment, Hormisdas NSENGIMANA
gathered machetes for use in the killing of Tutsis when the time came, and these
machetes were later used to kill the Tutsis in Butare Préfecture during the period of April
to July 1994. By gathering the machetes Hormisdas NSENGIMANA aided and abetted
the killing of Tutsis in Butare Prefecture.

19. During the events referred to in this indictment, Hormisdas NSENGIMANA was
the spiritual leader of a group called Les Dragons ot Escadrons de la Mort. This group
was composed of employees of the Christ-Roi Collége including Simon KALINDA,
Cesar MUNYARUBUGA, Francois SEBUKAHIRE, Pheneas, Préfet de discipline of the
college, and Gaspard; as well as other extremists including, although not limited to
Gaetan KAYITANI, Sous-Préfet, Apollinaire TUBIRIMO, director of Nyabisindu Iron
Foundry, Celestin HIGIRO, a doctor at the Hospital of Nyange, and members of
Interahamwe, all co-perpetrators in the joint criminal enterprise referred to in paragraph
10 of this indictment. By virtue of his participation and presence within the group as a
spiritual leader, Hormisdas NSENGIMANA and aided and abetted the killings
perpetrated by the group against Tutsi civilians in Nyanza in Butare Préfecture.

20.  On the evening of 6 April 1994, soldiers of the FAR went to the Collége Christ-
Roi to announce to Hormisdas NSENGIMANA that the father of the nation, President
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meeting with these soldiers, co-perpetrators in the joint criminal enterprise referred to in
paragraph 10 of the indictment, during which they agreed that it was necessary to keep

watch and ensure that no Tutsi entered the college for refuge. Hormisdas
NSENGIMANA, then instructed the watchman to inform him of any Tutsi who went to .
the college. Hormisdas NSENGIMANA exercised control over the movements of the

people who stayed at the college and in the neighborhood buildings, verifying their ethnic .
origin before authorizing any movement. He did not admit the Tutsi to his masses and he
frequently visited the Ecole Normale Primaire (ENP), a school near the Collége Christ-

Roi, to verify that no Tutsi took refuge there. By doing so he aided and abetted the later

killing of Tutsis.

21.  After the meeting on 6 April 1994, Hormisdas NSENGIMANA and some of his
employees, and members of the group Les Dragons or Escadrons de la Mort and the
soldiers, co-perpetrators in the joint criminal enterprise referred to in paragraph 10 of this
indictment, all armed with traditional weapons or firearms, left the college that evening in
search of Tutsi to kill and or cause bodily harm, and did not return until early the
following morning. By virtue of these acts, Hormisdas NSENGIMANA aided and
abetted the later killing of Tutsi in Butare Prefecture.

22. On or about 7 or 8 April 1994, after a nocturnal round, Hormisdas
NSENGIMANA, and his group co-perpetrators in the joint criminal enterprise referred to
in paragraph 10 of this indictment, held a meeting in Hormisdas Nsengimana’s room.
This meeting resulted in Pheneas, the Prefet de discipline of the college, going out to the
students’ dormitory shouting that the students were sleeping when the father of the nation
had been killed by the Tutsi. As a consequence of this meeting and this shouted
statement, the Hutu students launched an attack against the Tutsi students who fled the
college. By his conduct of the meeting Hormisdas NSENGIMANA aided and abetted
the later killing of Tutsis.

23.  On or about 21 April 1994, Hormisdas NSENGIMANA, and his group co-
perpetrators in the joint criminal enterprise referred to in paragraph 10 of this indictment,
left his room armed with spears machetes, clubs and swords and proceeded outside where
they captured a young Tutsi, Ruben KAYONIBYA, and handed him over to the
Interahamwe resulting in his being killed by the Interahamwe. Hormisdas
NSENGIMANA thus instigated, aided and abetted the killing of Ruben KAYONIBYA.

24.  On or about 23 April 1994, Hormisdas NSENGIMANA ordered students and
Interahamwe, among others MUGEMANA, his co-perpetrators in the joint criminal
enterprise referred to in paragraph 10 of this indictment, to cut the bush surrounding the
college, so that no Inyenzi (referring to the Tutsi) could hide there. By so doing
Hormisdas NSENGIMANA ensured that no Tutsi could hide in the bushes and thus
aided and abetted the killing of Tutsi.

25.  On or about 23 April 1994, Hormisdas NSENGIMANA ordered students, his
co-perpetrators in the joint criminal enterprise referred to in paragraph 10 of this
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indictment, to mount roadblocks around the Collége Christ-Roi, for the purpose of
identifying Tutsi to be killed. Many of the Tutsi were captured at these roadblocks and
then killed during the months of April and May 1994. Among those killed were Xaverine
and her son. Hormisdas NSENGIMANA thus aided and abetted the killing of these
Tutsis.

26.  During the events referred to in this Indictment, Hormisdas NSENGIMANA
supervised at least three roadblocks: one located before the Collége Christ-Roi, one
located in front of the Ecole Normale Primaire (ENP) near the college, and another one
located near the "Pasteur’s” house. He was armed at all times. By his actions Hormisdas
NSENGIMANA aided and abetted the killing of the Tutsis.

27.  In late April or early May 1994, Hormisdas NSENGIMANA chaired a meeting
of many of his co-perpetrators in the joint criminal enterprise referred to in paragraph 10
at which he ordered and instigated them to kill all of the remaining Tutsis staying at
Nyanza. After this meeting the group began shouting, saying that they had come to kill
all the Tutsi. They then went to the residence of a Tutsi named RUBIRIGITA, and killed
him. By his actions Hormisdas NSENGIMANA ordered, instigated, aided, and abetted
the killings of Tutsis.

28.  As of April 1994, all the Tutsi priests of the College Christ-Roi, namely, Jean-
Bosco YIRIWAHANDI, Innocent NYANGEZI, and Callixte UWITONZE, had fled the
college having been threatened by Hormisdas NSENGIMANA and his group of co-
perpetrators in the joint criminal enterprise referred to in paragraph 10. However Father
Mathieu NGIRUMPATSE alone remained at the college, considering himself too old to
be killed.

29.  On or about 25 April 1994, Hormisdas NSENGIMANA, accompanied by some

soldiers and some employees, among them Cyprien, Simon and Pheneas, co-

perpetrators in the joint criminal enterprise referred to in paragraph 10 of this indictment,

who were all armed with traditional weapons and firearms, went to the room of Father

Mathieu NGIRUMPATSE, who at that time was the bursar of the college. They stole his

safe and then brought him out of his room. Hormisdas NSENGIMANA shot at Father
| Mathieu killing him. By his actions Hormisdas NSENGIMANA committed and aided
\ and abetted the killing of the Tutsi priest, Father Mathieu NGIRUMPATSE.

30. Soon after having killed Father Mathieu NGIRUMPATSE, Hormisdas
NSENGIMANA requested an old woman of the family of Father Mathieu
NGIRUMPATSE, who had sought refuge at the Presbytery, to follow him behind the
Parish. He then killed her by sticking his sword in her thorax. Hormisdas
NSENGIMANA thus committed the murder of this Tutsi woman.

31.  On or about 28 April 1994, Hormisdas NSENGIMANA handed over three Tutsi
refugees to members of the Interahamwe, co-perpetrators in the joint criminal enterprise
referred to in paragraph 10 of this indictment, so that they would be killed. These Tutsis




were killed and thrown into the pit latrine in the college. By his actions, Hormisdas Bm

NSENGIMANA ordered, instigated, aided and abetted the killing of three Tutsis.

32.  On a unknown date in May 1994, Hormisdas NSENGIMANA refused to admit

to the Collége Christ-Roi a certain man named Jean who was a judge of the Nyanza

Court, and instead handed him over to a soldier, a co-perpetrator in the joint criminal
enterprise referred to in paragraph 10 of this indictment, so that he would be killed. The .
soldier killed Jean immediately in front of the college. Hormisdas NSENGIMANA thus

ordered, instigated, aided and abetted the killing of the judge named Jean.

33,  On or about 4 May 1994, Hormisdas NSENGIMANA gave a young orphan
about 30.000 Rwandan Francs to obtain information about the hiding places of the three
Tutsi priests who had fled the Collége Christ-Roi as described above in paragraph 28, in
order that they be located and killed.

34,  After being informed of their whereabouts, Hormisdas NSENGIMANA and his

| group, co-perpetrators in the joint criminal enterprise referred to in paragraph 10 of this
indictment, left the college accompanied by some soldiers, in search of the three Tutsi
priests. As a result these priests were found at the orphanage. They took the priests to
Mpanga where they killed them. Hormisdas NSENGIMANA thus committed, aided and
abetted the killing of the three Tutsi priests.

35.  In early May 1994, a meeting was held in Collége Christ-Roi, jointly presided
over by Hormisdas NSENGIMANA and Gendarmerie Commander Captain Birikunzira,
and attended by Simon Kalinda, Pheneas, Segema, Cyubahiro, Murwanashyaka, and
Michel, all co-perpetrators in the JCE as referred in paragraph 10 of this Indictment. The
purpose of the meeting was to explain the participants that the people of Mugonzi were
refusing to kill their Tutsi neighbours and their group had to set the example by killing
the important Tutsis in Mugonzi. As a consequence of this meeting, members of the
| group left College Christ-Roi where they received weapons and masks stockpiled by
‘ Hormisdas NSENGIMANA as stated in paragraph 18 above. They were joined by
Pheneas and Simon KALINDA, both employees of Hormisdas NSENGIMANA and
\ members of the group Les Dragons, who were part of the joint criminal enterprise in
i paragraph 10 above. This group of around 15 people headed for MUGONZI cellule and
launched an attack against Tutsi civilians many of whom were killed. Among the victims
were Galacan KAYIGIMA and his relatives, including his two daughters Solange and
Madoudou; Charles GAKWAYA; Celestin MUYAKAYANZA, his pregnant wife, and
his sons; one MWANVANEZA, and one MURANGAMIRWA and her child. By his
actions Hormisdas NSENGIMANA aided and abetted these killings.

36. In May 1994, Hormisdas NSENGIMANA said that he would not leave Nyanza
without seeing the head of the Tutsi priest, Father Justin FURAHA, and ordered his
employees, co-perpetrators in the joint criminal enterprise referred to in paragraph 10 of
this indictment, to search for Father FURAHA. Justin FURAHA was killed sometime
around the end of May. By his actions Hormisdas NSENGIMANA ordered, instigated,
aided and abetted the killing of Father FURAHA.
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37.  Onor about 20 May 1994, a former Tutsi student at Collége Christ-Roi, Callixte
KAYITSINGA went to visit Hormisdas NSENGIMANA, who accommodated him at
the college. On the same day, Hormisdas NSENGIMANA ordered and instigated his
employees, including Simon KALINDA, Cesar MUNYARUBUGA, co-perpetrators in
the joint criminal enterprise referred to in paragraph 10 of this indictment to kill Catlixte
Kayitsinga. They went to Callixte Kayitsinga’s room, beat him and then led him to the
student’s dormitory where they killed him. Hormisdas NSENGIMANA thus ordered,
instigated, aided and abetted the killing of KAYITSINGA.

38.  On or about 22 May 1994, about thirty (30) armed and masked members of the
group Les Dragons, of which Homisdas Nsengimana was leader, including, among
others, the two sons of the ENP’s Director, NYAMULINDA, CYUBAHIRO, and two
sons of Appollinaire TUBILIMO accompanied by armed soldiers, all co-perpetrators in
the joint criminal enterprise referred to in paragraph 10 of this indictment, traveled from
\ Nyanza to an orphanage in Cyotamakara, in Ntyazo commune, Butare Prefecture, a place
; well known by Hormisdas NSENGIMANA, to kill the Tutsi civilians seeking protection
there.

39.  These attackers, using a list of persons who had fled from Nyanza, selectively
identified the Tutsi refugees and forcibly removed them from the orphanage. Among
these Tutsi refugees were six children of Sebahungu; Gilbert MUDANGANYA and his
brothers (Emile, Kigingi, Eric, Dadi and Kasungu), and two daughters of Professor
MUDANGANYA. All these people were taken to Nyanza and killed. By his leadership
; and direction of this group of killers, Homisdas NSENGIMAMA, instigated, aided and
‘ abetted the killing of the Tutsi refugees.

40.  Following the events of April to July 1994, the corpses of thirty six (36) victims
were found in the latrines in and around the Collége Christ-Roi, as well as mass graves
near the carpentry workshop of the same college. Among the corpses that were identified
was that of Callixte KAYITSINGA.

41.  Between late April and mid-May 1994 the Head of Academic Affairs of the
Christ-Roi Collége, a Tutsi named EGIDE, was arrested by the students and workers of
the college led by Pheneas on the orders of Hormisdas NSENGIMANA. They took
EGIDE to Hormisdas NSENGIMANA'’s house within the college and then beat EGIDE
to death. His body was then removed from Hormisdas NSENGIMANA’s house and
thrown into a pit latrine behind the house. Hormisdas NSENGIMANA was present
holding a sword covered with blood. By his actions, Hormisdas NSENGIMANA
committed, ordered, instigated, aided and abetted the killing of EGIDE, a Tutsi.

42. Between late April and mid-May 1994 Hormisdas NSENGIMANA,
accompanied by his students and other staff members of the college went to a women’s
hostel owned by the Catholic Church situated between Collége Christ-Roi and Nyanza
parish where he ordered the students and his workers to separate the Hutu from the Tutsi
women, which was done. NSENGIMANA was armed with a traditional sword and a
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Kalashnikov rifle. He was heard saying that he did not want to waste any bullets and his
sword would be enough. NSENGIMANA then started cutting off the hair of six Tutsi
women and then stabbed them with his sword causing their deaths. He was assisted in
the killing by the students and college workers. After their killings NSENGIMANA
ordered the group to throw the bodies of the Tutsi women into a pit latrine behind the
church. Hormisdas NSENGIMANA committed, ordered, instigated, aided and abetted .,
the murder of six Tutsi women.

43, Hormisdas NSENGIMANA as Rector of the College Christ-Roi, was the
superior of Pheneas, Simon KALINDA, and other college workers, as well as the
students of the college. He knew or had reason to know of the acts of these subordinates
set forth in paragraphs 16 through 42, above. To the extent that he did not order,
instigate, or aid and abet their acts, he is responsible for their acts because he did not
exercise his power to prevent or punish their acts.

Count 2: MURDER as a CRIME AGAINST HUMANITY

44, The Prosecutor charges Hormisdas NSENGIMANA with MURDER as a
CRIME AGAINST HUMANITY, a crime stipulated in Article 3(a) of the Statute, in
that from 1 January 1994 through 17 July 1994, in Butare prefecture, Rwanda,
Hormisdas NSENGIMANA is responsible individually, for the murder of a number of
Tutsis, as well as Hutu opponents who protected Tutsis, as part of a widespread or
systematic attacks against a civilian population, on political, ethnic or racial grounds,
within Nyanza town and Collége Christ-Roi, as set out below in paragraph 45 of this
indictment.

CONCISE STATEMENT OF FACTS RELATING TO COUNT 2

45.  The Prosecutor repleads the allegations set forth in paragraphs 23, 27, 28, 29, 30,
31, 32, 33, 34, 35, 36, 37, 39, 40, 41, 42 and 43 above.

Count 3: EXTERMINATION as a CRIME AGAINST HUMANITY

46. The Prosecutor of the International Criminal Tribunal for Rwanda charges
Hormisdas NSENGIMANA with EXTERMINATION as a CRIME AGAINST
HUMANITY, a crime stipulated in Article 3(b) of the Statute, in that between 6 April
through 17 July 1994, particularly in Butare prefecture, Rwanda, Hormisdas
NSENGIMANA was responsible, for the large scale killing of Tutsi as part of a
widespread or systematic attack against a civilian population, on political, ethnic or racial
grounds, as described below in paragraphs 48 of this Indictment.

CONCISE STATEMENT OF FACTS RELATING TO COUNT 3

47.  The Prosecutor repleads the allegations set forth in paragraphs 16, 17, 18, 19, 20,
21, 22,24, 25,26,27, 35, 38, 39, 40 and 43 above.

10

3




The acts and omissions of Hormisdas NSENGIMANA detailed herein are
punishable in reference to Articles 22 and 23 of the Statute of the Tribunal.

PROSECUTOR
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L LES CHEFS D’ACCUSATION 34 i 4

1. Le Procureur du Tribunal pénal international pour le Rwanda (le « Procureur »), en
vertu des pouvoirs que lui confére I’article 17 du Statut du Tribunal pénal international pour
le Rwanda (le « Statut »), accuse :

HORMISDAS NSENGIMANA
des crimes suivants :
Chef 1 : GENOCIDE, en application des articles 2 (a), 6(1) et 6 (3) du Statut ;
Chef2: ASSASSINAT constitutif de crime contre I’'humanité, en application

des articles 3 (a), 6(1) et 6(3) du Statut ;

Chef3: EXTERMINATION constitutive de crime contre 1’humanité, en
application des articles 3 (b), 6(1) et 6(3) du Statut.

II. L’ACCUSE

2. Hormisdas NSENGIMANA est né le 6 aoiit 1954 dans la commune de Cyanika,
préfecture de Gikongoro, République du Rwanda.

3. A 'époque des faits visés dans le présent acte d’accusation, Hormisdas
NSENGIMANA était prétre et occupait le poste de recteur du collége Christ-Roi, 4 Nyanza,
commune de Nyabisindu, préfecture de Butare dans la Republique du Rwanda. Il était
membre de la CDR, un parti politique.

4, En sa qualité de recteur, Hormisdas Nsengimana avait en charge 1’administration du
collége. Il exergait de ce fait un contréle effectif sur les employés et les éleves, en ce qu’il
avait le pouvoir de prévenir ou de punir leurs actes.

5. En tant que chef spirituel, ’accusé exercait une autorité morale sur les habitants de
Nyanza, préfecture de Butare, comme en témoigne le fait que ses ordres étaient toujours
suivis.

III. LES ALLEGATIONS D’ORDRE GENERAL

6. Pendant toute la période a laquelle se référe le présent acte d’accusation, il existait au
Rwanda une minorité ethnique ou raciale, les Tutsis, qui était officiellement identifiée comme
telle par le Gouvernement. La majorité de la population était composée par le groupe
ethnique ou racial des Hutus, lui aussi officiellement identifi¢é comme tel par le
Gouvemement.

7. En 1994, plus précisément entre le 6 avril et le 17 juillet, sur ’ensemble du Rwanda,
des militaires, des miliciens Interahamwe et des civils armés ont pris pour cible les Tutsis en
raison de leur appartenance ethnique, dans le cadre d’attaques généralisées ou systématiques
lancées dans Pintention de détruire, en tout ou en partie, le groupe ethnique tutsi en tant que
tel. Des centaines de milliers de civils tutsis ont été tués.
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8. Hormisdas NSENGIMANA est pénalement responsable a titre individuel au sens de
I’article 6.1 du Statut des crimes de génocide, d’assassinat constitutif de crime contre
’humanité, d’extermination constitutive de crime contre I’humanité, crimes qu’il a
planifiés, incité & commettre, ordonnés, commis ou de toute autre maniére aidé et encouragé &
| planifier, préparer ou exécuter. Hormisdas NSENGIMANA a ordonné a des personnes sur
lesquelles il exercait une autorité, en raison de sa position décrite aux paragraphes 3,4et5du
’ présent acte d’accusation, de commettre les crimes de génocide, d’assassinat constitutif de
crime contre ’humanité, d’extermination constitutive de crime contre I’humanité, et
incité, ou de toute autre maniére aidé et encouragé des personnes qui n’étaient pas sous son

| autorité 3 commettre les mémes crimes.

IV. LA RESPONSABILITE PENALE INDIVIDUELLE

‘ 9. En plus de la responsabilité qu’il encourt en application de I'article 6.1 du Statut pour
avoir planifié, incité & commettre, ordonné, commis ou de toute autre maniére aidé et
\ encouragé A planifier, préparer ou exécuter les crimes de génocide, d’assassinat constitutif
| de crime contre I'humanité, d’extermination constitutive de crime contre 1’humanité,
! Hormisdas NSENGIMANA a sciemment et délibérément participé & une entreprise
1 criminelle commune 2 raison de son rdle décrit dans les paragraphes 3, 4 et 5 du présent acte
d’accusation. Cette entreprise criminelle commune était destinée 3 détruire le groupe racial
ou ethnique tutsi dans la préfecture de Butare par le génocide, |’assassinat constitutif de
crime contre I’humanité et I'extermination constitutive de crime contre Phumanité.
Mise sur pied le 6 avril 1994 ou vers cette date, I’entreprise criminelle commune s'est

poursuivie jusqu’au 17 juillet 1994.

10. Hormisdas NSENGIMANA et les autres parties a Pentreprise criminelle commune
partageaient I’intention criminelle de réaliser le dessein commun de leur entreprise. A cet
effet, I’accusé a agi de concert avec BIRIKUNZIRA, capitaine de gendarmerie 4 Nyanza ;
Gaétan Kayitani, sous-préfet de Nyanza ; Appollinaire TIBIRIMO, directeur de la fonderie de
Nyabisindu Nyanza et ses deux fils ; Célestin HIGIRO, médecin a I’hdpital de Nyanza et
responsable local de la CDR ; Mbanzamihigo, coordonnateur du MDR-Power ; Karege, vice-
président de la CDR ; le bourgmestre Ngiruwonsanga ; des employ¢s du collége ; un groupe
appelé Les Dragons ou Escadron de la mort y compris entre autres les deux fils de
Nyamulinda, le directeur de ’Ecole normale primaire (ENP); Cyubuhiro, Simon
KALINDA ; Phénéas, préfet de discipline du college ; César MUNYARUBUGA, employés
de Hormisdas NSENGIMANA, Francois SEBUKAHIRE; Cyprien GAZATI; des
militaires des Forces armées rwandaises (FAR) ; des éléments de la Garde présidentielle et de
I'Ecole Supérieure Militaire (ESM); et d’autres extrémistes dont le Procureur ignore
I’identité, en vue de tuer des membres de la population tutsie ou de porter gravement atteinte
4 leur intégrité physique ou mentale, dans I’intention de détruire, en tout ou en partie, un
groupe racial ou ethnique. Tous ces actes ont ét€ commis, soit directement par I’accusé, soit
par des coauteurs, tout au moins entre le 6 avril et le 17 juillet 1994.

‘11.  En plus de sa participation & une entreprise criminelle commune ainsi qu’il est décrit
aux paragraphes 9 et 10 ci-dessus, Hormisdas NSENGIMANA a engagé sa responsabilité
pénale individuelle dans les crimes de gémocide, d’assassinat constitutif de crime contre
| I’humanité et d’extermination constitutive de crime contre I’humanité en ce que ces
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crimes étaient des conséquences naturelles et prévisibles de la réalisation de I’objectif de 3A |1

Pentreprise criminelle commune des personnes mentionnées au paragraphe 10. Hormisdas
NSENGIMANA partageait I’intention de réaliser le dessein commun de I’entreprise
criminelle commune. De plus, il était prévisible que ces crimes pourraient étre commis par
des membres du groupe et I’accusé a délibérément pris le risque que cela se produise. ~

12.  Les faits précis qui établissent la responsabilité pénale individuelle de Hormisdas
NSENGIMANA a raison des crimes retenus dans le présent acte d’accusation sont articulés
comme suit :

Pour le crime de génocide, paragraphes 16 & 43 ;

Pour I’assassinat constitutif de crime contre ’humanité, paragraphe 45 ;

Pour I’extermination constitutive de crime contre I’humanité, paragraphe 47.
V. LA RESPONSABILITE DU SUPERIEUR HIERARCHIQUE

13.  Hormisdas NSENGIMANA est responsable, au sens du paragraphe 3 de Particle 6
du Statut, des crimes de génocide, d’assassinat constitutif de crime contre I’humanité et
d’extermination constitutive de crime contre Phumanité, parce que des actes criminels
précis ont &té perpéirés par ses subordonnés et qu’il savait ou avait des raisons de savoir que
| ses subordonnés étaient sur le point de commettre ces actes ou les avaient commis mais n’a
pas pris les mesures nécessaires et raisonnables pour empécher la commission de ces actes ou
en punir les auteurs. Ces subordonnés étaient notamment les employés et les éléves du
‘ Collége Christ-Roi et 1’accusé avait le pouvoir de les empécher de perpétrer les actes en
l question et de punir ceux qui les avaient commis.
|

14.  Les faits précis qui établissent la responsabilité pénale individuelle de I'accusé a
raison des crimes retenus dans le présent acte d’accusation sont articulés comme suit :

Pour le crime de génocide, paragraphes 16 4 43 ;
Pour |’assassinat constitutif de crime contre I'’humanité, paragraphe 45 ;
Pour ’extermination constitutive de crime contre ’humanité, paragraphe 47.
VL. LES ACCUSATIONS ET L’EXPOSE SUCCINCT DES FAITS
Chef1: GENOCIDE
15. Le Procureur du Tribunal pénal international pour le Rwanda accuse Hormisdas
‘ NSENGIMANA de GENOCIDE, crime visé A Particle 2.3 a) du Statut, en ce que, du 6 avril
au 17 juillet 1994, sur I’ensemble du Rwanda, ’accusé a engagé sa responsabilité dans les
| massacres et les atteintes graves & lintégrité physique ou mentale de membres de la

‘ population tutsie, dans I’intention de détruire, en tout ou en partie, un groupe racial ou
ethnique comme tel, comme décrit aux paragraphes 16 4 43 du présent acte d’accusation.
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EXPOSE SUCCINCT DES FAITS RETENUS DANS LE CADRE DU PREMIER
CHEF D’ACCUSATION

16. Hormisdas NSENGIMANA était connu pour sa haine des Tutsis et des prétres tutsis
qui vivaient au collége Christ-Roi. En février ou mars 1994, il a publiquement déclaré que le
temps était révolu on les églises et les paroisses étaient des refuges en temps de crise. Par
cette déclaration, il a incité & commettre et encouragé le massacre des Tutsis survenu plus
tard.

17.  En mars 1994, Hormisdas NSENGIMANA s’est disputé avec Justin FURAHA, I'un
des prétres tutsis du collége Christ-Roi, & qui il a déclaré qu’il détestait les Tutsis, que cette
situation n’allait pas perdurer et qu’on lui réglerait son sort. Par ces propos, I'accusé a incité 2
commettre et encouragé les massacres de Tutsis qui seront perpétrés plus tard, notamment
celui du pére FURAHA.

18. A Iépoque des faits visés dans le présent acte d’accusation, Hormisdas
NSENGIMANA rassemblait des machettes qui devaient, le moment venu, servir & tuer les
Tutsis. Ces machettes ont plus tard servi & tuer les Tutsis dans la préfecture de Butare d’avril
3 juillet 1994. Pour avoir rassemblé ces machettes, I’accusé a aidé et encouragé le massacre
de Tutsis dans la préfecture de Butare.

19. A Uépoque des faits visés dans le présent acte d’accusation, Hormisdas
NSENGIMANA était le chef spiritue! d’un groupe appelé Les Dragons ou Escadrons de la
mort, Ce groupe était constitué d’employés du collége Christ-Roi, dont Simon KALINDA,
César MUNYARUBUGA, Frangois SEBUKAHIRE, Phénéas, préfet de discipline du
collége, Gaspard et d’autres extrémistes, y compris Gaétan KAYTANI, sous-préfet,
Apollinaire TUBIRIMO, directeur de la fonderie de Nyabisindu, Célestin HIGIRO, médecin
A I'hpital de Nyange, et des Interahamwe, qui étaient tous parties a I’entreprise criminelle
commune mentionnées au paragraphe 10 du présent acte d’accusation. Pour avoir participé
aux activités du groupe et y avoir tenu le rle de chef spirituel, Hormisdas NSENGIMANA
a aidé et encouragé les massacres de civils tutsis commis par le groupe & Nyanza, dans la
préfecture de Butare.

20.  Au soir du 6 avril 1994, des militaires des FAR se sont rendus au collége Christ-Roi
pour annoncer 3 Hormisdas NSENGIMANA que le pére de la nation, le Président
Habyarimana, avait été tué. Peu aprés, I’accusé a tenu avec ces militaires, qui étaient parties &
Ientreprise criminelle commune mentionnées au paragraphe 10 du présent acte d’accusation,
une réunion au cours de laquelle ils sont convenus de faire preuve de vigilance et de veiller
ce qu’aucun Tutsi ne se réfugie au collége. Il a ensuite demandé au gardien de I’avertir si des
Tutsis arrivaient au collége. Hormisdas NSENGIMANA contrlait les déplacements des
personnes qui se trouvaient dans le collége et dans les batiments environnants et vérifiait leur
origine ethnique avant d’autoriser leurs allées et venues. [l n’admettait pas de Tutsis & ses
messes et se rendait souvent & I’Ecole Normale Primaire (ENP), un établissement scolaire
situé prés du collége Christ-Roi, pour s’assurer qu’aucun Tutsi ne s’y était réfugié. En se
conduisant de la sorte, I’accusé a aidé et encouragé les massacres de Tutsis qui allaient étre
perpétrés plus tard.
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21.  Aprés la réunion du 6 avril 1994, Hormisdas NSENGIMANA, certains de ses}A%
employés, des membres du groupe Les Dragons ou Escadrons de la mort et des militaires,

parties & I’entreprise criminelle commune citées au paragraphe 10 du présent acte

d’accusation, tous munis d’armes traditionnelles et d’armes a feu, ont quitté le collége dans la

soirée & la recherche de Tutsis a tuer ou 4 blesser et ne sont revenus que le lendemain au petit

matin. Par ces actes, Hormisdas NSENGIMANA a aidé et encouragé les massacres de

Tutsis qui allaient &tre perpétrés plus tard dans la préfecture de Butare.

22. Le 7 ou le 8 avril 1994, ou vers ces dates, suite 3 une ronde nocturne, Hormisdas
NSENGIMANA et son groupe, parties a I’entreprise criminelle commune mentionnées au
paragraphe 10 du présent acte d’accusation, ont tenu une réunion dans la chambre de
’accusé. A la suite de cefte réunion, Phénéas, préfet de discipline du collége, s’est rendu dans
les dortoirs pour crier aux éléves qu’ils dormaient alors que le Pére de la Nation avait été tue
par les Tutsis. Comme conséquence de cette réunion et des propos de Phénéas, les éléves
hutus ont lancé une attaque contre leurs camarades tutsis et ceux-ci se sont enfuis du collége.
En conduisant la réunion de la sorte, Hormisdas NSENGIMANA a aid€ et encouragé les
massacres ultérieurs de Tutsis.

23.  Le 21 avril 1994 ou vers cette date, Hormisdas NSENGIMANA a quitté sa chambre,
en compagnie de son groupe, parties 2 1’entreprise criminelle commune mentionnées au
paragraphe 10 du présent acte d’accusation, tous armés de lances, de machettes, de gourdins
et d’épées. Ils ont capturé un jeune Tutsi du nom de Ruben KAYONIBYA et I’ont livré aux
Interahamwe, qui ’ont tué. Par ce comportement, Hormisdas NSENGIMANA a incité &
commettre, aidé et encouragé le meurtre de Ruben KAYONIBYA.

24, Le 23 avril 1994 ou vers cette date, Hormisdas NSENGIMANA a ordonné aux
éléves et aux Interahamwe, dont MUGEMANA, parties 4 ’entreprise criminelle commune
mentionnées au paragraphe 10 du présent acte d’accusation, de couper la broussaille
entourant le collége pour qu’aucun Inyenzi (comme étaient appelés les Tutsis) ne puisse s’y
cacher. Par ces actes, ’accusé s’est assuré qu’aucun Tutsi ne puisse se cacher dans la
broussaille, il a de ce fait aidé et encouragé le massacre de Tutsis.

25. Le 23 avril 1994 ou vers cette date, Hormisdas NSENGIMANA a ordonné aux
éléves, parties 3 1’entreprise criminelle commune mentionnées au paragraphe 10 du présent
acte d’accusation, de monter des barrages routiers autour du collége Christ-Roi, afin
d’identifier les Tutsis 4 tuer. De nombreux Tutsis ont été arrétés & ces barrages, puis mis
mort au cours des mois d’avril et de mai 1994. Parmi les victimes se trouvaient Xaverine et
son fils. Hormisdas NSENGIMANA a ainsi aidé et encouragé le massacre de ces Tutsis.

26. A Iépoque des faits visés dans le présent acte d’accusation, Hormisdas
NSENGIMANA avait sous son autorité des personnes assurant le contrdle d’au moins trois
barrages : le premier situé avant le collége Christ-Roi, le deuxiéme, devant I’Ecole normale
primaire (ENP) prés du collége et le troisiéme, prés de la maison du « Pasteur ». I portait
toujours une arme. Par ses actes, I’accusé a aidé et encouragé le massacre de Tutsis.

27. A une date inconnue, vers la fin d’avril ou le début de mai 1994, Hormisdas
NSENGIMANA a présidé une réunion rassemblant plusieurs parties a 1’entreprise criminelle
commune mentionnées au paragraphe 10 et a ordonné aux participants de tuer tous les Tutsis
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survivants de Nyanza. Par la suite, les membres de ce groupe se sont mis a hurler qu’ils
étaient venus tuer tous les Tutsis. Ils se sont rendus au domicile d’un Tutsi du nom de
RUBIRIGITA et I’ont tué. Par ses actes, Hormisdas NSENGIMANA a ordonné, incité a
commettre, aidé et encouragé les massacres de Tutsis.

28.  En avril 1994, tous les prétres tutsis du collége Christ-Roi, dont Jean-Bosco
YIRIWAHANDI, Innocent NYANGEZI et Callixte UWITONZE, avaient fui le collége sous
les menaces de Hormisdas NSENGIMANA et de son groupe, parties a ’entente criminelle
commune mentionnées au paragraphe 10. Toutefois, le pére Mathieu NGIRUMPATSE est
resté au collége, s’estimant trop vieux pour étre tué.

29. Le 25 avril 1994 ou vers cette date, Hormisdas NSENGIMANA, accompagné de
militaires et de certains employés, dont Cyprien, Simon et Phénéas, parties 2 1’entente
criminelle commune mentionnées au paragraphe 10 du présent acte d’accusation, tous munis
d’armes traditionnelles et d’armes a feu, a fait irruption dans la chambre du pére Mathieu
NGIRUMPATSE, & I’époque économe du collége. Aprés avoir volé son coffre-fort, ils ont
fait sortir le pére Mathieu de sa chambre et Hormisdas NSENGIMANA [’a abattu. Par ses
actes, Iaccusé a commis, aidé et encouragé le meurtre d’un prétre tutsi, le pére Mathieu
NGIRUMPATSE.

30.  Peu aprés avoir tué le pére Mathieu NGIRUMPATSE, Hormisdas NSENGIMANA a
demandé a une vieille femme de la famille de sa victime, qui s’était réfugiée au presbytére, de
le suivre & I'arriére de la paroisse, ol il I’a tuée en lui enfongant son épée dans le thorax.
Hormisdas NSENGIMANA a ainsi assassiné cette femme tutsie.

31.  Le 28 avril 1994 ou vers cette date, Hormisdas NSENGIMANA a livré trois réfugiés
tutsis aux membres des Interahamwe, parties a I’entreprise criminelle commune mentionnées
au paragraphe 10 du présent acte d’accusation, pour qu’ils soient tués. Ces Tutsis ont été tués
et leurs corps jetés dans les latrines du collége. Par ses actes, Hormisdas NSENGIMANA a
ordonné, incité & commettre, aidé et encouragé le meurtre de trois Tutsis.

32, En mai 1994, & une date inconnue, Hormisdas NSENGIMANA a refusé de laisser
entrer au collége un homme connu sous le nom de Jean, qui était juge au tribunal de Nyanza,
et I’a livré & un militaire, une des parties a ’entreprise criminelle commune mentionnées au
paragraphe 10 du présent acte d’accusation, pour qu’il soit tué. Le militaire a tué Jean sur le
champ devant le collége. L’accusé a ainsi ordonné, incité 4 commettre, aidé et encouragé le
meurtre du Juge Jean.

33, Le 4 mai 1994 ou vers cette date, Hormisdas NSENGIMANA a donné
quelque 30 000 francs rwandais & un jeune orphelin afin d’obtenir des informations sur
Pendroit ol se cachaient les trois prétres tutsis qui s’étaient enfuis du collége Christ-Roi,
comme il est décrit au paragraphe 28, pour qu’on puisse les retrouver et les tuer.

34, Une fois informés de ’endroit ol ils se cachaient, Hormisdas NSENGIMANA et
son groupe, tous parties 2 I'entreprise criminelle commune mentionnées au paragraphe 10 du
présent acte d’accusation, ont quitté le collége accompagnés de quelques militaires et se sont
mis 4 la recherche des trois prétres tutsis. Les prétres ont ensuite été retrouvés a I’orphelinat
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et emmenés & Mpanga ol ils ont été tués. Hormisdas NSENGIMANA a ainsi commis, aldé34‘6$

et encouragé le meurtre des trois prétres tutsis.

35.  En début mai 1994, une réunion s’est tenue au collége Christ-Roi, coprésidée par
Hormisdas NSENGIMANA et le commandant de la gendarmerie, le capitaine Birikunzira,
et & laquelle ont également pris part Simon Kalinda, Pheneas, Segema, Cyubahiro,
Murwanashyaka et Michel, tous parties & I’entreprise criminelle commune mentionnées au
paragraphe 10 du présent acte d’accusation., La réunion avait pour but d’informer les
participants de ce que les habitants de Mugonzi refusaient de tuer leurs voisins tutsis et de
demander A leur groupe de montrer ’exemple en tuant les personnalités tutsies de Mugonzi.
Par la suite, les membres du groupe se sont rendus au coliége Christ-Roi, o1 ils ont regu des
armes et des masques que 1’accusé avait rassemblés comme il est décrit au paragraphe 18 ci-
dessus. Ils y ont été rejoints par, Pheneas et Simon KALINDA, tous deux employés de
I'accusé et membres du groupe Les Dragons ou Escadron de la mort, parties 4 1’entreprise
criminelle commune mentionnées au paragraphe 10 ci-dessus. Ce groupe d’environ
15 personnes s’est dirigé vers la cellule de MUGONZI et a lancé une attaque contre les civils
tutsis, dont la plupart ont ét¢ tués. Parmi les victimes se trouvaient Galacan KAYIGIMA et sa
famille, y compris ses deux filles, Solange et Madoudou, Charles GAKWAYA, Célestin
MUYAKAYANZA, sa femme enceinte et ses fils, un certain MWANVANEZA, une certaine
MURANGAMIRWA et son enfant. Par ses actes, Hormisdas NSENGIMANA a aidé et
encouragé ces tueries.

36. En mai 1994, Hormisdas NSENGIMANA a déclaré qu’il ne quitterait pas Nyanza
sans avoir eu la téte du pére Justin FURAHA, un prétre Tutsi. 1l a ordonné & ses employés,
parties & ’entreprise criminelle commune mentionnées au paragraphe 10 du présent acte
d’accusation, d’aller & sa recherche. Justin FURAHA a été tué vers la fin du mois de mai. Par
ses actes, Hormisdas NSENGIMANA a ordonné, incité 4 commettre, aidé et encouragé le
meurtre du pére FURAHA.

37. Le 20 mai 1994 ou vers cette date, Callixte KAYITSINGA, ancien éléve tutsi du
collége Christ-Roi, a rendu visite 4 Hormisdas NSENGIMANA, qui I’a fait héberger au
collége. Le méme jour, I’accusé a ordonné 2 ses employés, notamment Simon KALINDA et
César MUNYARUBUGA, parties 4 [’entreprise criminelle commune mentionnées au
paragraphe 10 du présent acte d’accusation, de tuer Callixte Kayitsinga. Les assaillants se
sont rendus dans la chambre de Callixte Kayitsinga, 1’ont battu, puis I’ont conduit au dortoir
ol ifs Pont tué. Par ces actes, Hormisdas NSENGIMANA a ordonné, incité & commettre,
aidé et encouragé le meurtre de KAYITSINGA.

38. Le 22 mai 1994 ou vers cette date, une trentaine de membres armés et masqués du
groupe Les Dragons, qui avait pour chef Hormisdas NSENGIMANA et dont faisaient
notamment partie les deux fils du directeur de 'ENP, NYAMULINDA et CYUBAHIRO
ainsi que deux fils d’Appollinaire TUBILIMO, accompagnés de militaires armés, tous
parties & ’entreprise criminelle commune mentionnées au paragraphe 10 du présent acte
d’accusation, ont quitté Nyanza pour se rendre & un orphelinat 3 Cyotamakara, commune de
Ntyazo, préfecture de Butare, lieu que ’accusé connaissait parfaitement, dans le but de tuer
les civils tutsis qui s’y étaient réfugiés.
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39.  S’aidant d’une liste des personnes qui s’étaient enfuies de Nyanza, les assaillants ont 3" 6 ]

trié les réfugiés tutsis présents a I’orphelinat et les ont emmenés de force, Parmi ces réfugiés
tutsis il y avait six enfants de SEBAHUNGU, Gilbert MUDANGANYA et ses fréres (Emile,
Kigingi, Eric, Dadi et Kasungu), et deux filles du professeur MUDANGANYA. Tous ont été
conduits & Nyanza puis tués. En tant que meneur de ce groupe de tueurs, Hormisdas
NSENGIMAMA a incité & commetire, aidé et encouragé le massacre des réfugiés Tutsis.

40. A la suite des événements survenus entre avril et juillet 1994, les cadavres de
36 victimes ont été découverts dans les latrines situées dans I’enceinte et aux alentours du
college Christ-Roi. Des fosses communes ont également ét¢ mises au jour prés de la
menuiserie dudit collége. Parmi les cadavres identifiés se trouvait celui de Callixte
KAYITSINGA.

41, En 1994, entre fin avril et mi-mai, le préfet des études du collége Christ-Roi, un Tutsi
du nom d’EGIDE, a été arrété par les éléves et les employés du collége emmenés par Pheneas
sur I’ordre de Hormisdas NSENGIMANA. IiIs ont conduit EGIDE au domicile de ’accusé
situé dans I’enceinte du collége et ’ont battu & mort, Son corps a ensuite été jeté dans une
latrine située derriére la maison de Hormisdas NSENGIMANA. L’accusé assistait a la scéne
et tenait 4 la main une épée couverte de sang. Par ses actes, Hormisdas NSENGIMANA a
commis, ordonné, incité 4 commettre, aidé et encouragé le meurtre d’EGIDE, un Tutsi.

42.  En 1994, entre fin avril et mi-mai, Hormisdas NSENGIMANA, ses éléves et
d’autres employés du collége se sont rendus dans un foyer pour femmes qui appartenait &
I’église catholique située entre le collége Christ-Roi et la paroisse de Nyanza. L’accusé a
ordonné aux éléves et aux employés de séparer les femmes hutues des tutsies, ce qui a été
fait. Il était armé d’une épée traditionnelle et d’un fusil Kalashnikov. On I’a entendu dire
qu’il ne voulait pas gaspiller de balles et que I’épée suffirait. Il a ensuite coupé les cheveux a
six femmes tutsies, qu’il a ensuite poignardées & mort. L’accusé était aidé dans sa besogne
par les €léves et les employés du collége. Aprés cette tuerie, il a ordonné au groupe de jeter
les corps dans les latrines situées derriére I'église. Hormisdas NSENGIMANA a commis,
ordonné, incité & commettre, aidé et encouragé le massacre de six femmes tutsies.

43.  En sa qualité de recteur du collége Christ-Roi, ’accusé était le supérieur hiérarchique
de Pheneas, Simon KALINDA et d’autres employés, ainsi que des éléves du collége. Il savait
ou avait des raisons de savoir que ses subordonnés avaient commis les actes décrits aux
paragraphes 16 a 42 ci-dessus. Quand bien-méme on établirait qu’il n’a ni ordonné, ni incité a
commettre ni aidé et encouragé ces actes, il reste, 3 titre individuel, responsable des actes
commis par ses subordonnés en ce qu’il n’a pas usé de son pouvoir pour empécher leur
commission ou en punir les auteurs.

Chef2: ASSASSINAT constitutif de CRIME CONTRE L’HUMANITE

44.  Le Procureur accuse Hormisdas NSENGIMANA d’ASSASSINAT constitutif de
CRIME CONTRE L’HUMANITE, crime visé i Iarticle 3 a) du Statut, en ce que du
19 janvier au 17 juillet 1994, dans la préfecture de Butare (Rwanda), Hormisdas
NSENGIMANA a engagé sa responsabilité pénale individuelle dans le massacre de Tutsis,
ainsi que d’opposants Hutus qui protégeaient des Tutsis, perpétré dans le cadre d’une attaque
généralisée ou systématique dirigée contre une population civile en raison de son
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appartenance politique, ethnique ou raciale, lancée dans la ville de Nyanza et au colldge M-GG
Christ-Roi comme il est décrit au paragraphe 45 du présent acte d’accusation.

EXPOSE SUCCINCT DES FAITS RETENUS DANS LE CADRE DU DEUXIEME
CHEF D’ACCUSATION

45.  Le Procureur invoque de nouveau les allégations énoncées aux paragraphes 23, 27,
28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 39, 40, 41, 42 et 43 ci-dessus.

CHEF 3: EXTERMINATION constitutive de CRIME CONTRE L’HUMANITE

46, Le Procureur du Tribunal pénal international pour le Rwanda accuse Hormisdas
NSENGIMANA  d’EXTERMINATION  constitutive de CRIME CONTRE
L'HUMANITE, visée & V'article 2.3 a) du Statut, parce que, du 6 avril au 17 juillet 1994, en
particulier dans la préfecture de Butare, Rwanda, Hormisdas NSENGIMANA a engagé sa
responsabilité dans les tueries & grande échelle dirigées contre les Tutsis dans le cadre d’une
attaque généralisée ou systématique dirigée contre une population civile en raison de son
appartenance politique, ethnique ou raciale, comme il est décrit au paragraphe 47 du présent
acte d'accusation.

EXPOSE SUCCINCT DES FAITS RETENUS DANS LE CADRE DU TROISIEME
CHEF D’ACCUSATION

47,  Le Procureur reprend les allégations énoncées aux paragraphes 16, 17, 18, 19, 20, 21,
22, 24,25, 26, 27, 35, 38, 39, 40 et 43 ci-dessus.

Les actes et omissions de Hormisdas NSENGIMANA articulés dans le présent acte
d’accusation sont punissables en vertu des articles 22 et 23 du Statut du Tribunal.

Le Procureur-Adjoint

Bongani Majola

\
|
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