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3.

CHAPTER I: INTRODUCTION

THE TR]BUNAL AND ITS JARISDICTION

This Judgment is rendered in the case of The Prosecutor v. Sylvestre Gacumbitsi by
Trial Chamber III (the Trial Chamber or the Chamber) of the Intemalional Criminal
Tribunal for Rwanda (the Tribunal ), composed of Judge Andrisia Vaz, presiding,
Judge Jai Ram Reddy and Judge Sergei Alekseevich Egorov.

The Tribunal was established in 1994 by the United Nations Security Council' pursuant
to Chapter VII ofthe United Nations Charter.r

The Tribuna-l is governed by the Statute appended to Securif Council resolution 955
(the Statute)'and by its Rules ofProcedure and Evidence (the Rules).

The Statute provides that the Tribunal shall have the power to prosecute persons
responsible for serious violations of intemational humanitarian law committed in the
territory of Rwanda and Rwandan citizens responsible for such violations committed in
the territory of neighbouring States. Pursuant to Article I ofthe Statute, the Tribunal's
temporal jurisdiction is limited to acts committed between 1 January and 31 December
1994. The Tribunal also has ratione materiae jurisdiction over genocide, crimes against
humanity and serious violations of Article 3 common to the Geneva Conventions and
of Additional Protocol ll thereto.

THE ACCaSED

5. Sylvestre Gacumbitsi (the Ac^cused) was born in 1943 in Kigina seaear, Rusumo
c o mmune, Kibungo pr 6fe c tur e.'

He worked as a teacher in Kibungo prifecture, then subsequently held the office of
Chairman of the Banque Populaire de Rusumo between 1983_and 1994, and as
bourgmestre of Rusumo cornrntrne, a position held until April 1994."

A.

4.

B,

' Unjted NatioDs Securily Councjl, resolulion 9J5.
' United Nations Security Council, resolution 955. The Statute was amended by the United Nations Security
Council resolutions 1165,1329,l4l l, 1431, 1503 and 1512.
r Del'ence Closing Brief, para. 38.
a Defence Closing Brief, paras.4l to 47 and 60.
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PR0CEDURAL BACKGROUND

On l9 June 2001, Judge Lloyd G. Williams, Q.C., acting pursuant to Rule 40 btu of the
Rules and at the request of the Prosecutor, requested the Tanzanian authorities to arrest
and place in custody Sylvestre Gacumbitsi, then a suspect, until his transfer to the
Tribunal.'

On 20 June 2001, Judge Lloyd G. Williams, Q.C. confirmed an Indictment prepared by
the Prosecution against Sylvestre Gacumbitsi (the Indictment) and, at the sarne time,
granted the Prosecution leave to amend the Indictment.o An amended version of the
Indictment was filed in English and French on that date, with the confirming Judge
issuing a warrant of anest against the Accused.'

Also on 20 June 2001, Tanzanian authorities arrested the Accused in Kigoma,
Tanzania, and transfened him to the Tribunal, where the Registrar had him placed in
custody at the Detention Facility.

On 26 June 2001, the Accused pleaded not guilty to all the counts in the Indictment.s

On 25 July 2002, the Chamber dismissed-a preliminary motion by the Defence based
on defects in the form of the Indictment,' The Chamber recalled that the confirming
Judge had been satisfied that, pursuant to Article 18 of the Statute and Rule 47 of the
Rules, there was a prima facie case.

On 16 May 2003, the Prosecution filed its Pre-Trial Brief.

On 28 July 2003, the trial opened with the Prosecution making its opening statementr0
and case-in-chief.

On 1 August 2003, pursuant to Rule 92 6ls of the Rules, the Chamber admitted into
evidence-the testimony of expert witness Alison Des Forges in Akayesu,rr and the^49
exhibits relating to such testimony that had been disclosed earlier to the Defence,'' in
lieu of her examination-in-chief. The Chamber ruled that it was admitting into evidence
the evidence given by the said witness in Akayesu, together with any other parts ofthe
transcript that could clarify their meaning.''

On 6 August 2003, the Chamber denied a Defence oral motion requesting the Chamber
not to hear Witness TAP'S evidence of a rape allegedly committed by the Accused

lSlgz

12.

13 .

14 .

15 .

5 Gacumbitsi, Ofier 20 June 2001 (TC).
6 Gqcumbitsi. Decision 20 June 2O0l (Tc).
t Gqcumbitsi, Order 20 June 2001 (TC).
" Initial appearance pursuant to Rule 62 ofthe Rules, with Judge Lloyd G. Williams, Q.C. presiding (T. 26 June
2001) .
" Gacumbitsi,Deeision 25 July 2002 (TC).
'o T. 28 July 2003, pp. l7 to 23.
". The Prosecutot'r. Jean-Paul Akayesu, Case No, ICTR-1996-4-T.
'' Such material was disclosed to the Def'ence when the "Prosecutor's Motion Jor Admission of Testimotry of an
Erwrt ,r/itness Pxrsuant to Rules 51, 73, 92 bis", rvas filed on the 25 June 2003 (cf. para. 1, footnote I and
ADnex A).
)3 Gacumbitsi. Dccision on Expert Witness I August 2003 (TC). Evidence provided by Expert witness Alison
Des Forges rn Akayesu was frled in the instant case as Prosecution Exhibit No. 15, in the form of a CD ROM. A
list ofthe material contained therein is appended to this Judgnent.
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himself as a new allegation that had been disclosed to the Defence the previous day.
The Chamber ruled that, while it was aware ofthe rights ofthe Defence to fail notice of
charges, it decided, in the interests ofjustice, to hear Witness TAP's full testimony,
while at same time reserving its decision as to the admissibility of the allegation
itself.ra.

On 2 October 2003, the Chamber dismissed a Defence motion for acquittal of the
Accused on certain counts in the Indictment, pursuant to Rule 98 bis of the Rules.
However, the Chamber ruled on its own motion that in its final deliberations, it would
not take into aocount the allegation of rape made by Witness TAP in her testimony
against the Accused. The Chamber noted that, apart from the Prosecution's failure to
provide notice of this charge, the Indictment did not contain any allegation of rape
committed by the Accused himse_lf, and the Prosecution had not sought an amendment
ofthe Indictment in this respect.''

The Prosecution rested on 28 August 2003, following 16 days ofhearings.

Citing difficulties in the preparation of its case, the Defence requested on 28 August
2003 that Defence case, which was scheduled to start on 6 October 2003, be postponed
to December 2003. The Chamber found that the reasons cited by the Defence were not
such as to warrant postponement of the trial and ordered the Defence to file its Pre-
Trial Brief no later than 3 October 2003.16

On 6 October 2003, the Defence proceeded with its case, following its opening
statement." The Defence rested on 25 November 2003.

The Chamber heard a total of 15 Prosecution rvitnesses and 22 Defence witnesses and
also admitted into evidence 15 Prosecution exhibits and 9 Defence exhibits.

The Chamber notes that it applied Rule l5 brs(A) of the Rules.

The Prosecution filed its Closing Brief _on 23 December 2003, with the Defence filing
its Closing Brief on 9 February 2004.'o The Prosecution and the Defence made their
closing arguments on 1 Mrrch 2004, on which date the trial was declared closed and
deliberations commenced.'"

EYIDENTIARY MATTERS

ts3l

19.

20.

21 .

22.

D.

23. The Chamber examined the charges on the basis of the testimonies given and exhibits
tendered by the parties to sustain or rebut the allegations in the Indictment.

24. Under Rule 89 of the Rules, the Chamber is not bound by national rules of evidence
and may, in cases not otherwise provided for in the Rules, apply rules of evidence
which will best favour a fair determination of the matter before it and arc consonant
with the spirit ofthe Statute and the general principles of law.

' .  T. 6 Augusr 2003, p. 29.
" Gacumbitsi,Decision 2 Octob€r 2003 (TC).
'" T. 28 August 2003, pp. 20 and 21.
" T.6 Ocmber 2003. pp- 2 to 8.
'" On 25 February 2004, the Defence filed an amended version of its Closing Brief. Unless othenvise stated,
refbrence uill her€after be madc to this version, rvhich includes numbered paragraphs,
re'f. I March 2004.
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WrNrss Pnorrcnot

Certain witnesses called by the Parties gave part or all of their evidence in camera to
safeguard their interests. In this judgement. the Chamber wished to provide as much
detail as possible to make it easy to follow its reasoning." However, the Chamber was
at the same time careful not to disclose any information that might reveal the identity of
the nrotected witnesses to the public.

E.

25.

o

-- Jemanza Judgeme nt ( I L), para. J /,
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CHAPTER II: FACTUAL FINDINGS

PARAGRAqHS 1, 2, 3 ANo 26 oF THE INDICTMENT (GENERAL

ALLEGATToNS)

Paragraph I of the Indictment alleges that:

l. Between I January and 3l Dec€mber 1994, citizens native to Rwanda were
severall), identified accotding to the following ethnic or racial classifications: Tutsi, llutu
and Tu'a,

Prosecution Expert Witness Alison Des Forges testified in Akayesu that there were
three distinct ethnic groups in Rwanda, namely, the Hutu, the Tutsi and the Twa.''
The Defence does not dispute the fact that in 1994 Rwandan citizens were divided
into three ethnic gtoups, but merely points out that such division dates back to the
colonial or pre-colonial period.--

Consequently, the Chamber concludes that during the period referred to in the
Indictment, Rwandan citizens were categorised into three ethnic groups, namely,
Tutsi, Hutu and Twa.

Paragraph 2 ofthe Indictment alleges that:

2. Between I January and 17 July 1994 there rvas a state of non-international
armed conflict in Rwanda.

Since the lndictment does not charge any violation of Article 3 common to the
Geneva Conventions and Additional Protocol II, the Chamber does not find it
necessary to make a finding on the allegation contained in paragraph 2 of the
Indictment.

Paragraph 3 ofthe Indictrnent alleges that:

3, Follorving the death of Rlvaodan President Juvenal Hab!"aiamana on 6 April
1994 and resumption of civil hostilities in the non-intemational armed conflict on th€
following day, a newly installed Interim Govemment of 8 April 1994 launched a
nationwide campaign to mobilize govemment armed forces, ci""ilian militias, ihe local
public administration and common citiz€ns to fight the Rwandese Patriotic Front (RPF),
a pr€dominantly Tutsi politico-military opposition group. Government armed forces and
Jnlerahampe milit;as specifically targefed Rrvanda's civilian Tutsi population as
domestic accomplices of an invading army, irlirso, or as a domestic enemy in their own
right. Under the guise of national defense, ordinary citizens of Rwanda. prima ly Hutu
peasantry, \{ere enlisted in a nationwide campaign of looting, pillaging, murder, tape,
torture, and extermination oftbe Tutsi.

This paragraph is of a general nature and does not contain any specific or contextual
allegations relating to the Accused's actions and condugt over and above the other

(sz1

30,

J l .

2t Gacumbitsi ]Uial; Exhibit No. Pl5, transcript ofthe hearing of Alison Des Forges' testimony of l2 February

-1997 in the,4trsleir case, p. 8.
" Defence Closing Brief, para. 124.
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allegations made in other more specific paragraphs ofthe Indictment. Consequently,
the Chamber will not make any finding on this matter'

Paragraph 26 ofthe lndictment alleges that:

26, Between 6 April 1994 and 17 July 1994, there were thtoughout Rwanda
uidespread or systematic attacks direct€d against a civilian population on political,

ethnic or racial grounds.

Allegations relating to events that took place outside Rusumo commune were not
mad; before the Chamber. The allegation contained in paragraph 26 of the
Indictment will therefore be understood as relating only to Rusumo commune and
will be examined as part of the finding on the charge of crimes against humanity'
The Chamber's finding in this respect will be presented in Chapter III hereunder.

PARAGRAqHS 4 ro 7 AND 9 ro 14 oF rHE INDICTMENT (Mterwes tN

RUSUMO AND KIBUNGO, THE ACCUSED MOVING ABOUT IN RASUMO

COMMI]NE AND THE DISTNBIJTION OF WEAPONS)

Allegations

Paragraphs 4,5,6,7,9,11,12 and 13 ofthe Indiatment al lege that:

4. Sylvestre Gacumbitsi organized the campaign against Tutsi civilians in Rusumo

commune, Kibungo prifecture- The campaign consisted in publia incitement of Hutu

cjvilians to sepamte themseives from tbeir Tutsi neighbours ard to kill them, and resulted in

thousands of deaths, Sylvestre Gacumbitsi killed persons by his oun hand, ordered killings
by subordinates, and led attacks undet circumstances there he kne*, or should have known,
that civilians $€re, or would be, killed by persons acting under his authority.

5. Notably, on or about 9 April 1994. Sylvestre Gacumbitsi convened a meeting 01'

all the conseillers de secteur, responsables de cellule ar.d parq chiefs of MRND and

CDR in Rusumo comm rne. The meeting rvas held at the bareaa communql. During that

meetinl Bourgmestre Sylvestrc Cacumbitsi 4nnounced that weapons rvould be

distributed for purposes ofthe extermination ofthe Tutsi population.

On or about 10 April 1994 Sylvestre Gacumbitsi paticipated in a meeting at the
FAR military camp in Kibungo. Ptesent at the meeting q'as Col. Pierre C6lestin
Rwagafirita and all of the boutgmestres of Kibnngo prdfecture. Col Rrvagafirita and a
number of other soldiers distributed gases of grenades, machetes and bladed lveapons to
each bourgmestre. Sylv€stte Gacumbitsi received over lo0 bores of weapons, soms of
\!hich he subsequently distributed to various locations in the prllecl&,'e.

7. On or about 12 April 1994, after confeming with Majof Ndekezi, Sylvestre
Gacumbitsi ordered soldiers and boatmen along the lakes in Gisenyi secleur to stop
refugees in flight from escaping across the border into Tanzania

9. Sylvestre Gacumbitsi ordercd respowables de cellule and ryumbakumi to
deliver weapons to certain membgrs of the populace. He also ordered lhe responsable!
de cellule and nyunbohami to disseminate to members of the populace and to cany out
the offictal policy of massa,;ring civilian Tucsi. These communal qfficials in turn re-
distributed the weapons that they received fiom Sylvestre Gaaumbitsi and participated in
the campaign of extermination by ordering their constituents to kill civilian Tutsis
throughout the cor?t rze.

ll. During tfie ueek ofll April 1994, Sy'h'estre Cacurnbitsi circulated jn Rusunro
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aboard a vehicle belonging to the commune. He \\'as often accompanied by communal
police and Interahamne, and the vehicle rvas often loaded with a quantity ol machetes.
For example, on or about t5 April 1994 Sylvestre Gacumbitsi, accompanied by
Munyabugingo, transported weapons, including machetes, in a vehicle heading towards
Nyarubuye.

12, On or about 14 April 1994 SylYestre Gacumbitsi arrived in Nyabitare recleu
and summoned all the Hutu nyumbakumi and distributed machetes to them. He
instructed the communal police and the ny mbakami that all Tutsi in the region should
be killed by nightfall, and that whoever killed a Tutsi could then appropriate his
belongings. The communal police and nyumbakumi did as Sylvestre Gaoumbitsi
instructed, and many civilian Tutsi rvere killed, among them; Ldonard Kagumya;
Gahondogo and her childreq Runuya and her cbildren, including Maniriho, Kagumya
(2 weeks old), Gashumba, Mutempundu. Mukabera, Nyamvura, Mukadusabe,
Bimenyimana.

13. In addition to exiorting cro\xds to massacre the Tutsi civilians, Sylvestre
Cacumbitsi travelled to the various cel/tiles to monitor tJle course ofthe massacres.

The Chamber finds that the general allegations contained in pangraph 4 of the
Indictment are a summary ofthe Prosecution case against Sylvestre Gacumbitsi as to
his criminal responsibility for the crimes committed in Rusumo commrme, which is
dealt with in Chapter III of the Judgment. It does not find it necessary to make
factual findings on suoh allegatiohs, except on the allegation of the existence of a
campaign of public incitement directed at Hutu civilians urging them to isolate
themselves from their Tutsi neighbours and kill them.

As the Prosecution conceded,23 no evidence was adduced in support of the specific
allegations in paragraphs 10 and 14 of the Indictment. Consequently, the Chamber
will not make any finding thereon.
'fhe Chamber finds that the Defence's allegation that paragraph 7 ofthe Indictment
is vague, as_ to the place of the meeting with Major Ndekezi and to his
identification'o is without merit. The identification of the Major is sufficient and the
Indictment contains further details that allows the identification of the location -

"the lakes in Gisenyi secleur" - where the events took place.

The Defence alleges that no Prosecution witness testified to the names ofthe victims
referred to in paiagraph 12 of the Indictment.2s The Chamber considers that the
count ofgenocide covers a large number of victims, such lhat the Prosecution could
not be expected to provide an exhaustive list of victims. Therefore, that witnesses
mentioned victims not referred to in the Indictment does not prejudice the Accused.

The Chamber notes, however, that the evidence of Witness TAC, who testified on
the massacre of 15 April 1994 at the Nyabitare Catholic Centre, fails to prove the
allegations --contained in paragraph l2 of the Indictment, as alleged by the
Prosecutor.'o Indeed, such evidence refers to an attack that allegedly occurred on I5
April 1994 in the course of which two Tutsi, Mutunzi and Rukomeza, were killed at
a specific location in Nyabitare, the local Catholic Centre, whereas paragraph 12 of
the Indictment alleges that the attackers had killed in an unspecified location in
Nyabitare, around 14 April 1994, a number of Tutsi some of whose names were

2r T. 1 March 2004.
'14 T. I March 2004.
?t Defence Closing Brief, paras. 107 to 108.
16 Prosecution Closing Brie{ paras. I42 to 153.
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provided. The names of Mutunzi and Rukomeza were not mentioned. The Chamber
notes that Witness TAC did not mention the names of the victims referred to in the
Indictment and made no mention of testifting to a large-scale massacre. Rather, the
witness only testifies to the murder of Mutunzi and Rukomeza. In conclusion, the
Chamber finds that the allegations contained in paragraph 12 of the Indictment have
not been proved. The Chamber will assess Witness TAC's when considering the
allegations contained in paragraph 34 ofthe Indictment.

Evidence

Thursday, 7 April 1994

Prosecution Witness TAW, a Tutsi2T who had known the Accused for several years
prior to 1994 and who, from a vantage point, was able to observe the actions ofthe
Accused was betlveen 7 and l3 April 1994. testified about meetings between the
Accused and gendarmerie olficers during that period.'"

Witness TAW testified that, early in the moming of Thursday 7 April 1994, the
Accused went to the temporary gendarmerie camp in Rwanteru to meet the camp
commander Major Ndekezi. Thereafter, the Accused and the Major went to the
military camp at Rusumo Falls by the border between Rwanda and Tanzania, where
they held a meeting with Major Nsabimana. Laler in the day, the Accused also met
with Gendarmerie Colonel Rwagafirita.2e Witness TAW did not take part in such
meetings but witnessed a conversation between Major Ndekezi and the Apcused
during which the lormer said: "Habyarimana is dead. Why don't we kill the Tutsi in
Rwanda? If we kill them, the war might be over" and the Accused answered that not
all Tutsis were bad.'"

Witness TAW further testified that, on the same day, the Accused asked the
commune's secretary to fype out a message which was an invitation to the
conseillers of the secteurs to a meeting to be held the following Saturday, 9 April.
Witness TAW testified that the message was actually delivered to the addressees by
communal policemen.3l

Defence Witness ZEZ, who worked in Rwanteru near the military camp, testified
that he did not see the Accused on 7 April 1994, but explained that he was not aware
if the Accused went to Rwanteru military camp on that day."

The Accused testified that on the night of6 April 1994, after hearing the news ofthe
President's death on Radio Rwanda, he no longer went out of his house. The
following day, 7 April 1994, he met with the sous-prdfel and, together, they decided
that the people needed to be consoled and be advised to pull themselves together.
Apart from the sous-prdfet, no Rwandan official visited him in Rusumo on that day.

'?? T. 20 August 2003, pp. 3 to 4.
" T. 20 August 2003, pp. 48 to 49, witness TAW identified tie Accused in court, T. 20 August 2003, p. 31.
" In the uanscripts the name "R$agafirita" is also spelled "Rwagafilita".
" T. 20 August 2003, pp, 6 to 9,46 to 48.
' '  T. 20 August ?003, p. 9.
" T. 6 October 2003, p. 50.
l 104-0068 (E) 1l

43,

44.

45.
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The Accused further testified that at that time^,^ Rluslmo commune was not connected
to the telephone network, that it was isolated,"

Friday I April 1994

Witness TAW stated that, on 8 April 1994, the Accused went to a meeting, not far
from Kibungo. He was accompanied, apart from his driver, by three police officers,
Justin Manayabagabo, a former school inspector and MRND chairman for Rusomo
commune, and Kirehe sous-prdfet, Joseph Habimana. The meeting was held near the
prdfecture building, a short distance from Kibungo town, in the house of Rwagasori,
a businessman. In attendance were: the prifet of Kibungo, Colonel Rwagafirita, all
the bourgmestres of Kibungo prifecture, officials and leaders ofpolitical parties and
some Interahamwe, the latter led by a certain Cyasa. Witness TAW, who did not
take part in the meeting himself and could not testiS about what was said there,
stated that several persons were present in the room where it was held, and that it
was Colonel Rwagafirita "(.. .) who spent more time chairing the meeting". It was
at the meeting that, for the first time, Witness TAW saw some Interahamwe in
uniform. The witness explained that, in the past, the people of Rusumo trained with
Ihe Interahamwe, but thtt he himself had never seen them in uniform.ra

The Accused testified that, on 8 April 1994, he went to Kibungo to attend a meeting
convened and presided over by Prdfet Godefroid Ruzindana to d-iscuss security
issues. The meeting was held in the prefectoral office meeting room."

According to the Accused, each bourgmestre presented a security situation report on
his commune. While all the other bourgmestres reported that they were encountering
security problems in their communes, the Accused reported that there was none in
his commune. Security instructions were issued to Ihe bourgmestres so that they
might forward th em to the conseillers and the citizens. According to the instructions,
the bourgmesftes had to provide security and organize meetings. A curfew was
ageed on. The people had to organize night patrols. There was to be no racial
discrimination. Those disturbing public peace were to be punished' Decisions taken
at the meeting were broadcast on the radio."

The Accused further testified that after the meeting he returned to Flusvmo commune
and lost no time in convening a meeting of the com^munal conseillers for 9 April
1994 to ask them to ensure that security was provided."

SatwdaJ,, 9 April 1994

Prosecution Witness TBH, a Hutu, who held the post of a local official in 1994 and
acknowledged that he took part in the massacre of the Tutsi in Rusomo commune
between April and May 1994, stated that after he had been tried and sentenced in

I  T .  2 l  November  2003.  pp .  l6  to  18 .
14 T. 20 August 2003, pp. I I and 55.
rt T. 2l November 2003, p. 18.
36 T. 2l November 2003, pp. 18 to 22. See: Defence Exhibit No. D07: Broadaast Report ofthe m€eting of
8 April 1994.
37 T. 2t November 2003, pp. 23 to 25
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Rwanda for his role in the genocide in Rusumo commune' he^^was granted an early
and unconditional release by-presidential decree in early 2003 38

Witness TBH testified that a meeting of conseillers took place on 9 April 1994'

around noon, in the IGA room, located in Rusumo commune."'In attendance were

Conseillers Birasa of Musaza secteur, Claude Ahishakiye of Gatore secteur, Ar.drd

Bizuru of Kigina secteur, Anastase Mutabaruka of Kirehe ̂ lecrear, Rwabarinda of

Nl,abitare secteur, Nyirlngabo of Kankobw a secteur, Claudien Kabandana of

Nyamugari sectettr,4o Ananie Karamage of Nyarubuye secteur and Seth Sebijojo of

Gisenyi secteur. Only the conseiller of Kigarama secteur was absent.*' Also in

allendance were Edmond Bugingo, MRND Chairman for Rusumo commune and
Justin Manayabagabo, Secretary of MRND. The Accused, who chaired the meeting,
recalled the situation in Rwanda since the assassination of President Habyarimana,
the fact that th€ country was at war, the presence ofRPF at Kinihira and the fact that
young Tutsi were leaving their families in lhe commune to join RPF. The Accused
asked the conseillers of the secteurs of Rusumo commune to organize meetings,

which were to be held without the knowledge of the Tutsi, between 9 and 12 April
1994 in their respective secteurs. He also asked them to tell Hutu, during the

meetings, that all the Tutsi should be killed, adding that otherwise the accomplices
ofthe Inkotanyi would denounce the Hutu, who would die before the others. He said
that once the Tutsi were killed, the Inkotanyi would not have any more accomplices'
The witness explained that before the meeting, he had never heard the Accused

discuss the massacre of Tutsi. According to the instructions of the Accused, all
meetings were to be held before 12 April and the massacres were to commence on

13 or 14 April 1994. In response to a question by the Bench, Witness TBH testified

that there was no question of weapons distribution during the meeting of 9 April

1994."'

Witness TBH testified that the Accused, as boutgmestre, was the hierarchical

sup€rior ofthe conseillers of the secleurs and that the latter had to follow his orders.

The witness explained that certain participants in the 9 April 1994 meeting did not

appreciate the Accused's proposals while others decided not to hold the meetings

requested by the Accused and refused ,to transmit his instructions to those
responsible for the cellules in their sectears."

Witness TBH testified that the situation was calm on 9 April 1994, even if since 8
April 1994 everyone was calling for war in Kigina secteur. He explained that in the
surrounding communes attacks had already been perpetmted, and concluded that
security had not been assured."'

In response to a question from the Bench, Witness TBH admitted to never having
spoken about the holding of the meeting of 9 April 1994, which meeting was
convened and chaired by the Accused, before becoming a witness al the Tribunal "
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r3 T. 25 August 2003, pp. 16 to 19. TBH identified the Accused in court: T. 25 August 2003, pp. 32 to 33.
re The IGA room is a training centre which, acco.ding to Witness ZEZ, is located at tlle same place as the
communal office. See T, 6 October 2003, p. 52-53.
a0 In the transcripts, Nyamugari is also spelled Nyamugali.
o '  T .  25  August  2003,pp .21 to25.
a'? T. 25 August 2003 , pp.21 to 2'7tT.26 August 2003, pp. 13, l5 to 16 and 

'18 to 19.
*'T, 25 August 2003, pp. 25 to 26.
44 1'. 25 August 2003, p. 66.
45 T. 26 August 2003, pp. 13 to 14.
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5. Prosecution Witness TAW testified that, on the moming of Saturday 9 April 1994,

the Accused went to the Rusumo communal office, Nyakarambi, to take part in a

meeting with with conseillers. The meeting finished in the late aftemoon. Apart

from the conseillers de secteur and the cellule officials, certain political pafiy

representatives had been invited. Witness TAW then had a conversation with one of
the participants in the meeting who told him that the general situation was grave,

that the situation of the Tutsi was very delicate because their hour was up, that

"weapons were going to be distributed in the near future" whh a view to massacring
them and that the Hutu, MDR and CDR were in a coalition to fight against all the
Tutsi.a6 According to the Witness, the object of the meeting was to inform the

conseillers of the secteurs about the message communicated during the meeting of 8

April at Kibungo.a?

i6. The Accused testifred that a meeting, bringing together all of the conseillers, save

one, retained in his ̂ secteur because of security problems, took place at Rusumo on 9

April 1994. The Accused, who chaired the meeting, reminded them t}tat it was

unacceptable to commit acts of injustice against an RPF accomplice' At the end of
the meeting, he went to the secle r of the absent conseiller."o

Sunday 10 April 1994

i7. Witness TAW testified that, on the moming of Sunday, l0 April 1994' the Accused

went to Kibungo military camp in a convoy of three communal vehicles

accompanied by Rusomo commune police officers. Also present there were the

bourgmestres of Sake and Mugesera communes' with the vehicles of those

"o^iun"s, 
After speaking with Colonel Rwagafirita, the Accused asked the drivers

to drive the communes' vehicles to a place in the camp so as to load them, under the
colonel's orders, with boxes stored in a building. The soldiers and police officers
loaded the boxes and the bourgmestres received same. Forty boxes were loaded into

each of the two Stout vehicles belonging to Rusomo commune ' and 25 boxes into

the third vehicle, making a total of 105 boxes. Some similar boxes were loaded into

the vehicles belonging to Sake and Mugesera communes Witness TAW, who

coceded that he could not see the content of the boxes, deduced, on the basis of

information received the previous day from a participant at the meeting held in the
commune office, that the boxes contained weapons."

58. Witness TAW testified that, upon retum to the Rusomo commune office, in the
aftemoon of the same day, the Accused sent one of the three commune vehicles to
Nyarubuye and another to Nyamugari with, on board, some communal policemen,
with a mission to deliver the boxes to Kibungo camp. The Accused himself went to
the house of L€onidas Gacondo, the cellule official for Kavtzo, Kigina secteur
where, with the help of his driver he unloaded 15 boxes and had them stored in a
room. Gacondo confided to Witness TAW the same evening that the boxes
contained weapons. The Accused then went to the Gasenyi commercial centre, in
Kigarama secteur, near the River Akagera. There he met a certain Andrd, a boatman
and trader who was also the Coolition pour Ia defense de la Ripublique (CDR) party

" T. 20 August 2003, pp. 14 to 15 and 57.
47 T. 20 August 2003, pp. 52 to 53.
43  T .2 l  No\ember  2001.  pp ,  2 l  lo  24 .
4e T. 20 August 2003, pp. 16 to 19 and 56 to 57.
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local leader, The Accused then instructed the policemen accompanying him to drop

the remaining boxes in a room in Andrd's house. He also asked Andrd to prevent

"(. ..) people who wanted to cross (the river) from crossing" there. According to the

witneis, the Accused was referring to the Tutsi who were fleeing from^the
massacres, and wanted to seek refuge on the other side ofthe river, in Tanzania.""

The Accused testified that he went to Kibungo camp on 10 April 1994. He stated

that he went together with the Deputy Prosecutor to the house of conseiller Birasa, a

Tutsi, whose house had beeq set ablaze the previous night. He retumed home the

same evening, around 6 p.m.''

Monday, I1 April 1994

Witness TAW stated that on the moming of I I April 1994, the Accused
successively met with Cyasa, who was accompanied by four or fwe Interahamwe
and Major Ndekezi, at the Rwanteru military camp, and, later, accompanied by

Cyasa and Ndekezi, Major Nsabimana at the Rusumo military camp. He could not

testifo about their discussions."

The Accused testified that on the night of l0 to l1 April 1994, a Hutu and a Tutsi

were attacked and their houses set ablaze. He visited the scene the following day and

carried out an inquiry that led to the arresl upon denunciation, of several persons'
He held a security meeting in which he asked that those acts should stop' He then
incarcerated the criminals in the commune cells and sent their case files to the
Deputy Prosecutor. On the night of l1 to 12 April 1994, an incident occuned in
Gitore secteur during which some people were killed. When the Accused heard

about it, he rushed over. He then convened a security meeting in the secteur and was

told the identity of the atcackers. The leader was a certain "Mar6chal". With the help

ofthe Inspector of Criminal Investigations (lPJ) he carried out an investigation and a

search that led to the recovery of some belongings looted during the attack and to

the arrest of the criminals who were then incarcerated in the commune cells. In the
commune, the situation was becoming serious, the criminals were not happy with the
Accused's decisions. Some inhabitants revolted and went to the commune cells in
the afternoon of 12 April to release the detainees, as the Accused was absent, held
back in Catore."

Tuesday, 12 April 1994

Witness TAW testified that on Tuesday, 12 April 1994, the Accused embarked on a
tour ofthe secteurs in lhe commune, in order to check if the conseillers had held or
scheduled security meetings. The Accused first visited the conseiller of Kigina
secteur,lhen Major Ndekezi, at the Rwanteru military camp and, later, Nyarubuye,
Kankobwa, Nyabitare, Nyamugari, Gasenyi, Kigarama, Gatore and Kirehe secteurs'
The last leg of his tour that ended late in the evening was Nyakarambi. The purpose

60.
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50 T. 20 August 2003, pp, 19 to 22 and 59 to 63; 1'. 21 August 2003, pp. 2, 3 and 20,
5r T. 2l November 2003. p,25.
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ofthe visits was to meet with the conseillers - not the local population - to ask them
questions relating to the holding of meetings. In Gasenyi, the Accused met Andr6
and asked him for the local situation report. He repeated to him the instruction not to
allow any person to pass through that place in order to escape. The communal
police'rvent to ensure that no one crossed the river."

Defence Witness YEW testified that before l0 a.m. on 12 April 1994, he saw the
bourgmestre talking with the commune's Inspector of Criminal Investigations (IPJ),
near the Gatore secteur office. Around 5 or 6 p.m., he saw some people from
Nyamugali, including a certain Augustin Nkunzumwami, alias "Mardchal"; these
people claimed they had been imprisoned by the bourgmestre, therl. released and
were issuing threats against the bourgmestre."

Defence Witness YCW testified that around 8 a.m. on 12 April 1994, he saw the
bourgmestre, the conseiller and the IPJ in lhe secteur office inquiring into the
murder of Kurunziza and his family, which took place in Nyamiryango cellule. The
investigation led to the arrest of those responsible for the killing: Augustin
Nkunzumwami alias Mardchal, Sunahire Bugingo, Habukubaho, Batege Nteziryayo
and Uwizeye, a former soldier. Cr€goire Har,ugimana, Ntambara and Munyarubuga,
allegedly responsible for other killings, were also arrested and they confessed that
they belonged to a group led by Augustin Nkunzumwami. The bourgmestre led the
attackers away to be incarcerated with those from Nyamugali. The bourgmestre then
held a meeting in the secteur office, where he told the inhabitants that every
assailant should be anested and handed over to the authorities. The same day, in the
aftemoon, at Nyakarambi, some people publicly complained about the bourgmestre
and the sous-prl/et regarding the arrests and threatened to attack them. The witness
saw about fifty demonstrators among whom were those imprisoned by the
bourgmestre. The rvitness stated that he heard about a tract being circulated- by
Cyasa calling the bourgmestre and the so\s-prdfel accomplices ofthe Inkotanyi,"

Defence Witness XWl0 testified that he never heard the Accused instruct that no
one should cross the River Akagera to seek refuge in Tanzania, and pointed out that
he himself, like many other people, was able to cross the river into Tanzania on 13
April 1994. He ackrowledged, in response to questions put to him by the J_udges,
that he did not see the Accused during the period of7 April to l3 April 1994."

Defence Witness XWll testified that on 7 April 1994, he started working as a
boatman at a crossing point between Karebezo hills and Bwiza, on the River
Akagera. The witness added that around 27 or 28 May 1994, he took the Accused
across the River Akagera as he (the Accused) was fleeing from Rwanda to Tanzania.
He added that he never heard that anyone was banned flom crossing River Akagera
during that period.58

Wednesday, 13 April 1994
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Prosecution Witness TAS, a Hutu woman married to a Tutsi, who knows the
Accused very well and identified him in court, testified that she saw him near
Nyakarambi market around l0 or I 1 a.m. on Wednesday 13 April 1994,
accompanied by Rusumo communal policemen. Through a megaphone, the Accused
invited the population to assemble behind the stores, beside the market. The
policemen, who were armed, were in the vehicles, while one of them, Kazoba, also
armed, had come down and was beside the Accused. Eighty to one hundred people,
almost all of whom were Hutus, and some Interahamwe, rvere assembled.
Addressing the crowd, the Accused asked them to be vigilant and make sure no one
escaped, adding that they should follow the example of Rukira commune, pointing to
burning houses there, which were visible from Nyakarambi market' The witness and
a Tutsi friend, who was beside her, felt targeted by those statements and decided to
leave the place. Witness TAS pointed out that she had interpreted the bourgmestre's
statements to mean that killings should begin as was the case in the othet communes.
Later in the evening, while she was hiding in a bush, below a road where Kazoba
was passing, though she could not see him, she heard him, as she recognized his
voice, telling someone that as from 12 noon the following day, Thursday 14 April,
there would not be a single Tutsi alive, for the Accused had asked that they should
all be killed, starting with the women called Marie and B6atrice, his tenants. Witness
TAS added that earlier in the day, the Accused h^ad driven away people who had
wanted to take refuge in Rusumo contrrane office."

Witness TAS further testified that after President Habyarimana's death, there were
secret meetings to which she was not invited because she had been manied to a
Tutsi, and that the killing of the Tutsi had occurred on 12 April 1994 in Kirehe and
Kigina secteurs,60

Witness TAW testified that, on 13 April 1994, after visiting, around 9 a.m., the
house he owned in Nyakarambi, and having asked the tenants to leave, the Accused
obtained a megaphone from the commune office and asked the police to assemble
the people who were at Nyakarambi market square. The Accused told those
assembled that it was forbidden to leave a secteur for another, that roadblocks
should be mounted to intercept those trying to flee, that access to Rusomo commune
shoufd be denied to any person coming from another commune, and that night
patrols should be carried out at roadblocks. The witness testified that the Accused,
pointing to burning houses in Rukira commune, told the people: "This is what is
happening in Rukira. Go and ensure your own security. This is how things are' Each
person must ensure their own security". According to Witness TAW, that speech
was a ruse, for in reality, the Accused was trying to reassure and divert the
population so that no one would try to flee: "He was seeking to distract the local
population". Witness TAW testified that there was a plan of which the Accused was
aware: the Interahamwe were supposed to leave Kibungo and come and kill the
Tutsi at the marketplace.6l

Witness TAW explained that the attack on Nyakarambi market square did not take
place that morning and that around 2 p.m., "those who were there" were
discouraged. Messengers from Kibungo had announced that the attack lvould not
take place because the attackers, especially the Interahamwe led by Cyasa, on their

5e T. 5 August 2003, pp. 10, l1 to 17 and 29 to 38.
60 T. 5 August 2003, pp. 15 to 16.
" T. 20 August 2003, pp-?7 lo 29; T. 2l August 2003, pp, 9 to 10,
111104-0068 (E) t7
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way to Rusumo to launch an attack on Nyakarambi, had learnt that in Rukira
commune the bourgmestre and his^policemen had objected to the massacre of the
Tutsi, and had decided to go there.o'

Defence Witness YCW, a Hutu, testified that on 13 April 1994, while he himself
was speaking with other traders in flont of his store in Nyakararnbi, the Accused
told him the extent to which he was overwhelmed by the events and that it was in his
own interest to flee. There and then, some hooligan^s openly threatened to attack the
bourgmestre, calling him an Inkotanyi accomplice'o'

The Accused testified that on 13 April 1994, aftet a house near the River Akagera
had been attacked by some bandits, he went there to assess the situation and refened
the case to the Public Prosecutor's Office. The Accused retumed to the communal
office around I p.m. In Nyakarambi he found a tense situation, because of the
presence of the sime bandits, who had been sent from Kibungo by Cyasa.o" The
bandits attacked him verbally, comparing his house to CND, the building in Kigali
that housed an RPF battalion. The Accused then advised his Tutsi driver to flee to
Tanzania. The Accused went to the sous-prdfet's house, for he thought that he was
in danser. He wanted to flee.65
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Thursday, 14 April 1994

Prosecution Witness TB.166 is a Hutu who was arrested in 1997 on charges of
genocide gommitted in 1994 and was provisionally released in 2003 pending his
appearance before the Gacaca Court. The witness testified that, between l0 a.m. and
12 noon on Thursday 14 April 1994, he saw the Accused arriving at the Rwanteru
commercial centre. The Accused was accompanied by policemen, including
Sergeant Rukara, Assistant Sergeant Kazoba and Berakumenyo. Speaking to the
witness and friends with whom he was having a drink, the Accused was surprised
that those people were drinking beer, whereas they should be participating in "the
struggle against the enemy",o'that is, hunting down the Tutsi and looting their
belongings. At the commercial centre where the Accused made that statement, there
were at least one hundred people. Juvdnal Ntamwemizi, nicknamed "Sergeant" who
presented himself as the Accused's envoy or [proxy],68 formed two groups of
assailants. One of them staved in the villape and attacked Ludovico Buhanda's
house and belongings.6e ThL other group, iomposed of about 50 to 60 people,
including the witness, armed with clubs and machetes, followed the bourgmestre to
Kigarama, 10 kilometres and one-hour's walk from the commercial centre. In the
group were two soldiers with guns and a few assailants armed with grenades. In
Kigarama, the assailants, whom some other people had joined on the way and who
now numbered between 150 and 200, were led by a young man called Bamenya to
the house of Callixte, rumoured to be Tutsi. They looted his house and captured his
cows. The witness testified that the purpose ofthe attack was clearly to "carry out
the instructions" given by the Accused."

Prosecution Witness TBH testified that between 12 noon and 1 p.m. on 14 April
1994, he saw the Accused aniving at the Rwanteru bus stop, accompagnied by the
police. The witness testified that from his vehicle, the Accused shouted at the many
people who were gathered there in these terms: "You are there doing nothing while
the others have finished. Go, take your machetes let no Tutsi live to tomorrow
moming"._. The witness explained that "at those words, the population took
machetes.'"' Shortly after the speech, Witness TBH saw traders closing their stores,
the population, armed with machetes, set out after with the Accused for Kigarama.
Witness TBH also heard that the Accused had given instructions to Juv6nal
Ntamwemezi, a retired army sergeant.''

Witness TBH testified that since he himself heard what the Accused had ordered,
and since he could not afford to disobey him, he invited other members of the public
to go and kill the Tutsi in Bugarura cellule and decided himself to take part in the
massacres, in order to avoid being blamed for disobedience and in order to "sal'e
Iace. -

74.
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"'T. 18 August 2003, p.64.
67 T. l8 August 2003, p. 7l.
63 T. l9 August 2003, p. 4.
6e At the hearing, Buhanda was sometimes called Ludovico or Ludoviko and sometimes Louis.
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Witness TBH explained that during the massasres that lasted from 14 to 16 April
1994, some Tutsi were killed in all the cellules in Rusumo. He put the death toll at
between 300 and 400. He added that, in Rugando cellule, 57 Tutsi were locked up in
their houses by the Hutu and shot dead by soldiers rvho had been led to those houses
by the Hutu. Witness TBH further testified that the massacres were initiated by the
bourgmestre who had the policemen'q support. The witness added that the
bourgmestre did not punish any attacker. ''

Prosecution Witness TBK is a HutuTs who was arrested in 1997 but provisionally
released in 2003 for pteading guilty to the murder of one person, and who is

awaiting judgment by the Gacaca Court. He stated that around 3 p.m' on Thursday
14 April 1994, he saw the Accused in Musaza, at the Kanyinya commercial centre,
in Rusumo. The Accused anived in a white double-cabin vehicle accompanied by
four persons, including hvo uniformed policemen, Berakumenyo who was carrying a
gun, a soldier and a driver. The Accused told a group ofabout ten people, including
the witness: "Others have already completed their work. Where do you stand?".'"
When some people asked what he meant by 'work', Berakumenyo pointed to a
woman selling sorghum beer, promising to demonstrate to them that the woman was
Tutsi. When he was told that she was not Tutsi, she was spared. The Accused then
said that anyone who looked like a Tutsi should be killed immediately, and he left
aboard his vehicle for Nganda market. Once the Accused left, two young

demobilized soldiers from the region, Nkaka and Sendama, present at the
commercial centre, carried out his instructions. As early as 15 April, these two
young people, who had weapons, mobilized the local population to kill' loot and
destroy. The witness said that the targets ofthe assailants' attacks were the Tutsi, in
line with the instructions given by the Accused. The witness himself took part in the
Muyoka attacks, where about 100 persons allegedly died. Witness TBK added that
on 15 April he went out, armed with a bow which he used for hunting, but that it
was not until l6 April thal he killed a Tutsi whom he knew."

Prosecution Witness TBI is a Hutu78 who, in 1994, was residing in Rusumo
commune. He was arrested in 1997 for killing three people, a fact which he disputes.
After he had confessed to other crimes, he was provisionally released in 2003 and
awaits his appearance before the Gacaca Court.'"

Witness TBI testified that he saw the Accused around 4 p.m. on 14 April 1994, at
Gasenyi commercial centre. The Accused, who was travelling in a white double-
cabin " Hilux " belonging to Rusomo commune, was accompanied by communal
policemen, armed with guns, and by an Inspector of Criminal Investigation from
Rusomo. The Accused addressed a crowd of about forty people at the centre, and
told them to kill the Tutsi and throw their bodies into the river. He also ordeted the
boatmen to remove their boats from the River Akagera so that the Tutsi could not
use them to run away. After the speech, Witness TBI heard the Accused instructing
Andr6 Nyandwi to make sure that the local population canied out the orders he had
just given. According to Witness TBI, he, and Rwandans as a general rule, have a
high respect for authority, and he also obeyed the bourgmestre's instructions. A
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small number of Tutsi who were at the Gasenyi centre during the speech
immediately understood that they were threatened and tried to run away. Certain
Hutu hid some Tutsi while the local population went after them in order to kill them,
attacked and destroyed their houses and looted their belongings' According to
Witness TBI, the Hutu had no choice but to start looting, setting houses ablaze and
killing cattle belonging to the Tutsi as soon as the bourgmestre's speech ended.
Wtiness TBI was also one of the looters. He helped two Tutsi friends to escape
before kilting others. After the Accused's speech, the policemen and the InsPector of
Criminal Investigations (IPJ) asked the people to carry out the instructions '"

Witness TBI further testified that the Accused had given specific instructions
conceming the conseiller of his secteur, a Tutsi: the instruction to kill all thc Tutsi
did not apply to him or to his family. The witness explained that the conseiller is still
alive and that his property was not looted."'

The Accused testified that on l4 April 1994 he was home and did not go out' He had
told his family not to tell anyone that he was home. He did not want to flee and was
waiting for thl authorities fo do something for him.82

Defence Witness RDR, a Hutu,83 testified that he did not see the Accused or any
other official on thal i41i day of April 1994, and maintained that neither the
conseiller of his secteur nor Bourgmestrc Gacumbitsi held any meeting in April
1994 in his villase.8a

81.

82.

83 .

J. Discussion and Findings

The Chamber finds that the testimonies of Witnesses TAW and TBH largely
corroborate each other. The Chamber has, however, noted a few minor discrepancies
between their testimonies: the date on which invitations for the meeting of 9 April
1994 were sent out, the number of people who attended the meeting, and whether a
plan for weapons distribution had been discussed at such meeting' The Chamber
finds that these discrepancies can be explained by the time that has elapsed since the
events, and by the locations from which each of the witnesses observed the same
events,

The Chamber finds Witness TAW to be credible. He gave a reliable account of the
activities of the Accused between 7 and 13 April 1994, when the witness fled to
Tanzania. The discrepancy between his testimony before the Chamber and his
previous statement as to the content of the message he allegedly Ieft with the
Accused at the time of his escape is not such as to seriously cast doubt on the
truthfulness of his prior account of events. Witness TAW refrained from
exaggerating his account of events in order to hurt the Accused. For example, he
acknowledged that his certainty as to there being weapons in the boxes that were
loaded onto communal vehicles did not result from personal observation, but was
rather based on inference and subsequent information.

84.

301'. l8 August 2003, pp. l8 to 22,34 to 37 and 43 to 45; see also Exhibit P12.
3' T. l8 August 2003, p.45 to 46.
3'? T. 2l November 2003, p.39.
33 T. 2l october 2003, pp. 53 and 54.
31 T. 2l October 2003, pp. 48.
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Lastly, the Chamber finds that no evidence tendered showed that the witness in
question was biased against the Accused, as the Defence alleges'85 Neither the
witness's demeanour nor his testimony suggested that he fabricated his account in
order to implicate the Accused.

The Chamber recalls that Witness TBH is an alleged accomplice of the Accused' It
also recalls that the Accused removed Witness TBH from an official position, as the
witness acknowledged. Thus, the Chamber assessed his evidence with caution'
Having carefully examined Witness TBH's evidence, the Chamber finds, however,
that his account of the meeting of 9 April 1994 and of the subsequent events
implicating the Accused is oedible and reliable, and that his testimony does not
appear to have been bom of any spite towards the Accused. The Chamber cannot
entertain, in the absence of evidence, the Defence's allegation that Rwandan
authorities manipulated Witness TBH.

The Chamber is of the opinion that Witness TBH's loss of his Rwandan civic rights
would not, per se, warant, as the Defence alleges,86 the dismissal of his evidence by
this Tribunal, whose Statute and Rules of Procedure and Evidence do not subject the
admissibility ofevidence to requirements of Rwandan national Iaw.

The Chamber finds Witnesses TAS, TBJ, TBI and TBK to be credible. Their
evidence reflects a consistent account of events and does not contain facts that
would cast doubt on their credibility. Their evidence shows, together with the
evidence of Witnesses TBH and TAW, that after the meeting of 9 April 1994' the
Accused travelled everyday within and without Rusumo commune either to meet
with gendarmerie officials or the Interahamwe, or to ensure that the orders given at
the 9 April meeting were properly executed, or to urge the people ofRusumo to join

in the fight against the "enemy", and in the extermination ofthe Tutsi.

The Chamber has carefully assessed the evidence of the Accused and of other
Defence witnesses. In light of the reliable and credible evidence adduced by the
Prosecution about the activities of the Accused between 7 and 14 April 1994, the
Chamber finds that the Defence evidence is not such as to cast any doubt over its
subsequent findings.

Based on Witness TAW's evidence, the Chamber finds that on the moming of 7
April 1994, the Accused went to the Rwanteru provisional gendarmerie camp,
where he met Major Ndekezi. During a conversation held in Witness JAW's
presence, Major Ndekezi explained to the Accused that the Tutsi had to be killed in
order to stop the war. That same day, the Accused had a conversation with Major
Nsabimana at the Rusumo Falls camp and, when he returned to the communal
offtce, Gendarmerie Colonel Rrvagafirita visited him.

On 8 April 1994, the Accused u/ent to Kibungo where he took palt in a meeting in
the presence, among others, of the prdfet of Kibungo, Gendarmerie Colonel
Rwagafirita, Iocal political party representatives, and local Interahamwe leaders,
including a certain Cyasa, and other bourgmesrres ofthe same prdfecture.

It is not disputed that the Accused, as bourgmestre ofRusumo commune, convened
a meeting of the conseillers of the secrears of the commune on 9 April 1994.

8t Defence Closing Brief, paras. 562 to 593.
"'Defence Closing Brief, paras. 448 to 466.
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The Chamber finds that, on 9 April 1994, the Accused chaired a meeting that was
held in the IGA room of Rusumo commune in which all the conseillers of the
secteur of the commune took part, with the sole exception ofa Tutsi conseiller, and
local MRND leaders, Edmond Bugingo and Justin Manayabagabo, respectively
chairman and local secretary of the party. The Accused asked the conseillers to
organize, in their respective secteurs between 9 and 12 April 1994, meetings which
they were to hold in secret from the Tutsi. During the meetings, they had to tell the
Hutu to kitl all the Tutsi, so that the Inkotanyi would no longer have any
accomplices.s?

Since the evidence of Witness TAW who did not attend the meeting, was not
coroborated and contradicted the evidence of a direct witness, Witness TBH, the
Chamber can only find that the issue of weapons distribution was discussed during
the meeting of 9 April 1994.

The Chamber finds, on Witness TAW's evidence, that on 10 April 1994 the
Accused, who was accompanied by the communal police, went in a oonvoy ofthree
vehicles to the Kibungo gendatmerie camp rvhere he met Colonel Rwagafirita. The

Accused was detivered 105 boxes, which he had loaded onto Rusumo communal
vehicles, The circumstances of delivery, as well as the information collected by
Witness TAW from one of the consignees of the boxes, lead the Chamber to find
that they contained weapons, without being able to determine which type. Upon his
retum to the communal office in Rusumo, the Accused delivered the boxes or had
them delivered to different locations \nrhe commune '

On the evidence of Witness TAW, the Chamber finds that on 11 April 1994, the
Accused visited several places in Rusumo cornrnazie with Majors Ndekesi and
Nsabimana, and Interahamwe leader Cyasa. He continued visiting various secletrrs
in Rusumo commune on 12 April 1994 to verify whether the conseillers had held

security meetings with the looal population. The same day, he met Andr6, the local

CDR leader in Gasenyi, and reiterated his request, which was made for the first time

on l0 April, to not allow people to flee to Tanzania.

On the evidence of Witnesses TAS and TAW, the Chamber finds that on the
morning of 13 April 1994, at Nyakarambi market, the Accused, accompanied by
communal police officers, exhorted a crowd, through a megaphone, to ensure its
own security, gave it security instructions and also ordered it to let no one escape.
Such orders, addressed to a Hutu majority, were designed to prevent the Tutsi from
escaping from the attacks and prepare the Hutu population for the elimination of the
Tutsi.

On the basis of Witness TBJ's evidence, the Chamber finds that, on 14 Aptil 1994,
the Accused, accompanied by communal police officers, went to the trading centre
in Rwanteru, where he addressed about one hundred people and incited them to arm
themselves with machetes and to participate in the fight against the enemy,
specifying that they had to hunt down all the Tutsi. After his speech, he went
towards Kigarama, followed by a part of the population. When they arrived at
Kigarama, the assailants attacked the house and properfy of a Tutsi called Callixte
and plundered property belonging to other Tutsi. Led by a certain Juv6nal
Ntamwemizi, a person who was identified as the representative of the Accused,

e7 ln 1994, the rvord Inhotaq,i was used to designate, in pa(icular, RIF military forces, which had been
*aging war since 1990 against the regime of President Habyarimana.
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another group, comprising those who were also present when the Accused gave his
speech at Rwanteru, attacked the property of a Tutsi called Buhanda The Chamber
considers that such aftacks were the direct consequences of the inciting words
uttered by the Accused at the Rwanteru trading centre, and that the attack at
Kigarama was carried out under his personal supervision, whereas the attack on
Buhanda's house was carried out under the supervision of his representative.

99. On the basis of Witness TBK's evidence, the Chamber finds that in the aftemoon of
14 April 1994, the Accused, accompanied by armed communal police oflicers, went
to the Kanyinya trading centre, where he addressed a group ofabout len people and
asked them: "Others have already completed their work. Where do you stand?"
After he had left, a group ofassailants, led by two demobilized soldiers, Nkaka and
Sendem4 began attacking Tutsi targets. On the basis of Witness TBI's evidence, the
Chamber finds that on 14 April 1994, after addressing the crowd at the Kanyinya
trading centre, the Accused, still accompanied by communal police officers, went to
the Gasenyi trading centre where he addressed about forty persons, most of whom
were Hutu. He urged them to kill all the Tutsi and throw their bodies into the River
Akagera. He also asked the boatmen to remove their boats from the river so that the
Tutsi should not use them to cross the river.

100. The Prosecutor has established that on vadous occasions between 7 and 12 April
1994, Sylvestre Gacumbitsi conversed with Major Ndekezi of the Rwanteru camp. It
is also established that the Accused instructed Andr6, a CDR official, not to allow
anyone to escape to Tanzania using the River Akagera. On the evidence adduced,
the Chamber finds by inference that the purpose of the instructions given by the
Accused was to prevent people, who wanted to leave the commurv during the
attacks that were under way, from using the river. The instructions were indeed
directed against the Tutsi, who had been targeted since the meeting of 9 April 1994.
The fact that, during the period in question, some people, including Tutsi refugees,
were able to cross the river to seek refuge in Taruania, cannot invalidate the finding
made above as to the objectives contemplated by the Accused and not to their
consequences.

101 . The Chamber finds that, during the meeting of 9 April 1994, the Accused instructed
the conseillers of the secteurs and Hutu political leaders to tell the Hutu population
to isolate themselves from the Tutsi and kill them. On several occasions, in private
and in public, he gave instructions for the massacre of the Tutsi. He publicly incited
the Hutu population to kill the Tutsi.

102. The Chamber finds that on 10 April 1994, Sylvestre Gacumbitsi met Colonel Pierre
Cdlestin Rwagafirita at the Kibungo militarl'camp, rvhere the former received boxes
of unidentified weapons. Also present at the camp to receive similar deliveries were
other boulgmestres of Kibungo prdldt /e. Sylvestre Gacumbitsi then delivered or
had these boxes delivered to two locations in the commune. However, there is no
direct evidence of weapons distribution to the local population to kill the Tutsi, as
alleged in paragraph 9 of the Indictment. Nonetheless, the Chamber considers that,
based on all the evidence adduced and on the circumstances, it can draw the
inference that weapons were distributed to those who were implicated in attacks
within the commune. The Chamber notes that, during the attacks in Nyarubuye, the
assailants had various types of weapons, including machetes, clubs, grenades and
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guns.

103. The Chamber finds that the reception and redistribution of boxes ofweapons in the
commune shared the same objective as the meetings and rallies in which the
Accused participated, or which he organized, namely, the practical organization of
and the preparation for the massacre ofTutsi who were in Rusumo in April 1994.

104. The Prosecutor has established that, during the week of I I to 17 April 1994, the
Accused drove about in Rusumo aboard vehicles belonging to the commune, and
that the communal police often accompanied him. The purpose ofthese movements
was to visit administrative officials, especially the conseillers of the seclezrs, and
military and local party officials, as well as to participate in some meetings. During
these visits and meetings, the Accused discussed the security situation, distributed
boxes of weapons and, either personally or through the conseillers of the secteurs,
incited the Hutu to separate themselves from the Tutsi and kill them.

105. The Prosecutor has not shown beyond a reasonable doubt that during these
movements that occurred before 15 April 1994, the Accused was allegedly often
accompanied by the Interahamlte, or that his vehicle often carried a quantity of
machetes, as alleged in paragraph 11 ofthe Indictment, However, the Chamber finds
that, on 14 April 1994, the Accused met Cyasa, wr Interahamwe leader, in Kibungo
prifecture and took part with him in meetings with military officials.

106. The Prosecutor has not proven beyond a reasonable doubt that during the period of 7
to 14 April 1994, that is before the massacre at Nyarubuye Parish on 15 April,
Sylvestre Gacumbitsi allegedly visited various cellules to supervise the progress of
the massacres. However, it is established that the movements of the Accused were
aimed at inciting the population to commence the massacres in the places visited,
and at mobilizing the Hutu against the Tutsi.

107 . The Chamber finds that Sylvestre Gacumbitsi played a major role in organizing of a
campaign incitement against Tutsi civilians inRusumo commerze. In the course of
such campaign, he personally and publicly incited Hutu civilians to isolate
themselves flom their Tutsi neighbours and kill them and, generally, to kill the Tutsi
who were within the territory of Rusumo commune.
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C. PARAGRAPHS 15 TO 19 AND 27 OF THE INDICTMENT (ATTACKS ON
NYARABWE PARISH)

1 Allegations

108. Paragraphs l5 to l9 and 27 ofthc Indictment ai:egs that:

15. Bctwecn thc 15" and l7'" Aprii 199:t, Sylvestrc Oaculnbitsi lcd an attack on thc /oroi'i,se ol'
Nyarubuye, lrhere numercus Tutsi and Hutu ref'ugees had galhered S)'lv€stle (lacumbitsi

opproached tie church ln a caravan of scvcral vchicles of cunmLLllal policc and
Inleftthamv'e. lvlan-\, ol'the attackers $ore beleas and /iilerge unifonns bearing MRND
Inteuthanve i:rsignia. A quantity of machetes tas unloaded liom the Vehicles and piaced
belore the chr,rrch. Sylvestre Gacutnbilsi addresscd the crolrd rvilh a nrcgaphone and ordored
llutu fgllgees 10 separaae f'rom 'l utsi. Oncc tic group$ !l{.'rc scparatcd lhs aLtdcks bcgan.

16. 
-l he communal police and lnlerahamte sunounded the church compound S)-h(strc
Cacunbitsi olclcred thc Hut! tLr attack thc lulsi. incorporating lortncr llutu fef'ugees ill
ittacks agailst thc Tulsj lcd by communal lnliac Jnt lnlerch{trfre undar his dircction

i7. Comnlunal police &nd lnterahante attackcd thc Tlltsi rciugccs lvith grcnadcs and fi:cants
and troditional wcapons. (hher atlackers uscd the machctcs pr$'iousll supplicd by Syl!estrc
( idcun l t  i l s i .

18. On rhe fbllorving dav, s),lveslre (;acumbils;. accompanied by Rubanguka, the l 'residenl of
tl:e Rusurro Court- ind a gloup of attackers feturned 1(] the devastatcJ church compnunJ ilt
h,r'arirb|1jo armod ryilh sp!:rrs, machetes. and bows and arroNs. l,od bl''liubangrlka' thc
atlackers linished ofl'thc surrivors l)ing among the cofpses. Aiicn!"ards the attackeN looted
thc churoh conlpound. rcmoving cupboards. |ablcs, fudios. beds and clolhing.

I 9. Almost all of the l'utsi rel'u gecs, comprising scr cral thousands, at Nyarubulc Pdtol.t.re wcrc
k i l led .

Approximately Ixrl$een l5 and 18 April 199,1. Sylvestre Gacunlbitsi comrnanded, facilitated
or parlicipaLed ir lltlacks upon civilian Tutsi fef.rgees that had gathered at \yatublrle

,D.r/ ot$s. Sylvestre Cac![bitsi transported, or t'aciljtated the translortatiol] of, communal
polrc\ (Jr lnte thamll,c or \.lcitpolls lo Nyarubtle pot'oissc arld led dtlacks againsl civilian
I utsi b! his o\!n eaample or by ordedng and ditecling the attackers (o kill the refugees

27.

2. Evidence

I 5 April 1994

109. Prosecution Witness TAQ is a young Tutsi wor'nan who lived in l(usumo in 1994,
and rvho personally kneu'the Aocused. She was pregnant in April 1994.8s She fled
the killings carrisd out against thc Tutsi in N.varutu.nga and took refuge at
N-varubuyc Parish, rvith mcmbcrs of her f'arnily and hcr neighbours, at about 4 p.m.
on April 14 1994.'l'here, shc fbund thousands of civilians. sornc of whom wcre
natives of the conrnune,s bordcring on Rusulno, such as Rukira, Birenga and

'* T. 29 Jull' 2003, pp. 54 and 64.
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Kigararra. She learned that these people had lled attaeks carricd out".against thc
Tutsi. The number olrefugees t'ose again between 14 and l5 April 1994."

110. Witness TAQ testificd that et about 8 a.m. on 15 April 1994, she sarv some yoLtths
arive at the parish, wearing banana lcavcs on their waists and branchcs of
eucalyptus on their heads, and anned rvith clubs, sticks and bows. r\nrong thcm. shc
rccogniscd onc llagaruka and a soldier knol,n as l.yamugwiza in the companl of
C'onseiller Isaie Kalamage. Slie testified that she believed they were Inlerahamwe,
because of theil attire. and because she had seen some of them during the attacl$
against (he Tutsi at Nyaru(unga the previous day. The people around her told her
that those people lvere Interahamwe. She explained that they rvere "members of lhe
local population" in that they were ordinary citizens, and that she knew some of
them. Although those people rvere instilling fear into the refugees, Oonseiller
Karamage told them. before he left, not to leave the parish. The Inl<:rahatnu'e
remainsd behind, rrying to get bribes lrom the rcfirgees, who rcfitscd to givc th€n1
money.

I | | . Witness TAQ furdrer testified thal at around 3 p.m. on 15 April, while she was in
front ofthe priests' office in the parish compound near Lhe church, she sarv the r.vhile
double-cabin vehicle belonging to Rusumo commune pull up in front of the parish.
In the vehicle, she saw the Accused. rvho was in civilian clothes and rveari:rg
glasses. as u,ell as other people, including the driver of tlre vehicle and a young man
called Augusrin. In the back of the vehicle. she sarr machetes and unifbrmed
oommunal police, including Berakumenytr and Kzzoba. carrying guns. The
co tnune vshicle rvas lbllowcd by two vehicles decorated rvilh brane'5es and
can;,ing young peoplc. drcssed in thc same peculiar rvay as the htterahamt'e,
rvearing banana leaves and carrying sticks, grcnadcs and clubs. Thcy sang: "l,et's
exterminate them". Other vehicles followed. although the rvitness could nol see
them since the three vehicles that were in fronl. were obstrlcting her vielv. Wilness
TAQ explaincd that she and thc other refugees nere headened by the arrival of the
Accr.:sed. The,v thought thaL he would restore security, as the Interahon?r'e were
threatening to kill them. She sa"v him alight from his vehicle and head to\Yards the
rel'ugees, rvho were also coming torvards him."'

fn. S/itncss TAQ explained lhat three refugees Murel-u, an old teacher, Simon
Buhonogo and Rujigena, who rvcrc all 

'l'utsi * enquired from :he Accused as to lvhat
the Tutsi had done and why thev were being kitlcd. Shc too approached him at that
particular moment. Shc heard him reply to thc thrcc Tutsi, l'uriously that hc had no
answer to give them, because "the Tulsis' hour had come". She then saw him lake a
machete from an Interahanv,e and use il to strike Murel'u on the neck. Murelu
dropped dead immediately. lt was then that a young ntan, rvho tlie !vitness did nol
knolv. allegedly "cut up'' Simon Buhonogo rvirh the machete, while a policeman
shot Rujigena. Buhonogo and Rujigena lvere behind Murel-u.e2

3'gT, 29 July 2003, p.49, T. 30 July 2003, pp. 8 ro 10.
'o T. 29 July 2003, p. 49; T, 30 July 2003, pp. 12 ro 13.
n' T. 29 July 2003, pp. 5l to 53.
"': t. z9 July 2003, pp.52 to 53; T. 30 July 2003, pp,20 to 23.
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I 13. Witness TAQ testifled that she heatd the Accused tell the Inter{Ihamlrs suffounding
him to act quickly so that the ref'ugees should not flee. While the refugees ivere
being massacred rvith machetes. guns and grenades, she and some othcrs fled
torvards the pfesb)4ery. Some people fbll and "others ran ovcr them".ol Otrcc she
rvas in the presbytery, near a doghouse in rvhich she hid latcr, shc hcard lhe Accused
asking "lhe Ilutus who rvsre rvithin the area to come out".'" She explained that shc
could r'lot see the Accused at that particular moment, but could hear him speak on
the megaphone. A;--oung rvorlan allegedly came otlt, fbllorved by a child rvho had to
go back after being told thal he rvas nol Hutu. lmmediately the 1'oung girl came out,
grenades lvere thrown into the crowd.ot

| 14. Witness TAQ f'urther testlfied that in the presbltery compound, she saw
Interahamwe looting, carrying arvay vehicles and molorcycles. When the genades
expbded. she saw people being attacked with machetes; everyonc was screaming.
Shc thintcd soon after, and others fell on her. She regained consciousness only at
arouncl I I p.m. or midnight. when it rvas raining. She was under the bodies of many
seriously rvounded people. Hcr cldcr sister's nrothcr-in-law-"o rvho was also
wounded, helped her to move awa) lrom the bodies. She saw many rvounded and
dying people, people who were screaming, mony intermingiecl bodies of men and
women. No1 l'ar away. a wounded child and three girls had survived, After some
time, at around 3 p.m., the group of survivors. including the -witness. $ent tc' a
classroonr near the priest's house, where they spent the night." Witness TAQ left
the parish the following day. l 6 April 1994, at about 8 a.m. 

'o

l15. Witness TAQ tsstified that nrorc than 100 mcmbcrs of her cxtended family died
during that atlack.'l'hey included hcr elder sistcr and hcr scven children, her younger
sister rvith her two children and husband, her aunl and hcr unclcs' onc of rvhom had
a lamily of about 70 people, including children and grandclrildren' Witness 1AQ
explained $at the people who rtete attacked on l5 April rvere Tutsi. She testified
that she believed lhe Hulu lvho rvere among the refugees left the parish before the
attack, aller being asked to do so. She further Lestified that they are still alive' she
sees them, and they talk about it ll 'orn tirne to time. Thel' told her that they.1eft thr''
parish lvhen they heard the Accused asking them to oomc out Lrfthe crrtnplcr. '

I 16. LJnder cross-examinalion, Witness TAQ f'urther testilied that, belore tbe beginning
of tbe massacres, when the l{utu wero askcd to conre out of thc crowd of refirgces'

nt T.29 July 2003, p. 54 to 55.
oo T. 29 Juty 2003. pp.53 to 54, 57 and 59; T. 30 July 2003, p. 37.
nt T.29 July 2003, p. 54.
e6 According to the transcdpt of29 July 2003, p. 56, the witness mentioned her mother during examination-in-
chief. ln cross-examination, she explained that she was rather refening to the 'mother-in-law of her older
sister' (T. 30 July 2003 p. 26). The Chamber recieved, from the Language Section, a corrig€ndum to tle
transcript that the Prosecutor had sent to the Section, dated 16, l8 and 19 December 2003, in response to an e.x
pol/e request that the Prosecutor had sent directly to the Section. The corrigendum shor.r'ed in essence that the
r.itness had used a more general term than'mother', $hich the Language Section replaced with 'old rvoman'.
Th€ Prosecutor received this memo before liling his closing brief, r'hereas th€ Chamber and the Defence
received a copy thereof only on 2 June 2004. While stressing the belatedness of this communication, the
Chamber considers that as the witness herself gave additional information in cross-examination on the issue of
h_€r'mother', th€ m€mo in questioo is irrelevant to assessing her credibilitl,.
' '  T.29 July 2003. p. 56.
"" t. 29 July zoo:, p. 60; T. 30 Juty 2003, p. 30.
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two young men in Intenthamwc atlire went lo the house of Louis, an old Hutu priest
of Nyarubuye Parish, and evacuated hitn.r0t' She testified that from her vantage point
in front ofthe pries:s' house^ the main entrance was visible "because it's quiie close
to the church".rur She further testified that she corld not remembcr the colour oflhe
clothes that the Accused rvas wearing o:r l5 April 199'1' Nor could shc tsstily as to
whcther thc glasscs wom by the Accused on that day were prescription glasses or
sunglasscs. Shc horvever tcstitied that thosc were the glasses the Accrsed usually
luo,i.'o'Slle also testified that she did not know Cyasa' the lnteruhanme fuom
Kibungo. The Defence then reminded her that. in her prior statement. she had
described horv Cyasa arrived at Nyarubuye Parish on 1-5 April 199'1, in the compary
of rhe lnleruhannle. In response, Witness TAQ mainlained that she did not know
Cyasa and explained (hat sonre refugees who lvere $'ith her had,mentioned C)asa's
nanre when they sarv him arrive in a vehicle l-ul1 <>f Inrerahamv'e.tt'3

I 17. Prosecution Witness TAO is a I'utsi man who lived in Rusunro in 1994, and rvhose
wifb and childrcn dicd during the evcnts of 199'1."'u

I18. \4/ianess TAO testified that he escaped the nrassacres commilted 6y the gendarmes,
Interahu*tvt'e and Hutu civiliars against the Tutsi on 14 April 1994' al the
Nyarutulga market p:ace. Thal satne day. around 4 p.m', he took refuge al
Nyarubuye Parish, rvhere he hoped to tind his fanily. When he got there, he saw a
orowd of between 20,000 to 30.000 people. Tutsi and Hutu. Some of them rvere
natives of other communes. namely, Mugesera, Muhazi, Rrvamagana' Birenga'
Rugera and Kibungo. When he arrived, he sta-rted looking fbr his famill" rvhom he
lbund only on l5 April behveen I and 2 p.m.'u"

li9. Witness'l'AO tes{ifisd that on l5 April 1994, rvhile he was on the right flank of the
parish compound in {iont oflhe church, he saw dle Accused arrive in a rvhite double
cabin pick-up rvith a recldish or yellorvish stripe on the sides.106 The Acorsed was in

the company ol'people dressed in police unilorm and carrying guns. The Accused
was dresse<l in khaki-coloured clothes resenrbling those rvom by gendorne,s al the

time. From where he was, Witness TAO could not see the policemen lvho rvere
accompanying the Acoused, until they had alighted tiorn the vehicle. He salv many
nerv macheles in the back of the Accused's vehicle, and bags in the front cabin.
Witness'l-AO leamed later that tlre bags c()ntcincd grcnades llc heard other vchiclcs
arrive at the plaae. but could rtot see them.r"/ lle wes rvatching the scene fiom a
highcr position, i0 mctrcs fiom rvhere the Accused rvas.r08

120. Witness TAO lestified that rvhen he saw Lhe Accused anive, he thoughl that the
Accused had come to {ind out about Lhe siluation of the relugees at the church'
Relirgees allegedly went to meet hirn, but when he saw them, he ordered them to
remain where they were. Some refugees, including three or f<tur elderly persons,

'oo T. 30 July 2003, p. lo.
to' T. 30 July 2003, p. 18.
'o'T. 30 July 2003, p. 19.
tot T. 30 July 2003, pp.22 to 23.
'oo T. 30 July 2003, p. 60; T. 31 July 2003, p. 3.
'05 T. 30 July 2003, pp. 49 to 50; T.3l July 2003, p.3.
'ou T. 3o July 2003, pp. 52 to 53.
'ot T. 30 July 2003, p. 53.
'ot T. I I Jull- 2001. pp. 14. l5 and 22
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including a certain Murefu. allegedly went towa.rds hirn. l'he witless heard the
Accused tell one of the refugees aloud: "Do not move any closer, because the hour
of the Tutsis has corne". He also told him that he did not want 1o hear about their
problems uny mor".""' 'l'hs Accused allegedly grabbed a machete from one of thc
Interulnnrwe and hit Muref'u with it, rvhile anolher person rvas "cut up" with ths
machete. Witness l'AO. hor.vevcr, cxplained that hc saw thc Accuscd hit only one
person, namely, Murefu.rr0 

'l'he Accuscd thcn told the policemen: "Open lirc".rrl
The policemen started shooting. rvhile othe:s, namely. Interaharnu'e whom Witness
TAO had seen the day before at the Nyarutunga market place, used machetes.
Grenades rvere also thrown."-

I2l. Wi{ness TAO furlher testitled that it was then that the Accused asked aloud the Llutu
rvho rvere at the parish to separate then]seh,es lrom the Tutsi. adding that the hour of
the Tutsi had come. At the time ol the attack, t|le Interahan*e were singing "Let's
externrjnate them".rrl Witness l'AO thcn flcd to a ibrest near the church. togclher
with his children. When he looked back. hq saw onc of the altackers, Claver
Muhinva,rrr throw a grenade at the refugees. lte tostificd that the attack subsided
only around 7 p.lr-r. thal evening. u,hile he rvas leaving the parish. He explained that
there were ferver gunshoLs, although the screaming continued.' ' '

122. Witness TAO testitied that all the victims of the attack at Nyarub:rye Church rvere
Tutsi. His -younger brother, his sister and one of her children aged 6 were ki.lled
during that altack, and 200 nembers ofhis extended thmiiy. They were all Tulsi."'

123. I)uring cross-exam ination, the Delbnce pointcd out that, in his prior statement,
Witncss'lAO had cstimatsd the number o1- refugees who died at Nyarubuyc Parish
at 12,000 and not 20.000 to 30,001) people as he had testified to during cross-
examination.lr7 Witness TAO I'urlher teslilled that he did not see the Accused arrive
at Nyarubuye Parish on 15 April 1994. but he heard his vehicle arrive the:'e. Soon
after, he saiv the Accused an.l tke six policemen r'vlto rvete widr him.118 When he
sarv the vehicle, he concluded that the Accused and dre policemen had arrived in
it.rre He further teslified thal liorn where he was, he could see what was inside the
vehicle. in the back, but not inside the front cabin. He also testified that he saw
Clavier Mahigirwa lake a grenade from the Acoused's vehicle, unpin and throw it.
'l'hc 

rvitness thcn tcstifisd chai the lrags rcferred to in examitraaiot-in-chief $'erc not
in the cabin, but besidc it.'Ihc Defence pointed out thal the witness's prior statenlcnt
was contradictory as to thc Accused's rea{rtion to the approaching refugees: when
thc crowd, fccling rcassured, went towards thc l:ourgneslre, he apparently reassured
them thal they were safe. Witness TAO did no1 deny making such statemenls, bu1 he
stuck to the lestimon) that he had given during his exam ination-in-chief. lle

ro' T. 30 July zoo3, p, 54.
tto T. 30 July 2003, p. 54.
rrr On 2 June 2004, the Chamber received a corrigendum to this aspect of the testimony.
"1T.30 Juty 2003, p. s4.
t" lbid.
rra Also spelled Muhiginva.
t '5  T .  30  Ju ly  2003,  pp .25  and 55 .
"u T. 30 July 2003, p. 55.
"' T. 31 July 2003, pp. 13 and 14.
" '  T.3t  tuty zoo3,p. 12.
"n lbid.
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explained that the Accused was rvearing a khaki-coloured pair of trousers and shirt.
but ditl not know rvhelher it was a military uniform. He explained that when the
attacks sfaded. he hid with his rvife ancl t'ivo children in a latrine belonging to
CERAI school, about 200 mctrcs from the Nyarubuyc Parish compound and 40
metres alvay fiom the road.l:0

124. Prosecution Witness TAX, a young 'l'utsi woman rvho lvas ll lears old in ,April
1994 and lived ir, Rr:sumo, survived the attack at Nyarubuye Parish.'' ' She sarv the
Accused in 1994. belore the evenls of April and May, a1 a meeting held in the
witness's secteur. She testified that the Accused had marks on his lace resembling
scars. She identified hirn at the hearing.r:r

125. Witness TAX testified that she sarv the Accused at around 3 p.m. on Friday l5 April
1994 at Nyarubuye Parish' rvhere she and manl' other refugees had taken refuge rvith
mcmbcrs of her thmily trlo days earlier. Shc was with the rct'ugees outside in the
convent compound, adjoining lhc presbytery, whcn she hcard gunshots and
scrcaming. Young men rvearing leaves on their heads and armed with maclretes.
clubs and knives enlered thc convetrt cotnpound. sho:rting, and started looting the
reilgees' propert,v. The Accusecl arrived in the company of two men; the three of
them rvere in civilian ciothes. J'he Accused lold the young men 10 stop looLing'
adding: "You know why rve have come here. And lvhen you strike ai a snake you
must begin with its head, anc! no one shall be spared".r2l The attackers then ordered
the refugees, including the llitness, 1o lie dorvn, and the attack started. On cross-
examinatlon, Witness TAX further testified that:t was the Accused who had asked
tlre Hutu to come out of tlrc crorvd. A young man rvho had stood up in rcsponse to
the call was allegedl;- hit and killcd b-v a grenadc that was thrown next to him.
Witness 

'l AX lost sight of her parents in the commotlon that ensucd. as the altackcrs
attacked the refugees with tnachetes and grenades' She talked about despair and
chaos. An adacker pietced her twice in the ribs. She fair*ed.''-

126. Witness TAX testified that the victims of the altack of i5 April in Nyarubuye rvere
Tutsi. and that the)'were many in number. A number of her family m^embers died in
the attack, including her flther. mother. tlvo sisters and fiT'o brothers''-'

127. Defence Witness NG2 is a young man who lived in Rukira Lotnnntnc in l!)9'l.l:6 Hc
testilied that on 15 April 1994" people who had come from Rukira forced everyone
they mct on the way to arm themsclvcs and to join their convo)'', e ilher on loot ol by
car. to \yarubuye. Thc rvitness testifled that" at aboui 2.30 p.m., in Mulindi. Rukira
co rnune, he was lbrced 10 get into one of the vehicles belongi:rg to the attackers
I'le fu*her testified that he rvas one of the Iirst people to arrive at Nyarubuye Parish,
near the dispensary rvhere he and others alighted shortl;" thereaflef. 

'fhey rvere
ordered to surround the parish so that nobody could get out. He himself lvas near lhe
entra:rce to the parish. Someo:re known as "lieutenant" asked the "innocent" to come

125.

' 'o T. 3l July 2003, p. 19.
r2' T.3l July 2003, closed session, pp.29-30 and p.49.
r" t. 3l July 2003, p. 60.
'" T, 3l July 2003, closed session, p. 33.
'tt T. 3l July 2003, closed session, p. 39.
'tt T. 3l July 2003, closd session, pp. 35 to 36.
t?6 t.21 october 2003, p, 13.
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out of the parish. Four or five peopie. including an old maa and a young \{'oman,
came out of the parish. The ret-ugees started throwing arrows and spears at the
attackers" rvho rvere very many. The attackers retaliated bi, shooting at the refugees
and throrving grenades at them. Some of the attackers rcqucstcd to gct membcrs of
their families out, but the gendutnes continued to shoot. Many pcople died. Aficr
the shootings, lhc gendurme.u oldered the attackers to go and gei the propert), and
load it into thcir vchicles. Thc attackers took arvay' a Suzuki vehicle belonging to thc
parish. During the attack. Witness NG2 sarv neilher the Accused nor Rusumo
commune poliie officers. but only gendarmes from the MLrlindi carnp.llt

128. Witness NC2 admitred that he :ooted, but he denied having kilted anyone. He
testified that he did not lake pan in any other attack up to his exile in May 1994. He
also tes:ified that he did not receive an-v weapons. He further testified that
ge ndarnrcs had asked those who had been requisitioned to take their own weapons -

machetes and clubs. Wimess NG2 testi{ied that he was not anned during the attack.
When cross-examined on this point and oonironted rvith his prior statement, of
rvhich the Prosecution read to hinr the fbllowing passage: "Wc rvere carrying
household weapons, i.e., macheles, hoes, spears, arrows. while the ge:rdarmes had
firearm", he testified that tle Defence investigator was wrong, and that he had only
relbred to other almckers. lrLrfihermore, Witness NC2 denied having participaled
voluntarily in the looting. lle testified that he load.e,9 the loot into the gendarmes'
veh ic les .  \ \ i l hL ru t  t ak inB  a la l  u r r r t h i t t g  i i ' r  h imse l l . ' ' ^

129. Defence Witness ZHZ" aHnl man wlto lived in Nyarubuye in 199,1, testitled that
f-rom 9 to 14 April 1.994, rnanl' reftrgccs took retuge at Nyarubuye Parish, after
flecing acts o{'violencc against the Tutsi in the neighbouring ctrnimaras, particulariy
Rukira. Regarding thosc ref'ugccs, thc authorities of Rukira had allegcdly thrcatcned
the inhabitants of Nyarubu.ve for giving reluge to the accon.rplices of the Presidenl's
murderers. On l4 April, both llutu and Tulsi inhabilants of Nyarubulc delended
themselves against the Rukira attackers, in Birembo. 

'fhe group of "resistance
fighLcrs", including Lhe wilness himselt, killed six attackers and arrested tlvo others,
nanrely Cisagara and Hakizamungu, wl':o were impodant olllcials. Whiie they were
preprring to questbn thenr, e\ghI gendarmes accompanied by so:ne attackers arived
at the Mulindi camp. lnslead of questioning thern, they had Gisagara and
Hakizamungu rcleascd and attacked the people of Nyaru[ruye, including the witness,
rvho managed to cscape and take refugc in Nyabitare. llaving escaped tiom anothcr
attack carrisd out on 15 April 1994 by pcoplc rvho rvore banana leaves on their
heads and were also natives o['the region knorvn as"cuvette" and of Nyabitare,]2e he
retuflred !o his area.

130. Detbnce Witness ZHZ. fLtther testified that in Nyarubuye, in the afternoo:r of
l5 April, attackers, who had come lrom Birembo, Rukira commune, oomnandeered
him and many other inhabitants into several vehicles. Some of the attackers wore
banana leaves. Others, namely, ge ndctrnrcs, wore camoullage fatigues and red berets.
Gisagara" lvhorn Mulindi gent{urntes had relcascd thc day bcfbrc, was among them.
When thcy got to the parish, thc attackcrs lrom Birembo asscmbled ths inhabitants
ol'Nyarubuye. 'l 'he refugees in thc parish rvcre shouting and insulting the attackers.

r'?7 T. 2l october 2003. pp. 20 to 24.
r:3 T.2l october 2003, pp.27 to 3l.
r2e T. 15 October 2003. closed session, p, 7, and pp.
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A soldier by the name of "Lieutenant" asked one Kibrva, who had come fiom
Kibungo, to call the innocent people who were in the parish. Kibwa conrplied and
five girls and a young priest came out, The attackers asked the old priest, Louis
Ntamez-eze" to come out. 

'l 'he inhabitants of Nyarubuyc rcmaincd bchind, while the
attackers fiom Birembo and gendanne.s surroundcd thc parish. Thc atlackcrs were
armed with 's/reara' rockcts, rvhile other attackers had grenades.'l'he lieutenant gavc
a sig:ral and tbc attackcrs fiom llirembo. and the soldiers, opened fire and thrcrv
grenades at the refugees. The rviLness and the other inhabitants of Nyarubuye i'vho
had remained at the back fled as soon as the attack began. The witness then went
into hiding until RPF arrived on 28 April 199,,1. Witness ZHZ furlher testified thal he
neither sarv the AccLrsed nor witnessed the distrjbution of weapons at N)-arubuye
Parish on l5 Ap: i l  l99, l . r3o

Defence Witness ZIZ, a Hutu who lived in Rukira, Kil:tng<t prilecturu. in I gg+r I r.

tcstiflcd that hc fled thc attacks that had been going on in l{ukira since l0 April' and
went to N)-arubuye, where a fiicnd lodged him liom l4 April 1994. He tcstified that
the attack on Nyarubuye Parish rvas launched in the afternoon of l5 April 1994 by
people, led 6y gendannes from the Mulindi camp located near Rusuttto, rvho had
come from contmunes neighbouring Rusumo (Rukira and Birenga)' The men and
youths fior.n Nyarubuy'e rvere allegedly forced to participate in the attack, failing
r.r,h ich they r.vould have been considered as acconrplices. The witness and his liiend
were beaten up and tbrced to accompany the attackers rvho told them that there was
"'rvo:k t<l tlo" at Nyarubuye Parish. Attackers and vehicles rvere already there. One
of rhe gendarmes present. who rvas head of the Mulindi camp. located near the
parish, lcd thc opcrations. anti gave the signal to a$ack. Befbre that. anothcr Isader
from among the attackers ordered the "ilnocent" to come out ofthe compound.'l'he
refirgees thrcrv soms alrows, spears and stoncs and lhe gcrulurmes tetaliated by
throrving grenades and b.v firing S/rerrl, rockets ancl guns. The bodies ol' ;rany
people of all ages and of both sexes. including children, lay in the parish compouncl.
The rvitness ancl somc other people fled and hid in the bush' l-le fu*her testif ied that
the Accused was not present and thal the inhabitanls of Nyarubuye lvho lvere
gathere<l there thoughi he was dead. Defence Witness Zl7' also testified that he
neither sarv any of-ficial tiotn Rusumo contmune nor any.communal police officers
from Rusumo among the attackers of Nyarubul"e Parish.'"

fn response to questions fiom the Bcnch, Witness ZIZ testified that the Tulsi were
not the only' ones targeted bl the acts of violcncc that occurred in Rukira and
Nyarubr.ryc in April 199;1, and that llutu were also killed. lle testified that the
victims o1'the nrassacres were largeted lbr ideological reasons, and not because they
belonged 1() a parlicular ethnic group. He admitted that he did noJ know the persons
rvho did nol share the attackers' ideology. He fuflher lestified thot those rvho clid not
partisipate in the massacres were referred to as accomplices of those lvho were
targeted. He could not testiii as to whether thoso refugees who considered
themselves to bs innocent and came out ofthe parish at the request of:he head ofthe
gendunnes, ptior to thc altack. ll'ere Tutsi or Ilutu. l{c stressed that he did not know

rro T. l5 octob€r 2003,pp.22-24.
rrr T. 8 october 2003, pp. 5 to 8.
rrz T. 8 oarber 2003, pp. I I to 39.
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those people and that it is not possible to tell one's ethnic origin fiom one's
physiognorny."'

113. 'l 'hc Accused testified that on l5 April 1994, hc r.vas hiding in his housc, aborrt 30
km from Nyarubuye Parislr, and that hc lbared tbr his lifb. Early in thc rnorning of
l6 April 1994, communal Sergeant Neza went to sce him to rcport that pcoplc n'ho
had comc in vehiclcs, including soldiers and civilians, had attacked the refirgees at
Nyarubuye Parish. Sergeant Neza told him that those people had come from Rukira
commune, that they were led by gendarnrcs liom Mulindi. a camp in Rukira
commune and that the attackers had lorced inhabitants to participate in the atlacks.
Neza also told him that tle attackers had come from Birembo, located betrveen
Ruk i r l r  lnd  R usumt t  .  , i i l l l l ta r . '  r  l ' l

131. The Accased testified that he was "greatly saddened" by the news. He funher
testificd that fbr about two minutes he could not speak, as he was hiding and there
was nothing he could do. He tcstified that he had then asked Sergeant Neza to go
and report thc evcnts to the xtus-prlJd of Kirehe and also call fbr him. 

'l'he 
"r'oa,s-

pr|lbt had a vehicle. The Accused lurther testified lhat the sous-pr{f/l bad some to
fetch him and that they had both gone to the sous-prdfbt's house to see what they
could do about the situation. He then discussed lris situation, which he considered lo
be "very critical", with the sous-prdJel, stressing that he rvas being portrayed as a:t
accomplice of the hkotanyi. The Accused further testified that he "immediately"
asked the sous-prubt 10 send to the scene the sergeant, who acted as criminal
investigation of'ficer '1o see what he could do."'"

135. Thc Accused tcstilicd thal since thc sous-pr{.fbt's car had rur out of petrol, a
busincssman known as Asarias accepted to providc thcm u'ith a vshiclc. which was
given to the sergeant who had been charged ivith the responsibility of finding out
what was happening in Nyarubuye and repo(ing on the situation. Aller the sergeant
had left with olher policemen, the Accused retrrred home. ln the evening, the
sergeanl confirmecl thal people had been killed at the parish. The Accused asked him
if there ivere many victims. The Aocused testified thus: "Because I knerv that there
were very lerv people". The sergeant replied that there rvas "not really" a. gfeat
numtrer ofvictinrs: betrveen 800 and 1,000 people. The Accused fufther test:fied that
in spite ol'tlrc massacres a1 N,varr-Lbu.ve Parish, security was better guaranteed in
Rusumo comnntne thal in the othcr contmunes, explaining that refugees were
conring -fiom lhosc, other communes, ilcluding B""-Lrmba and Kibungo, flecing the
Inkoturyi attacks.""

16 April 1994

136. Prosecution Witness TAQ testified that at around 8 a.m. on l6 April 1994, a group
of Interohamve led by Bagaruka and a group of stildiers led by Liamuguiza
successively lvent to ihe classroom in Nyarubuye Parish building u,here she irad
taken rcf'ugc aftcr thc attack ofi l5 April. Thcrc rvcre thirtl' ref'ugccs. including the

rr3 T. 8 october 2003, pp. 32 to 34,
Lra T. 24 November 2003, pp. 2 to 3 and pp. 29 to 31.
r3s T. 24 November 2003. p, 2,
136 T. 24 November 2003, p, 61.
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lvitness, in the clzrssroom, Bagaruka and Liamuguiza, each in turn. asked rhem who
hati authorised them to remain in there, They then left after asking them to remain
on the spot. As he rvas leaving. Liamuguiza said that he was going to loot' The
group of rclirgees dccidcd 1o leave the classroom, and dispersed. 

'l 'he rvitness and
othcr ret'ugccs wcnt to thc vallcy bclow. Witness 'l'AQ saw.ludge Rubanguka
rvandering amidst the many ssattered bodies littering thc parish. He was throwing
pepper to spot the surrl,ivors. 

'l'he survivors werc thcn beatcn to dcath rvith clubs
irridaed ,vitn nails. Wilness TAQ left imrnediately aller lvitnessing the scene.l17
During cross-e.ramination. Witness TAQ testlfied that she witnessed this scene at
alound I a.m., just after leaving dte classroom, rvhile she lvas in lront of the nuns'
convent. She t'urther testified that Rubanguka burned pepper in an incense burner,
which he swing over the bodies.'"

137. Prosecution Witness fAO testified that he saw the Accused on 16 April 1994 at
Nyarubuye Parish. from the latrines of the CHRAI primary school where he had
bccn hiding with his rvif'c and trvo children since l5 April 1994. llis hiding place
was 200 mctrcs lrom the parish and 40 utctres tiotn the road. The Accused allegedl.v
arrived ir.r the company ol'lvariste Rrrbanguka, a judge at the canlon cou*, and
another person whom. as the wihess learned later, lvas knorvn as Gatete. He saw'
them enter a bar near Nvarubuye Parish, i.vhere the rvitness believed they spent about
l0 minutes. After leaving the bar, the Accused, Evariste Rubanguka and Catete then
allegedly headed firr the parish, bgether rvith man-v other people. all Httu. As they
approached the parish building. Witness TAO saw Rubanguka stick a spear into the
body of someone who rvas "already dead". He saw Rubanguka carrying another
objcct resembling a bottlc. but which hc could not idenlify tiom where he was,
beiause ol'the distance.rre Witness TAO tcstificd that, contrary to thc previous
incident, he did noi see what had happcncd after. Hc firrther testilied that Rubanguka
carre out of the church holding an incense burner filled ivith pepper that he burned.
Rubanguka then rvandered arnong the corpses in the building. Those who were slill
alive starled sneezing because of the smoke from Lhe incense burner and, once they
were discovered, they rvere finished olf.ra0

138. Defence Witness UHT, a Hutt who lived in Rusurno in l994ral. testified that on
16 April 1994 at around 6 a.m. he and his brother-in-law were on their way to
Itrvanteru when they met a group of attackcrs wearing banana lcaves. Thc atlackers
beat the refugees up and forced thc rcl'u-nccs to follow thcm up to Nyarubuyc Church
where they arrived at 7 or 8 a.m. lle sarv manv corpscs at thc parish, as rvell as
children rvho rvcrc roaming about, and rvho had allegedl.v survived thc massacres.
fle also sarv soldiers and people in clothes made ouI of kitenge material. The
attackers then finished the survivors off with knives and clubs. One olthose who
rvas rvearing a Kitenge. and rvho r.vas allegedly leader of the operation, rvas
applauded by ahe others. At one point, Witoess IJI{I' sarv a red vehic)e allegedly
belonging r<\ t\e gendarnlas. Around noon, he saw a pick-up, allegedly belonging to
Rusurrro conrrrre. arrivg at the parish. lJniformed commtLnal policenren and three

' t t  T ,29  Ju ly  2003,  p .  4 .
't8 T. 30 July 2003, p. 31.
' "  T .  30  Ju ly  2003,  pp .  56-57  and pp .  16 ,18 to19,and22to24.
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people in civilian clothes, including the driver, alighted from the pick-up. The
Accused lvas not one ofthose in civilian clothes. since, as testified to by the witnesl
they all weighed less than 60 kg. Witness UHT managed lo escape at about 2 p.m.'"'

139. As stated abover43, the Accuscd tesl:ficd that carly in thc morning of l6 April 1994.
rvhile he rvas hiding at his horne, comnrunal Sergeant Neza catne a:rd infbrmcd him
about the Nyarubuyc massacrc. 'l'he Accused furthet testified that the 'tolt\-prlftl
came lookir1g lbr him and that the)' both went to the .\ous-prlfet's house where they
held a meeting. The sous-prifet sent communal policemen to Nyarubtlye to assess
lhe situation. Alier returning home. the Accused remained there waiting lor the
sergeant's report, which he received that same evening'".

l7 April 1994

140. Prosecution Witncss TAX testified that she salv the Accused around 9 a.m. on the
Sunda-v lbllou,ing l5 April 1994 (17 April, by inference), when Nyarubuye Parish
was attackcd. Witness TAX testificd lhat, at around 7 atn.. lnterohtnw'e, led by one
Antoine and armed rvith bows. macheles, clubs and knives, had lbund a group of l5
Tutsi relirgees in a classroom. Thc group comprised two adult nen, children, women
and young girls, including the wilne.s-s. The atlaciers threw s(ones and small children
at the bodies to discover survivors.'o'' Then they galhered the l5 sLrnivors, including
the rvitness, on the larvn in fiont olthe church. Trvo vehicles arrived. One oirhem
rvas carrying Inleraharnwe.lvho alighted with thcir rveapons, The other lvas carying
the Accused. The s,itness testified that ahe Interuhamwe displayed their weapons
rvhen the Accuscd anived. 

'lhe 
Accused came out ofihe car and asked them to t$m

around. 
'l 'he 

Accusod thcn told thern: "l do not want to repeat what I said before.
Everybody should take up.their rvcapons. and to kill a snake vou have to aim at the
head and spale no one." "" The uitness and olhcr survivors begged in vain for
mercv. Witness TAX testified rat Ferdinand and Pascal, t$'o attackers rvhom she
knew'well. handed her over, despite her plms to Antoine, rvho hil her rvilh a club on
the right hand, ultil her bone becarne visible. and on her shoulder. He then hil her
again twice on the head r.vith a machete. Witness TAX f'urther testified that she lost
consciousness again. While this u,as happening. the Accused stood two metres
awav. '

1 41 . The Accused testified that he was hiding in his house on l T Apri l 1994, uaiting for
the sous-prlJbt, whom he had seen lhe previous day, to brief him about thc
rccommcldations that had bcen rnade with regard to "our safety", so that he could
come out of hiding. The AcL.used explained: "My fear lvas fou:rded because I
remenrbered my colleagues rvho had been killed". The Accused l'urther explained
that rvhen he talkcd of his colleagLres, he rvas rel'erring 1o "lhe bourgnesrrzs". He
testificd about lhe hourgmatlre of Kinigi commune. Ruhengeri prifclrle. who lvas

r{2 T. 7 ocrober 2003, pp. 8 to 10, and p. 13.
'tt See srpr4 paras. 130 to 132.
ria T. 24 November 2003, p. 2.
'ot T. 3l July 2003. closed session, p. 37.
'ou'1 . 3l Julv 2003. closed session. p. 33,
'nt 1-. 31 July 2003, closed session, pp. 39, ard 59 to 60.
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killed on 8 April "while he was tf),ing to repel the assailants rvho had attacked his
cotrmune" . He testified that he thouehi that hi rvould suffer the same fbte.l48

After I7 April 1994

Dxpcrt Witncss Alison l)cs Forges tcstified that in 1994 shc visitcd, among other
places in Rwanda, sites close to Nyarubuy'e, and that shc fbund corpses on thosc
sites. Based on tl.re information she received from different sources that were not
disclosed at trial. she lestified that Lhe corpses she sarv in all the areas she visited
rvere nroslly lhose of Tutsi, or of HutLr. rlepending on the siles. The former were
victims of atJacks perpetratcd by the Forces annie:; ruandais.'.r (FAlt). .thc rrilitia
and members ofthe population" rvhile RPF rvas responsible fiir the latter.''"

The expert rvitness identified infbrmation contained in a dooument, whioh she refers
to as the (iersony Report, and rvhich thc l)efbncc lrad served on hcr''". Shc testilied
that thc Ofllce ofthe llnited Nations Iligh Commissioner for Rcfugees requested thc
said documcnt from Mr. Gcrsony, bul that it was not rnade public. She testified rhat
Mr. Cersony relerred to corpses floating in the river a few rveeks after the arrival of
RPF in an area including Rusu:no, the River Akagera and Nyarubuye. fuls. Des
Forges explained ihat, according to her orvn informatio:r. a general distinclion
shoLrld be made hetween corpses rvith hands bound behind the back, dating back kl
the perkrd aller the arrival of RPF and corpses rvith unbound hands, dating back trr
the period before the arrival of RPF. She further lestified that that she never saw any
curpsc $i th har)ds b. 'und at Nv rubu)c Parirhl j l .

Prosecution Witness Patrick Fergal Kcanc, a journalist, who, in May .1994,
produced a docu:nentary 1br thc British Broadcasting Corporation (BllC)'" on
Rwanda. {bcussing on the everlls in Rusrmo commutle. lestified that at the end of
Ir4ay 1994, rvith the assistance of RPI which ivas in conlrol of that area, he rvas in
Rusumo_-and l-rlmed the N1-arubu.ve Parish building. rvhich was littered rvith
corpses'". Having heard the slories of the survivors ofthe events at the parish, he
started lmking for hourgmestre Sylvestre Oacumbitsi, and had a conversation v'ith
him at the Benaco refugee camp in Tanzania,'". In the documenlary, some olips of
rvhich lvere shorvn and tendered as exhibits'", many decomposing and intermingled
corpscs arc visiblc. Thc corpscs arc many. piled on top of each other, ;n front of a
building locatcd behind Nyarubuye Church, under thc alchcs. 

'l 'he coeses are those
ofpersons ofbofh scxlls. and bodics ofchildrsn, including soms in school unifbnns,
can be seen.

Discussion

144.

ra3T. 24. November 2003, pp.4 and 5.
t4eT. 26 August 2003, pp. 6l-63.
rsoBy Oral Decision of 20 October 2003, this document lvas then admitted as Defenca Exhibit (D04), S€e T.
20 Ootober 2003, pp. 4 to 5.
' ' 'T. 26 Augusr 2003. pp. 67 to 68.
'" T. 28 July 2003. pp. 22-21 and p. 3 L
'" T.28 July 2003, pp.9 et seq.
rro See Prosecution Exhibit P7A. The witnesses identilied the Accused in court (T, 23 July 2003, p. 14).
r55 See Prosecution Exhibits nos. Pl, P2, P3, P4, P5, P6, P7, P8 and P9. These clips were sho*n in court and
the witness commented on them. (T, 28 July 2003, pp. 16 et seq.),
l[104-0068 (E) 37
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I5 April 1994

145. The Chamber finds Prosecution Witnesses TAQ, TAO and TAX to be credible. The
evidence they gave on the events they witnessed at Nyarubuye Parish was reliable
and generally consistent. No major inconsistency or discrepancy was noted in their
evidence. The discrepancies noted can be explained by the time that has elapsed
since the massacres, the fact that they witnessed the massacres from different
locations and at different times, and the considerable stress they were subjected to.

146. Witness TAQ was able to identifu several individuals who took part in the events.
The Chamber is ofthe opinion that the fact she did not see the machetes being off-
loaded in front of Nyarubuye church is not such as to discredit her evidence about
the events that took place there, as the Defence wrongly submits. The Chamber also
notes that Witness TAQ also testified to tJle presence of weapons, including
machetes, in the Accused's vehicle.

147. Under cross-examination, Witness TAQ explained that when she fainted she was
hiding with many other persons in the priests' doghousel56. The Defence submits
that it is not plausible that many people were able to hide in a doghouse in which,
the witness admits, you could not stand up. The Chamber, which noted the witness's
reaction, is unpersuaded by this argument. The witness's reaction was: "'.. in our
situation as refugees, we had no choice. When you are looking for a place to seek
refuge you don't seek a place where you ca_n stand. All you do is look for a place
where you can hide and that's what we did"'"

148. The Chamber finds that the testimonies of Witnesses TAQ and TAO are by no
means contradictory as to the state of mind of the refugees at the parish upon the
arrival ofthe Accused. The evidence given on this incident by Witnesses TAQ and
TAO is consistent. They testified that the refugees approached the Accused in order
to dialogue with him and, perhaps, in Witness's TAQ's estimation, to seek
explanations or protection from him.

149. Regarding the identification oftie person from whom the Accused, as testified to by
Witnesses TAQ and TAO, "bonowed" a machete, the Chamber finds that the
testimonies are not contradictory but rather corroborate each other. Although, unlike
Witness TAQ, Witness TAO could not identifu at trial the person from whom the
Accused bonowed the machete as an Interahamwe, the evidence he gave on this
incident is not inconsistent. The turbulent circumstances ofthe incident may explain
why the two witnesses gave the same account but with different degrees ofaccuracy.

1-s0. As to the ability of the witnesses to identifo people as belonging to the Interahamwe,
the Chamber is aware that in the minds of witnesses who experienced such events,
the word Interahamwe may sometimes refer to a member of a structured national
and local group that was usually thought ofas being the youth wing ofMRND. The
word may sometimes also refer to any person who took part in the massacres of
1994 and who was wearing, or not wearing, special attire. In assessing the evidence
on this issue, the Chamber took care not to make a prematute finding as to the

"u T. 29 July 2003, p. 50; T. 30 July 2003, p. 22.
'" t.30 July 2003, p. 25.
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presence in Rusumo commune of a structured Interahamwe group, solely on the
evidence ofthe presence and actions ofthe Interahamwe during the massacres.

l-5 l. The Chamber finds, on Witness TAQ's evidence. which was corroborated by many
other Prosecution witnesses and by Defence Witness ZFZ, that on 15 April 1994,
several thousand civilians, including a large number of Tutsi, from different
communes and certain secteurs in Rusumo, found refuge at Nyarubuye Parish,
fleeing from the insecurity and attacks perpetrated by the Interahannte and other
attackers in their localities.

| 52. The Chamber further finds that on 15 April, around 8 a.m., a conseiller of a secteur
came to t}re parish accompanied by many Interahamwe and asked the refugees to
stay calm and not to leave the parish. Tlrc conseiller then left while the Interahamwe
remained. The Accused arrived at Nyarubuye Parish around 3 p.m. Rusumo
communal police and the Interahamwe accompanied him. The Interahamwe were
singing "Let's exterminate them". When he arrived, three refugees, including
Murefu, an old Tutsi, went up to the Accused who told them that the Tutsi's hour
had come. The Accused then grabbed a machete and slashed Murefu's neck, killing
him instantly. The Accused then instructed the communal police and the
Interahamwe to attack the refugees and prevent them from escaping. The Accused
also asked the Hutu to leave the parish. The attackers pushed back a child who was
trying to leave the crowd because he was not Hutu. A grenade hit the child during
the attack.

153. Defence Witnesses NG2 and ZIZ testified that Hutu were asked to leave the parish
in order to avoid the attack, and that a major attack occuned there on 15 April 1994.
However, Witnesses NG2 and ZIZ also testified that it was the gendarmes who
carried out the massacres. and not the Accused, who was absent. The Chamber is
quite aware of these testimonies. In the opinion of the Chamber, when viewed
against the consistent and specific evidence of Witnesses TAQ, TAO and TAX,
those testimonies are not such as to raise any doubt about the participation of the
Accused in the massacres of l5 April 1994 at Nyarubuye Parish.

154. The Chamber also finds that the attackers attacked the refugees at the parish with
grenades, guns and macheles up to about 7 p.m., killing, wounding and mutilating a
number of them.

16 April 1994

155. The Chamber admits the direcl. credible and convincing evidence of Prosecution
Witnesses TAO and TAX on the aclions of the Accused at Nyarubrye Parish on
16 Apri l  1994.

l-56. Witness TAO testified that he saw the Accused on the moming of 16 April outside
the Nyarubuye church building. The Accus-ed was moving towards the said building
witJr others, including Judge Rubanguka. ''o Witness TAO's testimony that he saw
Rubanguka stick his spear into the body of a victim, shortly before arriving at the
parish. confirms the fact that Rubanzuka and those with whom the Aooused was

rtt T. 30 July 2003, p.26.
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were attackers. The Chamber finds that the conditions under which Judge
Rubanguka was seen are plausible, including the distance of 40 metres, which
according to Witness TAO, separated him from the judge.

157. Contrary to Defence submissions, the Chamber has no cause to doubt that Witness
TAO, his wife and two children were able to hide together for two days in the
latrines of CERAI, not far from the parish, under the conditions described by the
witness.

I 58. Moreover, on the evidenca of Witnesses TAO and TAQ, and that of Defence
Witness UHT, who testified that that he had been requisitioned to be part of those
who attacked Nyarubuye Parish in the morning of 16 April 1994, the Chamber finds
that it is established that, on that moming, the group of attackers, which Witness
TAQ refened to as Interahamwe, among whom, like Witness TAO, the witness saw
Judge Evariste Rubanguka, began finishing offthe survivors ofthe attack carried out
the previous day. That some details in Witness TAO's testimony, about Judge
Rubanguka spraying pepper on corpses in order to flush out survivors, were not
covered in the witness's prior statements, does not affect this finding or the
credibi l i ry of  the wimess.

159. That Witness TAQ did not testirJ'- that she saw the Accused at Nyarubuye Parish on
l6 April 1994 is not such as to cast doubt on her testimony. The discrepancy may be
explained by the fbct thal the two rvitnesses u'itnessed the evenl at different times
from difi-erent locations. Moreover, Witness TAQ testified that she saw.ludge
Rubanguka in the parish building, while Witness TAO testified that he saw the
Accused, not far from the parish, with Rubanguka and others, when the group was
heading for the parish. Thus, Witness TAO's testimony seems to precede Witness
TAQ's.

160. The Chamber finds Defence Witness UHT not very credible, Under cross-
examination, Witness UHT testified that during the six hours he spent with the
attackers at the parish on 16 April 1994, amongst corpses and survivors, he did not
take part in finishing offthe wounded. However, he could not testify as to what he
did, apart from staying with his brother-inJaw, being shocked and frightened.

. Moreover, Witne ss UHT was unclear as to whether the second vehicle that he saw at
the parish belonged to Rusumo commune, Under cross-examination, he began by
testifying that he did not know, then was adamant that such was not the case, a
stance he maintained during re-examination. To a question from the Bench
concerning the driver of the vehicle in question, the witness answered that he was
able to identi$, the commune driver.L5e The Chamber further finds that during cross-
examination, when the Prosecution maintained that Witness UHT allegedly told the
Defence investigator who took down his prior statement that after leaving the parish
he had seen the vehicle in question at the Nyarubuye road junction, located 15
kilometres from there, the $,itness attributed it to an error on the part of the
investi sator.l6o

rt' T. 30 Jul1,2oo3, p, 56.
160 T, ? october 2003 , pp. \3,23, 24,26, aod.27 .
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16 | . The Chamber finds, however, that Witness TAO, who alone saw the Accused in the
moming of 16 April 1994, did not testiff that the Accused was atmed. Moreover,
neither Witness TAO, Witness TAQ, nor Witness UHT mentioned any looting in the
parish building after the massacre.

17 April 1994

162. As the Defence points out, Witness TAQ testified that he heard the Accused
speaking over a megaphone at a location, other than Nyarubuye Parish, on 17 April
1994 at around 9 a.m. Witness TAX also testified that she saw the Accused at the
same time. Both Witnesses TAX and TAQ only approximated the time when they
saw the Accused.l6r Moreover, Witness TAQ testified that she heard the Accused
speaking over a megaphone, and that the Accused was part of a convoy of three
vehicles that she saw passing at the time, at the frontier between Kankobwa secteur
and Nyarubuye secter.rr, in which Nyarubuye Parish is also located' As Witness TAX
saw the Accused arriving at the parish in a vehicle, both witnesses could have seen
the Accused within a reasonably short interval of time, at around 9 a.m. The
Chamber therefore finds that Witness TAQ's evidence does not cast doubt over the
reliability and credibilify of Witne ss TAX as to this incident.

163. The Chamber finds that the conditions under which Witness TAX observed the
Accused were particularly good. The incident took place in the moming and
Witness TAX was at a very short distance, which she estimated to be two metres
away from the Accused. On her evidence, the Chamber finds that, on 17 April 1994
at about 9 a.m., the Accused addressed a group of attackers, who had gathered 15
Tutsi survivors in front of the Nyarubuye church, and told them to take their
weapons and kill the survivors, aiming at the head, sparing no one. There is no doubt
that by these words, the Accused was ordering the murder of each of the 15 Tutsi
survivors, given that once these rvords were uttered, the attackers attacked the
survivors with machetes, with two of them mutilating Witness TAX, despite her
pleas, leaving her for dead. On this evidence, the Chamber finds that, on 17 April
1994, the Accused led an attack against Tutsi civilians at Nyarubuye Parish by
ordering the attackers to kill the refugees, as alleged in paragraph 27 of the
Indictment.

Thc cuse of the Defence: massacres commiltetl hy RPF

t64. Thc Dclbncc submits that thc pictures in Fergal Kcanc's rcport do not datc frorn the
atlaclis on Nyarubuye Parish on 15, 16 and 17 April 1094 "'. Thus. regarding rhe
bodies seen in parts of Fergal Keane's reporl and blamed on the massacre ol- 15
April at N1'arubuye Parish, the DeGnce subnits that they are ra:her proof ol'the
crimes committed by RPF. Such is the purport of.the report of the trvo forensic
pathologists. expeft witnesses called b,v the Delence'n"'. Similarly. Defence witnesses
teslitled aboui thc crimes comln itted by RPF. Thus, Detbnce Witness XW9, a
membcl of MDR-Porvcl residins in Kisina secteur'"u . tcstificd that he rvas arrssted

'u' T, 3l July 2003, closed session, pp, 36 to 37 (witness TAX) and T. 29 July 2003, p. 60 (witness TAQ).
r6'z Defence Closing Brief, paras 385 to 394.
'" Report ofExpert Witnesses Vorhauer and Lecomte, p. 32.
'ut T. 13 October 2003, closed session, pp. 6 to 7. The witness identified the Accused in court; T. 13 October
2003,  p.38.
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at his home on 28 April 1994 by three Inkolanyi soldiers. mcaning hy this
expression RPF members who had atlacked Rwanda' The witness tesJified that,
amongst the RP| party members, he recognised one olhis neighbours, a Tutsi, rvho

was not wearing a military unifbnn. Ile teslified further that the Inkotatryi had takcn
hirn arva-v rvith others. aficr binding him. When he fell along the lvay, one of the
soldiers allegedly fired lwo shots in his direction and leti him fbr dcad. while
soldiers frorn the Rrvandan Patriotic Arm1, (RPA, the anncd rving ofRPF) continucd
lvith the olher capLives, rvhom they shot dead 20 metres lrom where the wilness was'
in Nyabitare. He also teslified that. on 5 May 1994. his wife and five children. the

)oungest of  r lhom tvas.one anr l  a hal f lcars uld)-  and al l  h is neighboLrrs had,been
l; t t .a h1 RPA soldiersl ' ' ' .  Thc Dcfcnce also rc l ied (rn the Cerson\ Rcpon"" to
eslablish thai RPF committed crimes, especially in Rusumo <:ommune and irs
neighbourhood.

165. On the one hand, the l)efelce seerrs to submit vagucly that RPF, thc adversary in
tho anned conflict in Rrvanda, also committed crimes. In this regatd, the Chatnber
recalls that such a line of lu quoque defence against the serious crimes that this
Tdbunalr6T is proseculing is inadmissible, all the more so as the Defence is not
suggesting thal RPF committed crimes in Nyarubuye before 15, 16 and 17 April
r994.

166. C)n the other hand, although the Defbnce only submits that, arnong the corpses fbund
a: Nyarubuye, a certain number, rvhich it does not specify. result fiom killings
perpefated b,'" RPF" the Chamber finds rhat the report of the trvo lbrensic
pathologists leads only to a limitcd finding. Indeed, the pathologists simply testiiy
that all lhc bodics on thc clips that wcre viewed do not date back to April 1994.
rvhich docs rot rule out that bodies could datc back to the period f'rom l5 to 17 April
1!)94. when attacks rvere carried out against Tulsi civilians at Nyarubuye Parish,
Rusu;rlo conrurrne. 

'l'herefore, 
the repo* is not such as to cast doubl over the

occurrence of the allacks that several Prosecution and Defence lvitnesses have
leslificd about.

4, Findings

16-i. Rcgarding paragraphs 15" 16 and 17of'the lndictmcnt, the Chamber finds that on 15
April 1994, Sylvestre Gacumbitsi took part in the attack against Nyarubuye Parish,
where Tutsi refugees and Hutu had gathered. Sylvestre Gacumbitsi arrived at the
parish in a convoy of vehicles carrying communal policemen and Interahamwe. The
attackers wore clothing attributed to the Interahamwe. They were armed with
machetes and other traditional or crafted vr'eapons, and with guns and grenades that
they used during the attack. However, the Chamber cannot, on the evidence
adduced, find that Sylvestre Gacumbitsi had previously provided them with the said
machetes.

'65)T. l3 October 2003, pp. 12 to 13.
r66 Defence Exhibit D04.
t61 .Kupreikii Trial Judgment, ICTY, t4 January 2000, paras. 515 to 520.
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168. Shortly after arriving at the parish at about 3 p.m., Sylvestre Gacumbitsi killed
Murefu, a Tutsi refugee who had gone up to him, and gave a signal for the
massacres to oommence, Sylvestre Gacumbitsi addressed the crowd through a
megaphone and ordered Hutu refugees to separate themselves from the Tutsi. Some
obeyed the orders. Communal policemen and Interahamwe attacked the refugees in
the church building

:69. The Chamber finds that the communal policemen who attacked the parish did so
under the orders ofthe Accused, The Accused directed the attack and gave orders
which were perceived by the attackers as an incitement or encouragement to act.

170. The Chamber finds that the Accused facilitated the attack by allowing Rusumo
commune vehicles to ferry attackers and weapons to the parish. The Accused himself
came to the parish, aboard one the vehicles in the convoy, accompanied by the
police and atiackers. The same vehicles transported weapons to the location of the
attack. However, no evidence tvas adduced that these weapons were distributed.

171. As to paragraph l8 of the Indictment, the Chamber finds that on 16 April 1994'
following the attack of 15 April 1994, Sylvestre Gacumbitsi, and a group of
attackers, including a certain Judge Rubanguka, went to the Nyarubuye church
building. Some attackers were armed with spears, machetes and bows and anows. It
is not established that the Accused himself was armed. Rubanguka, in the presence
ofthe Accused, planted a spear into a person's body, but it was not established if the
person was dead or still alive. The Chamber finds that the Aocused directed the
attack of 16 April and the atlack of the previous day. During the attack, the
attackers, including Judge Rubanguka, finished off survivors. The attackers then
went on to loot the parish building.

172. With regard to paragraph 27 of the Indictment, the Chamber finds that between 15
and 17 April 1994, Sylvestre Gacumbitsi directed attacks against Tutsi civilian
refugees, who had assembled at Nyarubuye Parish, and personally took part in the
attacks. On 15 April 1994, he killed a Tutsi called Murefu. On 15' 16 and 17 April
he directed attacks by issuing clear instructions to the attackers to attack Tutsi who
had sought refuge in the parish. Among the attackers of 15 April 1994 were the
Interahamwe, gendarmes and cornmunal police.

173. The Chamber finds that Sylvestre Gacumbitsi facilitated the transport of the
communal police, Interahamwe and weapons to Nyarubuye Parish by authorizing or
facilitating the use of commune vehicles. He led attacks against Tutsi civilians by
example or by instructing the attackers to kill the refugees.

174. Lastly, with respect to paragraph 19 of the Indictment, the Chamber cannot, on the
evidence adduced, find whether "[a]lmost all of the Tutsi refugees, comprising
several thousand at Nyarubuye parorire, were killed". However, the Chamber finds
that it is established that thousands of Hutu and Tutsi civilians had sought refuge
there in the days preceding the attack of 15 April 1994, and that on that same day
Hutu were separated from Tutsi, who were attacked, Very many Tutsi were killed
that day. Survivors were finished off the following day, and tlvo days later. The
parish compound was still littered with many corpses a few weeks later. Thus, the
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Chamber finds that many Tutsi who found refuge at Nyarubuye Parish were killed
there between 15 and 17 Aptil 1994.

D, PAMGRAPHS 31 TO 36 OF THE INDICTMENT (MLLINGS)

l. Allegations

'5. Pangraphs 31, 33, 34 and 36 of the Indictment allege that:

31. In addition to personally ordering and leading attacks against goups ofcivilian Tutsi
refugees, SyJvestre Gacumbitsi also targeted specific Tutsi civilians in Kibungo
prefecture for mvder.

32. On a certain date during April 1994, Sylvestre Gacumbitsi killed a Tutsi woman and
her tlfee children in his our home. Sylvestxe Gacumbitsi was god-father to one of
the children, and the rvoman sought refuge at the home of her former friend. Instead
of protecting the woman and her children, Sylvestre Gacumbitsi personally ananged
Lheir murder,

33. Or or about 14 April 1994, Sylvestre Gacumbitsi personaliy shot and killed tvo
civilian Tutsi in the Catholic centre in Nyabitare. The two persons pleaded with
Sylvesfe Gacumbitsi, going so far as to offer him money so that they would be killed
with bullets and not by machetes. Sylvestre Gacumbitsi took the money, shot them,
and removed the rest oftheir money.

34. Sometime betveen l7 and 18 April 1994, Sylvestre Gacumbitsi also caused tbe death
of several Tutsi childlen. Upon speciflc instruction from Sylvestre Gacumbitsi, infant
survivors of (he attack on Nyarubuye poroisse were lured to a location with an oftbr
of food. Once they .were assembled, Sylvestre Caoumbilsi ordered all exits blocked
and the children were killed with grenades,

35. On a date uncertain during April-June 1994, Sylvestre Gacumbitsi personally ordered
the tenants in one of his homes to vaaate the premises. After announcing that his
home was not CND, a ref€rence to the cantonment of RPF soldiers in Kigali,
Sylveshe Cacumbitsi ordered the killing ofhis former tenants.

176. The Chamber notes that the wording of paragraph 3l is general and there is no
reference to any specific event identified by a date, specific place and named victims.
The Chamber finds that this paragraph is introductory by nature, and cannot be
interpreted in such a way as to include killings other than those specifically referred to
in paragraphs 32 to 36 of the Indictment. Indeed, it does not contain any specific
allegation as to the killing of Murefu, Simon Buhonogo, Rugegena, nor to the killing
ofTassiana Mukamwiza. Thus, it cannot, contrary to Prosecution submissions, sustain
the evidence adduced. Accordingly, the Chamber finds that paragraph 31 is not
specific enough to warrant findings based on the evidence of the above-mentioned
killings. The Chamber recalls that it has already assessed the evidence on the killing
of Murefu, Simon Buhonogo and Rugegena^ as part of its finding on paxagraph l5 of
the Indictment on the attack at Nyarubuye.'oo

177. The Prosecution admits that it did not adduce any evidence to sustain the allegations
in paragraphs 32 to 35. The Chamber will therefore not make any finding on such
allegations.

178. The Chamber notes that in the Prosecution's Pre-Trial Brief, the Prosecution identifies
the victims referred to in paragraph 34 of the Indictment more. c^learly, and explains
that such alleeations are based on the evidence of Witness TAC.'"

163 See sapra: Chapter II, Part C.
r6e Prosecutor's Pre-Trial Bri€f, para.2.28.
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2. Evidence

13 April 1994 - Killing of Marie and Bdatrice

179. Prosecution Witness TBC, a Rusumo businessman who knew the Accused well and
identified him at the hearing, testified that he saw the Accused around 8 a.m. on
l3 April 1994. The Accused was accompanied by police officers Mukankusi, Kazoba
and Gidas alias Gitamisi. The Accused explained to his tenants, including the two
Tutsi sisters, Marie and Bdatrice, that the Interahamwe had sent him a message that
they would be there at noon and that his tenants, therefore, had to leave the house and
give him the keys, adding that his house was not the CND, referring, according to the
witness, to the building in Kigali which had been allocated to RPF soldiers under the
Arusha Peace Accords. The tenants interpreted the Accused's words as meaning that
his house was not for Tutsi, and that the tenants had to leave. Witness TBC later fled
to Tanzania. When he returned to Rwanda in June 1994, he learned that Marie and
B6atrice had died that same night of 13 April 1994. Witness TBC testified that he did
not hear the Accused order anyone to kill people,""

180. Prosecution Witness TAS testified that she saw the Accused around 1l a.m. at the
Nyakarambi market on Wednesday 13 April 1994. The only person the witness saw
and recognized among those accompanying the Accused was Kazoba, a policeman.
The same evening, from her hideout, she heard Kazoba who was 30 metres away, but
whom she could not see tell someone that from 12 p.m., this Thursday 14 of April,
there would no longer be any Tutsi alive.Tutsi survivor because Sylvestre Cacumbitsi
had ordered that all Tutsi should be killed, starting with Marie and Bdatrice."'

181. Prosecution Witness TAW testified that around 9 a.m' on 13 April 1994' the
Accused and some communal police went to a building belonging to the Accused "to
see if his tenants had decided to move out ofthe house".r72 In the building were Marie
and B6atrice, among others. The Accused's tenants asked lor more time to vacate the
place since they had no altemative accommodation, but the Accused asked the
policernen to force them to leave the house and take their keys. The policemen
dragged Marie and her child out of the house. The Accused took the house keys and
said to his tenants: "I am going back to the office. When I come back if you are still
here, you will have problems". When he returned there in the aftemoon and found
Marie and B6atrice, hi once again ordered them to leave.rTl

182. Defence Witness UPT, who was a l6-year-old girl in 1994, testified that during the
night of 13 April 1994, the killings started with the murder of B6atrice and Marie,
who rvere Tutsi. Hooligans, including Kirenge and Kigati, led the attack. At the time
oftheir death, the two young girls were at a place they had sought refuge in following
threats against Ihe bourgmestre because he had taken in some Inkotanyi. The witness
testified that the bourgmestre did not expel his tenants that day.' '*

r70 T. 5 August 2003, closed session, pp.70-73.
't' T. 20 August, pp. 16, 45 to 46. TAS identified the Accused at the hearing.
t7':T. 20 August 2003, p. 32.
''r T. 20 August 2003, closed session, pp, 27 to 28.
'74 T. 16 october 2003, p. 23.
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183. Defence Witness YEW testified that on 13 April 1994, before I p.m., he met one of
the bourgmestre's tenants, who told him that he had fled because the bourgmestre had
said that he could no longer guarantee the tenant's safety. The follorving moming, the
witness leamed that Marie and Bdatrice had been killed, and explained that only
Marie was the bourgmestre' s tenanl while B6atrice lived in a house belonging to the
manager ofthe Banque populaire locale.t?s

14 April 1994 - Kanltogote's murder

184. Proseculion Witnesses TAK and TBH testified about the murder of Augustin

ff;J":$?",a 
Tutsi, and of his two children, on 14 April 1994, near the Accused's

l5 April 1994 - Altack on lhe Nyabitarc Catholic Centre

185. Prosecution Witness TAC,r77 a Tutsi who said that he knew the Accused "very well"
and identified him at the hearing, testified that he saw the Accused on 14 or 15 April
1994, just after midday, near the Nyabitare Catholic Centre in Rusumo commune,
where some refugees were. Witness TAC was hiding in a banana plantation, about 30
metres away from the centre. The Accused was accompanied, among others, by
Edmond Bugingo, local leader of the Interahamwe, the MRND youth wing, Grdgoire
Kabandanyi, CDR leader in Nyabitare secteur, and Conseiller Rwabalinda. Witness
TAC explained that the Accused's vehicle, a double cabin pick-up, was carrying
weapons at the baclq where the polic-emen were sitting, and that the Accused was
sining in the front seat oI the vehicle.' '"

186. Witness TAC further testified that, soon after talking with the Accused, policemen
Berakumenyo and Kazoba entered the Catholic Centre and came out quickly with two
Tutsi refugees, Rukomeza and Vianney Mutunzi, whom Witness TAC krrew well.
Vianney Mutunzi was a well known football player at the time. Witness TAC
observed Mutunzi and Rukomera imploring the Accused out loud not to let them
suffer, and to kill them with bullets rather than with a machete. He saw them take
something from their pockets and give to the Accused. Witness TAC assumed that it
was money. The Accused then left in his vehicle and drove towards Nyarubuye. After
he had left, Mutunzi and Rukomera were shot dead by the two policemen who
searched their bodies. Under cross-examination, Witness TAC explained that Mutunzi
and Rukomera were shot "just as he [the Accused] [eft".l7e

3. Discussion - Findings

r?5.T. l5 october 2003, p.72.
'16 T. 4 August 2003, pp.aS to St, Sl, OZ to 64; T, 25 August 2003, p. 32; T. 26 August 2003, closed session,
pp .  l0  to  l l .
t?7 T. 4 August 2003, p. 15.
r73 T. 4 August 2003, pp. l0-11,26 to 29, and 32 to 33,
r7e T.4 August 2003, pp. 12-1 3 and 36.
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Parugraph j3 of the Indictment

187. The evidence given by Witnesses TAK and TBH relates to the murder, on 14 April
1994, at or near the home ofthe Accused, ofa Tutsi man called Kanyogote who was
accompanied by his two children. Paragraph 33 ofthe Indictment contains a different
allegation: that of murder by the Accused, at his home in April 1994, of a Tutsi
woman and her three children. Thus, the Chamber can only find that the evidence of
Witnesses TAK and TBH relates to a victim or victims other than those refened to in
paragraph 33 ofthe Indictment.

188. Consequently, the Chamber finds that the lndictment does not contain any specific
allegation about the murder of Kanyogote and his children. That the Prosecutor
mentioned the murder of Kanyogote ind his children in his Pre-Trial Briels0 is not
such as to cure the vagueness in the Indictmeht, especially as such brief does not
establish a link between the new allegation and paragraph 33 of the Indictment. The
Pre-Trial Brief does not seek to render the Indictment more specific, but rather alters
the Indictment substantially by either changing the identiry of the victims refened to
in paragraph 33 or including a new allegation of murder. The Pre-Trial Brief cannot
be used as an instrument to amend the Indictment substantially. Such amendment
must comply with the provisions of Rule 50 of the Rules of hocedure and Evidence.

189. In this case, it is indeed the substance ofthe Indictment that is affected by including a
new allegation of murder, or changing the identity of the victims of such murder.
Consequently, the Chamber has decided to disregard the evidence adduced by the
Prosecutor against the Accused on the murder of Kanyogote and his children.
However, the Chamber finds that unknown perpetrators killed Kanyogote and his
children, Tutsi who felt threatened trecause of their othnicity, in Apfil 1994 in
Rusumo commune.

190. Moreover, the Chamber finds that the Prosecution adduced no evidence to sustain the
allegation contained in paragraph 33 of the Indictment.

Paragraph 34 of the Indictment

191 . The Chamber finds that the Pre-Trial Brief, which identified the victims more
precisely, cured the vagueness in paragraph 34 of the Indictment.

192. The Chamber is unpersuaded by Witness TAC's evidence. Several factors affect its
reliability. The Chamber recalls that Witness TAC witnessed the incident only for a
brief moment, lying flat on his stomach and hiding in a banana field about 30 metres
away from the locus in quo. In such circumstances, compounded by the enonnous
stress the witness experienced at the time of the events, his identification of the
Accused and his account of the Accused's gestures and actions at the time he
observed the Accused, have been carefully examined. Moreover, the Chamber has

r30.Prosecution Pre-Trial Brief, para. 2.30.
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noted several inconsistencies and contradictions in Witness TAC's evidence. For
example, the Witness gave differing accounts of the number and identity of the
policemen who remained on the premises after the Accused had left, Besides, Witness
TAC contradicted himself on several issues in his prior statements. In particular,
Witness TAC testified that the Accused was not armed and left the Catholic Centre
before two policemen killed Mutunzi and Rukomeza, whereas in a prior statement of
8 April 1997, he alleged that the Accused was armed and had personally killed the
hvo victims. The witness had allegedly stated to investigators that the Accused had
extorted money from the two victims before killing them, whereas in court he testified
that he did noi kno* what the Accused had taken from the victims.lsr The Witness
further testified that he was hiding alone in the banana fields, whereas he had alleged
in his prior statement that he was in the company of his wife and three sisters. The
witness's explanations about such major inconsistencies and contradictions, which
cannot be attributed to error on the part ofthe investigators. were not persuasive.

193. In conclusion, the Chamber finds that the Prosecutor has not proven the allegations
contained in paragraph 34 of the Indictment beyond a reasonable doubt.

Paragraph 36 of the Indictment

194. The Chamber finds that paragraph 36 of the Indictment is vague as it fails to identi$'
the victims precisely, and does not speci$, their killers. Paragraph 36 only alleges that
the Accused ordered the killing of his former tenants. However, the Chamber further
finds that the Pre-Trial Brief and its annexes, ivhich provided further details on the
allegation, cured the vagueness.

195. The Chamber finds the evidence of Witnesses TBC and TAS to be credible. Their
accounts corroborate each other and are consistent with that of Witness TAW, whom
the Chamber has already found to be credible. On the evidence of Witnesses TAW,
TBC and TAS, the Chamber finds that on l2 April 1994, at Nyakaralnbi. the Accused
ordered Marie and B6atrice, two Tutsi sisters, to vacate the premises which they were
renting, stating that the said premises did not belong to CND, a reference to the RPF
cantonment in Kigali. The Accused returned to the premises on 13 April 1994 and,
with the assistance ofthe communal police, expelled the tenants.

196. On the evidence of Witness TBC and Defence Witnesses LIPT, YCW and YEW, the
Chamber finds that Marie and Bdatrice were killed in the night of 13 April 1994.
However, the hearsay evidence of Witness TAS is insufficient, failing corroboration,
to establish that the Accused ordered the murder of Marie and Bdatrice.

197. In light of the Chamber's findings on the involvement of the Accused in preparing,
inciting and perpetrating the massacres ofTutsi at Rusumo, the Chamber further finds
that on l3 April 1994, the Accused expelled his tenants, Tutsi women, knowing that
by so doing he was exposing them to the risk ofbeing targeted by Hutu attackers.

E. PAR}IGRAPHS 20,2T AND 37 TO 40 OF THE INDICTMENT (RAPES)

r3r T.4 August 2003, pp. l2 and 41.
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1. Allegations

198. Paragraphs 20,2'1,37,38, 39 and 40 ofthe Indictment allege that:

2 t .

Sexual violence against Tutsi \r'omen !\as systematically incorporated in the
wid€spread attacks against the Tutsis. In leading, ordering and encouraging the
campaign of extermination in Rusumo commune, Sylveslre Oaaumbitsi knew or
should have known. that sexual violence against civilian Tutsis was, or would b€,
nidespread or systematic, and that the perpetrators $'ould include his subordinates or
those that committed such acts in response to his generalized orders and instructions
to exterminate the Tutsis.
Furthermore, Sylvestre Gacumbitsi circulated about Rusumo commune in a vehicle
announcing by megaphone that Tutsi women should be raped and sexually degraded.
For example, on or about 17 April 1994 Sylvestre Cacumbitsi exhorted the
population along the Nyarubuye road to "rape Tutsi girls that had always refused to
sleep with the Hutus..." and to "searah in the bushes, do not save a single snake..."
Attacks and rapes ofTutsi women immediately followed.
During April, May and June 1994, there were widespread or systematio rapes and
sexual violence of Tutsi women, The sexual assaults were often a prelude to
murder, and uere somelimes the cause of death ofa number ofcivilian Tutsis.
On one particular occasion, on or about 17 April 1994, Sylvestre Gacumbitsi lured
Tutsi women to a certain location by announcing over a megaphone that Tutsi
rvomen would be spared, and that only Tutsi men would be killed. When a number of
Tutsi women gathered in response to Sylvestre Gacumbitsi's exhortations, they were
surrounded by several attackers, raped, and then killed. Attackers also sexually
degraded a number of Tutsi women by inserting objects in their genitals.
On or about 17 April 1994, Sylvestre Gacumbitsi travelled along the Nyarubuye road
in a caravan of vehicles, announcing $'ith a megaphone 'Search in the bushes, do not
save a single snake .... llutu that save Tutsi should be killed Tutsi girls that have
alrvays refused to sleep with Hutu should be raped and sticks plaaed in their
genitals..." Afler Sylvestre Gacumbitsi drove by, a group of men attacked lutsi
*omen that were hiding nearby and raped several of the women, One of the women
was killed and a stick was thrust in her genitals.
The sexual violence was so widespread, and conducted so openly, and was so
integally inoorporated in widespread attacks against civilian Tutsis, that Sylvestre
Cacumbitsi must hav€ knorvn, or should have known, that it was occuring, and that
the p€rpetrators were his subordinates, subject tq this authority and control, and
acting under his orders. This is especially so since the perpetators ofsexual violence
were often the same individuals that organized and led or participated in the
widespread attacks against the Tutsi that Sylvestre Gacumbitsi had ordered.

199. The Chamber notes that no evidence was tendered to sustain the allegations contained
in paragraph 38 of the Indictment. Thus, it shall not make any finding on such
allegations.

2. Evidence

200. Prosecution Witness TAQ testified that around 9 a.m. on 17 April 1994, while she
was on the bridge between Kankobwa secteul and Nyarubuye secteur,R\barc cellule,
she saw some people driving around in three vehicles, ordering through a megaphone:
"for the tall grass to be cleared so that any snakes found therein that they be caught,
and that to kill a snake you needed to hit it on the head." The witness further testified
that she also heard those people saying that Tutsi girls who had refused to get wedded
to the Hutu should be looked for, raped, and ifthey resisted, killed.rs2

20.

33.

34.

39.

40.

t "  T.29 tu ly  2oo3.p.62.
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201. Witness TAQ testified that she recognized, among the voices in the megaphones, the
voice of Sylvestre Gacumbitsi, giving the same orders that Tutsi girls who resisted
should be killed in an "atrocious manner", that is, by inserting sticks into their
genitals.l s3

202. Witness TAQ testified that immediately after this incident, a group of more than ten
attackers chasing cows discovered them where she and seven other refugee women
and girls were hiding. Among the women was an old lady and six girls, the youngest
of whom was 12, and the oldest 25, called Chantal. The attackers forced them back
up the hill, where the attackers ordered them to choose between dying and undressing.
They then stripped them by tearing their clothes, and raped them.'o*

203. Witness TAQ testified that she was heavily pregnant and vomited while one of the
attackers rvas raping her by means of penetration. The witness explained that the
attacker asked her if the child she was bearing was a boy or a girl, for he would have
disembowelled her in order to kill the child if it was a boy. The witness explained
that she did not answer since she did not know the baby's sex.'o' Under cross-
examination, the witness confirmed her prior statement that the same attacker told her
that he wanted to take revenge on the witness's sister who had refused to marry
him.l86 The witness explained that the old lady assisted her during binh on the night
of the rape. andlhatacellule official also assisted her.'"' The cellule official hid them
in his son's unfinished house, and, the following day, informed her, the old lady and
the other two young girls, of a communiqud from Conseiller Isai'e Karamage asking
the refugees to go to the Conseiller's house to collect travel documents that would
enable them return to the ruins of their houses without anxiety. The three refugees
went there. In the evening, the cellule official returned and informed Witness TAQ
that the refugees had obtained the documents at the conseiller's house, but that the
refugees had been taken to the secteur offrce where they were killed and thrown into a
pit that was used to collect rain water.l88

204. Witness TAQ testified that she saw Chantal quartered, with a stick inserted into her
genitals, and three other girls, leave with the attackers. The attackers were goiug to
have the girls as their partners. The witness explained that Chantal died as result of
that act of sexual violence.l8e

205. Prosecution Witness TAO testified that his wife told him that, after the massacres
perpetrated near Nyarubuye Parish in April 1994, she was arrested at a roadblock and
taken to Conseiller Isai'e Karamage's house. She spent two or three daysleo there,
during which ihe conseiller raped her every evening and every night. Upon leaving
the compound, the conseiller gave her a travel document, which was supposed to
guarantee a peaceful return. The cotxeiller also promised to visit her. The witness

ttt ldem.
"o T. 29 July 2003, p. 63; T. 30 July 2003, p.29.
rtt T. 29 July 2003, p. 63.
t tu  T .  29  Ju ly  2003,  p .35 .
t37 T. 29 July 2003, p. 65. The witness idenrified the official.
'33 T.29 July 2003, p. 65 ro 66.
[n T. 29 July 2003, p. 63 to 64; T. 30 July 2003, pp. 36 and 41.
'no T. 30 July 2003, p. 58; T. 31 July 2003, p. 21.
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testified that the document read as follows: "The person by the name [.'.] is
authorized to move freely without being unduly disturbed or inconvenienced." The
document also bore the following expression: "The Women or girls who have not yet
received said ce(ificate should hurry to come and obtain said certificate from the
conseiller" , The travel document bori the stamp ofNyarub uye secteur.lel

206, Prosecution Witness TAO testified that he saw his wife again five days later with
other persons, after she had been taken to the conseiller's house, in the ruins of his
grandfather's house. The witness came to see them there every evening Then one
day, around 5 p.m., he saw some attackers attack the house. Hiding, he witnessed his
wife being raped. After raping her, the attacker did not want to surrender her to the
second attackir, who then killed her with a machete to put end to the dispute.le2

207. Prosecution Witness TAP, a young Tutsi woman,ltt testified that a group of about
thirty unidentified attackers attacked her mother and drove a stick into her mother's
genitals right through her head. When the witness heard her mother's screams, she
concluded that she had died on the spot. The witness explained that the attack
occurred the day after the President's death, in April 1994. She had heard some loud
noises that told her something special was happening in Nyarubuye Parish.rea

208. Witness TAP testified that after the attack on her mother, some atfackers came
towards her. Three ofthe attackers, one of whom was identified by the witness," hit
her. The attackers were saying that in the past Tutsi women and girls hated Hutu men
and refused to marry them, but that now they were going to abuse the Tutsi girls and
women freely. The three assailants forced her to sit down. Several attackers,
including the man she had already identified, raped her. A branch slightly longer than
a meter was driven into her genitals, wounding her and causing her to bleed
prolusely. ''

209. Prosecution Witness TAS, a Hutu woman married to a Tutsi, testified without
specif,ing the date, but rather referring to a previous incident that occurred on
14 April 1994, that as she was looking for a hiding place, she came across a Hutu who
told her that hejust wanted to rape her and not kill her. Another Hutu came and told
the first Hutu that the Accused had authorized them to rape only Tutsi women and
girls, explaining that no decision had yet been taken concerning Hutu women who
were married to Tutsi. However, the first Hutu snatched the child the witness was
carrying, lowered his trousers, undressed the young woman and raped her. The other
attacker also raped her. The attackers then left when they heard a whistle. The
witness thought that she was raped because she was married to a Tutsi.le6

210. Defence WitnessesU A3, ZEZ, UHT, XW9, XW10, XWl, YCW UPT, NG4, NG2,
MQl, XWf 5 and XW13 testified, without further detail, that they never had any

' ' '  T. 30 July 2003, p.59.
r" T. 30 July 2003, p. 60,
t'r T. 6 August 2003, p. 8. The witness identified the Accusedc in cou: T. 6 August2OO3, pp.27 to28.
'eo T, 6 August 2003, pp. 7 to 9.
re5 T, 6 August 2003, pp. 10 to l1; p. 52; Exhibit No. Pl0.
re6 T, 6 August 2003, closed session, pp. 2l and 23.
1104-0068 (E) 5t
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knowf edge of .lhe bourgmeste instructing the rape of Tutsi, or of any rape committed
in their areas.'' '

3. Discussion

211. The Defence alleges that Prosecution Witness TAQ is not credible because of the
many contradictions between her.p^rior statements and oral testimony, and that her
account of events is not plausible.'"0 On this particular issue, the Defence argues that
the witness could have been mistaken about the Accused's voice and that, in any case,
her evidence was not corroboratedlee but was, quite on the contrary, contradicted by
Prosecution Witness TAX, who situated the Accused at Nyarubuye Parish at the same
time.

212. The Chamber recalls that it has already dismissed such Defence arguments as to the
contradictions in Witness TAQ's account. The Chamber finds that the contradictions
are minor and can be explained by the lapse of time.'""

213. The Chamber finds that the rvitness knew the Accused very well, because of their
relationship,2ol to be able to recognize his voice over the megaphone without seeing
him. The Chamber recalls that there is no provision in the Rules requiring
corroboration in such circumstances, and is persuaded that Witness TAQ's account is
credible because she was an eyewitness.

214. Lastly, the Chamber recalls it findings on the contradiction, pointed out by the
Defence202, between the evidence of Prosecution Witnesses TAQ and TAX. The
Defence makes a general allegation that Witness TAQ is not credible, and that her
account of events is implausible, without specifically challenging that aspect of her
evidence or pointing out any conhadiction therein. The Chamber reaffirms that
Witness TAQ is credible and her evidence reliable. The Chamber recalls its previous
reasoning on Witness TAQ's credibility.to3 In the Chamber's opinion, there is no
reason to believe that Witness TAQ's pregnancy during the events affected her
senses. The Chamber finds her account of events reliable. The Chamber also finds
Witness TAQ to be credible regarding her account of the acts of sexual violence
committed against her and other Tutsi women and girls.

215. Accordingly, the Chamber finds that, on 16 April 1994, around 9 a.m., the Accused,
who was driving around in Rubare cellule,Nyartbuye secteur, used a megaphone and
asked that Hutu young men that Tutsi girls had refused to mary should be looked for
so that the Hutu young men should have sex with the young girls, adding that "in the

'e7 T. I March 2004. p. 36. For each witness see: T. 6 October 2003, closed session, p. 28 (UA3), and p. 54
\zEZ)t T.'t October 2003, p. 12 (UHT); T. l3 October 2003, p. 13 (XW9), p. 28 (XWIO), and p. 55 (XWl)i
T. 6 ctober 2003, pp. 24 and 27 (YCW) and p. 60 (LIPT); T. 2l October 2003, p. I I (NG4), p. 25 (NC2), in
closed session, p. 70 (MQt); T. 17 November 2003, p. 24 (Xw13), closed session; T. l8 November 2003, p. 8
(xwl5).
i '3 T. I March 2004, pp. 31-32.
re" Defence Closing B rief, paras.496 et seq.
too See supra: paras. l4'1 et seq-
'" ' T. 29 July 2003, closed session, p.43.
'o' See tupra: pa"as. 162 et seq.
tot see tupra: paras. 147 et seg.
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event they fthe young girls] resisted, they had to be killed in an atrocious manner".204
Placed in context, and considering the attendant audience, such an utterance from the
Accused constituted an incitement d.irected at this group of attackers on which the
bourgmestre had influence. That is why, immediately after the utterance, a group of
attackers attacked Witness TAQ and seven other Tutsi women and girls with whom
she was hiding, and raped them. One of them, Chantal, died after her genitals had
been impaled with a stick, at the instigation ofthe Accused. Three ofthe young Tutsi
girls rvere led away forcefully.

216. The events recounted by Witness TAO are of two types in terms of evidence. On the
one hand, the rape allegedly committed against Witness TAO's wife aI Conseiller
Isai'e Karamage's house is hearsay, as the witness's wife told him this. On the other
hand, the rape committed against his wife in the ruins of his grandfather's house is
direct evidence because Witness TAO was an eyewitness to the event.

Zl7. As to the rape committed at Conseiller Isai'e Karamage's house, the Chamber finds
the witness to be credible because other witnesses testified that there were similar
incidents of rape at the same house, or at least that women and girls gathered there,
contrary to Defence argument that such evidence was not corroborated. Thus,
Prosecution Witness TAQ testified that a cellule official informed her that Tutsi
women and girls were invited to go and look for travel documents at the conseiller's
house, but that once the documents were issued, the Tutsi women and girls were
driven to the secteur oflice, where they were killed and thrown into a mass grave.2o5
Witness TBH also testified that a similar document was issued to a young Tutsi
woman who was allegedly killed later by attackers.206 It can be inferred from these
facts that the women and girls who had gathered at lhe conseiller's house were raped.

218. As to the rape and subsequent killing and of Witness TAO's wife in the ruins of his
grandfather's house, the Chamber finds that the witness is credible and his account of
events reliable, even without corroboration, because he was an eyewitness and the
circumstances of the events were peculiar, in particular, the relationship between the
witness and the victim ofthe rape and murder.

219. As to the evidence given by Witness TAP, the Defence alleges that the evidence is not
credible because the witness's account ofevents is contradictory and implausible, and
it was the first time during her testimony before the Chamber that she alleged that the
Accused20T raped her. Firs! the Chamber recalls that rejection of a new allegation
made during- a wimess's testimony before the Chamber does not affect other
allesations.'"" The Chamber finds that there is no contradiction between the witness's
prioi statement and her testimony as to the date of the rape, as she testified during
cross-examination that the time that had elapsed since the events did not allow her to
ascertain dates. The Chamber further finds that Witness TAP's account of events
seems to be plausible because of the peculiar circumstances of the events, a situation

'oo T. 29 July 2003, p. 62.

=u'.r.:o July zoo:. pp. 65 to 66.
' " ' T . 2 5  A u g u s L  2 0 0 3 .  p p .  l 6 1 o  1 7 . 4 1  4 2 . 5 1  a n d  5 4 .
'u7 Defence Closing Brief, paras.970-97 4.
1oB Gacumbisi, Decision of2 October 2003, para, 25, in which the Chamber reserved it discretion to make a
finding on the new allegations ofrape by Witness TAP.
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of extreme crisis in which the survival of certain victims may seem extraordinary.
Thus, the Chamber finds that Prosecution Witness TAP is credible as to her account
ofthe acts ofsexual violence committed against her and her mother.2oe

220. The Defence submits that Prosecution Witness TAS lacks total credibility by alleging,
on the one hand, that as a victim she cannot give a reliable account of events and, on
the other hand, that her evidence was fabricated by the Ibuka Association, as she
relied on the evidence of Defence Witness RDR.2r0 The Chamber finds that being a
victim of the events that occurred in Rrvanda in 1994 cannot automatically discredit a
witness's evidence in such a way as to exclude it. The Chamber recalls that many
victims have already contributed to the search for truth in judicial proceedings,
especially in proceedings before this Tribunal. Moreover, as to the specific allegation
thal lbuka fabricated evidence, the Chamber finds that that Witness RDR'S
evidencezrr fails to prove that. The Chamber also finds that Witness TAS is credible
and his account reliable.

221. The Defence also alleges that the utterances of the two attackers recounted by
Prosecution Witness TAS cannot be sustained because the witness testified that she
did not see the Accused himself instigate rape.2l2

222. The Chamber notes that Witness TAS, the rape victim, is Hutu and her husband Tutsi.
The Chamber finds that through the woman, it was her husband, a Tutsi civilian, who
was the target, Thus, the rape was part of the widespread attacks against Tutsi
civilians, as pleaded by the Prosecutor in paragraph 40 ofthe Indictment.

223. The Defence makes a general allegation that no Prosecution witness is credible,2l3
because they are either victims of the events of 1994 or accomplices and, therefore,
are either in jail or on conditional release. The Defence also alleges that their evidence
is not credible. Lastly, the Defence further affirms that the witnesses are not
credible2la because they alone knew of the rapes, whereas none^. of the Defence
witnesses called heard of rape, witnessed it or was a victim thereof."' The Chamber
has already had occasion to rule on such allegations each time it made a finding on an
individual witness. The Chamber reiterates its findings, and adds that the credibility of
Prosecution witnesses, who themselves were raped or witnessed rape, cannot be
impeached by the fact that Defence witnesses were not raped or did not witness rape.

4. Findings

224. Regarding paragraphs 21 and 39 of the Indictment, and in light of the evidence
admitted above, the Chamber finds that it is established that the Accused publicly
instigated the rape of Tutsi girls, by specifuing that sticks be inserted into their

t0'Thc Chamber recalls that it had ruled, in its Decision of 2 october 2003, that it $ould not make any finding
on the neu'allegations of rap€ by Witness TAP against the Accused, see J&p/a; para. 16.

:r0 Defence Closing Briel, para.6l5.
:rr T. 2l october 2003, p. 59, closed session. Defence witness RDR affirmed that a Tutsi lady told him tlat
Prosecution Witness TAS allegedly requested him to testify for the Prosecution against Sylvestre Gacumbitsi.

March 2004, p.53.
March 2004, pp.31,34 and 36.

March 2004, pp. 36 and 37.
Maxch 2004, pp. 20-21.
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genitals in the event they resisted. The Chamber finds that the rapes and other acts of
sexual violence recounted by Prosecution Witness TAQ, the consequence of the
instigation against Tutsi girls, is established.

225. Regarding paragraph 40 of the Indictment, the Chamber finds that acts of sexual
violence were part of a systematic and widespread attack against Tutsi civilians in
Rustmo commune during the events of April 1994. Although it is possible that many
rapes were committed in Rusumo commune, the evidence tendered covered only a
few cases of rape and acts of sexual violence. Thus, the Chamber cannot make a
finding on the widespread character ofsuch crimes. Nor can the Chamber find that the
Accused knew or had reason to know that such acts were being perpetrated because of
their widespread character. However, as the Chamber has already found that the
Accused instigated such acts ofviolence, he thereby clearly demonstrated his intent to
see them committed.

226, The Chamber finds that the rapes recounted by Prosecution Witnesses TAQ, TAO,
TAS and TAP are established.

227. In light of the closeness in time and space between the instigation by the Accused on
17 Aprll 1994 and the rapes committed against Witness TAQ and other women and
girls, the mode of commission of which amounted to instigation, the Chamber finds
that the rapes were a direct consequence of instigation. However, the Chamber is
unpersuaded that there is a sufficient nexus between such instigation and the other
rapes, the commission of which has been proved beyond a reasonable doubt.
Although it is true that Prosecution Witness TAS testified that an attacker told her that
he was acting in accordance with the Accused's instructions, the Chamber has not
found any evidence that this part ofher account is reliable.

228. With regard to paragraphs 20 and 37 of the Indictment, and in light of the evidence
adduced in respect of paragraphs 39 and 40 of the same Indictment, the Chamber
finds that the Prosecutor has established beyond a reasonable doubt that, from April to
JLtne 1994, in Rusumo commune, rapes ald other acts of sexual violence were
committed as part of a widespread and systematic attack against Tutsi civilians. The
Chamber finds that the Accused knew or had reason to klow that such rapes were
being committed because he instigated the attack against Tutsi civilians.

F. PARAGRAPHS 8,22.23AND24 OFTHE INDICTMENT (AUTHORITYOF
THEACCUSED)

l. Allegations

229. Paragraphs 8,22,23 and 24 of the Indictment allege that:

8. As bourEmestrc, Sylvestre Cacumbitsi exercised authority over his subordinates,
among whom can be counted: administrative personnel at the level of lhe commune, including
conseillers de secteur, rcsponsables de cellule and nyumbakumi; and the communal poJice. As
consequences ofhis public office as Doargmesr,'e ofRusumo comzrre and his membership in
the MRND politiaal party, Sylvestre Gacumbitsi also exercised authority o'ter gendarmes and
civilian militias in Rvsvmo commune.

I J
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( .  . . . )

22. From those hrst days of April 1994 through 30 April 1994, Sylvestr€ Gaaumbitsi
ordered, directed or acted in concert with local administrative officials in Kibungo prefecture,
inc1lu,ding bourgmestres and conseillers de secteur, to deny protection to civilian Tutsi
refugees and to facilitate attacks upon them by communal polioe, lnterahsm e, civiliat\
militias and local residents.

23- At all times matedal to this indictment Sylvestre Gacumbitsi failed to maintain public
order, or delib€rately undermined the public order, in districts over rvhich he exercised
administrative authority, in agreement with or in furtheralce of the policies of the MRND or
the Interim Government, knorving that those policies intended the destruction, in whole or in
par1, ofthe Tutsi.

24. Bv virtue of his positions of leadership of the MRND at\d lhe lnterahaml4e'
particularly as derived from his status as bourgmestrc of Rusumo, Sylvesfe Gacumbitsi
ordered or directed or otherwise authorized government armed forces, civilian militias and
civilians to persecute rap€ and kill or facilitate the killing of civilian Tutsi. By virtue of that
same authority Sylvestre Gacumbitsi had the ability and the duty to halt, prevent, discourage
or sanction persons that committed, or were about to commit, such acts, and did not do so, or
only did so selectively.

2, Evidence

230, In the case of The Prosecutor v, Jean-Pdul Akayesu, Expert Witness Alison Des
Forges gave evidence on the local administrative stnrcflre of Rwanda, including the
powers ofthe bourgmestre, and the history of Rwanda. In the instant case, the expert
witness also gave evidence on the history of Rwanda, notably with regard to its
people from the 106 century to colonization, and the evolution of social groups that
became ethnic groups, before addressing the^.specific issue of the powers and
authority of rhe bourgmestre in Rwanda in 1994.''"

231. The expert testified that the bourgmeste plays in his commune a historically
important role, attributable to the one-party system and the fact that not only is the
bourgmestre appointed by the President of the Republic, but he is also the party's
local leader. The introduction of a multiparty system reduced the importance of the
local bourgmestre's role without abolishing it. First, the bourgmestre was no longer
necessarily the local political leader, as each party now had its own leader. Second,
the nationll political situation had, to some extentr affected the bourgmestre's
authority.''' Thus, the relationship between the bourgmestre and the President of the
Republic was not as cosy as before. Therefore, rvhen the bourgmestre was not from
MRND, he was not perceived as the President's man, although he was still the local
representative of a national political leader.

232. The expert witness testified that the importance of the bourgmestre's role in his
commune resulted from his de jure and de facto authority. He was legally responsible
for implementing regulations adopted by the communal council (composed of
conseillers de secteur and the bourgmestre himself), and for maintaining law and
public order. He was also in charge of communal personnel, school enrolments and
distribution of land, and also had quasi-judicial authority to se.ttle civil disputes and
prosecute crimes and misdemeanors. He also performed the duties ofajudicial police

'?r6 T. 26 August 2003, pp. 35 to 43.
111 See Akoyew Judgment (TC), pafas. 58 to 60- See also Akayesu, T. l3 February 1997, pp. l0l to 105.
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officer.2l8. His direct authority over the communal police derived from his authority
over the forces of law and order. Such authority extended to the gerclarmerie in case
of emergency requiring requisitioning of gendarmerie units by the prdfet '''

However, details of the de facto powers were not given. The expert further testified
that such de facto powers could allow, for example, a bourgmestre to disobey a prdfet
who was hostile to the killings. withoJlt the prdfet being able to prevent the
bourgmesIre from attaining his objectives.""

233. In the instant case, the expert witness testified under cross-examination that the prifet,
a high-level civil servant, is still the bourgmestre's superior in the administrative
structure, and that the bourgmestre's importance in the commune is not affected in
any way as he can ignore the hierarchy. The witness also emphasized the
bourgmestre's power to distribute communal resources, including land, a crucial
prerogative in the socio-economic context of Rwanda. The witness further testified
that the bourgmestre was, permanently and locally, perceived by citizens as the
authority with the greatest influence on their daily lives.

234. The expert witness also testified that, in light of all his prerogatives, the
bourgmestre's authority at the local level was such that if a citizen was a victim of a
decision taken by the bourgmestre, or of measures imposed by him, it was nearly
impossible for the victim to have recourse to any remedy whatsoever. This was bome
out in his relations with the locally elected conseillers de secteur.

235. Under cross-examination the witness put things into perspective as to the status ofthe
prdfet by testifying that the immediate superior of the bourgmestre is the sous-prdJbt.
However, the witness explained that the presence of a sous-prifet did not really affect
the bourgmestre - prifet relafionship. The witness further explained that. politically,
the prdfet and sous-prdfet did not have the same influence."' Under cross-
examination, the expert conceded that there were notable differences between
commanes as to the powers and role of the bourgmestre, Such differences were
determined by a number of factors, including the duration of the bourgmestre's lerrr,
of office, local rivalries and the bourgmeslre's relationships with the President ofthe
Republic. The witness explained that such differences were not prescribed by law, but
rather resulted lrom the political reality of power."'

236, The expert witness testified that, in view of lhe bourgmestre's de jure and de JActu
powers, any targeted person would have little chance of survival were the
bourgmestre to participate in the massacres."'

237. Moreover, a number of witnesses testified about their perception of the importance of
bourgmestres. For example, Prosecution Witness TAO testified that Bourgmestre

2rB See llayesa Judgment,T. l2 February 1997, pp. 86 to 93.
21e T. See Akayesu Judgment (TC), paras. 6l to 71. As to quasi-judicial authority, see Akayesu, T . 12 February
1997, pp. 75 to 78. See also Afticles 57 and 58 ofthe Law of23 November 1963, as amended by Law No. 3ll91
of 5 August 1991, the provisions of whioh were read at trial by Counsel lbr the Defence.

2-20. See Akayesu, T.23 May 1997. pp.3l to 32.
"' T. 27 August 2003, pp. 8 to 9.
"'" T. 27 August 2003, p, 22.
"' T. 27 August 2003, p, 24.
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Sylvestre Gacumbitsi224 was the highest authority and most important person in 1994
inhis commune of Rusumo. The witness explained that Ihe bourgmestle was the local
MRND leader and, accordingly, presided over MRND activities in the commune. The
witness thus concluded that the Accused and his assistant, Edmond Bugingo, were
Interahamwe officials.22s Moreover, Witness TAQ testified that, as bourgmestre, the
Accused was responsible for security in the commune. Thus, at Nyarubuye Parish, the
witness and the other refugees were happy to see the Accused, thinking that he would
stop the Intelahamt e"6 from threatening them. The witness further testified that the
Accused led the attacks against the refugees at Nyarubuye Parish on 15 April 1994
and that the Interahamwe and communal police took parf'' in the attacks
Prosecution Witness TBH testified that the bourgmestle gave instructions and orders
to the conseillers on matters conceming their seiteurs.z2{ The witness also testified
that the Accused convened and chaired meetings during which he instructed
conseillers in his commune to kill Tutsi, The witness explained that the Accused had
authority over the communal police, that he was the conseillers' superior, and that he
failed in his duty to curb crime by not punishing those responsible for the
massacres."n The witness explained that that he did not think that a conseiller could
disregard Bourgmestre Sylvestre Gacumbitsi's230 instnrctions. Another witness,
Prosecution Witness TAC, testified that the bourgmestre was the most important
civil servant in Rusumo commune, while at the sous-prdfecture level, the most
important civil servant was the sous-prifet, Joseph Habimana, it being understood that
the sous-pr|fecture of Kirehe comprised tv,to communes, Rusumo and Rukira."'
Another witness, Prosecution Witness TBK, testified that he killed someone on the
Accused's instructions, because the bourgmestre was an authority he had to obey, for
fear of being killed232 himself. Lastly, Prosecution Witness TBI testified that he saw
communal policemen and a judicial police officer at the Gasenyi commercial centre
executing the orders of the Accused. The witness also testified that the communal
policemen and judicial police officer spoke respectfully of the bourgmeste and
referred to him as "His ExcelleLcy". The witness further testified that the police were
under the Accused's authority."'

238. The Accused testified that, as bourgmestre, he was chief executive of the commune.
He conceded that he exercised authority over communal employees, including the
communal police. who themselves were under the command of the communal
sergeant,234 

^

3. Discussion and tr'indings

t" T. 30 July 2003, closed session, p.48.
ttt T. 3t July 2003, p. 23.

"u T . 29 July zoo3, p. 52.
22' 't. 29 July 2003, pp. 53 to 54.
:'?3 T. 25 August 2003, p. l8 and pp. 20, 25 to 26.
: 'e T. 25 August 2003, closed session, pp.3l-32.
230 T, 26 August 2003, p. 17.
'?3r T. 4 August 2003, p. 9 ard pp. 23 to 25.
?r'?T, l9 August 2003, p. 47.
2r3 T, l8 August 2003, closed session, p. 37,
'?ra T. 24 November 2003, p. 20.
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239. The Chamber recalls its previous findings on the Accused's participation in meetings
and killings.

240. Alison Des Forges testified as an expert witness on the history of Rwanda. Her
evidence relates mainly to the administrative structure of Rwanda prior to the advent
of multiparty politics, and the powers of a bourgmeste prior to the events of April
1994. The Chamber finds that her evidence provides a basis for understanding the role
of a bourgmestre in the Rwandan society, as well as his relations with the communal
police, conseillers and ordinary citizens within the commune. Her evidence does not
show that the role of a bourgmestre changed considerably with the advent of
multiparty politics. The principal prerogatives of rhe bourgmestre seem to have lasted
until April 1994.

241. Based on the above-mentioned evidence and considering the Chamber's previous
findings, the Chamber finds that the Accused was an influential figure in his commune
of Rusumo. Ordinarily, he represented the central administration in the commune and,
as such, was its highest-ranking local administrative official. Moreover, he was
perceived as such by the local population, without mentioning that, in addition to his
role as bourgmeslre, he was the local MRND leader prior to the advent of multi-parfy
politics.

242. The bourgmestre had legal authority over communal workers and the communal
police, including communal sergeants. He was a superior vis-ir-vis the said communal
personnel. Moreover, he was specifically responsible for the maintenance of law and
otdet in the commune.

243. On the evidence tendered, the Chamber cannot find that the Accused had command
authority over the conseillers, gendarmes, soldiers and Interahamwe that were in his
commune at the time of the events under consideration. The law did not, per se, place
him in such a position. Although his responsibilities regarding the maintenance oflaw
and order afforded him the power to take legal measures that would be binding on
everyone in the commune, the Prosecution has not adduced any evidence that such
power placed him, pso facto, in the position of a superior within a formal
administrative hierarchy vis-d-vis each category ofpersons mentioned above.
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CHAPTER III: LEGAL FTNDINGS

244. In setting out its legal findings, the Chamber will rely on its factual findings set forth
in Chapter II.

245. The Indictment contains five counts. In its submissions, the Defence asserts that the
Prosecution charges Sylvestre Gacumbitsi mainly with genocide and, alternatively,
complicity in genocide and crimes against humanity (extermination, murder and
rape). The Defence further asserts that the Prosecution's constant effort to establish all
those crimes cumulatively clearly shows that the Prosecution is not sure of its case.
Thus, the Defence is ofthe opinion that the Chamber^ought to make a finding only on
the crime of genocide, and examine the other crimes"' only in the event of a negative
finding on the crime of genocide.

246. The Chamber finds that the five counts retained against Sylvestre Gacumbitsi, with
the exception ofthe first two (genocide and complicity in genocide), are cumulative
and not alternative. This results from the original English version of the Indictment,
which clearly shorvs the Prosecutor's intention to charge the Accused cumulatively,
and not alternatively, under Counts l, 3, 4 and 5. Far from being controverted, the
Prosecutor's initial intention rvas confirmed in his Pre-Trial Brief, opening statement
and closing argument. The Defence is aware of all this. Thus, the Chamber shall
enquire successively whether the Prosecutor has adduced evidence of Sylvestre
Gacumbitsi's responsibility under the different counts.

A. GENOCIDE AND REL./ITED OFFENCES

247 . The Accused is charged under Count I with the crime of genocide, and under Count
2, altematively to Count 1, with complicity in genocide.

248. The Chamber recalls that between I January 1994 and 17 July 1994, Rwanda was one
ofthe Contracting Parties to the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide, which it signed on 12 February 197 5.236

|' Statute and case law

249. Article 2 ofthe Statute provides as follows:

1. The Intemational Tribunal for Rwanda shall have the power to prosecute persons
committing genocide as defined in paragraph 2 ofthis Articl€ or of committing any
ofthe other acts enumerated in paragraph 3 ofthis Article.

2. Genocide means any ofthe following acts cammitted with intent to destroy, in rvhole
or in part, a national, ethnical, racial or religious group, such as:

(a) Killing nembers ofthe group;
(b) Causing serious bodily or mental harm to members ofthe group;

ttt Defence arguments, see T. I March 2004, pp.4l to 42.
2t6 Akayesu ludgment (TC), parc. 496: Kajelteli Judgment (TC), p$a.'744; Kam harda Judgment (TC),

para.576.
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(c) Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transfering children of the goup to another group

3. The following acts shall be punishable:

(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(e) Compliaity in genocide.

250. The mens rea of genocide is the specific intent (dolus specialis) described in Article
2(2) of the Statute as the "intent to destroy, in whole or in part, a national, ethnical,
racial or religious group".

251. The actus reus of genocide is found in each of the five acts enumerated in Article
2(2) ofthe Statute. In the case at bar, the Prosecutor focuses only on two ofthose acts,
namely, "killing members of the group" and "causing serious bodily or mental harm
to members of the group". The Chamber will, therefore, examine only those tlvo
items.

252. It is possible to infer the genocidal intent inherent in a particular act charged from the
perpetrator's deeds and utterances considered together, as well as from the general
context of the perpetration of other culpable acts systematically directed against that
same group, nohvithstanding that the said acts lvere committed by the same offender
or by others. Other factors, such as the scale of atrocities committed, their general
nature, in a region or a country, or furthermore, the fact of deliberately and
systematically targeting victims on account oftheir membership in a particular group'
while excluding members of other groups. can enable the Chamber to infer the
genocidal intent ofa patlicular act."'

253. Evidence ofgenocidal intent can be infened from "the physical targeting ofthe group
or their propertyi the use of derogatory language toward members of the targeted
groupt the weapons employed and the extent^of bodily injury; the methodical way of
planning, the systematic manner of killing"."" The notion of destruction of a group
means "the material destruction of a group either by physical or by biological means,
not the destruction of the national, linguistic, religious, cultural or other identity of a
particular group".23e In proving the intent to destroy "in whole or in part", it is not
necessary to establish that the perpetrator intended to achieve the complete
annihilation ofa group from every corner of^the globe. There is no numeric threshold
of victims necessary to establish genocide'"", even though the relative propo(ionate
scale ofthe actual or attempted destruction ofa goup, by any act listed in Article 2 of

237 Akayesu hdgment (TC). para. 5?3; ,\'lage rura and Others lodgment (TC), pat?, 663, Kajelijeli ludgment
(TC), paras. 804 to 805.
2r3 Kayishema and Rteindana Judgment (TC), para.93i Kajelijeli Judgment (TC), para. 86.
"'See ILC Repon (1996), para, 50; see also Senraz:a Judgment (TC), para, 315', Kayishema qnd Ru.indana
Judgement (TC), para. 95.
zao Semataa hsdgment (TC), para. 316.
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the Statute, is strong evidence to prove the necessary intent to destroy a group in
whole or in nart.24l 

'

254. Membership ofa group is a subjective rather than an objective concept. The victim is
perceived by the perpefiator of genocide as belonging to a $oup slated for
destruction,2o2 bul the determination of a targeted group must be made on a case-by-
case basis, consulting both objective and subjective criteria.2a3 Indeed, in a given
situation, the perpetrator, just like the victim, may believe that there is an objective
criterion for determining membership of an ethnic group on the basis.oJ an
administrative mechanism for the identification ofan individual's ethnic group."'

255. The case-law of the Tribunal shows that for a conviction of genocide to be entered
against a person charged with killing members of a group, the hosecution must
establish that the accused planned, ordered or instigated the killing, killed or aided
and abetted in the killing of one or several members of the group in question with
intent to destroy, in whole or in part, the group as such.'*" Evidence must also be
tendered to show either that the victim belonged to the targeted ethnical, racial,
national or religious group?4u or that the perpetrator of the crime believed that the
victim belonged to the said group.

256. For the accused to incur criminal liability, pursuant to Article 2(2)(b) of the, Statute,
he must have caused serious bodily or mental harm to members ofthe group."'

fq?s
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Genocide

257. The Chamber finds that during the period covered by the Indictment, Rwandan
citizens were individually identified according to ethnic groups, to rvit, Tutsi, Hutu
and Twa.2a8

258. The Chamber recalls that the phrase "destroy in whole or in part a[n] ethnic group"
does not impll,a numeric approacb. It is sufficient to prove that the Accused acted
with intent to destroy a substantial part of the targeted group."' In this instance. the
scale of the massacres and the fact that Tutsis were targeted, including in the
incitement by the Accused, are sufficient proofthereof.

259. In its factual findings, the Chamber extensively considered the actions and utterances
ofthe Accused. Thus, at the meeting of9 April, the Accused urged the conseillers de
secteul to instigate Hutu to kill Tutsi. Similarly, in the morning of 13 April at the

2at Kayishema and Ruzindana Judgment (TC), para. 93.
24.2- Rutanga Judgment (TC), para. 561 Musema Judgment (TC), para. 1611 Seman:a Jtdgment (TC), paxa. 317.
'"' Semawa ludgment (TC), para. 317.
zaa [n the instant case, Rrvanda in 1994, the existence ofan identity card mentioning the bearer's ethnic group
satisfies such criterion, See tb€ evidence ofExpert Witness Alison Des Forges on the existence ofsuch an
identity card mentioning the bearer's ethnic group: T. 26 August 2003, pp.43 to 44.
2at Akalvsu ludgment (TC), p.1ra, 473; Kajetijeli Judgment (.TC), paru. 757; Seman:a hdgment, pan.37'1.
206 Semarca Judgment, (TC), para. 319; ibid. para, 55, ibid. paras. 154 and l55i Rutaganda ludgment (TC),
p^aru.60, Kq)ishema and Ru:indana ludgment (TC), para, 99; Akayesu Judgment (TC), para. 499,
"' See infra:. para.291 to 293. See ILC Report ( 1996), para. 8.
'o' See supta: Chapter II, Parts B and C.
'?ae See ILC Report (1996), para. 8.



fq++
The fuoseculor v. Syh'estre Gacumbitsi, Cqse No. ICTR-2001-64-T

Nyakarambi market, on 14 April at the Rwanteru and Kanyinya trading centres, the
Accused made similar utterances to the population, and on 17 April, he instigated the
rape of Tutsi women and girls. Moreover, the Accused personally killed llurefu, a
Tutsi, thereby signalling the beginning ofthe attack on Nyarubuye Parish on l5 April
1994.250 The Chamber finds that at the time of the events in Rusumo coinnazre, which
events have been established in the factual findings above, Sylvestre Gacumbitsi had
the intent to destroy, in whole or in part, the Tutsi ethnic group.

260. Having found that the Tutsi constituted an ethnic group and that the Accused had the
intent to destroy the said group in whole or in part, the Chamber will now examine
whether the Accused committed any of the two acts enumerated in Article 2(2) undet
which he is charged, namely, killing members ofthe Tutsi group (Article 2(2)(a)), and
causing serious bodily or mental harm to memberc of the Tutsi group (A(icle
(2X2)O).

Killing memben of the group

261. The Chamber has already found that a substantial number of Tutsi civilians were
killed in Rusumo commune between 7 and 18 April 1994. In particular, the Chamber
found that the Accused killed Murefu, a Tutsi civilian, on l5 April 1994 in Nyarubuye
Parish. The Chamber also found that the Accused participated in the attack on
Nyarubuye Parish on l5 and 16 April 1994.?ir Lastly, the Chamber also found that on
17 April, Chantal, a young Tutsi girl, died as a result of the impalement of her
genitals, following the instigation ofthe Accused. The Chamber is persuaded that the
Accused played a leading role in conducting and, especially, supervising the attack'

262. The Chamber finds that during the period covered by the lndictment, Sylvestre
Gacumbitsi participated in the killing ofTutsi with the required genocidal inlent. The
Chamber shall now examine the form ofparticipation in such killings.

263. In the introduction to the allegations of genocide contained in paragraphs 1 to 25 of
the Indictment, the Prosecutor charges the Accused cumulatively under Article 6(l)
and (3) ofthe Statute, which read:

(l) A person who planned, instigated, ordere{ committed or otherwise aided and abetled
in th€ planning, preparation or execution ofa crime refened to in Articles 2 and 4 ofthe
present Statute, shall be individual)y tesponsible for the crime.

( . . .  )

(3) Thc faat that any ofthe acts refeffed to in Articles 2 and 4 ofthe present Statute was
committed by a subordinaie does not relieve his or her superior of criminal responsibility if he
or she knerv or had reason to know that the subordinate was about to aommit such acts or had
done so and the superior l'ailed to take the necessary and reasonable measues to prevent such
acts or to punish the perpehators thereol'.

264. The Indictment charges the Accused with criminal responsibility under Article 6(l) of
the Statute by virtue of his affirmative acts in "ordering, instigating, commanding,

"o See supra. Chapter II, Parts B and C.
ttt.See supra: Chapter II, Par1C.
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participating in and aiding and abetting the preparation and execution of the crime
charsed.""'

265. The Indictment charges the Accused with criminal responsibility under Article 6(3) of
the Statute by virtue of his "actual constructive knowledge ofthe acts or omissions of
soldiers, gendarmes, communal police, Interahamue, civilian militia and civilians
acting under his authority, and his failure to take necessary and reasonable measures
to stop or prevent them, or to discipline and punish them, for their acts in the
preparation and execution ofthe crime charged".

266. These two forms of responsibility cannot be charged cumulatively on the basis ofthe
same set of facts. ln case of cumulative charging, the Trial Chamber will retain only
the form of responsibility that best describes the Accused's culpable conduct.

267. Article 6(1) ofthe Statute reflects the criminal law principle that criminal liability is
incuned by individuals who participate in and contribute to the crime in various ways
according to the five forms of participation covered by Article 6(1) ofthe Statue. "'
In the original English version ofthe Indictment, the Prosecutor pleads such forms of
participation like ordering, instigating, commanding, participating in and aiding and
abetting in the preparation and execution, which do not exactly tie in with the
statutory provisions, Of such forms, only the last two - commanding and participating
in, and aiding and abetting in the preparation and execution - are not set forth in the
Statute ofthe Tribunal, and it is incumbent upon the Chamber to throw moie light on
their significance.

268, "Commanding", as a form of participation corresponds rather to the form of
participation expressed in "ordering", as used in the Statute, taking into account the
ordinary meaning of the term. Hence, the Chamber holds that this form of
participation has been doubly pleaded.

269. The form "participating in and aiding and abetting in the preparation and execution"
appears to encompass two propositions: first, "participating in the preparation and
execution" and second, "aiding and abetting in the preparation and execution". The
first proposition corresponds to two forms of participation contemplated by the
Statute: first of all, planning, which is the result of "participating in the preparation",
and secondly, committing, which is inferred from "participating in the execution".
Moreover, with respect to the first proposition, the Chamber finds that the Accused is
charged in th^e- Prosecutor's Pre-Trial Brief, under the heading "Genocide", with acts
of nlannins."" The Chamber also finds that the Indictment contains factual
allegations 

-sustaining 
^the charges of preparing, planning and organizing preferred

against the Accused.255 With regard to the form "aiding and abetting in the

?t2.The English version of the Indictment reads: "Pursuant to Article 6(1) of the Statute: by vidue of his
affirmative acts in ordering, instigating, commanding, paxticipating in and aiding and ab€tting the preparation
and execution ofthe crime charged",
253 Semarra Jtdgment (TC), para. 377; Kayishema and Rwindana Judgment (AC), para. 185;, Musema
Judgment (TC), para. ll4i Rutagqnclq Judgment (TC), para. 33', Kayishema and Ruzindar'ta lrdgment (1'C),
paru. l96a Akavsu Judgnent (TC), para, 473, Kcielijeli lvd,Ement (TC), para. 757.
2sa Prosecutor's Pre-Trial Brief. para.3.35.
2s5 lndictment of 20 June 2001, paras. 4 to 7, 9 and 11.
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preparation and execution", it should be noted that aiding and abetting are pleaded at
the planning and execution phases of the crime in conformity with the Statute under
which, altematively, this form of responsibility covers three stages of the crime,
namely, planning, preparation and execution.

270. Pursuant to Article 6(1), the Prosecutor charges Sylvestre Gacumbitsi with planning,
instigating, ordering, committing, and aiding and abetting in genocide. The Chamber
will examine each of these forms of participat\on seriatim.

271. Planning presupposes that one or more person cont-emplate the commission of a crime
at both its preparatory and execution phases."o On 9 April 1994, Sylvestre
Gacumbitsi, as bourgmestre of Rusumo commune, convened a meeting of conseillers
de secteurs and instructed them to organize meetings at the secteur level between 9
and 12 April, without the knowledge of Tutsi, and to incite Hutu to kill Tutsi' On
10 April 1994, Sylvestre Gacumbitsi, together with communal policemen, received
boxes of weapons at the Kibungo gendarmerie camp, and had the boxes delivered to
variovs secteurs. On 11 April, Sylvestre Gacumbitsi met successively with Majors
Ndekezi and Nsabimana, as well as with Interahamwe leader Cyasa, Together, they
travelled to several areas in Rusumo commune on I I April 1994. The Accused then
visited several secteurs in Rusumo on 12 April 1994 to check whether the conseillers
had held such meetings with the local population. The same day, he met the local
CDR leader, Andrd, in Gasenyi and reiterated his request of 10 April, namely, not to
let people flee to Tanzania.257

272. In tlre morning of 13 April 1994, at the Nyakarambi market, the Accused, using a
megaphone, addressed a crowd of about a hundred people who had assembled at his
request. He issued various instruotions and asked the crowd not to let anyone escape.
The instructions were directed at the Hutu majority and aimed at preventing Tutsi
lrom escaping from the attacks, and preparing Hutu to eliminate Tutsi.

273. On 14 April 1994, aI the Rwanteru trading centre, the Accused addressed about a
hundred people and urged them to arm themselves with machetes and participate in
the fight against the enemy, stressing that all the Tutsi had to be driven away. After
his speech, the Accused drove towards Kigarama, followed by some ofthe people. In
Kigarama, the attackers attacked the house and property ofa Tutsi called Callixte, and
also looted the prcpeny of other Tutsi. Led by Juv6nal Ntamwemizi, who was
identified as the Accused's representative, another group, composed of people who
had also listened to the Accused's speech in Rwanteru, attacked the property of a
Tutsi called Buhanda.

274. The Chamber finds that these attacks resulted from the instigation stined up by the
Accused at the Rwanteru trading contre: the Kigarama attack took place under his
direct supervision, while Buhanda's house was attacked under the supervision of his
representative.

"u ICTY, Blrfikii ludgment (TC), pam. 3 86:' Musema ludgment (TC), para. I l9; lfslefl Judgment (TC),
oara.480.
1t' See supra, Chapter II. Part B. This reference is also relevant to subsequent factual findings.
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275. In the aftemoon of 14 April 1994, the Accused, together with some armed communal
policemen, went to the Kanyinya trading centre, where he told a group of a dozen
people: "Others have already completed their work. Where do you stand?". Soon after
he left, a group of attackers set up and led by two demobilized soldiers, Nkaka and
Sendama, started attacking Tutsi targets.

276. On 14 April 1994, after addressing the crowd at the Kanyinya commercial centre, the
Accused, still accompanied by communal policemen, went to the Gisenyi commercial
centre, where he addressed about 40 people, mainly Hutu. The Accused urged them to
kill the Tutsi and throw their bodies into the River Akagera. He also asked boatmen to
remove their canoes from the river to prevent the Tutsi from using thgm to cross the
river.

277. Furthermore, the Accused met rvith various political and military officials, notably
Colonel Rwagafirita from whom he received boxes of weapons that he had unloaded
in various areas of the commune.

278. All such facts amount to acts of preparation for the massacres of the Tutsi in Rusumo
commune. Sylvestre Gacumbitsi's involvement leads the Chamber to find that he
planned the murder of Tutsi in Rusumo comrzune in April1994.

2lg. ''lnstigating" involves promptin-g another person to commit an offence.25t^ InstigaLing
need not be direct and public."' For it to be a punishable offence. proofr"' is required
ofa causal connection between the instigation and the actus reus of the crime. In this
particular case, the Accused, at various locations, publicly instigated the population to
kilt the Tutsi. For example, the Accused made speeches at the Rwanteru commbrcial
where, following his instigation, those who listened to his speeches participated.
shortly after, in looting property belonging to the Tutsi and in killing the Tutsi."'

280. The Chamber finds that Sylvestre Gacumbitsi incited the killing of Tutsi in Rusumo
commune in April 1994.

281. "Ordering" refers to a situation where an individual in a position^o^f authority uses
such authority to compel another individual to commit an offence.'o' On this issue,
the two ad hoc Tribunals have ruled differently. One has held that ordering implies
the existence of a superior-subordinate relationship between the individual who gives
the order and the one who executes it.'"' The other has held that ordering does not
necessarily imply the existence of such a formal superior-subordinate relatioinship.26a

282. The Trial Chamber is of the opinion that the issue must be determined in light of the
circumstances of the case. The authority of an influential person can derive from his
social, economic, political or administrative standing, or from his abiding moral

"" Kaieliieli Judgnent (Tc), para. 762; Bagilishena Jtdgment (TC), para. 30; l,t<ryesz Judgment (TC),
para.482.
ztn Seman:a Judgment (TC). para. 381;,4,tdle.ru Judgm€nt (AC), para. 478 to 482.
260 Bagilishema ludgment (TC), tbid
?6r See sapra: Chapter II, Part B.
262 Aknl,esu hdgment (TC), para. 483; rajelielt Judgment (TC), parc.763.
zui Sematra Jtdgment (TC), para. 382; rY/a8elzr.a and others Judgment (TC), para. 624.
2Q ICTY, Kordi' and Ce*ez, ]udgment (-TC), para, 388. See also Kajelijeli ludgment (TC), para. 763.
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principles. Such authority may also be de jure or de facto. When people are
confronted with an emergency or danger, they can naturally tum to such influential
person, expecting him to provide a solution, assistance or take measures to deal with
the crisis. When he speaks, everyone listens to him with keen interest; his advice
commands oveniding respect over all others and the people could easily see his
actions as an encouragement. Such words ard actions are not necessarily culpable, but
can, where appropriate, amount to forms of participation in crime, such as
"incitement" and "aiding and abetting" provided for in Article 6(l) of the Statute. In
certain circumstances, the authority ofan influential person is enhanced by a lawful or
unlawful element of coercion, such as declaring a state of emergency, the de facto
exercise ofan administrative function, or even the use ofthreat or unlawful force. The
presence ofa coercive element is such that it can determine the way the words of the
influential person are perceived. Thus, mere words of exhortation or encouragement
would be perceived as orders within the meaning of Article 6(1) referred to above.
Such a situation does not, ipso facto, lead to the conclusion that a formal superior-
subordinate relationship exists between the person giving the order and the person
executing it. As a matter of fact, instructions given outside a purely informal context
by a superior to his subordinate within a formal administrative hierarchy, be Ihey de
jure or de focto, would also be considered as an "order" within the meaning of Article
6(l) ofthe Statute.

283. The Chamber recalls its factual finding that Sylvestre Gacumbitsi had superior
authority only over the communal police.265 The Prosecution failed to show that he
also had superior authority over the conseillers, Inlerahamwe, gendarmes or any other
persons who participated in the attacks. Moreover, the Prosecution failed to
demonstrate that, in the absence ofa formal superior-subordinate relationship between
the Accused and the population and attackers, the circumstances of the case suggest
that the Accused's words of incitement were perceived as orders within the meaning
of Article 6( 1) ofthe Statute.

284. Accordingly, the Chamber finds that Sylvestre Gacumbitsi ordered communal
policemen who were present at Nyarubuye Parish on 15 April 1994 to kill the Tutsi.
On the evidence adduced, the participation ofthose policemen in the massacre was a
direct consequence of the orders given by the Accused. Thus, the Accused incurs
liability, pursuant to Article 6(1) of the Statute, for having ordered them to so
participate in those crimes.

285. Committing refers generally to the direct and physical perpetration of the crime266 by
the offender himself. In the present case, the Accused killed Murefu, a Tutsi. The
Chamber therefore finds that he committed the crime of genocide, within the meaning
of Article 6(l) ofthe Statute.

286. Aiding and abening constitute a more complex form of participation.26T Aiding
means assisting or helping another to commit a crime. Abetting means facilitating,

265 See slpra: Chapter II, Part F.
266 Kayishema and Razindana Jldgment (AC), pafa. 187; ICTY, Iadi.'Judgment (AC), para. 188; ICTY,
Kunarac and Othets Judgment (TC), para.390; Semanza Iudgnent (TC), para. 383.
161 .Semarca Judgrnent (TC), para. 384, Akaysu ludgment (TC), para, 484.
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advising or instigating the commission of a crime.268 In this case, the Accused, on
several occasions, drove the attackers in a convoy, with the vehicle which he was in
always loading the convoy. The attackers were transported in communal vehicles, the
use of which the Accused was in a position to prevent. That the Accused was leading
the convoy is sufficient proofthat he consented to the use of such vehicles. Lastly, the
Accused was present throughout the attack on the Tutsi in Rusumo. The Accused was
afso at Nyarubuye Parish on 15 April, and in the vicinity of the parish on 16 and 17
April 1994.26e The Chamber therefore finds that Sylvestre Gacumbitsi aided or
abetted in the perpetration of the massacres, thereby encouraging the commission of
the crime of genocide in Rusumo commune in April 1994.

287. The Chamber finds that the requisite specific intent to establish genocide is in itself
evidence of the Accused's intention to participate in the commission of such acts of
genocide.

288. In the light ofthe foregoing, the Chamber finds Sylvestre Gacumbitsi responsible for
planning, instigating, ordering the communal police, committing and aiding and
abetting in the kilting of members of the Tutsi ethnic group, as part of the scheme to
perpetrate the crime ofgenocide.

289. In paragraph 25 of the Indictment, the Prosecutor also charges the Accused with
conspiring v/ith others, participating in the planning, preparation or implementation of
a common plan, strategy or scheme aimed at exterminating the Tutsi, through his own
acts, or through people whom he helped, or through his subordinates, whose acts he
knew and approved of. The Prosecution seems to allege that the Accused participated
in a joint criminal enterprise. However, the Chamber cannot make a finding on such
allegation since it was not pleaded clearly enough to allow the Accused to defend
himself adequately. The Prosecution also seems to allege that the Accused
participated in a conspiracy, a form of commission of the crime of genocide (Article
2(3Xc) ofthe Statute). Again, the Chamber cannot make a finding on such allegation
because the Indictment contains only the counts of genocide and complicity in
genocide. In the same paragraph, the Prosecution further alleges that the Accused
planned, ordered, or aided and abetted, the commission of genocide. However, the
Chamber has already made a finding on this mafter. Lastly, the Prosecution alleges, in
the alternative, that the Accused is responsible for the actions of his subordinates, i.e.
he is so responsible pursuant to Article 6(3) ofthe Statute.

290. Since the Chamber has found the Accused liable under Article 6(1) ofthe Statute for
perpetrating genocide against the Tutsi in Rusumo commune in April 1994, the
Chamber does not deem it necessary, given the similarity ofthe acts charged, to find
whether he also incurs criminal responsibility under Article 6(3) ofthe Statute.

263 Ntqkit timana ludgment (TC), para. 78'1:Akayesu ludgment (TC),. para. 484j Kdjelieli lltdgme t ('lC),
para.765.
'on See supra: Chapt€r Il, Part C.
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Causing Serious Bodily or Mental Ham to members of the Tutsi Elhnic Group

291,. Serious bodily harm means any form of physical harm or act that causes serious
bodily injury to the victim, such as torture and sexual vio_lence. Serious bodily harm
does not necessarily mean that the harm is irremediable.2To Similarll', serious mental
harm can be construed as some type of impairment of mental faculties, or harm that
causes serious injury to the mental state of the victim.'"

292. With regard to paragraph 21 of the Indictment, the Chamber has already found that
the Accused publicly instigated the rape ofTutsi women and girls, and that the rape of
Witness TAQ and seven other Tutsi women and girls by attackers who heeded the
instigation was a direct consequence thereof. The Chamber finds that these rapes
caused serious physical harm to members of the Tutsi ethnic group. Thus, the
Chamber finds that, as to the specific crime of serious bodily harm, Sylvestre
Gacumbitsi incurs responsibility for the crime of genocide by instigating the rape of
Tutsi women and girls.

293. Accordingly, the Chamber finds Sylvestre Gacumbitsi GUILTY of GENOCIDE,
pursuant to Article 2(3)(a) and (b), as charged under Count I of the Indictment.

3. Cornplicity in Genocide

294. Count 2, complicity in genocide, is an altemative to Count l, genocide, and is based
on the same factual allegations contained in the Indictment.

295. Since the Chamber has already found the Accused guilty under Count I pursuant to
Article 2(3)(a) and (b) ofthe Statute, the Chamber will not make a finding on the
COUNT OF COMPLICITY IN GENOCIDE provided for in Article 2(3Xe) of the
Statute. Count 2 is therefore DISMISSED.

CRIM ES AGAINST H UMANITY

Common elernents

296. Article 3 ofthe Statute provides as follows:

The lntemadonal Tribunal for Rwanda shall have the po$er to prosecute persons responsible
for tlle following crimes rvhen committed as part ofa r.r'idespread or systematic attack agailst
any civilian population on national, political, ethnic, racial or religious grounds:

(a) Murder;
(b) Extermjnationi
(c) Enslavement;
(d) Deportation;

x'o Akayesu ludgrnent (TC),paft. 502, Kafishemq and Ruzindana Judgment (TC), para. ll0 Semanza Judgment
(TC), paras. 320 to 321.
"' See ILC Report (1996), para. 14, under Article 17 ofthe Draft Code ofCrimes. Bodily harm is defined
fterein as "some type ofphysical injury", while mental harm is defined as "some t,?e of impairment ofmental
faculties".

B.
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297 , Article 3 of the Statute relating to crimes against humanity contains a common
element that is applicable to all the acts enumerated therein. The commission of any
ofthese acts by an accused would not constitute a crime against humanity unless the
Chamber found that it was committed as part of a widespread or systematic attack
against any civilian population on national, political, ethnic, racial or religious
grounds.

298. The concept of "attack", within the meaning of Article 3 of the Statute, may be
defined as an unlawful act. event. or series of events of the kind listed in Article 3(a)
througlr (i) of the Statute.272 This is the accepted definition in the Tribunal's case
Iaw.'''

2gg. The attack must be widespread or systematic.2Ta The concept^of "widespread" attack
refers to the scale of the attack and multiplicity of victims.''' The attack must be
"massive or large scale, involving many victims".276 The concept of "systematic"
attack, within the meaning of Article 3 ofthe Statute, refers toa deliberate pattem of
conduct, but does not necessarily include the idea of a plan.'" The existence of a
policy or plan may be evidentially relevanl in that it may be useful in establishing
that the attack was directed against a civilian population and that it was widespread or
systematic. However.-the existence of such a policy or plan is not a separate legal
element of the crime.''"

300. The attack must be directed against a civilian population. The presence of certain
individuals within the civilian population who do not fall within the definition of
civilians does not deprive the popuiation of its civilian character.2?e

301. The attack against the civilian population must have been carried out on
discriminatory grounds, that is, on "national, political, ethnical, racial or religious
grounds". This provision is particularly relevant as it allows the Tribunal to exercise
jurisdiction only over a restricted category of crimes.z8o Acts committed against

lL{6+
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Imprisonment;
Torture;
Rapei
Persecutions on political, racial and religious grounds;
Other inhumane acts.

''' Semanza htdgment (TC), para. 327
ttt Musema Judgment (TC), para. 205; ,RrlaEanda Jud1ment (TC), parc- 70 ; Akayesr Judgment (TC), paxa. 581.
tto Although both versions are equally authentic, the French and English versions differ on this point. The
"widespread" and "systematic" aomponents in the nature of the attacks are cumulative in the French version
("s),ttdmatique et g|neralisi'), u,hile any of those compoDents suffices in the English version ("rvidespread or
systematic"). In practice, ICTY and ICTR prefer the English version, which is in conformity $'ith intemational
customary law. See ILC Repod (1996), paxas. 3 to 4 under Article 18 (crimes against humanity) of the Draft
Code ofCrimes.
t" S"^ooa Judgment (TC), pa'?'. 329; Nb,itegetq Judgment (TC), para. 439, l,taxslt Judgment (TC),
p-ara.580.
''-' Niyitegeta Jsdgment (TC), para. 439; Makirutimand Judgment (TC), para. 804,
" Seman:a Judgment (TC). para. 129.
t'.' !bid., citing Kunarac and others, Jrdgmenr ( lc), para. 98.
''' Akayesu Judgnent (TC). para. 582.
"o Akayesu J'tdgment (TC). paras. 464 to 565.
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persons not falling within the discriminatory categories may nevertheless constitute
acts falling within the jurisdiction of the Tribunal if the perpetrator's intention in
committing such acts was to support or further the attack on the group discriminated
againsl on any ofthe enumerated grounds."'

302. Lastly, the accused must have acted with knowledge of the broader context of the
attack, and with knowledge that his act formed part of the widespread and systematic
attack against a civilian population.'"'

303. The Chamber has already found that there were attacks against Tutsi refugees in
Nyarubuye Parish during three consecutive days, from 15 to 17 April 1994. Hutu
refugees at the parish had been asked to separate themselves from t}te crowd, thus an
indeterminate number of them were saved from the aftack. Many Tutsi were killed
there. After the first attack on the parish on 15 April 1994, the attackers returned there
the following day, and the day after, to finish off survivors. Between 7 April and 18
April 1994, other Tutsi were killed or subjected to attacks and acts of discrimination.
Tutsi refugees and Tutsi inhabitants of Rusumo commune were attacked and their
property looted. On 13 April 1994, the Accused expelled his tenants, Tutsi women,
knowing that by so doing he was exposing them to the imminent risk of being
targeted by Hutu attackers. The utterances and actions of the Accused at the meeting
of 9 April 1994, and during the public meetings he held on the days preceding the
attack on the parish, demonstrate the systematic nature of the attack. Weapons were
assembled in preparation for the attacks. The Accused conferred daily with military
officials to coordinate actions to be undertaken. He travelled to various locations in
Rusumo commune disseminating his instructions. Once the population was mobilized,
it started attacking Tutsi in different locations, but the most serious attack - the attack
on the parish. - occurred after reinforcements had come from a group of
Interahamwe.'o'

304. The Chamber finds that the Accused's instructions to the attackers contained a
discriminatory element, which prevailed during the attacks and in the selection of
victims.

305. Although Article 3 of the Statute does not require evidence of a widespread and
systematic attack against a civilian population, the Chamber deems it appropriate in
this case to make findings in that regard, so as to better reflect the circumstances and
context ofthe attack against the Tutsi in Rusumo in April 1994.

306. The said attacks, which were carried out by groups of attackers, were directed against
numerous victims, on the ground that they belonged to the Tutsi ethnic group. The
victims were attacked particularly in their areas o^f.residence or in places where they
had sought refuge. Tutsi families were decimated.'"" The Chamber therefore finds that
a discriminatory, widespread ard systematic attack was carried against a group of
Tutsi civif ians during the month of Aoril 1994 in Rusumo commune.

'r' Kaiel4eli hdgment (TC), paras. 877 to 878; Semanza ludgment (TC), para. 331.
232 Semanza Judgment (TC), para. 332t Ntagerurq and Olreru Judgment (TC), para.698.
283 See.rapro: Chapter II, Part B, C and D.
234 See sapra: Chapter II, Part B, C and E,
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2, Crimes against humanity - extermination

307 . Count 3 of the Indictment charges the Accused with extermination as a crime against
humanity, pursuant to Article 3(b) of the Statute. The Prosecutor sets forth factual
allegations in support of the charge in paragraphs 4 to 16 and 26 to 30 of the
Indictnent, and submits that the Accused is criminally responsible pursuant to Article
6(l) and (3) ofthe Statute.

308. The Chamber finds that the factual allegations in support of the charge of
extermination are similar to those sustaining the charge of genocide, including the
massacre at Nyarubuye Parish on 15, 16 and 17 April 1994. The Chamber recalls that
during its deliberations on the crime of genocide, it found that the Accused incurred
criminal responsibility under Article 6(1) of the Statute for his leading role in the
massacres at Nyarubuye Parish. The Accused personally killed Murefu, a Tutsi
civilian, gave the signal for the massacre, and then instigated attackers to kill other
refugeos present at the parish.285

309. It is settled jurisprudence of this Tribunal that extermination, by its very nature, is a
crime that is directed against a group of ind^ividuals, but different from murder in that
it requires an element of mass destruction'"o that is not required for murder. "Large
scale" does not suggest a numerical minimum; it must be determined on case-by-case
basis using a common sense approach.287 ResponsiP-i.lity for a single or a number of
killings is insuflicient for a hnding o I extermination.'""

310. In the light of its previous factual findings, the Chamber is of the view that the high
numerical strength of the victims of the Nyarubuye Parish massacres supports a
finding of widespread killing. It is established that many persons of Tutsi and Hutu
origin had taken refuge in the parish on the days preceding the attack. Some witnesses
testified that there were several thousand refugees there. It is also established that
Hutu were asked to separate themselves from Tutsi during the massacre. The
massacre lasted several hours and the attackers returned to finish off survivors during
the following two days. Witness accounts show sufficiently that it was a large-scale
massacre that resulted in numerous deaths. The fact is corroborated by Prosecution
Witness Patrick Fergal Keane who, weeks later, ,u* rnuny .orpr.t."n

31 1. Considering the leading role ofthe Accused in preparing and launching the attack, as
well as his subsequent visits to the parish to instigate attackers to kill survivors, and
the fact that he supervised their actions, the Chamber does not doubt the Accused's
intention to participate in a large scale massacre in Nyarubuye.

285 See sapra: Chapter ll, Part C.
teu Akayesu ludgment (TC), para,591; Sernar:a Judgment (TC) , para.34O:, Nahimana and Others Jldgment
(TC), para. l06l.
'37 Bagilishema Judgm€nt (TC), para 87; Kqlir hema and Ruzindanq Judgment (TC), para. 142, Nahimans and
Orrers Judgment (TC), para. l06l,
'"r Semanza Judgmenl t'l C). psra. 340.
23e See szpra: Chapter II, Part C.
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312. The Chamber finds that the Accused had knowledge of such a widespread and
systematic attack against a civilian population in Rusumo in April 1994 because, at
the local level. he planned and led certain operations.'-"

313. The Chamber recalls that it has already made^a finding on the widespread and
systematic nature of the anacks against the Tutsi."'

314. In conclusion, the Chamber is satisfied beyond a reasonable doubt that the Accused
incurs individual criminal responsibility under Article 6(1) ofthe Statute for planning
extermination, inciting extermination, ordering communal policemen to exterminate
and aiding and abetting in the extermination of members of the Tutsi ethnic group in
Rusumo commune in April 1994.

315. Since the Chamber has found the Accused individually responsible under Article 6(1)
ofthe Statute for the extermination ofTutsi in Rusumo corzrz une in April 1994, it
deems it unnecessary to find whether the Accused is equally liable under Article 6(3)
of the Statute.

316. Accordingly, the Chamber finds the Accused GUILTY OF EXTERMINATION AS
CRIME AGAINST HUMANITY, as charged under Count 3 of the Indictment.

3. Crimes against humanity - murder

317. Count 4 of the Indictment charges the Accused with murder as a crime against
humanity, pursuant to Article 3(a) of the Statute. The Prosecutor's factual allegations
in support of this charge are contained in paragraphs 31 to 36 ofthe Indictment.

318. In the Indictment, the Prosecutor alleges that Sylvestre Gacumbitsi stabbed to death a
pregnant Tutsi woman and her mother-inlaw, and disembowelled the pregnant
woman to extract two foetuses. The Prosecutor also alleges that Sylvestre Gacumbitsi
killed a Tutsi woman and her three children, one of whom was Sylvestre Gacumbitsi's
godson; that he shot and killed two civilian Tutsi; that he ordered and or planned the
killing of children who had sought refuge at Nyarubuye Parish and, lastly, that he
expelled and ordered the k illing of his tenants."'

319, The Chamber recalls that no evidence has been tendered as to the allegations
contained in paragraphs 32 and 35 of the Indictment. As to paragraph 33, the
Prosecution rather adduced evidence on the murder on 14 April of Kanyogote, a
Tutsi, and his three children. The Chamber finds that this murder is different from that
charged. As to paragraph 34, the Chamber is not persuaded by the evidence adduced
on the murder of Mutunzi and Rukomeza at the Catholic Centre. Lastly, as to
paragraph 36, the Chamber is still not persuaded by Prosecution evidence that the
Accused incurs responsibility for the murder of Marie and Bdatrice, his tenants that he
expelled.

"o See supra: Chapt€f II, Parts B and C.
'n' see supra: paras. 303 to 306,
2e2 See sapra: Chapter II, Paxt D.
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320. Accordingly, the Chamber finds the Accused not guilty of MURDER AS A CzuME
AGAINST HUMANITY AS CHARGED in Count 4 of the Indictment.

4, Crimes against humanity - rape

321. The Chamber is of the opinion that any penetration of the victim's vagina by the
rapist with his genitals or with any object constirutes rape, although the definition of
rape under Article 3(g) of the Statute,r is not limited to such acts alone. The Chamber
has already found that Witness TAQ was raped at the same time as seven other Tutsi
women and girls; that the rapists either penetrated each victim's vagina with their
genitals or inserted sticks into them; that Witness TAO's wife was raped, with the
rapist penetrating the victim's vagina with his genitals; that Witness TAS was raped
in a similar manner, as well as Witness TAP and her mother. The Chamber finds that
all these acts fall rvithin the definition ofrape.

322. The Chamber reiterates its previous findings on the existence of a widespread and
systematic attack against civilians in Rusumo in April 1994.2e4

323. In its factual findings, the Chamber held, on the one hand, that the widespread and
systematic attack targeted specifically Tutsi civilians and, on the other hand, that
Prosecution Witnesses TAQ, TAP and TAS, the wife of Prosecution Witness TAO,
the mother of Prosecution Witness TAP, and seven Tutsi women and girls were all
raped, as testified toty Prosecution Witness TAQ. The evidence shows that all these
victims are civilians."'

324. The Chamber finds that these victims of rape were chosen because of their Tutsi
ethnic origin, or because oftheir relationship with a person ofthe Tutsi ethnic group,
which is the case rvith Prosecution Witness TAS. The Chamber finds that the order
given by the Accused to attackers to attack and select rape victims was discriminatory
in character.

325. Under such circumstances, the utterances made by the Accused to the effect that in
case ofresistance the victims should be killed in an atrocious manner, and the fact that
rape victims were attacked by those they were fleeing from, adequately establish the
victims' lack of consent to the rapes.

326. The Prosecutor submits that the Accused planned, instigated, ordered, committed or
otherwise aided and abetted in the planning, preparation or perpetration ofthe rape of
the above-mentioned victims.

327. The Chamber finds that the evidence adduced establishes that Sylvestre Gacumbitsi,
through his utterances, such as were heard by Prosecution Witness TAQ, also
instigated the rape of Tutsi women and girls. On her part, Prosecution Witness TAS
also testified that she heard those who raoed her sav that the Accused had ordered

'"' .4kayesu Judgment (TC), paras. 597to 598: ICTy, Kunorsc and Others, (AC), paras. 127 to t 3 3.
- itee Jurld: oaras. JUJ Io JUo,
2n5 See srrpra: Uhapter II, Part E. This reference is also relevant to the subsequent factual findings.
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them to rape Tutsi women and girls, but her uncorroborated hearsay evidence is not
such as to prove the involvement ofthe Accused.

328. The Chamber recalls that, immediately after the utterances made by the Accused
instigating the rape of Tutsi women and girls, while crossing the bridge behveen
Kankobwa and Nyarubuye secterru on his way to Nyarubuye, Prosecution Witness
TAQ and seven other Tutsi women and girls were raped by young men who, being in
the neigbourhood, heard the bourgmeste's instigation. The Chamber finds that the
rapes recounted by Prosecution Witness TAQ resulted directly from the instigation of
the Accused.

329. On the contrary, the Chamber finds no evidence establishing a link between the rape
ofProsecution Witness TAS and the possible utterances ofthe Accused and therefore,
the Accused cannot incur responsibility in that respect. The same applies to the rape
of the wife of Prosecution Witness TAO, and the rape of the mother of Prosecution
Witness TAP. However, the Chambers finds that these rapes are established as part of
the widespread and systematic attack against Tutsi civilians in Rusumo.

330. Pursuant to Article 6(1) of the Statute, the Chamber finds Sylvestre Gacumbitsi
criminally liable for instigating the rape of Witness TAQ and seven other Tutsi
women and girls, thereby also committing a crime against humanity.

331. As to the other forms of criminal participation, the Prosecution has not established
beyond a reasonable doubt that they are applicable to the Accused

332. Having found the Accused criminally liable, pursuant to Article 6(l) of the Statute,
for instigating others to commit rape in Rusumo c ommune in April1994, the Chamber
does not deem it necessary to enquire whether he is equally responsible pursuant to
Article 6(3) of the Statute, given the similarity of the acts charged and the lack
evidence of a superior-subordinate relationship between the Accused and the
perpetrators of the rapes.

333. Thus, with regard to Count 5, the Chamber finds Sylvestre Gacumbitsi GUILTY OF
RAPE AS A CRIME AGAINST HUMANITY.
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CTIAPTER IV: VERDICT

334. For the reasons set out in this Judgement, having considered all of the evidence and
the arguments, Trial Chamber III unanimously finds in respect of the Accused as
follows:

Count I (Genocide):

Count 2 (Complicity in genocide):

Count 3 (Crimes Against Humanity)
(Extermination):

Count 4 (Crimes Against Humanity) (Murder):

Count 5 (Crimes Against Humanity) (Rape):

GIJILTY

DISMISSED

GUILTY

NOT GUILTY

GUILTY

cr 04-0068 (E)
I  l r ans la t l on  cen r l r ed  b l  t he  L55 .  l (  lK  I
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CHAPTER V: SENTENCING

A. GENERAL PRINCIPLES GOVERNING DETERMINATION OF SENTENCES

335. The preamble to the United Nations Security Council resolution 955 establishing the Tribunal
emphasized the need to further the goals of deterrence, justice, reconciliation, and restoration
and maintenance of peace.

336. In deciding the sentence to impose on the Accused, the Chamber will take into account all the
factors likely to contribute to the achievement ofthe above goals. In view ofthe gravity ofthe
offences committed in Rwanda in 1994, it is of the utmost importance that the intemational
community condemn the said offences in a manner that will prevent a repetition ofthose crimes
either in Rwanda or elsewhere. The Chamber will also take into account reconciliation among
Rwandans to which, pursuant to the same resolution, the Tribunal is mandated to contribute.

337 . In accordance with Article 232e6 of the Statute and Rule 1012e7 of the Rules, in convicting
Sylvestre Cacumbitsi, the Chamber will take into account the gravity of the offences with
which he is charged, his individual circumstances, any aggravating and mitigating
circumstances, as well as the Tribunal's general sentencing practice, taking into account the
general practice regarding prison sentences in the courts of Rwanda. If need be, the Chamber
will give Sylvestre Cacumbitsi credit for any period spent in custody pending trial

B. AGGRAVATINGCIRCUMSTANCES

338. The Prosecution submitted, citing various decisions, that the term of life imprisonment should
be reserved for the most serious crimes and the most serious offenders, as is the case at
Dresent.298

tnu Article 23 ofthe Statute provides:
1. The penalty imposed by the Trial Charnber shall be limited to imprisonment. In determining
the terms ofimprisonment, the Trial Chambers shall have recourse to the general practice regarding
prison sentences in the courts ofRlvanda.
2. In imposing the sentences, the Trial Chambers should take into account such faotors as the
gravity ofthe offence and the individuai circumstancas ofthe convicted person.
3, In addition to imprisonment, the Trial Chambers may order the return ofany property and
pr_oceeds acquired by criminal conduct, including by means of duress, to their rightful owners.
'" '  Rule l0 lofthe Rules orovides:

(A) A person convicted by the Tribunal may be sentenced to imprisonment for a fixed term or
the remainder ofhis l i fe.

(B) ln determining fte sentenca, the Trial Chamber shall take into aocount the factors
mentioned in Anicles 23(2) ofthe Statute, as vell as such factors as:
(i) Any aggravating circumstances;
(ii) Any mitigating circurnstances, including the substantial cooperation lvith the
Prosecution by the convicted person belbre or after conviction;

The general practice regarding prison sentences in the courts of Rwanda;
The extent to which any penalty imposed by a cout of any State on the convicted person fbr the
same act has already been seryed, as referred to in Arlicle 9(3) ofthe same Statute.
(C) The Trial Chamber shall indicate whether multiple sentences shall be served

consecutively or concurrently.
(D) Credit shall be gi\'en to the convicted person for the period, ifany. during rvhich the

convicted person $,as detained in custody pendirg his surrender to the Tribunal or
pending trial or appeal.

'" Prosecution Closing Brief. paras. 419 lo 425. 416 and 437,
8 (E) ',17
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339. As to aggravating circumstances, the Prosecut;on pointed out the gr^avity of the crimes
committed in Rusumo, namely genocide and crimes against humanity.'-'for which it holds
Sylvestre Gacumbitsi responsible. The Prosecution also recalled the scale of the crimes
committed nationwide, that is "the killing of an estimated 500,000 Tutsi civilians in Rwanda in
a shofi span of 100 days", and the specific nature ofthe "the crime of crimes", genocide. The
Prosecution also recalled that the Accused was at the centre of the events that took place in
Rusumo commune, be it in terms of planning, incitement to commit crimes, or giving orders to
that effect.roo

340. The Prosecution then submitted that the commission of the crimes was premeditated. First, the
crimes committed in Rusumo were not isolated but were the result of logical planning and,
second, the Accused was the most senior govemment authority in the commune at the time. He,
therefore, knew that those crimes were being committed.3ol

341 . The Prosecution further submitted that the Accused's position as bourgmestre is an aggravating
circumstance, because he failed in his duties: first, he did not protect the civilians over whom
he had responsibility and autho^rity; second, he did not disassociate himself from the
govemment's genocidal policies.'u' Moreover, the hosecution submitted that the Accused
incurs superior responsibility under Article 6(3) ofthe Statute for the crimes committed by the
Interahqmwe, and under Article 6(l) ofthe Statute for the preparation ofattacks, distribution of
weapons and incitement to sexual violence.3O3 The Prosecution also submitted that the Accused
participated voluntarily in those crimes.30a

342. i-astty, ttre Prosecution submitted that the crimes were committed method ically.l0s lt pointed
out the predominant role played by the Accused in that regard,'uo and- further noted that the
Accused neither punished nor prevented the commission ofthe crimes.'u'

343. In response to the argument that the Accused did not dissociate himself from the govemment's
criminal policy, the Defence submitted that even Prosecution evidence shows that the crimes
were not committed in Rusumo in the immediate aftermath of the attack on the presidential
plane. The Defence further submitted that the Prosecution did not adduce evidence that the
Accused contacted members of the Interim Govemment between the time the presidential plane
was shot down and the time he left for exile. Moreover, criminals flom elsewhere, and
sometimes the refugees themselves, committed the crimes in Rusumo. Thus, the Defence
denies the existence of any form of premeditation and, above all criminal panicipation by the
Accused in the events that took olace in Rusumo in April 1994.'*

Finding

344. The Chamber finds that under Article 23(2) ofthe Statute, the gravity of the crimes committed
must be taken into account in determining sentence. Thus, the more heinous the crime, the
heavier the sentence will be. This interpretation of Article 23(2) underpins Prosecution

2ee lbid., pa'a.436,
\oo lbid., psxa. 43'7 -
tot lbid., para.438-
147 lbid., paft.44o-
ia1 lbid., parcs- 441 to 442.
iaa lbid., pefa. 443 and 445.
345 lbid.. paja. 446-
lou lbid., para.448.
toi lbid., parc.449 to 450.
r03 Defence Closing Brief,  paras, 1006 to 1019.
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submission that the maximum sentence is required for the most serious offenders. However, in
assessing the gravity ofthe offences of which the Accused had been found guilty, the Chamber
will also take into accounl the particular circumstance^s^-of the case, as well as the form and
degree ofthe participation ofthe Accused in the crimes.30e

345. In the instant case, the Chamber finds that the status of the Accused in April 1994, as
bourgmestre and the most important and influential personality of Rusumo commune, is an
aggravating circumstance, insofar as the Accused participated in the crimes committed and was
among the ringJeaders, in terms of planning the crimes, inciting their commission and
sometimes driving attaokers to the massacre sites. By so doing, he betrayed the trust t]lat t}le
people of his commune had placed in him. His active participation in the said crimes explains
why he could not take measures to prevent or to punish the perpetrators, when he had the
opportunity to do so. The seriousness ofthe crimes committed, particularly genocide, but also
the particularly atrocious rapes that some victims suffered, further constitute aggravating
circumstances.

C. MITIGATINGCIRCUMSTANCES

346. As an altemative to its plea for acquittal, the Defence made a general submission that in case of
a conviction; the Chamber has unfettered discretion to impose any sentence that would promote
the interests of justice.3lo

347. With respect to mitigating circumstances, the Defence submitted that some Tutsi were only
saved because of the intervention of Sylvestre Gacumbitsi, and that hiq family and legal
situation should be taken into account as a mitigating circumstance. The Defence pointed out
that the Accused is married and has six children; that his wife and children still live in harmony
with the people of Rusumo commune in Rwanda. The Defence submitted that a light sentence
would alleviate the suffering of his close family members who bear no responsibility for the
events,3l I

348. The Defence funher submitted that Sylvestre Gacumbitsi had a clean criminal record,3l2 having
never been convicted before, and a good reputation, as testified to by several Defence
witnesses.tt'

349. The Defence also submifted that Sylvestre Gacumbitsi had always been an exemplary
Bourgmestre, who knew how to administer his commune without resorting to ethnic
discrimination, and that he always had good relations with the people of his commune. The
Defence also stressed that Gacumbitsi always had Tutsi friends, including some long-time
ones, and that even Prosecution witnesses admitted that such was the case before April 1994.
Lastly, the Defence submitted that the peace that reigned in Rusumo, in the week following the
attack on President Habyarimana's plane, is evidence of the type of Bourgmestre the Accused
was. The Defence further submitted that the evidence showed that a number of people from
neighbouring communes took refuge in Rusumo at that time, and that when disturbances were
reported to the Accused, he had the perpetrators arrested.3l4

t'tn Semarca Judgment (TC), para. 555.
3ro T. I March 2004, p. 54.
r T. 1 March 2004, p. 54.
rD Defence Closing Brief, para. 1003.
rrr Defence Closing Brief, paras. 1004 to 1006.
rra Defence Closing Brief, para. 100?.
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350. The Prosecution submitted that Sylvestre Gacumbitsi could have benefited from mitigating
circumstances had he cooperated with the Prosecution in establishing the truth, or expressed
remorse for the events that took place in 1994.''' Moreover, the Prosecution submitted, on the
basis ofthejudgments rendered in the Kaielijelft' and Media311 cases, particularly in respect of
Hassan Ngeze, that the fact that some Tutsi were given shelter at the home of the Accused is
not a mitigating circumstance.3r8 Lastly, the Prosecution submitted that the scale and gravity of
the crimes committed militate against considering the family situation of the Accused as a
mit igat ing circumstance. ' ' '

351. ln response to the specific allegation gf lack of remorse, the Defence submitted that the
Accused, following his line of defence,"' could not express any such remorse for events for
which he is not responsible.

Finding

352. The Chamber finds that the work done by the Accused as Bourgmestre certainly constitutes a
mitigating circumstance, just like his conduct prior to April 1994. Such evidence was given by
Defence witnesses, including the Accused himself, and some Prosecution witnesses like
Witness TAW, who testified that the Accused was of good character and had good relations
with the Tutsi prior to the death of President Habyarimana. Furthermore, the Accused's family
still lives in Rwanda, and is on good terms with their neighbours from all ethnic groups.
However, these mitigating circumstances must be balanced with the aggravating circumstances
in determining sentence.

353. The Chamber finds that in the instant case, the Accused joined an ongoing process, and that he
was not involved over a long period of time in the preparation of the tragic events that took
place in Rusumo. Moreover, in requesting the maximum sentence for Sylvestre Gacumbitsi,
the Prosecution pointed to the scale of the crimes committed throughout Rwanda, and not in
Rlusumo commune alone. Lastly, the Chamber is not persuaded that the Accused had superior
responsibility over the perpetrators of the crimes committed in Rusumo commune in April
1994, with the exception of the communal policemen of Rusumo. Accordingly, the Chamber
cannot find that Prosecution submissions constitute aggravating circumstances.

D. SENTENCING NANGES

354. The Chamber has also taken into consideration the sentencing practice of ICTR and ICTY, and
notes that the sentence should, first and foremost, be commensurate with the gravity of the
offence. Persons found guilty of genocide or extermination as a crime against humanity, or
even ofthese two crimes, have received prison sentences ranging from l5 years' imprisonment
to life imprisonment. Secondary or indirect forms of participation are generally punished with
a lighter sentence. Georges Ruggiu, for example, received a 12-year sentence for incitement to
commit genocide after having pleaded guilty, whereas Elizaphan Ntakirutimana received a ten-

rrt Prosecution Closing Brief, para. 451,
3t6 Kajelieli Judgemeft (TC)-
3t1 Nahimana et al. Judgement (TC)
3rB Prosecution Closing Brief, para.425.
3rs Prosecution Closing Brief, para.456.
320 Defence Closing Brief, pafas, 1018 and 1019.
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year sentence for aiding and abetting the commission ofgenocide, with special emphasis on his
advanced age.

355. The Chamber has taken into account the general practice regarding sentences in ad hoc
Tribunals and the courts of Rwanda, as well as the mitigating arld aggravating circumstances
considered, and finds that it cannot impose an exemplary sentence on Sylvestre Gacumbitsi.

356. For the foregoing reasons, the Trial Chamber imposes a single sentence on Sylvestre
Gacumbitsi as follows:

THIRTY YEARS' IMPRISONMENT

357. The Chamber decides that the sentence shall be served in a State designated in consultation
with the Trial Chamber, and that credit shall be given for the period spent in custody pending trial.

358. The Chamber decides, furthermore, that the sentence shall begin to run from the day it is
pronounced. However, as soon as the notice of appeal is given, enforcement of the sentence shall be
stayed until the decision on the appeal has been delivered, the convicted person meanwhile remaining
in detention.

359. Done in Arusha, this l7'h day of June 2004, in French and English, the French text being
authoritative.

ISigned]

Andr6sia Vaz
Presiding Judge

ISigned]

Jai Ram Reddy
Judge

ISigned]

Sergei Alekseevich Egorov
Judge

ISeal ofthe Tribunal]
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ANNEX II: THE INDICTMENT

INTERNATTONAL CRIMINAL TRIBUNAL FOR RWANDA

Case No. ICTR-2001-64-I

THE PROSECUTOR
AGAINST

SYLVESTRI, GACUMBITSI

INDICTMENT

I. The Prosecutor ofthe Intemational Criminal Tribunal for Rwanda, pursuant to
the authority stipulated in Article 17 of the Statute of the Intemational
Criminal Tribunal for Rwanda (the "Statute ofthe Tribunal") charges:

SYL\'ESTRI, GACUMBITSI

with GENOCIDE; or in the altemative COMPLICITY IN GENOCIDE; and
EXTERMINATION, MURDER ANd RAPE AS CRIMES AGAINST
HUMANITY; offenses stipulated in Articles 2 and 3 of the Statute of the
Tribunal, as set forth below:

THE ACCUSED:

Sylvestre GACUMBITSI was bom in 1947 in Rusumo commune, Kibungo
prdfecture, Rwanda. During the period covered by this indictment, Sylvestre
GACUMBITSI was bourgmestre of Rusumo commune in Kibungo
prdfecture.

III. CHARGES and CONCISE STATEMENT OF FACTS:

Count l: GENOCIDE

The Prosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with GENOCIDE, a crime stipalated in Afticle 2(3)(a) of the
Statute, in thet on or between the dates of6 April 1994 and 30 April 1994 in Kibungo
prefecture, Rwanda, Sylvestre GACUMBITSI was responsible for killing or causing
serious bodily or mental harm to members of the Tutsi population with the intent to
destroy, in whole or in part, a racial or ethnic group;

89



tqqT
The Prosecutor 1). $)lvestre Gacumb si, Cese No. ICTR-2001-64-T

Pursuant to Article 6(l) of the Statute. by virtue of his affirmative acts in ordering,
instigating, commanding, participating in and aiding and abetting the preparation and
execution ofthe crime charged; and

Pursuant to Article 6(3) of the Statute. by virtue of his actual or constructive
knowledge of the acts and omissions of soldiers, gendarmes, communal police,
Interahamwe, civilian militia and civilians acting under his authority, and his failure
to take necessary and reasonable measures to stop or prevent them, or to discipline
and punish them, for their acts in the preparation and execution ofthe crime charged;

ot alternativel!,

Count 2: COMPLICITY IN GENOCIDE

The hosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with COMPLICITY IN GENOCIDE, a crime stipulated in Article
2(3)(e) of the Statute, in that on or between the dates of6 April 1994 and 30 April
1994 in Kibungo prdfecture, Rwanda, Sylvestre GACUMBITSI was responsible for
killing or causing serious bodily or mental harm to members of the Tutsi population
with the intent to destroy, in whole or in part, a racial or ethnic group, as follows:

Pursuant to Article 6(l) of the Statute; by virtue of his affirmative acts in ordering,
instigating, commanding, participating in and aiding and abetting the preparation and
execution ofthe crime charged, in that:

Concise Statement of Facts for Counts I & 2:

1 . Between 1 January and 3l December 1,994, citizens native to Rwanda were
severally identified according to the following ethnic or racial classifications:
Tutsi, Hutu and Twa.

2. Betrveen 1 January 1994 and 17 JuIy 1994 there was a state of non-intemational
armed conflict in Rwanda

3. Following the death of Rwandan President Juvdnal Habyarimana on 6 AprtI 1994
and resumption of civil hostilities in the non-intemational armed conflict on the
following day. a newly installed Interim Govemment of 8 April 1994 launched a
nationwide campaign to mobilize government armed forces, civilian militias, the
local public administration and common citizens to fight the Rwandese Patriotic
Front (RPF), a predominantly Tutsi politico-military opposition group.
Govemment armed forces and, Interahamwe militias specifically targeted
Rwanda's civilian Tutsi population as domestic accomplices ofan invading army,
ibyitso, or as a domestic enemy in their own right. Under the guise of national
defense, ordinary citizens of Rwanda, primarily its Hutu peasantry, were enlisted
in a nationwide campaign of looting, pillaging, murder, rape, torture, and
extermination of the Tutsi.

Sylvestre GACUMBITSI organized the campaign against Tutsi civilians in
Rusumo commune, Kibungo prdfecture. The campaign consisted in public
incitement of Hutu civilians to seDarate themselves from their Tutsi neishbors and

4.
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) .

to kill them and resulted in thousands of deaths. Sylvestre GACUMBITSI killed
persons by his own hand, ordered killings by subordinates, and led attacks under
circumstances where he krew, or should have known, that civilians were, or
would be, killed by persons acting under his authority.

Notably, on or about 9 April 1994 Sylvestre GACUMBITSI convened a meeting
of all the conseillers de secteur, responsables de cellule and party chiefs of
MRND and CDR in Rusumo commune, The meeting was held al the bureau
communnl, During that meeting bourgmestre Sylvestre GACUMBITSI
announced that weapons would be distributed for purposes ofthe extermination of
the Tutsi population.

On or about 10 April 1994 Sylvestre GACUMBITSI participated in a meeting at
the FAR military camp in Kibungo. Present at the meeting was Col. Pierre
C6lestin RWAGAFIRITA and all oI *re bourgmestres of Kibungo prdfecture. Col.
RWAGAFIRITA and a number of other soldiers distributed cases of grenades,
machetes and bladed weapons to each bourgmeslre. Sylvestre GACUMBITSI
received over 100 boxes ofweapons, some of which he subsequently delivered to
various locations in the prdfecture.

On or about 12 April 1994, after conferring with Major NDEKEZI, Sylvestre
GACUMBITSI ordered soldiers and boatmen along the lakes in Gisenyi seclear
to stop refugees in flight from escaping across the border into Tanzania.

As bourgmestre, Sylvestre GACIJMBITSI exercised authority over his
subordinates, among whom can be counted: administrative personnel at the level
of the commune, including conseillers de secteur, responsables de cellule and
nyumbakumi; and the communal police. As consequences of his public office as
bourgmestre of Rusumo commune and his membership in the MRND political
party, Sylvestre GACUMBITSI also exercised authority over gendarmes and,
civilian militias in Rusumo commune.

7.

9. Sylvestre GACUMBITSI ordered. responsables de cellule and nyumbakumi to
deliver weapons to certain members of the populace. He also ordered the
responsables de cellule and nyumbakumi to disseminate to members of the
populace and to carry out the official policy of massacring civilian Tutsis. These
communal officials in tum re-distributed the weapons that they received from
Sylvestre GACUMBITSI and participated in the campaign of extermination by
ordering their constituents to kill civilian Tutsi throu ghout the commune.

10.In ordering conseillers de secteur and responsables de cellule to exterminate the
Tutsi, Sylvestre GACLIMBITSI directed that the killing should begin with parents
whose children had joined the inkotanyi, a specific reference to the RPF. Sylvestre
GACUMBITSI specifically ordered that attacks be directed against the snakes, a
reference to the Tutsi.

I l. During the week of I I April 1994 Sylvestre GACUMBITSI circulated about
Rusumo aboard a vehicle belonging to the commune- He was often accompanied
by communal police and Interahamwe, and the vehicle was often loaded with a
quantity of machetes. For example, on or about 15 April 1994 Sylvestre

8 .
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GACUMBITSI, accompanied by MUNYABUGINGO, transported weapons,
including machetes, in a vehicle heading toward Nyarubuye.

12. On or about 14 April 1994 Sylvestre GACUMBITSI anived in Nyabitare secteur
and summoned all the Hutu nyumbahumi and distributed machetes to them. He
instructed the communal police and rhe nyumbakumi that all Tutsi in the region
should be killed by nightfall, and that whoever killed a Tutsi could then
appropriate his belongings. The communal police and nyumbakumi did as
Sylyestre GACUMBITSI instructed, and many civilian Tutsi were killed, among
them: KAGUMYA L6onard; GAHONDOGO and her children, RUNUYA and her
children, including MANIRIHO, KAGI 4YA (2 weeks old), GASHUMBA,
MUTEMPT,]NDU, MUKABERA, NYAMVURA, MUKADUSABE,
BIMENYIMANA, among others.

13.In addition to exhorting c,rowds to massaore the Tutsi civilians, Sylvestre
GACTIMBITSI also travelled to the various cellules to monitor the course of the
massacres,

14. On or about 15 April 1994, Sylvestre GACUMBITSI also circulated in Rusumo
commune aboard a vehicle and announced over a loud speaker that Tutsi women
and children could salely retum to their homes, but that Tutsi men would be
killed. His announcements were a ruse to facilitate attacks upon women and
children that would come out of hiding, and an inciting call to externtinate the
Tutsi men.

15. Behveen the l5th and 17th April 1994, Sylvestre GACUMBITSI led an attack on
the paroisse of Nyarubuye, where numerous Tutsi and Hutu refugees had
gathered. Sylvestre GACUMBITSI approached the church in a caravan of several
vehicles ofcommunal police and Interahamwe. Many ofthe attackers wore berets
and kitenge uniforms bearing MRND Interahamwe insignia. A quantity of
machetes was unloaded from the vehicles and placed before the churoh. Sylvestre
GACTIMBITSI addressed the crowd with a megaphone and ordered Hutu
refugees to separate from Tutsi. Once the groups were separated the attacks began.

16.The communal police and. Interahamwe surrounded the church compound.
Sylvestre GACUMBITSI ordered the Hutu to attack the Tutsi, incorporating
former Hutu refugees in attacks against the Tutsi led by communal police and
Interahamwe under his direction.

17. Communal police and Interahamwe attacked the Tutsi refugees with grenades and
firearms and traditional weapons. Other attackers used the machetes previously
supplied by Sylvestre GACUMBITSI.

18. On the following day, Sylvestre GACLIMBITSI, accompanied by
RUBANGUKA, the President of the Rusumo Court, and a group of attackers
returned to the devastated church compound at Nyarubuye armed with spears,
machetes, and bows and arrows. Led by RUBANGUKA, the attackers finished off
the survivors lying among the corpses. Afterwards the attackers looted the church
compound, removing cupboards, tables, radios, beds and clothing.
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l9.Almost all of the Tutsi refugees, comprising several thousands, at Nyarubuye
paror'sse were killed,

20. Sexual violence against Tutsi women was systematically incorporated in the
generalized attacks against the Tutsi. In leading, ordering and encouraging the
campaign of extermination in Rusumo commune, Sylvestre GACLTMBITSI
krew, or should have known, that sexual violence against civilian Tutsi was, or
would be, widespread or systematic, and that the perpetrators would include his
subordinates or those that committed such acts in response to his goneralized
orders and instructions to exterminate the Tutsi.

21. Furthermore, Sylvestre GACUMBITSI circulated about Rusumo commune in a
vehicle announcing by megaphone that Tutsi women should be raped and sexually
degraded. For example, on or about 17 April 1994 Sylvestre GACUMBITSI
exhorted the population along the Nyarubuye road to "rape Tutsi girls that had
always refused to sleep with Hutu,.. " and to "search in the bushes, do not save a
single snake... ". Attacks and rapes of Tutsi women immediately followed.

22.From those first days of April 1994 through 30 April 1994, Sylvestre
GACIJMBITSI ordered, directed or acted in concert with local administrative
oflicial in Kibungo prdfecture, including bourgmestres and conseillers de secteur,
to deny protection to civilian Tutsi refugees and to facilitate attacks upon them by
communal police, Interahamwe, civilian militias and local residents.

23. At all times material to this indictment Sylvestre GACUMBITSI failed to
maintain public order, or deliberately undermined the public order, in districts
over which he exercised administrative authority, in agreement with or in
furtherance of the policies of the MRND or the Interim Govemment, knov/ing that
those policies intended the destruction, in whole or in part, ofthe Tutsi.

24. By virtue of his positions of leadership of the MRND and the Interahamwe,
particularly as derived from his status as bourgmestre of Rusumo, Sylvestre
GACIJMBITSI ordered or directed or otherwise authorized govemment armed
forces, civilian militias and civilians to persecute rape and kill or facilitate the
killing of civilian Tutsi. By virtue of that same authority Sylvestre
GACUMBITSI had the ability and the duty to halt, prevent, discourage or
sanction persons that committed, or were about to commit, such acts, and did not
do so, or only did so selectively.

25. Sylvestre GACUMBITSI, in his position of authority and acting in concert with
others, participated in the planning, preparation or execution of a common
scheme, strategy or plan to exterminate the Tutsi, by his own affirmative acts or
through persons he assisted or by his subordinates with his knowledge and
consent.

Count 3: EXTIRMINATION as a CRIME AGAINST HUMANITY:

The Prosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with EXTERMINATION as a CMME AGAINST HUMANITY as
stipulated in Article 3ft) of the Statzte, in that on or between the dates of6 April 1994
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and 30 April 1994 in Kibungo prefectures, Rwanda, Sylvestre GACUMBITSI did
kill persons, or cause persons to be killed, during mass killing events as part of a
widespread or systematic attack against a civilian population on political, ethnic or
racial grounds, as follows:

Pursuant to Article 6(1) of the Statute. by virtue of his afftrmative acts in planning,
instigating, ordering, committing, or otherwise aiding and abetting the planning,
preparation or execution ofthe crime charged; and

Pursuant to Article 6(3) of the Statute: by virtue of his actual or constructive
knowledge ofthe acts or omissions ofhis subordinates, including soldiers, gendarmes,
communal police, Interahamwe, civilian militia or civilians acting under his authority,
and his failure to take necessary and reasonable measures to stop or prevent them, or
to discipline and punish them, for their acts in the planning, preparation or execution
ofthe crime charged, in that:

26. Betlveen 6 April 1994 and 17 July 1994, there were throughout Rwanda
widespread or systematic attacks directed against a civilian population on political,
ethnic or racial grounds.

27. Approximately between 15 and I 8 April 1994, Sylvestre GACUMBITSI
commanded, facilitated or participated in attacks upon civilian Tutsi refugees that
had gathered at Nyarabuye paroisse. Sylvestre GACUMBITSI transported, or
facilitated the transportation of, communal police or Interahamwe or weapons to
Nyarabuye parorsse and led attacks against civilian Tutsi by his own example or
by ordering and directing the attackers to kill the refugees.

28. As direct consequences of orders or instructions from Sylvestre GACUMBITSI
at Nyarabuye paroisse, there were numerous killings of family members and
entire families, including UWIRAGIYE, MUGIRANEZA and TUYIRINGIRE,
three children. The identity of each victim and the proximate number of fatalities
and the exact circumstances of each death cannot be detailed exhaustively due to
the overwhelming devastation of the massacres.

29. Sylvestre GACTIMBITSI's affirmative acts in commanding, facilitating or
participating in the killings of civilian Tutsi refugees at Nyarabuye pdroisse are
pleaded with greater particularity in paragraphs 4 through 16, above, which are
reiterated and incorporated herein by reference.

30. Furthermore, Sylvestre GACIJMBITSI's generalized campaign of extermination
in Rusumo commune, Kibungo prdfecture, during April 1994, particularly
following his distributions of weapons and organizational meetings with military
and administrative officials from 7 to l5 April 1994, claimed the lives ofhundreds
of civilian Tutsi and moderate Hutus. Sylvestre GACUMBITSI's affirmative acts
in commanding, facilitating or participating in the killings of civilian Tutsi in
Rustmo commune are pleaded with greater particularity in paragraphs 4 through
16, above, which are reiterated and incorporated herein by reference.

Count 4: MURDER as a CRIME AGAINST HIIMAIIITY:
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The Prosecutor of the International Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with MURDER as a CRIME AGAINST HUMANITY, as stipulated
in Article 3(a) of the Statute, in that on or between the dates of 6 April 1994 and
30 April 1994 in Kibungo prdfecture, Rwanda, Sylvestre GACUMBITSI did kill
persons, or cause persons to be killed, as part of a widespread or systematic attack
against a civilian population on political, ethnic or racial grounds, as lollows:

Pursuant to Article 6tl) of the Statute: by virtue of his affirmative acts in planning,
instigating, ordering, committing, or otherwise aiding and abetting the planning,
preparation or execution ofthe crime charged; and

Pursuttnt to Article 6(3) of the Statute: by virnre of his actual or constructive
knowledge ofthe acts or omissions of his subordinates, including soldiers, gendarmes,
communal police, Interahamwe, civilian militia or civilians acting under his authority,
and his failure to take necessary and reasonable measures to stop or prevent them, or
to discipline and punish them, for their acts in the planning, preparation or execution
ofthe crime charged, in that:

3l.In addition to personally ordering and leading attacks against groups of civilian
Tutsi refugees, Sylvestre GACUMBITSI also targeted specific Tutsi civilians in
Kibungo prdfecture for murder.

32. On a date uncertain during April 1994, Sylvestre GACUMBITSI approached a
pregrant Tutsi woman and her mother-in-latv along a roadside. The woman
appeared to be in discomfort and asked for assistance. Instead of helping the
women, Sylvestre GACUMBITSI took a knife and slit her abdomen, causing the
two fetuses that the woman was carrying to fall from her body. Sylvestre
GACUMBITSI, assisted by another, repeatedly stabbed the woman, her mother-
in-law and the two babies, causing their deaths.

33. On a date uncertain during April 1994, Sylvestre GACUMBITSI killed a Tutsi
woman and her three children in his own home. Sylvestre GACUMBITSI was
god-father to one of tlre children, and the woman sought refuge at the home ofher
former friend. Instead of protecting the woman and her children, Sylvestre
GACUMBITSI personally arranged their murder.

34. On or about 14 April 1994, Sylvestre GACUMBITSI personally shot and killed
two civilian Tutsi near the Catholic center in Nyabitare. The two persons pleaded
with Sylvestre GACIIMBITSI, going so far as to offer him money so that they
rvould be killed with bullets and not by machetes. Sylvestre GACUMBITSI took
the money, shot them, and removed the rest oftheir money.

35. Sometime between 17 and l8 April 1994, Sylvestre GACUMBITSI also caused
the death of several Tutsi children, Upon specific instruction from Sylvestre
GACUMBITSI!, infant survivors of the attack on Nyarubuye parorsse were lured
to a location with an offer of food. Once they were assembled, Sylvestre
GACUMBITSI ordered all exits blocked and the children were killed with
srenades.
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36. On a date uncertain during April - June 1994, Sylvestre GACUMBITSI
personally ordered the tenants in one of his homes to vacate the premises. After
announcing that his home was not CND, a reference to the cantonment of RPF
soldiers in Kigali, Sylvestre GACUMBITSI ordered the killing of his former
tenants,

Count 5: RAPE as a CRIME AGAINST HUMAIIITY:

The Prosecutor of the International Criminal Tribunal of Rwanda charges Sylvestre
Gacurnbitsi with RAPE as a CRIME AGAINST HUMANITY as stipulated in
Article 3(g) of the Statute, in that on or betrveen the dates of 6 April 1994 and 30
April 1994 in Kibungo prifecture, Plwanda, Sylvestre Gacumbitsi did cause women
to be raped as part of a widespread or systematic attack against a civilian population
on political, ethnic or racial grounds, as follows:

Pursuant to Article 6(1) of the Statute: by virtue of his aflirmative acts in planning,
instigating, ordering, committing, or otherwise aiding and abetting the planning,
preparation or execution ofthe crime charged; and

Pursuanl to Article 6(3) of the Statute: by virtue of his actual or constructive
knowledge ofthe acts or omissions ofhis subordinates, including soldiers, gendarmes,
communal police, Interahamwe, civilian militia or civilians acting under his authority,
and his failure to take necessary and reasonable measures to stop or prevent them, or
to discipline and punish them, for their acts in the planning, preparation or execution
ofthe crime charged, in that:

37. During April, May and June of 1994, there were widespread or systematic rapes
and sexual violence of Tutsi women. The sexual assaults were often a prelude to
murder. and was sometimes the cause ofdeath ofa number ofcivilian Tutsi'

38. On one particular occasion, on or about 17 April 1994, Sylvestre GACUMBITSI
lured Tutsi women to a certain location by announcing over a megaphone that
Tutsi women would be spared, and that only Tutsi men would be killed. When a
number of Tutsi women gathered in response to Sylvestre GACUMBITSI's
exhortations, they were surrounded by several attackers, raped, and then killed.
Attackers also sexually degraded a number ofTutsi women by inserting objects in
their genitals.

39. On or about 17 April 1994, Sylvestre GACUMBITSI travelled along the
Nyarubuye road in a caravan of vehicles, announcing with a megaphone 'Search

in the bushes, do not save a single snake .... Hutu that srme Tutsi shoulcl be killed
Tutsi girls that have always refused to sleep with Hutu should be raped and sticks
placed in their genitals..." After Sylvestre GACUMBITSI drove by, a group of
men attacked Tutsi women that were hiding nearby and raped several of the
women. One of the women was killed and a stick was thrust in her genitals.

40. The sexual violence was so widespread, and conducted so openly, and was so
integrally incorporated in generalized attacks against civilian Tutsi, that. Sylvestre
GACUMBITSI must have known, or should have known, that it was occurring,
and that the perpetrators were his subordinates, subject to his authority and
control, and acting under his orders. This is especially so since the perpetrators of
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sexual violence were often the same individuals
participated in the generalized attacks against
GACUMIIITSI had ordered.

that
the

organized and led or
Tutsi that Sylvestre

The acts and omissions of Sylvestre GACUMBITSI detailed herein are
punishable in reference to Articles 22 and 23 of the Statute.

Dated this 20 day of June 2001:

ISigned]
Carla del Ponte
Prosecutor

[Seal ofthe Tribunal]
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(e) Imprisonment;
(0 Tortur€i
(g) Rape;
(h) Persecutions on political, racial and religious grounds;
(i) Other inhumane acts.

297. Article 3 of the Statute relating to crimes against humanity contains a common
element that is applicable to all the agts enumerated therein. The commission of any
of these acts by an accused would not constitute a crime against humanity unless the
Chamber found that it was committed as part of a widespread or systematic attack
against any civilian population on national, political, ethnic, racial or religious
grounds.

298. The concept of "attack", within the meaning of Article 3 of the Statute, may be
defined as an unlawful act, event, or series of events of the kind listed in Article 3(a)
through (i) of the Statute.212 This is the accepted definition in the Tribunal's case
law.'''

zgq . The attack must be widespread or systematic.2Ta The concept-of "widespread" attack
refers to the scale of the anack and multiplicity o-f victims.'' ' The attack must be
"massive or large scale, involving many victims"."o The concept of "systematic"
attack, within the meaning of Article 3 ofthe Statute, refers to-a deliberate pattem of
conduct, but does not necessarily include the idea of a plan.2?? The existence of a
policy or plan may be evidentially relevant, in that it may be useful in establishing
that the attack was directed against a civilian population and that it was widespread or
systematic. However.-the existence of such a policy or plan is not a separate legal
element of the crime.''o

300. The attack must be directed against a civilian population. The presence of ce(ain
individuals within the civilian population who do not fall within the definition of
civilians does not deprive the popuiation of its civilian character'27e

301. The attack againsl the civilian population must have been carded out on
discriminatory grounds, that is, on "national, political, ethnical, racial or religious
grounds". This provision is particularly relevant as it allows the Tribunal to exercise
jurisdiction only over a resiricted category of crimes.280 Acts committed against

"'" Semonza Judgment (TC), para, 327 .
273 Musema ludgmett (TC), para.205' Rutagarda Judgmert (TC), para.70 ; Akayesu Judgment (TC), para. 581.

"o Although both versions are equally authentic, the French and English versions differ on this point, The
"lvidespread" and "systematic" components in the nature of the attacks are cumulative in the French version
("systdmatique et gAndralisi"), rvhile any of those compon€nts suffices in the English version ("widespread or
systematic"), In practice, ICTY and ICTR prefer the English version, rvhich is in conformity with intemational
customary law. See ILC Repon (1996), paras. 3 to 4 under Article l8 (crimes against humanity) of the Draft
Code of Crimes.
"t Se-on"o Judgment (TC), para. 329 Niyitegeta Judgment (TC), para. 439, Akayesu ludgme (TC),
para.580.
276 Niyitegeta Judgment (Tc), para. 439; Mdkirutimana ludgment (Tc), para, 804.
277 Semanza Judgment (TC), para. 329.
"' Ibid, citing Kunarac and others, Jrdgm€nt (Tc), para.98.
2'e Akayesu Judgmenl (TC), para. 582.
230 Alcrryesu Judgment (TC), paras. 464 to 565,

cr[04-0068 G) 70
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persons not falling within the discriminatory categories may nevertheless constitute
acts falling within the jurisdiction of the Tribunal if the perpetrator's intention in
committing such acts was to support or funher the aftack on the group discriminated
against on any ofthe enumerated grounds.'o'

302. Lastly, the accused must have acted with knowledge of the broader context of the
attack, and with knowledge that his^.act formed part of the widespread and systematic
attack against a civilian population.'"'

303. The Chamber has already found that there were attacks against Tutsi refugees in
Nyarubuye Parish during three consecutive days, from 15 to 17 April 1994. Hutu
refugees at the parish had been asked to separate themselves from the crowd, thus an
indeterminate number of them were saved from the attack. Many Tutsi were killed
there. After the first attack on the parish on 15 April 1994, the attackers returned there
the following day, and the day after, to finish off survivors. Betrveen 7 April and 18
April 1994, other Tutsi were killed or subjected to attacks and acts of discrimination.
Tutsi refugees and Tutsi inhabitants of Rusumo commune were attacked and their
property looted. On 13 April 1994, lhe Accused expelled his tenants, Tutsi women.
knowing that by so doing he was exposing them to the imminent risk of being
targeted by Hutu attackers. The utterances and actions ofthe Accused at the meeting
of 9 April 1994, and during the public meetings he held on the days preceding the
attack on the parish, demonstrate the systematic nature ofthe attack. Weapons were
assembled in preparation for the attacks. The Accused conferred daily with military
officials to coordinate actions to be undertaken, He travelled to various locations in
Rusumo commune disseminating his instructions. Once the population was mobilized,
it started attacking Tutsi in different locations, but the most serious attack - the attack
on the parish - occurred after reinforcements had oome from a group of
Interahamwe.2s3

304. The Chamber finds that the Accused's instructions to the attackers contained a
discriminatory element, which prevailed during the attacks and in the selection of
victims.

305. Although Article 3 of the Statute does not require evidence of a widespread and
systematic attack against a civilian population, the Chamber deems it appropriate in
this case to make findings in that regard, so as to better reflect the circumstances and
context ofthe attack against the Tutsi in Rusumo in April 1994.

306. The said attacks, which were carried out by groups of attackers, were directed against
numerous victims, on the ground that they belonged to the Tutsi ethnic group. The
victims were attacked panicularly in their areas of.residence or in places where they
had sought refuge. Tutsi families were decimated.'"" The Chamber therefore finds that
a discriminatory, widespread and systematic attack was carried against a group of
Tutsi civilians during the month of April 1994 in Rusumo commune.

2"' Kaiel1eli hdgment (TC), paras. 877 to 878i, Seman:a Jud,gment (TC), pam. 331.
2"' Senan:a Judgment (TC), para. 332t it-/qgerura and Olrer.r Judgment (TC), para. 698.
23r See sapra: Chapter II, Part B, C and D.
zBa See sapra: Chapter II, Part B, C and E,
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2. Crimes against humanity - extermination

307. Count 3 of the Indictment charges the Accused with extermination as a crime against
humanity, pursuant to Article 3(b) of the Statute. The Prosecutor sets forth factual
allegations in support of the charge in paragraphs 4 to 16 and 26 to 30 of the
Indictment, and submits that the Accused is criminally responsible pursuant to Article
6(1) and (3) ofthe Statute.

308. The Chamber finds that the factual allegations in support of the charge of
extermination are similar to those sustaining the charge of genocide, including the
massacre at Nyarubuye Parish on 15, 16and 17 April 1994. The Chamber recalls that
during its deliberations on the crime of genocide, it found that the Accused incurred
criminal responsibiliry under Article 6(1) of the Statute for his leading role in the
massacres at Nyarubuye Parish. The Accused personally killed Murefu, a Tutsi
civilian, gave the signal for the massacre, and then instigated attackers to kill other
refugees present at the parish.285

309. It is settled jurisprudence of this Tribunal that extermination, by its very nature, is a
crime that is directed against a group of individuals, but different from murder in that
it requires an element of mass destruction2s6 that is not required for murder. "Large
scale" does not suggest a numerical minimum; it must be determined on case-by-case
basis using a common sense approach.287 Responsibility for a single or a number of
killings is insufficient for a finding of extermination,2ss

310. In the light of its previous factual findings, the Chamber is of the view that the high
numerical strength of the victims of the Nyarubuye Parish massacres supports a
finding of widespread killing. It is established that many persons of Tutsi and Hutu
origin had taken refuge in the parish on the days preceding the attack. Some witnesses
testified that there were several thousand refugees there. It is also established that
Hutu were asked to separate themselves from Tutsi during the massacre. The
massacre lasted several hours and the attackers retumed to finish off survivors during
the following two days. Witness accounts show sufficiently that it was a large-scale
massacre that resulted in numerous deaths. The fact is coroborated by Prosecution
Witness Patrick Fergal Keane who, weeks later, saw many corpses.'8n

311. Considering the leading role ofthe Accused in preparing and launching the attack, as
well as his subsequent visits to the parish to instigate attackers to kill survivors, and
the fact that he supervised their actions, the Chamber does not doubt the Accused's
intention to participate in a large scale massacre in Nyarubuye.

285 See 
"rp.c: 

Chapter II, Part C.
286 Akayesu Judgtnent (TC), para.59l; Se manza Judgtnent (-lC), parc.34O; Nahimana and Others ludgment
(TC). para. 1061.
287 Bagilishema Judgment (TC), para 871 Kayishema and Ruzitdana Judgment(TC), para. 142; Nahimana and
Ollrers Judgment (TC), para. 1061.
288 Semanza Judgment (TC), para, 340.
tt' See szpra: Chapter II, Part C.
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312. The Chamber finds that the Accused had knowledge of such a widespread and
systematic attack against a civilian population in Rusumo in April 1994 because, at
the local level, he planned and led certiin operations.2eo

313. The Chamber recalls that it has already made a finding on the widespread and
systematic nature of the attacks against the Tutsi.2er

314. In conclusion, the Chamber is satisfied beyond a reasonable doubt that the Accused
incurs individual criminal responsibility under Article 6(1) of the Statute for planning
extermination, inciting extermination, ordering communal policemen to exterminate
and aiding and abetting in the exterrnination of members of the Tutsi ethnic group in
Rusumo commune in ApiI1994.

315. Since the Chamber has found the Accused individually responsible under Article 6(1)
of the Statute for the extermination of Tutsi in Rusumo commune in April 1994, it
deems it unnecessary to find whether the Accused is equally liable under Article 6(3)
ofthe Statute.

316. Accordingly, the Chamber finds the Accused GUILTY OF EXTERMINATION AS
CRIME AGAINST HUMANITY, as charged under Count 3 of the Indictment.

3, Crimes against humanity - murder

317 . Count 4 of the Indictment charges the Accused with murder as a crime against
humanity, pursuant to Article 3(a) ofthe Statute. The Prosecutor's factual allegations
in support of this charge are contained in paragraphs 3 1 to 36 of the Indictment.

318. In the Indictrnent, the Prosecutor alleges that Sylvestre Gacumbitsi stabbed to death a
pregnant Tutsi woman and her mother-inJaw, and disembowelled the pregnant
woman to extract two foetuses. The Prosecutor also alleges that Sylvestre Gacumbitsi
killed a Tutsi woman and her three children, one of whom was Sylvestre Gacumbitsi's
godson; that he shot and killed two civilian Tutsi; that he ordered and or planned the
killing of children who had sought refuge at Nyarubuye Parish and, lastly, that he
expelled and ordered the killing ofhis tenants.2e2

319. The Chamber recalls that no evidence has been tendered as to the allegations
contained in paragraphs 32 and, 35 of the Indictment. As to paragraph 33, the
Prosecution rather adduced evidence on the murder on 14 April of Kanyogote, a
Tutsi, and his three child,ren. The Chamber finds that this murder is different ftom that
charged. As to paragraph 34, the Chamber is not persuaded by the evidence adduced
on the murder of Mutunzi and Rukomeza at the Catholic Centre. Lastly, as to
paragraph 36, the Chamber is still not persuaded by Prosecution evidence that the
Accused incurs responsibility for the murder of Marie and B6atrice, his tenants that he
expelled.

t* See 
"rp"o: 

Chapter II, Parts B and C.
'ot 5". tupro'. paras. 303 to 306.
'o' 5". tt pra', Chapter II, Part D.
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320. Accordingly, the Chamber finds the Accused not guilty of MURDER AS A CRIME
AGAINST HUMANITY AS CHARGED in Count 4 of the Indictment

4. Crimes against humanity - rape

321. The Chamber is of the opinion that any penetration of the victim's vagina by the
rapist with his genitals or with any object constitutes rape, although the definition of
rape under Article 3(g) of the Statutepj is not limited to such acts alone. The Chamber
has already found that Witness TAQ was raped at the same time as seven other Tutsi
women and girls; that the rapists either penehated each victim's vagina with their
genitals or inserted sticks into them; that Witness TAO's wife was raped, with the
rapist penetrating the victim's vagina with his genitals; that Witness TAS was raped
in a similar manner, as well as Witness TAP and her mother. The Chamber finds that
all these acts fal1 within the definition of rape.

322. The Chamber reiterates its previous findings on the existelce of a widespread and
systematic attack against civilians in Rusumo in April 1994.2e4

323. In its facrual findings, the Chamber held, on the one hand, that the widespread and
systematic attack tmgeted specifically Tulsi civilians and, on the other hand, that
Prosecution Witnesses TAQ, TAP and TAS, the wife of Prosecution Witness TAO,
the mother of Prosecution Witness TAP, and seven Tutsi women and girls were all
raped, as testified to by Prosecution Witness TAQ. The evidence shows that all these
victims are civilians.2e5

321. The Chamber finds that these victims of rape were chosen because of their Tutsi
ethnic origin, or because of their relationship with a person ofthe Tutsi ethlic gtoup,
which is the case with Prosecution Witness TAS. The Chamber finds that the order
given by the Accused to attackers to attack and select rape victims was discriminatory
in character.

325. Under such circumstances, the utterances made by the Accused to the effect that in
case ofresistance the victims should be killed in an atrocious manner, and the fact that
rape victims were attacked by those they were fleeing from, adequately establish the
victims' lack ofconsent to the raoes.

326. The Prosecutor submits that the Accused planned, instigated, ordered, committed or
otherwise aided and abetted in the planning, preparation or perpetration ofthe rape of
the above-mentioned victims.

327. The Chamber finds that the evidence adduced establishes that Sylvestre Gacumbitsi,
through his utterances, such as were heard by Prosecution Witness TAQ, also
instigated the rape of Tutsi women and girls. On her part, Prosecution Witness TAS
also testified that she heard those who raped her say that the Accused had ordered

t"' Akayesu hdgment (TC), paras. 597to 598; ICTY, Kunarac and Others, (AC),paras.127 to 133.
ze1 5s9 5177tra', oaras. 303 to 306.

"' See 
"rp.o: 

Chupter II, Part E. This reference is also relevant to the subsequent factual findings.
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them to rape Tutsi women and girls, but her uncorroborated hearsay evidence is not
such as to prove the involvement ofthe Accused.

328. The Chamber recalls that, immediately after the utterances made by the Accused
instigating the rape of Tutsi women and girls, while crossing the bridge between
Kankobwa and Nyarubuye secleurs on his way to Nyarubuye, Prosecution Witness
TAQ and seven other Tutsi women and girls were raped by young men who, being in
the neigbourhood, heard the bourgmestre's instigation. The Chamber finds that the
rapes recounted by Prosecution Witness TAQ resulted directly from the instigation of
the Accused.

329. On the contrary, the Chamber finds no evidence establishing a link between the rape
ofProsecution Witness TAS and the possible utterances of the Accused and therefore,
the Accused cannot incur responsibility in that respect. The same applies to the rape
of the wife of Prosecution Witness TAO, and the rape of the mother of Prosecution
Witness TAP. However, the Chambers finds that these rapes are established as part of
the widespread and systematic attack against Tutsi civilians in Rusumo.

330. Pursuant to Article 6(1) of the Statute, the Chamber finds Sylvestre Gacumbitsi
criminally liable for instigating the rape of Witness TAQ and seven other Tutsi
women and girls, thereby also committing a crime against humanity.

331. As to the other forms of criminal participation, the Prosecution has not established
beyond a reasonable doubt that they are applicable to the Accused.

332. Having found the Accused criminally liable, pursuant to Article 6(1) of the Statute,
for instigating others to commit rape in Rusumo commune in April 1994, the Chamber
does not deem it necessary to enquire whether he is equally responsible pursuant to
Article 6(3) of the Statute, given the similarity of the acts charged and the lack
evidence of a superior-subordinate relationship between the Accused and the
perpetrators of the rapes.

333. Thus, with regard to Count 5, the Chamber hnds Sylvestre Gacumbitsi GUILTY OF
RAPE AS A CRIME AGAINST HI-,\4ANITY.

CIIIM.OO68 (E)
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CHAPTERIV: VERDICT

334. For the reasons set out in this Judgement, having considered all of the evidence and
the arguments, Trial Chamber III unanimously finds in respect of the Accused as
follows:

Count 1 (Genocide):

Count 2 (Complicity in genocide):

Count 3 (Crimes Against Humanity)
(Extermination):

Count 4 (Crimes Against Humanity) (Murder):

Count 5 (Crimes Against Humanity) (Rape):

GUILTY

DISMISSED

GUILTY

NOT GUILTY

GUILTY

crrr04-0068 G)
@
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CHAPTERV: SENTENCING

GENERAL PRINCIPLES GOVERNING DETERMINATION OF SENTENCES

The preamble to the United Nations Security Council resolution 955 establishing the Tribunal
emphasized the need to fuilher the goals of deterrence, justice, reconciliation, and restoration
and maintenance of peace.

336. In deciding the sentence to impose on the Accused, the Chamber will take into account all the
factors likely to contribute to t}re achievement ofthe above goals. In view of the gravity ofthe
offences committed in Rwanda 1n 1994, it is of the utmost importance that the intemational
community condemn the said offences in a mamer that will prevent a repetition of those crimes
either in Rwanda or elsewhere. The Chamber will also take into account reconciliation among
Rwandans to which, pursuant to the same resolution, the Tribunal is mandated to contribute.

337. In accordance with Article 232e6 of the Statute and Rule 1012e7 of the Rules, in convicting
Sylvestre Gacumbitsi, the Chamber will take into account the gravity of the offences with
which he is charged, his individual circumstances, any aggravating and mitigating
circumstances, as well as the Tribunal's general sentencing practice, taking into account the
general practice regarding prison sentences in the courts of Rwanda. If need be, the Chamber
will give Sylvestre Gacumbitsi credit for any period spent in custody pending trial.

B. AGGRAVATINGCIRCUMSTANCES

338. The Prosecution submitted, citing various decisions, that the ter.rn of life imprisonment should
be resewed for the most serious crimes and the most serious offenders, as is the case at
oresent.298

2e6 Article 23 ofthe Statute provides:
1. The penalty imposed by the Trial Chamber shall be limited to imprisonment. In determining
the tems ofimprisonment, the Tdal Chambers shall have recourse to the geneml practice regarding
prison sentences in the courts ofRwanda.
2. In imposing the sentences, the Trial Chambers should take into account such factors as the
gravity ofthe offence and the individual circumstances ofthe convicted person.
3. ln addition to impdsonment, the Trial Chambers may order the retum ofany property and
proceeds acquired by criminal conduct, including by means ofduress, to their rightful owners.
zot Rule 1o lofthe Rules provides:

(A) A person convicted by the Tribunal may be sentenced to imprisonm€nt for a fixed term or
the remainder ofhis life.

(B) In determinirg the sentence, the Trial Chamber shall take into account the factors
mentioned in Articles 23(2) ofthe Statute, as well as such factors as:
(i) Anyaggravatingcircumstances;
(ii) Any mitigating circumstances, including the substantial cooperation with the
Prosecution by the convicted person before or after conviction;

The general practice regarding prison sentences in the courts of Rwanda;
The extent to which any penalty imposed by a court ofany State on the convicted person for the
same act has already been serued, as referred to in Article 9(3) of tle same Statute.
(C) The Trial Chamber shall indicate whether multiple sentences shall be served

consecutively or concurrently.
(D) Credit shall be given to the convicted person for the period, if any, during which the

convicted person was detained in custody pending his surrender to the Tribunal or
pending trial or appeal.

2e8 Prosecution Closing Briel paras. 419 to 425, 436 and 437.
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339. As to aggravating circumstances, the Prosecution pointed out the gjjvity of the crimes
committed in Rusumo, namely genocide and crimes against humanity,"' for which it holds
Sylvestre Gacumbitsi responsible. The Prosecution also recalled the scale of the crimes
committed nationwide, that is "the killing of an estimated 500,000 Tutsi civilians in Rwanda in
a short span of 100 days", and the specific nature of the "the crime of crimes", genocide. The
Prosecution also recalled that the Accused was at the centre of the events that took place in
Rusumo commune, be it in terms of planning, incitement to commit crimes, or giving orders to
that effect.soo

340. The Prosecution then submitted that the commission of the crimes was premeditated. First, the
crimes committed in Rusumo were not isolated but were the result of logical planning and,
second, the Accused was the most senior govemrnent authority in the commune at the time. He,
therefore, knew that those crimes were being committed.30l

341. The Prosecution further submitted that the Accused's position as bourgmestre is an aggravating
circumstance, because he failed in his duties: first, he did not protect the civilians over whom
he had responsibility and autho^rity; second, he did not disassociate himself from the
govemment's genocidal policies.'u' Moreover. the Prosecution submitted that the Accused
incurs superior responsibility under Article 6(3) of the Statute for the crimes cornndtted by the
Interahamwe, and under Article 6(1) of the Statute for the preparation ofattacks, distribution of
weapons and incitement to sexual violence.3o3 The Prosecution also submitted that the Accused
participated voluntarily in those crimes.30a

342. Lastly, the Prosecution submitted that the crimes were committed- methodically.30s It pointed
out the predominant role played by the Accused in that regard,306 and further noted that the
Accused neither punished nor prevented the commission ofthe crimes.3O7

343. In response to the argument that the Accused did not dissociate himself from the government's
criminal policy, the Defence submitted tiat even Prosecution evidence shows that the crimes
were not committed in Rusumo in the immediate aftermath of the attack on the presidential
plane. The Defence further submitted that the Prosecution did not adduce evidence that the
Accused contacted members of the Interim Govemment between the time the presidential plane
was shot down and the time he left for exi1e. Moreover, criminals from elsewhere, and
sometimes the refugees themselves, committed the crimes in Rusumo. Thus, the Defence
denies the existence of any form of premeditation and, above all, criminal participation by the
Accused in the events that took place in Rusumo in April 1994.""

Finding

344. The Chamber finds that under Article 23(2) of the Statute, the gravity of the crimes committed
must be taken into account in determining sentence. Thus, the more heinous the crime, the
heavier the sentence will be. This interpretation of Article 23(2) underpins Prosecution

zee |bid., parc. 436.
3oo lbicl. , pan. 437 .
3ot lbid., para. 438.
3!2 lbid., para. 440.
3o3 lbid., paras. 447 a 442.
3oa lbid. , para. 443 and 445 .
3o5 lbid., parz. 446.
306 lbid. , para. 448 ,
lv lbid, para. 449 to 450.
308 Defence Closing Brief, paras. 1006 to 1019.
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submission that the maximum sentence is required for the most serious offenders. However, in
assessing the gravity of the offences of which the Accused had been found guilty, the Chamber
will also take into account the particular circumstances of the case, as well as the form and
degree ofthe participation of the Accused in the crimes.3oe

345. In the instant case, the Chamber finds that the status of the Accused in April 1994, as
bourgmestre and the most important and influential personality of Rusumo commune, is an
aggravating circumstance, insofar as the Accused participated in the crimes committed and was
among the ring-leaders, in terms of planning the crimes, inciting their commission and
sometimes driving attackers to the massacre sites. By so doing, he betrayed the trust that the
people of his commune had placed in him. His active participation in the said crimes explains
why he could not take measures to prevent or to punish the perpefators, when he had the
opportunity to do so. The seriousness of the crimes committed, particularly genocide, but also
the particularly atrocious rapes that some victims suffered, further constitute aggravating
clrcumstances.

C. MITIGATINGCIRCUMSTANCES

346. As an alternative to its plea for acquittal, the Defence made a general submission that in case of
a conviction; the Chamber has unfettered discretion to impose any sentence that would promote
the interests of justice.s I o

347 . With respect to mitigating circumstances, the Defence submitted that some Tutsi were only
saved because of the intefl/ention of Sylvestre Gacumbitsi, and that his family and legal
situation should be taken into account as a mitigating circumstance. The Defence pointed out
that the Accused is married and has six children; that his wife and children still live in harmony
with the people of Rusum o commune in Rwanda. The Defence submitted that a light sentenca
would alleviate the suffering of his close family members who bear no responsibility for the
events.3l 

I

348. The Defence further submitted that Sylvestre Gacumbitsi had a clean criminal record,3rz having
never been convicted before, and a good reputation, as testified to by several Defence
witnesses.3l3

349. The Defence also submitted that Sylvestre Gacumbitsi had always been an exemplary
Bourgmestre, who knew how to administer his commune without resorting to ethnic
discrimination, and that he always had good relations with the people of his commune. 'lhe

Defence also stressed that Gacumbitsi always had Tutsi friends, including some long-time
ones, and that even Prosecution witnesses admitted that such was the case before April 1994.
Lastly, the Defence submitted that the peace that reigned in Rusumo, in the week following the
attack on President Habyarimana's plane, is evidence of the type of Bourgmestre the Accused
was. The Defence further submitted that the evidence showed that a number of people from
neighbouring communes took refuge in Rusumo at that time, and that when disturbances were
reported to the Accused, he had the perpetrators arested.3la

30e Semanza ludgment (TC), para. 555.
3ro T. I March 2004, p, 54.
r T. I March 2004, p. 54.
3r2 Defence Closing Briel para. 1003.
3r3 Defence Closing Briel paras. 1004 to 1006.
3ra Defence Closing Brief, para. 1007.
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350. The Prosecution submitted that Sylvestre Gacumbitsi could have benefited from mitigating
circumstances had he cooperated with the Prosecution in establishing the truth, or expressed
remo(se for the events that took place in 1994.315 Moreover, the Prosecution submitted, on the
basis ofthe judgments rendered in the Kajetijelfl6 and MetJia3ti cases, particularly in respect of
Hassan Ngeze, that the fact that some Tutsi were given shelter at the home of the Accused is
not a mitigating circumstance.3l8 Lastly, the Prosecution submitted that the scale and gravity of
the crimes committed militate against considering the family situation of the Accused as a
mitigating circumstance.3 le

351. In response to the specific allegation of lack of remorse, the Defence submitted that the
Accused, following his line of defence,l20 could not express any such remorse for events for
which he is not responsible.

Finding

352. The Chamber finds that the work done by the Accused as Boulgmestre certainly constitutes a
mitigating circumstance, just like his conduct prior to April 1994. Such evidence was given by
Defence witnesses, including the Accused himself, and some Prosecution witnesses like
Witness TAW, who testified that the Accused was of good character and had good relations
with the Tutsi prior to the death of President Habyarimana. Furthermore, the Accused's family
still lives in Rwanda, and is on good terms with their neighbours from all ethnic groups.
However, these mitigating circumstances must be balanced with the aggravating circumstances
in determining sentence.

353. The Chamber frnds that in the instant case, the Accused joined an ongoing process, and that he
was not involved over a long period of time in the preparation of the tragic events that took
place in Rusumo. Moreover, in requesting the maximum sentence for Sylvestre Gacumbitsi,
the Prosecution pointed to the scale of the crimes committed throughout Rwanda, and not in
Rusumo commune alone. Lastly, the Chamber is not persuaded that the Accused had superior
responsibility over the pelpehators of the crimes committed in Rusumo commune in April
1994, with the exception of the communal policemen of Rusumo. Accordingly, the Chamber
cannot find that Prosecution submissions constitute aggravating circumstances.

D. SENTENCING RANGES

354. The Chamber has also taken into consideration the sentencing practice of ICTR and ICTY, and
notes that the sentence should, first and foremost, be commensurate with the gravity of the
offence. Persons found guilty of genocide or extermination as a crime against humanity, or
even ofthese two crimes, have received prison sentences ranging from 15 years' imprisonment
to life imprisonment. Secondary or indirect forms of participation are generally punished with
a lighter sentence. Georges Ruggiu, for example, received a l2-year sentence for incitement to
commit genocide after having pleaded guilty, whereas Elizaphan Ntakirutimana received a ten-

3r5 Prosecution Closing Brief, para.451.
''' r(a7'elyeli Judgement (TC).
"" Nahimana et al. Judgement (TC).
rL8 Prosecution Closing Brief, para.425.
3re Prosecution Closing Brief, para.456.
r20 Defence Closing Brief, paras. 1018 and 1019.
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year sentence for aiding and abetting the commission of genocide, with special emphasis on his
advanced age.

355. The Chamber has taken into account the general practice regarding sentences in ad hoc
Tribunals and the courts of Rwanda, as well as the mitigating and aggravating circumstances
considered, and finds that it cannot impose an exemplary sentence on Sylvestre Gacumbitsi.

356. For the foregoing reasons, the Trial Chamber imposes a single sentence on Sylvestre
Gacumbitsi as follows:

THIRTY YEARS' IMPRISONMENT

357. The Chamber decides that the sentence shall be served in a State designated in consultation
with the Trial Chamber, and that credit shall be given for the period spent in custody pending trial.

358. The Chamber decides, furthermore, that the sentence shall begin to run from the day it is
pronounced. However, as soon as the notice of appeal is given, enforcement of the sentence shall be
stayed until the decision on the appeal has been delivered, the convicted person meanwhile remaining
in detention.

359. Done in Arusha, this 17th day of June 2004, in French and English, tlre French text being
authoritative .

ISigned]

Aldr6sia Vaz
Presiding Judge

ISigned]

Jai Ram Reddy
Judge

ISigned]

Sergei Alekseevich Egorov
Judge

[Seal of the Tribunal]
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ANNEX II: THE INDICTMENT

INTERNATIONAL CRIMINAL TRIBUNAL F'OR RWANDA

Case No, ICTR-2001-64J

THE PROSECUTOR
AGAINST

SYLVESTRE GACUMBITSI

I.

INDICTMENT

The Prosecutor of the International Criminal Tribunal for Rwanda, pursuant to
the authority stipulated in Article 17 of the Statute of the Intemational
Criminal Tribunal for Rwanda (the "Statute ofthe Tribunal") charges:

SYLVESTRE GACUMBITSI

with GENOCIDE; or in the altemative COMPLICITY IN GENOCIDE; and
EXTERMINATION, MURDER and RAPE as CRIMES AGAINST
HUMANITY; offenses stipulated in Articles 2 and 3 of the Statute of the
Tribunal, as set forth below:

THE ACCUSED:

Syfvestre GACUMBITSI was bom rn 1947 rn Rusumo communa Kibungo
prdfecture, Rwanda. During the period covered by this indictment, Sylvestre
GACUMBITSI was bourgmestre of Rusumo commune in Kibungo
prdfeclure.

CIIARGDS and CONCISE STATEMENT OF FACTS:

Count 1: GENOCIDE

The Prosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with GENOCIDE, a crime stipulated in Article 2(3)(a) of the
Statute, in that on or between the dates of 6 April 1994 and 30 April 1994 in Kibungo
prefecture, Rwanda, Sylvestre GACUMBITSI was responsible for killing or causing
serious bodily or mental harm to members of the Tutsi population with the intent to
destroy, in whole or in part, a racial or ethnic group;

IL

III.
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Pursuant to Article 6(1) of the statute. by virtue of his affirmative acts in ordering,
instigating, commanding, participating in and aiding and abetting the preparation and
execution of the crime charged; and

Pursuant to Article 6(i) of the Statute. by virtue of his actual or consmrctive
knowledge of the acts and omissions of soldiers, gendarmes, communal police,
Interahamwe, civilian militia and civilians acting under his authority, and his failure
to take necessary and reasonable measures to stop or prevent them, or to discipline
and punish them, for their acts in the preparation and execution ofthe crime charged;

or alternatively,

Count 2: COMPLICITY IN GENOCIDE

The Prosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with O0MPLICITY IN GENOCIDE, a crime stipulated in Atticle
2(3)(e) oJ the Statute, in that on or between the dates of 6 April 1994 and 30 April
1994 in Kibungo prifecture, Rwanda, Sylvestre GACUMBITSI was responsible for
killing or causing serious bodily or mental harm to members of the Tutsi population
with the intent to destroy, in whole or in part, a racial or ethnic group, as follows:

Pursuant to Article 6(1) of the Statute: by virtue of his affirmative acts in ordering,
instigating, commanding, participating in and aiding and abetting the preparation and
execution of the crime charged, in that:

Concise Statement of Facts for Counts 1 & 2:

1. Between I January and 3l December 1994, citizens native to Rwanda were
severally identified according to the following ethnic or racial classifications:
Tutsi, Hutu and Twa.

2. Between 1 January 1994 and 17 htly 1994 there was a state of non-international
armed conflict in Rwanda

3. Following the death of Rwandan President Juv6nal Habyarimana on 6 April 1994
and resumption of civil hostilities in the non-intemational armed conflict on the
following day, a newly installed Interim Government of 8 April 1994 launched a
nationwide campaign to mobilize govemment armed forces, civilian militias, the
local public administration and common citizens to fight the Rwandese Patriotic
Front (RPF), a predominantly Tutsi politico-military opposition group.
Govemment armed forces and Interahamwe militias specifically targeted
Rwanda's civilian Tutsi population as domestic accomplices of an invading atmy,
ibyitso, or as a domestic enemy in their own right. Under the guise of national
defense, ordinary citizens of Rwanda, primarily its Hutu peasantry, were enlisted
in a nationwide campaign of looting, pillaging, murder, rape, torture, and
extermination of the Tutsi.

Sylvestre GACUMBITSI organized the campaign against Tutsi civilians in
Rusumo commune, Kibungo pr<ifecture. The campaign consisted in public
incitement of Hutu civilians to seDarate themselves from their Tutsi neishbors and

4.
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7.

8 .

to kill them and resulted in thousands of deaths. Sylvestre GACUMBITSI killed
persons by his own hand, ordered killings by subordinates, and led attacks under
circumstances where he knew, or should have known, that civilians were! or
would be, killed by persons acting under his authority.

Notably, on or about 9 April 1994 Sylvestre GACUMBITSI convened a meeting
of all the conseillers de secteur, responsables de cellule and party chiefs of
MRND and CDR in Rusumo commune. The meeting was held at the bureau
communal. During that meeting bourgmestre Sylvestre GACUMBITSI
announced that weapons would be distributed for purposes of the extermination of
the Tutsi population.

On or about 10 April 1994 Sylvestre GACUMBITSI participated in a meeting at
the FAR military camp in Kibungo. Present at the meeting was Col. Pierre
Cdlestin RWAGAFIRITA and all of the bourgmestres of Kiblungo prdfecture- Col.
RWAGAFIRITA and a number of other soldiers distributed cases of grenades,
machetes and bladed weapons to each bourgmeslre. Sylvestre GACUMBITSI
received over 100 boxes of weapons, some of which he subsequently delivered to
various locations in the prdfecture.

On or about 12 April 1994, after conferring with Major NDEKEZI, Sylvestre
GACUMBITSI ordered soldiers and boatmen along the lakes in Gisenyi secteur
to stop refugees in flight from escaping across the border into Tanzania.

As bourgmestre, Sylvestre GACUMBITSI exercised authority over his
subordinates, among whom can be counted: administrative personnel at the level
of the commune. including conseillers de secteur, responsables de cellule and
nyumbakumi; and the communal police. As consequences of his public office as
bourgmestre of Rusumo commune and his membership in the MRND political
parly, Sylvestre GACUMBITSI also exercised authority over gendatmes and
civilian militias in Rusumo commune.

5 .

tr.

9. Sylvestre GACUMBITSI ordered responsables de cellule arrd nyumbakumi to
deliver weapons to certain members of the populace. He also ordered the
responsables de cellule and nyumbakumi to disseminate to members of the
populace and to carry out the official policy of massacring civilian Tutsis. These
conrmunal officials in tum re-distributed the rveapons that they received from
Sylvestre GACUMBITSI and participated in the campaign of extermination by
ordering their constituents to kill civilian Tutsi throughout the commune.

10. In ordering conseillers de secteur and responsables de cellule to exterminate the
Tutsi, Sylvestre GACUMBITSI directed that the killing should begin with parents
whose children hadjoined the inkotanyi, a specific reference to the RPF. Sylvestre
GACUMBITSI specifically ordered that attacks be directed against the snakes, a
reference to the Tutsi.

1 l. During the week of I 1 April 1994 Sylvestre GACUMBITSI circulated about
Rusumo aboard a vehicle belonging to the commune. He was often accompanied
by communal police and Interahamwe, and the vehicle was often loaded with a
quantity of machetes. For example, on or about 15 April 1994 Sylvestre
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GACUMBITSI, accompanied by MLTIIYABUGINGO, transported weapons,
including machetes, in a vehicle heading toward Nyarubuye.

12. On or about 14 April 1994 Sylveshe GACUMBITSI arrived in Nyabitarc secteur
and summoned all the Hutu nyumbakumi and distributed machetes to them. He
instructed the communal police and the nyumbakumi that all Tutsi in the region
should be killed by nightfall, and that whoever killed a Tutsi could then
appropriate his belongings. The communal police and nyumbakumi did as
Sylvestre GACUMBITSI instructed, and many civilian Tutsi were killed, among
them: KAGUMYA L6onard; GAHONDOGO and her children, RUNUYA and her
children, including MANIRIHO, KAGUMYA (2 weeks o1d), GASHUMBA'
MUTEMPLTNDU, MUKABERA, NYAMWRA, MUKADUSABE,
BIMENYIMANA, among others.

l3.In addition to exhorting crowds to massacre the Tutsi civilians, Sylvestre
GACUMBITSI also travelled to the various cellules to monitor the course of the
massacres.

14. On or about 15 April 1994, Sylvestre GACUMBITSI also circulated in Rusumo
commune aboard a vehicle and announced over a loud speaker that Tutsi women
and children could safely return to their homes, but that Tutsi men would be
killed. His announcements were a ruse to facilitate attacks upon women and
children that would come out of hiding, and an inciting call to exterminate the
Tutsi men.

15. Between the 15'h and 17s April 1994, Sylvestre GACUMBITSI led an attack on
the paroisse of Nyarubuye, where numetous Tutsi and Hutu refugees had
gathered. Sylvestre GACUMBITSI approached the church in a caravan of several
vehicles of communal police and Interahamwe. Many of the attackers wore berets
and kitenge uniforms bearing MRND Interahamwe insignia. A quantity of
machetes was unloaded from the vehicles and placed before the church. Sylvestre
GACUMBITSI addressed the crowd with a megaphone and ordered Hutu
refugees to separate from Tutsi. Once the groups were separated the attacks began.

16.The communal police and Interaharnwe surrounded the church compound.
Sylvestre GACUMBITSI ordered the Hutu to attack the Tutsi, incorporating
former Hutu refugees in attacks against the Tutsi led by communal police and
Interahamwe nnder his direction.

17. Communal police and Interahamwe attacked the Tutsi refugees with grenades and
firearms and traditional weapons. Other attackers used the machetes previously
supplied by Sylvestre GACUMBITSI.

18. On the following day, Sylvestre GACUMBITSI, accompanied by
RUBANGUKA, the President of the Rusumo Court, and a group of attackers
retumed to the devastated church compound at Nyarubuye armed with spears,
machetes, and bows and arrows. Led by RUBANGUKA, the attackers finished off
the survivors lying among the corpses. Afterwards the attackers looted the church
compound, removing cupboards, tables, radios, beds and clothing.
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19. Almost all of the Tutsi refugees, comprising several thousands, at Nyarubuye
parorise were killed.

20. Sexual violence against Tutsi women was systematically incorporated in the
generalized attacks against the Tutsi. In leading, ordering and encouraging the
campaign of extermination in Rusumo commune, Sylvestre GACUMBITSI
knew, or should have known, that sexual violence against civilian Tutsi was' or
would be, widespread or systematic, and that the perpefators would include his
subordinates or those that committed such acts in response to his generalized
orders and instructions to exterminate the Tutsi.

21. Furthermore, Sylvestre GACUMBITSI circulated about Rusumo commune rn a
vehicle announcing by megaphone that Tutsi women should be raped and sexually
degraded. For example, on or about 17 April 1994 Sylvestre GACUMBITSI
exhorted the population along the Nyarubuye toad to "rape Tutsi girls that had
always refused to sleep with Hutu ..." and to "search in the bushes, do not save a
single snake... ". Attacks and rapes of Tutsi women immediately followed.

22.From those first days of April 1994 through 30 April 1994, Sylvestre
GACUMBITSI ordered, directed or acted in concert with local administrative
official in Kiburrgo prdfectare, including bourgmestres and conseillers de secteur,
to deny protection to civilian Tutsi refugees and to facilitate attacks upon them by
communal police, Interaharrwe, civilian militias and local residents.

23. At all times material to this indictment Sylvestre GACUMBITSI failed to
maintain public order, or deliberately undermined the public order, in districts
over which he exercised administrative authority, in agreement with or in
furtherance of the policies of the MRND or the Interim Government, knowing that
those policies intended the destruction, in whole or in parl, ofthe Tutsi.

24. By virtue of his positions of leadership of the MRND and the Interahamwe,
particularly as derived from his status as bourgmestre of Rusumo, Sylvestre
GACUMBITSI ordered or directed or otherwise authorized government armed
forces, civilian militias and civilians to persecute rape and kill or facilitate the
killing of civilian Tutsi. By virtue of that same authority Sylvestre
GACUNIBITSI had the ability and the duty to halt, prcvent, discourage or
sanction persons that committed, or were about to commit, such acts, and did not
do so, or only did so selectively.

25. Sylvestre GACUMBITSI, in his position of authority and acting in concert with
others, participated in the planning, preparation or execution of a common
scheme, strategy or plan to exterminate the Tutsi, by his own affirmative acts or
through persons he assisted or by his subordinates with his knowledge and
consent.

Count 3: EXTERMINATION as a CRIME AGAINST HUMANITY:

The Prosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI wi|h EXTERMINATION AS A CRIME AGAINST HUMANITY AS
stipulated in Article 3(b) of the Statute, in that on or between the dates of 6 April 1994
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and 30 April 1994 in Kibung o prefectures, Rwanda, Sylvestre GACUMBITSI did
kill persons, or cause persons to be killed, during mass killing events as part of a
widespread or systematic attack against a civilian population on political, ethnic or
racial grounds, as follows:

Pursuant to Article 6(l) of the Statute. by virtue of his affirmative acts in planning,
instigating, ordering, committing, or otherwise aiding and abetting the planning,
preparation or execution of the crime charge{' and

Pursuant to Article 6(3) of the Stafirte: by virtue of his actual or constructive
knowledge of the acts or omissions ofhis subordinates, including soldiers, gendarmes,
communal police, Interahamwe, clrlian militia or civilians acting under his authority,
and his failure to take necessary and reasonable measures to stop or prevent them, or
to discipline and punish them, for their acts in the planning, preparation or execution
of the crime charged, in that:

26. Between 6 April 1994 and 17 July 1994, there were throughout Rwanda
widespread or systematic attacks directed against a civilian population on political,
ethnic or racial grounds.

27. Approximately between 15 and 18 April 1994, Sylvestre GACUMBITSI
commanded, facilitated or participated in attacks upon civilian Tutsi refugees that
had gathered at Nyarabuye paroisse. Sylvestre GACUMBITSI transported, or
facilitated the transportation of, communal police or Interahamwe or weapons to
Nyarabuye paroisse and led attacks against civilian Tutsi by his own example or
by ordering and directing the attackers to kill the refugees.

28. As direct consequences of orders or instructions from Sylvestre GACUMBITSI
at Nyarabuye paroisse, there were numerous killings of family members and
entire families, including UWIRAGIYE, MUGIRANEZA and TUYIRINGIRE,
three children. The identity of each victim and the proximate number of fatalities
and the exact circumstances of each death cannot be detailed exhaustivelv due to
the overwhelming devastation of the massacres.

29. Sylvestre GACUMBITSI's affirmative acts in commanding, facilitating or
participating in the killings of civilian Tutsi refugees at Nyarabuye paroisse are
pleaded with greater particularity in paragraphs 4 through 16, above, which are
reiterated and incorporated herein by reference.

30. Furthennore, Sylvestre GACUMBITSI's generalized campaign of extermination
in Rusumo commune, Kibungo prdfecture, during April 1994, particularly
following his distributions of weapons and organizational meetings with military
and administrative officials from 7 to 15 April 1994, claimed the lives of hundreds
of civilian Tutsi and moderate Hutus. Sylvestre GACUMBITSI's aflirmative acts
in commanding, facilitating or participating in the killings of civilian Tutsi in
Rusumo commune are pleaded with greater particularity in paragraphs 4 through
16, above, which are reiterated and incorporated herein by reference.

Count 4: MURDER as a CRIME AGAINST HUMANITY:

CIIIO4.0068 (E)
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The Prosecutor of the Intemational Criminal Tribunal of Rwanda charges Sylvestre
GACUMBITSI with MLIRDER as a CRIME AGAINST HaMANITY, as stipuluted
in Article 3(a) of the Statute, in that on or between the dates of 6 April 1994 and
30 April 1994 in Kibung o prdfecture, Rwanda, Sylvestre GACUMBITSI did kill
persons, or cause persons to be killed, as part of a widespread or systematic attack
against a civilian population on political, ethnic or racial grounds, as follows:

Pursuant to Article 6O of the Statute: by virtue of his affirmative acts in planning,
instigating, ordering, committing, or otherwise aiding and abetting the planning,
preparation or execution ofthe crime charged; and

Pursuant to Article 6(3) of the Statute: by virtue of his actual or constructive
knowledge of the acts or omissions ofhis subordinates, including soldiers, gendarmes,
communal police, Interahamwe, civilian militia or civilians acting under his authority,
and his failure to take necessary and reasonable measures to stop or prevent them, or
to discipline and punish them, for their acts in the planning, preparation or execution
of the crime charged, in that:

31.In addition to personally ordering and leading attacks against groups of civilian
Tutsi refugees, Sylvestre GACUMBITSI also targeted specific Tutsi civilians in
Kibungo prdfecture for mvder.

32.On a date uncertain during April 1994, Sylvestre GACUMBITSI approached a
pregnant Tutsi woman and her mother-inlaw along a roadside. The woman
appeared to be in discomfort and asked for assistance. Instead of helping the
women, Sylvestre GACTIMBITSI took a knife and slit her abdomen, causing the
two fetuses that the woman was carrying to fall from her body. Sylvestre
GACUMBITSI, assisted by another, repeatedly stabbed the woman, her mother-
in-law and the two babies, causing their deaths.

33. On a date uncertain during April 1994, Sylvestre GACUMBITSI killed a Tutsi
woman and her three children in his own home. Sylvestre GACUMBITSI was
god-father to one of the children, and the woman sought refuge at the home ofher
former friend. Instead of protecting the woman and her children, Sylvestre
GACUMBITSI personally arranged their murder.

34. On or about 14 April 1994, Sylvestre GACUMBITSI personally shot and killed
two civilian Tutsi near the Catholic center in Nyabitare. The two persons pleaded
with Sylvestre GACUMBITSI, going so far as to offer him money so that they
would be killed with bullets and not by machetes. Sylvestre GACUMBITSI took
the money, shot them, and removed the rest of their money.

35. Sometime between 17 and 18 April 1994, Sylvestre GACUMBITSI also caused
the death of several Tutsi children. Upon specific instruction from Sylvestre
GACUMBITSI!, infant survivors of the attack on Nyarubuye paroisse were lured
to a location with an offer of food. Once they were assembled, Sylvestre
GACUMBITSI ordered all exits blocked and the children were killed with
grenades.
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36. On a date uncertain during April - June 1994, Sylvestre GACUMBITSI
personally ordered the tenants in one of his homes to vacate the premises. After
announcing that his home was not CND, a reference to the cantonment of RPF
soldiers in Kigali, Sylvestre GACUMBITSI ordered the killing of his former
tenants.

Count 5: RAPE as a CRIME AGAINST HUMANITY:

The Prosecutor of the International Criminal Tribunal of Rwanda charges Sylvestre
Gacumbitsi with RAPE as a CRIME AGAINST HaMANITY as stipulated in
Article 3(g of the Statute, in that on or between the dates of 6 April 1994 and 30
April 1994 inKlbungo prifecture, Rwanda, Sylvestre Gacumbitsi did cause women
to be raped as part of a widespread or systematic attack against a civilian population
on political, ethnic or racial grounds, as follows:

Pursuant to Article 6(l) of the Statute: by virtue of his affrrmative acts in planning,
instigating, ordering, committing, or otherw'ise aiding and abetting the planning,
preparation or execution of the crime charged; and

Pursuant to Article 6(3) of the Statute: by virtue of his actual or constructive
knowledge ofthe acts or omissions of his subordinates, including soldiers, gendarmes,
communal police, Interahamwe, civllian militia or civilians acting under his authority,
and his failure to take necessary and reasonable measures to stop or prevent them, or
to discipline and punish them, for their acts in the planning, preparation or execution
ofthe crime charged, in that:

37. During April, May and June of 1994, there were widespread or systematic rapes
and sexual violence of Tutsi women. The sexual assaults were often a prelude to
murder, and rvas sometimes lhe cause of death of a number of civilian Tutsi.

38. On one particular occasion, on or about 17 April 1994, Sylvestre GACUMBITSI
lured Tutsi women to a certain location by announcing over a megaphone that
Tutsi women would be spared, and that only Tutsi men would be killed. When a
number of Tutsi women gathered in response to Sylvestre GACUMBITSI's
exhortations, they were sunounded by several attackers, raped, and then killed.
Attackers also sexually degraded a number ofTutsi women by inserting objects in
their genitals.

39. On or about 17 April 1994, Sylvestre GACUMBITSI travelled along the
Nyarubuye road in a caravan of vehicles, announcing with a megaphone 'Search

in the bushes, do not save a single snake .... Hutu that save Tutsi should be killed
Tutsi girls that have always refused to sleep with Hutu should be roped and sticks
placed in their genitals..." After Sylvestre GACUMBITSI drove by, a group of
men attacked Tutsi women that were hiding nearby and raped several of the
women. One of the women was killed and a stick was thrust in her genitals.

40. The sexual violence was so widespread, and conducted so openly, and was so
integrally incorporated in generalized attacks against civilian Tutsi, that. Sylvestre
GACUMBITSI must have known, or should have known, that it was occurring,
and that the perpetrators were his subordinates, subject to his authority and
control, and acting under his orders. This is especially so since the perpetrators of
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sexual violence were often the same individuals
participated in the generalized attacks against
GACUMIIITSI had ordered.

that
the

The acts and omissions of Sylvestre GACaMBITSI detailed herein
punishable in reference to Articles 22 and 23 of the Statute.

Dated this 20 day ofJune 2001:

ISigned]
Carla del Ponte
Prosecutor

ISeal ofthe Tribunal]

Itltz

organized and led or
Tutsi that Sylvestre
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JUDCEMENT

Date Filed I Dqte enregistrie

19/10/2004

Pages

9',?

GMS4



Documents name I tfure du docunent

JUGEMENT

lnternationall Crim,'nal Tribunal for Rwanda
Tribunal P6nal International pour le Rwanda

Arusha lnternational Conference Cenke
P.O.Box 6016, Arusha, Tanzania - B.P. 6016, Arusha. Tanzanie

Date Filed / Date enregistrde

t1/6/2004

,/'--"-\,
/ f l  )
.q i

/ ' . .

T el: ,55 57 5o42O'7'11 504367-"72 ot 1 212 963 2a5o Fax 235 57 5o4onol5f!/-373 or 1 212 963 2448/49

PROOF OF SERVICE TO DETAINEES
PREUVE DE NOTIFICATION D'ACTES AUX DETENUS

Upon siEnature ot the detainee, please return this sheet to the originator as Proot of service.
Folmulaire At Ate renvoyi d I'expad eur ditment signi pdrb datunu.

Pages

105

cMs4

Date: 18 June 2004 Case Name / Affaire: The Prosecutor vs. Sylvestre GACUMBITSI

Case No /Affaire No.: ICTR-O1-64-T

To:
A : Name of detainee / /'om du ddlenu

GACUMBITSI

TO BE FILLED IN BY THE DETAINEE
A COMPLETER PAR LE DETENU

I confirm reception of the
document(s) l isted below.

Je confirme r6ception du/des
documents mentionn6(s) ci- .
dessous.

qignature Dale,Time / Heure

" , " l l \ ,  - i ' , , , , .
( <  r ! ' c

Via:

Security Olficer

Commanding Officer, UNDF S. Guindo

Signature
I

,4( t'l
t /  I

,T'W:
' I

From:
De:

E J.-P. Fom6t6 (Chief, CMS) ! N. Dialro (IC1) E F . Kouambo (TC2) El C. 
"oi;rrli;frdtl

! F. A. Ialon (Appeals)

Subject
Objet: Kindfy find attached the tollowing documents / Veuillez trouver en annexe les documents suivants-


