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1. The goings on at the United Nations Detention Unit (“UNDU”) regarding the management
of Mr. Ratko Mladi¢ (“Mr. Mladi¢”) is a matter of serious concern, given the history of the
management of the health care of Mr. Mladi¢. This is well documented, but more specifically
regarding the treatment of his anemia leading to hospitalization and surgery. There is also the
matter regarding what transpired after the last status conference, held on 24 July 2020, where Mr.
Mladi¢ complained about the treatment he was getting from the UNDU followed by my dissenting

opinion to the “Decision on Defence Submissions”, issued by the Majority on 14 August 2020."

2. Now we have before us two motions seeking urgent hospitalization coupled with a
complaint to the Registrar pursuant to Regulations 3, 4, and 7 of the International Residual

Mechanism for Criminal Tribunals Regulations on the Complaints Procedure for Detainees.”

3. Noting that since then, Mr. Mladi¢ was taken to a civilian hospital where he had an
intravenous infusion, among unknown treatments, which was described by the UNDU Medical
Officer and Commanding Officer as a precautionary measure, and allegedly declared fit and
returned to the UNDU. At the time of hospitalization, Mr. Mladi¢ had a fever of 38.3 degrees

Celsius.” He was told that maybe he had a “heat stress/stroke”.*

4. The very following day, Mr. Mladi¢ cut short his telephone call with Co-Counsel, during
which he was not able to meaningfully communicate with counsel. He complained that he was
unwell, coughing, and unable to breathe.> Since that time, Mr. Mladic¢’s temperature has been
measured multiple days and it has always been consistently between 37.4 and 38.3 degrees Celsius.’
He reports lack of energy, lack of being able to engage counsel in telephone conversation, and not

being well.”

5. The response from the UNDU Commanding Officer was to downplay these very serious
symptoms as being due to heat and has neglected to have Mr. Mladi¢ hospitalized, denying that Mr.
Mladié’s temperature as being a fever and of being any danger to Mr. Mladi¢’s conditions. The

UNDU Commanding Officer provided three ventilating fans to Mr. Mladic, but neglected to send

! See Dissenting Opinion of Judge Prisca Matimba Nyambe to the “Decision on Defence Submissions” Filed on 14
August 2020, 14 August 2020.

2 Defence Urgent Motion to Hospitalize Mr. Mladié, 14 August 2020 (confidential) (“Motion”); Second Defence
Urgent Motion to Hospitalize Mr. Mladi¢; and Simultaneous Complaint to the Registrar Regulations 2, 3 and 7(C) of
the International Residual Mechanism for Criminal Tribunals Regulations on the Complains Procedure for Detainees,
18 August 2020 (confidential) (“Second Motion”).

3 Motion, paras. 2, 3; Second Motion, paras. 3, 4.

* Second Motion, para. 2.

3> Motion, para. 3; Second Motion, para. 3.

% Second Motion, para. 4.

7 Second Motion, para. 4.
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him to the hospital for necessary investigations as to the cause of the symptoms that he presented.®

Mr. Mladi¢ reports that these fans do nothing to help him.”

6. It is common knowledge from the World Health Organization health protocols that the
conditions that Mr. Mladi¢ presents, coupled with a high temperature of 38.3 degrees Celsius fever
is indicative of Covid-19. Normally, such a patient needs immediate hospitalization to manage the
infection. In any event, if these symptoms are not Covid-19-related, it is without a doubt another

serious ailment requiring hospitalization and further investigation.

7. The hospitalization of Mr. Mladi¢ for investigation as to what is causing the high
temperatures is urgent, is time sensitive, and cannot wait for the onerous procedures found in the
Rules Governing the Detention of Persons Awaiting Trial or Appeal Before the Mechanism or

Otherwise Detained on the Authority of the Mechanism (“Detention Rules”) for the complaints.

8. The Motion and the Second Motion demonstrate that the issues before the Appeals Chamber
are closely related to the fairness of the appeal proceedings in this case. The issue of the
hospitalization of a Detainee appearing before it is closely related to the fairness of the appeal

proceedings and therefore calls for the intervention of the Appeals Chamber.

9. According to Rule 51 of the Detention Rules, the relationship between the UNDU Medical
Officer and/or other health-care professionals and Detainees shall be governed by the same ethical
principles and professional standards as those applicable to relationships between doctors and
patients in the community. The goings on between the UNDU Medical Officer and Mr. Mladic
point to the fact that the relationship between the UNDU Medical Officer and the patient under his

care has broken down.

10.  Pursuant to Rules 47(1) and 47(2) of the Detention Rules, “Detainees shall enjoy at least the
same standard of health care as is available in the community” and “shall have access to all medical

services [...] including mental health, [...] and specialist services and urgent medical attention”.

11. Pursuant to Rules 10(1) and 10(2) of the Detention Rules, “[a]ll Detainees shall be treated
with humanity and with respect for the inherent dignity of the human person” and that “[n]o
Detainee shall be subjected to [...] cruel, inhuman, or degrading treatment or punishment, for which

no circumstances whatsoever may be invoked as a justification”. Furthermore, there shall be no

discrimination against a Detainee on the grounds of “the type of offence alleged to have been

8 Motion, para. 5; Second Motion, para. 5.
% Second Motion, para. 5.
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committed” by the Detainee,'® and “[iln order for the principle of non-discrimination to be
effectively put into practice, the individual needs of Detainees, particularly the most vulnerable,
shall be taken into account”.'' In addition, the “detention regime and the application of these
[Detention] Rules shall not necessarily aggravate the suffering inherent in deprivation of liberty and

separation from the public at large”."

12. Given my views above, I respectfully dissent from the position of the Majority in the
“Decision on Motions for Hospitalization”, issued on 20 August 2020. As indicated above, I would
grant the requests in the Motion and Second Motion in their entirety and immediately hospitalize

Mr. Mladic.

Done in English and French, the English version being authoritative.
Done this 25" day of August 2020,

At The Hague, ; BN
The Netherlands {( . /L/& ¢

Judge Prisca Matimba Nyambe
Presiding Judge

[Seal of the Mechanism]

' Rule 11(1) of the Detention Rules.
"' Rule 11(2) of the Detention Rules.
"2 Rule 12 of the Detention Rules.

Case No. MICT-13-56-A 25 August 2020

11201



UNITED NATIONS  /, \V NATIONS UNIES
International Residual Mechanisr&i )y Mécanisme international appelé a exercer

for Criminal Tribunals w les fonctions résiduelles des Tribunaux pénaux

IRMCT - MIFRTP
TRANSMISSION SHEET FOR FILING OF DOCUMENTSFICHE DE TRANSMISSION POUR LE DEPOT DE DOCUMENTS

| - FILING INFORMATION / INFORMATIONS GENERALES

Tol A IRMCT Registry/Greffe du MIFRTP [] Arusha/Arusha X] The HaguelLa Haye
From/ [] President / [X] Chambers /  [] Prosecution/ [] Defence /
De: Président Chambre Bureaudu Procureur Défense
] Registrar / [] other/Autre
Greffier
Case Name/ PROSECUTOR v. RATKO MLADI ¢ Case Number/ MICT-13-56-A
Affaire : Affaire n°:
Date Created/ 25 August 2020 Date transmitted/ 25 August 2020 No. of Pages/ 4
Daté du: Transmis le: Nombre de pages
Original Language /  [X] English/ [] French/ ] Kinyarwanda [] otherAutre (specifyprécise) :
Langue de l'original :  Anglais Francais [ B/c/s
Title of PUBLIC VERSION OF “DISSENTING OPINION OF JUDGE PRIS CA MATIMBA

Document/Titre NYAMBE TO THE ‘DECISION ON MOTIONS FOR HOSPITALIZAT ION’ FILED ON
du document 20 AUGUST 2020”

Classification X Unclassified/ [] Ex Parte Defence excludddéfense exclue

Level/ Non classifié ] Ex Parte Prosecution exclud&lireaudu Procureur exclu
Catégories de ] Confidential/ ] Ex Parte R86(H) applicant excludéktt. 86 H) requérant exclu
classification : Confidentiel ] Ex Parte Amicus Curiae excludesthicus curiae exclu

[ Strictly Confidential/ [] Ex Parte other exclusionltre(s) partie(s) exclue(s)
Strictement confidentiel (specifyprécise) :

Document type/Type de document

[] Motion/ Requéte  [] Judgementdugement/Arrét [] Book of Authorities/ ] warrant/

X1 Decision/ ] Submission from parties/ Recueil de sources Mandat

Décision Ecritures déposées par des parties [ Affidavit/ [] Notice of Appeal/
] Order/ ] Submission from non-parties/ Déclaration sous serment Acte d'appel
Ordonnance Ecritures déposées par des tiers [ ] Indictment/Acte d’accusation

Il - TRANSLATION STATUS ON THE FILING DATE/ ETAT DE LA TRADUCTION AU JOUR DU DEPOT

[] Translation not required/a traduction n’est pas requise

X Filing Party hereby submits only the original, aaduests the Registry to translate/
La partie déposante ne soumet que I'original elicitdé que le Greffe prenne en charge la traduction
(Word version of the document is attachied/version Word est jointe)

[ English/Anglais  [X] French/Francais [ ] Kinyarwanda [X] B/C/S [] OtherAutre(specifyprécise) :

[] Filing Party hereby submitsoth the original and the translated version fiindi as follows/
La partie déposante soumet I'original et la verstoaduite aux fins de dépdt, comme suit

Original/ [1English/  [] French/ ] Kinyarwanda ] OtherAutre (specifyprécise) :
Original en Anglais Frangais []B/Cis

Translation/ [1English/  [] French/ [ Kinyarwanda ] OtherAutre

Traduction en Anglais Francais L1 B/CIs (specifyprécise) :

[ Filing Party will be submitting the translated sien(s)in due course in the following language(s)/
La partie déposante soumettra la (les) version(s)urg{s) sous peu, dans la (les) langue(s) suivajie(

[ English/Anglais  [] French/Francais [ ] Kinyarwanda [] B/C/S [] OtherAutre (specifyprécise) :

Send completed transmission sheet to/ Veuillez soumettre cette fiche diiment remplie a :

JudicialFilingsArusha@un.org OR/ OU JudicialFilingsHague@un.org
Rev: August 2019/ Rév. : Aoiit 2019



