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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 J anuary 1994 and
31 December 1994 (“Appeals Chamber” and “Tribunal”, respectively), is seized of the
“Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (Rule 73(C))”, filed by the
Prosecution on 12 December 2005 (“Prosecution’s Interlocutory Appeal’).

1. Procedural History and Filings of the Parties

2. On 30 June 2005, the Prosecution filed before Trial Chamber III its “Motion for Judicial

Notice of Facts of Common Knowledge and Adjudicated Facts™ (“Prosecution’s Motion™). In the
~ Motion, the Prosecution requested, pursuant to Rule 94 of the Tribunal’s Rules of Procedure and
| Evidence ( “Rules”), that the Trial Chamber take judicial notice of six purported “facts of common

knowledge”, as well as a further 153 purported “adjudicated facts” extracted from the Judgements

in the Adkayesu, Kayishema and Ruzindana, Rutaganda, Kajelijeli, Musema, Nahimana et al,

Ndindabahizi, Niyitegeka, Ntakirutimana and Semanza cases.

3. In its “Decision on Prosecution Motion for judicial Noﬁ;ce” _('“ImPugned-Decision”], filed on
9 November 2005, the Trial Chamber took judicial notice of two of the six “facts of common
knowledge, took judicial notice of another “fact of common knowledge” in modified form, and
denied the remainder of the Prosecution’s Motion. The Prosecution sought certification to appeal
‘the Decision in accordance with Rule 73(C) of the Rules. The Trial Chamber granted certification
in its “Certification of Appeal concerning Judicial Notice”, filed on 2 December 2005
(“Certification™). The Prosecution’s Interlocutory Appeal was filed accordingly on 12 December.’

1. One of the Accused, Joseph Nzirorera, filed “Joseph’s Nezirorera's Motion to Dismiss Issues
of Interlocutory Appeal for Which Certification Was Not Granted” on 13 December 2005
(“Nzirorera’s Motion™), secking to confine the scope of the interlocutory appeal to the single issue
on which, Mr. Nzirorera argued, the Trial Chamber had granted certification to appeal. The
Prosecution filed a response to this motion on 15 December 2005,” and Mr. Nzirorera filed a reply
to this response on 16 December 2005. In addition, on 16 December 2005, Mr. Nzirorera filed his

! Rule 73(C) requires a party to file its interlocutory appeal within seven days of the filing of a decision certifying the
appeal. Becausc Friday, 9 December 2005 was an official holiday at the Tribunal in Arusha, where the appeal was
filed, the deadline was the following Monday, 12 December 2005,

% Prosecutor’s Reply to Nzirorera’s Response, 13 December 2005 (“Response to Nzirorera's Motion").

3 Reply Brief* Joseph Nzirorera's Moton to Dismiss Issues of Interlocutory Appeal for Which Certification Was Not
Granted, 16 December 2005 (“Reply Supporting Nzirorera’s Motion™), '

- : 1
Case No.: ICTR-98-44.AR73(C) . 16 June 2006
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- “Respondent’s Brief” (*Nzirorera’s Response™) responding to the interlocutory appeal on its merits.
The Prosecution filed its reply to this response on 20 December 2005 .

o In both its Response to Nzirorera’s Motion and its Reply to Nzirotera’s Response, the
Prosecution argues ﬁiat it wés mlproper for Mr. Nzirorera to file both a motion to dismiss the
interlocﬁtory appeal and a ’sepirate response to thét interlocutory appeal. It_contehds that a
respondent to an interlocutory appeal is entitled to only one response, into which should be ‘
incorpprated'any arguments for the dismissal of the appeal. The Prosecution asks the Appeals
Chamber to treat Nzirorera’s Motion, being the first filed, as his response, and thus to distegard

Nzirorera’s Response.® Mr. Nzirorera has given no answer to these arguments.

6. The-Appeals Charuber agrees with the Prosecution that Mr. Nzirorera was only entitled to
file a single response. According to paragraph 2 of the Practice Direction on Procedure for the
Filing of Written Submissions in Appeal Proceedings Before the Tribunal,® the response to an
interlocutory appeal filed as of right shall both “state whether or not the appeal is opposed and the
groun;ds therefore™ and “set out any objection to the applicability of the provision of the Rules
relied upon by the Appellant as the basis for the appeal”. That is, the response should both address
the merits of th;z: appeal and include any procedural arguments for its dismissal. Nzirorera’s Motion
set fmth-an objection to the applicability of Rule 73(13) of the Rules as a basis for the appeal, by

- contending that the appeal exceeds the scope of the certification granted under that Rule. It should
. have been included as part of the response. _

. 7. - However, the Appeals Chamber nonetheless finds that it is in the interests of justice in the
exceptional circumstances of this case to consider the arguments raised in both Nzirorera’s Motion
and Nzirorera’s Response. This is for two reasons. Firét, there may arguably have been a good
faith basis for Mr, Nzirorera’s counsel to believe (albeit wrongly) that the above-cited provision of
the Practice Direction did not apply to interlocutory appeals certified by a Trial Chamber, an issue
the Appeals Chamber had not previously decided.’ I.nllight of that fact, to set aside.Nzirarera‘s

¢ Prosecutor’s Reply to “Respondent's Brief of Joseph Nzirorera” Dated 16 December 2005, 20 December 2005
‘Reply to Nzirorera's Response™),
See Response to Nzirorera’s Motion, patas 1-2; Prosecution’s Reply to Nzirorera's Reponse, paras 2-3,
¢ 16 September 2002 (“Practice Direction on Written Submissions”), .
7 The Praetice Direction on Written Subrnissions distinguishes between appeals that lie “as of right” and those thar lie
“only with the leave of a bench of three judges of the Appeals Chamber”, Appeals that have been certified by a Trial
Chamber—pursuant to 2 procedure established by amendment to the Rules after the Practice Direction’s issuance——are
not specifically mentioned, but the Appeals Chamber considers that, after the required certification has been issucd,
- they lie “as of right”, in that they are suthorized by Rule 73(B) of the Rules and the appellant need not apply to the
Appeals Chamber for further leave to file them. In any event, the provisions of the Practice Direction governing the
content of a response are the same for all cawegories of interlocutory appeal. See ibid. paras 2, 5.

2
~ Casc No.: ICTR-98-44-AR73(C) - ' 16 June 2006
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Responsc cnnrely—and thus consider the merits of the issues raised on appeal without any

argument from Mix. Nzirorera—would be a disproportionate remedy for the violation of the Rules,

RERS Second, the Prosecution’s own appeal filing has violated the Practice Di.téction on the
| Length of Bricfs and Motions on Appeal, ® which provides in paragraph I(C)(2)(a)(i) th:‘it the
“motion of a party wishing to appeal where appcal lies as of right will not exceed 15 pages or 4500
| words, whichever 15 ‘greater.” In submlthng a 28~pagc filing (plus appendlces), the Prosecution
* relies instead on paragraph I(C)(2)(d).” But that paragraph applies to cases in which the Appeals -
Chamber has either ordered or expressly pérmjrted the parties to file “briefs” on the merits of an
. | interlocutory appeal—that is to say, where the Appeals Chamber has de'_tcrmined that the issues are
_ sﬁfﬁciqntly compléx to jusﬁﬂ submissions longer than those allowed by the ordinary provisions of
subparagraphs (a) and (c). Nd. such ordér or leave has been granted in this case. None of the
Accused bas objected to the Prosecution’s appeal on this basis, which means that the Appeals
Chamber is not obligated to granf re}icf.“_} In light of the fact that the Accused have now all -
responded to the Prosecution’s appeal, the important issues raised by the appeal, and the fact that—
~ like Mr. Nzirorera—the Prosecution m.ighf conceivably have been confiised by the applicability of
the various provisions of ihc.practice direction, the Appeals Chambler determines that the fairest
approach is to accept the Prosecution’s Interlocutory Appeal as validly filed. Doing so provides
another reason that, in fairness to Mr. Nzirorera, the arguments in Nzirorera’s Response should not
be disregarded. -

9. For the forcgbing rcésans the Appeals 'Chambér permim Mr, Nzirorera to separate the
. response authorized by paragraph 2 of the Practice Direction on Written Subrmissions into two
separate filings (Nzirorera’s Motion 'and Nmorcra s Rx:sponse) and will thus conmder the
arguments included in both ﬁlmgs The Prosecutmn s repiies to these two _separate filings are thus
also penmissible as they are, in essence, a two-part vermon of thc reply authonzed by paragraph 3 of
that Pl‘acthE Direction. The Appeals Chamber wﬂl not, however, con:ndm' the submissions
contained'in Mr. Nzirorera’s Reply Suppnrtmg Nzirorera’s Motion. There is no prowsmn in the
Practice Direction for further submissions by an appellee in response to the appellaﬁt’s reply, and

the above-discussed reasons do not provide & basis for permitting Mr. Nzirorera to file one.

10.  The Appeals Chamber delayed its consideration of this appeal because it was awaiting the
responses of the other Accused, Edouard Karemera and Mathieu Ngirumpatse, both of which were

¥ 16 Seprember 2002.
? Prosecution’s Tnterlocutory Appeal footnote 1.
1'% See Rule 'S of the Rules.

* Cage No.: ICTR-98-44-AR73(C) 16 Tune 2006
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filed on 22 May 2006."" These filings were made several months after the above-described filings

were completed because ‘of lengthy delays in the complcnon and transmission of several

translations ordered by the Appeals Chamber.'? Both of the Responses complied with the deadline

set by the Appeals Chamber’s Decision on Extension of Time (ten days after the transmission of the

translations in question), and thus were timely. The Prosecution filed a “Consolidated Reply” to
~ these responses on 25 May 2006. ' ‘

'IL Scope of grounds for which certification of appeal has been granted:

11, | The Prosecution’s Interlocutory Appeal alle'gés that the Trial Chamber erred in law when it
' refused to take Judmal notice, as facts of common knowledge under Ru.le 94(A) of the Rules of _
four facts, pamely, facts 1, 2, 5 and 6 appeanng in Annex A to the Prosecution’s Interlocutory
Appeal. The Prosecution further alleges that the Trial Chamber erred i in law and in fact in its
refusal to take judicial notice, as adjudicated facts under Rule 94(B), of 147 facts appeaning in
 Annex B to the Prosecution’s I.uterlocutofy Appeaj B The P'roslecutiou docg not ghaﬂchge the Trial
" Chamber’s refusal to take JudJ.Clal notice of six other facts,"*

12. The Accused Joseph Nzirorera claims that this Appea] oxceeds the scope of the

. Certification. He contends that certification for interlocutory appeal was granted only on the legal
question whether judicial notice can be taken of adjudicated facts that go directly or indirectly to.the
guﬂt of the accused.

13.  Under Rule 73(B) of the Rules, a Trial Chamber may certify a decision on a motion for
 interlocutory appeal if, in its view, the decision “involves an issue that would significantly affect the
* fair and expeditious conduct of the proceedings or the outcome of the trial” such that “immediate

- resolutfvn by the Appeals Chamber may materiéguy ‘advance the proceedings™ "The certificatissr™ -~ "

U Réponse & I'appel interlocuroire interferé par le Procureur de la Décision relative au constat judiciaire, 20 May
2006 (“Karemera Response") ; Mémoire de M. Ngirumpatse en réponse au mémoire d'appel du Procureur contre la ™
« Décirion rélative @ la Requéte du Procureur intitulée Motion for judictal notice of facis of common knowledge and -
aayud;ca:ed Jacts », 22 May 2006 (“Ngirumpatse Response™).

"2 See Decision'on Request for Extension of Time, 27 January 2006 (“Decision on Extension of T{me) para. 8 (setting a
deadline for the responses of 10 days after the “last of . . . four translated docurdents is transmitted to the Accused as
well as hig co-accused Mr. Karemera®”). French translations of the four documents in question—the Certification, the
Decision on Extension of Time, the Prosecution’s Interlocutory Appeal, and the Impugned Decision—were filed on 24
January, 7 February, 6 March, and 10 April 2006, respectively. However, the Registry has confirmed that the
Impugned Decision was not cormmunicated to counsel for Mr. Karemncra and Mr. Ngirumpatsc until 11 May 2006;

pursuant to the Decision on Extension of Time and Rule 7 ter (B), therefore, the d.eadlmc for the responses was 22 May
2006, and they were tmely filed. ,

" Prosecution’s Interlocutory Appeal, para. 3.

' prosecution’s Interlocutory Appeal, para. 5. The relevant facts appear under numbers 31-32 and 75- ‘?8 in Azmex B to
. ﬂ:m Prosecution’s Interlocutory Appeal, .

' Nzirorera’s Motion, para, 5.

Case No.: ICTR-98-44-AR73(C) : S 16 June 2006
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‘decision is dlScIct.lonarT Rule 73 malccs no provision for interlocutory appeal as of 1-1ght.ls The

Appeals Charnber has recognized that, as a corollary of the Trial Chamber’s discretion concerning

. “whether to certify an interlocutory appeal in the first place, it also has the discretion to Limit the

scope of the interlocutory appeal to particular issues."” The Trial Chamber’s Certification thus

dictates the possible scope of the Appeals Chamber's decision. The Appeals Chamber is, therefore,

called upon to mte:prct the scopc of the Certification.

14 The textof the Ccruﬁcarmn is un.fornmately less tha.n crysta]hnc on this point. ‘In pa.ragraph

3 the Certification acknowledges that the Pmsecunon advanced “a number of issues . . . , all of.

which, it submits satisfy both criteria to mvokc an exercise of the Chamber’s thscreuon under Rule
7.)(]3)” It procceds

4, One of the issues raised by the impugned Decision which the Prosecution
submits satisfies the criteria to invoke an exercise of the Chamber’s discretion is
the Chamber’s refusal to take judicial notice of a number of facts, as adjudicated
facts, on the basis that they might go directly or indirectly to the guilt of the:
Accused, notably in relation to the pleading of their participation in a joint

© criminal enterprise. It submits that, if interpreted widely, no fact could be
judicially noticed as, presumably, most facts introduced by the Prosecution will
go towards proving, either directly or indirectly, the guilt of the accused.

5. The Chamber is of the view that this issue satisfies’ both criteria for
'cemﬂcatlon.

FOR THOSE REASONS THE CHAMBER GRANTS certification’ of an
interlocutory appeal under Rule 73(B) from the Chamber’s “Declsmn on the
Prosecutor’s Motion for Judicial Notice”, dated 9 November 2005
No further reference is made to _r.he other issues regardmg which certification of appeal was
requested. Thus, on the one hand, the rationale of the Trial Chamber for certifying an interlocutory
appeal relies on ‘only one issue; however, on the other hand, the disposition does not purport to limit
the certification to that issue. ' .

15. In the Appeals Chahlbcr‘ls view, although it is plausible to read to the Certification as
limited only to one issue, it is more likely that the Trial Chamber intended no such limit. First, the
Trial Chamber explicitly referred i in paragraph 3 of its decision to the numbcr of issues” on which

 the Prosccunon souaht certification. It would be strange for it then to proceed to discuss one of

those issues in detail, and then simply to ignore all of the other issues entirely—unless, that is, the

'8 This is in contrast to Rule 72(B)(i), which pruvxdcs for a right to mtcrlocutmy arppea.l of decisions on prehmmary
motions concerning jurisdiction.

" 17 See Nyiramasuhuko v. Prosecutor, Case No. ICTR 98-42 ART3, Declswn on Pauline Nywamasuhuko s chucsr for

Reconsideration, 27 September 2004, para. 7.

s Ccmﬁcahon, paras. 4-5.

Case No.: ICTR-98-44-AR73(C) 16 June 2006
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~ Trial Chamber cons1dcred that its resolutmn of the one issue madc it unnecessary. to resolvc the
others because the one issue alone was enough to jusnfy certification of the entire appeal sought.

: Moreover, as the Prosecution observes,'” the reasoning given by the Trial Chamber for certification
concemed, as a general matter thc potentlal usefulness of Judmal notice in. makmg the tnal .
proceedmgs more expedmnt this reasomng applied equally well to the other issues presented by the
Prosecution.’’ In these cn:cm:nstances, had Ithe Trial Chamber intended simply to deny certification
on the other issues, for it 1o do so simply by omitting discussion of thosé issues, without a word of
explanation, might havg'fﬁn afoul of the reqﬁi.rement that ‘it ]_arovide a reasoned basis for its

decision.”’

16T 1t is not i]iogical or impermissible for a Trial Chamber to grant cérﬁﬁcaﬁon t; appeal an

' entire decision on the basis of one issue which, in its view, satisfies the Rule 73_(B) criteria. To the

- contrary, such an approach 1s consistent with the text of that Rule, which i-equirgs only that the Tnal
Chamber iaeutify “an issué“ satisfying certain criteria in ordcr‘t.o certify interlocutory review of a
~ decision, but does not state that the review must be limited to the identified issue. Thus, 'althouﬁh
the Appeals Chambcr has found that the Trial Chamber can hm1t review to the issue(s) that it has -
found to speclﬁcally smsfy the Rule 73 (B) criterig, it is not obhgatcd to do so.

17.  This approach is consistent with Rule 73’s objective of advancing the fair and expeditious
conduct of the proceedings. Intedocutory appcals under Rule 73 interrupt the contmulty of trial
proccedmvs and so should only be allowed when there is a significant advantage to doing so——that :
is, when in the Trial Chamber’s judgement, there is an important issue mcntmg immediate
rcsolutxon by the Appeals Chamber. But once one such issue is identified and an mtcrlocutory

' appcal is cemficd allowmg the Appeals Chmnber to resolve related i issues at the same time may

T niatrnse little | additional m..e:rruptwu and may u]tm:ately 'serve the goals of . faimsss. .and.. .

expeditiousness,

18. °  Mr. Nzirorera ﬁgws that in a previous interlocutbry appeal that he brought in this case, the
Appeals Chamber coufined the scope of the certification to the issue expressly idemiﬁed by the

Trial C?Iba.m‘r;:er.22 That situation, however, was different from the one'pres‘ented here. As here, the
Trial Chamber had not specified whether the certification it granted to appeal a decision extended

'® Reply to Nzirorera's Mcuun para. 7.

. % See Certification, para. 5. |

* ! The Statute of the International Tribunal applies this :eqmrementto judgemments on the merits, see Article 22(2), but
.the Appeals Chamber has also applied it to decisions on motions. See, e.g., Prosecutor v, Haradingj et al., Case No. IT-
04-84-AR65.2, Decision on Lahi Brahimaj’s Interlocutory Appeal Against the Trial Chamber's Demsmn Denying HlS g
Provisioual Release, 9 March 2006, para. 10. '

3 Nzirorera's Motion, paras 9-13, citing Dec:smn of Interfocutory Appcu]s chmﬂmg Pmﬁcnpauon of Ad Litem
Iudges 11 June 2004 ‘

' CaseNo.:ICTR-98-84-AR73(C) . ' . . - ' - . - .. .16 June 2006
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. onlyto the issue it d1scusscd (the competence of ad litem Judges to conﬁrm dectmcnts) or also. 1o
an unmentioned issue (the sanctions it bad imposcd against Mr. sz:urera s counsel for bringing the
| 'ﬁ.nderlym g motion).” 2 So, as here the Appeals Chamber was left to infer the Trial Chambcr s intent. -
from its context and reasoning. ‘But there, it was clear from context that the Trial Chamber had not
meant to certify the issue of sanctions—for just a mmute or two later, in the same oral hearing, the
Trial Chamber !‘C_]Cthd. Mr. Nzirorera’s attempt to appeal another sanction that ha.d been issued
against counsel. It held that “an appeal apainst financial sanctions is mot grounds for an
interlocutory appeal, in the sense that the decision to impose ﬁnanciz;l sanctions does not mvolve an
‘issue that would mgmficantly a.ffect the fair and expcdnmus conduct of the pmccedmgs or the
outcome of the trial, and the resolutlon by the Appeals Chamber will not materially advance the
proceedings. Ll light of that statement, it was clear that the Trial Chamber did not mtcnd to
© permit mterlocutory appeals of financial sanctions. Mormvar the reasoning that the Tna] Chambcr
gave for permitting mterloc_utory appeal on the ad litem Judges issue had no relation to the sanctions
issue. This is unlike the position in the present case; here, as noted above, the Trial Chamber’'s
rationale for allowing the Appeals Chamber to rcsplvé the proper scope of judicial notice on an
" interlocutory basis apiahe& equally to all the par’c; of the Prosecution’s appeal.

" 19, ﬁor do k;he other d.l:l:isions Mr. Nzirorera cites support his position. In Nyiremasuhuko v.

‘ Prosecutor,”® the Trial Chamber had been seized of two separate requests for cértiﬁcatic;n of appeal.
1t granted both certifications in separate decisions. Erroneously, the Appellan"c later filed an appeal
only with regard to one of the certifications, assuming that the Appeals Chamber would also rule on
the related issues certified in the other Trial Chamber decision. The Appeals Chamber, however,

_held that because no appeal had been filed concerning the second certification, it was not seized of
the second issue and could siot rule on it. In Prosecutor v, Bizimungu et al.*° the Pquecuto: had
submifticd several feduests for réconsideration ot deienice withess Protection measures with regard
to each of the four accused. Three of these requests had been denied by thé Trial Chamber and .
cemﬁcmon for appeal been granted. The fourth request was yet to be decnded by the Trial
Chamber The Appca]s Chamba:r, in demdmg the Prosecution’s mtcrlocutory appeal with regard 1o

the three rsqucsts already decided, unsu:pnsmgly held that it would be premature at that stage to
decide the issues raised in the fourth request.

2T 7 April 2004, p. 55.
* Ibid, p. 56.

% Case No. ICTR-98-42-AR73, Decision on Pauline Nylramasuhuko 5 Requnst for R:J:ons:dcraucn, 27 September
2004.

% Case No. ICTR-99-50-AR73, Decision on Prosecution Appeal of Witaess Protection Measures, 16 Nnvembcr 2005
(“Bizimungu Appea.l Decision on Wimess Protection Mcasures”)
Case No.: 1CTR-_9B-4-4—AR73(C) o ' ' .+ 18 June 2006
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20.  For the foregoing reasons, the Appeals Chmber holds that the Trial Chamber intended to

: gram certification to appeal the Impugned Decision with mspect to all of the issues ralscd by thc
Prosecutmns Interlccutory Appeal Mr. Nzirorera's Motion is therefore denied.

21.  Notwithstanding this dstermination e Appeals Chamber will not, in considering an
interlocutory appeal that extends beyond the issues that the ﬁ‘_rial Chamber found to specifically
hsa’cis;fy t!ie Rule 73(B) standard, address matters in which its consideration will not, in fact,
materially advance the proceedings. The Appéals Chamber notes. the related argument of Mr.
Karemera that the Prosecution has as a general matter failed to dcmonstratc errors mvahdatmg the
- Trial Chamber’s ‘decision or occaswmng a Imscamage of JU.SHCC within the meaning of Arucle |
24(1) of the Statute.”’ Although the Article 24(1) standard apphes spcmﬁcally to post—tual appcals

" from final Trial- Chambcr decisions, it is likewise true that in mterlocutory appeals, even wherc

© certification under Rule 73(B) has been granted, it is notthe Appeals Chamber’s practice to pass on

‘ purportéd errors that are iI:u:l:msEt:'p.!mltia.l.:_l'li The Appeals Chamber will keep this standard in mmd B
in addressing the individual allegations of ervor raised by the I_’rbsecut.ion.

I Judicial Notice of Facts uf Common Knowledge

22.. Rule 94(A) states: “A Trial Chamber shall not require proof of facts of common lcnowlcdgc '
but shall take judicial notice thereof.” As the Tnal Chamber correctly noted,?? this standard is not
dlscrenonary—lf a Trial Chamber determines that a fact is “of common knowledge”, it must take

. judicial notice of it. Asthe Appeals Chamber stated in the Semanza Appeal J udgement

As thc ICTY Appeals Chamber exPIamed iu Prosecution v. Mﬂosewc, Rule 94(A)
“ccrmma.nds the taking of judicial notice” of material that is “notorious.” The tetm
“common knowledge” encompasses facts that are not reasonably subject to dispute:
 in other words, commonly accepted ot universally known facts, stch 4§ gemcw
" of history or geography, or the laws of nature. Such facts are not only widely known
but also bcyond reasonable dlspute
- 23,  Whether a fact qualifies as 2 “fact of common knowledge” is a legal qU.EStIOI'l By
definition, it cannot turn on the evidence introduced in a particular case, and so the deferential
- standard of review ordinarily applied by the Appeals Ch&mbér to the Trial Chamber’s assessment of
and inferences from such evidence has no application. Mr. Nzirorera suggests that the Appeals

. Chanib;r should defer to the Trial Chamber’s discretion as to “admissibility of evidence” and “the

%7 Raremera Respanse, p. 2. '
" % See Prosecutor v. Orié, Case No, {T-03-68-AR73.2, lnt.t:ﬂocuiory Decision on Length of Defence Casc, 20 July 2005
pa:a_ 9 & fn. 25..
# Impugned Decision, para. 5.

% prosecutor v. Semanza, Case No, ICTR-97- -20-A, Judgement, 20 May 2005, para, 194 (foomotes omltted) (“Semanza
Appcal Judgeme:nt"‘) ol

. CaseNo:ICTR-9844-ARTHC) - S 16 June2006
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manner in which facts are to be proven at trial” *' But the general ru]e that the Trial Chamber has

discretion in those areas is superseded by the specific, mandatory language of Rule 94(A); as noted
above, the Trial Chambcr has no discretion to dﬁtcrmine that a fact, although “of common
kudwlcdgc“ must nbn.etheless be’ pm(.'en thmhgh- evidence at trial. For these reasons, a Trial
' Chamber’s dECISIOD. whethcr to take judicial. notlcc ofa rclcvant:’ fact under Rule 94(A) is subject

to de novo rtmcw on appcal

24. . The P;osecptbn sought judicial hotice under Rule 94(A) with respect to six purported facts

of common knowledge. Its request was granted with respect to Facts 3 and 4 (Rwanda’s status as a

party to various treaties), but denied with respect to the other facts, although the Trial Chamber did

take Juchclal notice of Fact 1 in modified form. The Prosecution’s cnntenuons on appeal as to facts
- 10,8 and 6 are consldered here in turn.

Fact 1 —Stam OfHqu, Tutsi and T wa as Ethnic Groups

25. The Prosccutlon sought Juchmal notice of the follomng fact: “Between 6 Apnl 1994 a.nd 1'7
July 1994, citizens native to Rwanda were severally 1dsnnﬁcd accordmg to the following ethnic

: claséiﬁcaﬁons: Tutsi, Hutu and Twa.™? The Trial Chamber instead took judicial notice of “the
existence of the T wa,' Tutsi and Hutu as protected gfoups falling under the Genocide Convention”, |
notmg that such a class1ﬁcatmn was consistent with the Tribunal’s jurisprudence and that the
groups were “stable and permanent”. 3 The Prosecutlon argues that the Trial Chamber should have
used the designation ‘‘ethnic” in order to comport with the Appeal Judgement in Semanza.
Although the Prosecution correctly states that the Semanza Appeal .fudgément recognized that the
Tutsi were an “ethnic” group, it has not attcmpted to show that the formulation that was instead
chosen by the. Tnal Chambcr has any potcntzal to prcjudme the Prosecuhon or render the
proccedmgs less -fair and cxpcdmous The. Appeals Chamber can see 1o potential for such

i consequcnces, as the Trial Chamber’s formulation equaﬂ}f (or perhaps even more clearly) relieves
the Prosecution’s burden to introduce evidence proving protected-group status under the Genocide
Convention. The Appeals Chamber thus need not consider whether the Trial Chamber erred Tn

sz:rm’s Response, para. 41-42.

*2 A Mr. Nzirorera suggests, see Nzirorera’s R:sponss para. 41, a Trial Chamber is not obligared to take judicial
notice of facts that are not relevant to the case, even if they are “facts of common knowledge”. Of course, it remains the
case that the Trial Chamber “shall not require proof™ of such facts, see Rule 94(A), since evidence proving an rrelevant
fact would in any event be inadmissible under Rule 89(C) of the Rules. Cf. Prosecufor v. Hadrihasanovié and Kubura,
Case No. IT-01-47-T, Final Decision on Judicial Notice of Adjudicated Facts, 20 April 2004 (holding that *“before
taking judicial notice of these four Definitively Proposed Facts the Chamber is obliged to verify their relevance,
pursuant to-Rule 89(C) of the Rules™). Relevance determinations are circumscribed by various standards of Iaw, but

within the appropriate legal framewark the Trial Chamber enjoys & margin of dlscrcuon. : : )
% See Prosecution’s Interlocutory Appeal, Annex A, para.l. ; W -
b:npugned Decision, para_ 8. o
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choos:.ug not to adopt the Prosecution’s fommlannn nor, given that the Accused have not appealed,
need it consider whether it erred in concludmg that protected-group: status was a fact of common

knowledge. _T'He Prosecution’s Interlocutory Appeal as to this point is dismissed.
* Facts 2 and 5—The Exisréﬁce af Wz‘dasPread or szstem'an‘cl.Arracks :
26. As Fact 2, the Prosecunon sought J'I.IdlClal notice of the follomng

The following state of affairs existed in Rwanda bctwecn 6 Apnl 1994 to 17 July
1994: There were throughout Rvga.nda.mdcsprcad or systematic attacks against a
civilian population based on Tutsi ethnic identificaion. During the attacks, some
Rwandan citizens killed or caused serious bodily or mental harm to person(s] -
perceived to be Tutsi. As a result of the attacks, there were a large number of deaths
of persons of Tutsi.ethnic 1dent1ty
The Trial Chamber declined the Prosecution’s request, stating that the notice snught concemed “a
* legal finding . . . which constitutes an element of a crime against huma.mty The Prosecutor has an
~ obligation to prove 'the cxxstcucc of such an attack whenever he alleges that a crime against
humanity occnnrad Thc Cham‘ocr considers that judicial notice therefore cannot be taken of .
it.”*¢ - For: essemnally the same reasons the Trial Chamber also refused to take judicial notice of
Fact 5, namely: “Bctwcen 1 January 1994 and 17 July 1994 n Rwanda the.re was an zlrmed conflict

not of an mtemanonai cha.ractcr il

27. The Prosecution argues on appeal that the Trial Chamber shduld have followed the Smﬁza
Appeal Judgement in recognizing these facts ds being “of common knowledge”. In response, Mr.
Nzir;Jrera argues thai these facts were reasonably disputable and should be proved with evidence,
citing various pre- Semarzza Tnal Chamber decisions declining to take judicial notice of them.*® He:
notes that in Semanza unhke in this case, the “widespread or systemaﬂc" nature %hc attacks had
not been disputed by the accused.”® Mr. Ngirumpatse advances similar arguments and adds that it 1s
K dlsputable whethcr the attacks were committed solely against Tutsis and on the bas1s of ctbﬁmlty
and whether the conflict was in fact non-intemational ! Mr. Nzirorera and Mr. Karemera both
-argue that the “widespread and systematic” and “non- mtemauonal” chara.ctenza1|:mns are legal
Tather than facmal in nature and are thus not subject to ]udlczal notice.

B Prosecutlon s Interlocutory Appeal, Annex A, para. 2.
% Impugned Decision, para. 9. . '
i 3 Prosecu'uon s Interlacutory Appeal, Annex A, para. 5, see Impugned Decislon, para. 11
- See Nzirorera Response paras 58, 61, 62.
Nznorera Response, paras 66-68.
* Ngirumpatse Response, para. 7.
. *! Ngirumpatse Reponse, para, 8.
. “ Karemern Repﬂnsc p. 4 Nza:orera Rcsponsc paras 50, 52-53.

' 10 : " g
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28.  The Appeals Chamber in Semanza stated: .

As these passages suggest, the Trial Chamber struck an appropriate balance between
the Appellant’s rights under Article 20(3) and the doctrine of judicial notice by
ensuring that the facts judicially nmoticed were not the basis for proving the
Appellant’s criminal responsibility.” Instead, the Chamber took notice only of
general notorious facts not subject to reasonable dispute, including, inter alia: that
Rwandan citizens were classified by ethnic group between April and July 1994; that
widespread or systemati¢ attacks against a civilian populatlcm based on Tutsi ‘ethnic™
identification occurred during that time; that there was an armed conflict not of an
mternational character in Rwanda between 1 January 1994 and 17 July 1994; that
Rwanda became a state party to the Convention on the Prevention and Punishment of
the Crime of Genocide (1948) on 16 April 1975; and that, at the time at issue,
Rwanda was a state party to the Geneva Conventions of 12 August 1949 and their
additional Additional Protocol II of 8 June 1977. The Appeals Chamber finds that
these judicially noted facts did not relieve the Prosecution of its burden of proof;
they went only to the manner in which the Prosecution could discharge that burden -
in respect of the production of certain evidence which did not concem the acts done
by the Appellant. When determining the Appellant’s personal responsibility, the
; Tna.l Chamher rched on the facts it found on the ba51s of the evidence adduced at
trial.®

29.  Thus, the Appeals Chambcr has already héld that the existence of Widespre'ad or systematic
attacks against a civilian popula;ﬁon based on Tutsi etbnic ide:ntiﬁr.:_ation,l as well as the gxistence of
a nm—i_ntsfnaﬁonal arp:tcd conflict, are notorious facts-not subject to regsonﬂble dispute. Therefore,
' the Trial Chamber was ebliged to take jud{cial notice of them, since judicial notice under Rule
' 94(A) is r;bt discretionary. Moreover, the reasons itlg'ave for not dc;ing 5o were.unfounded. It is
t1;u& that “widespread and systcmétic attack against a civilian population” and “armed conflict not
. of an international character” are phrases with Icgal meanings, but they nonetheless describe factual
situations and thus can const:ltute “facts of commeon lmowledcre“ The question is not whether a
_ proposition is put.in legal. or layman s terms (so long as the terms axe sufﬁmently well defined such )
_that the ‘accuracy of their application to the described situation is not reasonahly in doubt). " The
- ‘question is whether the proposition can reasonably be disputed. Neither the Trial Chamber nor any
" ofthe Accused has demonstrated any reasonable basis fq: disputing ﬁxe facts in question,

30.  Likewise, it is not relevant that these facts coﬁsﬁtute 'clcm;ﬁts of some of the cimes charged o
~ and that such elements must brdinaﬁlj be proven by the Prosecution. * There is no exception to
Rule 94{A) for elements of offences. Of course the Rule 94(A) mechanism sometunes will
alleviate the Prosecution’s bu:dan to mtroducc evidence proving certain aspects of its case. As the

Semmza Appeal Judgement, para. 192. :
“ For instance, it is routinc for courts to take judicial gotice of ﬂ:z emtencc of a state of war, despm: the fact that such a
.description has a legal meaning. See, e.g., Mead v. United Stares, 257 F. 639, 642 (U.S. 9* Cir. Ct. App. 1919); see
also infra note 46 (listing other examples of Jlld.lCla.I notice jncorporating legal conccpts)
" Impugned Decision, paras 9, 11. .
: 1l - LA
‘Case No.: ICTR-98-44-AR73(C) - £ ' 16 June 2006 -



19/06 '06 11:18 FAX 0031705128932 ICTR_REGISTRY -+ ARCHIVES Ho1s

1410/H

' Appeals Chamber explained in’ Semanza hnwevcr it does not change the burden of preof, but
simply proudes another way for that burden to be met. The Appeals Chamber notes that the
prachce of takmg judicial notice of facts of common lmowledgc is well established in ternational

- cnmmal law*® and in domestic Junsdlctmns 7. Such facts include notonous historical events and "
phcnome:na such as, for instance, the Nazi I-Ioloca.ust the South African system of apartheid, wars,

and thc rise of terronsm 4

31.  The Appeals Chamber further considers that there is no'réasonable basis for disputing the
remainder of Fact 2: dunng the: 1994 attacks, “some Rwandan citizens killed or ca*;lsed sérim;s
bodil);' or mental harﬁ' to person[s] pcrcéived to be Tutsi, Asa result of the attacks, there were a
large number of deaths of persons of Tutsi ct]'mié identity.” These facts are not only consistent with
‘every Jjudgement so far 1ssued by the Appeals and Trial Chambers of this Tnbm:lal, but also with thc
esséntially universal consensus of historical aocounts mcludcd fn sources such as encyclopacd:as _

and history books.* They are facts of common ]mowledge

32.  For these reasons, the TnaL Chamber erred in faﬂmg to take Jud1c1al notice of Facts 2 and S
under Rule 94(A).

Fact 6*-Genocide -.

33, The Prosecution sought judfcial notice of the following fac;c" “Between 6 April 1994 and 17
July 1994, there was a gcnomde in Rwanda against the Tutsi ethnic group s Thc Trial Chamber .

rejected this request. It explamcd that in'order to obtain a genocide conviction, the Prosecution |
must establish the Accused’s individual mvnlvr:n_lent and mental state, and reasoned:

As a result, it does not matter whether genocide pccurred~in Rwanda or not, the
Prosecutor must still prove the criminal responsibility of the Accused for the counts
he has charged in the Indictment. Taking judicial notice of such a fact as common
knowledge does not have any impact on the Prosecution’s case against the Accused,

* See Charter of the International Military Tribunal for Germany, art. 21; Rome Statute of the International Criminal _
Court, art, 69(6); Rules of Procedure and Evidence of the ICTY, Rule 94(A)
‘7 See, e.g., German Criminal Procedural Code (Strafprozessordnung stop) sec. 244(3); R v. Pours, 26 C.R. (3d) 252,
para. 15 (stating that in Canada, a “court has a duty to take judicial notice of facts which are known to inteligent = -
persons generally™); Mullen v. Hackney L.B.C, (UK. 1997) 1 W.L.R. 1103, CA (Civ, Div.), Archbold 2004, 10-71;
Woods v. Multi-Sport Holdings (2002), High Court of Australia, 136 ALR 145, para 64; Fed. R. Evid. Rule 201 (U.8.).

¥ See, e.g., R. v. Zundel (Can. 1990) 53 C.C.C. (3d) 161, (sub nom. R, v. Zundel (No. 2)) 370.A.C. 354, para 21
(Holocaust); Minister of Land Affairs et al v. Stamdien et al, 4 BCLR 413 (S_Af. LCC'1999), p. 31 (apartheid) Dorman
Long & Co., Ltd. v.'Carroll and Others, 2 Al ER 567 (Kings Bench 1945) (state of war); Case of Klass and Others v.
Germany, I'lldgemnnt (Merits), E.CH.R. 6 Sept. 1978, para. 48 (terrorismn). See generally James G. Stewart, Judicial
Notice in International Criminal Law: A Reconciliation of Potential, .Pem’ rmd Precedent, 3 Int’l Crim, L. Rev, 245,
265-66 (2003).
“® Dinah L, Shelton (ed.), Encyelopedia of Genaczde and Crimes Against Humamry (Thomson Gale, 2005) ; William A.
Schabas, Genocide in International Law (Cambridge 2000); Jonathan Glover, Humanity: A Moral History of rhe 20”"

' C'antmy (Yale Umivcrsity Press, 1999). See also infra notes 55-62 (]_[srlng further sources)
* Prosccution Interlocutory Appeal, Annex A, pm 6.

. e : o
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“bocause that i not a fact to be proved: In the present case where the Prosecutor

alleges that the Accused are responsible for crimes occurring in all parts of Rwanda,

taking judicial notice of the fact that genocide has occurred in that country would
' appear to Iéssen the Prosecutor’s obhgauon to prove his case

- 34, | On appeal the Prosecution argues that the occurrence of gcnomdc in Rwanda in 1994 is a
umversally known fac:t—-as| evidenced by, inter alia, United Nations and government reports,
’ books news accounts and‘ the Tribunal's jmlspmdence——-and, aIthough not itself sufficient to
| support a genocide conwcnlon Is certainly rclevant to the context in which individual crimes are
charged.” It further argues that taking judicial notice of this fact would not be unfair fo the
' 'Accused or inconsistent \m!.h the Prosecution’s burden of proof. ? In response M Ngirumpatse
, argues that to take Juchcml notice of gen001de would prc;udge the accusanons against the Accused
and violate the1r right to confront their accusers.’ ‘Mr. Karemera argues that the existence of
genocide is a legal determination i mapproprlate for _]udlc-lal notice, and that to take ]uthmal notlce of
it would violate the presumption of innocence,” Mr. Nzirorera contends that the Trial Chambcr :
' . correctly found that the existence of gcnomde was not relevant to the matters to be proven at tna]

that it raqmms a lcgal conclusxon, and that the practice of the Tribunal has estabhshed that it 15 2

‘ matter to bc proven thh ewdencc

35. Thc Appeals Cham cr agreas w1th the Prosecutlon. the fact that genoc:de occurred in
'Rwanda in 1994 should hlavc ‘been recognized by the Trial Chamber as a far:t of common
knowledge. Gﬂnoade ‘consists of certain acts, including killing, undertaken with fhe intent o
‘ dcstroy, m whole or in panj, a national, ethnical, racial or religious group, as as such.”’ There is no
reasonable basis for anyon% to dJspute that,- dunng 1994 there was a campaign of mass killing

- intended to destroy, in who|ie or at least in Vcry largt: part, RWanda s Tutsi population, which (as

Judicially | notmed by the Trial Chamber) was a prote:ctcd group. That campaign-was, | to a terrible -- .. .

degree, successful although exact numbers may never be known the great majority of TUISLS were
‘murdered, and many others were raped .ot otherwlse hm’rned.” These basic facts were broadly
known eéven at the time of|the Tribunal’s cstabhshment indeed, reports indicating that genocide

occurred in R_wanda. were alkey m;petus for its establishment, as reflected in the Security Council

A Impugned Decision, para. 7. ‘ i
52 Prosecution’s Interlocutory Appeal, paras 14-15, 22.31.
3 Ibid,, paras. 32-36. |
*¢ Ngirunwpatse Response, paras 5-6.
- ¥ Raremera Respange, p, 3, ' o oE . -
% Nzirorera Response, paras 45-49, 50-54, and 56-60 respectively. = &
77 Statute of the International Tnbunal, art. 4(2).
* See, e.g., Human Rights Watch, Leave None to Tell the Stary Genocide in Rwanda Human nglm Watch Report

March 1, 1999, Introduction, available at http://www. hrw, org!repuns«"l 999frwmdafﬁsnul 3-04.htm htowfP95_39230; -
" see also infra notes 58-64 and sources citcd thercin,

| : Lh 13 , :
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tesolution emabhshmg Lt and even the name of the Tribunal. ¥ During its early history, it was
Valuable for the purpose of the historical record for Trial Chambers to gather evidence documenting
the overall com'se of the genocide and to enter findings of fact on- the basis of that evidence. Trial -
and Appe.al Judgemcnts thereby produced (while va:ymg as. to the re5pom:1b1hty of parncular'

' _accuscd) bave unanimously and declswely confumed the oceurrence of ganoclde tn Rwanda,®

* which has _also been documented by countless books,” sr.holaxly articles,”? media reports S UN.
reports and resolutions,® national court dec151ons and government and NGO reports At this
stage, the Tribunal need not demand further documentation. ‘The fact of the Rwandan gcnomdc Isa

I part of ‘world lusto:y, a fact as certam as any other, a classic instance of a “fact of common
knowladgc '

N R 1
é e e - 4
. 7 A

36.  Notably, the ‘Trial Chamber s decision” does not contest any of this; indeed, even  the

i Accuse.d have not claimed that genocide might not have occurred in Rwanda in 1994 Instead the
Trial Chamber prowdes two mher oddly contrad1ctory reasons not to take judicial notice: first, that
.whather genocxde occurred is not relevant io the case that the Prosecution must prove; and second,

that recognizing it wou]d zmpmperly lighten the Prosecution’s burden of proof.¥’ The first can be_

- ‘rcachly dlsnussed. Whether genocide occurred in Rwanda is of obvious .relevance to the

“Prosecution’s case; it is a necessary, although not sufficient, part of that case. Plainly, in order to

”See S/RES/155 (8 November 1994)

% See, e.g., Akayesu Trial Judgement, para 126; Ka}n:hema & Ruzmda.na 'I'na.l Judgmcnt, para 291; Muzema Trial
 Judgement, para 316; Kayishema & Ruzindana Appeal Sudgement, para 143; Semanza Tuial Judgetnent, para 424,
! See, e.g., Gérard Prunier, The Rwanda Crisis1959-1994: History of a Genocide (Hurst & Company 1995); Lifida' £
Melvem, Conspiracy to Murder: The Rwandan Genocide (New York: Verso, 2004); Samantha Power, A Problent ﬁ-oml
Hell: America.and the Age of Genocide (New York: Basic Books, 2002), Alain Destexhe, Rwanda and Genocide in the
Twentieth Century (New York University Press, 1995); Alan J, Kuperman, The Limits of Humanitarian Intervention:
Genocide in Rwanda (Brookings Institution Press, 2001); Roméo Dallaire, Shake Hands with the Devil: The Failure of
Humanity in Rwanda (Carroll & Graf, 2004); Philip Gourevitch, We W”lsh !o fnform You Thar Tomarrow We Will Be
Killed With Our Families (Picador, 1999).
% See, e.g., Peter Uvin, Prejudice, Crists, and Genocide in Rwanda, Afncan Studies Revicw Vol. 40, No 2 (Sep., -
1997); Helen M. Hintjens, Explaining the 1994 Genocide in Rwanda, The Journal of Modern African Studies (1999),
37; Rene Lemarchand, Genocide in the Great Lakes: Which Genocide? Whose Genocide?, African Shudies Review, -
Vol. 41, No. 1 (Apr., 1998); Paul J, Magnarclla, The Background and Causes of the Genocide in Rwanda, 3 J Intl
Crim. Jusr. 801 (Special Issue: Genocide in Rwanda: 10 Years On), and numerous others. . - !
9 See, e. &, Willidra D, Rubiuvstein, Genocide and Historical Debate, History Today, April 2004 Vol, 54 Issue 4, pp.—
36-38; Gabriel Packard, Rwanda: Census Finds 937,000 Died in Genocide, New York Amsterdam News, 4/8/2004,
Vol. 95 Issue 15, p. 2-2; BBC News, Rwanda: How the Genncza‘e Happmed Thursday, 1 Aprﬂ 2004, aw.ulable ar
http://news.bbe.co.uk/2/hi/africa/1288230.stm.
* Report of the Special Represeritative of the Commission on Humnn Rights on the Situabon of Human Righrs in
Rwanda, A/52/522, paras 3, 10; General Assembly Resolution on the Situation of Human Rights In Rwanda,
A}R_'ESMQJZOG General Assembly. Resolation on the Sitvation of Human Rights In Rwanda, A/RES/54/188, -y
* See, e.g., Mugasera v. Canadu (Minister of Cirizenship and Immigration) [2005) 2 S.C.R. 100; R v. Mihani{2005] "
NSWCCA 226; Government of Rwanda v. Johnson, 366 U.S. App. D.C. 98; Mukamusoni v. Ashcroﬁ 390 F3d 110
Ntakirutimana v. Reno, 184 F 3d 419.
. ™ See, e g, United Kingdom Foreign and Commonwealfu Office, Country Profiles: Rw'.mda available at
- http://www.fco.gov. uidsewlethronf’pagmme—OpenMa:keﬁXceleme}ShnwPage&rPagc&c:&l007029394365&3-

K CountryProfile&aid=1020338066458; France Ministére des Affaires Etrang aéres, Présentation du Rwanda, available at .
http:/fwww_diplomatie.gouv.fr/fi/pays-zones-geo_833/rwanda_374/presentation-du-rwanda IZ'?O/pohnque— ‘
mte.rieu:e 55 19, hrml ‘Human R1ghts Watch, Leave None to Tell tJ:eS:ary, .mpra note 58,

Casc No: ICTR-9§-44-AR73(C) Eg , . 16 June 2006
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I'comrmt an mdw1dual of geznoclde a Trial Chamber must collect evidence of that individyal’s,acts

© and mtent ‘But the fact of the nationwide campaign | is relevant it prmdes the context for -
undcrstandmg the individual’s actions. And, indeed, the existence of the genocide may also provide
relevant context for other chm‘ges agamst the Accused, such as crimes ‘against humanity. It bears
noting’ that if the overall existence of ge.-nqmde were niot relevant to the charges agamst mdlviduals, |
then Trial Chambers would not be ;Sermittcd under Rule 89 to admit evidence pertaining to it either.
Yet, as Mr. Nzu‘orcra docu:ments in ]J.IS Rcsponsc they have cons1stcnt1y done so, and the Appeals
Chambcr has hcld that this is proper

- 37.  The second part of the Tnal Chamber s rea.'somng has been addressed already in the context
of Facts 2 and 5 above. As the Semanza Appcal .Tudge:ment made clear, allowing judicial notice of |
a fact of comrmon knuwlcdgt-—cvcn one that is an element of an offence, such as the- exxstence of'a |
“mdespread or systematic” attack—does’ not lessen the Prosecunon s burden of proof or wolate the

 procedural rights of the Accus¢d Rather, it provides an alternative way that that burden can be
satisfied, obviating the necessity to introduce evidence documenting what is already common
knowledge. The Prosecution :mﬁst of course, still mtroduce evidence demonstrating that the
specific events alleged in the Indictrnent constituted genocide and that the conduct and mental state
‘of the Accused specifically make them culpable for genocldc The reasoning under Facts 2 and 5
also dispenses with the objection. of the Accused that the genocide characterization is legal in
nature; Rule 94(A) does not provide the Trial Chamber with discretion to refuse judicial notice on
this basis. In this respéct_ thé term “gan_ocidb” is not distinct from other legal tcrms used to
Icharactcrizc fa}:tual situations, such as “widespread or systematic” or “not of an mtematlonal
nature”, which the Appeals Chamber in Semanza already held to be subj ect to Jud1c1al nouce under

. Rule 94(A).

38.  For tﬁcsc reasons, the Trial Chamber erred in refusing to take judicial notice of Fact 6.

II1. Judicial Notice of Adjudicated Facts
39. . Rule 94(B) of the Rules provides:

“At the request of a party orlproprm moiu, a Trial Chamber aﬂ:rhcénng.'ﬂ:c parties, may decide
to take judicial notice of ndjudma:cd facts or documentary evidence from Dthl:r procced;::gs of the
Tribunal relating to the matt::r at issue in the current prur.eedmgs

o lnqmgned. Decision, para, 7. g
See. e.g 7 Akayesu Appeal .I'udgcmcm, pa.'ra. 262,

: 15 . ; o ' ;
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.. Taking _;udmal notice of ad;udlcatcd facts under Rule 94(B) is a method of achieving Judmml )
economy and harmonizing judgements of the Tribunal while. cnsurmg the nght of the Accused to a
;- fair, pubhc and expeditious trial. » '

40. Although governed by some of the same pnnmples _]ud.lclal notice under Rule 94(B) is
dlﬂ'erent in nature from judicial notice under Rule 94(A). Adjudmated facts are different from facts
of common knowledgc (although there is some overlap in the Categoncs) There is no mqulrement' '
that adjudu:ated facts be beyond reasonable dispute. They are facts that have been established in a
proccedmg between other partles on the basis of the evidence the pames to that proceeding chose to
introduce, in the particular context of that proceeding. . For this reason, they canmot simply be
accepted, by mere virtue of theix acceptance in the first procecdmg, as concluswe in proceedngs
mvolvmg different parties who have not had the chance to contest them.

'41.  Thus, there are two crucial differences between the two provisions- Oue is built into the.l
. Rule: whereas judicial notice under Rule 94(A) is mandatory, judicial nctlce under Rule 94(B) is
djscrchonary, allowing the Trial Chambcr to determine which ad_]ud1cated facts to recognize on the
basis of a careful consideration of the accused’s right t6 a fair and expeditious trial. The principles

_ guiding and limiting the exercise of that discretion have been devélope_d fhmugh jurisprudence and

are discussed below.

42, 'I‘hc second difference is estabhshed by the Tnbunal s jurisprudence, and concerns the
conscquences of judicial notlce ~ whereas facts noticed under Rule 94(A) are established
conclusively, those established under Rule 94(B) are merely presumpnnns that may be rebutted by
‘the defence w1th evidence at trial”® The Appeals Chamber reiterates that judicial notice does not
shift the uItlmatc burden of persuamon, which remains with the Prosecution. In the case of Judmal

notice under Rule 94(B), the effect is only to rehevﬁ: the Prosecutmn of its initia] burden to produce
ev1dence on the point; the defence may then put thr: point into qucstwn by mtroducmg rehable and

% See Prosecuror v. Zeliko Mejakié, Case Nor, 1T-02-65-PT, Decision on Prosecution Motion for Judicial Notice )
Pursuant to Rule 94(B), 1 April 2004 (“Mejakié Judicial Notice Decision™), p. 5; The Prosecutor v. Moméilo Krajisnik, *
Case No. IT-00-39-T, Decision on Third and Fourth Prosccution Motion for Judicial Notice of Adjudicated Facts, 24
March 2005 (" Krajifnik Judicial Notice Decision of 24 March 2005”), para. 12; Prosecuror v. Niakirutimana et al.,
Case No. ICTR-96-10-T & ICTR-96-17-T, Decision on the Prosecutor’'s Motion for Judicial Notice of Adjudicated
Facts, 22 September 2001 (“Mtakirutimana Judicial Notice Decision™), para. 28; Prosecutor v. Dutka Sikirica et al,,
Casé¢ No. IT-95-8-PT, Decision on Prasecution Mation for Judicial Notice of Adjudicated Facts, 27 Scptember 2000, p
4,

" See Prosecutor v. Slobodan Milosevié, Case No. IT-02 -54-AR73.5, Decision on the Prosecution’s Interlocutory
Appeal against the Trial Chamber’s 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated
Facts, 28 October 2003 (“Milosevié Appeal Decision on Judicial Notice™), pp. 3-4; Prosecutor v. Momir Nikoli¢, Casc
No. 1T-02-60/1-A, Decision an Appellant’s Motion for Judicial Notice, 1 April 2005, paras 10-11; Prosecutor 'v, i
‘Momcilo Krafiinik, Case No. IT-00-39-PT, Decision on Prosecution Motions for Judicial Notice and Adjudicated Facts

and for Admission of Written Statements of Witnesses pu:suant to Rule 92bi5, 28 Febmary 2003 (“Krajisnik
Decision™), paraL 16. . ;

: “16 . . ’ . : :
Case No.: ICTR-98-44-AR73(C) o W , " * 16 June 2006
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crcdlble cﬂdencc to the comrary This approach is consistent with pracncc in national jurisdictions:
whcrcas Judu:]al notice of facts of common knowledge may be treated as conclusive,” the final

R ad;uchcahon of facts in judicial proceedings is trl::ated as conclu.swely binding only, at most, on the
,partws to those procecdmgs (res judzca:a) .

43: The Prosecution soug,‘m Judmal nouce under Rule 9403) of 153 ad]udicated facts. The Trial
Chambar rejected this request in full, and the Prosecution appeals with respect to 147 of the facts.
The Prosgcunon, the Accused, and the Trial Chamber have not proceeded in their analysis one by -
: one through tlthé facts, and the Appeals Mbm will not do so either... It will instead address fhc
" two major reasons given by the Trial Chamber for reﬁléing to take judicial ‘notice‘ and consider
whether ‘each constitutes a legitimate reason to so refuse under Rule 94@). In doing so, the
* Appeals Chamber bears in mind that “a Trial Chamber’s exercise of discretion will only be
" overtumed if th cha]lcﬁgcd decision was (1)' based on an incorrect interpretation of governing law;
. (2)basedon a i)atently iﬁéon‘ect conclusion of fact; c;r (3) so unfair 6r uﬁcasanaﬁle as to constitute
.an abuse of the Tnal Chamber’s discretion”.”” The piecemeal analysis of each proposed
| ad; udicated fact is a matter best left to the Trial Chamber on remand.”

44,  The Appeals Ch&_\mbe'r will thus coﬁsider the Trial Chamber’s conclusions that (a) certain

facts implicate the guilt of the accused and therefore were not subject to judicial notice; and (b)

certain others were improperly taken out of context or combined to produce fgcté not actually

adjudicatéd. The other reasons gi‘;'cn by the Trial Chamber for declining to take judicial notice of

.other adjudicated facts need not be considered here, cithér because they have not been appealed by

thc Prosecution’® or because, in the case of Fact 153, the issue is rendéred moot by the Appeals '
‘ | Chambcr s d1spostt10n concerning the sucth “fact of common knowledge” above

A F acts Implicaring the Guii’r of the Accused |

. 45, ‘The Trial Chamber declined to take judicial notice of some facts because they “may go
| directly or iﬁdircctly to the guilt of the Accﬁscd, notably in relation with the pleading of their
- participation in a joint ‘criminal entcrpns ¢".”" The 'Prosccuthn claims that the Trial Chamber’s

-” See R. v. Zundel, supra, para 166; Phipson on Ev;d::m:e 16th cdirion, 3-03; ch. R Ev;d R.201(g).
See e.g, Kajeljeli Appeal Judgement, para. 202. -

7 Milosevié Appeal Decmon on Assignment of Comsel. pars, 11 Bizimungu Appeal DEC‘J.S!UII on Witness Protection
Measurcs, para. 3.

" See Milosevié Appeal Decision on Judicial Notice, p. 3. :
7 See Prosccution Interlocutory Appeal, para 5, declining to appeal the Trial Chmnbef s dctcr.rmnanon that facts 3l1-32
could not be judicially noticed because cwden::e had already been introduced on them, and that facs 75-78 could not be '
' ]]udmmlly noticed because they were extracted from cascs currently on appeal. See Impugned Decisicn para 15. 3
Fact 153 under “Adjudicated Facts" was proposed as an alternative to Fact 6 (ex:stenc.e of genocide in Rwanda) under
“Facts of Common Knowledge”. Prosecution’s Interlocutory Appeal, para. 4.
7 Impugnéd Decmmn, para. 15 (citing facts 1-30, 33-74, 79-85, and 111-152).

. ' . 17 :
’ rCaseNo.;ICTR-Q'B-M—ARH(C‘) 2 9 o . 16 June 2006

[



19/08

'08 11:19 FAX 0031705128932  ICTR REGISTRY + ARCHIVES @o19

. 1404/H

refusal to take _}udICIE.l notice on'this basis amounts to an “over-broad mtcrpretatlon of prmmple that
is at odds with the ‘object and purpose” of Rule 94(B).”® It explams that that purpose is precisely to

' enable the adjud;lcatmn of an accused’s criminal responsibility in & more expcdlhous way, and that

to categotically exclude all ﬁndmgs rclaimg to that rcsponsfuﬂlty severely i unpaus the attainment of .

' that objective; every fact releva;:l_t to. a trial will ‘bear “directly or indirectly” on fire accused’s

raspoxisibi]éty. P .

46, .Mr. Nzu-orcra argues in response that the Trial Chambcr 5 reasoumg was consmem with
 that of other ICTR and ICTY ’I'rlal Chambers, which have’ conmstently declme:d to take Judlcml ’

notice of facts heanng on criminal respons1b1hty He and Mr. Ngnumpatse each further argue

that, in the context of joint criminal enterprise -allegahous, facts relating to‘ the existence of a joint |

criminal éntetprisé or the conduet of its members are directly related to the criminal responsibility
of the 'aci:used and thus are not subject to judiciai notice.” - Mr. Karemera argues that to adopt the
Prosccumn 3 posmon would undermine the presumption of innocence by allowmg c.nmmal
respons1b111ty to be cstabhshed without evidence.?

. 2 »"
LAY \# T ow
W " F o

 47. . As Mr. Nzirorera notes in Semanza the Appeals Chamber made reference to the need to-

ensuré “that the facts judicially noticed were not the basis for proving the Appellant’s criminal
responmblh';y”. This reference was made i in the context of a discussion of Rule 94(A), and the
Appe'als (;Jh‘amber did not discuss the implications for Rule 94(B). In both contexts, however, it

. remains. the case that the practice of judicial notice must not be allowed to circumvent the -

presumpton of innocence and the defendant’s right toa fair trial, including his nght to conﬁ'ont his .
accusers. Thus, it would plainly be m:lproper for facts judicially noticed to be the “basis for proving

-the Appellant’s criminal responmblhty“- (in ‘the sense of being sufficient to establish that

presumption 6f innocence and the prouedural rights of the accused.

rcsponsibility) and it is always necessary for Tifal uhnmhtr“ to take carefut c0n51dcrat10n of the’

7 Prosecution’s Interlocutory Appeal, para. 48.
7 Prosecurioa’s Interlocutory Appeal, para. 62. The Appeals Chamber notes that the Prosecution’s Inter]ocumry

. Appeal is confusing on this point, as in paras 53 and 63 it appears to accept the Blagojevié formulation. However, the
.Appeals Chamber understands the Prosecution to be arguing for a narrow interpretation of the Blagojevié formulation—

esscatially, excluding only facts that ar¢ sufficient 10 establish the accused’s criminal responsibility. See ibid. para. 63

- (“Here, however, proof, either by svidence or judicial notice, of the existence of a joint criminal enterprise is not proof

of the criminal responsibility of the Aceused, who must still be shown to have participated in it."),
* Nzirorera Response, paras 13-24, citing Prosecutor v. Bagosora, Case No. ICTR-98-41-T, Decision on the

. Prosecutor’s Motion for Judicial Notice Pursuant to Rules 73, 89, and 94 (11 April 2003), paras 61-62; Prosecutor v.

Bizimungu ef al., Case No, ICTR-99-50-T, Decision on, the Prosecutor’s Motion and Notice of Adjudicated Facts, 10,
December 2004, para. 21; Prasecutor . Biagcyev:c et al,, Case No."IT-02-60-T, Decision on Prosecution’s Motion for

. Judicial Notice of Ad_]'l.‘ldwated Facts'and Docmnenm Ev:dt:nce. 19 December 2003, paras 16, 23 (“Blagcyzwc

Decision™); Krafisnik Decision.

8l > Nzirorcra Response, paras 25-29; Nginumpatse Reponse paras 10-12,
Ka.rcrnera. Rcm:mse, p 5. ;

CasgNo.:ICrR-9s~44-AR73(CJ —_— ' ‘ : . 16 June 2006
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o 48.‘ The Appeals Chamber, however, has never gone SO far as-to suggcst that judicial notice
under Rule 94(B) cannot extend to facts that “go directly or mdlrccﬂy’ to the criminal responsibility
of the accused (or that “bear” or “touch”™ t.hereupon) Wlﬂl due resPect to the Tna.l Chambers that
have ‘so concludcd ' the Appeals Chamber cannot agroc with ‘this proposmon ‘as its logm
consistently apphed, would render Rule 94(B) a dead letter. “The purpose of a criminal trial is to

' ad;udlcatc the criminal rcsponsiblhty of the accused. - Facts ﬂmt are mot rclatcd du‘ectly or -
mdircctly, to that criminal rcsponsibﬂ:ty are Tiot relevant to the question to be adJudmated at tna.l

i and, as noted above, thus may neither be established by evidence nor thmugh Jud1c1a1 notice, ¥ S0 _
Judacml uot:tce under Rule 94(B) is in fact available anIy for adjudicated facts that bea: at least in -

. some respect, on the.crirninal responsibility of the accused,®

. 49 _Hov;f can this obserx;eiﬁon_ be reconciled with the prg:sumpﬁun of innocence? First, as noted

" above, ju-dicial notice under Rule 94(13) does not shift the vltimate burden of .persuasicm, but only

the initial burden of pmducnon (the burden to produce credible and reliable evidence sufﬁclent to

bring the matter into dispute). Analogously, in the context of ahb1 evidence, for mstancc the

~ accused bears the burden of production with respect to a matter centrally related to the guilt of the

accused; yet thls shift does ot violate the presumphon of innocence because, as Ihc ‘Appeals

‘ Chambcr ha.s repeatedly rocogmzed, the prosecu‘non retains the burden of pmof of guﬂt beyond a
rcasonable doubt _ '

50. Nomthstanﬂng ﬂ'ns pomt there is nnnetheless reason for caution allowmg judlc:a.l'
notice under Rule 94(B) of facts that are central to the criminal rwponmblhty of the accused—for
. ordmanly in criminal. cases the burdens of production and persuasmn are ou the prosecution. '
. Although the latter always remains on thie prosecution, even shifting the former has mgmﬁcant
 ~eimplications For the accused’s pmcedtu'al nghts in pa.rtlcular his right'to hesr’ aud‘toﬁﬁﬂn"-t}(e‘—“' :
‘ witnesses against hm” The Appeals Chamber considers that as a result an exclusion from judicial
notice under Rule 94(13) is appropriate, but one narrower than that adopted by the Trial Chamber:
jl]dli}lal notice should not be taken of adJudmatcd facts relating to thc acts, conduct, and menfal statc

of the accused.

e Ses supra note 77 (cases cited by Nzirorera pronse)

See Supra note 29.

*3 In theory, there is one exccpuon to this statement: facts beanng on the Tribunal's jmlsdzctl.on but wot (du:c-:ﬂy or
indirectly) on the accused’s criminal respansibility under intemational law, such as the location of the territorial
boundaries of Rwanda, or the Rwandan citizenship of a person accused of committing a serious violation of
intcrnational humanitarian law in a neighbouring State. This category is quite Iumted., huwever and it has n.cvcr been -
suggested that the scope of Rule 94(B) should be limited to snch facts. :
% See, e.g, Kajelijeli Appeal Judgement, paras 40-41; Niyitegeka Appeal Judgement, paras 60-61.
¥ Statute of the International Tribunal, art. 20(c). For similar reasons, Article 20(d), reforring to the right of the accused
to be tried in his or her presence, is also implicated by the pracnce ofresolvmg facts ﬁmdamr.'.ntal to the. guilt of the
accused in other tnals whare the gccused is mtpre.sent A ) ;

. Case No.: ICTR-98:44-AR73(C) . Y gl o 16 Tune 2006, . .Y
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51." Thcrc are two reasons that th}s category of facts warrants complete exclusion, while other
facts bearing less duectly on the accused’s criminal responsibility are left to the Trial Chamber’s |
discretion. First, this mterpratanon of Rule 94(B) str:kes a balance be:tween the procedural rights of
the Accused and the interest of expcd;cncy that is cous:tstent with the one expressly struck in Rule - |
92 Zns which governs the proof of facts. Dther than by oral evidence—another procedural
mechamsm adopted largely -for the same purpose as was Rule 94 Second, there is also a
\ reliability ccmcem——namely, there is rcason 1o be pamcul.arly skeptzcal of facts adJudlcated in other -
cases when they bear specifically on 1 the actious, om:ssmns, or mental state of an md1v1dua1 not on
: trial in those cases. As a geperal matter, the defendants in those other cases would have had
significantly less incentive to _coﬁteé.t those facts than tlléy would facts related to their own actions;
indeed, in sq:ﬁe cases such dcfcndént; might afﬁrmatiﬁely' choose to allow blame to fall on anétber.

52.. Asto all other adjudicated facts relating to the criminal responsibility of the accused, it is for
the Trial Chambers, in the careful exercise of theif discretion, to aéscss_ca_tch ﬁ&rticular fact in order
to determine lwh;:thc.r taking: jndicial notice of it—and thus s]iiﬂing the burden of producing
evidence rebuttmg it to the accused—is consmtent with the accused’s rights under the circumstances
of the case. This includes facts related to the existence of a joint cnmmal enterprise and the .
. conduct of its members other than the accused—and, more generally, facts related to the conduct of b
physma.l perpetrators of a crime for which the accused is being held cnmmally responmble through
some other mode of liability: Contrary to the contentlons of Mr. Nzirorera and Mr. Ngmunpatsc,
there is a dlstmcnon between such facts and those related to the acts and conduct of the accused
. themselves. In the Galié case, in the context of Rule 92 bis, the ICTY Appeals Chamber considered
and rej cctcd an argument similar to that raised by the Accused here: |

The 'ap‘pellant emphasiscs'."t}mt-ﬁﬁc‘@i' iﬁrc—ﬂ:ihﬂes frmn"tlre’procedurc laid dowm = = 0
. any wriiten statement which goes to proof of the acts and conduct of the accused as
charged in the indictment. He says that, as thc indictment charges the appellant with
individual criminal responsibility -
(). ashaving aided and abetted others to commit the crimes cha.rgcd and
(ii) as the superior of his subordinates who committed those crimes, "o
- the acts and conduct of those others and of his subordinates “represent his owd acts®. " °
The appellant describes those “others” as “co-perpetrators”, and he says that the -
“acts and conduct of the accused as charged in the indictment” encompasses the acts
and conduct of the accused’s co-perpetrators andlor subordmaxes This argument was
rqcctcd by the Trial Chambcr

. * Rule 92 bis (in paragraphs (A) and (D) limits admission of wimess statements and transcripts from other proceedings
to matters “other than the acts and conduct of the accused as charged in the indictment”, The Appeals Chamber has
~interpreted this phrase as extending to the mental statc of the accused. See Prosecutor v. Galié, Case No. IT-98-29- '
' . ‘AR73.2, Decision on Interlocutory Appeal Coneerning Rule 92 bis (C), 7 Junc 2002, paras 10-11 (“Galié Decision”).

. : o : ' 20 : . B ‘
Case No.: ICTR-98-44-AR73(C) . . ‘ 16 June 2006
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" The appcllant S mtcrprctahon of Rule 92 bis would effectively denude it of any real
utility. That interpretation is inconsistent with both thie purpose and the terms of the
Rule. It confuses the present clear distinction drawn in the jurisprudence of the
‘Tribunal between (a) the acts and conduct of those others who commit the crimes for |
which the indictment alleges that the accused is individually responsible, and (b) the '
acts and conduct of the accused as'charged in the indictment which establish his
responsibility for the acts and conduct of those others. It is only a written statement
which goes to proof of the latter acts aud conduct which Rule 92 bis(A) excludes
from the proccdurc laid down in that Rule.® .

*'The Appcals Chamber considers this analysis equa].ly applicable in the Rule 94(B) context,

53, ' Thus, the Trial Chamber erred ‘to"t'he extent that it found mat,-uhc_ier'_-l'lule. 94(B), it is

categorically -i:rr:‘apcnnissible to take judicial notice of facts relating directly or indirectly to the
defendant’s guilt, including facts related to the existence and activity of a joint criminal enterprise.™

It should instead assess the particular facts of which the Prosccuﬁo_q secks judicial notice to

determine (a) whether they are related to the acts, conduct, or mental state of the Accused; and (b) if

. not, whether 'under the clrcumstances of the case admutting them will advance Rule 94(B) s

obj ective of expediency witho ut compromising the Tights of the Accusod.

) )

" B.'  Facts Taken Out of Context .or Improperly Combined

54.  The Trial Chamber declined to take judicial notice of adjudicated facts 86 through 110

because they were “taken out of context and put together to bmld new facts which have not been

“adjudicated.™' The Prosecution contends that this was Ian' error in fact and in law, because the facts

“have been adjudicated and because there is 1o legal requirement that facts be placed “in context”.

———— a

» 92

It observes, stating five examples, that the adjudicated facts as set out in its request for judicial

EStice were drawn €ssentially verbatim from othier Trial Tudgernerits.” "M Ngiftuipame reSfonds”

that the Trial Chamber’s approach was correct because the “Facts” at issue are not true facts but
instead subjective assertions not subject to judicial notice.® Mr. Nzirorera and Mr. Karemera do

not respond specifically to these arguments.glj

% Galié Decision, paras 8-9. '

* The Trial Chamber’s statements on this point are in fact somewhat vague; it is not entirely clear whsther it mtended
to embrace such a ¢ategorical rule or simply to exercise its discretion as to the particular facts at issue, See Impugned
Decision, paras 14-15. However, given the lack of any discussion of the particular facts in fhc Impugned Decision, the

- Appenls Chamber understands it 1o have, in essence, taken the former approach,

¥ See Nzirorcra Response, para. 76 (deeming it unnecess:.ry to respond as ‘rhe facts in quesnon also r¢lated d_u-ectly or .

*' Impugned Decision, para. 15.

7 Prosecution’s Interlocutory Appeal, paras 64-65.

% prosecution’s Interocurory Appeal, paras 66-67.
 Ngirumpatse Response, para. 13,

md:rec:ly to the gullt of the accused);’ Karcmera. Respunsc pp. 4-5.

c 2l - : - :
Case No.: IC'I'R—QE-44-AR73(CI) _ o 16 June 2006
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55. Asto thc lcgal error asserted by the Prosecution, the Appeals Chamber finds no error. A

Trial Chamber can and indeed must dec].me to take judicial notice of facts'if it considers that the

way they are fonnulatcd-—abstranted from the context in the ]udgcment from whancc they came—is
‘ ml.sle.amng or mconmstent with the facts actually adjudicated in the cases in qu&stlbn A fact taken

out of context in this way would not actually be an * djuchcated fact” and thus is mot subject to
. judicial notice u.ncler Rule 94(B). This is the pnnmple that the Appeals Chamber infers that the
_Tnnl Chamber meant to fol.low inits refusal 1o take _1ud101al notice of facts “taken out of context”, -

56. 'Hawever because of the lack of further explanation for its conclusion in the Trial-
Chambcr s opinion—and glven the examples to the contrary pI'OVlded mn paragraph 67 of the

i Prosccunon s Interlocutory Appeal which need not be reproduced here—the Appcals Chamber is |
not persuadcd that all of the facts in question were:taken out of context, or improperly combined, in
a way that tﬁacie'them _incoﬁsistent with the judgementé from which they were drawn. The .Tﬁa[

Chamber should reconsider the matter on remand and provide an explanation for its conclusions.
. DISPOSITION
" .57. ' Forthe foregoing reasons, the Appéa]s Chamber

UPHOLDS the Prosecuhon s Inter!ocutor}' Appcal in part except as to Fact 1 hsted “under its
Anncx A; '

_DENIES Nzirorm's Motion;

DIRECTS thc Trial Chamber to take _]u(hcxal nonce under Rule 94(A) of the Rules of Facts 2, 5
~ and 6 hstcd undcr Annex A of the PmmecutlF S Intcrlocutor}' Appeal and -

REMANDS this matter to the Trial Chamber for further conmderahon of Facts 1-30, 33-74, and 79-

152 listed under Annex B of the Prosecun on’s Interlocutory Appeal, in a manner consistent with
this Decision. '

ot .‘ - E id .A-.. —
Done this 16™ day of June 2006 , o
At The Hague o Mohamed Shahabuddeen,
The Netherlands p PIGSIdlng Judge
[Seal Dfl the Tribunal]
; % - - % . .
Case NQ.: ICTR-98-44-AR73(C) fw e 0¥ L ' 16 June 2006 .
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