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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Temtory of Neighbouring States, between 1 January 1994 and 

31 December 1994 ("Appeals Chamber" and "Tribunal", respectively), is seized of the 

"Prosecutor's Interlocutory Appeal of Decision on Judicial Notice (Rule 73(C))", filed by the 

Prosecution on 12 December 2005 ("Prosecution's Interlocutory Appeal"). 

I;. F'roeedural Histow and F i n ~ s  of the Parties 

2. On 30 June 2005, the Prosecution filed before Trial Chamber 111 its "Motion for Judicial 

Notice of Facts of Common Knowledge and Adjudicated Facts" ("Prosecution's ~o t ion") .  In the 

Motion, the Prosecution requested, pursuant to Rule 94 of the Tribunal's Rules of Procedure and 

Evidence ( "Rules"), that the Trial Chamber take judicial notice of six purported Yacts of common 

knowledge", as well as a further 153 purported "adjudicated fads" extracted from the Judgements 

in the Ncnywu. ' ~ a ~ i s h e m a  and Ruzindana, Rutaganda. Kajelijeli. Musema, Nahimana et al., 

Ndindnbahizi, Niyitegeka, Ntaldrutimana and Semanza cases. 

3. In its 'mecision on Prosecution Motion for Judicial Notice"~lmpugned Decision"), filed on 

9 November 2005, the Trial Chamber took judicial notice of two of the six "facts of common 

knowledge, took judicial notice of another "fact of common knowledgev in modified fom, and 

denied the remainder of the Prosecution's Motion. The Prosecution sought certification to appeal 

'theDecision in accordance with Rule73(C) of the Rules. The Trial Chamber granted certification 

in its "Certification of Appeal concerning Judicial Notice", filed on 2 ~ekember 2005 

("Certification"). The Prosecution's Interlocutory Appeal was filed accordiigly on 12 ~ecember. '  

4. One of the Accused, JosephNzimrem, filed "Joseph's Nzirorera's Motion to Dismiss Issues 

of Interlocutory Appeal for Which Certification Was Not Granted," on 13 December 2005 

('Wzirorera's Motion"), seeking to confine the scope of the interlocutory appeal to the single issue 

on which, Mr. Nzirorera argued,' the Trial 'Chamber had granted certification to appeal. The 

Prosecution filed a response to this motion on 15 December 2005,~ and Mr. ~zirorera filed a reply 

to rhis response on 16 December 2005.~ In addition, on 16 December 2005, Mr. Nzirorera filed his 

p~ ~~~ ~p ~ 

1 Rule 73(C) requircs a party to Elc its interlocurory appeal within seven days of ihc hling of a dcoision cemfying he 
appeal. Because Friday, 9 December 2005 was an official holiday at the Tribunal in Arusha, where the appcal was 
filed, the deadline was the following Monday, 12 December 2005. 
2 Prosecutor's Reply to Nzirorera's Response, I 3  December 2005 ("Response to Nzirorera's Motion"). ' Reply Brief Joseph NzLorera'a Modon to Dismiss Issues of Interlocutory Appeal for Which Cmificotion Was Not 
Granted, 16 December 2005 ("Reply Supportin~Nzimera's Motion2.). 

Casc No.: ICTR-984-AR73(C) 
1 

16 June 2006 
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"Respondent's Brief' ('Wzirorera's ~ e s ~ o n s e " )  responding to the interlocutory appeal on its merits. 

The Prosecution filed its reply to this response on 20 December 2005.~ 

5. In both its Response to Nzirorera's Motion and its Reply to Nzirozera's Response, the 

Prosecution argues that it was improper for Mr. Nzirorera to file both a motion to dismiss the 

mterlocutory appeal and a separate response to that interlocutory appeal. It contends that a 

respondent to an interlocutory appeal is entitled to only one response, into which should be 

inco*porated any arguments for the dismissal of the appeal. The Prosecution a s h  the Appeals 

Chamber to treat Nzirorera's Motion, being the first filed, as his response, and thus to disregard 

Nzirorera's ~ e s ~ o n s e . '  Mr. Nzirorera has given no answer to these arguments. 

6 .  TbAppeals Chamber agrees with the Prosecution that Mr. Nzirorera was only entitled to 

file a single response. According to paragraph 2 of the Px?ctice Direction on Procedure for the 

Filing of Written Submjssions in Appeal Prokeedings Before ,the ~ r i b u n a l , ~  the response to an 

interlocutory appeal filed as df right shall both "state whether or not the appeal is opposed and the 

grounds therefore" and "set out any objection to thk applicability of the provision of the Rules 

relied upon by the Appellant wthe basis for the appeal". That is, the response should both address 

the merits of the appeal and include any proced&l arguments for its dismissal. Nzirorera's Motion 

set forth an objection to the applicability of Rule 73(B) of the Rules as a basis for the appeal, by 

contending that the appeal exceeds the scope of the certification granted under that Rule. It should 

have been included as part of the response. 

7. . However, the Appeals Chamber nonetheless a d s  that it is in the interests of justice in the 

exceptional circumstances of this case to consider the arguments raised in both Nzirorera's Motion 

and Nzirorera3s.Response.. This is for two reasons. ~ i r &  there may arguably ha& been a good 

faith basis for Mr. Nzirorera's counsel to believe (albeit wrongly) that the above-cited provision of 

the Practice Direction did not apply to interlocutory appeala certified by a Trial Chamber, an issue 

the Appeals Chamber had not previously decided.' ~n'light of that fact, to set aside Nzirorera's 
- 

4 ~rosecutar's Reply to "Respondent's Brief of Joxph Nzirorera" Dated 16 Decernber2005,ZO December 2005 
"Reply to Nzirorera's Response"). 

'See Response to .ziroreds Moti,?aras 1-2; RoseiOnon~s Reply to Nzii'oren's Reponse, paras 2-3, 
6 16 September 2002 (Vractice Dircchon on W r i m  Submissions"). ' The Practlce Direnion on WriRen Submissions distinguishes between appeals that lie "as of right" and those thar lie 
"only wirh the leave of a bench of three judges of the Appeals Chamber". Appeals that have been certified by n Trial 
Chamber--pursuant to a procedure esrablished by amendment to the Rules after the hactict Direction's i s suanc~are  
not specifically mentioned, but the Appeals Chamher considers that, after the required ccrtii3cation haY been issucd, 
they lie "ns ofrighi", in that they are authorized by Rule 73@) of the Rules and the appellanr need not apply to the 
Appeals Chamber for firrrher leave to me them. In any wen4 the provisions of the Practicc Direction governing the 
contcnt of a response are thc sfme for all ca~gorics of interlocutory appeal. See ibid. pans 2, 5. 

Cmc No.: T c T R - ~ ~ & A R ~ ~ ( c )  
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Response entirely-and thus consider the meits of the issues raised on appeal without apy 

argument from MT. Nzirorera-would be a disproportionate remedy for the violation of the Rules. 

' 8. ' Second, the Prosecution's own appeal filing has violated the Practice Direction on. the 

. Length of Briefs and Motions on ~ ~ ~ e a l ?  which in paragraph I(C)(2)(a)(i] that the 

"motion of a party wishing to appeal where appeal lies as of right will not exceed 15 pages or 4500 

words, whichever h'geater." In submitting a 28-page filing (plus appendices), the Prosecution 

relies instead on paragraph 1(~)(2)(d).~ But that paragraph applies to cases in which the Appeals 

Chamber has either ordered or expressly permitted the parties to file "briefs" on the merits of an 

interlocutory appeal---that is to say, where the Appeals Chamber has determined that the issues ace 

sufficiently cornpiex to justify submissions longer than those a~lowkd by the ordinary provisions of 

subparagraphs (a) and (c). N; such order or leave has been granted in this case. None of the 

Accused has 'objected to the Prosecution's appeal on 'this basis, which means that the Appeals 

Chamber is not obligated to grant relief.'" light of the fact that the ~ccused  have now $1 

responded to the Prosecution's appeal, the important issues raised by the appeal, and the hct  that- 

like Mr. Nzirorera-the Prosecution might conceivably have been conked  by the applicability of 
. , 

the various provisions of the practice direction, the Appeals C h d e r  determines that the fairest 

approach is to accept th6  rosec cut ion's I n t e r l & u t ~ ~ ' ~ ~ ~ e a l  as validly filed. Doing so providei 

anothkr reasqn thatt hi fairness to Mr. Nzirorera, the arguments in ~zirorera's Response should not 

be disregarded. 

9. For the foregoing reasons, the Appeals '&amber pennits Mr. Nzirorera to separate the 

response authorized by parapph  2 of the Practice Direction on Written Submissions into two 

separate filings (Nzirorera's Motion ' d ' ~ z i r o r e r a ' s  Response), and will thus consider the 
. . . . , . . . - arguments included in both filings. The ~rosecution'S kpiies to these twoseparate filings are thus 

also permissible as they are, in esseice, a two-part version of the reply authorized by paragraph 3 of 
. . 

that Gc t i ce  Direction. ' The Appeals Chamber will not, however, consider the submissions 

coktained'in Mr. Nzirorera's ~ k p l ~  supporting Nzirorera's Motibn. There is no in the - 
Practice Direction for linther submissions by an appellee in response to the appellant's reply, and 

the above-discussed reasons do not provide a'basis for permitting Mr. Nzirorera to file one. 

10. The Appeals Chamber delayed its consid&~on of this apped because it was awaiting the 

responses of the other Accused, Ifdouard Karemera and Mathieu Ngirurnpatse, both of which were 

. . 

16 September 2002. 
" Prosocution's Tnterlocurory Appeal, fobhote 1 .  
"See RuloS of rhe Ruks. 

. . , . 
, . 3 

Case No.: 1CIX-98-44-h73(~)  16 June 2006 
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. filed on 22 May 2006." These'filings were made several months after the above-described filings 

' were cornpieted because 'of lengthy delays in the completion and transmission. of several 

translations ordered by the Appeals chamber.'' Both of the Responses complied with the deadhe 
, , 

set by the Appeals Chamber's Decision on Extension of Time (ten days after the transmission of the 

transiations in question), and thus weri timely. ' The Prdsecution filed a "~&olidated Reply" to 
. . these responses on 25 May 2006. 

II. S c o ~ e  of mounds for which certification of apaeal has been ~ r a n t e d ,  .. 

11. The Prosecution's Interlocutory Appeal alleges that the Trial Chamber erred in law when it 

refused to take judicial 'notice, as facts of common knowledge under Rule 94(A) of the Rules, of 

fow facts, namely, facts 1, 2, 5 and 6 appearing in Annex A, to the Prosecution's rnterlocutory 

Appeal: The  rosec cut ion furthe'r alleges, that the Trial chamber erred in law and in fact in its , 

refusal to take judicial notide, as adjudicated facts under Rule 94(B), of 147 facts appearing in 

. , Anxiex B to the ~rosecu~on ' s  Interlocutory ~ p ~ e a 1 . I ~  The Prosecution does not challenge the Trial 

Chamber's refusal to take judicial notice of six other factsL4 

12. The Accused Joseph Nzirorera claims that this Appeal exceeds the scope of the 

Certification. He contends that certification for interlocutory appeal Was granted only ,on the legal 

question whether judicial notice can be taken of adjudicated fa& that go directly or indirectly tothe 

guilt of the accused.15 
. , 

13. Under Rule 73(B) of the Rules, a Trial Chambei may certify a decision on a motion for 

interlocutory appeal if, in its view, the decision "involves an issue that would si&cantly affect the 

f& and expeditious conduct of the proceedings or the outcome of the trial" such that "immediate 

- resolatGn by.+hc: Appeals Chamber may materially .advance the proceedings": The certificati~T '-' 

" Riponre hl'appel inlerlocuroire inferjeripar le Procurew de la Dicision relative au constatjutliciave, 20 May 
2006 ("Karemera Response") ; Mdmoire de M Ngirumpurre en riponre au mimoire 'd'oppel du Procureur conne la -- 
H Dicirion rdlarive c i  lo Regutre du Prunrrw infiful&Motion forjudicial notice offacrs of common knowkdge and - . 

adjudicaledjkcts,u, 22 May 2006 C W g h m p a w  Response"). 
I' See Decision.on Request for Extension of Tie, 27 January 2006 ("Decision on Extension of Time), p m  8: (s&g a 
deadline for the responses of 10 days after the "last of .  . . four translated docu&ots is m m i t t e d  to the Accused as' 
well as his c~accusedhk Karemera"). French translations of the four documents in question-he Certification, rhe 
Dmision on Enredon of Time, the Prosecution's Interlocutory Appeal, and tho Impugned Decision-were filed on 24 
lanuq 7 Fcbmary, 6 March, and 10 April 2006, nspoctively. However, the Registry has confirmed rhar the 
Impugned Decision was not communicated to counsel for Mr. Karemcra and Mr. Nghmpatsc until 1 1 May 2006; 
pursuant ta the Decision on Extension of Time and Rule 7 ter (B), therefore, the deadlinc for'the responses was 22 May 
2006, and they werc timely filed. 
l3 Prosecution's Interlocutory Appeal, pare 3. . . 

Prosecution's Interlocutory Appeal. para. 5.  The reievaul facts appear under numbers 3 1-32 and 75-78 in Annex B to 
the Prosecution's Interlocutory.Appea1. 
,I5 Nrirorcrs's Motion, para. 5. 

. . , .  , 

, . 4 
h e  No.: ICTR-98-44-AR73(C) , . 
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decision is discretion& Rule 73 makes no provision fir interlocutory appeal i s  of right16 The 

Appeals Chamber has recognized that, as a corollary of the Trial Chamber's discretion concerning 

.whether to ckhrtify an interlocut&y appeal in the first place, it also has the discretion to limit the 

. , 

scope of the interlocitory appeal to particular issues:" The ~ r i i  Chamber's Certification thus 

.dictates the possible scope of the Appeals Chamber's decision. The Appeals Chamber is, therefore, 

called upon to interpret the scope of the ~&fication. 
, . 

, , 

14.' The textof the certification is unfortunately less than crystalline on this point. .In paragraph 

3 the Certification acknowledges that the Prosecution advanced "a number of issues . . . , all of 

which, it submits satisfy both criteria to invoke an exercise of the Chamber's discretion mder Rule 

73@)". It proceeds. 

4. One of the issues raised by the impugned'~ecision which the Prosecution 
submits satisfies the criteria to -invoke an exercise of the Chamber's discretion i s  
the'chamber's refusal to take judicial notice of a number of facts, as adjudicated 
facts, on the basis that they might go directly o r  indirectly to the guilt of the, 
~cc&ed, notably in relation to the pleading of their participation in a joint 
criminal enterprise. It submits that, if interpreted widely, no facr could be 
judicially noticed as, presumably, most facts introduced by the Prosecution will 
go towards proving, either duectly or indirectly, the guilt of the accused. 

5. The Chamber is of the view that this issue satisfies' both criteria for 
certification, . . . 

FOR ,THOSE REASONS THE ~XIAI~ER GRANTS cafification' of an 
interlocutory appeal under Rule 73(B) £rom the Chamber's "Decision on the 
Prosecutor's Motion for Judicial Notice", dated 9 November 2005." 

No further reference is made to ,fie other issues reg'srding which certiikation of appeal was 

requested. . . . Thus, . on the o?e h&d; the rationale l_.i.. _ --._ nf the Trial -- Chamber . , for c e f y i n g  an interlodutory . .. 
, . 

appeal relies ononly one issue; however, on the other hand, the disposition does not purport to limit 

the certification to that issue. 

' 

' 15. In the Appeals chamber's view, al&ugh it is plausible to rkad to the Certification as 

, limited only to one issue, it is more ,&ely that the  rial Chamber jntended no such'limit. First, the 

Trial Chamber explicitly refened 3 of its decision to the "number of issues" on which 

t&  rosec cut ion sought c&fication. '1t would be strange for it  then to prokeed to discuss one of 

those issues in detail, and then simply to ignore all of the other issues entirely-unless, that is, the 
, ., 

l6 This is in c6n-t to Rule 72(B)(i), which providcs for a right to interlocutory appeal of decisions on preliminary 
~Gtions concerning jurisdictiou 
l7 See Nyirama~uhuko v. Prosecuior, Case No. 1~-98-42-AR73, Decision on Pauline Nyiramasuhuko's Request for 

, . Reconsideration, 27 September 2004, para. 7. , , 
, '' Cenifiatiop paras. 4-5. 

. . 

. 5 
, Case No.: ICTR-98-44-AR73(C) 16 J k e  2006 

, '  , 



.. . 
19/06 '06 11:13 FAX 0031705128932 ICTR REG1 STRY- + ARCHIVES 

, . 007 

, , 1 4 1 6 / ~  
Trial Chamber considered that its resolution of the one issue made it unnecessary to resolve 'the 

others because the one issue alone was enough to justify c d c a t i o n  of the entire appeal sought. 

:   ore over, as the hosecutioh  observe^,'^ the reasoning given by the Trial Chamber for certification 
, . 

concerned, i s  a 'general matter, the potential &efulness of judicial notice in, making the trial '. 
. . . , 

, . 
more expedient;' this ieioning applied equally well to the other issues presented by the 

~rosbcut ion.~~ In these c+c&stances, had the Trial Chamber intended simply to deny certification 

on the'oth& issues, for it to do so simply by omitting discussion of those issues, wirhout a word of 
' . .  

explanation, might haverun afoul of the requirement that 'it provide a reasoned basis for its 

decision: . . 

16. . . It i s  not illogical or impermissible for a Trial Chamber to grant certification tb appeal 

' ' entire decision on the basis of one issue which, in its view, satisfies the Rule 73@) criteria. T O  the 

contrary, such an approach is consistent with the text of that Rule, which requires only that the Trial 

Chamber identify "an issue" satisfymg certain criteria in order to certify interlocutory review of a 
, : 

decision, but does not state that the review must be limited to the idktified issue. Thus, 'although 

the Appeals chamber . , has found that the Trial Chamber can limit review to the issue(s) that it h& 

found to specifically sks fy  the ~ i e  73@) criteria, it is not'obligated to do' so. 
. , 

17. This approach is consistent with Rule 73's objective of advancing the fair .and expeditious 

conduct of the proceedings. Interlocutorory~appeals under Rule 73 interrupt the continuity of trial 

procdedings and so should only be allowed wheh there is a significant advantage to do@g s e t h a t  , 
' ', 

is, when, in the Trial Chamber's judgement, there is ao important issue meriting immediate 

resolution by the Appeals Chainber. ' But once one such issue is identified and an interlocutory 

appeal i s  certihed, a ~ o v h g  the Appeals Chamber to resolve related issues at the same,time &ay 
. . 

' . . . - .. . .. '--q -WE ;little . additional intenuption i d  may  - ultirn&ely - 'serve the 'koals of.. faim5~. .. an&+ 

e!ipeditiousness. 
, . 

Mr. Nzirbrera argues that in a previous interlocut'ory appeal that he brought in thiscase, the 

&eals Chamber c d n e d  the scope of the certification to the issue expressly ide!tified by thz 

Trial That situation, however, was differeat eom the onepresented here. As here, the 

Trial Chamber had not specified whether the certific&on it granted to appeal a deciiion extended 
, . 

Reply to Ndrorera's Motion, para 7. 
. . " See Ccrtiticxion, para 5. 

a1 The Statute of rhe Intemationd Tribunal applies this &&ment to judgements on the merits, see Article 22(2), but 
the Appcah Chamber has also applied it to decisions on motions. See, e.g., Prosecutor v. Heradinaj et a/., Case No. IT- 

. , 04-84-AR65.2, Decision on Lahi Brahimaj's Interlocutory Appeal Against the Trial Chamber's Decision Denying His 
Provisional Release, 9 March 2006,para. 10. 

Nrirorera's Motion, paras 9-13, nhng Decision of Inttrlocufory Appcals Regarding ~artici~auon'of ~d Litern 
. . ' ~udges ,  i i  ~unc  2004. 

. , 
. 6 , ,  

. ,  . Case No.: ICTF+98-44-AR73(C) - .16Jime 2006 
, . . . 

. . 
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only to the issue it discussed (the competence of ad litem judges to confirm indictments) or also-to, 

an Wedtioned issue (the sanctions it had imposed against Mr. ~z&rera 's  counsel for bringing thk 

kderlying motion).'' So, as here, the Appeals Chamber was left to infer the Trial Chamber's intent. 

from its context and reasoning. But there, it was clear from context that,the Trial Chamber had not 

meant to certify the issue of sanctions-for just a minute or two later, in the same oral hearing, the 

Trial Chamber rejected Mr. Nzirorera's attempt to appeal another sanction that had been issued 

against counsel. ' it held that "an appeal against financial sanctions is not grounds for. an 

interlocutory appeal, in the sense that the decision to impose financial sanctions does not involve an 
, . 

issue that would ~ i ~ c a n t l y  affect the fair and expeditious conduct of the proceedings or the 

outcome of the trial, .and the resolution by the Appeals Chamber will not materially advance the 

proceedings."z4 In light of that htement, it was clear that the Trial Chamber did not intend to 
. . ,! 

permit interlocuto& appeals of hancial sanctions: Moreover, the reasoning that the Trial Chamber 

gave for permitting interlocutory appeal on the ad litem judges issue had no relation to the sanctions 
, , 

issue. This is  unlike the position in the present case; here, as noted above, the Trial Chamber's 

rationale for allowing the Appeals Chamber to resolve the proper scope of judicial notice on an 

interlocutory basis applied equally to all the par& of the  rosec cut ion's appeal. 

19. Nor do the oth& decisions Mr. Nzirorera cites support hisposition. In Nyiramasuhuko v. 

~ r o s e c u t o v , ~ ~  t he~r i a l  Chamber hid been seized of two separate requests for ckrtifiqtion of appeal. 

It granted both' certifications in.separate de.cisions.' Erroneously, the  ellant ant later filed an appeal 

only with regard to one of the certifications, assuming that the Appeals Chamber would also rule on 

the related issue$ certified in the other Trial Chamber decision. The ~ p ~ $ a l s  Chambv, however, 

held that because no appeal had been filed concerning the second certiiication, it was not seized of 

the second issue and could not rule on it. , In ~ros&tor v. ~ i z i m u n b  et 01.;'~ We gosecutor had 
. < .  <.. . . .. ..., .-2---.-h-.;- ..L.. 

subniiried se"& fii$&sts f& rSconslderanon oraerence G&iesi'p,7jf&tidn mea&Ures dritli re&& 

to each of the four accused. Three of these requests had been denied by the Trial Chainber and 

certification for appeal been granted. The fourth request was yet to be decided by ,the Trial 
. . . . 

~h&ber .  The Appeals Chamber, in decicliub the Prosecution's &erlocut& appeal with regardlo 

the three requests alr&dy decided, unsurpriBingly held that it would be premature at that stage to 

decide the issues &ed in the fourth request. 

23 T. 7 April 2004, P. 55. . 
26 Ibid. 56. , , 

" Case No. 1 ~ ~ ~ - 9 8 - f 2 - ~ ~ 7 3 ;  Decision on Pauline Nyirnmusuhuko's hquest for Reconsidedon, 27 September 
2004. , . . , 
26 C u e  No. ICTR-99-50-AR73, Decision on Proaecuiion Appeal of Wimess Protection Measures, 16 November 2005 
("'Bizimungu Appeal Decision on Witness Protection Measures"). 
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20. For the foregoing reasons, the Appeals Chamber holds that the Trial Chamber intended to 
. , 

, p u t  certification to appeal the' Impugned Decision. with respect to all of the issues raised by the 
- . . . .  

Prosecution!$ Interlocutory ~ i ~ e a l .  Mr. Nzirorera's Motion is therefore denied. 

21. ~otwi ths tandk~ this .determination, the Appeals Chamber will not, in considering an 

intedocutory appeal that exknds beyond the issues that the Trial Chamber found to' specifically 

satisfy the Rule 73(B) standard, Address matters in which its consideration will not, in fact, 

materially advance the proceedings. The Appeals Chamber' notes. the ,related argument of Mr. . , 

Karemera that the Prosecution has as a general matter failed to d&onstrate 'mors invalidating the 
, . 

Trial Chamber's 'decision or occasioning a miscarriage of just& within the meaning of Article 

24(1) of the statute.'' +though the. Article 24(l)stan&d applies specifically t'o post-trig appeds 
' . 

&om final Trial chamber decisions, 'it is likewise true that in interlocutory appeals, even whek . , 

&.xtificationunder Rule 73@) has been granted, it is not.the ~ i ~ e a l s  Chamber's practice to pass on 
' \  , .  

purported errors that are inconse&ential.: The Appeals Chamber will keep this standard in mind 

in addressing the individual allegations of error raised by thk ~rkecution.  
. . 

m. ~udicial Notice of ~ & t s  ?f'Common Knowledge 

22., Rule 94(A)'stges: "A Trial Chamber shall not require proof of facts of common knowledge 

but shall take judicial notice thereof." As the Trial Chamber c0aedly ~ i b t e d , ~ ~  this standard is ni t  

discretionaj-if a Trial Chamber detamines that a fact is "of common knowledge", i t  must take 

'judicial notice of it. As the Appeals Chamber stated in the Semanza Appeal Judgement: 
, , , ' 

.As the ICTY Appeals Chamber explained in Prosecution v. Milofevit, Rule 94(A) 
"commands the taking of judicial notice'? of material that is "notorious." The tern . . 

. .. "common knowledge" encompasses facts that are not reasonably subject to disbute: ' , . ' -.;. -- ' ' ' ia other ~ b i d s ,  commonly accepted ck h~er s ' a l l y  &Wn 'facts, s u c h ' & ~ ~ ~ f a c ~ - -  'r 
of history or geography, or the laws of nature. Such facts are not only widely h o w  

. but also beyond reasonable dispute.30 
. . , , 

23. Whether a fact qualifies as a "fact of common knowledge" is 'a legal question. By 
definition, it c-ot turn on the evidence introduced in a particular case, and so the deferent% 

standard of review ordiparily applied by the ~ ~ ~ e i s  ~ h k b e r  to the Trial ch&nberTS assessment of 

and inferences from such e'iridence has no application. Mr. Nzirorera suggests that thk Appeals . . 

chamber should defer to the Trial Chamber's discr&ion as to "admissibility of evidence" and "the 
, , 

2'Karemera Response, @. 2. 
, 19 See Prosecutor v. OriE, Case No. n43-68-k73.2, InterlocutoryDeci+m, on Length of Defence Case, 20 July 2005, 

pars 9 & fq 25. 
2? Impugned Decisioq 5 .  

' .  
30 Proschtor v. Semanza, Case No. I,(;TR-97-204; Judgcmnf 20 May 2005, para. 194 (footnotes omitted) ("Semanzc~ 

. A p p d  Judgemenf'). ., , . 

. Case No.: ETR-984AR73(C) . 

. . 
16 June 2006 
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' manner in which facts are to be proven at triaIY3' But the general rule that the Trial Chamber has 

discretion in those areas is superseded by the specific, mandatory language of Rule 94(A); as noted 
. , above, the Trial Chamber has no discretion to determine that a ,fact, although "of common 

.. 
, . kndwledgen, must ionetheless be' throb& evidence at trial. For these reasofis, Trial 

Chamber's decision whe&e*. to take judicidnotice of a relevant32 fact under ~ u l e  94(A) is subject 

to de novo review on appeal. ' . 

. . 24. . The ~g-osecution sought judicial hotice under Rule 94(A) with respect to six purported facts 

of common knowledge. Its request was granted with respect to Facts 3 and 4 (Rwanda's status as a 

party to various heaties), but denied with respect to the other facts, although the Trial Chamber did 

take judicial notice of Fact 1 in modified form. The Prosecution's contentions on appeal as to facts 

. - 1,2, 5, and 6 are considered here in tun. ' 

. , Fact I-Status  of Hu2u;~ulsi and Twa as Ethic Groups 

' .  ( ,+., 

25. The Prosecution sought judicial notice of the follo&g fact: 'Between 6 hpril i994 and 17 
. ,  , 

July 1994, citizens niitive to Rwanda were severally identified according to the following e&c 

. ' classifications: Tutsi, Hutu .. , and T%"'~  he Trial Chainber instead took judicial notice of ?he 

existence of the Two,' Tutsi and Hutu as protected groups falling under the Genocide Convention", 

noting that sixh aclassificati& was consist&t with the ~ribunal's jurisprudence add that the 
. , 

groups were "stable i d  permanent".34   he ~rkecut ion argues that the Trial Chamber should have 

used the d&ignation "ethnic" in order to comport with the Appeal Judgement in Semanza. 

Although the Pros&tion korrectly states that the Semaua Appeal judgkment recognized that the 

Tutsi. were an "erhnic" group, it has not attempted to show that the' formulation that w& instead 

chosen .. , by the. Trial Chamber has any potential to prejudice' the ~ros'ecutioa or render the 
,.....e_ L 2 . 4 . .  . . . . . -- . . 

proceedings' less ,fair and expeditious. The. Appeals chamber can see no potential for suih 

. . consequences; as the Trial Chamber's fom,dation equally (or perhaps even more clearly) relieves 

the Prosecutionrs burden to introduce evidence proving protected-group status under the Genocide 

Convention. The Appeals Chamber thus need not consider whether the Trial Chamber erredin 

I1 . 8  , . 
Nzirorm's Response, para. 4142. . . 

32 A9 Mr. N z k m  suggests, see Nzirorera's ~e&onse, para. 41, a Trial Chamber is not obligated to take judicial 
notice of facts that m n o t  relevant to the case, even if they are "facts of common know1edge". Of course, it remains the 
case that the Trial Chamber "shall not requiz proof" of such facts, see Rde 9qA), since evidence proving an irrelevant 

, fsct would in any event be inadmissible under Rule 89(C) of the Rules. C! Prosecutor v. HoLihrrronovib and Kubura, 
Case No. TT-0147-T, Final Decision on Judicial Notice of Adjudicated Facts, 20 April 2004 (holding that Txfore 

, . raking judicial notice of these four ~ef in i t ive l~  Proposed Facts thc C k b a  is obliged to verify their relevance, 
pursuant todule 89(C)of rhe Rules"). Relevance determinations are circumscribed by various stnndnrds of law, but 
within rhe appropriate legal framework th!: Trial Chamber enjoys a matgin of discxiion . '  

See Prosewion's Interlocutory Apped, Annex A, para. 1 .  , . . 
' ,  

, 34,1mp~gned Decisioq p m  8. . . 

9 
Case No.: ICTT-96-44-AR73(C) 

, . 
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choo~ing not to adopt the Prosecution's fom+tion; nor, given that the kccused have not appealed, 

need it consider whether it erred in concludkg that protected-grolip. ktatus was a fact of common 

.knowledge. Tde ~6seci t ion1s ~nterlocutoj Appeal to . this ,. point is dismissed: 
, , , . . . . . 

. Facts 2 and 5-T7ae Existence of ~ides~rend'or ~ ~ s t e n & ~ t t a c h  
, ' 

26. As Fact 2, the,Pro&cution sought judicial notice of the foliowing: 

' . , The following'state of affairs existed in Rwanda between 6 April 1994to 17 July 
1994: There were throughout Rwanda, widespread or systematic attacks. against a 
civilian population based on Tu& ethnic identification. D-g the attacks, some 

, " 

Rwaidan citizens killed or caused serious bodily or mental harm to person[s] 
perceived to be Tutsi. As a result of the attacks, there w q e  a large number of deaths 
of persons of Tutsi.ethnic identity.3s . , 

The Trial Chamber declined the Prosecition's request, stating &at the notice sought concimed "a 

legal &ding. . . which constitutes an element of a e e  against humanity.' The Prosecutor has an 

' ' obligation to prove 'the existence of such an attack .whenever he alleges that a crime against 
. , 

humanity oc.curred. . . . ~be 'ch&ber  considers that judicial notice therefore cannot.be taken of : 

it.'J6 ~ o r ~ & d i a l l ~  the same reasons, the Trial Chamb& also re&ed to take judicial notice of 

Fact 5,  namely: "Between 1 Janliary 1994 and 17 July 19'94 in Rwanda there was an armed conflict 
. . 

not of international khiiracter.~~~ 

27: The Prosecution argues on appeal that the Trial Chamber shduld have followed the Semunza 

Appeal hdgernent in recognizini these facts is being "of common knowledge". In response, Mr. 

Nzirorera argues that these facts were reasonably disputable and should be proved with evidence, 

, citing various prd-Semanza ~ n a l  Chamber decisions decIin@g to take judicial notice of them?8 He. ' 

. . . : notes that in. &mama, unlike in this' case, k e  '.'widespread or sy&rpatiC7 n-7 *be.?t@Acs , . had . 

not been disputed by the accused.39 Mr. Nginunpatse advances similar kgurnents adds that it is ' 
, I 

disputable whether the attacks were committed solely against, Tutsis and on the bas$ af e k c i p  
, , 

and whether the conflict wag in fact non-intemati~nal."~ Mr. Nzirorera and Mr. h e m e r a  both 
li 

.argue that .the Widespread and systematic" and "no&ernational" characterizapons are l e a  

rather than factual in nature and'are thui not subje'ct to judicial notick.4z 

. . . . 

'' Prose~ution's Illterlocutory ~ppeal , '~nnex A, para 2. 
Impugned Decision, p m .  9. ' , . 

37 Prosecution's interlocutory hpp& Annexk &a. 5; see Impugned Dedsion, pars. 11. 
"See Nzimrcra Response paras 58, 61,62. ,, ,. . . ,. 

"~zirorera ~esponse, paras 66-68. , .. 
40 Nginmpatse Respanse, para. 7. . , 

'' Ngirumpafse Reponse, para. 8. 
4 Karemera Reponst, p. 4; Ndroreri despose pans'59,52-53. , , . . , 

.Cue No.: KCXR-~S&AR~~(C) 
. . , .. , 

. .  , 

I . .  



19/08 '08 11:15 FAX 0031705128932 ICTR REGISTRY + ARCHIVES @lo12 
' , ' ,  , , ' 

. , '  
, .  , 

28. The Appeals chamber in Semanza stated: . . ,  

As these passages suggest, the Trial Chamber struck appropriate balance between . . 
the Appellant's rights under Article 20(3) and the doctrine. of judicial' notice by 
ensuring that the facts judicially noticed. were not the basis for prbving the 
Appellant's c r h h a l  responsibility.' Instead, the Chamber took notice only of 
general notorious 'facts not subject to reasonable dispute, including inter a h :  that 
 wanda an citizens were classified by ethnic group between April and July 1994; that 
widespread or systematic attacksagainst a civilian population based on Tutsi'et~mic'" : . . 
identification occurred during that time; that there was an armed conflict not of an 
international character &Rwanda between 1 January 1994 and 17 July 1994; that 
Rwanda became a state party'to the Convention on the Prevention and Punishment of 
the Crime of Genocide (1948) on 16 April 1975; and that, at the time at issue, 
Rwanda was a state party to the Geneva Conventions of 12 August 1949 and their 
additional Additional Protocol ll of 8 June 1977. The Appeals Chamber, finds that 
these judicially noted facts did not relieve the hoseoution of its burden of proot 
they went onlyto the manner in which the Prosecution could discharge that burden 
in respect of the production of certain evidence which did not concern the acts done 
by the Appellant. , m e n  determining the Appellant's personal responsibility, the 
Trial Chamber relied on the facts it found on the basis of,the evidence adduced at 
trial." 

29. Thus, the Appeals Chamber has already held . that . the existence of widespread or systematic 

attacks ag-t a civilian population based on Tutsi ethnic identification, well as the,mistence of 

a non-intbational armed tonflict, are notoiious facts not subject to reasonable dispute. Therefore, 

' . ' the Trial chamber was bbliged, to take judicial notice of them, since judicial notice under Rule 

9 4 ( ~ )  is not discretionary. Moreover, the reasons it for not doing so wemunfounded. It is 

true that ?videspread and systematic attack against a civilian populatibn" and "armed conflict not , 

, , 
, , 

of an intemationa1.character"'are phras& with legal m&ings, but they nonetheless describb factual , 

situations and thus can constitute "facts of common howledge". The question, is not whether a 
, . 

-proposition is put.inlegt&nr . - - - - , ,  1ayn.m'~ . terms . . .  (so long .. as .- the terms are' sufficiently well defined . .  such .. .. . 

that the accuracy of their application to the described situation is not reaskably in The 

question i s  whether the,proposition can reasonably be disputed. Neither t$e Trial Chamber nor any 
, . 

. . ' of the Accused has demonstrated any reasonable basis for disputing the facts in question, ,, 
. . ,  

. , . . . , , . : 
-, 

30. Likewise, it i s  not relevant that these facts constitute.eleme& of some of the crimes charged . '  

, ' and that such elements must ordinarily be proven by the   rose cut ion.^^ Thereis no exception to 
' 

Rule 9qA) for elements of offences. Of s a m e  the Rule 94(A) mechanism somet&es will 
. . 

alleviate the  rosec cut ion's burden to introduce evidence proving certain aspects of its case. As the 

, . 

. . Semanza Appcd Judgernenf para 192. , , . 
? For instance, it is roueinc for c o d  to take judicial notice of the e-tence of a st& bf f, deapitc the fact that,such a 
description has a lcgd meaning. See, e.5, Mead v. United Stares, 257 F. 639,642 (US 9' Cir. Ct App. 1919); see 
$so infra note 46 other examples of judicial potice. incorporating legal concepts). 

Iniplyned Decision, p m s  9, 11. . .  

'Case No.; ICI'F-9844-A.R73(C) 
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Appeals Chamber explained inSerncmza, however, i't does not change the burden of proof, but 

', simply provides another way for that burden to be met. The Appeals Chamber notes that the 

practice of taking judicial notice of facts of common howledge is well established in international 
' 

criminal lawM and in domestic ju~isdictions!~. Such fads include notorious hiitorical events and 
. . 

phenomena, such as, for instance, the Nazi Holocaust, @e south A&an system of apartheid, wars, 

and the rise of terrorism. 48 . . . , 

31. The Appeals chamber further ~onsiders that there is oo're'asoimble basis fox disputing , , . .  , the .. . , 
remainder of Fact 2: during the 1994 attach, "some Rwandan citizens killed or caused serious 

. , 

bodily or mental harm to pe~son[s] perceived to be Tutsi. As a result of the attacks, there were a 

large number of deaths'of persons of Tutsi e thic  identity." These facts are not only consistint with 

,every judgement so far issued by the Appeals and Trial chambers of this ~rib'mai, but also withthe 

essentially universal consensus of historical accounts included in sources such as encyclopai,&& 
. . .  

and.history b0oks.4~ They are facts of cornrn& knowledge. ', 

. . 
. . 

32. , For'these reasons, the T*ial. Chamber erred in failing to take judicial notice of Facts 2 and 5 
, , . , . 

under Rule 94(A). , . 

, , 

Fact 6-Genocide , . . . 
. . 

, ' 1 1  . ;: 
, , 

,.. .. - 
, . 

33. The ~rosecGtion sought judikal notice of the following fact:,"Between 6 Apid 1994 and 17 

July ,1994, there was a genocide in ~warida against the Tutsi ethnic group."5D The ~rial'chamber 

rejected this request. It explained that inorder to obtain a genocide conviction, the Prosecution 

must establish the Accused? individual involvement and mental state, and reasoned: 

As a result, it .does not matter whether .genocide occ~~e&ir?. R ~ < d a  .or'not, the , - 
Prosecutor must still prove the criminal responsibility of'the Accused for the counts 
he has ,charged in the Indictment. Taking judicial notice of such a fact as co-on 
howledge does not have any impact on the Prosecution's case against the Accused, 

. . .  

"See Charter of the hternational Milirary Triblmal for Germany, art. 21;'Rome Statute of the fniernational Criminal ,_ 

Court, art. 69(6); Rules of Procedure and Evidence of the ICTY, Rule 94(A). 
47 . . See, e.g., G m  CnmmI F'mcedurul Code (Srrafprozessorduung stop) sec. 244(3); R. v. Potrs, 26 C.R. (3d) 252, . ., 
para. 15 ( s t s a  chat in Canada, a "court has a duty to take judicial notice of facts which are h o r n  to intelligent ' . 

persons generally"); Mullen v. Hackney L.B.C. (U.K. 1997) 1 WAR. 1103, CA (Civ. Div.), Archbold 2004.10-71; 
Woods v. Multi-Span Holdmgs (2W2), High Court of Australia, 186 ALR 145, para 64; Fed. R Evid Rule 201 (U.S.). 
"See. e.g.;R. v. Zundel(Can. 1990) 53  C.C.C. (3d) 161, (sub nom. R, v. Zundel (No. 2))  37 O.A.C. 354, para21 
(Holocaust): Mint-ter of LurtdAflairs er a1 v.Sranrdien ef al, 4 BCLR 413 (SAf. LCC1999), p. 31 (aptheid); Doman 
Long L? Co., Ltd v. 'Carroll and Otherr, 2 All E.R 567 (Kings Bench 1945) (stela of k); Cme o f K l c r  a d  Others v. 
Germany, Judgement@lerits), E.C.H.R 6 Sept 1978, para. 48 (terrorism). See generally James G. Stewart, Judicial 
Notice in Iniernafional Criminal Law: A Remiciliation of PotenrirJ,'~ed andprecedenr, 3 Int'l Crim. L. Rev. 245, 
265-66 (2003). 
" DDinah L. Shelton (dl, Encyclopedia of Genocide and CXhe. Against Humaniry (Thomson Gale, 2005);Williain A. 
Scbabas, Genocide in international Law (Cambridge 2000); Jonathan Glover, Humanity: A Moral HiFtory of the 3Uh 

, ' Century (Yalc University Press,. 1999). See a h  infra notes 5 5 4 2  (listing funher sources).. , , . 
7 h o ~ ~ c u t i o n  Interlocutory Appeal, Annex A, para. 6. , . . , 

. . .  
. . ' . 1 2  . . 

. , 

Casc No.: ICTR-98-?4-AR73(C) 16June2006, . , 

. , . . 
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. . because that i s  not a fact to be proved; In the case where the ~roiecutor 

alleges that the ~ccused  are responsible for c h e s  occurring in all parts of Rwanda, 
taking judicial notice of the 'fact that genocide has occurred in that country would 

. appear to lessen the Prosecutor's obligation to prove his case.? 
. . 

, . 34. ' On appeal, theProsecution argies that.the occurrence of, genocide id Rwanda in 1994 is a 
, . . , 

uniyemiUy knowqfact- evidenced by, inter d i n ,  United Nati6& and reports, 

, '  d ' books, news & c o ~ t s ,  .an , the Tribunal's jurisp~denbe-and, although not itself suffici&t to 
. . 

support a genocide 'convict& is certainly relevant to the context in which individual c-es are 

charged?' It further' aiguks that taking judicial notice of this fact would not be unfair to' the 
. . 
Accused or inconsistent wifh the ~&ecut ion 's  burden of proof.53 In response, hlr! ~g i fu&p& ' 
argues that to take judicial kotice of genocide would prejudge the accusatiod against thk Accused 

and violati the; tight to &front  their accusers.s" 'Mr. .&ranera W e s  that the existence of 
, . 

genocide is alegal d i i e d t i o n  inappropiate for judicial. notice, and that to take jud&ia notice of 

it would violate the preaum$tion of innocence.55 Mr. Nzirorera contends that the Trial Chamber 
. . 

, correctly found that the exidtence of genocide was not relevant to thgmaiers to be proven at trial; 

that itrequires a legal co&lusi&; and that the'practice'of the Tribunal has established that it is a 

' matter to be prove* with evkience.56 . . , 
, ,  I .  . . 

I '  
35. The ~ ~ ~ 6 & l s  Chamber agrees' with the ,~roseckon:'  the fact that genocide' occurred in 

. .  ' I .  . : 
~ w a n d a  in 1994 should have been recognized by the Trial Chamber as a fact of common 

, , ,  

@owicdge. Genocide co&ts 01 certain acts, including'kiUing. undertaken with' tke 6e;tebPib 
. , 

. destroy, in whole or p d  a nation4 ethnical, racial m refigiou p u p ,  at such?' Tleie is no 
i 

reasonable basis for anyone to disputethafduring 1994, there was a campaign of mass killing 
I 

, 
intended to destray, in whole or at least in very large part, Rw,anda7s Tutsi population, which (as 

I 
. .  . judicially poticed /. &fie .T@ .Chamber) w&aprotected poip.  ., That . campaign-w,@, to a terrible .,: . . :, . ;;.>, .. 

' '  1 
... . . 

degree, successful; althougdexact nunibers may never be known, the great majority of Tutsis were 

murdered, and many 04 were raped .or otherwise harmed." ' ~hese'basic facts were btoadly 

known t ien  at the time of the Tribun;il.'s establishment; indeed, reports indicating that genocide ' I "  
occurred in &wan& were a1 key &pefus for its establishment, as reflected in the Security ~ounkjl  

I . . 
.., , . . ,; 

Impngncd Dcoisiou, para 7. . , 

52 ROS~CU~~OII'S ~nterlocut~ry 14-15, h-3 1. , 

fbid., paras. 32-36. 
54 Ngimmpatse Response, paras 5-6. . 
" Karernua Rcspoye, p. 3. . , . , 

" , NzirorenKesponse, qaras 45-49, 50-54, and 56-60, respectivel~. 
, . . . 

Statute of the Intemailonal Tribunal, art. 4(2). 
See, e.g., Humad Rights Watch, Leave None to Tell the Story.. Genocide in R W ~ ,  Human Rights watch Report . ' . . 

March 1, 1999, In!mduction, available at htrp://~.hrw.or9/repo1rs/1999/m9ndalGmo1-3-04.htm htm#P95-39230; ' . 
. , see also infra notes 58-64 and sources citcd thcrcin. 

, ,, .. , . 
, , 

. . . . 
Cmc No.: 1 ~ ~ ~ - 9 8 4 l - A l l 7 3 ( ~ )  , , 

. , 

16 June 2006 
. , .  
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, , 

, , resolution establishing it' kd 'even  the name of the ~ & u n a l . ~ ~  During its early history, it was 
' .  . .  f 

valuable forthe purpose of the histo*ical record for Tnal Cbambers.to gather'evidence documedti& 

the overall course of the g+ocide and to enter &dings of fact on&e basis of that evidence. Trial . . 
. . . , 

. . 
and ~ b ~ e a l  Judgemcnfi thereby produced (while varying &.to the responsibility of pparticulai 

, . , , , , 

. . accused) . . have unanimously ai~d decisively confirmed the occurrence of genocide in  wand%^ 
which has also been documented by coudess books,61 scholarly media reports,63 U.N. 

' . ' reports and resolutions," national court dk~is ions,~~ and govemme'nt and NGO reports-66 At this 

. stage, th&~ribunal need not demand further docum&tation. ,The fact of the Rwaridan genocide is a : . 
, .  , 

: . part 'of world history, a fact Bs certain as other, a cl&sic 'instance of a "fact of common ' 

., 
36. , .Notably, the  rial' Chamber's decision' does not conte$t any o f  this;. kdeed, even th= 

~ccused'hive,not c l h e d  that genocide'rnight not have occked  Rwanda in 1994. Instead the 

Trial chambk provides two other, oddly contradict& reasons not to t a k  judicial notice: ht, that 

whether gmocide occurredis not ?elevant to the case that the Prosecution must prove; and second, 
, . ., . 
that recdgnidng it would irnp~operly lighten the Prosecution's burden of proof.67 The *net can be. 

' _  

'readily . dismissed. ' Whether genocide occurred i n  Rwanda is of  o&iou$ .relevance to ' the 

''Prosecution's case; it,& a necessary, glthough not sufficient, part of that case. Plainly, in order to 

. ,  , . . 
"See SIRES1155 ( 8  Novcmbcr 1994). 
60 See, ag., Akoyesu Trial Judgement, para 126; Kaybheme & ~uzindana Trial Judgement, pan 291; Muzema Trial 
Judgemenf para 3 16; Kayirhema & Ruzindana Appeal Judgement, para 143; Semanza 'Ria1 Judge-$ para 424. 

. , " See,,e.g., GhrdFnmier;7he Rwaruia Crisis1959-1994: History of a Oerwcide (Hur$t & Company P993i)jLiid$ .i< ' ' ' 

Melvem, Conspiracy to Murder: The Rwandan Genocide (Ncw York: Verso, 2004); S m t h a  Power, A Prohkmfronr . . 
Hell: &n@rica.and& Age of GenocUe (New Yo& Basic Books,2002), Alain Destexhe, Rwanda and Genocide in the' 
Twentieth Century (New YorkUniversity Press, 1995); Alan J. Kuperman, The Limitr ofHumaniturirm Intervention: 
Genocide in Rwanda (Brooldngs htitutionPms, 2001); Romh Dallake, Shake H& with the Devil: The Failure of 
Humanity in Rwanda (Carroll & Graf, 2004); Philip Gourevitch, We Wish to Inform You That Tomorrow We Will Be . . 

. .,: . . <. , ",. . . , ,. . . . K i l l d  With Our Families (Picador, 1999). . -  . , . .  .. . 
See, e.6, Peter Uvin, Prejudice, Crisis, and Genocide in @ v a d a ,  Mean ~tudies '~eview~o1;40,  No. 2 (Sep., 

1997)iHclcn M. -ens, Exphbhg the 1994 Genocide in Rwanda, The Journal pf Modern African Studics (1999), 
37; Rene Letlyrchand, Genocide in the Great Lakes: Which Genocide? Whose Genocide?, African SNdies Review, 
Vol. 41, No.'l (Apr., 1998); Paul J. Magmiclla, TheBaceound and Causes of the Genocide in Rwan&, 3 I. Intl 
Crim. Just. 801 (Special Issue: Genocide in Rwandx 10 Yeas On). and numerous OWE. . . 

See, e.g, Willidm D. Rubinstek Genocide andHirloricalDebate, Hislory Today, April 2004, Vol. 54 Issue 4, pp.-- 
36-38: Gabriel Packad, Rwanda: Cemw Finds 937,000 Died in Genocide, N e w  York AmstcrdamNcws, 4/8/2004, . , 

Vol. 95 Issue 15, p. 2-2; BBC News, Rwanda: How the Genocide Happened, Thursday,. 1 April 2004, available at 
http:/lnews.bbc.co.uW2/hi/~d1288230~ , 
M Rcport of the Special Representative of the Commission on  an Rights on the Situation of Human Righrs in 
Rwanda. PJ52/522, paras 3, LO: General Assembly Resolution onthc Situation of H m R i g h t s  In Rwand;i, 
d ~ 1 4 9 1 2 0 6 ;  General Assembly Resolution on the Situation of Human Rights In Rwauda, A/RESl54!188., ,, . . ? 65 See. E . ~ . ,  Mugaskra v. Canah (Minister of Cirizenshlp and inunfgrarion) [2005] 2 S.C.R. 100; R v. ~ i h a n i ' l 2 0 ~ 5 1 '  
NSWCCA 226;. Govirnment of Rwande v. Johnson, 366 US. App. D.C. 98; Mukamusoni v Ashcrofr, 390 F.3d 110; 

, , ' . Ntah'rutimma v R h o ,  184 F.3d 419. 
6 6  

. , See, e g ,  United Kingdom Foreign and ~omminweslth O&cc, ~ & k y  Profiles: ~ w a n d i ,  available a* 
, : http:/l~.fco.gov.uk/~e~~le~ronr!pagwame=Op~adcetlX~e1erate/Sho~Page&~Pag~&cid=00702939436S&a= 

KCountryProfile&aid=l020338066458; Francc Minisrh des Makes  ~tranperes, Prkentation du Rwanda, available at . 
h ~ : l / w w w d i p l o m s t i e . g o u v . f r I f r I p a y s - z o ~ 1 2 7 0 / p o l i t i q u e -  
inten'eure-55 19.hrml; Human Rights Warch, Leave None lo Tell thestory, supra note 58. . . ' 

. , .  ' . '  , , . , . . , 
. , 

i 4 ,  , ' .  , 

' Casc No.: 1~&-98-&~73(~) ' 
, , , 16 June 2006 

. . . . . ,. 
. . , . . , 
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convict an individual of genocide a Trial Chamber must collect evidence of that indiyidqal's,acts . , 

. , . . . .  
and intent. But the fact of the nationwide. campaign i s  relevant; it provides, the context far 

understanding the individual's actions. And, indeed, the existence of the genocide may also provide . , 

. , .  

rel&ant context For otherc+rges against the Accused, such as crimes'against humanity. It bears 
. . 

noting that if the overall existence of genocide were not relevant to the charges against individuals, 

then Trial chambers would not be permitted under Rule 89 to admit'evidence to it either. 

Yet, as Mr. ~ z k e r a  documents in his Response, they have cohsistently done so, and the ~ ~ ~ e a l s  

Chamber has held that this is proper. 68 - " 

, . , ,  

37. The second part of the Trig Chamber's reasoning has been addressed 'dready in the context 

of  acts 2 and 5 above. 'A; the ~ernanzcr Appeal judgement made clear, allowing judicial noli=e of 
. . , . . , 

, , 
a fact of common knowledge-ven one that is an element of an offence, such as the-existence,of a . . .  

"widespread or syitematic" attackdoes'not lessen the Prosecution's burden of proof or violate the 
, . 

proced&al rights of the ~ c h e d .  Rather, it provides an alternative way that that burden'can be 

'satisfied, obviating the necessity to htroduke evidence docume?ting what is already common . , 

knowledge. The Prosecution.must, of course, still Moduce evidence demonstrating that the 

specific events alleged ih the Indictment constituted genocide and that the conduct and mental state 
. , 

, . 'of the Accused specifically make them culpabld for genocide.  he reasoning under Facts 2 and 5 

' 
' also dispenses with thk objection. of the A~cused that the . . genocide characterization, is legal in 

nature; ~ule'94(A) does not provide the Trial Chamber with discretion to refuse judicial notice on 

this basis. In this respect the term "genocide" is not distinct from other legal terms used 'to 

characterize factual situations, such as "widespread or systematic" or "not of an internatiopa,l r >  #,.. ..... . . 
nature7',which the Appeals Chamber in Semanzq alrkady held to be subjkct to judicial notide h d c r  

, - . Rule 94(A). . . . . . . . . . . . . . .  . , 
. . . . . . . .  . . .  . . . . . . . .  ....-.. . . . . .  I .  . . . 

. , .=-.... 
.,. 

38. For these reasons, the Trial Chamber erred in refuskg to take judicial notice of Fact 6. 
. . 

. , .  
. , .  . m. Judicial Notice o f  Adiudicated Facts 

. ' 39. . Rule 9 4 p )  of the Rules provides: 

. . "At ihc rcquest o f  a party orprop~o'mofu, a Trial Chamber, aftm h&ng'rhe parties, may decide 
io take judicial notice of odjudicarad facw or documutary evidence from other proceedings of the 
Trihunal relating to the mattcr at issue in the current proceedings." 

, , . : . . : .  

. . . , . . 

Impugned Decision, para. 7. , 
84 See, e.g, Akayesu Appeal Judgement, 262. ' ,  

, . 

.Case No.: 10~-98-44-k73(~)  
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. , Taking judicial notice of adjudicated facts under Rule 9 4 ~ )  is a method of .achieving judicial, 
. . 

economy and harmonizing judgements of the Tribunal while, ens&g the right of the ~ccusdd  to a 
, . . . 

: fair, public and expeditious hialp'. . ' 

. , . , 
, . , . . , 

40. Although governed by some of the same principles, judicial notice under Rule 94@) is 

different in nature from judicial. notice underRule 94(A). ~djudicited facts are . different . from facts 
. . 

of comkon k&wledgi (although there is some ovdap  in the categories). . 
. 

There is no requirement" , . . 

that adjudicated facp be beyond"reasonab1e dispute. They are facts thaihive been established in a 
. , . , , . 

proceeding between other parties on the basis of the'evidence the parCiks'to. that proceeding chose to 

introduce, in the particular context df that proceeding. For this' reason, they cannot simply be 

accepted, by mere virtu& of theix acceptarke in the first &o~eedi+~,' as conclusive in proceedings 

involving different p d e s  who,have not had the chance to contest them. ' . . , . ,, . 
. . , . 

41. Thus, there are G o  crucial differences between'the two provisions. &.is buik into the 

Rule: whereas judicial notice under Rule .94(A) is maddatory, judicial notice under Rule 9 9 )  is , . 

', discretion&y, allowing the Trial chamber td determine which adjudicated facts to recognize on the 

basis of a carem consideration of the &xied's. right td a fair 'and expeditious ttial. The prkciples 

guiding Ad  limiting the exercise of that hiscretion have been developed through jurisprudence and 

are discussed below. 
, . , , 

42. The second difference is esiablished . , by'the Tribunal's jurisprudence, and concerns the ' . 

consequences of judicial 'notic& ' whereas facts noticed under' Rule -94(A) are established 

conclusivel~ those established *der Rule 94(B) are merely presumptions that may be rebutted by 

the defence with evidenck at trial.70 The Appeals ~bamber  ieiterates that judicial notice does not 

shift the ultimate byden of perskion, which . r~mains.wlth -. . the .,. hosecution. Iq the c&e bf judicid .- - .  
notice undm,Rule 94(B), the effect is only tq relieve the ~r6secution.of its initial burden to produce 

. . 
evidence on the point; the &fence may then put'the point into iuestion by introducing regable and 

, . 
69 See Prosecuror v. ielika MejakiE, case Nor. lT-02-65-FT, Decision on Prosecutio~Motion for Judicial Notice ' 

Punuanr to Rule 9@), 1 April 2004 ("Mejakit JdicialNotice Decision"), p. 5; The Prwecutor v. Mom& Xrajiinik ' 
Case No. IT-00-39-T, Decision an Third and Founh Rosccution Motion for Judicial Notice of Adjudicated Facts, 24 

1 March 2005 C'Krojiinik Judicial Nonce Decision of 24 Makh 20059, pata 12;'Prosecuror v. Nrahtimana el ol., 
CaseNo. ICl'K96-10-T & 'ICTR-96-l?-T, Decision on the Prosecutor's Motion for Judicial Notice of Adjudicated . 
Facts, 22 September 2001 ~Ntakirutimma Judicial Notice Decision"). pari 28; Prosecutor v: Dub Sikirica er d., 

, .. 
Case No. IT-95-8-PT, Decision on Prosecution Motion for Judicial Notice of Adjudicated Facts, 27 Scpt~mber 2000, p. 
4. 
70 See Prosecuror v. Slobodan Miloieui6, Case No. IT-02-54-AR73.5, Decision on the hosecurion's lnt&locutory 
Appeal against the Trial Chamber's 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated 
Fack. 28 October 2003 CMiloimit Appeal Decision on Judicial Notice"), pp. 3 4 ,  Prosecutor v. Momir Nikolit, Casc 
No. IT-02-6011-A, Decision on Appellant's Motion for IudicialNotice, 1 April 2005, paras 10-1 1;'Prosetutor & i 
'MomEilo KrajUnik Case No. IT-00-39PT: Decision on Prosecution Motions for Judicial Notice and Adjudicated Facts 

. and h r  Admission o f  Written Scalcmcnts oEWibesses pursuant to Rule 92bii, 28 February 2003 ("Krajifnik 
. Decision"), psra 16. . . 

Case No.: ICTf-98-44-AR73(C) 
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credible evidence totlie contrary. This approkh is consistent with practice in national jurisdictions: 

. . 
whereas judicial notice of facts. of common howledge may be treated as conclusive:' the h a l  

adjudication of facts judicial proceedings is treated as, conclusively binding only, at most, on the . , 

. . . . .. 
parties io those pr&eedings (res jtidicar&" . , . . . . . ,  

. . 

43; The Pr&cution sought judicial noticekider ~ u l e  9 4 ~ )  of 153 adjudicated facts.   he ~ k a l  

Chamber rejected this request 6 full, and the~rosecution appeals with respect to' 147 of the facts. 

The P&ecution, the Accused, and the  rial Chamber have not p&eeded in their analysis ,one by 

one through these facts, and the Appeals Chamber will not do so either. It will instead address the 

two major reasons given by the Trial Chamber for refusing to take judicial notice and consider 

'each constitutes a legitimate reason to so refuse under Rule 94'~). ,In doing so; the, 
A&& Chamber bears in mind that "a Trial Chamber's exkrcke of discretion vill only be 

overturned if the challenged decision was (1)'based on an incorrect interpretation of governing law; 
, . 

(2) bcsed on a patently incorrect conc~usion of fact; or (3) so unfair oru&easonable as tb constitute 

an abuse of the Trial Chamber's dis~r&ion".~~ The piecemeal analysis of each piopbskd 

adjudicated fact is a matter best left to the  rial Chamber oh remand.74 
, , , . 

44. The Appeals chamber will. thus corkider the Trial chamber's conclusions that (a) certain 

.facts' implicate the guilt of the accused and therefore were not subject to judicial notice;, and @) 

c e h  others were improperly taken out of context or combined to produce facts not actually 
. . 

adjudicated. The other reasons given by the:  rial Chamber for declining to take judicial notice of 

.other adjudicated facts need not be considered here, either because they'have not been appealed by . . 
the Prosec~tion'~ or because, & the case of Fact 153, the issue is rendered moot by the Appeals 

chamber's disposition concerning the six& "act of comniod 1do~ led~e" ' above .~~  
. . ,  ..: :" , . . . . .  , . . . . . 

, . _ L= 

A. Facts Implicating the Guilt of the Accused . , 

45. The T& . Chamber , declined to take judicial notice of some facts because they "may go 

directly or indirectly to the guilt of the ~ c c k e d ,  notably in relation \niith the pleading of their - 

p&icipation in a joint 'criminal TheProsecutiqn dl- that the Trial Chamber's 

.'I See R. v. Zwrdel, supra, para 166; Phipson on Evidcncc, 16th cdinoq 3-03; Fed R Evid. R 201(g), . 
"See, e.6, Kajelijeli Appeal Judgement, para. 202. , ' . 
73 Milolevii Appeal Decision on Assighent of &-el, para. 11: Bizirnungu Appeal Decision on witness Protection 
Measures, para. 3. 
7 4 ~ e e  ~ i l o ~ e v i ~  Appeal Decision on Judicial Notice, p. 3. , , 
"See Prosecution Interlocutory Appeal, para 5, declining to appeal the Trial Chamber's determinafion that kcts 3 1-32 
could not be judicially noriced because evidence had already been introduced on. them, and that facm 75-18 could not bt 
udicidly noticcd bccausc they wcrc cxtractcd from cascs currenrly on appcal. See Impupd Dccinonpam 15. . ' 

!'Fact ,153 under "Adjudicated Facts" was proposed as an alternative to Fact 6 (existence of genocide in Rwanda) under 
"Fncts of Cornm~n Knowledge". Prosecution's In~londory  Appeal, para. 4. ' ' , , 
"Impugnid Decision, para. 15 (citing facrs 1-30, 33-74, 79-85,.md 111-152). 

.17 
" Case No.: 1 ~ ~ i 9 8 4 ~ ~ 7 3 ( C )  . , 16 June 2006 

. . 
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refusal to take judicial notice &this bmis amounts to. an "over-bro& interpretation of principle that 

is at odds with the object and purpose" of Rule 9 4 ( ~ ) . ' ~  ~texplains . . that thkpnrpose is piecisely,to 

enable the adjudication of an accusedls criminal re~~orisibility h a'more expeditious way; and that , 

.' . to c&teg6iically &lu& all &dings relating to that responsibility severely imp& theattainment of . . ' 

that objettitive; every fact relevant ' t o  a k i a l  will'.bear "directly or ind&ecily" on '& &c&s&d''s 
, . ' .  . . , . 

. . . . re~~onsibil i ty?~ . . 
, , 

, , 

. , , , . , , . 

46.. .Mi .  Nzirorc  argues in response that the Trial Chamber's reasoning was consistekt with 

that qf other I C T ~  and ICTY Trial ~hamben, ivhich have'konsistently declined to take judicial 
, . . . 

. ' notice of facts bearing on cri-al ~espoisibility.BO He and MI: ~ g i r u m ~ & k  each'furthei argue 

that, hi the context of joint criminal enterpKse .allegations, facts relatini to,.the existence of a joint . ' . : 
, . 

criminal enterprise o i  the conduct of its members are directly related to the criminal responsibility , 
' 

, , 

of the 'accused aid thus are not subject to judicial notice.81 . Mr. Karemera argues thh to adopt the 
, . . ,  . 

Prosecution's position would undermini the presumption of innocence, by alloying' criminal 

responsibility'to be established without: evidence." , , 
. .  . 

* ,,, : ' > *  3 ,. . .* .: . . : .  , 

, 
' ,  47. . ks Mr. Fjzirorera n k t q  in Sernanza the ~ p ~ e a l s  Chamber made reference to the need to. 

, . . , ensure %hat, the facts judicially noticed were not the bkis for proving the. Appellant's criminal 

responsibiLity". This reference was made in the cbntext of a discussion 'of Rde  94(A), and the 

~ ~ ~ e a l s  chamber did not discuss the implications for Rule 94(B). In both contexts, however, it 

remaiks. the case that the practice of judicial notice must not'be allowed to circumvent the 

presumptiov of innocence and the defendant's 'right to a fair trial, including his right to c o a n t  his 
, ,  . 

accusers. Thus, it would plainly be improper for facts judicially noticed to be the "basis for proving 

the' Appellant's crirr&l responsibility": (in the sense of being su@icienr to establish 'thd 

responsibility), 'and it is d&ays neces'saij. for ~ i i - d ~ b b m  to take caieful- considiration bf the' 

presum&on of  innocence and the procedural rights of the accused. 

- 
"Prosecution's Interlocutory Appeal, para 48. . , 

'9 Prosecution's Interlocutory Appeal, para 62. The~ppeals  Chamber notes that the Prosecution's Interlocutorj 
Appeal is c&ing on this point, as in paras 53 md 63 it appears to accept the Blagojevii fornulation, Howover, the 

. Appeals Chamber understan& the Prosecution to be arguing f& a m a w  interpretation of thc Blogojevif formulati& 
esscntially,'excludhg only facts that i re  mficient rn estrblish rhe nccuscd's criminal responsibility. See ibid pnra. 63 
(''Here, however, proof, either by evidence orjudicial notict, of the existence of a joint criminal enterprise is not proof 
ofthc criminal responsibility ofthe Accused, who must still be shorn to haveparticipated in it."). 
'O Nzirortra Response, pa= 13-24, citing Prosccrrtor v:Bogarora, Case No. ICTR-984-T, Decision on the 

, , ' 
. Prosecutor's Motion for Judicial Notice ~ k u a n t  to Rules 73, 89, and 94 (1 1 April 2603). paras 6162; Prosecutor v. 

' . Bizimune el al., Case No. ICTR-99-50-T, Decision on,the Rbsecutor:~ Motion and Notice ofAdjudicated Facrs, 10, 
. . . . Decembcr 2004, para. 21; Prasecuror v. BlogojsviC el ol.,Case No.3T-02-60-T, Decision on Rosecution's Morion for 

. , Judicial Notice of Adjudicated Pacfs'mdDocumentary Evidence, 19 December 2003, paras 16.23 ("Blogojevii. 1 

. , Decision"); Rrqcnik Decisioa " Nzirorcra Response, paras 25-29; ~ & a t s e  ~eponse  10-12 
12 . , . , . . Karemera Response, p. 5. , I '  . .. , 

, ' .. 
, 

Case No.: I & R - ~ s - & A ~ ~ ~ ( c )  . , ' . ' 

. . 
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. 48. The Appeals Chamber, howeve;, has never gone so far a s t o  suggest.that jud;cial notice 

under Rule 94(B) cannot extend to facts that "go directly or indirectly" to the criminal responsibility 

of the accused (or that "bear" or "'touch" thereupon). With due respect ro the Trial ~1-bers that' , 

, . 

have s o  c~ncluded,~' the Appeals' Chamber cannot agree with ',this pposition, "as its logic, if 
' .  

consistently applied, would render Rule $ 4 ( ~ )  a dead litter. The of a criminal trial is to 

adjudicate the kriminal. responsibility of the :accused. . Facts that are 'not related, &&tly or ' .  
, 8 . .  , . . ,  

indirectly, ta that c~d , : respons ib i l i ty  are not reievmt to the question to b i  adjudicated at trial, 

, ' and, as noted aboye, 'thus may neither be established by evidence nor tho&+ judicial notice.84 So 
. , 

judicial notice under Rule 94(B) i s  in fact avhable only for adjudicated facts that bear, at least in 
' 

, some respect, on thecriminal ksponsibility of the acc~sed.'~ 
. , 

. , 

' , 49. How can this obser&on be'reconcfied with the presumption of innocence? First, as noted . . 
' above, judicial ri6tice under Rule 94@) does not shift the ultimate burden of persuasion, but only 

the initial burden of (&burden to produce credible and reliable evidence suffiiient to 

bring the 'matter into dispute). ~na logous i~ ,  in the context of alibi' evidence, for inshce, the 

accused bears the burden of prod&tion with respect to a matter centrally related to the guilt of the 

accused; yet this' shift do& .npt violate th6 presumption of innocekce because, aS h e  ; w e d s  
. . 

~hambkr has repeatedly recdgnized, the prosecutioe redns the burden of proof of guilt beyond a . , 

reasonable , ' ' 

, . 

50. Notwithstanding this point, there i's'nonetheless reason 'for caution in allowing judicial 
, . 

notice under Rule 94(B) of fa& that, are central to the.crimina1 responsibility of the accus&.l-for , 

ordina~ily in crk~inal. cases the burdens of prodbction and persuasion 'are on the' prosecution. 

Although the latter always remains on tlie prosecution, even shifting the former has .significant 
: ...- .,.+ iiupfi&+3m for .he acc,&ps .Ixoced&..rig3&,. in p&cular his right'to hker'- &;k0&*- - -- - . 

witnesses against him8' The ~ ~ ~ e i l s ~ h a m b e r  cdnsideri that as a result-an exclusion from judicial 

notice hder Rule 94(B) is appropxiatk, but one narrower than that adopted by the Trial Chamber: 
, , . .:" 

judicial noice shoyld not be taken of adjudicated facts relating to the acts, conduct, add mental &fe 

ofthe accused. , . . ' ' 

. . .  
, . 

' . a See supra note 77 (cares eitcdby Nzirorers ~ e s ~ o m e ) .  
. "See supro note 29. . , 

, '*In theory, $ere is obe exception to this statement: facts bearing on the T r i b d ' s  jurisdiction b i t  oat (dir~ctly or 
indirectly) on the accused's criminal responsibility under intemtional law, swh as the location ofthe territorial 
boundaries of Rwanda, or the Rwandan citizenship of a person accused of committing a,serious violation of', 
intcmtioud humanitarian law in a ncighhouring State. This category is quitc limited, however, and it has nevcr been . . 
suggested that the scope ofRule 9Q) should bc limited to such facts. 

. , ' 6  See, e.g., Kajetveli Appeal Judgcmen< para 4041; Niyitegeka AppeaI Judgement, par&. 6061. 
, . .n Statute of the International Triiuaal, art 20(c). For similar reasons, Article 20(d), rcfcrring to the right ofthe accused 

to be tried in his or herpresence i s  also implicated by the practice ofresolving facts fundamental to the guilt of the 
accused in other h i a h  where the accused is mtpresefit. , - . , , . , 

. . 
, . , ,  1 9 .  , ,  

. , .  

' , Case No.: ICTR-9844-AR73(C) 
, . . . ' 161~ncq006 . :  : ,." . ' 

, .  , . . .  .< ,. _ L .  : . , . . . , .  
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51.' ,There are two reasons that this category of facts w,arrants complete exclusion, while other 

facts bearing less directly on the accused's criminal responsibility are left to the Trial Chamber's 

discretion. First, this interpretation of Rule 94@) strikes a balance between the procedural rights of 

the Accused and the interest of expediency that is consistent with the one expressly struck in Rule 

92 bis, which governs the proof qf facts {thkr than by' oral evidence-another procedural ; . ' 

mechanism adopted largely for the same purpose as was Rule 94.8' Second, there is also a 
. . 

reliability conce-a&ly, there is reason to be @-ticularly skeptical of facts adjudicated in other . ' 

cases whenthey bear specifically on the actions, omissions, or,mental state of an individud not on 
. , 

trial h those cases. As a general matter, the defendants in those other cases would have had 
. . . , 
,' si&ficantly less incentive to ?onti t  those facts than they would facts related to their own actions; , 

. indeed, in sqme cases such &fend& might affirmatively choose to allow blame to fall on another. 
, , 

. , 

52. . .' As to all other adjudicated facts relating to the criminal responsibility of the accused, it is for 

the Trial Chambers, in the careful exercise of their discretion, to assess each particular fact in order 
, . 

to determine 'whether taking judicial notice of it-and thus shifting the burden of producihg 

evid&ce,rebutting it td the accused-is consisient with the accusid's rights under thecircumstances 

of the case. This includes facts related to the existence of a joint criminal enterprise and the 

conduct of its members other than tht accused-nd, more generally, facts related to the conduct. of ' .. 
physical perpetrators of a crimk for which the accused is being held &&ally.responsible through 

,, , 

some other mode of liability: ' Contrary to the contentions of Mr. Nzirorera and Mr. Ngirunpatse, 
, , 

there is a , distinction , between such facts and those related to the acts and conduct of the accused 
' 

. . . themselys. In the Gdi i  case, in the context of h i e  92 bis,'the ICTY,Appeals Chamber co&id~red 

&d rkjected an argument similar to that raised b) the Accused h&e: 

, . 
. . 

. . . . . . , 
.. . 

The .appellant etnphasises~'~-5.&WW m f i h d e s  from--the-procedure kid.. down- ': .. . , .' ' 
... 

any wri'iten statement which goes to proof of the acts and conduct of the accused as 
charged in the indictment. He says that, as the indictmmt charges the appellant with 
individual criminal responsibility - , . ,  

(i), as having aided and abetted others to cornmjt the crimes charged, &d 
(ii) as the superior of his subordinates whd committed those crimes, - 

the actsand conduct of those others and of his subordinates "represent his.owd actsw:: ' 

The appellant describes those 'bthers" as "co-perpetrators", and he says that the 
"acts and conduct of the accused as charged in the indictment" encompasses the acts 
and conduct of the accused's co-perpetrators andlor subordinates. This argument was 

, , 

rejected by the Trial Chamber. . . 
. . 

, . . , , 
. ,  . 

ar Rule 92 bb (in (A) a@ (D) h i t s  &nission bf wimess sra&ents and hnscriptr '&om bther proceedin& 

. , 
to matters "other than the acts and conduct of the accused ey charged in the indictment.'. The Appeals Chamber has 
iuterpretcd ~ phme as extending to the mental shtc of the accused; See Prosecutor v. Gal& Case No. IT-98-29- 

. .AR732, Decision on hterlocutory Appeal Concerning Rule 92 bk (C), 7 June 2002, paras 10- 1 I ("Galib Decisioh"). 
, . 

, . 20 . . 
Case No.: ICI?1-98-44-AR73(C) 16 June 2006.. 
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. , 

The appellant's interpret'ationof Rule 92 bis would effectively denude it of any real 
utility. That interpretation is inconsistent with both the purpose and the terms of the '. 

. . 
Rule. It confuses the present clear distinction d r a w  i~ the jurisprudence of the 

' Tribunal between (a) the acts and conduct of those others who commit the crimes for 
, . which the indictment alleges that the accused is individually responsible, and @) the ' , 

acts and conduct of the accused as ,charged in the indictment which establish his 
responsibility for the acts and conduct of those others. It is only a written statement 
which goes to proof of the latter acts' and conduct which Rule 92 bis(A) excludes 
from the procedure laid down in that ~ u l e . ~ ~  , . 

, . 

The Appeals Chamber considers this analysis equally applicable in the Rule 94(B).context: . . 
, . 

. . 

5 3 .  ' Thus, the Trial Chamber erred .to 'the &tent that it found that, under':Rule. 94(B), it' is 

, . catego+ally '&exmissible to take judicial notice of facts relating directly or indirectly to the 
00 

' . defendant's guilt, including facts relaled to the existence and activity of a joint criminal enterprise. 
, . 

. . It' should. instead assess the p & i ~ ~ l &  facti of which the'  rosec cut ion . . seeks judicial notice to ' ,  

determine (a) whether they are'related to the' acts, conduct, or mental state of the ~ccused;  and @) if 

not, whether under the circumstances of the case admitting them wiil advance Rule 94(B)'s 

?bjective'of expediency without compro&slng therights of the Accusd . 
' ,  

. . 

' .  B. ' Facts Taken Out of Content orimproperly'Combined 

5 4 .  The Trial chamber declined to take judicial notice of adjudicated facts 86 through 110. 

. because they were "taken out of context and put together to build new facts which have not been 

adj~dic&d."~' The  rosec cut ion contends that this was an'error in fad and in law, because the facts 

have been adjudicated &d because there is no legal requirement that facts be placed "in conte~t".'~ 

It observes, stathg five examples, that the adjudcated facts as set out in its .request for judicial 
- 

.,.---<. wer= *aw n..s sentially fidin Triai .JGdg ddmBnfs." 3Mr-Mr<:~:myats re~pon&:.-"' . . .. 

1 , that the Trial Chamber's approwh was correct because the Ya&" at issue are not m e  facts but 

instead subjective assertions not subject to judicial notice.94 Mt. Nzirbrera and Mr, Karemera do 
, . 

not respond spdcffic& to thesd - 

... . , . ' . . . , . ... , 

8 9  GaliC Decision, paras 8-9. . . , . 
90 The Trial Chamber's statements on this point are & fact somewhat v e e ;  it is not entirely clear whetd  it intended , . 
to d m c e  such a categorical rule or simply to sxcrFisc its discretion ao to thc particular facts at issue. See Impugned 
Decision, paras 14-15. However, given thc lack of any discussion of thc particular fact8 in ihc h p u g n ~ d  Decision, the 

' Appeals Chamber understands it to have, in essence, mken'the former approach 
.: ?I  IuqugnedDrcision, para. 15. 

9 2  Prosecution's Interloptory Appeal, paras 6465.  , , 

" Prosecution's hterlocurory Appral, parar 6667. . , 
9( Ngirumpatse Response, para 13. . . 
91 

, . See Nzirorcra Respoue, para. 76 (deeming it unnec&sary to rcspond as the facts in question also related directly or 
, udirecrly t& the gult of the accused);'k.remua &sponac, pp. 4-5. 

, 
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', 
, . 

.. .. ' . 
, . 

,. , 
. .  , '  6408./H 

55. & to the legal error asserted by the Prosecution, the Appeals Chamber finds no error. A 

Trial Chamber can and indeed kust decline to take judicial notice of facts'if it considers that the 

way they are forniulated-abs~ted born the context in the judgement froin whence they came-is 
. . .  . . ,  

misleading or inconsiste& wi,th the facts actually adjudicated in the cases h' A fact taken 
. , 

out of context in'ihis way would not actually be an "adjudicated fact" and thus is nkt subjkt to . . 
. judicial notice k d e r  . Rule . 9 4 ~ ) .  This is the principle that the Appeals ~ h & b &  infers that the 

. . Trial chamber meant to follow in its refusal to take judicial notice of facts Yaken out of context". 
, . 

, 56. :However,. because, of the lack of further explanation for its conclusion in the' Trial 
. . 

chamber's opiniortand given the examples to the c~ntrai-y;~rovided in paragraph 67 'of the 
. , . < .  , . : . .  ' 

Prosecution's . , Interlocutory Appeal, which n&d not be reproduced he&-the Appeals Ckkiinbei is 

not persuaded that aII of the facts in question were taken out of context, or improperly combined, in 

: '. a way that made ' t hk  inconsistent with the judgements &oq~ which they were drawn. The Trial 

Chamber should reconsider the matter on rembd d p r o v i d e  an explanation fir its conclusions. 
. . 

, .  , 
. . 

, DISPOSITION 
, ' , , . , 

.57: ' , For the foregoing reasons, the Appbals Chamber 
, , 

UPHOLDS 'the Prosecution's Interlocutory. Appeal in pkt, exc6t a~ to Fact 1 listed,imder its 

Annex A; 

DENIES Nzirorera's Motion; 

DIRECTS the ~ A a l  Chamber t i  take judicial notice under Rule 9qA) of the kules of Facts 2, 5, 

and 6 listed under Annex A of the h ~ s e c u ~ ~ ~ ~ ~ n t e r l o c u t o ~ ~ ~ ~ e ~ ; ~ ~ d  
, .. . .  . . : .. - ;_.. '. - , ... .. . . . . 

REMANDS this rnatur to the. Trial Charnbjr for further consideration of Facts 1-30,33-74, aud 79- 
I 

152 listed under Annex B of the Prosecution's Interlocutory Appeal, in a manner consistent with 

this ~ecikioi .  - 

Done this 16" day q f  J h e  2006 
At The Hague . 
The Netherlands ' , 

. , . , . , 
, . 

Case NO.: ICTR-98-14-AR73(C) 

Mohamed Shahabuddeen, 

. . 
. .  ' .. . , , , . . 

. . 

22 
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