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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber 1, composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Motion for Request of Cooperation from the Government of
France Pursuant to Article 28 of the Statute”, filed by the Ntabakuze Defence on 28 April
2006;

CONSIDERING the Prosecution Response, filed on 28 April 2006; and the Ntabakuze
Reply, filed on 2 May 2006;

HEREBY DECIDES the motion.

INTRODUCTION

1. The Ntabakuze Defence asks the Chamber to issue a request to the Government of
France, pursuant to Article 28 of the Statute, for the disclosure of a report concerning the
attack on President Habyarimana’s airplane on the night of 6 April 1994. The so-called
“Bruguiére Report”, which allegedly blames the RPF for the attack, is said to be
“indispensable” to the Defence.

DELIBERATIONS

2. Article 28 of the Statute imposes an obligation on States to “cooperate with the
International Criminal Tribunal for Rwanda in the investigation and prosecution of persons
accused of committing serious violations of international humanitarian law”. A request to a
Chamber to make an order under Article 28 must set forth the nature of the information
sought; its relevance to the trial; and the efforts that have been made to obtain it. The type of
assistance sought should also be defined with particularity.

3. The key question in the present application is whether the report, as described by the
Defence, is relevant to this trial. Paragraph 6.1 of the Indictment states that: “On 6 April 1994
at about 8:30 p.m., the plane carrying, among other passengers, the President of the Republic,
Juvénal Habyarimana, was shot down on its approach to Kigali Airport, Rwanda.” This event
is characterized as the trigger for the alleged crimes which followed, but nowhere does the
Indictment or the Pre-Trial Brief suggest that the Accused or any of his alleged conspirators
were involved, directly or indirectly. Indeed, the Prosecution has declared unequivocally that
the A:(!:cused is not charged with any involvement whatsoever in the former President’s
death.

4. This Chamber has previously addressed the extent to which the assassination of
President Habyarimana may be relevant to the present trial in the context of a request for
disclosure of exculpatory material. It held that “[i]nformation concerning the assassination of
President Habyarimana may also assist the Chamber in understanding the background to

! Bagosora et al,, Decision on Request to the Kingdom of The Netherlands for Cooperation and Assistance
(TC), 7 February 2005, para. 5; Bagosora et al., Decision on Request for Subpoena of Major General Yaache
and Cooperation of the Republic of Ghana (TC), 23 June 2004, para. 4.

Bagosora et al., Prosecution Response to “Bagosora Defence Urgent Motion for Investigation and Production
of (Additional) Evidence ...”, etc., filed on 19 December 2005.
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events in April 19947 In a subsequent decision, however, the Chamber explained that
“although the fact of the shooting down of the plane is relevant to the case as providing
context or background, the Defence has not shown that detailed information concerning the
responsibility of any particular person is relevant to the charges against the Accused™. The
scope of relevance has been described by another Trial Chamber as meaning that “questions
relating to the responsibility for the shooting down of the plane may be put to a witness
provided that this line of questioning does not go into great detail”,” The approach adopted in
these decisions may be summarized as follows: the fact of the shooting down of the plane is
relevant to the case as providing context or background, but detailed information concerning
the responsibility of any particular person is not.®

5. The Defence argues that the existence of an RPF plot to shoot down the Presidential
plane, if proven, could be probative of a broader plan to unleash an armed conflict with
government forces, an inevitable consequence of which was “widespread killings”.” The
implication, it seems, is that criminal responsibility for the whole course of events between
April and July 1994 could, by virtue of this information, be shifted from the Accused to other
persons.

6. As discussed in another decision of this Chamber decided today, the applicant for a
request under Article 28 must indicate how the information is relevant to an issue before the
Judge or Trial Chamber and necessary for a fair determination of that issue.® The Defence has
failed to discharge its burden of showing by specific references how the information in the
alleged report is relevant to disproving elements of the Prosecution case. The identity of the

* Bagosora et al., Decision on Disclosure of Defence Witness Statements in Possession of the Prosecution
Pursuant to Rule 68 (A) (TC), 8 March 2006, para. 6.
4 Bagosora et al., Decision on Ntabakuze Motton for Disclosure of Prosecution Files (TC), 3 October 2006,

ara. 5.

Bizimungu et al., Reconsideration of Oral Ruling of June 2005 on Evidence Relating to the Crash of the Plane
Carrying President Habyarimana (TC), 23 February 2006, para. 11.
® This approach is confirmed in numerous decisions in relation to identically or similarly worded indictments:
Kayishema, Decision (AC), 28 September 2000, p. 3 ("CONSIDERANT qu’au soutien de sa demande le
Requérant affirme que le Mémorandum Hourigan denne des indications sur les auteurs présumés de Iattentat
contre I’avion du Président rwandais; que le Procureur du Tribunal de I'époque a cru devoir arréter les enquétes
menées 4 ce sujet par M. Hourigan; que ces faits, qui n’étaient pas connus lors du process du Requérant,
rouvriraient le débat sur la question de la culpabilité de celui ¢i; CONSIDERANT que le Mémorandum
Hourigan n’était bien entendu pas disponible lors du procés en premiére instance, mais que sa teneur, que le
Requérant cite, ne pouvait avoir un rapport avec les questions relatives au genocide sur lesquelles la Chambre de
premiére instance devait se prononcer; qu’il n’est pas dés lors dans |'intérét de la justice de ’admettre comme
moyen de prevue supplémentaire en appel™); Bizimungu et al., Reconsideration of Oral Ruling of 1 June 20035
on Evidence Relating to the Crash of the Plane Carrying President Habyarimana (TC), 23 February 2006, paras.
10-11 (*The potential involvement or responsibility of the RPF or other forces not associated with the
government of Rwanda cannot relieve the Accused of responsibility for the crimes they have been charged with.
The Chamber is of the opinion that evidence as to who is responsible for the crash of the President’s plane
would not assist the Chamber in its decision as to the guilt or innocence of the Accused ... the jurisprudence of
the Tribunal shows that questions relating to the responsibility of the shooting down of the plane may be putto a
witness provided that this line of questioning does not go into great detail”); Karemera et al, Decision on the
Defence Motion for Disclosure of Exculpatory Evidence (TC), 7 October 2003, para. 14 (“The Defence has not
shown how such materials, if they exist, could suggest the innocence of the Accused, who is not charged with
taking part in the assassination, or how such materials could tend to mitigate the Accused’s personal guilt or
affect the credibility of the prosecution evidence™).
? Bagosora et al., Ntabakuze Defence Motion for the Disclosure of Exculpatory Evidence, filed on 7 November
2005, fn. 11.
* Bagosora et al., Decision on Ntabakuze Motion for Information From the UNHCR and a Meeting With One of

Its Officials (TC), para. 7.
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killers of President Habyarimana is undoubtedly a matter of contextual significance for the
events described in the Indictment against the Accused. On this basis, the Chamber has
admitted some evidence concerning this event. On the other hand, the Chamber must exercise
its discretion under Rule 89 (C) to ensure that the focus of the present trial is maintained.
Even if the report attributed responsibility for the attack on the Presidential plane to persons
other than the Accused or their alleged co-conspirators, it is not clear to the Chamber how
this would tend to disprove elements of the Prosecution case in this trial.” The admission of
detailed evidence on what is, essentially, a matter of collateral and indirect relevance would
not assist the Chamber in determining the core issues of this trial.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the motion.

Arusha, 6 October 2006

é\{& L’;: | C%éddy @W(f

Erik Mase Sergei Alekseevi
Presiding Judge Judge 24 Judegf:avwh Egorov

[Seal Q&the Tribunal]

® Previous requests for assistance in obtaining the Bruguiére report have also been denied by other Chambers:
Bizimungu et al., Decision on Casimir Bizimungu’s Requests for Disclosure of the Bruguiére Report and the
Cooperation of France (TC), 25 September 2006, para. 27; Karemera et al., Décision Relative 4 la Requéte de
Joseph Nzirorera aux fins d’Obtenir la Coopération du Gouvernement Frangais {TC), 23 February 2005, para.
11 {“L.a Chambre rappelle que, par la suite, la jurisprudence a établi que la responsabilité éventuelle du FPR ou
de ses agents dans [’assassinat du Président Habyarimana n’avait aucune incidence sur I'imputation des actes
criminels commis en 1994 au Rwanda®); Kabiligi, Decision on the Defence Motion Seeking Supplementary
Investigations (TC), T June 2000, para. 19 (“Defence Counsel failed to establish any causal link between the
requested investigation into the responsibility for the plane crash and the acts and omissions which form the
basis of the charges against Kabiligi in the Indictment”).



TRANSMISSION SHEET
FOR FILING OF DOCUMENTS WITH CMS

0 COURT MANAGEMENT SECT!ON
Nations Unias (Art. 27 of the Directive for the Registry)

United Nations

1 - GENERAL INFORMATION (To be completed by the Chambers / Filing Party)

4 Trial Chamber | | [] Trial Chamber II [ Trial Chamber Il [] Appeals Chamber / Arusha
To: N. M. Diallo R. N. Kouambo C. K. Hometowu F. A Talon
] Chief, CMS [J Deputy Chief, CMS | [ Chief, JPU, CMS | [] Appeals Chamber / The Hague
J.-P. Fomété M. Diop M. Diop R. Muzigo-Morrison
. K. K. A. Afande
From: B Chamber | [J Defance [J Prosecutor's Office | [] Other:
Gaosnell
(names) {names) (names) {names)
Case Name: | The Prosecutor vs. Bagosora et al. ‘ Case Number: ICTR-98-41
Dates: Transmitted: 6.10.06 ] Document's date: 6.10.06
No. of Pages: | 4 Original Language: [X] English [] French [ Kinyarwanda
Title of DECISION ON REQUEST FOR COOPERATION OF
Document: THE GOVERNMENT OF FRANCE
Classification Level: TRIM Document Type: = -
[ Strictly Confidential / Under Seal | O Indictment ~ [JWarrant 7] Correspondence [T Submiission frgmg non-parties
[ Confidential [X] Decision [0 Afiidavit [ Notice of Appeal Subnﬁsion fr&m parties
B Public O Disclosure [ Order [] Appeal Book ] $ed particglars
Q Judgement  [] Motion ] Book of Authorities b3}

Il - TRANSLATION STATUS ON THE FILING DATE (To be completed by the Ch
CMS SHALL take necessary action regarding franslation.

|E:;;
)
K Filing Party hereby submits only the original, and will not submit any translated version = ? i
(] Reference material is provided in annex to facilitate transfation. _‘E: :_ .
Target Language(s): A o
{1 English X French 3 Kinyarwan -
LN

CMS SHALL NOT take any action regarding translation.
[] Filing Party hereby submits BOTH the original and the translated version for filing, as follows:

Qriginal in 3 English [ French O Kinyarwanda
Translation in [ English O French O Kinyarwanda

CMS SHALL NOT take any action regarding transiation.
[ Filing Party will be submitting the translated version(s) in due course in the following language(s):

[J English [J French [] Kinyarwanda
KINDLY FILL IN THE BOXES BELOW
L] The OTP is overseeing translation. [L] DEFENCE is overseeing translation.
The document is submitted for translation to: The document is submitted to an accredited service for

[ The Language Services Section of the ICTR / Arusha, | franslation (fees will be submitted to DCDMS):
(1 The Language Services Sectionof the ICTR / The Hague. | Name of contact person:
[ An accredited service for translation; see details below: | Name of service:

Name of contact person: Address:
Name of service: E-mail / Tel. / Fax:

Address:
E-mail / Tel. / Fax:

IH - TRANSLATION PRIORITISATION (For Official use ONLY)

[Top priority | COMMENTS [ Required date:
Clurgent (] Hearing date:
X1 Normal O other deadlines:

NB: This form is available on; httip://www.ictr.org/ENGLISH/cms/cms1.doc CMS1 (Updated on 21 February 2005)



