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D e c i s i o n o n L' r os e c ut o r',s R ecyu es t fo t' R zl'e r r a I

THE INTER}{ATIONAL CRII\{INAL TRII}TINAL FOR RWANI}A

c$ Mav 2012

12il :f
SI'I'T'ING as a Charnbe,r designated underr' ltule I I hi,c. ccmllosed of .h"rdges Vagn .Ioensen,
Presicling" Florence Rita Arley and lieon Ki Park;

l3EIl\{G finISnD OF the Prosecutor's Request of 2 April 2012 fbr the Ref-erral of the Case of
Laclislas Ntaganzlva ("Ntaganzu,a" ol' "Accused"') to ltrvurcla Pursuant to ltule ! I &is of the
Procedrre and Evidence ("Rules") ancl the subsequeltt lilings oi'padies:

f{ERnBY I}ECIDAS the Recluest.

I. INTROI}T,IC]TION

1. Rule 1 1 Dls of the Rules govems the referral of cases tr-r national jurisdictions. In its
current anrencled fbnn. ltule l1 bis lrrcvides as fbllo\,vs:

Rule 11 &l,s: Re{bma.l of the Indictment to another cour"l

(A) If an irrdir:fittelit has been confinned, r.vhether {}l' not the accusecl is in tlre
custodv of the 

'I'ribunal. 
the President may designate a 

't'rial 
Charnber r.vhich shall

detemrine rvhether dre case shoLrlcl be referred ter the authorities ol'a State:
(i) in rvhose territory the i,rlirne r.r.'as comniitted; or
(ii) in rvhich the accuscd rvas anested; or
{ii;) having jurisclictiort and heing r.vill irrg anc! adequately preparecl to aooefit
such a case,

so that those authorities shoulc{ fcrrllirvith reler the case to the appnrpriate coul"t lbr trial
q,ithiu that State.
(B) The Trial Chamber tttay orclel'such refbn'al lsroprio molLr ar at the request of the
Prosecutor, al'ter having given the Prosecutrlr and. rvhere the accused is in ihe custodv rif
the Tribunal" the accused" tlre opportunity'to be heard.
(C) ln dctemining rvhetlter tcr refbr the case in accoldance r.vith paragraph i;\). rhe'I'rial 

Chamher shall satisfy itself that the accused rvilt receive a l'air trial in the cour-ts ol'
the State concerned attcl that the death penalty r.vill not be imposecl or cnrrier.l out.
(D) When an order is issued pursuant to this ltule:

(i) the accttsed. il ' in the custodv +l'the 
'l-ribunnl. 

shall he hnnded over to
the authorities of the State concenrecl;
(ii) the 

'I'rial 
Chitniber tttay' order that protective rneasures lbr ceflairr

rvitnesses or viclims remain in l'itrce;
(ii i) lhe Pl'osectttor^shall provide to tlie authorities of the State conc*rled a!l
ol' the inli:nnaliott relating to tire case which the Prosecutor considers
appropriate. ancl, in particular" tlie material supporting tlie indirlturent;
(ivt the Prosecuft)r may, and if tlre Tlial Charnber so orders. the ltegistrar
shall. sencl ol-rservet's to monitor the proceedings in the State concenrerJ" 

'l'he

obsel'vers sltall repon, respectivel,v" 1o the Prosecutor. cr thrtrugh the Registrzr
to thc. Plesident.

(Ir) At any tirne after an order has been issued pursuant to this Rule ancl bre{bre the
accused is fbund guilty' e1 ;lqquittecl by a court in the State conc,erned. the Trial C|agber
tna;, protrtrio molu or nf the request r:f tlre Prosecutol and uporr lravilrg given to tlre

Page4,,q'l'he 
Prosecutor v. Laclislas Ntagtntmra, Case No. IC'lli.-96-9-Rl ltris



Det:ision on Prose(tuter's Reqttcst /br Referrol B Ma;,'?i) l2

t222t-
authorities of the Srate concerned the opportuniry" tri be heard" revoke the order a*cl make
a fbunal recluest for cleferral rvithin tlre terms of'Rule 10.

2, ITI,OC'IIDTJI{'1{L HIS'I'ORY

2. 
'l'he 

current ametrcled iliclictrnent acainst Ladislas Nt;rsanzr,v;r rvas confirmed on 30 h{arch
2AD"' The Accused rernains eil large.

3. 1'he present matter began on ? April 2012, u'hen the Prosecution filed a request fbr the
refbrral of tlie case to Rrvancla prrsuant to ltule I t &i,s of the ltules ("lLefbral ll.eeiuest").r

4. On 5 April ?012" the Registry appointed Dr. Francis K. Stolla as a Dut-v Clounsel ("I)ut_v
Cr:unsel") ti: represent the intelests *f tlie firgitive Accuscd in these referral ptocccdings.'

5. An27 Aplil 30i2, the l)ut.v Cclunsel tiled a submission inlirnning the Chan:ber: that he
opposed the tlansfbr."

6. On 2 ll{ay ?A12, the Prosecution filed a lleply to the Dut1,'Counsel's Sublnission.5

3. Al'llLlCABLlI L;lW

7. Rule 1 I l,l.c and the jurispluclence of this 
'l'ribunal 

allor,v ii designiitecl ltefcrrai Clianrbe r:
to ordet' tlie refbrral of ii uase to a State that has jurisdiction over the chargecl climes ancl is
willing to prosecute aud adequately prepared to accept tire case,6 proviclecl tlrat the flhamber is
satisfied that the State has a legal s,vstem ar:d penalty,' structure that confaru to intematignal
huntatt riglrts standards.t'l 'hat is, thc- accuse,J will receive a fhir: trial anci the rleath penalty lvill
nct be irnpcsecl.s

'The Prasect$ar t ' .Lctdislas Ntugannva, Case No. ICTR-96-9-1, Seconcl Amended hdictrnent, j0 N4ar.clr l{ i12
("lndictment"):.lee c/so. The Prosec:utorv.Lsclislao'Ntagunnrcr, Clase Nr:. ICTR-96-9- Rl ltris, prosecutor's Request
fbr the Designation clf a Tl'ial Cltirmber and request for Referral of tlre Case of Ladislas Ntagarrzg,a to Rrvanr;a
Pursuant to Rule 1 1 li.i of the Tribunal's Rules of Plocedure and Evidence" 2 April 2011 ("Refir"ral Request").2,See Referal Request.
-''l'lw Prctsecutor v.l,,zdislas Ntagan:tuc, Case No. IC'l'R-96-9-Rllbis. Assignmenf as [.,eacl C]ounsei to Fggilive
Accused l,adi-slas Ntaganzrva" 5 April 2012.
' T'he l'rosecutor v.Ladisla,s Ntag{an:v'a, Case No. lC'l'R-96-9-Rl lbis, DLrty'Counsel SLrbrnission in Re-sptinse fo the
Pt'osecuttx''s Request fcrr Refen'al of tlte Clase of l.adislas Ntaganzwa to Rrvancla PuLsuanr to Rule I I plr,r of the'l 'r i trunal's 

Rules of Procedru'e and Evidence, 27 April 1012 i"Duty Cuunsel Submissions").3'l ' lw ! 'ro'vecutor r '. l .,ddislds n*tugan:u'a. Case No. IC1'R-96-9-Rllbis, Pl'osecutor's Repl1,.to Dutl,.Counsel's
Submissions in Respurse t0 thc Prosccutor's Recluest lbr Referal of the C'ase o1' l.,irclislas Ntaganztva to Rrvanria
Put'srtant to Rule 11 bls oi 'thc. 

'[\ ' ibunal's 
Rules cri 'Procedure and Evidence," 2 N,la;r ?012 {"'I}rosecu{or,s Rcply").

" 
'!'ht' 

l"rosecttior v. Ilagaragdz(t, Case No. tC"fR-05-86-AItl liris, Docision on nule I I bls.Appeal (AC), .30 August
3006, para. I l"Baguragaac Appeal Decision")"
' Bagaragaru Appeal Decisintt, para. 9 (citing to 'I'het 

l:'rosetutor v. L'lejakic' et a!., Case No. l'l-02-65-ARl ltris"
Dec,ision on Joitrt Def'ence Appeal Against Dccision orr Refen'ni tindcr i:tule 1 I bri fAC). T April 200ti. para. {i0
{"'A'!<rjukic et ul. Appeal Decision")).
* Rule I ll:is (ci.

The Prrssen$or v. Ltrdislas litagannut, Case No. ICTR-96-9-Rl lbis

w
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tt. Tlie final clecision on \,vhether to refer a case is r.vithin the discretion r,'rf the Refelral

Chamber.e ln so cletennining, the Chamber nlay consie{er rvhatever infbrmatierlt it reasonabl-v

rleerns to assist in rleterminins rvhether the trial. if'transferred, r.vill be firir'.10

9. ;\rlicle 20 of the Statute provid*s guidance as to the rights thal must be obseryed in order

to ensure that the accused is given a fair trial. " [t states that:

l. All persons shall be equal before the Irrternational Tribunal tor Rrvaliclit
2. In the cletennination of clrarges against hittt or lter, tlte accused shall be entitled

to a lair and public hearing, subject to Alticle 2l of the Statute.
3. The accused shall be plesunrecl inno*errt until pt'oven guilty'accolcling to the

provisions ol' the present Sitatute.
4. In the determination elf an1.' charge against the accusetl pursuaut ttl the presellt

Stature, the acc*secl shall be entitled to the follcr.vittg ininimum guarantees. in
lull equalit,i':
(a) 'lo 

be in{crmcd promptly,' and in detail in a language rvhich he or she
undersfands of tlre uature ancl cause of rlte chargs against lti ltt or lterl

(h) 'I'o have adequate tiure and {acilrties Ibr lire preparation ol' ltis or lter
clel'ene'.e and to communicate rv-ith counsel of ltis ol her or,vtr choosing;

(cl To bc tliecl without unclue dela3.':
(d) 'I 'o 

lrc tricd in his or her presence. arrd to de{bnd himsell'or hersell' irt
person or tlrrr:ugh legal assistance of his ol her olvtt choosing; to be
irrfonnecl, if he rrr she does not ltave legn.l assistance. of this right: nnd to
linve legal assistance assigned to hini or lter, in alty' case lvltere the
interest of justice so requiLe, and ivithout pay,'ment by him ot' her in any
such case if he or: she cloes not have suflicient nlsarls tc' pa1,'fbl itl

(e) 'I 'o 
examine. or hove examined" the rvitnesses against him or het' and trt

ohtain the atterrclance and exarnination of rvitnesses on his or her behalf
under tlrc sanre corrditians as u,itnesses against hinr or list':

(1) 'I'o have the l'r'ee assistarce t:f i:11 interpreter il' he or she cannot
unclerstancl or speak the language used in the International Tribunnl fbr
Rrvancla:

(g) Not to be compellecl to testili. ' against himsell'or herself or to conless
gui l t .

10. The Liyt,inkirrr* Ref'erral Decision remains the most relevant jurispluclence on matters of

transferto Rwanda.'I'he Refenal Charnber issued its clecision on the trausfer of Jean Ur.vinkindi

on 28 June 2011.r2 On l6 Decernber 201l, the Appeals Chamher uphelcl the ll"efbrral Charnber's

" ISagaragazu Appeal Decision, para. 9.
ti {hrinkincli Appeal Der,isir-rn, para. l6 (citing to T'he Prosec'Lrtor r. Raclovan Strml;ovit, C'ase No. l"I:-96-23 2-
ARllbis.1, Decision on Rule I lhis Re{bral (AC). I Septernber 2005"para.5{) ("Staukovil Appeal Decisirtn").
" {hrinkindi Appeal Decisit.rn, para^ l7 (citing L<> Proseautor v. Yusuf i\,lunyokazi, Case No. ICl'R-9{t-.i?-Rllbis,
Dccisiorr nrr ihe Prosecution's Appeal Against Decisiiln on Rule 11 bis (AC), para. 4 ("l,tunyttka:r Appeal
Decisiur")).
tt: The Prosecutor t,..Iean t.,hvinkin.{i,ICTR--?O01-7-5-Rll/us. Decision on the Prosecutor's Requcst
the Republic o{'Rrvanda,28 June 20}1 {."'{hrin&irtrli Rel'eral Decision"),

Tlw Prosecutr>r v. l-rtdislus Ntuasnnvd. Cnse No. IC'TR-96-9-R1 tbis

lbr Relbrral ttr

qPagc 6 tri
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I)ccision.r:' Additional jurisprLrclence specifically related to lhis matter ma,v also be fcuncl in the

Kr.vishemt Referral Decision (2012)tl and the Siktrlswabtt Ref'erral l)ecisit'rn.''

4. JTTRISI}ICTION

I 1. The Prosecutic)l1 submits that Rrvancla possesses terlitorial. ;rersottal, material and

ternporal jurisdiclion to prcsecute Ntaganzrva ars required b.ri Rule I I bir. 'n Il relie s upou a letter

from the Governmeut of Rrvanda clated 28 Septerrrher ?0l1.as pror,rf'of Rvvanda's lvillitrgness

anci readiness tc prr:secute Ntaganzr.va fot'the chalged cl'inles.''

12. The Seconcl Amended Indictrnent charges the Accused pursuant to.Ar"licle 6 {1) of tlie

Statute r.vith planning, instigating. ordering, cornmitting^and atherrvise aiding and abetting the
planning" lrrelraration or execution of the clinres allegcd.'o Article 6 {1) of the Statute covers both
principal perpetratcrs ancl accomlrlioes. This mocle ol'liabilitl, tna,r, be {iruncl in r\rticles 89-91 of
the Rr.vandzur Penal C'ode. i\rlicle 89 identifies berth principal pergretrators aud accomplices"
Ar-ticle 90 detines the author of a crinre as someone who has executed the crinte or has directl-v
cooporatecl in the cornmissirln of the crirne. "I'he material eletnents of accomplice liabilit-v are laid
out in,{rticle gl.le The Chanrber {incls that these articles c,rlntaiu mocles of tiability that aire
adequate to cover the crimes allegecl. pursuanl to ;\rticle f: {l; ot'the Statute.l"

13. B-v virtr-re of lris superii:r Lesponsibility. the Prosecution also charges tlte Aocused
pulsuant to Artiele 6 (3).21 The;\ppeals Charnber has pleviousl,v lbuncl that this n:ocle of li.rbility
is founcl in Rrvandan law, particularl,v rurder;\rticie 53 of the Organic Lai,v Nc. 1tii2i)04 of 19
June 2{}04 tistablishing the Organisation. Competence and lrunctioning cf- Gac:rca Coufts. anci
Organic Lar.v No. 33&is12003 of 6 Septr:mber' 20{13 ii.epressing the Crime of Genocide" Crimes
Against Hurnanity ;rnd War Crirnes.-"

14. 
'I'his'l'ribunal 

onl3.'has juriscliction over uimes that occurred betrveen l .lanuary and 3l
Deceruber I994.2-t In refbrring a case to a national jurisclicticln. the Cjhamber must be certain that
an iiccusecl rvill not be chargecl rvith crirnes cornmittecl oulside this tirne period. In 2fJ08, the
Ktutl,arukiga Relbral Charnber found that, zilthough the ternporal jurisdiction for domestic
genocide trials exteucled to 1990. Organic Larv No. lli?007 of l6 March 2007 cancerning the

" Tlu Prttsit(utet, v. Jetan l-iv,inkindi, lCT.p'-20tll-75-ARl lbis, Decision on Ljr.r,inkindi's Appeal Against the
Referral of l{is Case to Rrvandir ancl Related lVlotir:ns (ACl), l6 Decernber 2All ('Liwittkindi Appeal Decision"'i.
ta T'!rc Prosei:rtt{}r v. F'ulgencit K*.t;isltttnn, Case No. lCl'R-0 l-67-Rllbis. Decision ort Pr<:secutot''s Request filr
Referral tn the Republic of Rrvanda, 22 February 2012 lKuvishema Referral Decision {20 l:)).
" 

'l'ltit llrttsecuior v. Chqrles Sikultwitbo, Clase Nr:. IC'I'R.-{)S-lD-Rlllris, Dec,isiort on t}e Prcrseciltor's Request for
Referral of the Case fr"r the Republic of t{wanda, 26 lt4arch 2{Jl2 lSiAultvvab,t Referral Decision).
'* Referral Request, paras. 22-25.
" Refbn'nl Request, paras. 15, 32.
r8 lrri l ictrrrent^ para. 1 ; See al,so,lnrl ichnenl. paras. 49-55.
''' Retbrral Request, pata.27 .
:t See Iiwinkizrrii Ref'en'al Dc,cision. para. 19"
11 Indictrnent^ para. I (Counts l,. l-; i). See also,lttdictment, paras. 56--19.
'2 'l'he 

f'rosecutor ,-, lldeplwnse {{ategekinane, C.ase No. IC'I'R-00-551}-R1 ltris, Decision en
Appeal Against Decision on Referrnl uncler Rule 11 llr,r-, Appeals, :t Decenrber 2003, pala. l2
Apireals Decision").

"" see Statuie Ar"ticles l, 7.

'llw Prosecutor v. Ladislus ltilas.unnr:a. Case No. IC''IR-96-9-ttl lbis

the Prosecutirxr's
{" {{*tegekiwarvr

PirgeTrtT
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'I'ranst.er 

of Cases to the ltepublic of I{rvancla frorn the International Clrirninal 
'I'r'ibunal for

I{r.vmda .il1d From Other Stzrtes ("Tlausfer Law") appropriatel.v tterrrowecl this jurisdiction in
regards to an.v case trans{brred to Rrvancla by the ICTR.24 Therelbre. the Clharnber is satisfieel
tlrat the Accused r.vill only be tried for those acts occurring in 1994.

5. I]AIR TRIAI,

5.1 Presumption of lrurocence

15. The Prosecution submits thal Rwanda has made the presumption of innoc,ence part of its
statutory crimineil lar.v. It poinls to Arlicle l3 (2) cf the Trausler Lar.v, Afiicle 19 o1 Rwanda's
Constitution and Arlicle 4+ tZl c-rf Ru'ancla's Cocle of Criminal Procedure ("RCCIP"1. 2s Dutl''
Couusel's submissions state that this aspect of the Accrned's fair trial rights is not in
crlntror,efs.y.26

16. tn 2007, the United Nations lluman R:ights Committee ('"llRC") issuecl its General
Comrnent No. 32 r:n Article 14 of the Internatir:nal Covenant on {livil and Political i{ights
("ICCPR"). w&icli cclllcents the right to ecluality befi:re courts and to a fair: trial. On the particular
issue of presLurlption of innocence, the C'ieneral Clommenl states: "[i]t is a duty lbr all public
authorities to refrairr frr:m prejudging a trial. e.g. by' atrstaining frour rnaking public statements
nflirming the guilt of the accused [...] l'he mr,ctia should avnicl news coverag* rmdennining the
presumption of innocerlce."''

17. Article l9 of the Clonstitution of Rr.vanda prr-rvides that every accused person "shall be
presumed irurocent until his or ht:r guilt has been conclusively proved in nccorclancs rvith tlie lai.v
in a puhlic ancl fair hearing [...]."'n This provision is in cordirrrnit3,- i.vitli several human r:iglrts
lreaties to w,hich Rrvanda is party', namely" Article 14 (2) of the ltlCPR. The lact that this
principle is reiterated in Article 44 {2) of the RCCP and Article 13 (25 of the 

'l'ransfer 
Larv

indicates that the presurnption of imocence clearl,v forms part ol- Itn'ancla's statutor:,v lalv.

5.2 Nan ltis itt iclem

18. 
'I*he 

Plosecution submits that anv lrlevious judgernents rencler"ed in {iacaca courts agiiinst
the Aucused ha',,e been vacateil b1,' the (iacaca Court of ;\ppeals pursuant to Arlicle 93 ol'
R*,'ancla' s Transf"er Lar.v.l'

'o The Prrisecutor v. Kanyarukiga" Case No. ICTR-?002-78-Rllbis, Decision on Prosecutor's R.equest tbr Relbrral
to the R.epublic, of Rrvanda (TC), 6 June 2008, para. 20 {"Kan1'anr,tigc Ref'erral Decision"). See nlso Uv'inkindi
Referral Decision. palas. 20-2 L
25 Ref'eral Request, pala. 44.
'" Dut,v Ct-runsel Submissious, para. 5.
'' United Nations [{r.rman Rights Cornrnittee, General Cornrnent No. 32: Article 1"1 Right to Equalitl.-Befble Ccrurts
irnd Triburral and to Fail' Trial, CClPRrLlt-,l3z,23 August 2407 . paa.30 l"Genelal Cnrnment No. 32").
2s Referal Request. para.44. fiee. also, Constitutir:n of Rrvanda, Article 19.
2!' Ref,elrRl Request" ytara" 17 .

Pages"W'{'htt 
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I
19. Arlicle 14 (7) of the ICCPR" states that "fnlo one shall be tried orpunished
oflbnce fbr lvldch he has been finally convicted or acquitted in aucordance rvith
penal procedure of *nch countr.v." i\rlicle 9 of'the Statute embodies this principle.

2A. General {lormnerrt No. 3? states that "ftlhe lrrr:rhibiti<ln [agairrst double jeopardl'l is not at

issuc i1'a higlier coru't quashes a couviotion and orders a retrial."'"

:1. 
't'he 

Chamber finds that the vacation cf'the Aceused's convicticns b1'' the (]ctcctca Cloutl
of Aplreals. a higher court, meat$ that a tlial of tlre Accusecl betore li.lvaucia's }ligh Court i:i'
Supreme Courl rvould not violate the principle of non bis in idem.

5.3 Article 59 of the Rrvandar: Cocle of Crirrinal Procedure ("RCCP'")

72. In its briet'submittecl as Amit:us {.)u'iae in the cxrgr:ing lvhmj;ugislwri pruceedings. the
Government of Rrvandat inforrnecl tbe tr,Imwttgislmri Refen"al Cjhamber that in its mosl recent
revision of its criininal code. Article 59 of the RC{lP harring {rlyone rvho has been frrund guilt"v
of an offence fram testit.v'ing in other trials has been rernoved."' Aclclitir:nal1.v. it higltlightecl that
the nerv Driift Cocle cf Crirninal Procedure explicitly contains ;r provisiotr lvhich states"."ittty
person r,vho has parlicipated in the commission of an olTence wcty be heard as a rvituess."-.' The
Chaurber theretbre finds no reason to revisit its analysis of Article 5!) of the R{ICP, found in
previous Decisions.33

5.4 Extladition Cases

23. 
'I'he 

Prosecution highlights several recent cases in rvhich International Courts such as the
L,uropean Corut of l-Iuman li.ights and the courts of States suc,h as Norrvay, Czuracla aud Franc*
have conclucled that lair trial standards are observed in Rrvanclan courts, tltus "recognizing
Rlvanda's capacit,v- and commitment tr: ensuring that the accused in an1,'refen'ecl case w'ill receive
a fair trial."'*

24. The Chamber notes th;it a reasoned anal-vsis ol' trvo of'these cases h;rs alread,v beel
provided in the Ka|,is\tr*o R*I'erreil Decision (2{ll2) and the ,Siklthu,sho R.efbrral l)ecision."
h,loreover. the Charnber considers that the French and Canadian cases nrere l1'' serve to bolster the
Prosecution's argument concerning the grr:ning confidence r:f tlre international comntunity in
Rrvancia's abilit"v to guarantee a fair" trial,'o and recalls that this Tribunal is not bor-rnd to the
decisions of national jurisdictions: thus. it does not deern an in-clepth anall'sis of these tr.r,o cases

"' Cerreral Conrnrent No. 12. para. 56.
:rr Rei"en'al Rcquest, r\nnex II{The Proserc'utor,-.\ernard A,Itun;agishart, ICTR-?005-89-1. Blie{'{orthe Rcpublic ol '
Rwanda as , micus Ctu"iae, Januar-"- ?0 1 2. para. l{t )(" fuhtnvagis/tali CoR Brie{").
:':: il'funlutgishi;ri GoR Brief. para. l0 (enrphasis adcted) {citing to Exhibit C, Ariicle 56 of Drafi Lavv Relating to ilte
Code of Climinal Procetlure).
3:\ See Ljv,ittkuidi Refbrral Decision, paras. 36-4t);
Refenal Decision. patas. 21 -21.
'" Ref"erral Request, paras. zl-9.

Knye,shirnu ltefbral Decision (20l2S" paras. f"l-?6; ,5ikubv,al:ts

35 Tlre r(a-yis& qna and Sikubv,alto Ret'erral Chalnbers discussed NC.I^S Arr.u'v,rr.!, t,. d'harles Bandora, and ,llnruge:e r.
,)vtedeu, Judgeuent. Eut'opeau Clourt of Ilurnan Rights,27 October 2011.,See Kal,i5\rtnru Relen'al Decisicut (ltll2),
paras. 29-30; Sikubn'abo Referral Decisicn, paras. 27-28.
'u Referral Reiluest, paras. 8-9^

-l'lte ttr<t,tt:cwtor v. I.,a,Jislas lv"taganzv't.t. Case No. IC'I'R-96-9-R I lbis
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to be necessar)'". Horvever. the Chamber takes note ol this seemillg
recent intemational and national decisions.

5.5 Duty Cotursel's Submissions to Undertake a "Comparative Analysis"

25. In his Submissions. the Dut3r Counsel asks the Clharnber to undeftake a conrparative
analysis of trinls befble the IC'IR. and ltrvandan courts. contending that "the [Alccused will
receive a failer trial irt the ICTR tlian the state Cilurts in l{lvturda."'"

26. The Trial Charnber notes thal rvhile Dut5r Counsel's con{ention may be true. the standard
f-or tlie retenal af a case under Rule 1l /:ls is not whether the Acr:used r.vill receir,'e a trial that is
as /bir or .fbirer than he ol she lvonlcl receive at the ICj'I'R. but sirnply that the 'otht; accuserl u'ill
receive a fail trial in the courts of the State concerneil [...]."'o As the Prclsecutclr rightly poinls
out in its Repll'. "[o]nce tlie Chamber is salislled that the lrial in the rel'en:;:l State r.i,ill be lbir', it

l*:d..noj 
inquile further to detennine if a'fairer'trial might be possilrle in some other

r  r l f lsa l  rc t lo l l . '  
-

5.6 Conclr"rsion

27. 1'he Referr:al Chamber expects that the Republic of Rrvanda r.vill ensure that the Accused,
upou surrender or apprehensi<in, r.vill be exlreditiously lrrought befrire a judicial authc:rit,v and.
there;rl1er, rvill be extenclecl, at a rninirnum. all the guarantees contained in ;\rticle 20 o{'the
Statute and in the Intemational L'ovenant on Clil,il and Political Rishts to ensure a fair and
expeditious conduct of prr:ceedings against hinr.

6. PENALTY STRIICTURE

28. The Prosecution contends thal an.v previous concerlls regarding Rwanda's penalty
structure, such as tlie inryositir"rn of the cleatli penalty and life imprisonment rvith special
provisions. have been resr:lved by Rrvancla's Abolition of ths lleatli Penalt-v l,ara, (Organic [,ar.v
Ncr. 3 ll20tt7 of 25 .Iul,r' 2007l.'r0

29. Dut,v- Counsel alsr: considers tliat Rrvanda"s penalty structure can be "presumed to har.e
tullLlled the test of'fl{lule 1l lri,r of the Itules cf Proceclure ancl h.r,idence."4r

30. ;\lthough not expressly stated in Rule 11 &1,s. the jurisprudence of this Tribunal and the
International Criminal 'l'ritrunal lbr the former Yugoslavia ("lCT'Y") has established that the
State to w,hich a case is refbn'ed must provicle an appropriate punishment fbr the ofli:nces rvith
rvhich an ac'cused is charged." The Charnher is satisfied that Rrvancla's recent lesislative

'" Dut;" Counsel Submissions, para. 8^
tt Rule I I bri (Ci o{'the, Rules.
ie l'rusecutor's Repl3,, para. 1-1.
ao Referal Request, para. -14.
ol Duty'Cuunsel Submissions, para. 5^
o2 Tti Prose{'utor t. Stauka'i{. Case No. IT-96-232-PT, Decision on Rel'erral er{'Case l.lncler Rule I ilrrs (TC), l7
Ivlay 2005 \.''Stankati{ Trial Decision"\: Bugttr,tgn"za Appeal Decision^ para. 9.

The f]rrsseuiot'r,. Ladislas i\.ltagannra, Case No. ICTR-96-i/-R| lbis Page ltl ol'?6-  
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changes h..rve acldressed previous concerns voicecl
[)ecisions.*''

7. CONT}ITIONS OF I}ETITNTION

,'ry''in'h
{< f (?

by this Tribunal in earlier Rel'erral

7.1 Sutrmissions

31. Concerning the specifis detenlion facilities that rvill accommoclate nll cases transfbr:red
liorn the lCTR-h4panga and Ki-eali prisons-the Prosecution submits that tlie facilities nreel
international standards. and notes that "fclanvicts fronr the Special Ccun for Sien'a Leone arc
curlently serving their sentences in iv{panga prison [....1.""* It contencls that ltu'anda's'I'ritnsf*r
Larv provicles fiuther assurance tliat srxih conditions cf delention rvill be rnaintained, as it ;rllur.vs
lbr ceintinued inspections ancl conficlenlial reports b.v either the Internalional Red Cross or al1
observer" appointed h-v the lc'l'R.4i l..astly. the Prosecutir:n points to the ICll'R monitor:ing
mechanisms that have been establishecl in recont Ret"enal Decisions as an additional safbguar.l.u*'

32. fluty C.r:unsel sr,rbmits that the conclilions of iletenticin in Rrvanda "fulfil[.] the test of'

fRlule 1l lr i . t ." ' '

7.2 ;\pplicarble L;ir.v

33. 
'['he 

conditions of detention speak to t]re fairness r:f a country's criminal justice s_vstem.
ancl rnust be in accord r,r'ith internatii:nally recognisecl stanclards.as llr.viurd;r's 

'I'ransfbr 
Lar.v states

that an1.'person transfbr:red fi'orn this Tribunal to Rwancla shall be detained in accordance r.vith
the rninimum standards o1'detenlion, a.s aderptecl b.v the Llnited Naticns General Assenrbly
Resolution 431173.'I'liis larv also alh-rrvs the i{lRC or a monitor appointed b_v this 

'l'ribunal 
to

subniit a confideutial Leport based on thc tiuclings of these inslrections ta the l{.x.andan lvlinister
of Justice an<i the ICTR Presiclenl"'re

" See Llvvikindi Referral Decision, para.49; Ku1;isl1snl, Reten'al Decisiott (.2A12i, para.43; tnd Sikubv,alrri R.ef'et'ral
Decis i tu ,  para.41.
ou Referral Request, palas.37. 39.
a5 Ref"erral Request, para.41.
*o Referral Request. para" 43.
tt Dutv Counsel Submissions. para. 5"
tt Conditions of detention in a national juriscliction. rvhether pr€- or post-conviction, is a matter that touches upcln
the failness of that jurisdiction's criminal justice iiysteln and is an inquirl,sclual'ely,'r.r'ithin the Referal Chamber's
rniindate. Sranko,'it\ Appeal Decision. para.34.'I'hese interne*ionall.vrecognised standards include: (i) Freeclorn tio:n
toture, or crnel, inhunran or degrading tteatmerrt or punishrnent as contained in Article 5, LJniversal Declaration of
Hlrmeul Rights; Article 7, ICCPR; Article -{. A{iican Chafler on Human and Peoples' Rights ("AChHPR"); Article
l6 (1), Convention Against'I 'r lrture and othel Cruel, lnhuman. or Dergracling 1'reatrnent or Punishnrent; Principlrr 6
o{'the l}oc{y o{'Prinr:iples for tlre Protecticxr of All Persons l.lnder Any,'liorm of Detention or lmprisonment (1988)
("l loc{y"of Principles"): ancl t i i) all person depriverd ui'their l iberrtl. 'shall bc treateci with hurnanity ancl respcct f i lrthe
inherent dignity'of iher human person as contained in Articler i0 f l), ICCIPR; Articlc 5. AChHPR; and Principlc I o{'
t l ie l]odv of Princinlcs.
"o Transler Lalv" Atticie 23{citing the Bocl;, of Frinciples rvlticlt guarantees tltc sarnc slandarcls Lroth upi;n transl'er
and after conviction).

r:f 26
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7.-j Discussion

5a Referal Reiluest, para. 46.
'' Referral Recluest" paru. 4i.
" Referal Reiluest, para.47 (citing to Article 1:[ o1'the'Ii'anstbr t,arv).
" Refernl Rciluest, para. 54.
'o Refs,rral Recluest. para. 55.
" Rsferral Recluest. para. 55 (citing ta hlunyagisltari CoR llrief, paras. l1-12 anclHxhibit D).
'o Re fbn'al Recplest. para. 55 ('citing ta hfunyagisltrl i CoR Brief, para. l3 ancl E.xhitrit D).
' '  Duty Counsel  Subrniss ion,  para.6.

Thc Pt'osecuittr t,. Ltrdisles littrgannrt, Case No. ICTR-96-C)-Rl lbis
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34. 

'l'he 
Chamber uotes tlrat adequate detention oonditiolls are guaranteed b,v the 

'l'ransfbr

Larv" and expects that the monitoring mechanism will conduct regular priscul visits to eluure lhat
both the detention conditions alld the treatment of the ;\ccused in cleteution, if the referral request
is granted" are satisfactr:q.', and that the monitors r.vill immediatel,v report any concenn to thc
President of thc 

'I'r'ibunal 
or the President of the International ltesidual l\'lechanism. as

appropriate.

B. AVAILABILITI'ANT} PROTECTION OF WITNESSES

8.1 Subniissions

35. l['he Prosecution subrnits that issues relating to rvitness availability and protection fcrund
in previous ltule I I &is Decisions hnve adequatel.v been adilressed b,v ltlvancla.tu Specifically as
to the iireaof witness av;rilability. the f]rosec,utionpoints outthat.Arlicle l3 of the Transfer Larv
has been amended to include immunity' lirr an;,thing said or done in the course of a trial, snve lbr
tlirise actions or stafements rvhich amount to contempt of court and/or perjury,'.'' Article 14
provicles that any rvituess coming frr:nr outside of'llr.vanda to testif,v in a refbrred case shall n*t
be subject to "se-alch. seizures, an'est clr cletention during their iestirnony ancl their travel to and
from the trials.""'

36. 
'I'he 

Prosecution firilhc"r contends that previous collcerns regalcling the tact that the only
rvituess protecti{lll prograln was rLrrl by the Prosecutor's oflice hiis been addressed by the creation
of the Witness Protection Unit ("WPLI'") r"urdel the ar.rthority ot the judiciarl'. specificall,v lvilliirr
the Supreme Court and lligh Court.''' According to the Prosecutor" the immediate activation of
this unit r,vas ordered b.v ltx'anda's Chief .lustice r4lon the 

'l'ribunal's 
decision to transfi:r

tJrvinkincli's case to Rr.vanda."u The unit rvill be cornplised o1'"six registrars fiom the Surpreme
Clourl and five registrars from the Higb-Court[,.1" lvith an additional three registrars expectecl to
have been added b-v February 2fi12.t''llo assist the registrars in carr,ving c.rut their duties"
protbssionals rvlto-ale highly-exlreriencecl in victirnA.vitness lelatecl senices will aclvise and
gonsult'uvith WP{J.t"

37. in his sttbmission, lluty Clounsel contests the assefiion that the availability and protection
r:f r,vitnesses tutt'il the requirerneuts af'ltule l l &i.r. l:lorvover, he otfers no h]gal sr"4rport tor this
contentiou, merel3,' stating that "Prosecution rvitnesses may be in a better positicn than the
Defence vr,-itnesses."" He fuilher recluests the Clharnl:er to "take into consideration the practical

Ort"rr"rj[.
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realit-v on the ground" and thnt "the making of those- policies ar:d legislatian is one thing lvhich
the extent of compliance is another thing altogether."'o

38. In its Reply.. the Prosecuticn algiles that undel Rule I I bis, once i1 Ch;*nber has
detemrined that an adeqr-rate legal fiarnevvork for rvitness protection e.vists, it need not look an.v
further.5e Hor,vever. should the {lhamher incleed clecicte to examine the situation on the ground.
the Prosecution provides examples of the effbctiveness of Rrvancla's rvitness protcction
programs, such as the opening of the WP[J, ald the successlul respilnses to 73 insurnces o{'
witness securitlr.r'o

8.? Applicable l,arv

39. In assessing the availabilit,v of rvitnesses and the protection provided to such, lhis
Clhamber must assess the likelihood that. ii his case rvere transfer-red to Rin'anda, the Accused
rvill be able to "obtain the attenilance and examination of rryitnesses ol1 his or her behalf'under the
same conditions as rvitnesses against hirn or her.""l In crxrclucting such an assessmenl in the
present case, the Clharnber recalls that previous Rule 1l bis cases that denied referra.l relied upon
findings that "rr.'itnesses in Rr,l'anda rnay be unrvilling to testif_y- fcrr the defence due tr: their fcar
that thel,' nta1,' face seriolrs consequellces, including lrrosecution" threats, halassm*nt, tollrre,
iu'rest or even nrurder."u' Holvever. the Chambel echoes the lindincs o1'lhe t,rv,inkindi Rel'erral
Charnber that:

the def'ence in most [genocide] cases [tliecl in the High Couft of Rrvanda] rvas able to
secure the attendance o1' u,ilnesses even rvithout the safeguards available to cases
transfen'ed frorn the Trihunal. It is logical to assume that rvith the amenclments rnacle to
the larvs t'egarding rvitness imnrunitl,, the creafion of s nerv rvitness profectiou
progral11nle, and the salbguards irnposed h1, the Charnb'er on l{.wanda, the Appeals
Cliamber's finding tltat rvitnesses nra)' he unr,villing to testifv is no longer a conrpelling
reasoll fbr den1,'in g ref'er:'al.o''

8.3 Discirssion

40. Since lhe Kany'nrukiga r\ppeals Decision" Rrvancla has shorvn itsell lvilling and able to
amend its laws to address concerns regarding the ability of defence teuims to obtain r.r'itnesses
rvilling to testiry ou the accused's behalf"'I'he arneridmeut of Arlicle l3 of the'l'ransfer l.au'to
inclucle inrmunit,v tbr statements maele by lvitnesses at tlial iis r.vell as the imprcvernent in the
clpet'atiou of'the l{rvanda Victirns and Witness Support l,Init {"VWSI-I" or "\l.r\./S{.J") and the
establishment of the WPLJ uuder the .ludiciar.y flr"e signillcanl steps lorvards allnying witnesses'
fears.

5s Dut-v Cuunsel Submission, para. 6.
5t' l'rosecutor's Repl-v" para. 3.
"u Prtrsecutor's Repll''., paras. 4-5.
"' Article 20taXe) clf tlict Statutc.
"" {..lrvinkintJi Refbrral Decision" pala. 100 {citing tts Kanyan&iga Appeals Decision. para. 33).
u-' t,iwiukinrli Relbrral llscisiorr, para. 100.

The Pt'oseuilot't,. Ladislas ltittrgrttttqu, Case No. ICTR-96-9-Rl lbis ,qP e c n  I  ?
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41. The Clianiber notes that no *'itness protection progralnrne can completely erase the fenrs
that r.r'itnesses ma)"possess in regards to testif-ving at trial. Indeed, even in cases belbre this
'I'ribunal 

some lvitnesses are afiaid to testifi, clespite the multiple safi:guarcis pror.,ir1ecl. 'l'he

Charnber is thelefble satisfiecl that Rr.vanda has taken adecluate steps to ameud its larrvs to addluss
these concems. Full implernentation of these and adclitional lnea.sules mandated b1,' this Clharnher
rvould likel,v guarafitee a lair trial for the Accused.

42. ;\s regards the atrilitrv ol'the Delbnce to obtain testimony liom those r.vitnesses resicling
crutside cf Ri.vanda" the L'hamber recalls the finding of the llategekirnana Reterral Chamber that
"the Defence claims and IC'I'R experience conf'rrms that man,v Defence rvitnesses residing
outside Rwanda have claimed refirgee status" zmcl thus there may be legal obstacles pleventing
thern florn retuming to Rr.vruida."t'u However, the Charnber notes thert Rrvanda hi:s taken specilic
and concrete steps tr: aruend lhe larv to secure the attenclance. or at the very least, the eviiience"
of rvitnesses fronr abroaci.t'5

43. Shoulcl tr rvitness residing ablr:acl be unrvilling to travel to Rr.vilnda to testil.v, clespite the
provisions above, the 2009 amendrnent to Arlicle 14 of the Transfer Larv presents three rnore
nays itt acldition to providing r;ir;a lr-rrs testimon,v. thart rvitnesses nray give evidence to the
relevairt Fligh Coutt in Rrvancla. 

'l'hey 
may provide testimony via cleposition in ltrvancla; via

video-lir* taken belble a judge zrt trial. or in a ibreign jurisdiction; or via a judge sitting in a
lbreign jurisdiction.oo

44. Itule 11 &i.s (1.)) (ii.) prcvides that the ltelerLal Chaniber rnav order existing protective
nleasure lbr certain r,vitnesses or victims to remain in lbrce. In arldition. in the event of lefbrral"
e.xtemal monitors r,vould oversee these rvitnesses' pr'otection programmes. The Refenal Chamber
lr,ould expect tliat ths lCl'R arppointecl monitors m*et r.r'ith delbnce counsel and WPI"] on a
regular basis and address the concerns laisecl in their legulal reports to this'llibur:nl.'l 'he
Charnlrer c,oncludes that the potential reluctance of rvitnesses to avail tl:e services oI'the WPU is
speculative at this tirne. The Chamber is of the opinion that the issue of prcteclive mea.sures ibr
ilefence rvitnesses is prima facie guaranteed ensuring a likell,' fair trial of the Accns*d.

9, RTGIIT TO AN AFFN{]TIVE I}EFITNCE

9.1 Competence, Capacity and Availabilit,v

9. I .l Salrlri.ssiors

45. 'Ihe 
Prosecution submits that Rrvanda's legal fi'arne*'ork provides for lroth the protection

and realisation of an accusecl's risht to an eflbctive defbnce.o'

"" T'lre Pntsecutor v. flategekirncrna, Ca:;c No. IC'1'R-00-55f1-Rll&ir, Decision <ln Pri-rsecut$r"s l{crquest ft.rr the
Rei'erral olthe Case af ldclphtrnse Hategekimana to Rrvanda (TC), lq.lune 2008, para. fi8 ("lltrte;4ekitnazc Rel'erral
Decision").
65 Refbn'ai Request, para. 6? (citing to {.ittinkintli tiel'erral Decisir:n, para.
(2012). para. B0; Sihthvtahct Refbrral Decisirxr, para. ?S).
"" Ref'eral Request. para. 68 (citing to Anencled Transl'er Law, Ar-ticle 14 6r,r).
"' Ref'etral Request. para. 86.

Tlte Prase<'utor v-. Lttdislqs Nlasanmva. Case No. IC'TR-96-9-Rl lbis
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46. Dut1,' C'ounsel cloes not oppose this assertion by the Prosecution. and believes that fbr the
purposes of triursferring the oase ol the Accused undel l{ule I 1 }ri'. all lequired elernents ot"the
righl to an effective deftnce have been rnet.6$

9 .1 .2 ,4pp { i cah le  Lcn t :

47 . Article 14 (3) of the ICCPR recognises and protects the right to a fair trial. including the
right of accused persons to defend themselves through the cnunsel ot'th*ir clroice and the right tc
have trdequate tirne and faciliti*.s firr the preparation of theil ciei'ence.r'e

9.1.3 Avctilubilitt, o/'('ounsel

48. "l'he Prosecution subrnits that "ltrvancla's Constitution and lar.vs guarantee tlie Light to
legal representatiou belbre courts o1' lar.v to all accused persorls."tir' Specitically" it points to
Arlicles 18 and 19 of the Rrvandan Constitution r.r4rich establish, rf,spectivel3,,', that "[...] the right
to defbnce. lisl absolllte at all levels and degre*s of proceedings before [...| judicial [...1
or*ans[,1"" urd provicle tur a tair ancl public hearing "in rvhich all the llecessar.v gitarar:tees f'ar'
defence har,e heen rnacle available."T:

49. In addition to sttch legal guarantees, the Pr:osecutinn states that Rr.vanda also has the
acttnl capac,it,v to provirle connsel to Aocused transfbrreci fir:nt the 

'l*ribunal.iii (]l the 890
larvy''ers admittecl to the Kigali . Bar r\ssociation {"'KBA"). approxirnately 173 have been
praclicing far more than 7 years.'* Addi:ionalll'" should tlie Accusecl so choose, he ma,v also be
represented b3' a foleign lanryer r.l'hr:r has been adrnitted to practice befcrre Rrvandan courts. 

'l'he

Prosecution subntits that "filn 1l1s past 4 3,.eals, l{.r,vanda has extended bal rnernlrership to
attortteys li'om the United States. France. Canada. llgandii" C;nneroorr iurcl Brrrundi."75

50. 'I'he 
Chamber recalls that the admission of foreign attorneys to the Rrvandan llar cloes

not, itr and of' :itself- create a foolpraof saf'eguard for ths Accused, rvho rna,v be indigent and
trnable to alk:rd lbreign counsel. Horvevel, in examining rvhether or not al eflbctive right to
counsel exists, the Charnber is r:f the vier.v that the most imporlant {hctor is:\rticle l3 (6) of the'llransfer 

Lar,r'. n4tich entitles an accused to connsel of- lris choice or legal repressntation, should
he not have the nleans to pa.v fcrr sucir.76 While the Chaurber rvelcornes ltivancla's clecision to
pennit fbreign latw1,'ers to prautice befbre its courts" it is not fur the Refbrral Chan:ber 1o clecide
rvhelher R'uvandan or lbreign larvvem wculd most ell"ectivel,v represent the "{ccused. The
Chamber accepts that the level of funcling available to the Defencs nra,v be lor.ver than that
provicied at this l'riliunal. I:[ou.svet. I{u]e I I 1ris cloes ur:t requirc- an ribjective level of funciing; it
sitnpl,v requires thal the r\ccusecl be aflirrcled equalit,v- ot'arms. In this reg;ucl, the Charnber is

D e c b i o n on P r o s <z t:u t or',r R e t1 u es t .f Ltr llefi:w,tl .l h{a1, 201?

oo Dut1,'Counsel Submission, para. J.
"" Rtvanda acceded to ICCPR on l6 April 1975. Status of Ratification, Reservations ancl Declarations, IClCpR.t" Ref"erral Request. paru. 73.
'.' Ref'elrrrl Request. pat'a.74 (citiug to ;\r'ticle 18 of the Rrvandan Ct-rustitutiou).
'- Ret'erral Request" parc.74 (citing to Article l8 of the Rrvaudan constitutiorr.).
" Refbrral Request. para. 75.
'" Ref'erral Request. pa|a. 75.
" Referral R.equest.;rara. 76.
'u Sec, Referral Request. para. 81.

l{'lte flro,yeailor v. Lailislas Ntagan:tra. Case No" lCl'R-96-9-Rl lbis page I j t-rf 26
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satisfied tliat this recluirernent has been met" Shoulcl Rwancla fail to ensufe the lzrir tfial iights of
the Accused and guarantee tire equality of'arnls betrveen the parlies. the case may be revoked b1'-
this'I'ribunal uncler ftule I I ]is.

9.1.4 Legol .4id

5l. 
'I'he 

Prosecution suhrnits that Article 13 (6) of the 
'l'ransfeL 

l,aw"irrovicles a legal
fiamervotk that gualantees ern incligent accrsecl the lighl to legal aid.17 Accorcling to the
Prosecution. 92 rnillion Rrvanclan Francs have been provicled for legal aid in Rrvanda's cunent
budget. 

'T'he goverrnnent has also designated an additional 30 rnillion fi.n'anda I'rrancs for ]C'l'R-
relatecl issues, ra'hich inclucles offering aicl to incligent accusecl.Ts

52. This Clharnher observes that the Gutete and Kant,urukigu Rule 1 I &ir Reterral Clhambers
asserted that thel' rvere nct in a position to inquire into the sufficienc-v- of available funds.ie Ilrith
of thes* llefbrral Chambers relied upon jw'isprudeuce frnn Sranko ylc. concluding: "there is nE>
obligation to establish in detail tlie su{liciency of' the lirncls available as a precondition lirr
referal."s0 Likewise, this Charnber cloes not consider it to be necessarl' ro verifl,' the availabilitrr,'
of funds for legal aid at the domestic level. Irirst, the Chamtrer trusts that the Prosecution and
Rrvanda have provict:ci sutficient budgetary allocation tbr legal aid to the Accusecl in gilod initli.
Seconcl. the Chantber rvill nol lightly iutervene in the domestic jur:isciiction of Rr,viurda" and
considers that it is not obligecl to either scrutinise RrvaniJa's budget or veri$, its disbulsal.

53. Accordinglv. this Charnber is satist'iecl that the Accused rvill have access to legal aicl if
tlansfbrrecl. Shoulcl there be luture linancial constraints, the existenoe of monitors ancl the
possibilitl'' of rer,ocation of the Accused's rel'erral should acldress an,v failure b,v the Rrvancl.'rn
autholities to make counsel availarble or disburse funds necessarv f-or lcsal aid and to ensure the
Accusecl's fail trial rights.sl

9.1 Working Conditions

9.?.1 Suhnissions

54. The Prosecutir:n submits that Rrvanda's legal frarnervork "proscribes any interferellce
r.r'ith counsel in tlre perfonnance of their responsihilities.o's2 l\'lorcover" it refbrences the recent
Lituinkindi and Ks.vesltirr* Ref'erral Decisinns and their recognition of the "demonstratecl lecord
of'cotlperation r,vith rlelbrtce teams fiom the ICTR ilnd ilther iurisdictions."B3 This rec,ord of'

Rcf'cn'al Rcquest, para. 8 | .
'" 

Rel'erral Request. para. 83 (T'he Prosecution states that these tu,o line itcms equal i22 nrillic-rn Rrvandan Francs,
rvhich it estirrates to be approximately $205,000 tJ.S. Dollars).'.,e. 

Kanl'arukigc Relbrral Decision. para^ 5?; (latete Referral lJecision" para. ;18.
s". Stankot,ic Appeal Decision, para. 2 t.
o'Sec ll,:fu'gckiuuna Refetral Dec'ision, para. 55; Staukot'it, Appcal Decisii:n, paras. 50-52.'" ' Rct'erral Request. para.77.
o" Refbral Request, pan.7&.

,rrrruWThe Prasec"utor v-. L<tclisl*s Nt,t.qonmva. Case No. It'TIt-96-9-Rl lbis
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8u Refetral Request, pan. 79 {citing to Observ-ations in Interventicur of the Covernrnent
conceming Application No. -17075r'09. ?7 Jul-v 1010. f i led in the Huropean Cloun qf Huuran

B Mal, l i) l?

r:f the Netherlanels
Rights, ,4lnrugr::e v

Sx,eden, Application No. 37075109, par"a. 7'1.
o' Refemlrl Recluest, para. 80.
86 'f'ransf'er 

l.,avr'. Article 2.
r' (.;rtete Refcn'al Decision, para, 53; I{utegekinmna Rel'qrral Decision p̂ara. 60; Kanj,arukigct Rctbn'al Decision.
para. 6L
t't 1ir,1,lnkindi Relbrral Decision, para. 160.
*e {..ju;inkindi Relerual Decision. pera. 159. Kuyishem* Refbrual Decision (?012), para. 115; Sihtbtrctbr,r Rcf'erral
Decis ion.  para.  I13.
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tz{o
cooperatioll has also been nolecl b1.' the European Cr:urt of Human Righ1s.8'r Lastl,v. the
Prosecution sllbmits that Defence tealxs nill have al1 avenll{i 1?;r redr*ss if the-v experience
instances of ltalassment, threats ol arrest oi lar.r.yers. Such matters nra1.' be raisecl b1,' Defbnce
Counsel belore the High Court or the Suprerne Coult. lr'hic,h rvould then "be undel a cluty to
investigate the matter ancl provide a reruedy.""6)

55. Duty'Counsel has rlot colnnleutecl on tliis nurtter in his Submission.

9.2.2 Legal Frsnrctytw'k

56. According to Article l5 of-the'I'ransf'er Larv. the Defence nill he ent;tled to security and
the right to enter ancl move rvithin Rwanda. ancl to carrl,' out ils lunctions rvithi:ul threat of
search. seizure or deprivation af liberly. According to Article ? of the Transfbr Lar.v, apart l}om
ct'rtrtempt and perjury "llo person shall be criminall--v liahle for an,vthing said or done in the course
of a trial."ot'

9.2.3 Conclus'ion

57, 
'I'he 

Charnber ttotes that previr.rus Refbrral Chambels and the Appeals Charnber hiive
concluderl that slior"rld instances of harassrnent. threats ol arrests of lfel'ence Counsel occur a{ter
transfer uuder Rule 11 &is. as the Prosecution rightlv points oul" a legal basis exists undsr r.vhich
the Defbnce ma-y bring the midter to the attention of the F:tigh Court or the Suprelne Court. r.r'hich
have a dutl'' to investigate anrl provide a remedy iri orcler to ensul'e an efTicient elefbnce.
[.lltimatel,v, if tl:.e D*fbnce team is prevented h'on: carryins out its ra.'ork e{fectivel.l,-. the
moniloring mechanism ma,v aclclress this ma.tler, ancl. if rvarranlecl. the rel'enal mal,be revoked"$7

58. 
'['he 

Charntrer rrotes that. in the past. u'orking conditions fbr the l]efence may hnvs ggst
ditficult. rvhich may have had a chilling efTect on ;rotential Det.ence teanl ffienlbers.sB IlorveveL,
the Chamber notes that the Transibr Law adch'esses this possibility and that the Ri.vanilan iegal
framer.vork provicles lbr nn elleclive remed,v. While the guarantees ol'lerecl try the Trans{br La.*.
have not been tested 5,''et. the (-"lraniber does not ccxrsider this ta prer;ent transfer of the present
case. 'l'he 

Chamher agrees rvith recent refi:rral decisions that "if the Defbnce 
'I'eam 

is preventecl
fiotn ctrr1''ing <lut its r.vorli ellbctively. this r.vill become a rnatter lbr thc moniloring inechanism
to address and ma,v leacl to the revocatir:n of the referral""stl

Th<' Prosea$ort,. Lcttlisla,s Nttrgannt,o, Case No. ICTR-9(!-9-Rl lbis
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l? o?10. JUDICIALCO},IPATENCE"INDEPENDENCEANI}IMPARTIAL1TY

l0.l  Submissions

I 0.1.I Prosecution

59. The ProsecLltion sLrl')mits that the Rrvanclan jucliciary,' is inrJependent and irnpartial."'r To
support tliis clairn. it highlights that all judges are qualified and expetienced lar.r,',v-ers, enjoy
securitl.' in theil tenure, operate in a iudicial s.vstem that is inclepenclent ti'om other goverrunent
branches and are governecl by a strict code ol'ethics.t'l

60. In its Request, the Prosecution submits that "all judges of the Supreme Court and l{igh
Courrl are trained larvyers and experienced jurists, lvho hold, at a minirnriln" a utiversity larv
rlegree 1...] [anc]] pc]ssess adeqr-rate legal e:.perience."e2

61. 
'l 'he 

Prosecution contends that, in respect to their judicial roles ancl fuirctions, Rrvandan

.juclges enjoy terlure for lil'e. pursuant to Article 142 of the ltr,r,rurdar Constitutioir." While
previous Refbrral Charnlrers have indicated that this is not the case. lhe Plosecutiotr has clarilled
in its present submission lhat the 1008 amendrnent trrrovicling thal judges rryoulcl be appointecl lbr
a "determinate terrn of ofilce th;rt rnay be renervable by the lligh Council cf the Jucliciar,v in
erccordauce rvith the: ;rrovision of the lar,v lelating to theiL status, follorving their evaluation" rvas
rernoved in subsequent alnenclments mzrcJe to lhe Cclnstitulion in 2010.e4 Thereftlre. detenninate
terrns of offrce onl-v apply to'judges serving .rs the administrative heads r:f tlie jucliciary 1...]
Iaridl have nr,'r bearing c'rn the judges' judicial roles."']

6?. The Prosecution highlights Rrvanda's legal fianierv*rk and its provisions against outside
pressure as evidence that the system as a rvhole is independent and impartial. Additiorialll,'" il
relies upon the acquittal rate lrefcrre the F{igli C]ourl in Rr.vanda.e6 ancl fuilher clrar.vs the attention
of the Charnber to the qualifications ancl expertise of the ltrvandan judges" panicularly'regarding
gen<lciele cases.et

63. In discussing tlie acquittal rat*. the Prosecution subrnits that it shos's that no bias exists
on the part of l{rvandan juclges. lt submits thsrt in ?008, the lligh Ccurt was seizsd of 283
crirninal trials, ivith slightlv over 2ti0 of'these ciises resultilg in convi{itiorr and tl:e remainder in
acquittal--constituting a 30% ncquitlal rate" It further submits that the ncquittal rate is "tangible

"t' Refbral Request, pa"a.87.
t'r Refbral Request. paras. 87-88.
"irRet"en'al Rcquest, para. 95 (As to legal expcrience. the Prosecutiorr specil icall)r rlotes "Fcr appointrnent as a.judge
of the liigh Couft. applicants urust have a u'orking experience of at least six years in the legal tield. Applicants with
a doctolal degree in la"r' aLe required to have a rninirnun wcu'king erperience of'at least three vears in the legal
field.").
ei Ref'erral Request, palas. 88-8!).94.
no Sl"e Ref"erral Request. pala. 88, fh. IBL
e5 Ref'erral Request, para. 94.
'u lteferral Recluest. paras" 100-101.
ei Referal Request. para" 96.
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proof that persans tried before the High f)oufi ale
inclependent juclge." qs

B lr,{av 2012

r?n
ensured a fair lr"ial before an impartial and

('')

t_;

64. l.,astl,v" the Prosecution sseks to demonstrate that li.lvandan judges are sr"rhject to a strict
cade of legal ethics---specilically citing Article 157 of the Rrvandan Cr:ustitutiou anc] Articles
12,?I-28 cif the La'uv on High Courcii of the Jucliciarl,'.t" lt conlends that the removal cf 13
registrars and 4 judges from office on charges related tr,r official tniscotrduct provide "tangible
proof that tlre Lemoval process is not an ernpt"v fclrnalism."ltl0 lt furlher highiiglrts that these
Lenrol,als shorv that ofticial misconrlucl such as con'uption is the exception riither than the llornt,
and that none of the juciges removed wefe melntrers of either the Supreme Cor:rt or High
Court.lt)i

10.1.2 Dun, t 'ounsel

65. [n his Subrnissions. Dut_v- Counsel seems to impl-v that no judge in l],n'anda is able to hear
the case, stating that "an1' persoll lvho is a citizen of ltrvancla ancl qualifies ts be a judge toda1,
rnust have either lvitnessed or experienced lirr {elt the commission ol'the alleged crirnes.""'"
Therefure. Dutl' Cor-rnsel argues, an,v judge thal is a Rlvandan citizen necessarily laoks lhe
requirecl irrpartialit,v to try cases involving crimes that occurrecl cluring 1994.103

I 0.2 .,\pplicable international Lar,v

66. Article 20 (2) ot'the Statute guarantees the right to a fair and public hearing.r('a 
't'his 

right
enoompasses the right to lro tlied befbre an independent ancl irnpartial tlibulral, as lef]ectecl in
rnajol human lights instrumentsl'15 an.l international criminal jr-lrisprucience.'0('The criteria o{
independence and impartiality' are distinct -vet interrelated.

67. Article 14 (1) of-the iCCPI{ states: "[iln tlre determinaticln of any crinrinal charge agaiust
hirn. or of his riglrts and obligations in a suit at larv. ev€ryorle shall be entitlecl to a lair arrcl public
hearing bv a competent. indepenelent an,J irnpartial tritrunal eslablished by larv."'r'r7

t8 Retbrlal Request, para. lil0.
t'" Refen'al Reqtrest, para. 91 .
roo Referal Request. ytara.ll2.
ror Referr:al Request. para. !)2.
'u' Duty'Counsel Subrnissirxs, para. 7.
"" l)utv Counsel Submissions" r:ara" 7.
'o' Statirte, Article :0 (2): nnieneled 

'I\ 'ansfbr 
l,arv, Arricle l3 ( l).

rOj lCCl'R, A*icle l4 (l) (providing th;x "ln the cletermination of an-"- criminal charge against hirr, tx'of his riglrts
and olrligations in a suit at larv, ever-]-one shall be entitled to a fail and pr-rblic hearing b.v a cornpetent, incle;tenclent
and irnpartial tr ibrrnal established b1.' law."): HCHR. Afiicle 6 (l) {protecting the right to a fair trial and prr:r ' iding
itftttr alia that "everyone is entitleil to a fair and public hearing rvithirr a reascrnable tiure lry,' an inclependent and
impanial n'ibunal establishe,d by.'lalv."); AChHfiR, Artisler 7 (l) (providirrs that evc)t'y'pcrs<lrt shall have the right to
have his casc triecl "rl'ithitr a reasonable time b-v an inrpartial court or tritrunal." 

'T'he 
A.ChHPR "Principlcs and

Cuidelincs on the Right to a Fair'li'ial and l-egal Assistance in Afl'ica" recognises "General Prirrciples Applicable 1o
All l-egal Proceedings." anlons therrr a {air"and public hearing. independent ancl irnpartial tlibunal).
t'r6 l:'trunclziin Appeal .luclgement, pdra. 177, {i 239 (hokling that under Article ?l (2) of the Statute tr{'the IC'I'Y,
which is identical to Article l0 (2) o{'the Stalute of the IC'| 'R. the accused is entit lsd to "a fair and public hearing'" in
the detenninatiorr of the charges against hinr).
r ': '? Article 14 (11 of the ICCPR.

Tlte Prose<'utor v. Lrtclislus Nlttganmva" Case N{r. IC'Ttt-96-9-Rl lbis Pagc l-cJ of 26
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12or
68. With rc'gard to the independcrrce of judges, IIRC General Comment No. 32 states thalr:

Tlre requirelnent of indepettclence refels" in particular" to the procedure and qualification
fbr the appoittftnent ofjuclges, alcl gual'antees relatilrg to their securify of tenure until a
trilndatorv retirement age or the expirl' of their term in ol'tice" rvhere such exist, the
conditions goveruitrg prcmotion. trursfbr" suspension anclcessation of their functions" ancl
the actual independence ol'ilre jucliciar-l' fionr political interlbrence by, flre executive
branch and legislatule. f ... I States shor.rld take spei.il ic lneasures rLraranteeing the
indetrrendeuc,e of the judiciary, protecting judges fi'om an3.' fbnu of political iritel'ference in
their decision *:aking tlrrough the constitution or adoption ol' lar,vs establishing clear
prccedures ancl objective criteria ltrr the apptrintrnent. rellluneration. tenure, ;lxrmotion,
suspeusiott, atrd disrnissal of the nremtrers of the .jucliciary ancl ciisciplinarr..- sanctions
takeil auainst them.lo8

69. An independent tribunal must be independent of the countr-v's executive, the legislature
iind tlre parties to a case.r0e"l'he criteria *rr.rrnipurring juclicial indepenclence inclucle: the mamer
in r.vhich rnembers ol' the jucliciar3' arc appointecl and their terms ot' o{1ice. as lvell as the
e.xistence of guarantees against outside pressures and the appearancf, oi'indepen.lrnce.ll')

70. 
'I'he 

ICTY Appeals Clhamber lias definecl iurpartialit,v of the judiciary as follorvs;

A" A Juclge is not impaffiial if it is shorvn that actualbias exists.

B. There is an urracceptable appeerance of hies iti

i^ A Jucige is a partv to the citse or has a financial or proprietary intercst in the
outcome of a case. or il 'the-iudge's decisiorr r.vill lead to the prontotian ol'a
cattse in r,vhich he or she is involvecl" together u'ith one ol'the paffies. [.]neler
these circumstances a.Iudge's disqualificaticn fi 'om the case is autolnatic; or

ii. Tlte circumstances rvould leacl a reasonable <ibserver, properl-r,' infirnnecl, to
reasonablv apprehend bias.

71' ln expirndirle on tlte second hranch of the al)i:)earance o*'bias, the Appeals Charnher uotecl
that the reasouable persoll must be an inltlrmed person r.vith knor.vleclge of all lhe reler,anl
circumstances. including the traditions of integritl,' ancl inipartialit;' that fonn a part of the
background,and appr:aisecl alsa of the fbct that imtrrartiality is oue of the duties that juclges s!\rear
to  uDho ld . ' "

'ot (ieneral (lorrnrent No.3l, pala. 19.
t')e {lrociani. Pcrlmiolti, 'l"urtas$i 

ancl l-c.ft'ht,tc tl'{.h,itlitt t,. ltct11,, App. }rlo. 8603.75, l:iuropean Court o{. Hurnan
Rights.  1S December 1980,p.?12.
r10 'l''he 

l-'uropean Court of Hr"tman Rights has lreld that "in order to establish rvhether a tlibunal can bij consiclered as'inclependent', reuard tnust be had, inter ulia.ttt tlre tnanner oi'the appoinhnent olits mernhers anci their terrn of
of{ice" the e.xistence of guarantees against ctutside pressures ancl the querstiort rvhether the bod}, presellts an
appeararlce r,rf independence." Fintllay v. [inited Kingdorn,Na" 221$"//A3. l')urt4reran Court o{'Human Rights, pura.
7 .3.; Brvan v. {,hited Kingdom. 119178,91, European Cour-t of l{urnan Rights. para. 37 .ltt Ftu"rmdii ia Appeal Judgement. paras. l8l-2 15.

Pagc)rl -'ilTlte Prase<:utoy ,*. Lctdislqs Nla{annra. C*se No. IC"IR-96-9-Rl tbis



f) c c i s i rt t r a n P I os {, c7 tt ut''s Revp e s t .fo r Re.lb r r a I

10.3 Discurssion

I lr,{a.v 20 l2

l)oG
72. As regruds the comlretetrcies of the l{rvandan iudiciary. ther Chamber is sntisfied thnt
judges of the Srq:retne Coutt and the Higli Court ol I{wanda are qualiiiecl and e.xperienued and
that the,v have the necessrlr,v skills ler handle the case al issue il trans{'erred.

73. As the Prosecution notes in its li.eply. it is well established in'l'ribunal jurisprudeuce that
there exists ii preslllnptiou of impaltialit.v lr,hic,h atlaches tcl a jurclge or a tribrmal,ll2 cleliving {i'om
the judges' oath of of{ice as rvell as the qualilicarion lbr their appcintment" The Clhamber notes
that though absolute neutrality can hardly. if ever, Lre achieved. in ttre absence of evidence to the
contrarv, it tnust be assurnecl that .judges can .'disabuse their minds of an3,' irrelevant personal
beliefs or predispositions.""' The ICTY ,,\ppeiils Charnber held in F'ururu{iija that there is a high
threshold that must be reachecl in orcler to rebut the presumplion of impartialit,v-. arrd partiality
nlust be established CIn the basis of adequate and reliable eviclence."o As in Oy:inkinrlr, ihis
Chamber is ol the vie\.v that as prctlssional judges" ltlvanclan .juclges benefit fiorn tlris
presumption of inclepenclence and irnpartiality--a presumption vohish ciillnof easill.' be
rebuttecl.tl5

74. 'I'he 
Chambct' notes that Dut1,' Counsel has not plovided an3,' specifio instances ot.

e.vamples oi'the bias he attlibutes to the ltrvandan judiciary, and thus has not rebutteil this
presumption. The Chamber linds lhat the judges of Rrvantla are capable, erperienced ancl
impartial" and that the transler of the present case to Rrvanda r,l,oulcl not prejudice the riglrts of
the Accused.

I l. s,{oNll'olt]NG ANt} ttfiVOCATTON

I 1.1 h,{onitoling

I1.1.1 ,Stthmissions

75. "l'he Prosectttitttt argues that "the lnouitclring and revocation s,vst?f pravicles
;rdclitir:nal sal'eguard li:r ensuring the z\ccusecl's right to a lhir tri;.rl in Rrvancla."l

tt? |he Pr<'sr:cutor t,. Ndhim**rt et al., case No. tc]'li.-g9-i2-A,.lLrirgement (AC), 2,3 Nr:vember l0il7 pm.a. 4g
{'"Nahilnuw ApPeal .lrrdgernent")'^'l'he. f}rosecutor v. Ak*.r*esu, Case Ncl. ICI'R-96-4-A, Judgement (AC). I June
2001.par . i r .91: . l 'heF1ro, \ec l , t f ; rv , ,Serontbo,CaseNrr" lC ' I .R-200l-66- . l . ,Decis ioncrn] \ , lo t i r rnfor I - ) isqul l i t1
Judges (l'C'), 25 April 2006, parn. 9; '{'h*t Prose*ttttr t'. Karenleru. {l.ase No. lC'l'R-98-44l', Decision bv Nzirolera
tirr" Disqualification oi''h"ial Juclees (fC), 17 l\4av 2004, para. 1l; 'l'he 

Pr<t.rec7fi()r v. Kcrremu'ct er a/.. Casc No.
IC'|R-98-'14-'I', Decision orr Joseph Nzirorera's l\'toiiix lor Disqualification of .luclge lJrlrrn euri Stal,ol'prgcecilings
('fC), :0 Fcbruarl. '  2009, para. 6.
"' 'l'he 

Pt'olecutttr v. f'u-uncliiitr, casc Nrn. I'I'-97-17ll-A, Jurlgenrenr (AC), 2l Jutly 2000, para. za3 {,'!;unutcliija
Appeal Judgcnrent").
t,1,1, l- ' ttruntl i i irt Appetl Jucle.enrent, para. 197.
" 1,!winkindi Rc'lbn'al Decision^ nat'a. l6(r.
I i "  Rclbn 'a l  Reqtrcst .  paru.  102.

an
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1 L 1.2 Applicable. Lclt

I  Ma;. '?012

l2oj
76' In 20i 1, Il.ule 11 Dis {D) (ir,;, u'hich hacl previously stated that the Prclsecuror corilcl
appoint obsetr,'els to monitot'the ploceedings of any' case lel'errecl to Rr.vancla. was anlendeil tir
enable the Referral Clhamtrer to recluest thal the Registrar appoinl a monitor Ibr the prr:ceeclings.

77. Rule 1 | his (G) provides for the revocation of a transfer orcler, provicling that rvhere the'l'ribunal 
tnalies such a revocatiou, the State shall accede thereto rvithout elelal,', in keeping with

:\rticle 28 ril'lhe Statute.

1 1.1 .3  Di ,s t 'uss ion

78. 'I'he 
Charnber considers it to be in the interests of justice to ensure that there is an

adequate syslent cl'tnouitoring in place if this case is to be trans{brrecl to Rrvancla. In lbshioning
such a mechauism, it is irnpofiant that any s3''stem of monitoring the firirness of the trial shcLrl,J
be cognizant of and responsive to genuine concerns raisecl b1,' the Defence" as r.vell as [r.v the
Prcrsecution. tjniler i{ule l1 his. as amendecl in 2{ill. the l{eferral Chamber" as rvell as the
Tribunal's Prosei:utor. h;is the ongoing capacit,v to monitor a case r,vhich it has rel'enecl to ir
nationeil juriscliction and, r,l,'here the circurnstances so rvarranl. lo hirve 1he trg.nsfemeel case
recalled to this 'l'ribur-ral.ll7

79' Additionalll'', the Chan'rber uotes that Article 19 of the 
'I'ransfbr 

l.,alr, lrr.ovieles that
"[o]bservers appitinted b1' the ICTIT l]rosec,utcx' shiill h;rye access to courl ;:roceecli*gs,
documents and records relating to the case as lvell as access to places gf 4ete1lion.', ln
consider:atir:n of th* arnended Rule I 1 &i,r D (iv) ll'hich not onl-v prot'i,J*r for the Prosecutr:r's
tnonitoring" but norv also enables the Chanrber to recluest thr3' ltegistrar to sencl o6seners to
monilol the proceeclings of'the trials in refblrecl cases. the Relbrral Charnber l.equests Rrvancla to
provide tnonitors lvith access ler the coufi proceedings, documents, recerr.ds and locations.
including an,v detention facilitrv rvhere the Accusecl r.r'oulcl be cletained.

80' In detet:rnining the utottitoriug mechanisnr that shoulcl he pr-rt in place in the case at bar,
the Proseculion i'eclttests that the Charnber consicler "orclerins that the monitor.ing rnechanism
inrplenrentedin Utukindi apply ntutntis'mutandiu^ in the case of this Accr-rsecl once l:e is arrested
irnd transfcrred to Rrvanda."' 'n

"t On I April 2011, the lC'l'R ltules Comrnittee presented the revisecl Rule I I &rs ancl it ',r,as acloptecl b1..the
{-'hamlrers Plenar-v sessiur. T'he RLrle rvas aniendecr tr"r reaer as ftillou,s:

R u l e  l 1 / ' r s :
{D )  i . ^ .1

(ir''} ,nt Prosecutr:r iurcl. if the'll'ial Chamber so orelers. the Registrar shall sencl obserr'€rs tcl monitor
thcr prtrceedings in the State concerneel. 'l'he 

obset'vers shall rcpult, respcctivcly... to the pr'secutor" or
tluaugh the Regish.ar to the presidernt.

t  . l
(l;1Ar any time a{'tel'an orcler has been issirecl pursuant io this Rule anci hc{i}re ther irccused is fuuncl guilt;,.
itr acquitted [:y'a court in the Statc ccncemccl. ther'I'rial Chamber may proprict motu or. at the rcquest of the
Prosecutor and upon having givern ter the autheirities oi'the State concemed the opporhlnil)i ti; lre hearci,
revoke tlle orcler and tnake a {brnal request for defblral w,ithin the terrns of Rule 10.lrs Re {'eral Request. para. I 14.
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8l ' Fcrllo$'ing the Kuv'esltimu 'and ,lifu.rbw*bo Ref'erral Chambers" the Clharnher consiclers this 

'

suggestion to be most suitable. It notes that the President of the 
'fribunal 

has requestecl that IU'I'R
I-egal Staff be appointed as interim rnouitclrs u'hile negotiations are ongoing r.vith the Afric,an
Cotntnission on Hutnan ancl Peoples' Rights {"ACHPR"), or. shol1l such discussiols prove
unsuccessful. arnolher organisation is appointed rnonitor together r.vith lClTR Legal Staff.lt!)'l'herefbre, 

the Chamber finds that sucli srrangernents should apply, ilzt,rt{zti,s mufandis:,to the case
of the Accnsecl. rvhen he is arrestecl and transferrecl to l{rvanda.

82. The Refbrral Cliamber recoguises and reiteraies the importance ol' the conriluecl
cooprration of Rn'auda r.r,ith this Trihunal.l20 It expects Rr.vantla to f:rcilitate and assist the
monitors in their rnonitoring activities.

I l .  1.4' l  r. i l tunal 's l , loniroring

83. The Charnlrer is ar'r'ar"e that there is no provision in the Transfer Larv thal 6,oulcl allaw for
monitnring of cases by an individual or bod.v appointecl by the llegistrar. I-{grvever, it hears in
nrind that l{ule I I &rs r'vas atnenclecl on I April 20l l ancl it nolv enables the Chamber to lequest
the Registrar to send cbservers to monitor proceedings. Therefore, Rwlrr6a has harci little tirne to
atnencl the Transfer Larv accordirrgly. The Chamber is lurther of the vielv that the nppointecl
monitor shall report to the President through the Registr:ar if there are irnpediments to fair tr-ial or
if'the:Le arises anv difficulty ;rccessing relevaut p*i*urts. lrroceeclings cx cleicurnepts ciuri'g the
proceeclings.

I 1.1.5 Residual A.{eclutni,Em',s },ktnittsring

84 Article 6 (4) of the Statute of the li.esiclual h,{echanisnr reacls as firlk:r.vs:'.'I'he lvlechanisnr
shall monitor the c'ases t'efbrred to national eourts b1,' thc ICTY" ICTR. ernd those refbrred in
accordance rvitli this Article. 'with the assistance of inieniational and regional orgapizations ancl
trodies.""l'he IC'l'R branch of the Resiciual l\'lechanism is schecluled to.omnr*nr*-lunctioning on
I July 2012.t) l

85' The Chamber cousiders that ef'l'ective rnonitoring rvoulcl lequire the monitoring to begin
Ii'om the date the case is transl'errecl tti the relevanl natirtnal authorif,"as stipulated her"ein. Thirs,
the Chamtrer notes that monitr:ring of this case if r"efenecl to Rwancla ra.crulipre-date the point ai
ra'hiclt the ltesidual N{echanisrn comes into operation ancl lvoulei .uniirr,r* ugilt1;rnrptecl
thereafler rvith proviso that the cotnpetence ol this Tr:ihunal rvill pass t' t1e Resicliral
Mechanisrn..

I 1.2 Revocation

86' The Chamlrer is rnincllirl ol' the revoc,ation mechrurism establishecj uncler ltule l l &ru.
Horvever, bearing in mind the clelavs ccca.sionecl by the translbr proceeclings, it must consider
that proceedings requesting revocatlon could be equally time-consurning. In aclditir:n, if a case

lte Sete T'he I>roser:utort'. Jetan [-fu,inkitvli,Case No. ICj"fR-01-?5Rl lbis, Dcrcision un the h,lonitoring Ar"rangenre'ts
for the'l 'r ial o{'Jean llu' inkindi in the Republic of Ru'ancla, 5 April 2012, Dispgsition.r?0 Rcl'eral Request. paras.7.t-g4: GoR Bricl'^ paras. I l: -12g.
' ' '  Urr i tcd Nat ions secur i iv  counci l  Resolut ion 1966 (2010)"  2 l  Decernber.20l0.

cl '?6

\/

Th, Pyosenia v. Lodi,sl{t,t idtagann,u, Case No. ICTR_9ti_g_til lbis Page 23



Decision on Prosecutor's Reqttest Jbr Referral , 
j 

, 

ar-.,, 

,t4u->
rvete revoked, l'urther tim* rvt'ruld be spent b5,'1lie parties al the Tribunal preparing ibr. trial. Even
if the reYocation is sought b3,'the Accused due to col:lcems regarcling his fair trial riehts. the clela-v
in proceedings rvould inevitably adversel,v irnpact his right to an expeclitious trial. With these
constraiuts in rnincl. the Relbrral Chambel will onl-v consider the revocalion rnechanisrn as ;r
remed-v of last resofl. Thus, while it does constitute a sateguard, it is not a panacea.

87. Ilaving said that. the Chamber is cogr:izarfithat the nature ancl imporlance of this cass
lvould reqrtire a great degree of cliligence on the ;:art of any person or agency charged lvith
nlonitoring. Such a monilor r.vould be in a pcsition" not only to provi{e accut.erte an4 up-tg-clate
data ou the cottduct of the proceedin-rs irr Rrvanda" but to supporl or investigate any application
far the revocation of a transfered case.

88. 
'I'he 

Clrarnber flnds that it is apprcpriate to request ther ltegistrar ro lirepare ancl finalise a
suitable agreement rvith legarcl to the arangements concerning mrltitoririg. The Chamber
requests the Registrar to rvork closel,v r.vith the rnonitors of this case ancl ter seek ftlrther
directions from the President if arrangcnrents f-or monitnring should prove ineffective.

12. CONCLUSION

89. Upan assessment of the submissions ol'1he paflies, ths Charnber has conclu,Jed lhat the
case 0t this Accused should he referred to the authorities of the Republic of Rrvanda f6r lris
prosecution belbre the conipeteut ti;rtianal corut firr charges broiglrt agailst liinr b.v* the
Prosecutclr in the Indictrnent.

90. This Clharnber tlotes that Rr,vanda has tnade rnaterial changes in its larvs apcl has ilclicated
its capacity and lvillingness to prcsecute cases tefbn'ecl by this'l'ribunal. lt also n$tes that three
othel l{eferral Charnbers cotrstittrted b,v this 

'I'ribunal 
have refbrrecl similar cases to lli.viurcla in

the plececling ntonths.l22 This gives ihe Referral Chaml:el confi<Jence that the cnse of the
:\ccused, if referred, rvill be prosecuted ccnsistenl rvith internnlionnll-v recognisecl l-air tr.ial
standards enslilined in the Statute of this 'I'ribunal 

and other human rights instruments. 'I'he
Relbrral Charnber is persuadecl to r:ef"er this case after receiving *rr*uu.*, that a robust
monitoling mechanistn rvill ensure that ;lry material violation o{ the lair trial rights 't this
;\ccused rvill be bror-rglit to the attention of the President of the Tribunal or the Presiclent erl. the
International Residual lv{echanism. as appropriate, fbrthr.r,ith so that renredial arction. includins
revocittiott, can be consiclered b,v fhis'l'ribunal" or if applicable" by the Resiclgal i\,iecha.1isni.

91' Beiirre par"ting 
"vith 

this l)ecision, the Cliamber"expresses its solemn hope that the
Republic of Ruanda. in accepting referrals fiorn this Tribunal. vvill actt"ralise in practice the
cotnrnitrnents it has marde abr:ut its goocl taith" capac:it-v anci r.villingness to enfbrce the highest
standarcls rif intelnaticlnal iustice ili the refbrred cases.

t21! Seet Krlishtrrrrr Re{'erral Decision; Sikt.btt'ttho Refbrual Decision; t.httittkincliRe {'erral l)ecision.
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I3. )ISPOSITION

FOR THE FT}REGOING REASONS, THE REFARRAL CHAMBER

tlUt{.SUAN'I'to }lule I I &is of rhe Rules:

GR,,|N'I'S the N,lotion:

ORIIERS the case of The Prosecutrst't'. Lsdis'la,s Ntaganzvrc (Case No. ICTIT-g6-g-Rllbis) t'
be relemed to the aulhorities of the Republic of Rr,vancla. so thal those a.uthorities should
fofihrvith refer the case to the I{igh Court of Rrvanda for an expeditious tr:ial;

OflCIARES that the rsfbn'al af this case shall not have the eifect of revoking the previous
Orclers ancl Decisions cf this 1'ribrural in this c;rse, inclurJing any protective rneasines fbr
rvitnesses previor:sly iinposecl ;

ORDERS the Prosecutiou lo hrurd over to the Plosecutor Gener;il of Rr.vancla. as soorl;rs ;:ossibleand no later than 30 days after this l)ecision has become final, the rnaterial supporting the
Inclictrnent against the Accused and all cther appropriate cviclentiary nlaterial in the posse*ssion
of the Prosecution;

REQUESTS Rtvaucla, upoll appreheusion ancJ arlest ut the Accusecl. to inti:rrn this Tribunal oi.
the Intemational Residual h'{echauism for Criminal Tribrurals rvithin 7 days, upon r.vhic}r the
difections contained in the 28 .iune l0l 1 Decision" as moclifiecl by tlre Appeals Clharnber's
rJecisiorr oll the Pt'osecutor's li"equest fbl iteferral to the ltepublic of li-nancla, issuecl in l,he
Proseuftor v" "Ietut (,hvinlrincli (Case Nu. iCTR-2001-75-Rt tnii;, ivill apply Tnurati,r m.utantlis;

REQUESTS lhvancla, that until such titne as the r\ccusecl is arrestecl or it receives nervs er:rd
confimation of his death. to provide the 

'l'ribtural 
or the Interrrational Resiclual l\,lechanism fbr:

C|iminal 
'I'r'ibunals 

r.vith quarterll,'repi:rts on eflbrts taken tci aplrrehenil hirn:

R$Q["][ISTS the l{egistt'ar. that r.vithin 30 clays of receir.,ing notice rhat the Accusecl h*s been
arrested, in order to allow for the trial in Rlvancla to begin, to alrrurge fcr the rnunitorilg
rneclranism as detennined suitable in The Prut,seuttrtr t,. "lertn {ht,inkindi, trib**oro" functional;

REQUASTS the Registrar to inforn: the Pr"esiclent to any lrur:dles in the inrplementati*n ancl
operation of the tnouitoring mechanisrn firr an1,' consequcntial guiclance oL orders:

NOTES that upcur the conclusion of'the rnancJate o{ the Tribunal" all obligatio,s of the parties.
the mouitors ancl Rr.va:rda rvill be subiect to the clirections of the litemiitional Residual
IV{echanisrn far {lriminal 'Il:ibunals; 

and

RHQUES'I'S the llresident to catmo ta be issued an Amenclecl Arrest Wanant, pursrant to tSrr
Prosecution's request" urging all ll4embet" St.r{es to provide their l'ullest coopel*ti.,* ancl
assistiurce in the apprehension of the;\ccused.

,9 h'tar, l0 I,

l2c t"

Page25.rWTh<, Pt'osecttt<tt't,. Lqdislas i\itagannra, Case No. ICTR-9(1-g-Rl lbis



Decision on Prosectttor's Request fttr Refen.al

Dr:ne in English. Arusha. B N{a1,'2012.

Mf]",rq- 
Seon Ki Palk V

Judge

d Nla1" 2012

I -'J r-. f
,  J  t  t i

i tr{.* '\-"/ |

Judge

I'h<: pi.,tstr:rtlitr y. l..7ycli,s'!ct Ntrltlair:t,t,,:t. C'ris* No. iC'['R.-g6*9-li I ] his l )aqe 26 of  26



GEI{ERAL INFORMA

IL TRAN$LATIOI.I STATUS oH THH FILIIII$ DATE o be com

ll|. TRAltsLATtoH pRroRtrtsATtoN (For officiar use oHL

Tffi&ruS&ffSSt$H SXffiHT
F$R FILIruG trF ff i&CUMFNTS WrTil #gWS

i1r ; r! j:i;+*trs*#Si&$&##1 ffiffi#lflrXffii4lti,:+!!l ..,: .. .

COURT TSANASETUf; HT $f; CTION
(4il. l7 of the Dircclive for the R*gistry)

: : : - 7

ttib Cha

TIOH o be completed by the Chambers / Fit i P

From:

To:
[_l Trial Chamber I fE frArctanrUer" tt

N. M. Dial lo R. N. Kouamoo
Trial Chamber l l l
C. K. Hometowu

L_J utrj, JLsD
P. Besnier

Ll Chamber l l

(names.)

OlC, JPU I LJ r. R Taron
C. K. Hometowu | (AppeatslTeam lV)

I'--:--------*--
l-J Defence iU-p;#ilio;;;"off';;

(nan'les) I tnaniesj

Appeals Chamber / The Hague
K. K. A. Afande
R. Muzigo-Morrison

Other: Referral Gharnber

A A
F h

ease Name:

D;iill**** lc-rn;ue;s;nr lnls
The Prosecutor vs. Ladislas UfAO*nlZWA Case Number:

No. of Pages: 37 (lncl. this
sheet)

Original Language: X Englisfr I French f, Kinyarwanda
Title of
Document:

Decision on Prose,c r\vquesI ror f{elerral

Classification Level:
I Ex Parte
il Strictty Confidentiat/ Under $eal
LJ Confidential
X puultc

I r.rnvr uocumenr I vpe: I S
n lrrdictnrent I Warrant f] Corresponoence -.Ssunrn$on frorn non_partres
X Decision n Affidavit I Notice of Appeai ,,, F suonr$ion rroir., pu,r,**
fl Disclosure I Order I Appeat Book ,.,ffd;;l,*H oun,"r",ruo
,p:ruq,pene?: ,,n lYpl?,l ,,,,,, H Book of Aurhoritiep-:?-h* i 

"

cMS SHALLtake necissarf affi, ,eevrrq, ,  s luwr |  |  Evdr urr  rU l r  i rns la l lon.  i : i
X riling Party hereby submits only the original, and will not submit any transtateo u$io,r.
f Reference material is provided in annex to facilitate translation. :lj
Target Language(s)
fJ English

fl Kinyarwanda

CMS SHALL NOT take any action

|andthe t rans |a tedvers ion for f i | ing ,as fo |Jows;

Translation
IT
In

CMS SHALL NOT take any aXion regaffi;'lranstation.
[J niting Party will be submitting the translated version{s) in due course in the foltowing language(s):
il Englisn il French I Kinyarwanoa

KINDLY FI!.L IN T}IE BoXEs BELovtT
The OTP is overseeing translation

The document is submitted for translation to:
fl fne Language Services Section af the ICTR / Arusha.
H th" Language Services $ection of the tCTR / The Hague.
[_J An accredited service far translation; see details belbw:

Name of contact person:
Name of service:
Address:
E-mai l l  Tet.  /  Fax:

LJ DEFENCE is overseeing translationl
The document is subnitted to an accredited service for
translation (fees wiil be submitted to DCDM$):
Name of contact per$on:
Name of service:
Address:
E-mai l  lTel .  lFax:

[f Required date:

fl Hearing ctate:
l-l Normal

COMMENT$

l*l Other deadtines


