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De.cisian on Prosecwor',s {lerluest frx' R*z.fen'al of the Case to llvt'intdcr 20 . lune l { }12

IrG{
4 /{)THE INTERIiATIOhiAL CRI&ITINAI, TRIfiUNAI, FOtrI RIVANT}A

SII'1'[NG as a Charnher ciesignated undel l{.ule ] I &i,s" ccmlrosed of .ludges V;tgn Joensen"
Presirling. Florence Rita.,\n'ey and Cbeldao {iustave Karn:

IiEING SnIS|lD OF the Prosecutor's Request of t h.la,v 2{i12 far the Ri:ferral ol the []ase of
1{,r.'andika,vo ("li"yanclika-vo" of "Accused") to lt',vanda Pursuirnt ki ltule I I &is of tlie ltules of-
Proceclule arrrl Evicienc,e ("Rules") ancl the subsecluent {ilings ol'parlies:

I:IEREI3Y IIACI|)IS the Request.

I. PRT}CEDURAI, HISTORI'

1. 
'I'he 

current anrended indictrnent ("lrrclictnrent") against R-vandika,vo was cc'trfinned on I
fula.v 2012.1 

'I'he 
Accus*cl lemains at l;uge.

l. The presenl matter began on 9 ll,{a.t, 2012, rvhen the l}rosecution lilect a rec;uest llrl the
referral of the case lcr Rwancla pursuant 1o Rule 11 &is of the Rules ("ll-elbrral Recyrest").'

3. {ln i I Ma"v 2012, the Registry appointcd Dr. Nelson ivlerinl'o as l}ut1' Counsel ("Dut-v
Couusel" cr "De{brrce") to represenl the interests af' the fugitive Accusecl in these relerr;il
proceedings.

4. On 2-1 Maiy 20i2" the Dut3,'Cc-runsel filed a motion r*iluesting an extensi*n of time ot-five
nronths l .<i f i le his r*sptinse ( ' ' lVlotion^'). i

5. On 24 h'Ia"v 2011" the Ch;lnber dxtellded the Dut_v Counsel's respc)llse tirne to firur iveeks
h'on tlie dale he el'lbctivel,v received llie lile.*

6. On 13 June 1012, the Duty Counsel filed a subruission infornring the Chamber that he
r:rpposecl the transfer.''

7. On 18.tune 2012,the l l l i :seculion f i led a re;: ly to the submissiun clf ' the Dut1, 'Counsel
1"Retrrly"';.r'

' I'rosecufar v-. Rt,andikin;o. Clase No. ICTI{-95-lE, Ex Parte Clonfidential ancl Uncler Sical Seconil Arnenclecl
Indictnrsnt, I l t la;. '  2012 ("lndictrnent").
'  Frosecutor t ' . I l ,rtnrl i l tr.n'o, f 'asc No. ICITIt--cJs-lE-Rl1rrs. ProsecLrtor' 's Rcqucsl {cr Desisnation af n Trirl
Charnber irnd ltequtsl {or the Rcf'erral of thc I'asc ol' Rviindiliayo to Rrvanda Pursuant to Rulc I t 1,'rs of thc
Tribunal's ltules ol Proceclurc and Et,iclenre" t h,{ay 2012 ("Rc}bn"al ltcclucsl").
J Prosetnlor v. Rvantlik"tv<i. Case No. ICITR-95-lF-Rll&r,r. Defence l\ ' totiou fbl Enlargerneni of Tinte for Fil ing r.rf
Def'ettce R.esponse to Prosecutr-'rt's Retiuest for Ret'enal ol the Case of d'harles Rl,anclikay,c ta Rrvanda. 23 fr4ay
2 $ 1 2 .
" Prttsetcutor v. R1'anclil'a1'o, C.'ase No. ICTR-i)S-lE-Rl l6r,s. Decision trn Duty Counsel's l4otion tol E-xtensian of
Tiuie. 24 it la1' 2012 l"Ertension of Tirne Decisicrn").
) Pr()sect!!ot'r'. Rv*aulik*r,'o. Case No. ICTR-95-lE-Rllltl.r', Defence's Respcrnse to Pli.'rsecutor's Reiluest for
Designation of a'll'ial Clhamber and Request fr:r Re{brral of the Case rif R1.'anclikay'o to R.u,;rnda Pursuant m }tule ll
bis of the 

'I 'r ibunai's 
Ru les of Procedrrre ancl l* ' idence, I i . lune ?0 | 2 i"Defen*e Subrn issir"rn";.

'l'he 
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Dei:i,ti<tn trrt Pt'rs</t:trlor's R.equesl .litr ReJ<:rr,tl u{the (.'tt,sl !rt Rwantlu ?0 . luue 20 i l

+1s2. APPLICABLE LA\'V

8. Rule 11 6is pennits a designated Tricrl Chamber to reler a case to a litate that has

iurisdiction over the climes of the accused and is *'illing encl adeqllatel-v prepared to accept such
it ca$e.7 Pricr to or:cleling refen'al, a'l'rial (lharnber nlust be sntisfiecl that thc accused rvill receive
a t'air trial in the corrrts of the Statri and that the cletrth penalt.v rvill not be irn;:osed or eiuricd out,o
In considering u,liether the accused tvill leceive.'r l"ail trial. the accused tnust lTe accorcled bl"ttre
State the rights set out in Article 2{i r,rl the ICl'l{ Statute."

t). 'l 'he 
designated'l'ri:r[ Chamber must also consider rvhether the State has a legal

liamer.vork th;it crirninalises the alleged conrluct of the accused and provides atr adequate penalty
structure.lt) The penalt,l' structr:re must provicle an appropriate punishment lbr the offbnces lbr
lr,hich the accusecl is.chatged, and conclitions of detention musl accord rvith intermationall5r
recognisecl standards. "

10. The final relbrral rlecisic)n is rvitirin the cliscretion of the Trial Ch*mtrer,l-' The
Prosecution bears the bu:rden of prloof to demonstrate lhat tlie conditions set oul irl Rule 1 1 6is
are met.l"i l'lorvever, the designated'l'ria] Charnber nray.'rely"on an-v orders ancl intbrmation it
reasonabl,v cleems necessar-v so long as the inlbrnration assists in cletelmining w'ltethet' tlre
proceedings firlknving the transler rvill be fair.r'l

3. .f titilsDtc't'toN

ll. 
'['lts 

Prosecuti*n submits that ltrvancla pcssesses ter:r'itorial, ptrsonal, materi;rl and
tetnl:ciraljurisdiction to prosecute R;,andilia,vo i:s lequired b,v Rule 1l &ls.') It relies upon a letter

" Prti,\€<:t.rlrtr" r'. R.vudikut;o" {.:ase No. I{-"I'R-95-l H-l{ I ll,r,i, Prosecrrtor's Reply {o I)efence's Respr:nse tcr
l:)rosecutor's Request fot Designation cf a 

'l'r'ial 
Chamber and Recluest for Retbrlal of the Cnse of Ry'andika1,'r: t<r

R rvandaPursuan t t r :Ru le  l l& r , so f rhe ' I ' r ' i buna l ' sRu leso fP rocee lu reanc lHv i i l ence .  l l l J r . r ne20 l2 { "Rep l v " ' ) ^
'Rule 

l l ,r i (A) of the lC'l 'R Rules o{'Procedurs ancl }: iviclence i '- lcl 'R Rules"}.
" lC1'R Rules, I L,r (C).
e Pro,seeulor t ' . ,. le*t {iv,inkiudi, Case No. IC'|R-O 1-75-ARll}r.r:, Dccisiol un tlrryinkincli 's Appeal Against the
Ref'erral o1'His Case to Rrvancla ancl ltelate'd ]\'lutions (AC), l6 Dccqmber 2011, para. 22 {'"Uwinkintli Appeal
Decisiorr"); ! 'rr.tsecr.tttLr v. .. lcan t.. itvittkitrdi. Case N+. IC1'R-O1-75-Rll&ls, Dccisiun on ProseicLrtur's Recluest for
Referral tir the l{epuirlic o1'Rrvanda (1'C), i{t Dccemher 10 ll^ parir. 17 {"{iv,inl;inrll ltci'errirl Decision"); Prosttcttttx'
v. \'us,su.l-trltut1;i1faer;. Case No. ICTII-g7-iti-{t1 l}rs. l]scision on Prosecutor's Request ibr Rel-en'al ol'thc Casc 1*
the Repubf ic o{'Rrvancla iAC), 28 lr.{a-v 200S, para.4 {"illunyalttr:i Appcal Dccision")"
t') Utt'inkindi Appeal l)ccision, para. 22; l..it'vit*indi Rc{erral lJccision, para. 1-5; Pr*se*rtrtr t,. Yttsx$'ll4ut*uka:i,
Clase No. ICTIT-S7-36-Rl 1br.! ' , l lecisiolt on the Proseuution's Appea} r\gainst l lccision on fteltral under Ruk ll
1'li (TC). 8 October 2008. para. 4.
" {,ry,inkitdi Appeal Decisicn. piira.2?; {.,twit*inJi I{ef'erral f}ccisi<u, para. l-5; tr'{tut1,uk,tzi Appeal Decision. para"
4 ,
1: I,/rr.'inkindi Reibrral l)ecisiort, para. l6l l{unluktt:iAppeal f)ecision, perra.5; Pro,yt:cutor v, illichae:l B,tgat'agu:a,
Case No. ICTR-05-86-ARl18is, Deeisiou ort Rule I 1 l lr.r Appeal (r\C),30 August 3006, pala. 9.
" Liy'inkincli Appeal f)ecision, para. 28.
'" Uv'inAitvli Refbrral Decision. para. 17' Ptoset:tt lt l 'r. Radrn'an,\tatrkoli i, Case No.
f)ecisiorr on Rule I I i':rs Ref'en'al (AC). I Septembel J005, para. 5{t ("Sranl;ovlci Appeal
Appeal Decision. pala. 28.
'' Referral Rerluest. paras. 23-25.

'/'he llro,:;ttcuror v. Rvundifun'o" L'ase No. lC'l'f{-9i- I F.-li I I lrr,i

W

lT -g {} -23 12 l - AR 1 I }ls,
Decision"); Uwinkindi
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Decision Dn flt'{i,st:c!,ttr)t",s Rttrprest frt. {l<z/'errsl of lh*:, t.'ase to Rrtuttdtr

fiom the {iovemnteut of ltrvanda dated 2tl Septernher ?0l t as
md readiness to prosecute RyiurclikaS,'<l lirr. lhe charged crimes.ri'

20 June l0 l2

L{?
prooi a1 lilvanda's rvillin$ness

12. The Indictment charges llie Accused pLtrslrant to Article 6 (l) of the Slatute rvilh
plaruring. instigating. ordering. committirig and otherr.vise aiding and abetting tlre planning,
pre;:aratiotr or executi<;n ol the crimes alleged." Article 6 (l) covers both principai petpetrators
iurcl accomplices. This mocle oI liabilit.v is lbuncl in Artieles 89-91 of'the Rr.vandan Penal Cocle,
.'\rticle 89 iclenlifies blrth principal per1retrirtors and acccimplices. ,,trticle 90 clefines the aulhor af
a crime as someone rvho has ex*cuted the crirne or has directly cooperated in its cr,rn:trnission.'l'he 

material eletnents of accomplice liabilitl.'are laicl out in;\rticle 91.r8'l'lrc Chamber t'inds that
these arlicles contain modes ol liabilitl 'that are adequate to cover the crim*s allegecl.li)

13. This Tribunal onh'has juriscliction over crimes that occurred belrveen I Januar.v ancl 3l
Decenrber 1994.2t) In referring a case, ttre Chamb*r rnust be certain tlrat an accusecl r.vill riot $e
cl:arged with crinters outsicle of' this period. In 2008, the Kartl'61yukiga ltef'erlal Chamber founc.l
that. althriugh the tetnpur;rl jurisdiction lbr domestic genocide trials extenclecl to 1990" Organic
Lar,v No. lll:A07 ot' 16 \'{arch 2007 concerning the T'rans{br of fla"ses to the Republic of Rwan<ia
flom the Intemational {lriminal 'li'ibunal 

ftrr Rr.r'ancla ancl lrrom Other Statcs ("'l'ransfer Lai,v'")
apFlopriatell'narrorvccl this.jurisdicticx in regard to c:lses transter:l'ecl tr3,'thc [{l'llt.?l 'l 'herefirre"

the Ch;irnber is satisliecl that the r\coused rvill onl3.,'be tried lirr those acts occuning in 1g!]"1.

14' The L'hamber obsert'es that the Inclictment fi:r1her alleges R,vanclika.vr,'s ;,articilizrticxr iu a
Joint crinrinal enterprise" a mode cf Iiabilit"v implicit in Article 6 t1) of tlre ICf R Staiute":2 

.l'he

Defbnce subnrits that ltu'anda cannot try the Accusecl for participation in a joint criminal
etrterprise because tlte concept \\'as 11ol t'ecr:gniseil b,v Rr.vanclal lgr.v at thc tinre that tle alleuecl
crimes lvere perpetrated."

l afg

)cutiol
ry ln
bod1.'

rpf rse
liaLgi

'u Relbral Rcquest" para. 15.
" Indictrnent, para, l.
r6 Ref'erlal Recluest, para. lT.
" See Ltv,inkiirr^ii Re{trral Decision^ para. l9; Prtssecu{or v. L,tJislas n-tagcmnt,a, Case No. ICTR-g6-9-Rllrir.
l]ecisitrtt on the Prosectttcr"s Rei[lest lbr Refbrral of'thc c]ase 1o the Republic o{'Rrvarrcla (Tcr). g h4av 2012, pan.
1.2 l" N t a ga nmr.'r.r f{.e{brrni l}ec i s i on").
''' 5'rr<, Statute Articles l. 7.
:t ['ro'tttt:utor,-. (]a,tS.tarr'l Kunl'ant!;igc" Case No. ICTR-2002-78-Rlllrr.r, Decision on pr.r--rsecutor,s Rei'rest for
Ref-erral to the Republic ot' Rrvanda 1'l'C'). 6 .lune 1008. para. 20 1,,1;u,rvu,.r7/,:igc l{ef-en.al Decision,.). Stre ulsrs"
Liv'inkitrrfi Ref'erral f)ecision. paras. 2{i-1 | : h-tugan;n'a Referral Decrision. par.a. 14.:2 lnd ictnrent, paras. l, 2t. '  -1.1, ?.6, 2 8-i 6. 3 8-*? t, 40-42. 47, 5 l -53.
-' Def"ence Subrnission. nala. 3.1.
' 1  -  - ,-  l {elenal l {equest,  paras. 1i}- .10.
-' Reti:rral Reclrrest, para. 29.
-"' Retbrriil Request, para. 30.
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fle'cisiott art {tt'os<'ctttLsr''s Rttclut'st.fhr Rt:.lbrrtt! aJ th<: ()rtlu to Ru,en.l6 li} Junc ?012

f rt7?
ry t - :

16. The De{bnce is correct in its assertion thar the Chamber has not yel determined lvhether:
ioint criminal enierprise Iialrilit-v is a ccncept recognised uncler Rr*-anclan lalv.27'l'he Charnber
first notes tlrat it is ttot uncorumon fcr the Prosecution to state at the comlneilcement or close of'
trial that it no lt.rnger rvishes 1o a<icluce cvi<ience on a specific chzrrge. nr;rking it uncertain
r,vhelher the:\ccused rvill ultirnatelv be ehalsed r.virh this lorm of liabilitr'.28

17' Regardless, the Charnber fincls that joint clinrinal enterprise rvns fir"rnl_v establishccl under
custotnar,v international larv b"v 1994, ancl tlrelefcle applicable in lLr,vandau courts uncler Arlicle
201 ol the Rtvanclan Constitution.2{'The Prosecution has therefbre rnet its br-rrelen tur<Jer Rule I I
&1,s.30 The Clharnbt-.r a.lso takes note of trrrevious Relerral f)ecisii:rns transibrring cases charging an
accused on a theory of .jcint criminal entcry)rise liabilit,v-.,' 'l ancl of cr*rrnparabl* provisionr i*th*
I{rv;rnclan Penal Code."

jt. A,LI,E{,;nD PROCIEDt.lRAt, l}Ef'ilCTS

18. 'I'hc. 
Defence sulrmits that the Relbrral Request cloes not include the full nalne of the

accrtsed, raising the.concern r.vhether thele is only une person ivith the natnc "it,vanclika,vo" in thc
rvhole of Rrvmcla.3i The l)el-ence tLu'rher alleges th;rt the Seconrl rlmenclecl Inclictmcnt rvas not
attached to the Prosecutor's Refbrral Reqr.rest.3a

19. 
'l 'he 

C'hamber finds these cr:mtcntions meritless. []irst. as explainecl b3,,' the Prosecution's
Reply. the Indictnteut adequatelv' address$s tlicr absence of'I{;,andika}'o"s first uarne,3-o anri to
dale, nLr pal"t)', inclucling the tlel'ence. has raised any allegation th:rt Charles R.val4ikay* is rrct
the indir,'idual describecl in detail in the Indiclment. Seconcl. the Seconcl z\mended lnrlictrnerrt

" l)ctbnce Submission, para. 42.
':t fsros€(:tttt]r v. Jean-Brrltliste (istete. Clase No. I{:TR-:000-6 1-T. Juclgenrent (T'C}, 3l fularch 2011. pr212. 4g1
Frttsttctfior t'. Ntagerrru el al.. C'ase Nc. lC;TI{-!9-..1.{i-A, Judgemeilt (r\C'). 7 Jul.v, 2006, paras. i,+6-150, l6:l
(cletennirtinl that it rna1" bc unlbir tr: cunvict an accuseti basecl on allegations thal lo klnger appiear ts be pursued Lr1,
the Proseculi ot't): Pros<:cttfut t,. .4rtg,ustin n-girab*fi,r,are. Cast No. IC.T'I{-99-54-T, Dcr:ision or: Dcl.cnce Motion {.cr'
J^uclqen10111 ofAcqui l ra l  (TC).  l4  ( ) r ; to lxr20l0^ paras.  l9-21.-' Sett Proset:utQr \'. .'lnth'ti Rr,v"trnakubtt, llase l.,lo. IC:TR-98-:14-AI{.72;\, Llecision on Ilterlocutor;- Appeal
Regalding Application on.Joint Crirninal Enterprise to the Crirne ot'( ienociiJe iAC'),2) OctoSer 200.1. para- O ii i t ing
Prttseuilor t,. [)uslttt Tadi(', lT-94-l-A. Judgerncnt iAf]), l5 . lu11. lg99. paras. 188. 190-t]1. lt3, ::0]. Set also.
Repl; ', parrrs. l9-13.
" Reply', pala. 2 l; Liu,inkin"ti Apr;leal Decision, pata.28.
'' The indictntettts in the liu'irkindi, Kanyontkigl antl Kate:gek.inttrna cases rvhere the Tr.ial Chamber gr.anterJ
referral requests. tt l l  of them inc,luded .ioint criminal enterprise as a nrotJe of l iabii i t l ' .  Uwir&irti i  l{efbrral Decisi*n;
K'un.t,arukigaR.elerralDecision;/}rtt 'grlcu|orv.I|drzs;httrneH*ti:gekllnruw,{)ase
on Prosectttt lr 's Requesf ibr the Refelrnl of the Case of klelphonse Hategekim*wr to Rrvant1a ('f("1). i9.hrne 200ti
("Hotegekintunrr Ret'erral Decision".;. 'l'he 

Appeals Chamher ilft-irnreri referral in all qases. Utr;inkirttli Appeal
Decision; l:1ros*:t:tttttt ' ,*. Kanl'aruAigc, Case No. lC'l 'R-2002-78-RIllu,r,, Decision txt the prosscuf'rr 's Appeal
Against Decision r:n Refbrt'al t- inder Rule l l lr is. 30 October'2008 ("r(r.*n'arukiga Appeal Decisi6n,'J: frrrse*ttrr"t,.
/ ldephonse flategeltirnaua^ Case No. lC'l 'R-00-i5[J-Rll l,r,r-. Decision on rhe lrrdsecgti,rrr 's Appeal Against Decision
on Re{tral l lnder Rulc I 1 l, ls iAC). -1 Decerrnbcr 2008.
ir Sse Ru,anclan Penal Cotlc. Arriclc,s 89-q l. : lJ I -t i3.
t' Def'e,rcrc Suhmission. para. fi"
t '  Del 'encc Subnr iss ion.  i raras.  7.  l  l .
r5 lnilictment^ para. l2;'Reply, 1:ara. $. See ttl,so, Pro,secutt'.tr r,. !*,andikuvi:r, (-'asc No. lC"f'R-9-i-ifi, fi.r t,arte and
Conlidential Suppletnentar'.v". Subrnissictts in tlte N'lafter ul 'the Prosecutor' 's Request fb; Leave to Filc an Arncnded
hrdictrncnt. ,5 Apli l 2i)11. nar-as. 6-7.

'l-ltt 
Pt'or",t'tt!or v-. Rl,ttntlikul'o, d'nsc Nc. ICITI{-95- 1F,-lq^ I l r/r Page 6 o{'2[i



Llec:i'ion on Prosecutor's lleqttest /bt' fleferral ol rlu cuse to Rwctnr/a 20. lune 201?

1rQ2
I t -

lvils sert'ed upou the Del'errce on}3,' one da,v altel the Relenal Requesl.i'" T-1e Ddl,ence
acknor.l'ledges its receipt of the materials on lB \,la,v 201?. rvithout anr.,,.niention of the nrissing
lnclictrnent'tt7 More impoltantly. ths Chambel grantecl the Deferlce an ertension of fbrr l'eeks
{iorn the date ol receipt to Iile its response."ts The Chamber oonsiclers this extension ol tirne to
cure anv allegecl procedural irregularities.

5. ALLEGEI} VIOLATION OF INT'ERNA'I"IONAL LAIV

?4. The Del'ence subrnits that Ryanilikal,o is allegecl to h;rve been a senior. le;rder. errrd is
therefare sutrject tei the iur:iscliction of tire R*sidLral fulechanis6r unclel Security C*uncil
Resolution 1966 rvhich gives the l\'lechanism the ar"rthotii5..'to prcsecute the'.lilost senior
leaelet's"'3q 'l'he 

Inclictrneni allegations place the Accusecl anrong thi: leaclers of the attlcks iu
Kibu-ve 1:refbclure. and he is c,harged jointl;, rvilh the nrost seniclr authorities in the lirefbctr-lre..'i,

21. The Charnber cloes nert consicler" Ryanelika,r,,o tc have been one of the ,,rnost seniar
leaders" during the Rrvandan genocide. As the Prosecutic'rn points out in its t1eplv, the Charnber
must consicler the gravity of the,oflbnces chiugecl r;ithet' than tlre gr3vity,' of tlre rvhole of tho
alleged joint crirninal entetprise.'rl Furthermore. the cr:nrmerncl of otl:ers on a lilcal level cloes not
suflice 1o quali11, a person as a "leacler'" ['or lJre pLrrpcses ci'Rule 1l lrl,s.'I2

22. A consicletation nf other refbrral cases clelnonsfrates that" if the IC'I'R rvere only pernrittecl
tci transfbr "iuterntedi{rte $r lorver rankecl" ol not '-the nrost senior learlers"" this c;ise rvouliJ be
appropriate fbr tr;insl'er.{'l The Iniiictmell alleges that t{-1,anr1ilia.vo tvas a business rnan r.vhc
orvnecl ancl rnn a restaurant and brick lirctorl, in l\,lubuga setleur.;ind rvas the ,,righl hancl m$n,'
to Vincent Rutaganira" the {.'ortseiller ancl "n}{}st senior authnrity"' in the ,sorttnr,ru..4i ln
cotnparison, positiotts that lrav'c b*cn consiclerei{ too senior fiir lefbrral at the International
Criniinal Tribunal li:r the lilrmer Yirgosl;rvia ("ICTY") h;rr,,e inclu<JecJ the mi:s{ s*nior militar_v
commander r:f the i\rm3'' of Bosnia and llerzeqovina. a lal stretcli lrom a rr:slaurant arid l'aclor:v

" Reply. para. 9.
'" Extension of Time Decision. rara. -j.3i Extension of'Time Decision. uar.a. g.
' "  

Defence Subrrr iss ion.  peras.  1t i -3J.
' ' , '  Def'ence Subrnission. prrl. 3 L'' Repl,o", para. 18; Pro'cet:utrlr v. ?-ellko it!<:j,skit'. ['ase Nr.). ll'-02-6i-ARll&r.r."1, Decision on prOsecufr:r's l4stir:n
firr Reien al of {lase Pu rsuant to Rr.rle I I /,r,r,, 20 J u li; 2005. para. J4.a.?. Ptos,ecutor v. l-iolktt ,lrtrtkt,t'i,.'. Clse Nr:. t"r'-lti :-: :'-.,rnir iur, Decision cxr Rule I lir,i. iietbrral (AC), l5
Ntrvernber l0{}5. para. l9 i.,Jankovic Appeal Decisiein'.).' . Fot'exatnll les of accused persons wh0se status did not preclude transfbr. ,ye<: Jattkor,, it Appeal Decision, paras.4,
1 l '  19. l0 (a sirb-corrrtrrandet of the nril i tarl"police and one of the main paranril i tar.v leaders'in Fod*J; pros*z cut{tr y.
sut'Q 1'ttd{},-ic, case No. I ' l '-9,a-2-\l l-ARl1/ls. 1 & {. 'ase No. t ' l '-g7-l5i 1-ARl Ibr^s.2. I jccisicin on savo ,I.*dr,rvii,s
.Appeal Agitinst Dccisicxrs on Rel'en.al Lrniicr Rule ll llls (Ai..),;l Septembcr 2006, paras. g. 17_22 (a prisr:n
administratcrt'\; {'ntsec'utur t. t''asko [itthi(i{, Case Nu. Il'-00-41-ARl lbi;.1. l.]ercision ,-,ri Appeat Against Decisiorr
orrRt fet r i r l  undcrRule l l l , ls (AC), . : l  . lu lv l0Q6.par .a.3(acommani lcro{ .arr r i l i tarypol iccbai ra l ion i :  f , rosec:uter t , .
?-cilAu lvlejali id, Case No' II-02-fi-{-ARll}is.l^ i lecision cn.foint l)efencrr App,:al Against Dercisi6n on Refcral
uncier Rule lrbis, T April 200ti. paras^ .i, '1" l8*:6 (l irur l losnian Serb authrxit ics i i irt ive6 in a j6int criminal
enterprisq in t 'va dctcntion carnps); ,st., itkuvil Appeal Decisiol, para. "1 (a solclier).' 'r 

Indictrnent, paras. l3-14.

The, Prose cui<tr v. Rvauclikdyn, Case No. ICTR-95- I E-R I I bi,r Page 7 of20
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olonef.4i Oonsequetttlv" the Defence 's position that l{,vanclika-v-o's $tatus pr:ecluclcs tr;urstJr is'
baseless.

6. }'AII{. T'ITIAL RIGH'I'S

6.I Presumption of lrutocence

23. The Prcsecution subtnits that Rlvtrnda has rnacle presLrmption of innocence part ol' its
stattttor-v criminal lar.r,. lt points to A{icle 13 (2) of the ]'ransfbr l.,ar.r', Arlicle I9 of Rrvanda's
Ccrnstitutir:n ancl Article 44 (2) r:f ll.rvanda's Clocle of Climilial Pr'oceclure ("1{CCP";.16 'I'he

Defbncc notes thirt presr-xnpticn of innoc,ence is a generallv accepteci part o1'm accused's lair
tlial rights, and cloes not clispute that the presumplion is part erf Rrvanclan lar,r,.4?

21. In 2007. the ljnited Nations I:lurnan l{"ights committee ("}.trRC") issuecl its cieneral
Comtnent No. 32 on Article 14 of the International Ccx'euaut on {livil and Political ltights
C'ICCPR"). lvhich concenls tlie right to equality beicre courls ancl to a fair trial. On the issue ot'
presumption al iunocence, the Gi:neral Conunent slates: "fi lt is a duty lbr all public authodties to
refiain frour pre.iudging a trial. e.g.b].'alrstaining lrom rnaking public slatements affirn:ing the
guilt of tlre acicuiecl.:'{8-

25. Article 19 ol'the Constitution of Rn'anda provicles th;rt every accusecj pdrson "sh;rll be
presumecl iruocent until his ot'her guilt has been cernclusiveiy proven in acctuclance rvilh the larv
in a public and fuir ltearirtg 1...J."'*"'l 'his provision is in conformit;r rvith several hrunau r.ights
treaties to ri,-hich l{rvanda is a pan1,', namelv, Article 11 (2) of the lccPll. "l'he iirct that tlris
principle is reiteratecl in ",\r.ticl e 44 (,2) of the RCCI) and ;\rticle 13 e) of rhe Tr.anslbr Larv
indicates lhat presumplion cf innocrnce clearl3" {brms part af Rrvanda's statutcir5; larv.

$.2 Non jlis ln {dent

26' It is unclispr"rtscl that Ry'andika5,'o has been previously convtcte<1 in absenria i1 fi4c;rsit
proceedings in Rrvanda. Hrxvever. tlie Prerseculion suhrnils th;rt, pursuani to Artisle g3 cl the
Gacaca l,ar.v, tlre (iacaca Llour:t ot' Appeal has nullified the Accused's cr]fir,ictir-rns by the lorver
{iacaca cotlrts on the b:isis that they contr;rvenecl Article 2 of' the 

'I*ransfbr 
Lai.v" anrl" b'

e.xtettsiott. the Tr:ihunal's lrrirnacl.' pursr-lant to Ar"ticle I il) ilJ'the ICTR S*r:ute.5" T'6e Dc{bnce
responcls thal the nulli{icatiott proceclure did ncl trring the case uncler th* auspices of'Article 9 {2)
(a) and (b) of tlre tCll'R Statute ol Article ? (l) (a) and (b) of ihe tl*siclual N.{echanisrn" ancl thiit

"'t For cxatnples of positions consitlerecl too senior iirr re{tral al the ICTY" ,)ee l.}r0set.ntor y. Rtrsitn Derllj. Case No.
IT-il4-83-PT, l)ecisiort an N4otiott {br Rel'cral of Clasc Pur"suant to Rule l l  &i.r {TCt). 9 Jgly ?{)07" ;raras. I l, 2B-26
i thctnostseniorcolntnanderof the.Ar tn l 'o l 'Bosniaancl l : lerzegovinal ;Ptoseut t<, r t , .  Drngr t tn i r ] . , l i l iset , i i .Case No.
IT-t)8-19/ I -PT, Decision on Ref'erra I of {'ase Put'suant to lt.ule I | /,rr,r {TC;. I Jul1, 2{i{)5, paras. 2 | -2 j 1a c*r*rnander
rvlto was cne rirnk beloiv the highest trrilitary corumander).
"o Referlal Request, para. 44.
"' Detbnce Subrnission. pala. 5{).
'u Llritetl Nations Ilrrrrian Rights Comrnittee, {ienel'al Comment No. 3?: .Article l4 Right to Eqgalitv Befbre Clourts
and Tlibunals and to Fair Trial. { 'CPR'GCll2, 23 z\ugLrst 2007, para. 30 ("General { 'c,nin:enr No. 32.).'u Retbnal Reqrrest, p;rra.44. St:e ulso. Consfitution of Ru,aniJa. Article 19.
"' Relbrral Request. paras. l(r- 1 7.

'l'he 
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the nullificatir:n of'tltc convictions se lr,'ed to vacate the .iuclgenients or1 julisclictioridl grouncls
ot t ly .5 l

27. In its Repl1". the Prosecution contencls thzrt each R.efbrrai Clharnber that has been
confi"onted r.vith au identical situation has held that trial ot'the referred case rvould not r.'iolate thc
principlc- of non his in iclem.s2 

'l'he 
Prasecution furthor notes that the referral of tlris case is uot

barred by an,v provision of the Resiclnal h,{echanisrn Statule trecause thal Statr"rte is inapplicable
before I Jul l , '2012.51

28. Arlicle 14 t7) of the tc{ll}R states that "[r:lo rne s]rall be tr:ied or punished again ftrr an
oflbttce firl r,i'hich he has been finall,v convicted or acquitteci in acci:rclancer u'ith the lalv aud
penal proceclure of each clruntr-v." Article 9 o1 the ICTR Statute embi:clies this principle.

:9. The Hr:uran Rights Cornmiltee {'"HRC") liener:a.l Clmment Nc. 32 on Article 14 of the
ICCPR states that "'ftlhe prr:hibition fagainst dr-ruble jeopard;,1 is not at issue if a higher court
quashes a conviction and orders a retrial.'*'*

30. The Charuber, ibllcirving settled precedent. finds thnt the invaliclation of'the Accr-:secl's
convictious b"v the Gacaca {}:ufl of Appeals, n higher couft, lneans tha.t a trial oi the :\ccusecl
before Rr.vanda's l:ligh Court or Suprenre Court u'onld not violate th* pr:inciple nt non bis in
idem.ss Likeivise. the Chmr:ber is uot satisfiecl that these pricr convictions, rvhich have since
been vacated, uuclermine the Accused's presunlprion i:f innocellcd as it relales to a prospcctive
trial in Rwanda" or the independence ancl creclibilit,v of the Rrvandan jLrctriciai s3.,st*m.

6.3 l]xtradition Cases

31. The Prosecutir:n higlilights several recent cases in rvhich internatitxrai courls such ils the
European Court of Hutnan Rights and the coufis of States such as Norrvrw, Carracla and France
lrave concluded that fair tlial standards are obscrved in Rrvandan courts" thus "reco gnizing
l{rvanda"s capacit.r' auci conrmittneni to cnsuling that the accusr:cl in an_v lef'*rrecl casc \,vill r.eccive
a la l l ' tner l .  "

32. The Chamtrer uotes lirat a leasoned anal3,'sis of trvo rrl these cases has alreacl_.v been
prr:vided in the K*vi,henta Refelral Decision {2tJl2) ancl the ,gikubu,uho lleferral Decisir:rn.57
I\'1ot'eover. tlie Clrarnher ccusiclers that the l'r'euch and {lanaclian cases nrelelv sele to bolster the

t' flcl'ence. Subrnission, paras. 22, 2 -i.
5 :  l {eply ' ,  paras.  l?-13.
" Repl-v, pala. 15.
' '  ( ieneral Corntnenl No. 32, para. 5{i.
55 Ljtvinl;ittr{i Re{erral Rcquest, pams. 29^ -10, l5; K.u.t,isl.tenr* ltefbrral Request (:0 l?), par-as. Zfi-12; ivtag,tn:tra
Ref"erral Request, paras. i8-2 l; Pr<tst,ct.ttot'v. Bernru'd l:ftrn.t,ttgishan, Case Nr:" IC'TR-20[15-89-Rl ll,r,r, Deciiion ou
the Prosecutor's Request tol Refen'al r.rf the Case to the Republic of Rrvanda (TC;. 6 .lune f0 12, rrar*s. 5g-6tl
(" t14t r t tt;.t g is hori Reien'al Decis ion" ;.56 Reten'al Request, paras. 4-9. Sett rr/-tr,t, Repl1,', para. 24.
'' The rKnluiriema and Sikuhw'rtho Referral Chambers discussecl !{{)lfi i\iorrvqv v. Clwrle,s Bttntktrtt, ancl Ahontgezt: ,-.
Sv'eclt:n..ltrdgemenf, European Ccurt of l luntarr Rights.27 October20 Il..!ser Ksj.. ish<,ma Refer.ral Decision {2011,y.
paras '39-30l f>t0 ' \€<: t . t ! t l t ' t , , { . ' ,hur les,Sih]bv,a l l0 'Case} ' ' io . l [1 . l t -9 .5. lD-Rl i l : l . '
lor lleferral tif the {liise to tlte liepr-rhlic of Rvviincl;r,26 )\,larch 20 12" paras. 27-28 {"Sikubvr'*}4 Ret}rr.;:l Decision").

'l'he 
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/r?ciurL)  t
Prosecution's aLguntenl ccncerning the gro^r"ving corrliclence of the intemational ctrfnmunitv in
Rr.vanda's ability to guarantee a fuir trial,"-n anel rccalls that this'li^ibunal is not bound to the
decisions r:f natiitnal .jurisdictions: thns" it does not deem irn in-cleptlr analysis tif these two cases
to be necessar,v. Holvever. the Chamber tahes note of'this seeming '"trend" thi:t ma_v be seen in
lfcent iuteruational and nalional decisions, a trend that rvould appear tc be contrar3., 1o .the
Defence's general allegations regarding the persistent violatious of human rights in Rwancla.)'

6.4 l)enalt1.' Strucrurc

33. The Prosecution conteuds thal an3,' previotrs concerns regarding Rwanda's penalt,v
structure. such as the inqrosition r:l'the ileath penalty. lrave been resr:lved by' Rrvanda's Aholition
of the llearh Per:alt1'' l,ar.v {Organic l.,arv No. -l112007 oi'25 Jr"rly 2l,lg7l,.04'i'he l}efbnce cloes nor
ra i se an,r' tl lrj ecti trns.

34. Although nol e.yprf,ssl-v stated in Rule II bi,c. the jurisprLrclence of tLis TribLrnal and lhe
IC'I'Y: has estal'rlished that the State to rvliich a case is rcfblred must provide an approlrrizrte
punishrnent tbr the ofl'ences r.vith rvhich ar1 accused is chalgecl.t'r 'l'he 

C'harnber is satisfreci tirat
Rr.vauda's fecent legislative clranges have addressecl ccncelns voiced b-v this Tribunai in earlier
Re f en'al I)ecisions."'

6.5 Conditions ol Detention

35. Concerning the specific detetrtion facilities that w'ill accontmoclate all cases lrans{er:recl
liorn the l['TR-ll4panga ancl lfigali prisons-lhe Prosecution submits that the facililies meel
internatiottal standarcls."' It cr:ntends that Ru'anda's'l'rans r l,ar.v provicles fuilher assurance that
such conditions of cletention rvill be rnaintainecl, as it allorvs fi,rr cortirnrecl ins;rections ancl
conlidential reports Lr1" tlie Intsrnational Red Crtss or an observer aptrrointecl b_v the ICT'R.6'l

36. The l)el'ence does not prolfer" arr.v evielence to the conlrary. anl-v hea.rsay, inclueline a
letter from Leon h4ugesera's faniil,v. regardirrg thc prison conditions of )\,hrgeser;r in Rr.vanda.65'l'he 

Ilefbnce also gen*rall,v relies on a l-lurnan l{ights Wafch rcport r:egarclinu rhe l{.rvanclan
Governlnent's allegccl iutolelance tor,viuds human lights organizaticlns in sripport oi'its assertiun
that there are "persistent violations of human rights in Rwanda."'"t' The f)efence neglects to
mention that this report specificall-v rnentions l"jrvinlcindi"s transfer to Rn'ancla, anil erpresses ilo
conoenls regarciir:g this transfbr. I\'forerx,er, as tlre llrcsecuticln highliglrts in its ltepl,r', the report

5s Referral Recluest. ptras. 8-9.
"' Defence Submissicn, paras. -57-60.
"u Referral Request. para. i3.
"t lt'roseclttrst'v. Stttnkrtvic, Case Nr-r. I]'-S5-:3/2-PT. Decision ofl Re{u"ral o{
)405 Bttgaraga:u A,ppeal Dccision. para. 9.
"' See Uv'inkirrli Re,fc,n"al Der:ision^ parii. 49: Kul,isherna Refern-al Dccisiurr
Decision^ lrat'a. 41 .
or Rcferral Reiluest, paras. . i6. 38.
"'n Rck'ral Recluest. para. .'|0.
"' t)cltnce Subrnission, pcu'as. 64-65. Sce also^ I{epl;.', praras. lg--?7.
"" Delbnce Submissicrn, paras. 57-ti0.

'l"he 
Prose'uru' v. Rv-atulikr;u-o. Case No. !CTlt-95- l E-R I I &is
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begins lvith the conclusion that "f1rlrr:gross conrinucc] in lhvancla in 201l," ancl
nlelltitln of tair tlial righls in the High Court cr Supreme Court of'Rr.vancia.67

20 . lune l0 l2

88

37. The ci"rnclitions erl'detenlion speak trl lhe {ainiess of a counlrv's climinal justice s}.stem.
and must []e in accord ra'ith internationallv reccgnisecl stanclards.bs Rvvancla's ].ransfer Lalvl states
that an1'' person transfi:rred finm tlris ]'ribunal to l{rvanda shall her cletainecl in accordance lvith
the rninimum statrclalds of rletention. as ad*piecl b.v the lJnited Nations General Asserniily
Resolution 43,173. This lar.r, also ailorvs the ICRC or n monitor appointed b-v this Tribunal to
suhmit a contidential repofi to the Rrvanclan l\,linister rf'Justice ancl the ICll'R. President.6e

38. 
'l 'he 

Charnber ttotes that aclequate conditions afe guaranteerJ b,v the 
'l'ransfcr 

{,s1r,, iulcl
expects that the ntonilot'ing mechanism rvill conduct t'egul;n' r'isits tri ensllre that }oth the
detenticn conditions ancl the trealrnent of tlie r\ccusecl" it the referral recluesl is grantecl. are
satisfactor)'" and tltat the nrotiitors rvill irnmediatel)'' reporl an.)'collcerns to the Presiclent of the'l'riLrunal 

or of tlte lntertiational ll.esiclual ll'lechanisrn" a:i allproltliate. 
't'he 

Chamber.believes tlat
this should alleviate the l-)ei'ence's cr,ucerns regar<ling the n:istreatrnent ol'prisoners. T'he
Chamber also reitela.tes the contention in the Prosecution's Repl"v that N4ugeseril's case, although
snt{ect to Rrvanda's "l'ransfbr Larv, lt'ils uot sub.ject to t]rc aclclitiana] conclitigns for monitoriirg
irnd revocittion applicabl* tr: ciises refcrred bt'' this'l'rihunal uncler tiule I t hi,s.''i

6.6 Availabilitl,' and llrotection ot' Witnesses

39. 'I'he 
Prosecution subnrits that issues relating to \,vitness availabilit-v ancl protection flourcl

in;rrevious }tule I I 1ris Decisions have adequatel,v been adclressecl b,v l{.rvancla.?l Specifically, tlre
Prosecution points orlt tha't i\rticle 13 of' lhe Ti'ansJbr Lalv has been ameniiecl to incl'cje
imrnunit,v fur an-vthing said or done in the course of a trial. save for those actions or statements
r.vhich amolult to conternpt erf'c1ruft arn#or perlur.rv.72 Article 14 pror,,icles that an5.,.rvitness coming
fioln outside oi l{lvattcla to t*sti$' in a ref"ol'red case slrall not be sub.jcct to "srarch, seizures"
arrest or detetrtion during their testirnon-v iurd their: travel to ancl lfunr l.he trizrls."73

40. The Ploseculion lurther coutencls that previolls concerns regarcling the laot thal the onl,v
lvitness protection progranl was fun b3.. the Prosecutor's r:ffice have lteen acldr*sseil b_v the

o' Rcpf l', paras.24-25^ 27.
' 'u (- 'txtclit ions ol'cletcntiun in a national "lurisdiction, rvhethcr pfc- or 1:ost*conviction" is a mafter t lrat touches upgp
the lairness o{'t l tat jurisdiction's crirninii l  justice s-vstenr and is an incluir;, '  squarely. rvilhin the RcJbrral Chanrber's
tnandatc. 'Stankoti{ A;rpcal Decisisn, para. 34. These internationall-v recogniseil stllclarcis incluclc: ii) Freedorn fionr
torttlre" or eruel, inhulttan or clegraclifig tr0atnieill or punishrrrent i1s eontailied in Ar"ticle 5. t.ifiive.rsal Dec]aration o{,
I lurnan [{ights; Article 7" ICI{'PR; .,X.rticle 5" Aii ican Charlcr on Ilurnan nncl Pecples' Rights (,,ACtrl{plt"i; Articlc
l6 (11^ Conventiort Agatinsl Torture ancl otltcr Cruel, Inhurnln" or Degra<iing Treatrnent or"punislurreli; principle 6
oi'the Bocll"i:f Principles for t lre Protectiort of'r\ l l  Persons l. lnticr Anv Forrn of f)eterrtign ar lrnprisoprnent l i l f6;
i '"Bocl1, of Principles"): and (i i.} all persoti clepril 'ed of their l iberl;- shall be treatecl r.r, ith hgrnanitl,.ancl respect tor t lre
inherenl digrrit l 'of the huurrrrr l lerson as courained in Ar.ticle l0 (l), I{ '{,pR: Article 5" AChl.lpR; an,l princirrle I of
the B<rdt '  o f  Pr inc in les.
t'n Transier Lalv, Article l-1.
?o Replv, parc.29.
" Referual Request, para.46.
' '  

Refbn'al Requesr, paras.46-47.
''' Refen';il Request, pala. .:17 (citing tr: Article l4 crf the'l'ransfer l,aw).

'l'he 
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creation ot' the Witness Prol.ection Linit ("WPL]") under tire uiutharit,v o1' the ju<liciar-v.7a
According to the Prosecutor, tlte inimediate activation of this urrit rvas orclered by R.,vanda's
Chief .lustice L4lon the'l'r'ibunal's clecision to trausfbl lir.vinkindi's case to l{rvancia.75

41. iu its sr"rbtnission" the Det'elce generall.v slreculates that. rvithout citing any evidence. the
Prosecution did nct ciemonstrate that Rr.vanda rvill coopera.te in lhe protection of clefbnce
r.r'itncsses.76

4?. In assessittg the availahility of, and;rrotection af"tordecl io, r.vitnesses. this {lli;ilnber must
assess the likelihocd that. il his case rvere llansf'erred to l{.rvancla, the Ascused ra,ill be able tcr
"obtain the attendauce ancl exaruinalion of r.vitnesses on his cr her: behali' uncler the snme
conditions as n'itrresses against him or her."'77 In the prcscut case, the Chanrber recalls that the
pt'evious l{ule 11 &i.r applications befblc this 

'l'ribunal 
that r.vere clenied reliecl upon findings that

"r,vitnesses in ltrvancla rna.v Lre r"rnrvilling to testil-v lbr the defbnce <l-:e to their feal that thelr rnaS;
lace serious consequences. inclucling prosecr:tion" lJrreals" harassmenl" torlure" nrrest or even
t'nufrJer."78

43. Since the Kanvcutkiga Appeals Decision. Itrvancia has shor.r,n itself- u,,illing ancl able to
amend its lar.vs to address these concet'ns. The amendrnent of'Article LI af the Tlansfcr Larv to
inclucle inununit.v 1'or staternents maEle l'r,v-. ri,itnesses sl trini as lvell a.s 1he imprcvernenl in the
operation of the lLlvand;r Victilns and Witness Support lJnit ("VWSU" or "WVSU"') ancl the
establishrnent of the WPIJ ar:e significant steps towarcls allal,'ing r,vitnessos' fears.

44. Should a rvittress lesiding abroad be uni.villing to travel to ltlvancla to testify. the 200g
amendmenl ta Alticle 1:l of the Translbr L.arv presents lhree rnore r.r,a-vs in a.ilditiern to prr.rvitiing
t'ivl r:oce eestintony, that r.vitnesses may give eviclencc to the lelevant I-ligh Court in Ru,ancla"'l'ltey 

ma,v provid* lestilnon.v via depositir:n in l{.r.r'anda" r'ia vicleo-link taken befirre 1juclge at
tliai ol in a lirreign j urisdiction or via a .juclge sitting in a lbleign jurisdiction.Ti)

45" Rule l1 lrir (D) (ii) provides lhat the Reler:ral Chamber may or<ler existing tr'rrotective
measures firr certain u'itnesscs or victinrs to renain in force. In addition" in the event of ref-erral,
external monitors rvould oversee these prr:tr.ction progfanitnes. 'l'hr: 

ltef'erral Cjhamfuer r.vr:ulcl
expect the ICTR appoiltecl monitors to legllarlv meet with dr'lbnce counsel ancl WPl.l and
aclclress ony concelns in theil regular reports tr this Tribunal" Tlie t-lhamber is of ihe r:rpilion that
tlre issue of- protective lneaslu'es trrr def'ence rvitnesses is yx,imrt .fhcie guaranteed: and th*
Def-ence has prof}'ereci no evirJence tr: the contrar,v rvitlr reg;ud to this specif'ic Accusecl.

6.7 Gencxride Ieleeilouv

46. Article 1-3 of Rr,varnda's constitutiarl states that "[r]*r'isionism, negationisnr ancl

_o Rctcn'al Reqr"rest^ pat"as. 5 l. 5.1.
' Rctin'al Requcst^ pal'a. -5"1.
""De{ence Suhrlission. para. 70.
'7 

Arlicle 20 (a) (e) of the Srarure.
73 

{iv,lnkiudi Re{bral Dccision. pirra.
Decision, para. 38.
"'Itcl'erral Request,

100 tciting ta Kanl,trntkigu Appeal Dccisi<x. para^ j31; i\tug,.tnntq Ref'crral

para" ti7 (citinu to Anrsrrcled Transler Larv, :\r-ticle l:l bls).
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trivialisation of genocide are punishtrble by the Law." The Cienocicle ldealog-v Larv 6f 2008
further defines the crime of genocicle id*ology, its characteristics. sontencing alicl p*nalties"s{i

47. In the recent L{unj;ttgfulzr;ri le{brral pt'oceedings, the (iovert:nient r:f l{rvancla statecl that
nller the (.lv,inkindi Rel'erral Decision, the r;mge ol'sentences I'rrr those c*nvictecl oi genocicle
icleologrv has been reducecl as pafi r:f an overhaul of tire Penal {)66*"s1 The Covernnlent fiuther
explained that it aitns to tuidertal<e amenclments to thi] 1008 {ienocide ldeologr. Lar".82

48. 
'['he 

Prosecutir;n" rel,ving on Article l3 of'the 
'l'rnnsf"er 

l,arv iurd llr.v;indii's ef'krrts tr:
atnenrl the Penal Code, submils that rvitnesses ale prr:tectecl tbl tire crime ol'genocicle iileolog,v.83
There is uo reason to believe Rrvanda's jucliciarv rvill abdicitte its responsibility ta f,rirl.v and
inrpart ial l t ,  interlrret the larvs.s{

49. 'l'he 
Defbnce contends that tlrese arnenclmeuts. assunring thc1,' zire even adripteil. rna,v he

limiteil.ss Furthertnore. the Defbnce submits that there is no rva3.,' to :lssess rhe impacr of tirese
amendments in respect to cases r,vhich have already,' been transl''errec1"8t' ancl that the Prosecuticn
has failed to demonstrate that the detence tearn of the transterred cases n'illbe protected asainst
the application of this larv.37

50. The Charnb*r notes that the criminalisation t-rt'genocide ideclog_v has been crxrsistently
raised as nn alleged tranier to lhir trial in Rrvancla because of the feal of prosecutian it creates 1'or
pr:tentiai r.r'itnesses.$o l'-lor.r'ever. the Clhamher consiclers Article l3 of'the'l'ransf'er l.,alv, sub.iect tcr
tlre cortditii-rns cliscussecl in the receut I'lun.t;agislul'i l{elen'al l)ecision, aelequate to protect
rvitttesses who tna,v testit.v in ,the prcsenl ci se.so The Ch;unber notes lhat, ;rs rlquestecl by the
L.iu'inkim{i Rel'brral ( }ramber','" Rwan(ls reperrlecl 1ci ljre President of the ItjTR on its prerposed
atnendtnents to tlie l:rr.v"el It has rerluceci ihc aptrllicable sent*nces for the crime of genocide
ideologl" ancl elinriuii:ed crirninal responsibiliry." firr min*r's in the clrafl flenal Ctr:cle.":l
Nonetlreless" as the Chamber statecl in tllttnl,ugishari" it erpects that llr.vanda r,vill continue w:th
its efforts and recluests that it sr-rbmit illlother report on the ongoing reiorms.e'l Ttrre Charnher
*xpects that if, during tho course of the trial in Rrvanda, tli* ;\ccused" his cr:unsel or an)'
rvitnesses ou his behalf mtrkss a statelnent ;unorn:ting to genocide icleolcg;," he or she shall not hc
pxrsecuted in contravention of'Article I3 oi'lhe'tr'ransfbr Larv.

*t L,,ttu No l8i20i)8 of 23i0712{ii l8 Relating to the Puuishment of the Clrirne cf Genocicle lcleolog;r 1"(,}enocicle
ideolog,v Larv").
o.'. fthtn.yagishari Referral Decision. paras^ 93-!)?.
" Report txr (ienocicle ldeologl,'. pp. 2-6.
o' Reterlal Reqrrest, paras. 5{r--58.
o* Reftn'al Request, pala. 58.
o' l)efence Subnrission. para. ?7.
o' ' I)efence Submission. pala" ?9.
ot Dc{'enc,e Submission. t:ara. 78.
$8 Si*n&rr. 'abu Rel-erml Dccisi., lr. paras. 6-l-. i7"" Kavishetna I{clbrral [Jecision^ paras. 65-6g: (/tt inkittt l i  Rufurral
I)ec isicrn. paras. 94-9{r.
v.u. Ah,tl,agitltrrrl Rcli;n'al flecision. paras. 12?-25. 128. .l'ee trl.rri, Repl1,, pat"a. 42.
"'r {.htinJ;indi R*i'erral Drjcision. para. e(i.
" ' Rcp,rrl on Ccrrocide lclcolrrgy'-p1r. 2-6.
'.. l|u m, a g, i sh ari Rc i'cn'al Decision, para. 97 "'" 

il4tut.t,agisharl ltelbrral Decision, para. 97.
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51" "fhe Pt'osecutioti subtnits that ltrvancia's legal fi'anrervork l:roviclcs f'ol Lroth thc protectiotl
and realisation ol'alt acotlsed's riglrt tu an ei' ctive clefbnce."'t The De{'ence contencls that this
righl is not guaranleed, as denronstra.ted b.v other cases lrom abroad lhat have been transl'en"ecl 1o
Rlvanda."

52. Pursuarrl to Article :0 (4) (b) of the iC'l'tt Statutc ancl Article 14 (3) of the lccplt,
i:tccused l:ersolls have the rigltt to iidecluate tirne ancl lircilities lbl the preparation of'tlieir rJeJbnce
atrd 1o delbnd themselves thror"rgir the counsel of their choice. Ar.licle 20 (41(ci) ot'the ICTR
Statute provides that free legal assistance shall be assignecl lvhere requirecl by the interests i-rf
justice. or if the accrxecl lras insuf]icient rneans to pa],. Articles 13 (4) iinct l3 {f) of'the ltrvanrtan
T'ransfer Lar,v rey:eat these provisions.

5l' The Prosecution sutrmits that "Rrvanda's Clonstitr-rtion a.nd laws quarantee the risht to
legal r:epresentaticn before coufis of lar.r. to all accusetJ persons."sb SpJcitically. it poiirts to
Atticles l8 and l9 of the lli.vandan Clonstitutiou rvhich establish" reslwctivel,v, that "f ...l theright
to defbnc'e, [is] alrsolute at all levels rlncl clegrees ol.proceeclings belore [...] judicial ["..]
orgaus[,.]"'" aud provide fcrr a fbir ancl public hearing "in r.vhich all the rlecessary girarantees tbi
cletbnce have lreen nrade available."e8

51. In addition to suclt l*gal guarantees, th* Prr:secutiou states that ltrr.,ancla also h4s the
actual capiicit,v tu pravicle cr:utrsel to thu Ac,cused translbrred h'cnt the Tribunal.te Of'the 890
larq''ers adrnitted lcl the Kigali ,Bar' .'\ssociation ("KBA"), approximatel.v 173 have bee'
practicing fbr more than 7,vears.l"t) AclditionallS.', the Accusect iriav also tre r:*pr-*scntecl b1,'a
filreign larvver raLto has been acln:ittecl to 1x'actice befbre ltrvaniJan colnts.

55. The flrosectrtir:u alsil subrnits that;\r'ticle l-l (6) of the Translbr Lar.v pr6virJes a legal
li'amervark that guarantees an indigent accusecl the r:ight lci legal .zitl.l0li\ccor:ding to ilr*
lJrosecution, 92 rnillion Rrvandan trancs ha".e Lreen prervidecl ibr legal aicl in Rvyancla's currellt
budget.'l'he goverrunetrt has also clesignated an acliliticnal 3U niillion ltrl,,anrla fiar:cs firr iC'i'tt-
related issues. r.r,hich includes oltering aid to indigent accusecl.l02

55. The Chamber is aI'the vierv that the rnost imporlant lactor: is Arlicle 13 i6) al. the'i'r:ansfer 
Larv. ra4licli *ntitl*s an accused tr: connsel cf lris clroice or Iegal representatiln, shoulcl

he not have the lnealls to pa.v.l(|:r 'I'h* 
Chamber is satistiecl that this rJquirern*nt has 6*ep met,

especiallf in light of the ltrct that the Deibnce has faileij rp ol'fbr any eviclence to the contrary,
onl;' utlsubstantisted ancl laugel.v irrelevant repofls regalding Victoire Ingabire's clecisio* ir:

' '  
Relbnal Reqrrcsr, para. 8.5.' '  
Defence Suhnr iss ion.  r raras.  70-7 L

'" Relin'al Request, para. 72.-' 
Rclcnal ReqLrest^ para. 73 (cit ing to A*iclc l8 of thc R*.anrJui Cr:nstitution)."" Relcnal Reqr.rcsr^ para. 73 (cit ine ro Arlicle l9 of the l i"rvanilan cmstiruti i ln ).'  Retcnal  Request .  pala.  7.1.

"'u Refcn"al Rcc;ucst, pltra. T"l.
"" Reten'nl Rcqucst, plrni. 80.
"" Relbrral ltcqucst. parl. 8).
"tt .Se:e Relbn'al Ilequest. para. 80.
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lro,v..ctltt the encl of her trial.l')a Shoulcl there be |-rture financial constraints, the exiJenFot'l
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monitors and the possibilit"v rf revocation shoulcl adrlress an-v fbilure by the Ru.,andan authorities
tr: mnke counsel available clr clisburse necessiir],' tuncls.l'ii

6.9 Judicial Competence" hidependence ;rnd Impaltialit-v

57. 
'l 'he 

Prosecutioti submits that tlte Rrviinilan judiciar.v is inclepeudent and impartial.l{16'l'r:
stlpport this claint, it highlights that all judges irr'* qualifiecl and experienced lavn'yers. enjoy.
securit,v in their tenure. operate in a jr:dici;rl s.1,steni that is indepenclent fio:n other govenlntent
branches ancl are govemed [r,r' a strict cacle oJ, et]rics.l07

5lJ. 
'l 'he 

Prosecution liighlights l{r.r'anda's l*gal f}arnervork ancl its provisions against outside
pressure as eviclence that ths s\''stern as a r.vhole is incielrendcnt iurd inrparlial. Adclitionally, it
relies upou the acquiltal rate Lrefirre the High Courl in Rrvancla,'u'{utd fiu"ther clrarvs lhe attention
of the Chaniber to the qualifications ancl expertise of the Rwandan ju,Jges.l0e

59. 
'l 'he 

llefbnce concurs, obser:ving that the 'judiciar3'' nrust be able to act inclependentlv and
irnpartiall.v-" to eltsure a tbir trial,".but does not prtvide an,v eviclence to suggest t-rthenvise rvith
regarcl to the Itrvanclan jucliciar-r-"I li'

60. Pursuant tCI Rule ll bis" the Charuber musi be salis{iecl that the accusecl lvill receive a hiir
tr ial. l l l l t  is the obligation of the State to accorl l the accuseclthe rights set out in Art icle 2{} of the
lcTlt Statuto"r't Anicle 20 {:) of the l{l'Ilt Statute states that tlre nccused is entitlecl to a fbil ancl
public hearing. This inclucles adjudication b1' an inclependent ancJ inrpartialjudiciar;,'.rrr

61. The criteria lliat deline an independent jucliciary {rre articLrlateil in the Human Rights
Clonrntittee Cierleral C)onrtnent No. 32 and inclucle tlre follor.r'ing: lhe proceclure ancl qualification
filr tlie appointtnent of'.juc1ges. tl,e gualantees relating to their securit.v of'tenure, the conclitions
gr:vernitrg promt:tiiln" transfbr. suspension i*rd cessation of' thcir lunctions" ancl the actu;rl
independence of the judiciar,v Ii*rn politicaI irrter.fer.ence."'

61. 'f'he 
absence of irnpartialit-v has lreen delined b_v the t[]T'\' Appeals Charnber as the

existetrce of actual bias ot'an uracceptable ap;rearance ol bias. Cilculnstances that give rise to r:n
un;rccepurhle appeeit'ance of trias inc.lude *4len a judge is a part3,' to it L'ase" or has {lnancial or
proprielary interest irr the oulconle of a case or it will leacl to a irrcmotion of a cailse in ivhich the

'o* Reph,, paras. 38-.tr0"
t,q^i Sete Hate,q<zkinttna Reierral Decisirin, parn. 55; ,St*ytAot,it i  Appeal Decision. pnras. 5|)-52.
""' lteferral Rectuest. nara. [16.
'nt Re fer ral Request. pirra. q()

"' '  l lefclrt l Request. paras. <)t)-l{)(}.
" '" ltefelnrl Re'ttresl. nlrra. ()5.
l l( '  i)elence Submission, para. 5 I .
tt '  {..tvittkinJi Rclcrlal Dccisirrn^ para. 15.
112 {lv' inkincli Apperal Dccision. para. l); { irr; ittkirt, l i  Re{brral Decision, para. l7; l lrun,aktti i  Appeal Decision,
4 .
I 1 1  . -' ' '  . lc'e l( l( 'PR, Article l4il); f iuropean convention on Hunran ]t ights ("f: lcHR"), adopt,:{ l0
atrtende'd on I .lr"rne 2010), Arlicle fi (1); Anreric:an {.'onventi<xr tur Hurrratr Rights. acloptecl
Article I (1); t. iniversal Dcclaration of l lurnan Rights. aclopted l0 Decerntrer 1948. Arricle 10.
"t (icnclal Corntncnt hir,r. 32. nara. 19.

'l'lte 
Praseutor v. Ryundikrq,o, d'asc No. ICTI{-f-i-1|:-l{l l1rir

paril.

l)ec,cnrber 1948 (as
2J Nuvernber 1969.
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juclge is involr,'ecl. It aiso includes cilcumstances that would lead a l'easonable observ
inftirmecl. to re;isonablv appr:ehencJ bias.l l5

63. Articles 2. 13(1) and 16 of the Transfer l-arv state that the aocusecl is entitled to a lair and
public hearing befare the I:ligh {lourt at the first instance, aud th* Sqrrerne Court on appeal.ll6

64. l t  is rvel l  estahlished in' l ' r ibrural jurispmdeuce thal there exists a presumprion of
irnpartialitl' rvhich attaches to a.judge or a tribunal."' 

'fhe 
Chaml:el notes that though absolute

ner.rtrality' can harcll.v, if ever, be .rchieved. in lhe atrsence of evidetoe to the contlar-v" it must be
arssutned that judges can "diserbuse their rninds of any' irrelevarit personal beliets or
predislrositions.''"o l'he lc'i"Y Appeals Chamber helil in ?\uvndiiia that thele is a high thresholcl
to rebut the presuulptioll of irnllartiality. and partialit.v must be established on the basis oi'
adequateandreliableevidence." 'r\sinNtuganm'nnncl Liu,inkira.l i" lhisChamtrerisof thevierv
that as prof*ssional judges" Rr.vandan iudges benefit frorn thi,s prcsunrptiolr of indepeuclence anrJ
inrpartiality.-a presumption r,r,hich cii.uuot easil.v be re buttsd.r:r"

65. Tlie Chanrber fincls that the Det'ence has uot rebutted that presunption";.rnd the jirciges of'
lhe Supretne Court and the Higli L'ourl of Rlvancla are capable" expeliencecl ancl impzrrtial. ancl
that the tralsfer of the present case to Rr.vanrJa rvould not pre"juclice the riglrts of the Accused"

6.1 i l  Conclus ian

6(:' The Reltrral Clhamber expecls thal the Republic of Rlvanda. will enstu"e thar the Accusecl"
upon sllrrender or apprehension, rvill be erpeditiousll tirouglrt befbre a judicial authoritSr and,
thereafter" r.vill be exteuded, at a nriuimunr, all th* guaranteres cgntain*i1 in Article 20 af tle
Statute ald in the ICCPR.

7. }IONI'I'ORING ANI} RIiVOCA'I'ION

7.1 l4onitoring

67. The Plosecution requests that the C)hiimber consicler "orcleriug that the uronitoring
m*clranism intplemertted in lJu'inkindi apply mutttti,s wutant{is in the case gf this Accusecl once

1t5 {,h't, inkiud! Relbrral Decisioir, paras.75, '76: 
Prosecutortt. Furundii j*,CaseNo, lT-g?-l7r' l-A".ludgernent (AC),

2,1 Jrrl.v 2000, part. 203 ("Funuulliltr Appeal.lutjgement").
'  " '  Transler  Lau.  z \ r " t ic lcs l .  L I  (  |  l .  16.
"' Pt'r)ssctt[t";r v" Nahimana <:t ql.^ Case No. It 'T'R-99-i]-A" Judgelnent (AC), 2g Novcnrber 20A7, para. 4fi;
Proset:utor v. .1ku.ve'su, Case No. ICTR-96-4-A,.fudgernent (AC;. I .lune 2{J01, para. 9l'. pro,te(:utot t,. Ser.ontba,
Case Na. ICTR-200I-5cj-T. Decision on h4otion tol DisqLralif ication of Juclges (TC). 25 Apr.i l 2006. par.a.9;
Prosecutor v. Ktrt'emeru, Case No. lc'l R-98-44-T, Decjsion b;- Nzit'oret'a fbr Disclualificatiolr of'Trial Judges (Tft),
l7 Ma;r'2004, para. l1; Proset:utor r. K*renttra et al.. Case No. ICTR-98-44-'1. Decision on Joseph Nziror.era's
N4otiorr toL Disqualif icatiou of Judge 81.'rr-rr ani:l Stayof Proceecliugs (TC;. ?0 February?00r). plr 'a.6.', ' , ' . ' ,  Ftcund:iju .Appeal Judgelnent. para. 2{)3.
' , ' ^ ' .1ur turd i i ja  Appeal  . l r rdgernenf  .  f ra la.  197.
"' ' '  .Ntug,ctt; ' ,r ' ,; Refcllal Decision, para. ??; LitrinkindiReferal l)ecision, pala. l6f. See,sl,so- Reply,'.. pa1a. 14.
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Det:ision on l'rt.ssecutr>r's [lequest.fisr Refbrral of'!lu {-.ttse to Rn:<tnrlu

he is an'ested anti transfbrred 1o Rlv**d*."'121 In response. the
Prosecution has failed to derlonstrate the efficac_v of the {Ltyinkincli

68 In its ltepll'- the Prosecution responcls that the President has ah-*acl,v arJdr.essecl the
difficulties that tlie Registry initially expeliencecl rvirh the in:plemenratisr: rif' the {,iw,inkirnli
nioniloring mechaflism, ancl theil 1he imple.mentation in previous cases rvill opl-v esha.nce the'l'ri 

bunal' s plactical rnonitori ng erperi cn ce. I l-t

69' In 2011. Itule I I &is (l)) (iv), u,lrich liarJ plcviousl.v staterl that the flrosecritor coulil
appeiint 0bservers tc tnottit<lr the proceeilings cf'an,v c.rse refbrrecj 16 Rrvancla, rvas aln€nrle<i t<>
enable the Relerral Chamber tc reqr:est tliat lhe Registrar appoint a rnonitor tbr ilr* prroceecli*gs.

70' Rule 1l &ii (Ci) trrrovicles fcL the revocatioll of *. transfer oreler" prorricling that r.lrlrere the'I'ribunal 
nr;rkes sttch a I'evocation. the Sl;rte shall accsde thereto r.r,ithout clelay,, in keeping rvith

;\rlicle 28 o1'the Starure.

71' Article 6 i5) ol the Slatute of the Intemational Residual h,{echanism lbr Clrirni'al
]'ribunals states that the mechanislir shall monitor cases ref-erreci to national courts by the l{l'l 'y.
the ICI'R and ihose ret'ert"ecl in acccrdance rvith this Article. lvith the assistancei of intemational
and regional organiszrtions and boclies.

72' The Uvinkindi Appeal rJecision liel,J tliat in acljuclicaling a reibnal applicatiorr" the 
-lrial

Clhanrber call satisfl' ' itself that atn accusecl r.vil] receive a rair tr:ial r:n the trasis, ir*et.ulia,of th*
nionito|ing and revocation nrechadsn:.121 Nunrerous l{otbnal chiunhers auci tlie Appeals
Clharnber have lbund R\vanda's leg;rl fi'anrervorli sulliuient to erxllre an eflbctivc mo'itori'rg
svstetn. lli

73' 'l 'he 
Chamher considers it :o be in th* interests ol' justice to ensrlfe that there is 4naclequ;rte sy''st()nt of moniloring if this case is til be transt'en'ei1. ljncl*r ltuie I I ti.r, as anrencleil i*

2011' the Refbrral Chantber, as rvell ;rs the Tr"ibunal's llrosecutor. have the ongoing capacit,v tr>monitot' a re{brrecl case ;:!cl. r'vhere the cilcurnstances so \,varrant. tg haye the l.ansl.errecl caserecalled to this'['ribunal.':" ln accordance r.i,itlr Article 6 (5) of its statutc. the ICTR br:anch of t]re

'-' ILetbn'al R.equest. para. I l"i.'- '  f)ef"ence Subnrission. palas. 30-8;1.rri Reply. trraras. .{-5-4?.
'r ' 'r,\tankori, l,Opq..ul 

[)ecision. para. -i2: Juttkov-ii\ Appeal Decision, paras. 55_S7.'- ' Lnn"vrrrkig'; Ret'erral Decision' para. 103; Kdvisy'tema Reierlal Declsion" para.5:t; Lltt, i ttkirtdiRefbr|al Decision"pa ra .209 .
r?tt fJn I April )01l, the lc'l R R.ules clominiltee prrs€nred the revisecl RLrle ll 1;rs' anci it rvas aclopteii 6,r., thechnrnlrers Plenar',v sessicxr. 'l 

he Rule rvns ;inrenclecl tti re;rel *s firilo,,r,s:
R u l e l l & i . i :

(I)) i .  . i
(iv) !:'rosecutor an<l^ if thc 

'l'rial 
chamber so urclers, the it"egistrar shail selcl ohser-vcrs tc nronit'r theproceeclings itt the State conccntecl. 

'l'hc 
ttltselvers sltall rcporf. respectiverlr-" ttt !:]roset,utor, or tir*ugh thcRegisrrar to the presic{ent.

I 1
t ' . . J
(F) At any tinre after att 0rder has been issued pursualt to this Rule and be{'ore the accuseil is fbunrj guilt;,.
or acquitied b"v a coLtrl in thc State cotrc:ernerl, the Trial Chnrnber nn,v prr.tpria ntotu or at thc recluest r:i.

20 . lune 201?

ltRz
Def'ence contends tt\ar lre

monitorin g nre*-.hanism. I l2
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Decisir,tr"t on Pt'osecurur''s Ileclut'st.fbr Re.lerrttr of thtt (..'ase rct fh,snJu

Residual
ICll 'R.1?7
"I'rihunal

h'{echanism shall take oter the uronitoring of'cases referred to nationai coufis1{rS f
Ir"lcrnitoring i'l'ill continue uninterrupted r.vith the p;"ovi,s,6 that the cofilletence of this
rvill pass to the ltesic{ual Nleclranisnr on I .lulr, ?01i.128

I t )  June i0l2

74' ;\dditionallY, the Chanrber notes th;rt Arliclc' ll) o1'the Trans{br Larv pro'ides thal
"fo.]bservers app0inted b,v the ICTR Prosecutol shall har.e access to courl i:rroceedings,documellts and recorels relating to th* case as iv*ll ers acc*ss to plac:es *l clete'tion.,, In
consideration of the anretrcted ttule I I &r.r I) (iv) r.vlrich nat gul,v prort6es fbr the prosecutoi.,s
tnouitoring. lrut norv also enables the Chamber to recluest the Registrar to senrJ obse^,ers to
n1onitot'lhe proceedings. tlie Relbrral {llramber requests Rrvancla to p:ovide lrolitors p,ith access
to the cottrt proceedings" dcculnents. recorcls ancJ locittiolts" incluclillg 3pJ- cleteltion facilitv
r.r'heLe tlre Accused r.voulci be rletain*il

75. Follorving llte I'Iuttt"ngi,sh*t'i, Ntuguttzt+,u, Ka.t,e,shints;u:<J fiikulxualso l{.et'erral Ch;u'bers,
1he Clhambel hereb,v adoFts the Prosecution's suggestir]rl r*gareiing the spprppriate mr."rnitoring
nrechanisnr' LJnder the {ivinkindi mechanism, the lcll'R Legal Star currentl,v serve as interirn
manibrs rvhile negotiations are ongoing witlr the Afiican Comrnissiou r:n I:lrunar: irncJ pe*ples'
Rights ("ACHPR"). or, shotlkl such iliscussions pfo\je unsuccess{ul. another. inclepenclent
arganisalion r'vill be appoirited monitnr togelher with I{ll'R l-egal Sla{Lr2i} The Chamber fi'cls
tltat such amangements should appl.v, ntu{cttis nrulcnu{is, to tlre c-asc of tlis Accus*d. rvlre, he is
alrested and tlansfbrreci to l{rvanrJa.

76' The ICTR lrrauch ol'the Resiclual I!{eeh;urism shall be responsible lbr moniteir.ing as <.if IJul-v 2012' Given thnt the -Accused is still at large, liis trial rvoultl not begil befcrre this clate. T1e
Clhanrber: considers its choice of monitoring rneciranis*r ro be consistent r.r,itlr the recluirernent inArticle 6 i5) of its Statute that the "fltesictuall N,lechanisnr shall nionitol.cases ref'er.r.ecl totratiotral courts... rvith the assistauce o{'internatiorial i:nd regit.rnal organis;rtions 1:r4 bg4ies.,"

77 ' The Referral Charnber alsc recugnises ancl reitera'tes the irr4roflance ol lhrr coltinuerl
cooperatiolt of Rw'anda rvith this'l'ribunal. lt expects Rrvancla to laciJitate anil lssist the sronitors
in tlteir nronitolins activities.

7.2 Revocation

78' '['he 
C]]rambef is minetlbl of the revocation mechanisrn established uncler Rnle l1 li,s..

Ilorvever. bearing in mind the clela,vs r:ccasionecl b,v thc trans{br lrroceeclir:gs, it rnirst consicler.
that proceeclings recluesting revocatiou eoul<J [:e equalll,' tinre-cousurning. In *iJ4itio*, i{'a c.sewete l'et'oked, {iil"ther time rvould be spent b-v lhe parties a1 the TrilrLrnal irepari'g lbr trir:I. fi'enif the revocation is sougltt b;"th* Accuseci tlue to t:o,rr*r',',* regar.cling his fair trial rights. the clela,vin Ftoceedings rvauld inevitablv ach,ersel,v irnpact his riglir ttr an experJiticus trial. \vitlr these
ccinstlaints in nrind, revocarioll is a rerneclv of'last rescr.t.

f'rrtsec'ufrsr and uptm hirving givcn io thc authorities o1'thc state concerrccl the ilpporlunitv to b,: learcl,revoke ths order antl nlake a filrntal request for dctlrral rvithin thc tcrnrs o{. Rulc, I 0.ttt Security, Council Rers{.}lut;f l l  1g66, Sr'Resi l9ti6 i20 l0).'-" Presiclent's Decision in tlte {in,inl;indi {)ase, pala. 6.t':o 'See Tlre Pt'ost'cttltil'v. ,.leatt Uv'inl;int{i,Case Nit. ICI'R-0 l-75Iil llris, Decisiorr on the l\.lonitorins Ama'gernentstbr" ihe Trial ol '. leat {Jwinkincli in the ltcpublic o1'Rn,andt. 5 April 2t} lf , Disnositiol.

'f'lw 
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/rtc'
7t)' Having said that. the Chamber is cognisanl thal the nsture arr<i importance gf this c'ase
rvould require a great degree of diligence r:n the parl of the rnonitor. Such a monitr-rr rvould be in
aposition" not 0nl1'to lrrovicle accurate and r.r1r-to-date clata eiu the concluct of the procee4i,gs in
Rrvanila, but to srrpport or investig.|te an,v applicalion krr revoc;rtiern.

80' The Chamber'llnds that it is ap;rlopriate to direct lire Registrar r{} prepare and iina.lise a
suitable agreement rvith regard to the rnonitoti:rg arrangements. 't'he 

Chaurber firrtSer directs the
l{egistriir to rvot'k closely r,r'itlr tlre rncnitors r:f this case anci to seek firther clirections frr:m the
Presiclent of'this Tlibunal ttt' Presiclent ril'the Residual h{echanisin i1'these arrangements prove
ineflective.

8. CONCLUSION

81' Llpon assessnlcnt of the sulrmissiorrs of'the p;ir1ies. the Cfuanrber has ctxrclurJecl that the
case of this ;\ccused should be rel'errecl to tlie authorities of Rr.vancla tbr prosecution belare the
cortpetent national court for charges br:ought against hirn b3.,'the Prosecutr-ri in the lndictment.

8?' "I'his Chamber ttotes that li.r.v;rnclii has rnacle material changes in its lalvs ar:cl las inciicatecl
its cripacit3' and rvillingness to pt'osecute cases lefbrrecl Lry" this Tr.ibunal. It also nertes that ljvetlther Rel'en"al Chambers ltal'e rsferued sin:ilar cases to Rwanda in the pr.r"rting *o;;i;s"l.ili'lx.
gir''es the Clrarnber confidence that the case ol'the Accnsecl rvill be prt-rsecutecl consistent rvithinternationai firir trial stanclarcls. 'l'he 

Clhambcr is lrersuaclecl to lefer this case afier. receiving
a$surallc:es that el rcbttst ttrouitilritrg lnechanisrn r.vill ensure llrat any'rnaterial yiglltion *f tl:e tairtr:ial righls of the Accused rvill be brought to the attenlion of ihe presiclent erf lhe Tribu'al or thePresident of the lnternatiottal Resicluai j\{echanism, as appropriate. fbrthr.r,itli so that i:emeclial
actir:n" including revr:cittiott, can be ceinsielerecl hy this 'l'rillunai 

cr h1.' the ltesiclual i\.{echanis,r.

83' Beftire ;:arting rvith tl:is Decision. the Charnbsr expresses its solernn hope thar iheReputrlic al Rwancla. in acceptins refefl:als flonr this Tr"ibuiral" rvill actualise i' pl:rctice rheconunittnents it lias.nraele atrout its gooci faitlr. capacity iinrl rvillingness tg epftrrce the lrigtrest
standards af internationaljustjce in the referrecl *ar**.

9. DISP{}SIT'[ON

FOR THE FOREGOING REASONS, THE REFERIIAL CHAh,{BEI{

PTJRSTJANT ro Rule 1l &ry oithe Rules:

{;ttAN'I'S rlie i\.Iorion:

OlnDllRS the case of T'lrc prosecr$or tt
re{brred tt-r the iiuthorities of'the Republic
relbr the case to the High Court ol.Rrvanda

Ry'ant{ikaj,o' (Case No. lC'flt-gs-llr-J{I1&is) to be
of'l{rvanda. so that tl:ose ar:thorities shculii rbrtlrr.i,irh
firr an expeditious irial;

Deci.sion r.tn Prosecutrtr's {lequest Ji.tr Re.fbrral oi'rlw cttse to Rtvttnr/u 2 U . f  u n e  l 0 | 2

Decision (?it t?): Siltuhu'el1u lte{er.ral Decisirur:
't" 

"qrr, Ntagattmr;u Re{er.ral Decision; Kuyislwntrr I{eterral
Ury in l; i n d i Itet'en'aI Decisicn.

T'lr<, Proseaiot' t'. Rvatkliku.r;o, Case No. ICTR-95- I E-R I I llis page,ecr2o 
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DECLARES thzrt the reibu'al of this case shall not have the elfecr of revolii'g dre
Orders and Decisions of this 

'l 'r'ibr-rnat 
in this casi:, inclucling an1,- pr*tective meas

witnesses plerriousll,' irnposed :

oll'DERs the Prosectrtiort to hattci over to the Prcsecutor Genelal of l{lv;lrc{a" as sor}ll as possible
and tro later than 30 cla,v*s a{ter this l)er.:ision has beccn:e final, tlre miiterial suppolting the
ll:lf:y: T:i"t, 

the ;\ccusecJ and all other approplinte eviclentinr,v mareriai in rhe possession
or ttle frosecutlon:

ItEQtTtrSTS Rrvanda. tlpon apprehensicrn ancl alTesr of the Accuseil" to infonn thjs 'frib,nal 
*rthe Internatiouarl Residual l'{echanism fi;r' Cliniinal Tr.ibunals ivithin 7 cia1.,s, upon rvhich tireciirections contatined in the 28 .Irure 2011 Decision. as moclifiecl u:,' rrr. lppeals Chamber,s

decision on the Prosectttor's Request for^ Referral to tire Repu6lic oi nr"unau, issu*d tn ./.he
l>rosecz$ot't'../ettn {"/u'!nlrindi lcase No. 1c'flt-2001-75-lLi Irir'). rvill appl1,. tllLttdttis,rnutandi.t;

luiQIJlis'I'S R"vanda, that until such time as the Accused is an'estecl or it receives uervs anciconltrmation of ltis dcath" to provicle the Tribu*al or the Internation;rl Residual lv{eclr*ism ibrCrininal Tribunais lvith !iuaileri-v repods an el{brts talien to apprehencl hi*;

REQLTESTS the Regisirar'. that r'vithin 30 clai''s r:l receiving notice that the Accusecl has bee'an:ested' in r"rrcler to allo',v ibr the trial in Rwancla to l',egin, to arrange fbr: the m.nitoringnrechanism as cletellaineci sllitable in7'1rc Prosec''utrst'v. ,/eun L,t+,ir*itdi.tribecome tiurctionai:

RtrQI-rf,STS the Registrar to inli:rrm tlte President of a.irv hurclles in the implementi.:ticn aincloperatioll of tl're monitoring mechanisin for an1, consequential guidance ur orclers:

No'I'lis that upou tire conclusiou of the mandare of the 'I'ribunal. 
ait obligati*ns of the parties.thc monitors ancl Rn"a.Ircia lvill be subject to the clirections of' the Intenr*tic'al Resit}-ralN{eciranisrn lbr Cr-iminal Tr.ibunals; ancl

REQUT'srs the Pfesident to ciltme to be issueci an Anr*rrded Arre,st warrarrt, pursnant to rhePro.secution's reqrtest. Urging all I\4enrbel states ro 1l'ovicie their firllest cooperatipn anclassistance in the apprehension of the Accused.

Done in i:inglish. A.rush;r. 20.hine 2UlZ.

f)<'cisir-ttt ott Pt'osc'ctrit,'t''s R*,c1u<:-tr.ii.tr Re,fett ttl a1 tit<. ('"tse tct RtrortJtt

I'[orence I{ita

Jurrc l0 l f

/,A4
T. ' ,  I

Plt l  l t l t tS

urr-s fbr

{iberdar: (iintavr: Kam
JuclgeJudge
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