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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other

Such Violations Committed in the Territory of Neighbouring States Between I January 1994 and

3l December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seised of appeals fi led by

Mr. Bernard Munyagisharir and the Office of the Prosecutor of the Tribunal ("Prosecution")2

against the 6 June 2012 decision of the Referral Chamber Designated under Rule l l Di,r ("Referral

Chamber") which refened Mr. Munyagishari 's case to the authorit ies of the Republic of Rwanda

("Rwanda") for trial before the High Court of Rwanda.3

I. BACKGROUND

2. According to the Indictment, Mr. Munyagishari served as Secretary General of the National

Republican Movement for Democracy and Development ("MRND") for Gisenyi city and President

oI the Interahamwe for Gisenyi prefecture from 1992 through 1994.4 Mr. Munyagishari is charged

befbre the Tribunal with conspiracy to commit genocide, genocide or alternatively complictty in

genocide, and murder and rape as crimes against humanity.s

3. On 6 June 2012, the Referral Chamber issued the Impugned Decision, ordering that

Mr. Munyagishari's case be referred for trial before the High Court of Rwanda, subject to the

following conditions:

l. A written guarantee by the President of the Kigali Bar Assrrciation to the President of this

Tribunal or the lMechanism ft'rr International Criminal Tribunals ("Residual Mechanism" or
"MICT")1,  that  the Accused, should he remain indigent ,  wi l l  be assigned a lawyer wi th previous

internat ional  exper ience.  I t  shal l  be wi th in the discret ion of  the President  of  th is Tr ibunal  or  the

Residual  Mechanism to determine whether prospect ive counsel  has sut f ic ient  internat ional

exper ience.  [ "Fi rst  Condi t ion"]

2. A binding concession in writing fiom the Prosecutor General of Rwanda ["Prosecutnr General"l
(o the President  of  th is Tr ibunal  or  the Residual  Mechanism that jo int  cr iminal  enterpr ise shal l  not

be included as a mode of liability pursued against the Accused. ["Second Condition"]

3. A written and binding assurance by the Prosecutor General of Rwanda to the President of this
Tr ibunal  or  the Residual  Mechanism:

'  Notice of Appeal Fi led by Bernard Munyagishari 's Def'ence, original ly f i led in French on 19 June 2012, English
translat ion f i led on 5 September 2012 ("Munyagishari Notice of Appeal");  Appellant 's Brief Fi led by Bernard
Munyagishari 's Det'ence original ly f i led in French on 5 November 2012, English translat ion f l led on 3 December 2012
("Munyagishari Appeal Brief ').
'Pnrsecutor 's Notice of Appeal pursuant to Rule l l  bis (H), 20 June 2012 ("Prosecution Notice of Appeal");
Prosecutor's Appellant's Briet', 29 June2012 ("Prosecution Appeal Briet'').
'The Prcsecutor v. Bernard Munyagi.rhari, Case No. ICTR-05-89-RllDls, Decision on the Prosecutor's Request lirr
Ret'erral of the Case to the Republic of Rwanda, 6 June 2012 ("Impugned Decision"), pp. 54-56.
o The Prosecutor v. Bernard Munyagishari, Case No. ICTR-05-89-I, Indictment, 8 September 2005 ("Indictment"),
para.2.
'  Indictment, p. 2.
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- that Articles 54 and 55 of [Law N" l3l2004 of l7 May 2004 Relating to the Code ()f

Criminal Procedure ("Code of Criminal Procedure")l could ncfi be used to compel

witnesses testifying in (he transl'er case t() testity in a subsequent domestic case on th€ basis

of their evidence in the transf'er case; ["First Requirement"] or

- that Articles 54 and 55 of the Code of Criminal Procedure v'ould not be used to compel

witnesses testifying in the transfer case to testity in a subsequent domestic case on the basis

of their evidence in the transfer case; ["Second Requirement"] or

- that any witnesses who testify in the transf-er case and who may be then compelled to testify

in subsequent domestic cases pursuant to Articles 54 and 55 of the Code of Criminal

Procedure shall also be granted the same immunities contained within Article l3 of the

lOrganic Law N' ll/2007 of 16/03/2007 Concerning Transt'er of Cases to the Republic of

Rwanda fiom the International Criminal Tribunal firr Rwanda and tiom Other States

[Rwanda], as amended by Organic Law N' 0312009/OL. ot 26105/2009 Modifying and

Complement ing the Organic Law N'  l lnO07 of  16/03/2007 Concerning the Transler  of

Cases to the Republic of Rwanda from the lnternational Criminal Tribunal lirr Rwanda and

Other States [Rwanda] ("Transt 'er  Law") l  whi le part ic ipat ing in such domest ic cases.

["Third Requirement" ]  [col lect ively,  "Third Condi t ion"]

4. The appointment of an independent organisation as monitor either instead of, ttr in adclition ttl,

the lTribunall legal statT who are cunently acting as the Tribunal's monitors betirre or as soon as

practicable after the transf'er of the Accused to Rwanda.6

4. Mr. Munyagishan and the Prosecution filed their notices of appeal against the Impugned

Decision on l9 and 20 June 2012, respectively. On 28 June 2012, the Pre-Appeal Judge granted

Mr. Munyagishari an extension of time to file his appeal brief within l5 days of the date on which

he is served with the French translation of the Impugned Decision.T On 29 June 2012, the

Prosecution filed its Appeal Brief. On 12 September 2012, the Pre-Appeal Judge allowed

Mr. Munyagishari to file his response brief within l0 days of the date on which he is served with

the French translation of the Impugned Decision.E

5. The French translation of the Impugned Decision was filed on 19 October 2012.

Mr. Munyagishari f i led his response bnef to the Prosecution's appeal on 3l October2012" and his

Appeal Brief on 5 November 2012. Also on 5 November 2012, the Prosecution fi led its reply bnef

n Impugned Decision, pp. 54, 55 (internal citation omitted). See al.so The Pntsecuktr v. Bernard Munyagi.slruri,Case
No. ICTR-05-89-1, Prosecutor's Request tbr the Ret'erral of the Case of Bernard Munyagishari to Rwanda Pursuant to
Rule l lbi .sof theTribunal 'sRulesof Procedure andEvidence,9November20l l  ("Requestf irrReferral").
7 Decision on Bernard Munyagishari's Motion tirr Extension of Time and Other Relief, 28 June 2012, para. 9.
o Decision on Bernard Munyagishari's Second Motion fbr Extension of Time ttrr the Filing of His Response Brief,
l2 September 2012 ("Decision on Munyagishari 's Second Motion fbr Extension of Time"), para. 5. Mr. Munyagishari
had previously been granted leave to file his response brief within l0 days of the date on which he was served with the
French translation of the Prosecution Appeal Brief. See Decision on Bernard Munyagishari's Motion tirr Translatitln
and Extension of Tirne tirr the Filing of His Response Brief, 4 July 2012, para. ll. The French version of the Pnrsecution
Appeaf Brief was served on Mr. Munyagishari on 5 September 2012. See Decision on Munyagishari's Second Motion
for Extension of Time, para. 2.
'Bernard Munyagishari 's Response to the Prosecutor 's Appellant 's Brief,  original ly f i led in French on 3l October
2012, English translat ion f i led on l2 November 2012 ("Munyagishari Response Brief- ') .
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to Mr. Munyagishari 's response brief.l0 On l4 November 2Ol2,the Prosecution fi led its response

brief to Mr. Munyagishari 's appeal,rr to which Mr. Munyagishari replied on l9 November 2012.12

6. Mr. Munyagishari filed motions for additional evidence pursuant to Rule I l5 of the Rules of

Procedure and Evidence of the Tribunal ("Rules") on 7 November and 14 December 20l2.tl

The Appeals Chamber dismissed both motions on 25 February 2013.t4 Mr. Munyagishari filed a

third motion for additional evidence on 1 I February 201 3.rs The Prosecution responded to the Third

Motion for Additional Evidence on 25 February 2013.16 Mr. Munyagishari f i led a reply on

1 March z}if .t1 On 4 April 2013, Mr. Munyagishari filed a fourth motion for additional evidence.ls

The Prosecution filed a response to the Fourth Motion for Additional Evidence on l7 April 2013,te

to which Mr. Munyagishari replied on I May 2Ol3.2o

L The Appeals Chamber will first consider Mr. Munyagishari's Third and Fourth Motions for

Additional Evidence, before turning to the merits of the appeals against the Impugned Decision.

'u 
Prosecutor's Reply Brief, 5 November 2012 ("Prosecution Reply Briet").

' ' 
Prosecutor's Response Brief, l4 November 20 1 2 ("Prosecution Response Briet")

'' Reply by Bernard Munyagishari's Defence to the Prosecutor's Response to the Det'ence Appeal Brief, originally filed

in French on l9 November 2012, English translation filed on 7 January 2013 ("Munyagishari Reply Brief").
rr Bernard Munyagishari's Del-ence Motion tbr Admission of Evidence Under Rule I | 5 of the Rules of Procedure and

Evidence, confldential, originally tlled in French on 7 November 2012, English translation filed on J December 2012
("First Motion for Additional Evidence"); Bernard Munyagishari's Second Def'ence Motion for Admission of Evidence
Under Rule I 15 of the Rules of Procedure and Evidence, originally filed in French on 14 December 2012, English
translation flled on I 7 January 20 | 3.
ra Decis ion on Bernart l  Munyagishar i 's  Fi rst  and Second Mot ions f i r r  Aclmission of  Addi t ional  Evidence,25 February

20l3 ("Decis ion on First  and Second Mot ions t i r r  Addi t ional  Evidence") ,  para.  45.
r sBe rna rdMunyag i sha r i ' sTh i r dDe t ' enceMo t i on t i r rAdm iss i ono fEv idenceUnc le rRu le  l l 5o f  t heRu leso f  P r t r cedu re
and Evidence,  or ig inal ly  f i led in French on I  I  February 2013, Engl ish t ranslat ion f i led on l9 February 2013 ("Third

Mot ion f i r r  Addi t ional  Evidence") .
i t 'Prosecutor 's  Response to "Bernard Munyagishar i 's  Third Det 'ence Mot ion for  Admissron ol -Evidence under Rule
I l5 o l  the Rules of  Pnrcedure and Evidence",  25 February 2013 ("Response to Third Mot ion for  Addi t ional
Evidence") .
"  Bernard Munyagishar i 's  Detence Reply to the Prosecutor 's  Response to l ts  Third Mot ion Fi led Under Rule I  l5 of  the

Rules ot  Procedure and Evidence,  or ig inal ly  f i led in French on I  March 2013, Engl ish t ranslat ion t l led on l5 March
2013 ("Munyagishar i  Reply to Prosecut ion Response to Third Mot ion fbr  Addi t ional  Evidence") .
t' 

Quatridme Rerlu|te tle la D€fense tle Bernard Munyagishari a*r.ftns tl'admission des [sicJ moyens tle preuve en
application de I'article I l5 du Rbglement de procidure et de preuve,4 April 2013 ("Fourth Motion firr Additional

Evidence") .

"'Prosecutor's Response to"Qwttribme RequAte de Ia Dtfen.se de Bemard Munyagishari auxfins d'admission de.r [sicJ
,norens de preuve en application de I'article 114 [sic| du Rdglement de proctdure et de preuve", l7 April 2013
("Response to Fourth Motion tirr Additional Evidence").
=" R{plique de Ia Difense de Bernard Munyugishari d Ia Ry'ponse du Procureur relative d la Quatriime Requ\te

dy'ytsy'e en application de I'article l l5 du Rbglement rle procldure et de preuve, I May 2013 ("Munyagishari Reply t<r
Prosecution ResDonse to Fourth Motion firr Additional Evidence").

Case No. ICTR-05-II9-ARl ll;js 3 May 201 3
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II. THIRD AND FOURTH MOTIONS FOR ADDITIONAL EVIDENCE

8. In his Third Motion for Additional Evidence, Mr. Munyagishari requests that, pursuant to

Rule l l5 of the Rules, the Appeals Chamber admit as additional evidence an article published in

Nev, Times newspaper on 6 February 2013 ("New Times Article") and a communiqud from

Hirorulelle News Agency of 7 February 2013 ("Hirondelle Communiqu6") (collectively, "Media

Reports").21 The Media Reports describe statsments by Mr. Martin Ngoga, Prosecutor General of

Rwanda, regarding the alleged absence of a monitoring mechanism for the Tribunal cases referred

to France and the impact that this may have on Rwanda's cooperation with the monitors appointed

by the Tribunal to observe the proceedings in the Uwinkindi case which was referred to Rwanda

("Tribunal Monitors").2'In his Fourth Motion for Additional Evidence, Mr. Munyagishari requests

the admission as additional evidence on appeal of a report of Amnesty International entitled

"Rwanda - Justice in Jeopardy: The First Instance Trial of Victoire Ingabire" published on

25 March 2013 ("Amnesty International Report"), which, he submits, reveals serious deficiencies of'

the Rwandan iudicial system.23

9. As a preliminary matter, the Appeals Chamber notes that Rule I l5(A) of the Rules provides

that a motion for additional evidence shall be filed no later than 30 days from the date of filing of

the brief in reply, unless good cause is shown for a delay. This provision is equally applicable to

appeals from referral decisions under Rule 1 I bis of the Rules.2a The Third and Fourth Motions for

Additional Evidence were therefore filed atler the expiry of the prescribed time limit.

Mr. Munyagishari submits that the fact that the Media Reports are dated "7 February 2013" and

relate to an event that occurred on the same date constitute good cause for the delay.2s Likewise, he

points out that the Amnesty International Report was only published on 25 March 2013.26

The Prosecution does not object to the Third and Fourth Motions for Additional Evidence on the

basis of its late filing.27 The Appeals Chamber considers that the publication of the materials sought

to be admitted as additional evidence after the expiration of the time limit for the filing of motions

under Rule 115 of the Rules constitutes good cause for accepting the Third and Fourth Motions for

Additional Evidence as validly fi led.

' '  Third Mot ion tor  Addi t ional  Evidence,  paras.  14,35,  Annexes 1,2.  Mr.  Munyagishar i  erroneously argues that  the
N-eu ,T ime .s  A r t i c l ewaspub l i shedon ,and i sda tedTFeb rua ry20 l3 .See ib i d . , pa ras .  19 ,20 , t ' n .  19 .
"  Third Mot ion i i r r  Addi t ional  Evidence.  Annexes l ,  2.
r r  

Fourth Mot ion t in Addi t ional  Evidence,  p i ras.  l l ,  16,52,  Annex l .
ra 

See Decision on First and Second Motions tirr Additional Evidence. para. 5.

"  Thir t l  Mot ion for  Addi t ional  Evidence,  French or ig inal  vers ion,  paras.  19,20.
26 Fourth Mot ion for  Addi t ional  Evidence,  paras.  2 l ,24.
tt 

See Respt,nse to Thirtl Motion tirr Atlditional Evidence, paras. l-6; Response to Fourth Motion fbr Atlditional
Evidence,  paras.  l -8.

Case No. ICTR-05-89-ARl lbi .r 3  May 20 l3



s+6 lA
A. Applicable Law

10. Rule I l5 of the Rules provides for the admission of additional evidence on appeal where a

party is in possession of material that was not before the trial chamber and which represents

a6ditional evidence of a fact or issue lit igated at trial.28 Rule I 15(B) of the Rules provides that the

additional evidence must not have been available at trial in any fbrm, or discoverable through the

exercise of due dil igence. The applicant must also show that the additional evidence is relevant and

credible.2e Once it has been determined that the additional evidence meets these conditions, the

Appeals Chamber will determine in accordance with Rule ll5(B) of the Rules whether it could

have been a decisive factor in reaching the referral decision'3o

1l. Furthermore, where the evidence is relevant and credible, but was available during the

referral proceedings under Rule llbls of the Rules or could have been discovered through the

exercise of due diligence, the Appeals Chamber may allow it to be admitted on appeal provided the

moving party can establish that its exclusion woukl amount to a miscarriage of justice.3l That is, it

must be demonstrated that, had the additional evidence been adduced during the proceedings at first

instance, i l  n'oukl have had an impact on the refenal decision.32

B. Third Motion for Additional Evidence

l .  Submissions

12. Mr. Munyagishari submits that the Media Reports provide new and relevant information

concerning Rwanda's readiness to comply with the requirements set out by the Tribunal in referring

cases to Rwanda and to enable the Tribunal Monitors to perform their duties.ls He contends that the

Media Reports were not available in the proceedings before the Referral Chamber and support his

appeal against the Impugned Decision.3a Mr. Munyagishari argues that New Times is a "renowned

Rwandan newspaper", that Hirondel/e News Agency is a "reputed agency in judicial circles", and

that the contents of the Media Reports are corroborative.ls For this reason, he submits that the

Media Reoorts should be found credible.s6

28 See Decision on First and Second Motions tilr Additional Evidence, para. 5, and references contained therein
2e See Rufe ll5(B) of the Rules. See ulso Augustin Ndindiliyimana et al., Case No. ICTR-0G56-A, Decision on

August in Biz imungu's Rule 92bi . r  Mot ion and on His Rule l l5 Mot ion ior  Admission of  Addi t ional  Evidence,  l l  June

2012, para.  t ' t .
r "  

See Dects ion on First  and Second Mot ions tor  Addi t ional  Evidence,  para.  5,  and retbrences contained therein,
rr 

Sst, Decision on First and Second Motions tor Additional Evidence, para. 6, and references contained therein.
t r  

See Decis ipn on First  and Second Mot ions for  Addi t ional  Evidence,  para.  6,  and references contained therein
t t  

Thirc l  Mot ion for  Addi t ional  Evidence,  paras.  15,  l t l ,  32.
t oTh i r dMo t i on fo rAdd i t i ona lEv idence ,pa ras .  l l l ,  l 9 , 33 , re . f e r r i ng toh i sn in thg roundo f  appea l .
t' Thirr'l Motion tirr Additional Evrdence, para.24.
t t 'Thir r l  

Mot ion for  Addi t ional  Evidence,  paras.  25,  33.

Case No. ICTR-05-I|9-AR I lD,.r 3  May 20 l3
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13. Mr. Munyagishari submits that the Media Reports show that Rwanda "seemingly intends to

stop cooperating" with the Tribunal Monitors.lT According to Mr, Munyagishari, this "is significant

and relevant to the instant case because the [Tribunal Monitors] cannot perform their duties without

Rwanda's cooperation"." Mr. Munyagishari contends that since the establishment of a monitoring

mechanism was the sine quu non of the referral of his case to Rwanda, had the Referral Chamber

becn aware of the Media Reports, they would have been a decisive factor in denying the motion for

referral.-r9

14. The Prosecution responds that the Third Motion for Additional Evidence should be

dismissed in its entirety as Mr. Munyagishari merely advances speculative and premature concerns

that could or would not have had any impact on the Referral Chamber's decision to refer his case to

Rwanda.ao The Prosecution submits that Rwanda's alleged suspension of its cooperation with the

Tribunal Monitors is not likely to arise given that both the Tribunal and the MICT are engaged in

monitoring the cases referred to France, that Rwandan authorities recently confirmed their

cooperation with the Tribunal and the MICT, and that any perceived violation by Rwanda of the

conditions of referral could be adequately addressed through revocation.al

15. In reply, Mr. Munyagishari submits that the Prosecution's argument with respect to the

monitoring of cases referred to France is without relevance.a2 In his view, what is relevant is that

the Media Reports, which post-date the Rwandan authorit ies'assurances in December 2012 to the

President of the MICT, show that the Prosecutor General of Rwanda has "threatened to cease

cooperating" with the Tribunal Monitors.as Underscoring that efficient monitoring was the sine quu

non of the referral, Mr. Munyagishari submits that, had the Media Reports been available before the

Referral Chamber, it would have considered them and, as a result, would not have ordered the

reIeffal.

2. Discussion

16. The Appeals Chamber considers that the information contained in the Media Reports was

not available in the proceedings before the Referral Chamber. The Appeals Chamber is also

satisfied that the Media Reports are relevant to the instant case to the extent that they provide

information on the conduct of judicial proceedings in a transferred case in Rwanda. The Appeals

tt 
Third Motion tirr Adtlitional Evidence, para.29. See also ibid., paras.28,32.

t* Thir,l Motion tirr Additional Evidence. para.29.
t' ' 

Thir,l Motion tirr Additional Evidence, para. 32. See also ibid., para. 33.
o" 

Resprrnse to Third Motion tirr Additronal Evidence, paras. 2, 6. See alv ihid.,
o '  

ResDonse to Third Mot ion f i r r  Addi t ional  Evidence.  paras.  2-5.
a2 

Munyagishar i  Reply to Prosecut ion Response to Third Mot ion t i r r  Addi t ional
o' 

Munyagishari Reply to Pnrsecution Response to Third Motion tirr Additional
oa 

Munyagishari Reply to Pnrsecution Response to Third Mtltion tirr Additional

para. 5.

Evidence, para. 7.
Ev idence,  paras .7 ,8 .
Evidence, paras. I  l ,  l2

Case No. ICTR-05-[I9-ARl lDi.r 3 May 201 3
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Chamber also considers that the Media Reports bear sufficient indicia of credibility to be

considered admissible as additional evidence on appeal.

l7 . Turning to whether the information contained in the Media Reports could have been a

decisive factor in reaching the Impugned Decision, the Appeals Chamber notes the evidence

adduced in this case attesting to Rwanda's unequivocal willingness to try the case and cooperate

with the Tribunal to that eff'ect.as The Appeals Chamber also observes that there is no information

before it indicating that the Tribunal Monitors are not able to carry out their mandate in Rwanda or

that Rwanda has stopped cooperating with them. In this context, the Appeals Chamber considers

that the concerns raised by Mr. Munyagishari upon his reading of the Media Reports are

speculative. The Appeals Chamber further emphasizes that the Referral Chamber conditioned the

referral of Mr. Munyagishari's case to Rwanda on the appointment of monitors before or as soon as

practicable after his transfer, and expressly requested Rwanda to assist the appointed monitors in

carrying out their mandate.a6 The Referral Chamber clearly stated that should the conditions of

referral be violated, the referral will be subject to revocation pursuant to Rule tr I bis of the Rules'47

In these circumstances, the Appeals Chamber considers that the information contained in the Media

Reports could not have had any impact on the Referral Chamber's decision to refer the case to

Rwanda.

3. Conclusion

18. In l ight of the foregoing, the Appeals Chamber does not consider that, had the Media

Reports been adduced in the proceedings before the Referral Chamber in this case, they could have

been a decisive factor in reaching the Impugned Decision. Mr. Munyagishari's request to have them

admitted as additional evidence is therefore denied.

C. Fourth Motion for Additional Evidence

L Submissions

19. Mr. Munyagishari submits that the Amnesty International Repo( contains relevant

infbrmation related to violations of the rights of the accused that have taken place in the trial of

Victoire Ingabire, which casts serious doubts on Rwanda's willingness and ability to ensure that he

at See The prosecutor v. Bernard Munyagi.shari, Case No. ICTR-05-89-I, Brief for the Republic of Rwanda as Amicus

Curiae, 19 January 2012 ("Rwancla Amicus Curiae Brief'); Letter by the Prosecutor General of Rwanda of

6 August2012 addiessecl t9 Tribunal Presidents Jtrcnsen and MICT President Meron. See a/so Impugned Decision'

oara.222.
ao Impugned Decision, paras. 214, 215, 220,ard Disposit ion, p. 55.
o' Impugned Decision, Disposit ion, p. 56.

Case No. ICTR-05-tt9-AR I lbi.r 3 May 201 3
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will receive a fair trial.a8 He contends that the report was not available in the proceedings before the

Referral Chamber, is credible given its source, and supports his appeal against the Impugned

Decision.ae

20. Mr. Munyagishari submits that, while the Amnesty International Report primarily relates to

Ms. Ingabire's case, it demonstrates that the guarantees enshrined in Rwandan laws are not

sufficient to ensure respect for the presumption of innocence and that there is a real risk that his

presumption of innocence will not be respected in Rwanda.s0 Mr. Munyagishari also argues that the

report shows that the equality of arms was not respected by the High Court of Rwanda in

Ms. Ingabire's trial, which, in his view, calls into question Rwanda's wil l ingness and/or abil ity to

treat the defence and the prosecution equally.sl According to Mr. Munyagishari, the Amnesty

Intemational Report further reveals that the presence of international observers is not a sufllcient

guarantee for a fair trial.s2 Mr. Munyagishari concludes that, had the information contained in the

Amnesty International Report been available in the proceedings before the Referral Chamber, the

Referral Chamber would not have concluded that Rwanda is able to guarantee him a fair trial, and

would not have decided to refer the case to Rwanda.53

21 . The Prosecution responds that the Fourth Motion for Additional Evidence should be

denied.sa It submits that the information contained in the Amnesty International Report is similar to

the information that Mr. Munyagishari sought to have admitted in connection with his First Motion

for Additional Evidence, a motion which the Appeals Chamber denied on the ground that the

proceedings in the Ingabire case could have no bearing on the Impugned Decision.55

The Prosecution contends that the Amnesty International Report is therefore irrelevant to the

Impugned Decision and that its exclusion would not amount to a miscarriage of justice.s6

22. In reply, Mr. Munyagishari reiterates that the Amnesty International Report satisfles all

requirements to be admitted as additional evidence on appeal pursuant to Rule I 15 of the Rules.sT

ot 
Fourth Mot ion for  Addi t ional  Evidence,  paras.  16,  l l l .  See also ib i t l . ,  paras.32,42.  See a/ ,so Munyagishar i  Reply to

Prosecut ion Response to Fourth Mot ion t i r r  Addi t ional  Evidence,  paras.  l ( !12.
" ' ' Fou r t hMo t i on fo rAdd i t i ona l  Ev idence ,pa ras .  l 9 -25 ,28 -31 ,50 ,  r e . l e r r i ng l oh i s t i r u r t h , seven th ,andn in thgn rundso l
appeal. See a1.ro Munyagishari Reply to Prosecution Response to Fourth Mrxion tirr Additional Evidence, paras. 5-9.
'" 

Fourth Motion for Additional Evidence, paras. 33- 36. See al so ihid., paras. | 6- lll, 4l , 42, 47 .
sr  

Fourth Mot ion for  Actdi t ional  Evidence,  paras.  37,  38.  See also ib id. ,paras.  16- lS,41,42,47.
5 :Fou r t hMo t i on lo rAdd i t i ona l  

Ev idence ,pa ras .  17 ,  18 ,39 ,40 .  Seea l s i i b i d . , pa ras .4 l  , 48 .
sr 

Fourth Motion tor Additional Evidence, para. 49. See also ibid.,paras.45,50.
t' R"rp.rnr" to Fourth Motion for Additional Evidence, paras. l, 8.

" Resp,,ns" tcr Fourth Motion for Adtlitional Evidence, para. 4, referring lo Decision on First and Second Motions tirr
Additional Evidence, para. 29. See also Response to Fourth Motion for Additional Evidence, paras. I , 5-7.
'n Response to Fourth Motion for Additional Evidence, para. 8.
'' 

Munyagishari Reply to Prcsecution Response to Fourth Motion tbr Additional Evide nce, para. I 3.
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2. Discussion

23. The Appeals Chamber notes that the trial of Ms. Ingabire was conducted in part when

Mr. Munyagishari's case was pending before the Referral Chamber and that issues pertaining to her

trial in Rwanda were raised before the Referral Chamber.ss The Appeals Chamber considers,

however, that for the purposes of assessing a motion brought under Rule I 15 of the Rules, the views

expressed in the Amnesty International Report published on 25 March 2013 were not available at

trial. The Appeals Chamber is also satisfied that the Amnesty International Report is relevant to the

extent that it provides information on the conduct of judicial proceedings in Rwanda, and that it

bears sufficient indicia of credibilitv to be considered admissible as additional evidence on appeal.

24. However, the Appeals Chamber finds that the Amnesty International Report could not have

been a decisive factor in reaching the Impugned Decision. The Appeals Chamber reiterates that,

unlike the htgabire case, Mr. Munyagishari 's case in Rwanda would be subject to independent

monitoring and to additional protections and guarantees under Rwandan laws applicable to cases

transferred from the Tribunal.se A further distinguishing factor is the fact that any ref'erral of

Mr. Munyagishari's case for trial in Rwanda would be subject to revocation.o" Th" Appeals

Chamber therefbre considers that the differences between the case of Ms. Ingabire in Rwanda and

the cases transferred from the Tribunal for trial in Rwanda are such that the information regarding

the conduct of the Ingabire case provided in the Amnesty International Report could not have had

any impact on the Impugned Decision.6l

3. Conclusion

25. Based on the above, the Appeals Chamber does not consider that, had the Amnesty

International Report been adduced in the proceedings before the Referral Chamber in this case, it

could have been a decisive factor in reaching the Impugned Decision. Mr. Munyagishari's request

to have it admitted as additional evidence is accordingly denied.

st See Impugned Decision, para. ltl3.
'" See Decision on First and Second Motions firr Additional Evidence , paras.29,37
ot' See Decision on First and Second Motions for Additional Eviclence, para. 37, reJerring lo Impugned Decision,
Disposit ion, p. 56.
n' See Decision on First and Second Motions fbr Additional Evidence, para. 37, referring to Uv'inkindi Appeal Decision
of  l9  Apr i l  2012,pp .2 ,3 .
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ilI. APPEALS

26. Mr. Munyagishari challenges the Referral Chamber's decision to refer his case to Rwanda

on ten grounds and requests the Appeals Chamber to reverse the Impugned Decision and order that

he be tried before the Tribunal.o' The Prosecution challenges two of the conditions prescribed in the

Impugned Decision, requesting that they be set aside.6' The Appeals Chamber addresses the appeals

in turn.

A. Apnlicable Law

21 . Rule I I bis of the Rules allows a designated trial chamber ("referral chamber") to refer a

case to a competenl national jurisdiction for trial if it is satisfied that the accused will receive a fair

trial and that the death penalty will not be imposed or carried out. In assessing whether a State is

competent within the meaning of Rule I I bi.s of the Rules to accept a case from the Tribunal, the

referral chamber must consider whether the State in question has a legal framework which

criminalizes the alleged conduct of the accused and provides an adequate penalty structure.s

The penalty structure within the State must provide an appropriate punishment for the offences for

which the accused is charged, and conditions of detention must accord with internationally

recognized standards.6s The referral chamber must also consider whether the accused will recerve a

fair trial, including whether the accused will be accorded the rights set out in Article 20 of the

Tribunal's Statute ("Statute").66

28. The referral chamber has the discretion to decide whether to refer a case to a national

jurisdiction, and the Appeals Chamber will only intervene if the referral chamber's decision was

based on a discernible 
"rror.ot 

To demonstrate such error, an appellant must show that the referral

chamber: misdirected itself either as to the legal principle to be applied or as to the law which is

relevant to the exercise of its discretion; gave weight to irrelevant considerations; failed to give

6r 
See Munyagishari Ntitice of Appeal, paras. tl-32; Munyagishari Appeal Brief, paras.23-99.

'" 
See Prosecution Notice of Appeal, paras. l-3; Pnrsecution Appeal Brief, paras. 3-40.

oa 
Jean (Ju'inkintli v. The Prosecutor, Case No. ICTR-O1-75-ARllbl.r, Decision on Uwinkindi's Appeal Against the

Relenaf <rf His Case to Rwanda and Related Motions, l6 December 20ll ("Uwinkindi Appeal Decision"), para.22;
The Pro.set'utrtr v. lldepfun.re Hategekimana, Case No. ICTR-00-55B-Rllbi.r, Decision on ihe Prosecution's Appeal
Against Decision on Ret'erral Under Rule llbis,4 December 20011 ("Hategekimana Appeal Decision"), para.4;
Tlre Prosecutor v. Guspard Kanyarukiga, Case No. ICTR-02-78-RllDls, Decision on the Prosecution's Appeal Against
Decision on Ret'erral Under Rule I lbi.r, 30 October 20011 ("Kanyarukiga Appeal Decision"), para. 4; The Prosecutor v.
Yu.ssuf  Muryakuzi ,Case No. ICTR-97-36-Rl lb ls,  Decis ion on the Prosecut ion's Appeal  Against  Decis ion on Ret 'erra l
Under Rule I lhis,9 October 2008 ("Munyakazi Appeal Decision"), para. 4.
ot 

Llwirkin.rli Appeal Decisit)n, para. 22; Hateg)iimana Appeal becision, para. 4; Kanyarukigu Appeal Decision,
para. 1', Munyakazi Appeal Decision, para. 4.
n" 

Uu'inkindi Appeal Decisit)n, para. 22; Hategekimanu Appeal Decisron, para. 4', Kunyarukiga Appeal Decision,
p?ra. 4; Munyakazi Appeal Decision, para. 4.
"' Un'inkindi Appeal Decisit)n, para. 23; Hategekimana Appeal Decision, para. 5; Kanyarukiga Appeal Decision,
para. 5; Munyakazi Appeal Decision, para. 5.
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sufficient weight to relevant considerations; made an error as to the facts upon which it has

exercised its discretion; or reached a decision that was so unreasonable and plainly unjust that the

Appeals Chamber is able to infer that the referral chamber must have failed to exercise its discretion

properly.68

B. Mr. Munyagishari's Appeal

29. Mr. Munyagishari advances ten grounds of appeal against the Impugned Decision, namely

that the Referral Chamber erred: (i) in refusing to order the Prosecution to file an amended

indictment (Ground t);6e (i l) in ruling that his case could be referred to a national jurisdiction based

on the erroneous conclusions that the rank of the accused did not preclude the transfer of the case

and that he was not among the most senior leadsrs (Ground 2);70 (ili) in ruling that referral to

Rwanda will not lead to undue delay (Ground 3);71 (lv) in relation to the presumption of innocence

(Ground 4);" (v) in holding that his conviction in Gacaca proceedings had been vacated and

finding, as a result, that a new trial in Rwanda will not violate lhe non bis in idem principle (Ground

5);t3 (vi) with respect to the conditions of detention in Rwanda (Ground 6);74 (vii) with respect to

the availabil ity of defence witnesses (Ground 7);7s (vii i) with respect to the right to an effective

<lefence (Ground 8);76 (ix) in holding that his rights wil l be safeguarded by monitors (Ground 9);7?

and (x) in holding that the conditions imposed by the Referral Chamber on the Kigali Bar

Association ("KBA") and the Prosecutor General of Rwanda wil l safeguard his nghts.78

l. Failure to order the Prosecution to file an amended indictment (Ground l)

30. The Referral Chamber observed that the Indictment charges Mr. Munyagishari with

participation in a joint criminal enterprise and noted the Prosecution's declaration "that it would no

longer pursue joint criminal enterprise as a mode of liability if the case were to be transferred to

Rwanda."Te The Referral Chamber also noted the Prosecution's position that this concession would

not apply if the case would remain with the Tribunal.s0 Ths Referral Chamber held that it was not

n* Uv'inkindi Appeal Decision, para. 23. See also Hategekimana Appeal Decision, para, 5; Kanyarukiga Appeal
Decision, para.5; Munyakazi Appeal Decisit)n, para. 5iThe Pro.secutorv. Michel Baguraguza, Case No. ICTR-05-lt6-
AR I l bis, Decision on Rule I I brs Appeal, 30 August 2006, para. 9.
6" Munyagishari Notice of Appeal, paras. [i, 9l Munyagishari Appeal Brief, paras. 23-29.
?u Munyagishari Notice of Appeal, paras. lGl2; Munyagishari Appeal Brief,  paras. 3G46.
" Munyagisharr Notice of Appeal, paras. 13, l4; Munyagishari Appeal Brief,  paras.47-53.
" Munyagrshari Notice of Appeal, paras. 15, l6; Munyagishari Appeal Brief,  paras.54-59.
' '  Munyagishari Notice of Appeal, paras. l7- l9l Munyagishari Appeal Brief,  paras. 6(!65.
ta Munyagishari Notice of Appeal, paras.20-22; Munyagishari Appeal Brief, paras. 66-70.
' '  Munyagishari Notice of Appeal, paras, 23-25; Munyagishari Appeal Briel ' ,  paras. 7l-7t1.
'' Munyagishari Notice of Appeal, paras. 26, 27; Munyagishari Appeal Brief, paras. 79-t16.
" Munyagishari Notice of Appeal, paras. 21i,  29; Munyagishari Appeal Brief,  paras. t l7-92.
i8 Munyagishari Notice of Appeal, paras. 30, 3 l ;  Munyagishari Appeal Brief,  paras. 93-97.
" Impugned Decision, para. 16. See also ibid.,para. 15.
8" Impugnetl  Decision, para. 16.

l l
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necessary to amend the Indictment to effect the Prosecution's concession, noting thal a concession

from the Prosecution "is more efficient than formally amending the Indictment" and that

Mr. Munyagishari 's rights would not be prejudiced.sr Nevertheless, the Referral Chamber decided

to make the referral of Mr. Munyagishari 's case contingent upon the Second Condition, that is, a

"binding concession in writ ing from the Prosecutor General of Rwanda to the President of this

Tribunal or the Residual Mechanism that joint criminal enterprise shall not be included as a mode

of l iabil i ty pursued against [Mr. Munyagishari]."82

31. Mr. Munyagishari submits that the Referral Chamber erred in law in refusing to order the

Prosecution to amend the Indictment to reflect the Prosecution's decision not to pursue joint

criminal enterprise as a mode of liability if his case were to be refened to Rwanda.s' Whil"

Mr. Munyagishari acknowledges the Tribunal's jurisprudence establishing that formal amendment

of the indictment is not necessary when the Prosecution withdraws specific charges, he points out

that this case law relates to cases heard before the Tribunal, where the Prosecution continues to be

the prosecuting authority.tt H" argo"t that, because the Prosecutor of the Tribunal will no longer be

the prosecuting authoriry in the referred case, the Refenal Chamber should have ordered the

amendment of the Indictment to avoid any prejudice to him and to enable him to understand the

charges against him.85 In support of his contention, Mr. Munyagishari refers to the Uwirtkindi case,

where the Appeals Chamber ordered that the indictment be amended prior to referral in order to

cure several identif ied defects.s6 He also submits that Rwanda's Transfer Law does not permit the

Prosecutor General of Rwanda to make any material amendments to a Tribunal indictment.*t In his

view, the imposition of the Second Condition reflects that the Referral Chamber "was well aware of

the problems which an Indictment containing allegations which were no longer included in the

charges [...] could create".88 He further submits that the Referral Chamber exceeded its powers in

imposing the Second Condition.se

32. The Prosecution responds that the Referral Chamber correctly determined that it was not

necessary to amend the Indictment in the circumstancer.e0 With respect to Mr. Munyagishari's

reliance on the Uwinkindi case, the Prosecution submits that the Indictment in the present case was

* '  
Impugned Decis ion,  para.  17.

*2 Impugne<l Decision, para. 17, Disposition, p. 55. See also .tttpra, para. 3.
*t 

Munyagishari Norice of Appeal, paras. 8, 9; Munyagishari Appeal Brief, heading "Ground l" at p. 4, paras.23-29

See also Munyagishari Reply Brief, para. 6.
no 

Munyagishar i  Appeal  Br ief ,  paras.23,24.
n' 

Munyagishari Appeal Brief, para. 25.
to 

Munyagishari Appeal Brief, para. 26, re.ferring to Uwinkindi Appeal Decision, para. [18.
*7 

Munyagishari Appeal Brief, para. 26, referring to Transf'er Law, Art. 4.
** 

Munyagishari Appeat Brief, para. 27.
8'' 

Munyagishari Appeal Brief, para. 28, refernng /r.r his tenth ground of appeal.
' '" 

Prosecution Resprrnse Brief, para. 5.
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never found to be defective, nor did Mr. Munyagishari challenge it as such.el The Prosecution

argues that its concession concerning joint criminal enterprise was made in response to

Mr. Munyagishari's observation that the Indictment "did not clearly identify the category of ftoint

criminal enterprise] on which the Prosecution relied" and in order to "avoid any potential delay in

resolution of his referral application".e2 In the Prosecution's view, the Indictment is therefore ready

Ibr referral to Rwanda.es The Prosecution further submits that the Second Condition was properly

imposed because it was reasonably related to Munyagishari's fair trial rights since it ensures that

"the abandoned mode will not be reintroduced" upon referral.ea

33. The Appeals Chamber recalls that it held in the Uwinkindi case that it was necessary [o

remedy defects in the indictment prior to Mr. Jean Uwinkindi's transfer to Rwanda "so that the

Rwandan Prosecutor General's Office may file its own adapted indictment based on an instrument

that gives proper notice and so that this case remains trial ready at the Tribunal in the event of any

possible revocation of the order referring this case to Rwanda."e5 The Appeals Chamber considers

that the circumstances of the present case differ insofar as Mr. Munyagishari's Indictment has not

been found to be defective.

34. According to the Prosecution's concession, Mr. Munyagishari would not be prosecuted in

Rwanda on the basis of joint criminal enterprise. The Indictment, however, charge s

Mr. Munyagishari with participation in a joint criminal enterprise.e6 Unless it were amended, the

Indictment would, therefore , not inform him clearly of the charges he faces, in violation of his right

to be so informed. The Second Condition is not an adequate substitute for an indictment that

contains the charges against Mr. Munyagishari, and the amendment of the Indictment prior to

ref'erral would ensure the necessary clarity of pleading. The Appeals Chamber, therefore, finds that

in deciding that formal amendment of the Indictment was not necessary, the Referral Chamber gave

too much weight to the principle of judicial economy and failed to give sufficient weight to

Mr. Munyagishari's right to be informed of the exact nature and cause of the charges on the basis of

which he wil l be prosecuted.

35. For the foregoing reasons, the Appeals Chamber finds that the Referral Chamber erred in

considering that it was unnecessary to order the Prosecution to amend the Indictment to give eff-ect

' ' ' 
Prosecution Resoonse Brief. oara. 7.

" :  Prt tsecut i t tn Resottnse Br ief .  oara.  ?.
e3 

hosecution Response Brie t:. 
'para. 

7 . See also ibitl., para.8 (where the hose cution submits that a tirrmal amendment

would have been an "unnecessary procedural frxmality [...] to confirm what the Prosecutor already had said."),
'ra 

Prosecution Resoonse Brief. oara. 10.
e5 (Ju,inkindi Appeal Decisit)n, para. 88 (footnote omitted; emphasis added), referring to Jean Uv,inkindi v. The
Prosecutor, Case No. ICTR-O1-75-AR72(C), Decision on Det'ence Appeal against the Decision Denying Motion
Al leging Det 'ects in the Indictment,  l6 November 201 I ,  para.  60.

l 3
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to its concession that joint criminal enterprise as a mode of liability would not be pursued if the case

were to be referred to Rwanda.

36. The Appeals Chamber, therefore, grants Mr. Munyagishari's first ground of appeal, and sets

aside the Second Condition. The Appeals Chamber further orders the Prosecution to amend

Mr. Munyagishari's Indictment to reflect the withdrawal of the pleading of joint criminal enterprise

as a mode of l iabil i ty.

2. Gravit), of crimes charged and alleged level of responsibility (Ground 2)

31. The Ret'enal Chamber recalled that the Tribunal is bound by the resolutions passed by the

Security Council and noted in particular that Resolutions 1503 and 1534 contemplated the transfer

of cases involving "intermediate or lower ranked", and not "the most senior leaders", to national

jurisdictions." How"ver, the Referral Chamber noted that Rule I I bls of the Rules does not

stipulate that a referral chamber shall consider the level of responsibil i ty of the accused and

proceeded to find that Mr. Munyagishari's argument that his status precluded the transfer of his

case was "baseless."e8 The Referral Chamber further held that, in any event, "[it] does not consider

[Mr. Munyagishari] to have been one of the 
'most 

senior leaders' during the Rwandan genocide."ee

38. Mr. Munyagishari submrts that the Referral Chamber erred in concluding that his case could

be transferred to a national jurisdictron based on its findings that the rank of the accused does not

preclude the transfer of the case and that he was not among the most senior leaders.""' In particular,

Mr. Munyagishan submits that the Ref'enal Chamber "erred in law in violation of Resolutions 1503

and 1534 of the Security Council when it held that the rank of the accused did not preclude the

transfer of the case to Rwanda".r0r He contends that Resolutions 1503 and 1534 allow the Tribunal

to transfer only cases involving intermediate and lower-rank accused.lt ' t Mr. Munyagishari adds

that Article 6(3) of the MICT Statute "confirms that Resolution 1534 [...] demands that the

[Refenal] Chamber should consider the gravity of the crimes charged and the level of responsibility

of the accused."l03

"n See, e.g., lndictment, paras. 23, 43, 50.'" 
Impugned Decision, para. 20 (internal quotations omittetl), referring /o U.N. Security Council Resolution 1503

(2(X)3) of 28 August 2003 (S/RES/1503 (2(X)3)) ("Resolut ion 1503") urul U.N. Security Counci l  Resolut ion 1534
(2(X)4) ol '26 March 2004 (S/RES/1534 (2004)) ("Resolut ion 1534").' '*  

Impugned Decision, para. 20.
" '  Impugnetl  Decision, para.2l.
l't' Munyagishari Notice of Appe al, paras. l0- I 2; Munyagishari Appeal Brief, heading "Ground 2" at p. 6, paras. 30-46.
See also Munyagishari Reply Brief ' ,  paras. T-l l .
r"r Munyagishari Appeal Brief-, para. 35. See also ibid., paras. 30-34.
r')2 Munyagishari Appeal Briet', para. 34. See also ibid., paras.3 l-33; Munyagishari Reply Brief, para. 7.
"'' Munyagishari Appeal Brief, para. 33. The Appeals Chamber notes that Mr. Munyagishari acknowledges that the
MICT Statute is not. oDerative in his case. See idem.
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39. In support of his assertion that the Referral Chamber erred in finding that he was not among

the most senior leaders, Mr. Munyagishari contends that the Referral Chamber erred in fact by:

(i) failing to consider that his Indictment was confirmed after Resolution 1534 was adopted;lM

(ii) failing to consider "the facts of the case, the position, functions and the authority alleged in the

Indictment";105 and (iii) conducting erroneous comparisons of his case with other .ut"t."'o In hit

view, the control and authority which the Prosecution alleges he wielded place him in the category

of accused to be tried before the Tribunal.l0?

40. The Prosecution re sponds that the Referral Chamber correctly dismissed

Mr. Munyagishari 's arguments with respect to Resolutions 1503 and 1534, noting that the Security

Council left it to the discretion of the Tribunal as to how best to implement the logic behind the

transfers.l0s The Prosecution also submits that Mr. Munyagishari's argument concerning the Statute

of the MICT is new and cannot be raised for the first time on appeal, adding that, in any event, this

statute is inapplicable because the Request for Referral was filed before the commencement date of

the MICT.I('e The Prosecution further argues that. even if Mr. Munyagishari were correct that

refenal is limited to those of low or intermediate rank, the Referral Chamber properly determined

that his case was subject to referral because he was not one of the "most senior leaders" during thc

Rwandan genocide. l ln

41 . The Appeals Chamber finds that the Referral Chamber did not err in concluding that it was

not required to consider Mr. Munyagishari's level of responsibility in determining whether to refer

his case to Rwanda. The Referral Chamber was bound to apply Rule I I bis of the Rules, which

does not include as a requirement that a referral chamber consider the level of responsibility of the

accused. As for the Secunty Council resolutions cited by Mr. Munyagishari, in Resolution 1503, the

Security Council urged the Tribunal to develop a strategy to transfer cases involving intermediate-

and lower-rank accused to competent national jurisdictions, but it left the implementation of that

strategy to the Tribunal.rrrBy Resolution 1534, the Security Council called on the Tribunal, in

reviewing and confirming any new indictments, to ensure that such indictments concentrate on the

most senior leaders suspected of being most responsible for crimes within the .lurisdiction of the

[o Munyagishari Appeal Brief, para. 37. Mr. Munyagishari argues that, given that the indictments adopted atier
Resolution 1 534 were to target only the most senior leaders, he "can only be included in the category ol the tnost senior
feaders, since he should, otherwise, not have been charged before the lTribuna|." See idem.

"'s Munyagishari Appeal Brief, para. 38.
rt)o Munyagishari Appeal Brief, paras. 39-41 . See a/.ro Munyagishiui Reply Brief, para 9.
r07 Munyagishari Appeal Brief, para. 43. See also ibi.d., para.44; Munyagishari Reply Brief, para. 10.
l('8 Prosecution Response Brief, para. 13, referring /o Impugned Decisitln, para.20.
l(x'Prosecution Response Brief, para. 14.
r l"ProsecutionResponseBrief,para. l5( internal quotationsomitted). Seealsoibid.,paras. 16, lT.
Irr See Resrrlut ion 1503, pp. 2, 3, para. 6.

l 5
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Tribunal.r 't The Secu.ity Council further requested the Tribunal to report on the implementatit ln of

its strategy to transfer cases of intermediate and lower rank accused to competenl national

.iurisdictions."'Thus, contrary to Mr. Munyagishari 's contention, these resolutions do not require

that referral to national iurisdictions be limited to cases of accused with a certain level of

responsibil i ty.

42. Lastly, the Appeals Chamber notes that Mr. Munyagishari did not raise his argument on the

basis of the MICT Statute before the Referral Chamber. In any event, the argument is without merit

because the MICT Statute is inapplicable to his referral. For these reasons, the Appeals Chamber

holds that the Referral Chamber applied the correct legal principle.

43. In view of the fact that there was no legal requirement for the Referral Chamber to consider

the level of the accused, it is not necessary to examine Mr. Munyagishari 's argument that the

Re ferral Chamber erred in fact in holding that he was not one of the most senior leaders. Any such

error would not have had any impact on the Impugned Decision.

44 The Appeals Chamber, therefore, dismisses Mr. Munyagishari's second ground of appeal.

3. Undue delay (Ground 3)

45. Mr. Munyagishari submits that the Referral Chamber erred in ruling that referral of the case

to Rwanda wil l not lead to undue delay.l la In particular, he contends that the Referral Chamber

failed to properly assess the impact of: (i) the late filing of the Prosecution's Request for Referral,

filed more than five months after his arrest; (ii) the duration of the referral proceedings; (iii) the

replacement of counsel who were familiar with the case and were ready for the commencement of

the trial; and (iv) the impossibility of obtaining confidential material from other cases at this

stage.l't Mr. Munyagishari also submits that the Referral Chamber failed to consider these factors

cumulatively.l16 He further avers that the Referral Chamber failed to consider other pertinent

factors, such as the problems associated with the establishment of a monitoring mechanism.l '7

46. The Prosecution responds that Mr. Munyagishari does not demonstrate how the Referral

Chamber erred in concluding that litigation relating to a referral does not necessarily result in undue

r r r  Reso lu t ion  1534,  p .  2 ,para .5 .
rrr Resolut ion 1534, p. 2, para. 6.
rro Munyagishari Nrxice of Appeal, paras. I3, l4; Munyagishari Appeal Brief,  heading "Ground 3" at p. l l ,
oaras. 47-53.
rrs Munyagishari Appeal Brief,  paras.48-51,53. See also Munyagishari Reply Brief,  paras. l2-15. Mr. Munyagishari
argues that the Prosecution could have filed its request tirr the ret'erral of his case prior to his arrest. .9ee Munyagishari
Appeal Brief, para. 4tl.
r16 Munyagishari Appeal Brief,  para. 51.
" '  Munyagishari Appeal Brief,  para. 52.

l 6
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delay and in finding that Mr. Munyagishari had failed to show any undue delay in this case.rr8

The Prosecution contends that the Referral Chamber did not err in its assessment of the individual

t'actors relied upon by Mr. Munyagishari and that it did consider their cumulative effect prior to

finding that referral would not cause undue delay.' l 'TheProsecution also submits that the

diff iculties that the Registry of the Tribunal ("Registry") experienced in implementing monitoring

in the (Jwinkintli case will not be repeated.lt" Mor"ou"t, the Prosecution argues that "[t]here rs no

reason to believe that the monitoring mechanism for Munyagishari's case will be any less effective

than [that] already in place for Uwinkindi's case."r2r

41 . The Appeals Chamber notes that the Referral Chamber specifically addressed and rejected

Mr. Munyagishari's arguments regarding the impact of the following factors on the proceedings: (i)

the late filing of the Prosecution's Request for Rel'erral; (ii) the postponement of his trial during thc

lit igation pursuant to Rule 1l bis of the Rules; (i i i) the consequence of the change of counsell and

(iv) the fact that he was not grven access to confidential documents in other Tribunal cas"s.'" Th"

Appeals Chamber recalls that the purpose of appellate proceedings is not for the Appeals Chamber

to reconsider the evidence and arguments submitted before the trial or referral chamber'l2r

Mr. Munyagishari merely repeats on appeal the same arguments he made before the Referral

Chamber without demonstrating that the Referral Chamber's rejection thereof constituted an error.

48. In respect of Mr. Munyagishari's argument that the Referral Chamber failed to address these

factors as a whole, the Appeals Chamber notes that there is no indication in the Impugned Decision

that the Referral Chamber considered the factors together.l2a However, the Appeals Chamber is, in

any event, satisfied that any assessment of the cumulative effect of the factors would have led to the

same result, that is, that there would not be any undue delay.r2s Accordingly, the Appeals Chamber

finds that any error in this respect would not have had any impact on the Referral Chamber's

conclusion that referral of the case to Rwanda will not lead to undue delay.

49. Lastly, since Mr. Munyagishari did not make submissions before the Referral Chamber

regarding specific "problems relating to the establishment of the mechanism for monitoring the trial

l l8  Prt ,secut i , rn Response Br ief .  para.  20.
' r "  

Prgsecut ion Reiponse Br iet ,  paras.  2 l -29,  re. ferr ing Io Impugnet l  Decis ion,  paras.  33-311. The Prt lsecut ion submits

that .  in the exerc ise of  i ts  d iscret ion,  i t  e lected to wai t  to f i le  a retenal  request  unt i l  the condi t lons in Rwanda were,  in

its view, suitable to support a ret'erred case. See Prosecution Response Brief, paras. 22, 23.
r2"  Pr6secut ion Response Br ief ,  para.3l  (where the Prosecut ion also submits that  " [a]s the reports at tached to

Munvacishar i 's  Rule I  l5 mot ion demonstrate,  the Uu' ink i ru l i  moni tor ing mechanism is working") .
l t '  P ios 'ecut i . ,n Response Br ief ,  para.  31.
I  r r  -' "  Impugned Decision. paras. 33-37.
'" Srr, ,.g., Dominique Ntau,ukulilyayo v. TIrc Prosecutor, Case No. ICTR-05-[|2-A, Judgement, l4 December 201 |
("Ntawukulilya.yo Appeal Judgement"), para.32; Pnt,recutor v. Ze.inil Delalii et al., Case No. IT-96-21-A, Judgement,
20 February 2001, para. tt37.
' to Sae Impugned Decision, paras. 33-37.
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in Rwanda"l'o as a potential cause for undue delay,'t7 the Appeals Chamber finds no error in the

Referral Chamber not considering this matter proprio motu.

50 The Appeals Chamber, therefore, dismisses Mr. Munyagishari's third ground of appeal'

4. Presumption of innocence (Ground 4)

51. Mr. Munyagishari takes issue with the Referral Chamber's statement that "[a]t this stage, I it]

is not concerned that [his] presumption of innocence would not be protected"l28 on the ground that

the Referral Chamber "should have established that the principle of presumption of innocence of

the Accused would indeed be respected, but fzuled to do so."l2e In particular, Mr. Munyagishari

submits that the Referral Chamber failed to consider Rwanda's statement that "the same regulations

presently in effect for the detention of persons convicted by the United Nations Special Court for

Sierra Leone will apply to any accused or prisoners referred by the Tribunal".ll" According to him,

this position violates the presumption of innocence and contradicts Rwanda's subsequent statement,

which the Referral Chamber accepted, that persons awaiting trial are kept separate from convicted

pe.sons. ' '  I

52. Mr. Munyagishari also contends that the Referral Chamber erred in failing to find that the

comments made by Rwandan authorities and in the media did not amount to a violation of the

presumption of innocence.l32 In this regard, he submits that the Referral Chamber's failure to

consider the "repeated violations of the presumption of innocence by Rwandan authorit ies as a real

' t '  Impugned Decision, paras. 35-37.
rro Munyagishari Appeal Brief,  para. 52.
121 See-Tie prosecutor v. Beinard Munyagishari, Case No. ICTR-05-89-I, Response by Bernard Munyagishari's

Defence tg the Prosecutor's Request fbr ttre Referral of the Case of Bernard Munyagishari to Rwanda Pursuant to Rule

I I bl.r of the Rules of Procedure and Evitlence, originally filed in French on I February 20 I 2, English trans lation filed

on 2tl March 2012 ("Munyagishari Response to Request for Ret'erral"), paras.3l-36, 146-160; The Prosecutor v.

Bernard Munyagishari, Case No. ICTR-05-Ii9-I, T. l2 April 2012("Oral fuguments"). The Appeals Chamber observes

that, in response to the Prosecuti0n's claim during oral arguments that any delay in the present case should be attributed

t9 the Def'ence, Mr. Munyagishari ret'erred to the difUculties in "secur[ing]" observers fot lhe Uwinkinrli trial in Rwanda

ancl t9 the necessity to find a monitoring agreement tilr his case as well. He did not, htlwever, elaborate on this point.

SeaOral Arguments, pp.41,42. In any event, the Appeals Chamber notes that the Referral Chamber nonetheless

c<tnsiderecl ai length the hurdles involved in the establishment and implementation of the monitoring mechanism in the

uvinkint l i  case when determining whether a monitoring mechanism in the present case would be a basis, inter ul ia' t t t

be satisf ied that Mr. Munyagishari wi l l  receive a fair tr ial  in Rwanda. See Impugned Decision, paras'207-214.
r2* Munyagishari N6tice'pt 'Appeal, para. 15, fn. 4, relerr ing ta Impugned Decision, para. 55; Munyagishari Appeal

Brief, heading "Ground '1" at p. 1 3, paras. 54-59.
l t" Munyagishari Appeal Brief,  para 54. See al 'stt  Munyagishari Reply Brief '  para l6'
't" Munyigishari Appeal Brief, para. 55, re.l'erring to Rwanda Amicu.s Curiae Brief, para. 23 See also Munyagishari

Appcal Briet-,  paras. 6t l ,  7(t;  Munyagishari Reply Brief '  pruas. 25, 26'
l ' l 'Munyagishari Appeal Brief,  para. 55, relbrr ing lo Impugned Decision, para.53 and The Prosecutor v Bernard

Munyug' isiari ,  Casi 'No. ICTR-05-89-I,  Prosecutur 's Consolidated Brief in Reply, 29 February 2012, Annex F

(Affidavit sf Paul Rwarakabije, Commissioner General of Rwandan Correctional Services, dated l3 February 2012

("AtTitlavit of Commissioner General of Rwandan Correctional Services")
rI Munyagishari Appeal Brief, para 56.
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risk that [hisl presumption of innocence [...] will not be protected" constitutes an error of fact.l3l

He adds that its failure "to find that the repeated violations by Rwandan authorities amounted, in

and of themselves, to a violation of the presumption of innocence" constitutes an error of law'l3a

53. In response, the Prosecution submits that the Referral Chamber was correcl in not being

concerned that Mr. Munyagishari 's right to be presumed innocent would not be protected.lss In the

Prosecution's opinion, the Referral Chamber reasonably concluded that the comments made in the

media and by Rwandan public authorities in unrelated cases did not show that Mr. Munyagishari

would not receive a fair trial. l16 With respect to the alleged contradiction in Rwanda's submissions,

the Prosecution avers that the "distinction [...] is manufactured not real."l 'r7 Specifically, it argues

that the two statements are not inconsistent and that, in any event, Mr. Munyagishari does not

explain how Rwanda's statement detracts from the finding that his right to the presumption of

innocence wil l be respected.l ls

54. The Appeals Chamber notes that the Referral Chamber's statement that it was "not

concerned that [Mr. Munyagishari's] presumption of innocence would not be protected" was made

at the conclusion of its assessment of the parties' arguments and, particularly, after the Referral

Chamber noted that "any transfer of this case would be accompanied by independent monitoring in

accordance with Rule I I Dis(DXiv)" of the Rules.r3e When this statement is read in its proper

context, the Impugned Decision reflects that the Referral Chamber duly considered whether

Mr. Munyagishari 's right to be presumed innocent would be protected in practice in Rwanda.la0

55. Further, the Appeals Chamber recalls that "[t]here is a presumption that a Trial Chamber has

evaluated all the evidence presented to it, as long as there is no indication that the Trial Chamber

completely disregarded any particular piece of evidence,"r4r The Appeals Chamber fails to see a

contradiction between Rwanda's statement that the regulations in effect fbr detention of persons

convicted by the Special Court for Sierra Leone will apply to accused in cases referred by the

Tribunalra2 and the statement of the Commissioner General of Rwandan Correctional Services that

rr3 
Munyagishari Appeal Brief, para. 58.

r3a Munyagishari Appeal Brief, para. 58. See also ihid., pata.57.
l3s Prosecution Response Brief, para. 33.
r36 Prosecution Response Brief, para. 36.
lr7 Prosecution Response Brief. para. 37.
li8 Prosecution Response Brief, para. 39. The Prosecution also ret'ers t<'tthe Uu,inkinrli case, where the reterral chamber

tirun1I that adequate conditions of detention were guaranteed by the Transt'er Law and that Mr. Uwinkindi would be

detained in appropriate c<tndition s if his case were ref erred to Rwanda. See ibifl. , para. 40
rr"  Impugned Decis ion,  para.  55.  See also ib id. ,patas.52-54
'0"  See Impugned Decis ion,  paras.  52-55.
'o' 

Callixte Kalimanzira v. The Prosecutor, Case No. ICTR-05-88-A, Judgement, 20 October 20 | 0, para. 195. See alsrt

Simion Nchamihipo v.  The Pntsecutor ,  Case No. ICTR-O1-63-4,  Judgement,  l l l  March 2010,para.  l2 l .
Iar Rwancla Amicus Curiae Brief, para. 23
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in Mpanga and in the Kigali Central Prison convicted persons are separated from those awaiting

trial.la3 In the view of the Appeals Chamber, Rwanda's statement concerning the application of the

,'same regulations" in no way implies that transferred accused awaiting trial will not benefit from

the presumption of innocence. The Appeals Chamber accordingly finds no indication that the

Referral Chamber disregarded Rwanda's statement'

56. Finally, the Appeals Chamber observes that the Referral Chamber examined whether the

comments made by Rwandan media and public authorit ies violated Mr. Munyagishari 's right to be

presumed innocent.laa Holcling that "judges are trained and experienced professionals capable of

separating comments made by public officials from evidence presented in the courtroom", the

Referral Chamber concluded that these comments, in and of themselves, do not violate

Mr. Munyagishari 's right to the presumption of innocence.las Mr. Munyagishari merely expresses

his disagreement with the Referral Chamber's conclusion in this regard without showing how the

Refenal Chamber erred in so finding.

5 7 . The Appeals Chamber, therefore, dismisses Mr. Munyagishari's fourth ground of appeal'

5. Non bis in idem (Ground 5)

58. The Refenal Chamber, having analysed certain Gacaca records submitted by the

Prosecution, found that it was "undisputed that Munyagishari ha[d] been previously convicted in

ab,sentia in Gacaca proceedings in Rwanda."'ao Relying on the Prosecution's contention that the

Gacaca Court of Appeal had nullified the convictions entered by the lower Gacaca Court of

Kayove Sector, the Referral Chamber found that the invalidation of Mr. Munyagishari's convictions

by a higher court "mean[t] that a trial of [Mr. Munyagishari] before Rwanda's High Court or

Supreme Court would not violate the principle of ntn bis in idem."tal

59. Mr. Munyagishari submits that the Referral Chamber erred in finding that it

was "undisputed" that he had previously been "convicted" in absentia in Gacaca proceedings in

Rwanda.las He contends that the document on which the Referral Chamber based its f inding "only

indicates that the Judgement delivered at first instance was amended and that the decision was

nullified" and "contains no information as to the guilt of the Accused and attests that no sentence

'a, Aificlavit of Commissioner General of Rwandan Correctional Services, para. 2.
loo Impugned Decision, para.54.
'" lmpugned Decision, para.54.
'ao Imprigned Decision, para. 56, referring to The Prosecutor v. Bernard Munyagishari, Case No ICTR-05-89-1.

Prosecut&'s Filing of Additional Information, 5 March 2012 ("Prosecution Intirrmation"), paras. l-3'
'at lmpugned Decision, para. 60. See also Impugned Decision, para. 56
'o* Munfagishari Appeil Brief, para. 60, referring to Impugned Decision, para. 56. See also Munyagishari Notice of

Appeal, para. I 7; Munyagishari Appeal Brief, heading "Ground 5" at p. I 6, paras 6 l -65'
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was pronounced".lae This, Mr. Munyagishari submits, "tends to lead to the conclusion that [he] was

acquitted in the Gacaca first instance proceedings."ls" He argues that because it is not clear what

the outcome of the first instance Gacaca proceedings was, the Referral Chamber did not possess

sufficient evidence allowing it to consider that he had previously been convicted and that his

conviction had been null if ied.lsl

60. The Prosecution responds that Mr. Munyagishari's argument that it is unclear whether he

was convicted or acquitted during the Gacaca proceedings was not raised before the Referral

Chamber, and that Mr. Munyagishari should be barred from raising it for the first time on appeal'rs2

In any event, the Prosecution contends that the Referral Chamber did not err in finding, based on

the Gucttcu Appeal Judgement, that the in absentia conviction had been set aside.ls3 It also argues

that the Referral Chamber properly relied on the Gacuca records which the Prosecution had

submitted.lta In the Prosecution's view, it was reasonable fbr the Referral Chamber to determine

that, if referral was allowed, Mr. Munyagishari's trial before the High Court of Rwanda would not

violate the principle of wm bis in iclem since "the lower court judgement was quashed by the

Gacaca Appeals Court, and thus no longer existed'"155

61. In reply, Mr. Munyagishari submits that he raised the issue of his conviction by the Gacaca

courts during Oral Arguments.l56

62. The Appeals Chamber notes that, during Oral Arguments, Mr. Munyagishari referred to the

lack of clarity of the Gacuca Appeal Judgement and expressly submitted that the absence of

indication of any penalty "presupposes that the Gecaca court did not impose any conviction."'tt

While Mr. Munyagishari made these submissions in support of his claims concerning the deficiency

of the conduct of proceedings in Rwanda rather than in relation to the application of the non bis irt

ra'' 
Munyagishari Appeal Brief, para. 60 (internal ref'erences omitted), reJerring /n Prtlsecution Infirrmation, Annex A

(Kayove Gororo Court of Appeal Jutlgement of 3 February 2Ol2) ("Gacaca Appeal Judgement").
is"  Munyagishar i  Appeal  Br ief ,  para.6l .  Mr.  Munyagishar i  expla ins that  he " is  not  in a posi t ion to say what the verdict

was in the flower) Gacacg c()urt because [he] has never been able to obtain the Judgement." See idem' See ul'rtt

Munyagishar i  Reply Br ief ,  paras.20,2l  '
, t '  Mur iyagishar i 'Appeal  Bi ief ,  paras.62,65.  As a resul t ,  Mr.  Munyagishar i  contends,  the Ref 'erra l  Chamber v io lated

the onui probantti incumhit actori principle ancl erred in concluding that the vacatur of the judgement does not violate

the pr incip le of  non hi .s  in i t lem since " the inval idat ion of  an acqui t ta l  could wel l  undermine the pr incip le."  See ih id. .

para.62. See also ibitl., paras. 63-65'
i5r Prgsecution Respon,se Brief, para. zlzl. The Prcsecution argues that Mr. Munyagishari did not respond to the

pr<rsecution's discloiure <.t{ the Gacutu recprds and only "vaguely asserted that there were some unspecitied 
'errors' ()r

'surprising' issues in the jutlgement" during Oral Argumenls. See idem'
r5t  

Prosecut ion Response Br ief ,  paras.45,48.
rsa plrsecution Response Brief, para. 46. The Prosecution also subrnits that the Ret'erral Chamber did not reverse the

burden of proof but correctly heltl that it bore the burden of proving that Mr. Munyagishari's trial in Rwanda would be

fair. See ibid., para. 41.
rss Prosecution Appeal Brief, para. 48.
r56 Munyagishari Reply Brief, para. 19, re.ferring /o Oral Arguments, p. 25'
r57 Oraf  Arguments,  p.  25.  See al .so ih id. ,  pp- 24,26.
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idem principle, the Appeals Chamber considers that Mr. Munyagishari did not fail to raise the

arguments before the RefBrral Chamber. Thsrefore, he is not barred from raising them on appeal. In

light of Mr. Munyagishari's submissions during Oral Arguments, the Appeals Chamber further

finds that the Referral Chamber erred in stating that it was "undisputed" that Mr. Munyagishari had

been previously "convicted" tn Gacuca proceedings in Rwanda.

63. In particular, the Appeals Chamber notes that the Gacaca Appeal Judgement submitted by

the Prosecution does not indicate whether Mr. Munyagishari was convicted or acquitted by the

Gacaca Court of Kayove Sector. It merely states, in relevant part, that:

The Gacaca court has no jurisdiction k) try Munyagishari Bernard case. Tryi.ng his case would
amount to violat ing the law. He wil l  be tr ied by the High Court of the Republic. ' 'n

t . l
The Gacaca Court ol Appeal of Kayove notes that it lacks jurisdiction to try the accused as he

faces charges carried against him by the Prosecution authorities. Therelirre, the present Gacaca

Court vacates the decision previously taken by the Gacaca Court of Kayove Sector, as it was in

violation of [Organic Law N' | | /20Oi of l6 March 2007]. rse

64. In the absence of any other material establishing that Mr. Munyagishari was convicted by

the Gacaca Court of Kayove Sector, the Refenal Chamber, therefore, erred in relying on its

understanding that Mr. Munyagishari had been convicted by the lower Gacaca court in reaching its

conclusion that his trial in Rwanda following his transfer would not violate the principle of rutn bis

in irJem.160

65. The Appeals Chamber, however, considers that the issue of whether Mr. Munyagishari was

convicted or acquitted by the Gacaca Court of Kayove Sector is irrelevant in the present case as i[

is not disputed that the Gacuca Appeal Judgement vacated the decision of the Gacaca Court of

Kayove Ssctor based on lack of jurisdiction.ru'The Appeals Chamber recalls that the non bis in

idem principle aims to protect a person who has been finally convicted or acquitted from being tried

fbr the same offence agatn.t62 Where a Gacaca conviction has been vacated on appeal, further

"r Gurora Appeal Judgement, p. 705 (Registry paginatron).

""  Guruca Appeal  Judgement,  p.  704 (Registry paginatron).
'o" The Appeals Chamber considers that Mr. Munyagishari's argument regarding the burden of proof is ill-tbunrJed as
the Impugned Decision clearly ref'lects that the Ret'erral Chamber reached its findings on the basis of the Prosecution's
submissions. The tact that the Referral Chamber may have erred in reaching rts conclusions does not demonstrate that it
tailed to place the burden <lf proof on the Prosecution in the context of assessing the Prosecution's application firr
referral oursuant to Rule I I Di.r of the Rules.
'ol 

Saa Munyagishari Appeal Briei, paras. 60, 62; Prosecution Response Brief, para.4tl.
toz 

See The Prosecutor r,. Tlrurcisse Mut,unyi, Case No. ICTR-00-55A-AR73, Decrsion on the hosecutor's Appeal
Concerning the Scope of Evidence to be Adduced in the Retrial, 24 March 2009, para. 16. See general./y Article 9 of the
Statute;  Internat ional  Covenant on Civ i l  and Pol i t ical  Rights (adopted l9 December 1966,999 UNTS l7 l )  ( " ICCPR"),

Art. l4(7) ("No one shall be liable to be tried or punished again tirr an offence tor which he has already been.finally
convic'led or acquitted in accordance with the law and penal procedure of each country") (emphasis added); Protocol
No. 7 to the Convention firr the Protection of Human Rights and Fundamental Freedoms (adopted on 22 November
l9lt4), Art. 4(2) ("The prcvisions of the preceding paragraph shall not prevent the reopening of the case in accordance
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proceedings against the individual will not violate the non bis in itlem pirnciple,t63 as

Mr. Munyagishari concedet.'* He fails to show how an acquittal that is vacated on appeal should

lead to a different result. Accordingly, the Appeals Chamber finds that Mr. Munyagishari has not

demonstrated that, notwithstanding the erroneous reliance on his alleged prior conviction, the

Referral Chamber erred in finding that his trial before the High Court of Rwanda would not violate

the principle of non bi,r in idem.

66 The Appeals Chamber, therefore, dismisses Mr. Munyagishari's fifth ground of appeal'

6. Conditions of detention (Ground 6)

67. Mr. Munyagishari submits that the Referral Chamber erred in considering that it was limited

to assessing the legal framework governing detention in Rwanda.lot H. u.gu"s that the legal

framework does not, in and of itself, ensure that the conditions of detention accord with

internationally recognized standards.l66

68. Mr. Munyagishari further contends that the Referral Chamber should not have concluded

that his conditions of detention will meet international standards given the evidence that, despite the

legal framework which the Referral Chamber found satisfactory, international standards are not me[

in the prison system of Rwanda.l6T In this regard, he submits that the Referral Chamber attached

disproportionate weight to the Affidavit of Commissioner General of Rwandan Correctional

Services and did not correctly assess the evidence contradicting it, including the statement of

Rwanda as to the segregation of detainees.'ot H" adds that the Ref'erral Chamber erred in

disregarding the concsrns of the United Nations Human Rights Committee that "there appeared to

be no guarantee that [...] accused will be held separately from convicted persons" on the pretext that

those concerns had to do with the entire prison system in Rwanda.l6e

with the law and penal procedure of the State concerned [...] if there has been a fundatnental det'ect in the previttus

proceedings, which could aff'ect the outcome of the case"); American Convention on Human Rights (adopted on

22 November 1969) ("ACHR"), Art. 8(4) ("An accused person acquitted by a nonappealable judgmenl shall not be

subiected to a new trial tirr the same cause") (emphasis added).
'ot Uv'inkindi Appeal Decision, paras. 4l-44. See also Prosecutor v. Jean Uv'inkindi, Case No. ICTR-O1-75-I, Decision

on Prosecutor's Request firr Ret'enal to the Republic of Rwanda, 28 June 20ll ("Uwinkinrli Referral Decisron"),

paras.  27-35.
' *  

See Munyagishar i  Appeal  Br ief ,  para.  62.
ros Munyagishar i  Not ice ot  Appeal ,  para.20 Munyagishar i  Appeal  Br ief ,  heading "Ground 6" at  p.  17,  paras.66-70.

See alxt  Munyagishar i  Reply Br ie l ,  para.23.
Ino Munyagishar i  Appeal  Br ief ,  para.66.  Mr.  Munyagrshar i  submits that  the Appeals Chamber has never l imi ted the

assesslnent of the conditions of detention to the legal tiatnework' See idem.
ro7 Munyagishar i  Appeal  Br ief ,  para.  67.  See also Munyagishar i  Reply Br ief ,  para '27.
rot Munyagishari Appeal Brief, para. 68. See aln ihid., para.70.
lo" Munyagishari Appeal Brief, para. 6t1, re.ferring /o Consideration of Reports Submitted by States Parties Under

Article 40 of rhe Covenant, Concluding Observations of the Human Rights Committee, Rwanda, CCPR/C/RWA/CO/3,

7 May 2009, para.  15.
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69. In response, the Prosecution argues that the Referral Chamber's approach was consistenl

with settled jurisprudence'7n and that, in any event, the Referral Chamber considered the argument

that international standards would not be followed in practic".'t' Th" Prosecution also submits that

Mr. Munyagishari has failed to show that the Referral Chamber erred in its assessment of the

submissions and evidence before it relating to the conditions of detention.l?2

70. The Referral Chamber correctly recalled that it was required to ascertain whether the laws

governing detention incorporate relevant international standards.lTl The Referral Chamber then

stated that it was "therefore limited to an assessment of the applicable legal framework."lT4

Concluding that "the Transfer Law, supplemented by the Rwandan law on prisoner rights [are] in

line with international human rights standards",lT5 the Referral Chamber turned to consider

Mr. Munyagishari's submissions that the international human rights law will not be implemented in

practice.lT6 The Referral Chamber dismissed those submissions as "speculative" or "based on little

credible evidence."l 
77

11. The Impugned Decision clearly reflects that the Referral Chamber properly considered

Mr. Munyagishari 's submissions pertaining to the practical implementation of the legal framework

governing detention in Rwanda. The Referral Chamber's statement that it is "l imited to an

asscssment of the applicable legal framework" has to be read in this context.

72. Turning to Mr. Munyagishari's contention regarding the assessment of the submissions and

evidence allegedly showing that international standards governing detention are not met in Rwanda'

the Appeals Chamber recalls that it has already rejected Mr. Munyagishari's claim concerning the

alleged contradictory statements of Rwandan authorities on the question of segregation of

detainees.rTs It further considers that Mr. Munyagishari has failed to show that the Referral

'7" 
Pr,rsecution Response Brief, para. 5O, referring to IJwinkindi Appeal Decision, para' 37 '

r7r 
Prosecution Response Brief, paras. 5 1 , 52.

't: Prosecution Response Brief, paras. 55, 56.
'tr Impugnetl Decision, para. 80, referring to Ilu'inkindi Appeal Decision' para. 37.
r7a Impugned Decision, para. tlO.
'at Impugned Decision, para. 80. The Ret'erral Chamber also noted that the Transf'er Law requires that any person

transterred t9 Rwancla "shall be detained in accordance with the minimum standards of detention as provided in the

Unitetl Nations Body of Principles for the Protection of All Persons under any Form of Detention tlr Imprisonment,

adepted by General  Assembly rest>lut ion 43l l '13."  See ih id. ,para.73,  referr ing ro Transter  Law, Art .  23( l ) .
' to 

Impugned Decis ion,  paras.  t ' l l -1 i4.
' t t  Impugned Decis ion,  paras.  f l l ,  t t2.  The Reft r ra l  Chamber tur ther noted that  both Rule I  I  b i . r (DXiv)  of  the Rules and

Art ic lc  t3(2)  9 i  the Transter  Law provide l i r r  a moni tor ing mechanism which,  in accordance wi th the jur isprudence,

eKtencls to detent ion condi t ions,  and that  the referra l  is  subject  to rev()cat ion " l f  adequate condi t ions are not  pr<lv ided"

See ib id. ,  para.  [ l  l .
t 7 r  ^'  See supru,  para.  ) ) .
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Chamber "attached disproportionate weight"rte to the Affidavit of Commissioner General of

Rwandan Correctional Services.

13. Likewise, Mr. Munyagishari fails to demonstrate that the Referral Chamber committed an

error in considering that the Human Rights Committee's statement and the other evidence pointing

to the "poor running"l80 of the Rwandan penitentiary system were irrelevant to the extent that they

concerned the entire Rwandan prison system and not the separate facilities that have been

established for accused transferred from the Tribunal.lsl The Appeals Chamber recalls in this regard

that the Ref'erral Chamber's scrutiny was limited to whether it was satisfied that Mr. Munyagishari

will be detained in appropriate conditions if his case were to be referred to Rwanda. The Referral

Chamber correctly held that information pertaining to the practical implementation of the legal

framework applicable to Rwandan detainees not subject to the Transfer Law was not relevant to this

determination.

14. The Appeals Chamber, therefore, dismisses Mr. Munyagishari's sixth ground of appeal.

7 . Attendance of defence witnesses (Ground 7)

75. Mr. Munyagishari submits that the Referral Chamber erred in ruling that he will obtain the

attendance and examination of his witnesses under the same conditions as those testifying for the

prosecution.ls2 He contends that the Referral Chamber failed to ensure that "in practice, he can

obtain the actual attendance of witnesses on his behalf under conditions which are clearly identtcal

to those of Prosecution witnesses."'* 'Mr. Munyagishari submits that the Referral Chamber should

have concluded that he could not be guaranteed the attendance of witnesses on his behalf as

required in light of its findings: (i) that there are gaps in the immunities given to defence witnesses;

(ii) that these gaps may interfere with his ability to obtain witnesses; (iii) that potential defence

witnesses face concrete difficulties; and (iv) that only the abolition of the genocide ideology law

could reassure witnesses.'*o In his view, this should have led the Referral Chamber to conclude that

it was impossible to refer his case to Rwanda.lss

rie Munyagishari Appeal Brief, para. 68.
r8t'Munyagishari Appeal Brief, para. 70.
'* '  S"e Impugned Decision, para.84.
l8r Munyagishari Notice of Appeal, para. 23 Munyagishari Appeal Brief, heading "Ground 7" at p.2O, paras. 7l-7t1.
r*3 Munyagishari Appeal Brief, para. 73. See also ibid.,para.18.
r8a Munyagishari Appeal Brief,  paras. '74,75, 

See also ibid.,para.76.In support of his submission, Mr. Munyagishtui
submits that a ref'erral chamber "can reasonably deny referral notwithstanding the existence of the legal framewtlrk,
when it considers that the Accused may tace diftlculties in securing the attendance of witnesses that would jeopardize
hi,s right to a tair trial." See ihid.,para.75, re.ferring to Uwinkindi Appeal Decision, para. 64.
'" 'Munyagishari Appeal Brief,  para. 14. Mr. Munyagrshari also argues that the Ref'erral Chamber exceeded i ts
jurisdict ion in imposing condit ions to ensure the respect of his r ight to obtain witnesses. See idem. The Appeals
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76. Mr. Munyagishari further submits that the Referral Chamber erroneously disregarded the

submitted affidavits of defence witnesses who, "being aware of all Rwandan laws and all

possibilities of protection, stated, nonetheless, that they would not testify before Rwandan

courts."l86 Citing the Referral Chamber's finding that "it constitutes a violation of the principle of

equality of arms if the majority of defence witnesses appeared by means substantially different from

those for the prosecution", Mr. Munyagishari submits that the Referral Chamber erred in

concluding that he wil l "not necessarily rely on alternative modes of obtaining testimony."l8T In this

respect, he contends that had the Referral Chamber "properly analyzed" the affidavits of the

defence witnesses that he submitted, it would have concluded that all defence witnesses, if they

agree to testify, wil l testify via one of the alternative modes.l88 According to him, the Referral

Chamber improperly considered the effect of the defence witnesses' fear on their willingness to

testify and, consequently, "came to wrong conclusions".l8e

17 . The Prosecution responds that it was "entirely appropriate for the [Referral] Chamber to

fbcus on the immunities and protections afforded by Rwanda's existing framework", particularly

given the fact that there is no past experience to draw upon.''" The Prosecution also submits that the

Referral Chamber had a reasonable basis to conclude that Mr. Munyagishari, regardless of

witnesses' fears, will be able to secure the attendance of witnesses,lel and reasonably determined

that there will not be an inequality of arms.le2 In this regard, the Prosecution argues that the fact that

defence witnesses may fear testifying before Rwandan courts does not automatically imply that the

majority of defence witnesses would appear by means substantially different from those for the

prosecution.l" In the Prosecution's view, it was reasonable for the Referral Chamber to leave these

f'act-based assessments to be addressed, if necessary, by the High Court of Rwanda and, "if that

proves ineffective, by Rule I I bi,r 's monitoring and revocation provisions."rea

Chamber will address this argument in its discussion rrf Mr. Munyagishari's tenth ground of appeal infra. See infra,
Sect ion I ILA. I0.
'*o 

Munyagishari Appeal Brief, para. 76, re.ferring to Munyagishari Response to Request tirr Ref'erral, Annex 51,
confidential. See ul.so Munyagishari Appeal Briel', para.77.
'^ 'Munyagrshar i  

Appeal  Br ie l .  para.  77,  re. lerr ing lo Impugned Decis ion,  para.  134.
' "^  

Munyagishar i  Appeal  Br ief .  para.  77.
'n '  

Munyagishar i  Appeal  Br ie l .  para.  7 l l .

"'" Pr,tsecuti,tn Response Brief, para. 64. The Prosecution also submits, ref'erring tothe IJu'inkindi Appeal Decision, that
"it is sutTicient tirr a Chamber to rely on the existence of such a legal tiamework as a primary basis firr determining
whether aclequate protections are provided to ensure a fair trial." Saa Pnrsecution Response Brref, para. 64, relbrring ltt
U.u ' ink indi  Appeal  Decis ion,  para.  64.
'' ' 

Prosecution Response Briet', para. 65. The Prosecutron argues in this regard that the Ref'erral Chamber addressed the
ful f  rangeof defencewitnesses' fearsandexplainedwhytheywerenotobstaclestoret-erra l .  Seeidem.
'" 

Prosecution Response Briel', para. 67.
rer Prosecution Response Brief, para. 67. The Prosecution argues that the alternatives provided under Rwandan law
"could, with appropriate logistical support, allow Munyagishari to both face the witnesses and hear their testimony vjya
voce." See ibid.. oara. 68.
1"4 

Prosecution Response Brief. oara. 69.
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18. In reply, Mr. Munyagishari submits that the fact that the Referral Chamber decided to

impose conditions on the Prosecutor General of Rwanda in order to ensure that his rights would be

protected shows that it was not satisfied that he would obtain the appearance of witnesses under the

same conditions as those of the orosecution.les

79. The Appeals Chamber recalls that the role of a referral chamber in assessing the availability

of defence witnesses' testimony is to determine the likelihood that the accused will be able to

secure their appearance on his behalf under the same conditions as those testifying against him.le6

The Impugned Decision reflects that, in fulfilling this task, the Referral Chamber did not limit its

assessment to the applicable legal framework but examined at length Mr. Munyagishari's

submission that his right to obtain the attendance and examination of his witnesses under tne same

conditions as those testifying for the prosecution will not be respected in practice in Rwanda.leT

Although he disagrees with the Referral Chamber's conclusion that it was satisfied that Rwanda had

the capacity to ensure and respect this right, Mr. Munyagishari does not demonstrate that thc

Referral Chamber erred in reaching any of the findings which underpinned that conclusion.r'*

80. Likewise, Mr. Munyagishari fails to show how the Referral Chamber erred in its assessment

of the witnesses' affidavits. While these affidavits reveal the refusal of certain potential defence

witnesses residing outside Rwanda to testify in Rwanda, the Appeals Chamber finds no error in the

Referral Chamber's observation that it did not consider that Mr. Munyagishari's defence "will

necessarily rely on alternate modes of obtaining testimony to the extent that it will necessarily

render the trial unfair."lee In the Appeals Chamber's view, the Referral Chamber was correct ln

considering that it would be speculative to conclude at this stage and on the basis of the few

affidavits provided that, as Mr. Munyagishari contends, all defence witnesses will testify by

alternative modes of testimony. The Appeals Chamber further notes that, should this happen and

Mr. Munyagishari 's right to obtain the attendance and examination of his witnesses under the same

conditions as those testifying for the prosecution be impaired to the extent that it renders his trial in

Rwanda unfair, the referral of the case may be revoked.

8 1 . The Appeals Chamber, therefore, dismisses Mr. Munyagishari's seventh ground of appeal

l"t 
Munyagishari Reply Brief, para. 28, referring /o Impugned Decision, para.

' . . , "  
Uu inkindi  Appeal  Decis ion,  para.  61.

' " '  
See Impugned Decis ion.  paras.  97-135.

' ' 'n  
Sec Impugned Decis ion,  para.  139.

' " "  
Impugned Decis ion,  para.  134.
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8. Effective defence (Ground 8)

82. Mr. Munyagishari submrts that the Referral Chamber erred in ruling that his right to an

effective defence will be guaranteed in Rwanda.200 In particular, he contends that, having

acknowledged the unique challenges of this case, the Referral Chamber failed to ensure that

Rwanda will provide sufficient funds to his defence counsel, in particular to finance work outside

Rwanda.2('l In this regard, he asserts that. a referral chamber must "ensure that national jurisdictions

provide adequate and sufficient remuneration in order to guarantee an efficient and effective

dei'ence of the accused."202 In Mr. Munyagishari's view, the Ref'erral Chamber also shifted the

burden of proof by "accepting the Prosecutor's allegations and the affidavits of Rwandan civil

servants whose interest in the referral of the case is clear, without any tangible evidence that

sufficient resources will be made available to ensure [his] defence".2O3 Jn addition, he argues that

for his current counsel to be able to transfer his knowledge of the case to a new counsel, the

Tribunal or Rwanda must provide the means for the two counsel to work together for a period of
.  ) ( \ t

[ l m e . - '

U3. The Prosecution responds that the Referral Chamber reasonably determined that Rwanda

had sufficient funds allocated to its legal aid system and explicit ly took into account that

preparation of Mr. Munyagishari 's def-ence may well entail considerable work outside Rwanda.20s

The Prosecution argues that a review of the Impugned Decision also reflects that the Referral

Chamber did not shift the burden of proof.206 The Prosecution further submits that the Referral

Chamber cannot be faulted for not considering the issue of transfer of information between counsel

as Mr. Munyagishari raises it for the first time on appeal.2o7 The Prosecution adds that, in any event,

counsel before the Tribunal have ethical obligations to deliver the case file to subsequent counsel.208

It also submits that, should Mr. Munyagishari encounter diffrculties in the "smooth transfer of his

2' ' '  Munyagishar i  Not ice of  Appeal ,  para.26;  Munyagishar i  Appeal  Br ief ,  heat l ing "Ground I i "  at  p.  23,  paras.  79-t16.
-" '  

Munyagishar i  Appeal  Br ief ,  paras.  8 l - t i3,  t t6.  See also Munyagishar i  Reply Br ief ,  para.  31.  Mr.  Munyagishar i
alleges that the Referral Chamber was infirrmed that assigned counsel in Rwanda "seem to be bound to provide 2ro
borut representation" and that it accepted atTidavits in which there was "no mention of specific remuneration firr
Det'ence Counsel." See Munyagishari Appeal Brief, para. tl3. Mr. Munyagishari also submits that the Reterral Chamber
"exceeded its powers when it imposed the assignment of an experienced Counsel on the Kigali Bar, subject to the
approval of the Presrdent of the Tribunal or the Residual Mechanism." See ibid., para. 80, referring to ibitt.,
paras. 93-97 (internal reference omitted). This argument is addressed under Mr. Munyagishari's tenth ground of appeal
infra. See inlia, Section III.A. 10.
r ' r  

Munyagishar i  Appeal  Br ie l ,  para.  t l3.
' " 'Munyagishar i  

Appeal  Br iet ,  para.  84.
'' ' 

Munyagishari Appeal Brief, para. ti5. Mr. Munyagishari also submits that the Ret'enal Chamber "did not consider it
necessary to dwell on the practical difiiculties of the transt'er of intirrmation between Counsel working in diff'erent
geographical jur isdict ions that  are l 'ar  apart . "  See idem.
t" '  Prosecut i r rn Response Br ie l ,  paras.  70-73.
2"0 

Prosecution Response Brief. oara. 75.
i " 'Pr , ,secut j , ,n 

Response Br ief .  para.  77.
' "n 

Pnrsecut ion ResDonse Br ie l .  oara.  77.
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[Tribunal] case file to successor counsel, adequate remedies exist to bring these concerns to the

attention of the lTribunal] Registrar or the High Court in Rwanda."2oe

84. In the Appeals Chamber's view, the Referral Chamber appropriately considered that the

Transfer Law, Rwandan law, and Rwandan practice ensure the right of indigent accused to be

assigned legal assistance without payment.2l" The Referral Chamber examined Mr. Munyagishari's

submission that the Rwandan legal aid system was not adequately funded, finding that his factual

assertions failed to rebut the affidavits of the Minister of Justice of Rwanda and the Secretary-

General of the Rwandan Supreme Court.2l 'The R"f".ral Chamber concluded that Rwanda had

appropriate funding for the legal representation of transferred accused.2l2 It did so "mindful of the

unique challenges presented in this case, and, in particular, the existence of prospective witnesses

outside of Rwanda."2l3 Mr. Munyagishari does not demonstrate that the Referral Chamber shifted

the burden of proof or erred in accepting in good faith the assurances of the Minister of Justice of

Rwanda and the Secretary-General of its Supreme Court that appropriate funding will be

provided.2la Moreover, it bears noting that the Referral Chamber emphasized that "[s]hould

Rwanda fail to provide sufficient funding so as to infringe on the fair trial rights of

[Mr. Munyagishari], the case is subiect to revocation".2ls

85. The Appeals Chamber observes that, although Mr. Munyagishari submitted before the

Referral Chamber that the change of counsel if his case were transferred would cause him serious

prejudice,2r6 he did not expressly raise a claim regarding the difficulties of transferring knowledge

of the case to successor counsel during the proceedings before the Refenal Chamber. The Appeals

Chamber therefore considers that Mr. Munyagishari has waived his right to raise the issue on

appeal. The Appeals Chamber nonetheless recalls that counsel representing Mr. Munyagishari

2'D Prosecution Response Brief. para. 78.
t" ' Impugned Decis lon,  paras.  l i0 ,  146.
: r r  Impugned  Dec i s i on ,  pa ras .  l 5 l - 153 .
rr r  Impugned Decis ion,  para.  153.
t ' t  Impugned Decis ion,  para.  1 53.
t'o 

See Impugned Decision, para. 153. The Appeals Chamber emphasizes that the Ret'enal Chamber was not obligatetl

to itemize the provisions ot Rwanda's butlget once it had learned that there is financial support for representation. See

ulso lJv'inkindi Appeal Decisir)n, para. 7l; Prosecutor r,. Mitar Raievit and Sat,o Todovit, Case Nos. IT-97-25/l-

AR l l b i . r .  I  and IT -97 -25 / l -AR l l b i . r . 2 ,Dec i s i ononSavoT tdov i i ' sAppea l sAga ins tDec i s i onsonRe fe r ra lUnde rRu le
I I bis, 4 September 2006 (Todovii Appeal Decision"), para. 59; Prosec utttr v. Zeliko Me.iakii et al., Case No. IT-02-
65-ARf lb is.  l ,  Decis ion on Joint  Det 'ence Appeal  Against  Decis ion on Ret 'erra l  Under Rule l lb is ,T Apr i l  2(X)6
("Me.iaki( et a/. Appeal Decision"), para. 70 ("Moreover, the Referral Bench was not legally required to make a finding

on whether the funding 0f the Appellants' det'ence would be adequate to cover current counsel's f'ees and other

expenses incurred by investigators")', Prosecutor v. Gojko Junkovii, Case No. IT-96-2312-ARllbis.2, Decision on Rule

llbi.r Ret'erral, l5 November 2005, para. 44; Prosecutor v. Radrn,an Stankovit', Case No. lT-96-2312-ARl lbi,t. I,

Decision <rn Rule I lbi.r Ret'erral, I September 2005 ("Stankot,ici Appeal Decision"), para.2l .
t 's  

ImpugnerJ Decis ion,  para.  153.  See also ih id. ,  para.  170.
t'o 

See Munyagishari Response to Ret-erral Request, para. 123. Cf. Oral Arguments, p. 27.
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before the Tribunal are subject to clear professional obligations in this respect,2rT something which

Mr. Munyagishari also recognizes.2l8

86. The Appeals Chamber, therefore, dismisses Mr. Munyagishari's eighth ground of appeal.

9. Monitoring (Ground 9)

87. The Referral Chamber held that it would be in the interests of justice to ensure that there is

an adequate system of monitoring in place if Mr. Munyagishari's case is to be referred to

Rwanda.2le The Referral Chamber recalled that the African Commission on Human and Peoples'

Rights ("ACHPR") was selected by the referral chamber in the Uu,inkindi case to monitor

Mr. Uwinkindi's trial, finding it a "trustworthy agency".22n Noting the subsequent decision by the

President of the Tribunal to appoint two Tribunal legal staff as interim monitors while negotiations

were ongoing with the ACHPR, the Referral Chamber expressed its view that Mr. Munyagishari's

rights would be best safeguarded by a monitoring mechanism composed of an independent

organisation.22l Fo. this reason, the Referral Chamber ordered that an independent organization be

appointed as monitor, either instead of, or in addition to, the Tribunal legal staff who are currently

acting as monitors of cases referred to Rwanda.222

88. Mr. Munyagishari submits that the Referral Chamber erred in ruling that his rights will be

saf'eguarded by monitors without ensuring that an adequate monitoring mechanism had been put in

place.t" Recalling the problems relating to the appointment of monitors in the lJu,inkindi case,22a

he argues that "the Tribunal is yet to find any solution to the present case" and that "it is totally

unknown who will ensure observation and monitoring of the case when the case is transferred to

Rwanda."225 For these reasons, and since the Referral Chamber did "not approve the appointment of

[Tribunal] staff as monitors," Mr. Munyagishari contends that the Referral Chamber should not

have relied on the monitoring mechanism as a safeguard for his rights.226 Noting that the Referral

Chamber "seems to envisage" his transfer to Rwanda before the actual appointment of monitors,z27

Mr. Munyagishari also argues that, without monitors on the ground in Rwanda, there can be no

r17 See Code of Prof'essional Conduct firr Defence Counsel. ti June l99tt, Arts. 6, 9, 14.
2r t  See Munyagishar i  Appeal  Br ief ,  para.  t i5.
2r"  Impugned Decis ion,  para.  20t t .
: r "  Impugned Decis ion,  para.  210,  re. ferr ing to IJwinkindi  Ref 'erra l  Decis ion,  paras.  210-213, 219.
r}  Impugne r . l  Decis ion,  paras.  2 l  l  ,212.
"2 f  mpugned Decis ion,  para.214.
rrr 

Munyagishari Notice of Appeal, para. 2tl; Munyagishari Appeal Brief, heading "Ground 9" at p. 26, patas. 141-92,

See ulso Munyagishari Reply Brief, para.32.
rro Munyagishari Appeal Brief, paras. 8?, fl8-
22s 

Munyagishari Appeal Brief, para. ti8.
r ro 

Munyagishar i  Appeal  Br ie l ,  para.  t l9.
- ' '  

Munyagishar i  Appeal  Br ief .  para.  9O. re lerr ing to Impugned Decis i r rn,  para.214.
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possibility of revoking the referral and that he "will be deprived of the only protection mechanism

available to him, and on which mechanism the [Referral] Chamber based its Decision."228

89. The Prosecution responds that Mr. Munyagishari "places too much emphasis on the identity

of the monitor [...] and too l itt le emphasis on the substantive protections the monitoring mechanism

affords to him".22e In this respect, it refers to the Referral Chamber's confidence that should the

Registry's negotiations with the ACHPR prove unsuccessful, other organizations may prove

effective alternatives, as well as to the monitoring guidelines and provisions that will apply if

Mr. Munyagishari's case is referred to Rwanda.2'n Th" Prosecution also argues that the Uwinkindi

monitoring mechanism "has been functioning in practice" with regular repons being submitted to

the Presidents of the Tribunal and the MICT.23r In the Prosecution's view, the Referral Chamber

"reasonably found that an adequate monitoring system would be in place at the time of transfer".232

90. The Appeals Chamber considers Mr. Munyagishari's argument regarding the appointment

of monitors in the Uwinkindi case to be speculative. Moreover, the Appeals Chamber finds his

argument that there is as yet not "any solution to the present case" with respect to monitoring to be

equally unmeritorious. In light of the pending appeal against the Impugned Decision, it is

reasonable that arrangements for the monitoring of his case have not yet been finalized.

The Appeals Chamber also fails to see how, in light of the monitoring modalities imposed by the

Referral Chamber,2r3 the fact that Mr. Munyagishari has not yet been informed of which

organization wil l provide the monitoring would affect any of his rights.

91. Likewise, Mr. Munyagishari fails to demonstrate how his transfer to Rwanda before the

actual appointment of monitors would deprive him o1'the protection of the monitoring mechanism

envisioned by the Ref'erral Chamber given the Referral Chamber's express order that, if not

appointed before his transfer, the monitoring organization should be appointed "as soon as

practicable" after his transfer.23a The Appeals Chamber also emphasizes that revocation of a referral

ordered pursuant to Rule I I bis(F) of the Rule s may be ordered proprio motu and is not conditional

on the existence or observations of a monitoring mechanism.235 In conclusion, the Appeals

2'*  Munyagishar i  Appeal  Br ief ,  para.  90,  re lerr ing,  to Impugned Decis ion,  paras.  85,  I  l l ,  l l8 ,  l3t t .  Mr.  Munyagrshar i
also notes that he did not have the opportunity to express his opinion on monitoring mechanisms other than that ol the

ACHPR. He d0es not, however, allege any specitic error on the part of the Referral Chamber in this respect.
Sea Munyagishar i  Appeal  Br ief ,  para.  91.
22e Prrsecution Response Brief, para. 8 l.
tt" 

Prosecution Response Brief, pruas, 82, 83, 85.
:ll Prosecution Response Brief, para. 84.
:rr Prosecution Response Brief, para. tl5.
t t t  

Se" Impugned Decis ion,  Disposi t ion,  p.  55.  See also ib id. ,para.2l8.
rra Impugne d Decision, Disposition, p. 55. See also ibid., paras. 214,220 ("shortly after the transt'er").
2" 

See ulso Rule l4(C) of the MICT Rules of Procedure and Evidence.

Case No. ICTR-05-tt9-AR I lbi.r
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92.

Chamber cannot find fault in the Referral Chamber's treaftnent of the monitoring mechanism as an

additional safeguard of Mr. Munyagishan's rights.

The Appeals Chamber, therefore, dismisses Mr. Munyagishari's ninth ground of appeal.

10. Conditions imposed to safeguard Mr. Munyagishari's rights (Ground 10)

93. Mr. Munyagishari submits that by imposing conditions on and requiring guarantees from the

Prosecutor General of Rwanda and the KBA, the Referral Chamber "directly interfered in the

proceedings of the national trial and thus exceeded its discretion."236 He argues that no provision in

the Statute empowers a referral chamber to intervene in a State's domestic system and that "such

intervention will be contrary to the provisions of the Charter of the United Nations."231 He contends

that, "[h]aving found that Rwanda's legal framework and the circumstances in Rwanda do not

sufficiently guarantee a fair trial for [him] and that. further guarantees were necessary," the Referral

Chamber should have denied referral to Rwanda.2l8

94. The Prosecution responds that the Referral Chamber "was satisfied with Rwanda's capacity

and willingness to prosecute his case consistent with internationally recognized fair trial

standards."23o The P.osecution submits that it appealed the imposition of two of the three conditions

imposed by the Referral Chamber "because they were not necessary or relevant to ensuring

Munyagishari's fair trial rights and, thus, were beyond the Chamber's authority".2ao However, the

Prosecution argues, the remaining condition was within the Referral Chamber's discretion to

impose because it is reasonably related to safeguarding Mr. Munyagishari's fair trial rights24r and

has "now been fulf i l led by Rwanda".2a2

236 
Munyagishari Appeal Brief, para. 97. See a/.ro Munyagishari Notice of Appeal, para. 31, re.ferring lo Impugned

Dec i s i on ,  pa ras .  17 ,  124 ,149 ' ,  Munyag i sha r i  Appea l  B r i e f ,  head ing  "G round  10 "  a t  p .27 ,pa ra .93 ,  f ns .  159 ,  160 ,
reterr ing lo Impugned Decis ion,  paras.  |  7,  124,  149.
-  "  Munyagishar i  Appeal  Br ief ,  para.  94.  See also ib id. ,  para.95.
r'* Munyagishari Appeal Brief, para. 96. See al.so ibid., para.74.
2re Prosecution Response Brief. nara. 89.
:o" 

Prosecution Response Briei, para. 90, referring ro Prosecution Appeal Brief.
rar 

Prosecution Response Brief, para. 90. See also ibitl., para.92. The Prosecution ref'ers to the tirllowing conclition: a
"binding ct>ncession in writing tiom the Prosecutor General of Rwanda ttr the President of this Tribunal or the Residual
Mechanism that  jo int  cr iminal  enterpr ise shal l  not  be included as a mode of  l iabi l i ty  pursued against  the Accused" See
ibid., paras.9l,94, re.fbrring lo Impugned Decision, para. 17, Disposition, p. 55. The Pnrsecution also rel'ers to the
Ref'erral Chamber's request that Rwanda report about the progress of the study commissioned regarding Article l3 of
the Rwandan Constitution. See Prosecution Response Brief, paras. 91,93, re.ferring lo Impugned Decisir>n, para. 97,
Disposition, p. 56. The Appeals Chamber will not entertain the Prosecution's argument regarding this request by the
Rel'erral Chamber as Mr. Munyagishari does not challenge the Impugned Decision in this regard. See Munyagishari
Notice of Appeal, para.31, re.ferring lo Impugned Decision, paras. 17, 124, 149; Munyagishari Appeal Brief, para. 93,
fns. I 59, 160, referring to Impugned Decision, paras. I 7, 124, 149.
rar 

Prosecution Response Brief, para. 91, referring toLetter of Pnrsecutor General of Rwanda of 6 August 2012
addressed to Tribunal President Joensen and MICT President Meron.
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95. While a referral chamber enjoys broad discretion in considering requests for referral

pursuant to Rule I I bi.s of the Rules, it nonetheless must be satisfied prior to ordering referral, inter

alia, that the accused will receive a fair tnal and that he will be accorded the rights set out in

Article 20 of the Statute.243 The Appeals Chamber has held that:

whatever information the Ret-erral Bench reasonably t'eels it needs, and whatever orders it

reasonably finds necessary, are within the Referral Bench's authority so long as they assist the

Bench in determining wheiher the proceeclings tirllowing the transi'er will be tair.2aa

A referral chamber may, thus, issue any orders that are reasonably necessary to ensure the

paramount objective that the accused will receive a fair trial in the referred case. The Appeals

Chamber is of the opinion that such orders may include the imposition of conditions on the referral.

In this regard, the Appeals Chamber emphasizes that referral of a case pursuant to Rule I I bis of the

Rules is carried out in close cooperation with the State in question and with its explicit agreement.

96. The Impugned Decision does not order Rwanda to comply with the conditions imposed on

the referral by the Referral Chamber. To the contrary, the option is open to Rwanda not to accept

the ref'erred case should it not wish to accept the attendant conditions. Thus, the Appeals Chamber

finds that Mr. Munyagishari has not demonstrated that the Referral Chamber exceeded its discretion

by imposing conditions on the referral. The Appeals Chamber likewise finds no merit in

Mr. Munyagishari's claim that the conditions at issue are contrary to the Charter of the United

Nations.

9 7 . The Appeals Chamber, therefore, dismisses Mr. Munyagishari's tenth ground of appeal.

I l. Conclusion

98. Based on the foregoing, the Appeals Chamber grants Mr. Munyagishari 's f irst ground of

appeal and sets aside the Second Condition. Accordingly, the Appeals Chamber orders the

Prosecution to amend Mr. Munyagishari's Indictment to reflect the withdrawal of the pleading of

joint criminal enterprise as a mode of l iabil i ty. The Appeals Chamber dismisses Mr. Munyagishari 's

appeal in all other respects.

'ot Sr" .rupro, Section II.A.
2aa Stankovii Appeal Decision, para. 5O. See also
para. 104; Meiakii et al. Appeal Decision, para. 92.
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C. Prosecution'sAppeal

99. The Prosecution advances one ground of appeal against the Impugned Decision challenging

the Referral Chamber's decision to subject the referral of Mr. Munyagishari's case to the High

Court of Rwanda to the following two conditions:245

l. A written guarantee by the President of the Kigali Bar Asscrciation to the President of this
Tribunal or the Residual Mechanism, that the Accused, should he remain indigent, will be
assigned a lawyer with previous international experience. It shall be within the discretion of the
President of this Tribunal or the Residual Mechanism to determine whether prospective counsel
has sufficient international experience.

t . . . j

3. A written and binding assurance by the Prosecutor General of Rwanda to the President of this
Tr ibunal  or  the Residual  Mechanism:

- that Articles 54 and 55 of the Code of Criminal Procedure could ntt be used to compel
wi tnesses test i ty ing in the t ransfer  case to test i fy  in a subsequent domest ic case on the basis
of their evidence in the transt'er case; or

- that Articles 54 and 55 of the Code of Criminal Procedure v,ould not be used to compel
witnesses testifying in the transler case to testify in a subsequent domestic case on the basis
of their evidence in the transfer casel or

- that any witnesses who testity in the transt'er case and who may be then compelled tO testify
in subsequent domestic cases pursuant to Articles 54 and 55 rlf the Code of Criminal
Prrcedure shal l  a lso be granted the same immunit ies contained wi th in Art ic le l3 of  the
Transfer Law while participating in such tftrmestic cases.:40

100. The Prosecution submits that, while a referral chamber's discretion to impose conditions on

the referral State is broad, it is not unlimited.2aT At minimum, it argues, conditions imposed should

"be relevant or reasonably related to the fundamental objective of ensuring that, if referral is

allowed, the trial in the referral State will be fair."2a8 If the conditions imposed are irrelevant or

unrelated to this objective, the Prosecution contends that they should be set aside as an abuse of

discretion.2ae In this context, the Prosecution also submits that a referral chamber may not "intrude

too far on the sovereign interests of the national jurisdictron."2sO In the Prosecution's view, the

Referral Chamber acted beyond its authority in imposing the two above-mentioned conditions,

thereby abusing its discretion and committing a discernible error.2sl The Prosecution accordingly

requests that the Appeals Chamber set aside the First Condition and the Third Condition.2s2

ras 
Prosecution Notice ol Appeal, paras. l-3; Prosecution Appeal Brief, paras. 3-40.

' " "  
Impugned Decis ion,  pp.  54,  55 (emphasis in the or ig inal) .

- ' , '  
Prosecut i t rn Appeal  Br ie l ,  paras.  10,  I  l .

' "^  
Pnrsecut i t rn Appeal  Br ief ,  para.  I  |  .  See al .soib id. ,paras.  l2-14.

" '  Prosecut ion Appeal  Br ief ,  para.  I  L
- ' ' . 'Prrrsecut ion 

Appeal  Br ief ,  para.  13.  See also ib id. ,paras.  lZ,  14,  15.
" '  Prosecut i t rn Nut ice of  Appeal ,  para.  2;  Prosecut ion Appeal  Br ief ' ,  paras.  3,1,25,311,39
- '' 

Prosecution Notice of Appeal, para. 3; Prosecution Appeal Brief, paras. 5, 40.
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l .  First. Condition

101. The Referral Chamber premised its decision to impose the First Conditton on sixteen

affidavits provided by Mr. Munyagishari concerning "potential defence witnesses, all of whom are

located outside of Rwanda, stating that they are unwilling to testify in Rwanda.""' On this basis,

the Referral Chamber held that preparation of the defence "may well entail considerable work

outside of Rwanda" and concluded that:

[g]iven the unique challenges posed by this particular case, the Chamber considers that the
Accused should be assigned a def'ence lawyer, whether through legal aid, if indigent, or at his own
expense, if not, with previous international experience, particularly in eliciting testimony tiom
witnesses based abroad.2sa

The Referral Chamber also considered it necessary that the defence team include a lawyer with

"familiarity with video-link technology"2ss and envisioned "that such a lawyer can be a current or

prospective member of the Kigali Bar."tto The Referral Chamber conditioned the transl'cr ol'

Mr. Munyagishari 's case on assignment of such counsel, to be guaranteed in writ ing by the

President of the KBA,251 and noted that it "shall be within the discretion of the President of this

Tnbunal or the Residual Mechanism to determine whether prospective counsel has sufficient

international experience."2s8

102. The Prosecution submits that "[t]here is no recognized right under international law for an

indigent accused to be appointed only a lawyer who has prior international experience, which the

Referral Chamber more clearly defined as previous experience in elicit ing testimony from

international witnesses and familiarity with video-link technology."2se According to the

Prosecution, no international legal instrument or conve ntion requires that appointed counsel possess

such experience, nor has any international tribunal imposed any similar requirement for

appointment as defence counsel.260 The Prosecution refers in particular to Rule 44 of the Rules,

which only states that counsel shall be considered qualified to represent a suspect or accused,

rsr Impugnecl Decision, para. 148. See also ibid., para. 135 (where the Referral Chamber consitlered that the Det'ence
had "demonstrated that a considerable number uf prospective witnesses live outside of Rwanda").
t t t  

Impugnecl  Decis ion,  para.  148.  See also ib i t l , ,  para.  135.

" ' Impugned Decis ion,  para.  1 35.
"n Impugned Decrsion,  para.149.  See also ih id. ,para.135.
" '  Impugned  Dec i s i on ,  pa ra .  149 .  See  a l so  i b i d . , p . 54 .
15* Impugnecl  Decis ion,  para.  149,and Disposi t ion,  pp.  54,55.
rs'' 

Prosecution Appeal Brief, para. ltl. See al.ro Prcsecution Notice of Appeal, para. l(a), relbrring ln Impugned
Decis ion,  para.  135;  Prosecut ion Appeal  Br ie{ ,  paras.20-25.
ro" 

Prosecution Appeal Brief, paras. 18, 19. The Prosecution also ret'ers to the Ndimbati case where the ref'erral chamber
"declined to condrtion its ret'erral order on the appointment of a firreign or international lawyer to the det'ence team",
holding that it was ntx tirr the ret'erral chamber "to decide whether Rwandan or f oreign lawyers would most etl'ectively"
present the accused's defence. See ihid.,para.23, re.furring to TIU Prosecutor v. Aloys Ndimbati, Case No. ICTR-95-
lF-Rl lbis, Decision on the Prosecutor's Request firr the Ref'erral of the Case of Aloys Ndimbati to Rwanda, 25June
2012 ("Ndimbali Ref'erral Decision"), paras. 47, 49. See also Prosecution Reply Brief, para. 12.
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provided he is admitted to the practice of law in a State, or is a University professor of law.26l

The Prosecution also refers to Article l3 of the Tribunal's Directive on the Assignment of Defence

Counsel and the equivalent provisions applicable to other existing international criminal courts, all

of which, the Prosecution submits, "are substantively the same and likewise make clear that the key

requirement is that counsel have relevant experience at either the international or national level."262

The Prosecution argues that these instruments reflect the prevail ing standard.26'3

103. The Prosecution further submits that eliciting testimony from witnesses abroad does not

require any unique skill because "the fundamental legal skills are the same."2& In its view, this

condition on the KBA's selection of Mr. Munyagishari's appointed counsel has no legitimate basis,

and by imposing it the Referral Chamber committed a discernible error waranting appellate

intervention.265

104. Mr. Munyagishari responds that the Referral Chamber interfered in Rwanda's internal

aff airs in imposing the First Condition, thereby abusing its discretion and exceeding its

-iurisdiction.2oo Mr. Munyagishari, however, submits that the Referral Chamber properly evaluated

the skil ls that his assigned counsel should necessarily have and was correct in considering that the

quality of his defence in Rwanda was a cause for conce*.tot Mr. Munyagishari contends that,

lacking confidence in the ability of the KBA and Rwanda to ensure him an effective defence, the

Referral Chamber should have concluded that it was not satisfied that he will receive a fair trial in

Rwanda and, accordingly, rejected the Prosecution's Request for Referral.268

105. In reply, the Prosecution submits that Mr. Munyagishari 's contention that the Referral

Chamber was not satisfied that Rwanda's legal fiamework is adequate to protect his right to a fair

trial is wrong because the Referral Chamber, in fact, expressed its satisfaction with Rwanda's

:6r  
Prosecut ion Appeal  Br ief ,  para.  I9.

'n'Prosecution 
Appeal Brief, para. 19. see also ibict.,fn.24, and ref'erences contained therein.-n '  

Prt rsecut ion Appeal  Br ie l ' ,  para.2O.
-'" 

Prtrsecution Appeal Brief, para.24. See also ibid., para.25. The Prosecution points t'rut that "the record establishes
that  Rwandan courts and,  by extension,  members of  the KBA already have been using [v ideo- l ink]  technology in
dtrmestic cases." See Prosecution Repty Brief, para. 10, referring ro Rwanda Amicus Curiae Briet, paras. l7-19,
A n n e x  C ,
r"s 

Prosecut ion Appeal  Br ief ,  paras.  25,  39.  The Prosecut ion also submits that  i f  the First  Condrt ion is  set  aside,  , . the

Referral  Chamber 's fur ther requirement that  i t  shal l  be 
'wi th in 

the discret ion of  the President  of  the Tr ibunal  or  the
Resi t lual  Mechanism to determine whether prospect ive counsel  has suf f ic ient  experrence'  shoul t l  l ikewise be set  asi t le."
See ihil.. tn. 32, relerring tr.r Impugned Decision, para. l4tl.
' " "  

Munyagishar i  Respt 'nse Br ief ,  paras.  9,  16,24.  See also Munyagishar i  Appeal  Br ief ,  paras.  93-97.- " '  
Munyag i sha r i  Response  B r i e l ,  pa ras .  l 3 -15 .

" "  Munyag i sha r i  Response  B r i e l ,  pa ras .  16 ,23 .
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"capacity and willingness to prosecute his case consistent with internationally recognized fair trial

standards."26e

106. The Appeals Chamber recalls that Rule 1 I bis(C) of the Rules requires a referral chamber to

satisfy itself , inter alia,lhat the accused will receive a fair trial in the referral State. Any conditions

imposcd by the referral chamber in the exercise of its broad discretion under Rule I I bls of the

Rules must therefore be reasonably related to this obiective.27o

lO7. The Appeals Chamber observes that there is no requirement befbre this Tribunal or in

relevant international legal instruments that counsel have "previous international experience".2tl

Pursuant to Rule 44 of the Rules, a counsel shall be considered qualif ied to represent a suspcct or

accused before the Tribunal provided that he is admitted to the practice of law in a State, or is a

university professor of law.272

108. The Referral Chamber premised its imposition of the First Condition on a finding that

preparation of Mr. Munyagishari's defence may entail considerable work outside Rwanda.2?3

However, the Referral Chamber did not explain why counsel considered qualified to represent an

accused before the Tribunal within the meaning of Rule 44 of the Rules would not be qualified to

represent Mr. Munyagishari in Rwanda unless counsel possessed international experience.

The Appeals Chamber also notes that the Referral Chamber found that "the KBA's membership

consists of a sufficient number of competent, qualified and experienced lawyers".27a Consequently,

the Appeals Chamber is not persuaded that the First Condition is reasonably necessary Lo ensure a

fair trial of Mr. Munyagishari before the High Court of Rwanda. The Referral Chamber, therefore,

abused its discretion in imposing this condition on the referral of Mr. Munyagishari's case to

Rwanda and thereby committed a discernible error.

16" 
Prosecution Reply Brief, para. 4, re.ferring to Impugned Decision, para. 220. See also Prosecution Reply Brief,

oaras.  2.  3.
21') 

See Ttrlovic' Appeal Decision, paras. 104, 105; Mejakii et al. Appeal Decision, paras. 92-94. See ulso snpru,
o a r a . 9 5 .
7" 5"" ,  e.g. ,  ICCPR, Art .  l4(3Xcl) ;  At i ican Charter  on Human and Pet>ples '  Rights (a<toptecl  27 June tgt t l ) ,
Ar t .7( l ) (c) ;  Afr ican Union Pr incip les and Guidel ines on the Right  to a Fair  Tr ia l  and Legal  Assistance in Af i ica,
Section H(e)(l), (2). See a/so Convention tbr the Protection of Human Rights and Fundamental Freedoms (adopted on
4_-November | 950), Art. 6(3)(c); Rules of the European Court of Human Rights, Rule 36(4)(a); ACHR, Art. 8(2Xd).
t" 

See al.so Directive on the Assignment of Counsel, Art. l3 (which requiris that assigned counsel to indigent suspecrs
or accused be admitted to practice law in a State or be a prof'essor of law at a university or a similar academic
institution, that they have at least seven years' relevant experience, and speak at least one of the working languages of
the Tr ibunal) .
I t r  lmpugned Decis ion,  para.  148.  See also ib id. ,para.  135.
-'' Impugned Decision. para. 146. The Referral Charnber also considered "the legislative provisions permitting the
expedited temporary accreditation of firreign lawyers to appear before Rwandan courts t0 be a positive move lowartls
ensuring the right of transt'erees to det'end themselves through the counsel of their chorce." See ibid., para, 147. It noted
that  th is may be a re levant  considerat ion in the event that  Mr.  Munyagishar i 's  s latus as indigent  would change, in which
case i t  would be possib le t i r r  the President  of  the KBA to accredi t  temporar i ly  Mr.  Munyagishar i 's  counsel  "provided
that they hold a law degree and are in good standing with their bar." See idem,
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109. The Referral Chamber stated that it was "persuaded to refer this case only subject to the

conditions" it imposed.2Ts However, the Appeals Chamber has found that the First Condition rs nor

reasonably necessary to ensure a fair trial and that the Referral Chamber erred in imposing this

condition.276 The Appeals Chamber nonetheless recalls the Referral Chamber's finding that ,,an

adequately f 'unded legal aid system will aflbrd [Mr. Munyagishari], who has been declared indigent,

with Iegal assistance without payment by qualified, competent and experienced lawyers"277 and the

Referral Chamber's confidence that Mr. Munyagishari "will receive adequate legal representation

in practice so as to ensure a fair trial."278 In these circumstances, the Appeals Chamber is persuadecl

that all necessary findings for a referral pursuant to Rule I I bis of the Rules have been made and

that the Referral Chamber's error in imposing the First Condition does not prevent the ref-erral of

Mr. Munyagishari 's case to Rwanda.

I l0' The Appeals Chamber grants this aspect of the Prosecution's appeal and, accordingly, sets

aside the First Condition.

2. Third Condirion

I I I ' The Referral Chamber premised its decision to impose the Third Condition on a finding that
"witnesses in Rwanda are exposed to a gap in immunity", and, in particular, held that "the Defence

submissions demonstrate that a witness in Rwanda may be compelled to testify in other domestic

cases, pursuant to Articles 54 and 55 of the Code of Criminal Procedure, as a result of the evidence

adduced during his or her testimony in a transfer proceeding."2" The Referral Chamber found that
the Prosecution, Government of Rwanda, and KBA had "failed to demonstrate that this position is

incorrect or that immunity afforded to witnesses by Article l3 of the Transfer Law would apply in

domestic .ar"s."ttt '  In the Referral Chamber's view, "this potential loophole in the existing legal

framework may create objectively reasonable fears among defence witnesses in Rwanda and

interfere with the ability of the Accused to obtain witnesses as guaranteed by Article 20(4)(e) of the

[Tribunal] Statute and Article l3(10) of the Transfer Law."28r The Referral Chamber held that this
"f-car of prosecution is a product of both the laws criminalising genocide ideology and the
differences between the protections afforded to witnesses in transferred cases as opposed to
domestic cases."282 Noting that Rwanda is in the process of amending - not repealing - the laws

rts 
Impugned Decision, para. 220. See ctlso ibid., para. 170.' " '  
See supra,  para.  108.

-"  
Impugned Decis ion.  para.  1,70.

- 'n 
Impugned Decis ion,  para.  157.

-,' ' 
ImpugnetJ Decision, para. 123, referring t., Code of Criminal procetlure.

" ' , ' Impugned Decis ion,  para.  123.
' " '  

Impugnet l  Decis ion,  para.  l r24.
' " '  

f  rnpugned Deci : ion.  para.  124.
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criminalising genocide ideology, it further held that "these objectively justified fears would be

eliminated" by the imposition of the Third Condition.283 In the Referral Chamber's opinion,

imposition of the Third Condition "should increase the likelihood of the attendance of witnesses

and therefore contribute to guaranteeing the Accused's right to the attendance and examination of

his witnesses under the same conditions as those of the prosecution".2sa

ll2. The Prosecution submits that the Third Condition "goes too far" and, in any event, is not

necessary to secure Mr. Munyagishari's fair trial righK.28s In particular, the Prosecution contencls

that the First and Third Requirements oblige Rwanda's Prosecutor General to make a binding

interpretation of Rwanda's laws that is beyond his authority since it is a iudicial function reserved

for Rwanda's Supreme Court.286 The Prosecution argues that it was unreasonable and plainly unjust

for the Referral Chamber to condition the referral of Mr. Munyagishari's case on the Prosecutor

General's submission of a binding declaration that is beyond his authority to make.287

I 13. With respect to the Second Requirement, the Prosecution submits that the "only justification

the Chamber offered [...] was the gap in immunity it believed existed for witnesses who testified in

transferred cases and might subsequently be compelled to provide testimony in other domestic

cases."288 This is a scenario, the Prosecution argues, which does not exist because the Transfer Law

provides immunity for statements and deeds of witnesses in the course of trial for a referred case.'*'

The Prosecution submits that there is no basis to conclude that potential defence witnesses might be

afiaid to testify "because, as an 
'indirect 

consequence of appearing as a witness in the transfer

case,'they might subsequently be compelled to provide testimony in a domestic case where the

Transfer Law's immunity may not attach".2e0 According to the Prosecution, the record contains "not

a shred of evidence" to support the Referral Chamber's conclusion that any such fears of the

witnesses "were'objectively justif ied"'.2e1

t*t 
Impugnecl Decision, para. 124.

t to lmpugned Decis ion,  para.  125.
'n '  Prosecut ion Appeal  Br iet .  para.27.
186 Prosecution Appeal Brief, heading "D" at p. I l, paras. 2tt. 30. In support of its content.ion, the Pnrsecul.ion ret'ers to

the Appeaf s Chamber 's f inding in lhe Munyukaz. i  Appeal  Decis ion that ,  " [w]hi le Rwandan courts may take note of  [a
declaration by Rwanda kr the efTect, inter ulia, that no person transi'erred fiom the Tribunal would be sentenced to serve

l i t 'e  impr isonment wi th sol i tary conf inement] ,  i t  is  not  b inding on them, and they are t iee to adopt an al ternat ive
interpretation uf these laws." See ibid., para.29, rejLrring to Munyakazi Appeal Decision, para. lI1. See also
Prrrsecutitrn Reply Brief, para. l6; Munyakuz.i Appeal Decision, para. 14.
'^'Prosecution 

Appeal Brief, para. 31. The Prosecution also submits that the Ref'erral Chamber "erred by taking into
account irrelevant considerations relating to the Prosecutor General's opinion about what the laws might mean and
faif ing to give sufficient weight to the judiciary's definitive role in declaring what Rwandan law means." See idem.
'nn 

Pntsecut i t tn Appeal  Br ie l ' ,  para.  33.
r8e Prrrsecution Appeal Brief, para.34.
2e') 

Prosecution Appeal Brief, para.34.
relProsecution 

Appeal Brief, para. 35, referring kr Impugned Decision, para.124. See also Prosecution Reply Brief,
paras.  17,  18.  The Prosecutron also argues that  "not  one of  the 16 prospect ive defence wi tnesses who submit ted
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114' The Prosecution further submits that a written assurance from the Prosecutor General would
be "entirely ineffectual" because Rwanda's laws relating to compelled witness testimony are
equally available to the defence as well as to the prosecution.2" The prosecution adds that ..even if
this unlikely scenario were to arise at some later date, adequate remedies would be available to
address any concerns".2e3 The Prosecution also contends that, in the event that Rwandan ofllcials
apply the relevant laws in a way that interf'eres with Mr. Munyagishari's right to a fair trial, the
Tribunal's monitoring mechanism and revocation procedures would provide further safeguards.2ea
In failing to consider these "readily available and adequate alternatives", the kosecution argues, the
Referral Chamber abused its discretion, giving "undue weight to an unfounded scenario that has no
demonstrable connection to Munyagishari's ability to obtain a fair trial in Rwanda."2es

ll5' Mr' Munyagishari responds that the Referral Chamber was correct in finding that witnesses
in Rwanda are exposed to a gap in irnmunity which creates objectrvely reasonable fears among
Defence witnesses in Rwanda and interferes with the Defence's abil ity to obtain the attendance of
witnesses'2e6 He argues that the remedies identified by the Prosecution depend on the Rwandan
authorities' good will and are not appropriate.2eT Mr. Munyagishari also submits that, having fbund
that Rwanda's legal framework has loopholes that may impact his rights, the Referral Chamber
should not have tried to remedy the deficiencies identified but should have concluded that
Rwanda's legal framework was insufficient to guarantee his right to a fair trial, and accordingly
rejected the Prosecution's Request for Referral.2es

116' According to Article 25 of the Transfer Law, the law acts as lex speciali.r in referred cases.
Article l3 of the Transfer Law provides that "[w]ithout prejudice to the relevant laws on conrempr
of court and perjury, no person shall be criminally liable for anything said or done in the course ol'a
trial"'This provision concerns immunity from prosecutionfor deeds or words during the trial in a
referred case' The law does not offer immunity from any order to compel testimony of a witness

affidavits to the eft'ect that they would be unwilling to travel to Rwanda to provide testimony in the ref.erred casement ioned the possib i l i ty  that_they might  subsequent lybe compel led to provide iest imony in a domest ic case.  Certa in ly,ntrne of these prospective det'ence witnesses expressed any fear that thls might occur." .!ae prosecutirx Appeal Brief,
pa ra .  35  ( i n t e rna l  c i t a t i ( ) n  ( )m i ( r ed ) .
--- 

Pr.securion Appeal Brief, para. 36. See als, prosecuti.n Reply Brief, para. | 9.- 
Prtrsegs11,ln Appeal Brief, para.37. See al.ro kosecution Reply Briet-, para.20. The prosecution submits that suchremedies include:  (a)  seeking assistance t i r rm Rwanda's wi tne,ss pr txect ion servtces;  (b)  appty ing t i r r  a4di t ionalprotect lve measures f rom the presid ing judge; (c)  obtain ing a binding judic ia l  interpretatr .n as t ( )  whether Art rc le |  3 ofthe Transf 'er  Law applres in. th is context ;  or  (d)  e lect ing t ( )  test i fy  by- t rne of  the al ternat ive means al lowed by Rwant lanlaw. See Prosecut ion Appeal  Br ief  ,  para.37.

" '  Pr()secut i ( )n Appeal  Br ie l ' ,  para.  37.
1"5 

Prosecut ion Appeal  Br ie l ,  para.3l i .
' "  

Munyagishar i  Respt 'nse Br ief ,  paras.  18,  19.  Mr.  Munyagishar i  a lso submits that  the Referra l  Chamber inter lerecl  inRwanda's internal  af ta i rs in imposing the Third Cont l i t i t>n,  thereby abusing i ts  d iscretron and exceeding i ts  jur isdict ion.
Seg  Munyag i sha r i  Response  B r i e l .  pa ras .  9 ,21 ,24 .-"  

Munyagishar i  Response Br ief ,  para.20.
' ' "  

Munyagishar i  Response Br ief ,  paras.  21,23.  see Munyagishar i  Appear Br ief ,  para.96.
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who testified in a referred case and is present in Rwanda, whether such an order is issued pursuant

to Articles 54 and 55 of the Code of Criminal Procedure2ee or Articles 66 and 74 of the Law

Relating to Evidence and its Production.3('n A witness present in Rwanda may therefore be

prosecuted based on his deeds or words in a domestic case in which he would have been compelled

to testify as a result of his testimony in the referred case. The Refenal Chamber was, therefore,

correct in considering that a witness testifying in the transferred case may potentially risk

prosecution as an indirect consequence ofappearing as a witness in the transferred cur..'"'

l17 . The Impugned Decision reflects that the Referral Chamber's primary concern was to ensure

that Mr. Munyagishari will receive a fair trial, which in the present context meanl assessing the

likelihood that his right to obtain the attendance of witnesses on his behalf under the same

conditions as those testifying against him would be guaranteed.3oz The Referral Chamber noted that

previous requests for referral had been denied due to fears of defence witnesses of testifying before

Rwandan courtr."'' However, it was satisfied that following the amendments to the Transfer Law in

2009 and improvements in witness protection, "there now exist adequate safeguards to address thc

fears of witnesses and increase the l ikelihood of their appearance."'no Similar conclusions were

reached by referral chambers in lhe Munl'arugarama, Ndimbati, Ryandikayo, Nta11anzwu,

"' Article 54 of the Code of Criminal Procedure provides:

A public prosecutor can summon by using written notice, summons to appear or warrant hringing by fbrce,
any person he or she thinks has some ilnportant intbnnation to give. The sumrnoned person is given a copy of
the summoning document. Witnesses are summoned through the administrative organs, by using court
bailitti or security organs although they can as well appear voluntarily. Any person sumnroned in accordance
with the law is obliged to appear. Persons who, by the nature of their trade or prrf'ession, are custodians of
secrets are exempted tiom testifying as regards those secrets.

Article 55 of the Code of Criminal Procedure provides:

A puhlic prosecutor can issue a warrant to bring hy tbrce any witness who has defaulted k) appear. Any
witness who is legally sumrnoned and t'ails to appear without any lawful reason, or who refuses to discharge
the ohligation of testifying can be handed over to court wrthout any furtlrer fbrmalities. A witness who
detaults to appear atler being summoned tbr the second tirne or who, afier being called by warrant t() hring
him or her hy firrce advances legitinrate reasons is ahsolved from punishment.

t'*' 
Articf e 66 of Law N' I 5/2004 ot 12/O6/20O4 Relating to Evidence antl Its hoduction provides:

Facts, which a party seeks to prove by using witnesses, shall be indicated in a precise and succinct manner. Ii
the court finds that the facts are pertinent, relevant and admissible, it can, on it's [.ric] own motion, order their
testim()ny. The court can also order, at its own discretion, the proof of facts that seem to be conclusive, if they
are not tirrhidden hy the law.

Article 74 of this Law provides: "Witnesses who detault to appear in court withrut valid reasons can be condemned to
pay a f ine not  exceeding 100.000 Rwandan t rancs.  In case of  a subsequent ta i lure to at tend to court  wi thout  val id
reasons, the fine can be doubled."
r{'r Impugned Decision, paras. 122.125.
t"t 

Impugne,l Decision, paras. I 36- I 39.
t" t  

lmpugned Decis ion,  para.  t  17.
t'a 

Impugne,J Decisitrn, para. l17, rejbrring to Munyakaz.i Appeal Decisir)n, paras. 32,37, 40: Kanyarukiga Appeal
Decis ion,  paras.23,26-28,31,35;  Hategekimana Appeal  Decis ion,  paras.  15,21,22,26.
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Sikubwabo, Kayishemu, and (Jw'itrkinrli cases,30s and were explicitly considered and affirmed on

appeal in the Uwinkintli case.3o6

I 18. There is indeed a theoretical possibility that witnesses compelled to testify in domestic

proceedings following their testimony in a transferred case may be prosecuted. Nevertheless, they

would in such a situation not be prosecuted based on their testimony in the transferred case, but on

their testimony in the domestic case. The Appeals Chamber observes that the possible f'ear of

prosecution arising from the "potential gap in immunity" identified by the Referral Chamber is not

substantiated in the present case. There was no evidence before the Referral Chamber that any

potential defence witness present in Rwanda expressed fear of such prosecution.3oT The Referral

Chamber's statement that "this potential loophole [...] may create objectively reasonable fears

among defence witnesses in Rwanda and interfere with the ability of [Mr. Munyagishari] to obtain

witnesses"308 was therefore purely speculative. In the absence of any evidence that the "potential

loophole" would hinder Mr. Munyagishari's ability to obtain the attendance of witnesses, the

Appeals Chamber finds that the Third Condition was not reasonably necessary to ensure his fair

trial rights. Accordingly, the Appeals Chamber finds that the Referral Chamber erred in the exercise

of its discretion in imposing the Third Condition. In these circumstances, the Appcals Chamber

I' inds it unnecessary to discuss the Prosecution's remaining arguments or the details of the three

requirements composing the Third Condition.

119' The Appeals Chamber notes that the Referral Chamber stated r.hat the transfer of

Mr. Munyagishari's proceedings would "necessarily have to be conditioned on any one" of the

three requirements composing the Third Condition,loe and that it was "persuaded to refer this case

only subject to the conditions" that it imposed.3lt 'The Appeals Chamber, however, considers that

since [he concern justifying the Third Condition was speculative, the setting aside of the Third

tos Th" Prrrs"cutor v. Phtny'as Munyarugarctma, Case No. ICTR-02-79-Rllbis, Decision on the hosecutor,s Request
for Ref'erraf of the Case to the Republic of Rwantla, 2tl June 2012, paras. 32-35, 6tt; Ndimbati Ret'erral Decision,
paras.39-42; The Prosecutor v. Ryandikayo, Case No. ICTR-95-lE-Rl lbl.r, Decision on the Prosecutgr's Request tirr
Reterral trf the Case to the Republic of Rwanda, 20 June 2o12, paras. 42-45; The Prosecutrtr v. Lotlisla.g NtuganTu,a,
Case No. ICTR-96-9-Rl lbi.r, Decision on the Prosecutor's Request tirr Ref'erral of the Case to the Republic of Rwanda,
t] May 2012, paras. 40-14, 90t The Prosecutor v. Charles Sikubu,abo, Case No. ICTR-95- I D-R I I bis, Decision on the
Prosecutor's Request for Ref'erral of the Case to the Republic of Rwanda, 26 March 2012, paras.57-93, 157:
The Pntsecuktr v. Fulgence Kayishemu, Case No. ICTR-01-67-Rl lbis, Decision on hosecutor's Request firr Reterral
ttr the Republic of Rwanda, 22 February 2012, paras. 5g-t14, 94, 95, 163; Uwinkintti Rei'erral Decisipn, paras. 34- | I 4,
l \ )  ) ) 1
t , 'n  (Jt  ink inr l i  Appeal  Decis ion,  paras.  62-65.
""  The Appeals Chamber notes that  the af f i r lav i ts  submit ted by Mr.  Munyagishar i  in support  of  h is c la im that  Rwanda
cannot guarantee his right to obtain the attendance of witnesses on his behalf on the same conditions as those testifying
for the prosecution were provided by witnesses resicling outsicle Rwanda. See Munyagisharr Response to Ref'erral
Request ,  Annexes 49'  5 l '  conf ident ia l .  According to the Ref 'erra l  Chamber,  wi tnesses r"r id ing outs ide Rwanda cannot
be compel let l  to test i fy .  Sae Impugned Decrsion,  para.  126.
" ' "  lmpugned Decis ion.  para.  124.
"" ' Impugned Decis ion,  para.  125.  See also ib i t l . ,para.  137.
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Condition does not prevent the referral of the case, the necessary findings pursuant to Rule I I bi.r ol'

the Rules having been made.3rlln this regard, the Appeals Chamber emphasizes: the Referral

Chamber's finding that there now exist adequate safeguards to address the fears of witnesses and

increase the likelihood of their appea.ance;''2 the Referral Chamber's "full faith" that, should the

legal framework and protective measures fail to ensure the attendance of defence witnesses, "the

Rwandan judiciary as well as the independent monitor shall handle the matter appropriately";''' *d

the Referral Chamber's reliance on the revocation mechanism should the imolementation of the

legal framework fail to protect Mr. Munyagishari's rights.lra

120. The Appeals Chamber grants this aspect of the Prosecution's appeal and, accordingly, sets

aside the Third Condition.

3. Conclusion

I2l . Based on the foregoing, the Appeals Chamber grants the Prosecution's appeal and sets aside

the First and Third Conditions.

ry. DISPOSITION

122. For the foregoing reasons, the Appeals Chamber:

DENIES Mr. Munyagishari's Third and Fourth Motions for Additional Evidence;

GRANTS Mr. Munyagishari's first ground of appeal and, accordingly, SETS ASIDE the Second

Condition:

ORDERS the Prosecution to file an amended indictment reflecting the withdrawal of the pleading

of joint criminal enterprise as a mode of l iabil i ty no later than l3 May 2013;

DENIES Mr. Munyagishari 's appeal in all other respecrs;

GRANTS the Prosecution's appeal and, accordingly, SETS ASIDE rhe First and Third Conditions;

t r ' '  
Impugned Decis ion,  para.220.

'" 
Sce ai.ro supru, para. lll9.

" ' Impugner l  Decis i t rn,  para.  l17.  See al ,so ih id. ,  paras.  102 (" In the v iew of  the Chamber,  the legal  immunir ies
contained in the Transt'er Law and the pr0visiOns delrneating robust protective mechanisms constitute an adequate lepal
tiamework to ensure the attendance of def'ence witnesses in Rwanda."), I l0 ("Rwanda has made etli)rts t() develep a--ntl
expand the protect ion serv ices avai lable to wi tnesses.  The Chamber considers these improvements complemenrary ro
Rwanda's amendment to i ts  Transt 'er  Laws regarding wi tness immuni ty and is  sat is f ied that  they wi l l  tac i l i tate the
attendance of def'ence witnesses.").
l n ,' ' '  

Impugned  Dec i s i on .  pa ra .  I  l f l .  See  a l . so  i b i d . , pa ras . l 02 ,  |  |  l ,  138 .
" "  Impugned  Dec i s i t r n .  pa ras ,  l l l ,  l l f i ,  13 ,+ ,  l 3 t t .
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AFFIRMS the referral of Mr. Munyagishari's case to Rwanda; and

STAYS the transfer of Mr. Munyagishari to Rwanda pending the filing of the amended indictment.

Done in English and French, the English version being authoritative.

Done this third day of May 2013,
At Arusha,
Tanzania. Judge Theodor Meron

Presidins
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