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A. FAILURE TO ESTABLISH THE ESSENTIAL FOUNDATIONS OF THE PROSECUTION CASE AS SET OUT IN PARAGRAPHS 1-24 OF THE INDICTMENT

SOME CHARACTERISTICS OF THE WAR IN BH, WITH AN EMPHASIZE ON THE CONFLICT BETWEEN ARBIH AND HVO

1. We first have to deal with the facts indicating that the prosecution of this court is up to a substitution of theses with respect to the causes of the conflicts, immediate causes and consequences, in order to, ostensibly in the name of the international community and really in the name of the extreme fraction of Muslims, their party SDA and their leader Alija Izetbegović, persistently argue all over again the thesis of the position of Muslims in BH being exclusively that of victims, and the position of Croats from BH as helpers to RH and Croatian Army in the aggression against Muslims.

2. When we reach for not so distant past, than we can say that the relations between Bosnia and Herzegovinia and Croatia were only established on equal footing in 1945, in the second Yugoslavia. Such relations had never existed before. Bosnia and Herzegovinia in the shape approximate to the current one, is the result of the shifting of border lines of Ottoman Empire with Venetian Dalmatia and Vice-Roy’s Croatia, of the Serb uprisings, European diplomats’ agreements in the Congress of Berlin in 1878, and of the territorial exchange between Monte Negro and Bosnia and Herzegovinia in 1947.

3. In 1878, BH was entrusted, as a protectorate, to Austro-Hungarian Monarchy, a member of which, formally and judicially, it became in 1908. In the Kingdom of Serbs, Croats and Slovenes (1918-1929), ie in Yugoslavia (1929-1941), BH did not exist in its current shape, owing to the administrative division into vice-roy’s counties in that monarchy. In Cvetković-Maček Agreement of 1939, Vice-Roy’s County of Croatia was established, which comprised the parts of Yugoslavia with a majority Croat population. In the period of the World War II, the territory of Vice-Roy’s County of Croatia was expanded up to Serbian border, or, as folk-lore would have it, to river Drina. With the end of World War II, the borders were, with minor corrections, returned to what they were in the times of Austro-Hungarian Monarchy, ie to the line of the long lasting Austro – Turkish wars. The only change occurred in 1947, when the government of the People’s Republic of BH swapped the Turkish Sutorina (Herzeg Novi) with Monte Negro for Maglić (Vučurevo and Kreševo) in Eastern Bosnia.

4. Until the summer of 1990, Bosnia and Herzegovinia was one of the six republics of the Socialist Federative Republic of Yugoslavia, which was different from others because of its legacy (at least formally) of three equal nations. It was defined in the November of 1943 as “neither Serbian, nor Croat, nor Muslim – but at the same time Serbian, and Croat and Muslim, with a full equality of all the Serbs, Muslims and Croats.” The resolution of the national issue was thus proclaimed, and Bosnia and Hercegovinia was to exist as such 1945 – 1990. The claim of the national issue having been solved was indisputable until the mid 80ies, when the system of repression displayed obvious signs of caving in. In late 80ies of the XX century, intellectual representatives of two of the nations assumed, for the purpose of daily politics, the position that they had been subjected and oppressed in the period of SFRJ, which was an untenable construct. In the eve of the war that was principally visible in the problems of suffering, the opening of the suppressed, or so it was presented, chapters of the recent past.

5. After 45 years of the communist one-party system in BH, the first democratic, multi-party elections were held on 18 November 1990. National parties, Croatian Democratic Union (HDZ), Serbian Democratic Party (SDS), and Party of Democratic Action ( SDA) won overwhelmingly. 1

6.       The war events of 1992 had had a political foreplay in the second half of 1991. In political sense, Bosnian Serbs founded the Assembly of the Serb People in Bosnia in Herzegovinia on 24 October 1991. Based on the referendum of the Serb people held on 9 and 10 October 1991, the proclaimed Serbian autonomous regions were verified. The next step took place on 21 December 1991, when the decision was made that a republic of Serbian Bosnia and Herzegovinia was to be established, which was done on 9 January 1992. That brought the already started process of the disintegration of the central administrative bodies to the very end.

7. After the Serbs, Bosnian Muslims and Croats displayed the need to organize themselves in the Republic, of which less and less remained every day. In the meeting of the presidents of crisis headquarters of the Herzegovinia and Travnik communities in Grude on 12 November 1991, it was concluded that Croatian people in Bosnia and Herzegovinia had to finally lead a determined, active politics, that was to lead to the realization of “or centuries old dream, a common Croatian state.” While those conclusions did speak of the strategy of the Croats of Bosnia and Herzegovinia, which was to establish a sovereign Croatia in its ethnic and historical borders (feasible ones), they were cancelled after six days by the decision to establish Croatian Community of Herzeg-Bosnia, in which it was decided that the Community was to… observe the democratically elected government of the Republic of BH for as long as the 

independence of Bosnia and Herzegovinia existed with respect to former and any other Yugoslavia.

8. 
In the Decision on Sovereignty of the Assembly of BH of 15 October 1991 it is stated, among the rest, that BH was to develop as a civic republic, a sovereign and indivisible state. In the conflicts between Serbia and Croatia it was to be neutral, and it could only stay in the Yugoslav community if both Serbia and Croatia stayed, which reflects the Muslim position. For other nations that position had already been an anachronism; Yugoslavia was disintegrating, and BH was a Yugoslavia on a smaller scale. The Muslims were still not adversaries to Bosnian Croats and Serbs, but they were no allies, either. Such attitude was to last until the April of 1992, when a new page in the history of Bosnia and Herzegovina was turned.

9.
The time leading up to the beginning of the war in BH was characterized by the preparations of the parties for the war. The intensity of those preparation was not equal, principally as the initial stage was different. SDS, a Serbian party supplied with weapons by Serb-dominated JNA, was in the lead. Croats, through HDZ, also obtain much less weapons than the Serbs, but sufficient to reduce the feeling of inferiority after JNA disarmed the Territorial Defence (TO).

Muslims’ condition was least advantageous, partly because they found themselves between political leaders and nations. Nevertheless, they undertook the steps in that regard very soon. Muslim Patriotic League was established on 2 May 1991, and, in those moments, it could only be considered a party paramilitary unit. After that, in Sarajevo’s Militia Home on 10 June 1991, in the meeting of the leading Bosniak public personalities, the Council of National Defence of Muslim People was 

established, with Patriotic League as its military wing. The political scene in BH resembled that of the Kingdom of Yugoslavia of the period of Cvetković-Maček Agreement, when the political representatives dealt with the most important issues, and the Muslims were somewhere “on the side”.

10. 
What was common to the “armament race” was its ethnic principle. All sides armed themselves separately. At the military counselling of the Muslim Patriotic League in the village Mehurići near Travnik, held on 7/8 February 1992, it was concluded that some 60 to 70 armed members were at the disposal. Towards the end of February, the Directive for the Defence of the Sovereignty was passed, from which it was obvious that Patriotic league considered the disintegrative forces in BH to be SDS with Yugoslav Army and the extreme wing of HDZ. The main goal of the Directive was the protection of Muslim people, preservation of the integrity of BH, in order to ensure the future co-existence of all the nationalities and minorities in the territory of the BH state. In count 3, the people of Sandžak, Kosovo and Macedonia are invited to…”sympathise with our just cause, and immediately start with combat engagements with the aim to tying up the enemy forces and reducing its striking power in BH territory. At the same time, contacts of co-operation and co-ordination should be established for the purpose of joint engagement with Croatian people in BH against the common enemy. It was a great progress with respect to the beginning of the month, there is no mention of “extreme wing of HDZ” as an adversary.

11.
 From the Serb ethnic regions, to which the materiel and soldiers had been withdrawn from Slovenia and Croatia in the course of 1991 and 1992, JNA went to war to round off the Serbian ethnic space. Quicker results were achieved in eastern Bosnia, an area 

           with the majority of Muslim population. In the area of south-eastern Bosnia, apart from the success in Kupres, Serbs suffered a double failure in Croatian areas around Livno. They also failed in the attempt to take Sarajevo and Neretva valley. Towards the end of March, a bitter battle for Bosnian Posavina began, which was to last for several months. In the area of Bosnian Krajina, where there was no significant resistance, the practice of ethnic cleansing and establishing of concentration camps was introduced, a practice that was soon to spread to other parts of Serbian Republic of Bosnia and Herzegovinia.

12. 
It seems that, in the first phase of the war, JNA, ie the Army of the Serbian Republic of Bosnia and Herzegovinia as of 2 May, attempted to seize, in a fast manoeuvre,  everything that could be seized without a great effort on the directions that were passable for tanks. In the areas where armoured and mechanized units could not come into their own due to the inconvenient terrain or better organized resistance, the successes were significantly reduced. After the initial stage, a success could only be achieved with great effort of the men and the materiel, as in Bosnian Posavina and Jajce.

13. 
As opposed to that of the Serbs, the first phase of the war with Croats and Muslims passes in the endeavour to consolidate the defence lines. In that context, the significance of Croatian successes strategically outweighs BH Army successes for a simple reason. They were adjoining to Croatia, which for both endangered nations was a logistic base and support. The combat engagements of Croatian Army, ie ZNG, along the northern and southern borders of Bosnia and Herzegovinia with the mutual support with HVO, also meant a direct support to BH Army in the depth, as they tied up a part of Bosnian Serb forces in those engagements, and enabled the logistic and humanitarian traffic. With respect to that fact, a collective amnesia is noticeable, not only in Bosnia and Herzegovinia, but in Croatia as well.

14. 
With the fall of Jajce and Bosnian Posavina, the war between HVO and VRS was literally brought to the end. Having defended Livno, a part of Vrbas Valley and a part of central Bosnia, and especially having succeeded in Neretva valley, which was crowned by June Dawns, HVO had, for the most part, reached a stalemate, after which only positional fighting remained, the occasional exceptions from which were Usora and parts of Posavina battlefield. Several meetings of the leaders of Bosnian Serbs and Croats outside BH during 1992, seem to have yielded no concrete results. Summarizing the events of 1992, the chief of HVO General Headquarters concluded that “HVO forces, despite many problems and difficulties, held under control 70% of the free territory in BH, and that, by forming their armed forces in the regions of HZ H-B, Croat people defended themselves and bigger part of Muslims”

15. 
The Army of Bosnia and Herzegovina had least reasons for satisfaction. At the end of 1992, it had under its control the most unfavourable ratio between the number of people and the area it controlled.

16.
The structure of that Bosnian regime, in which SDA was a dominant, and HDZ a subjugated partner, expedited the disintegration of Bosnian state. Up until the January of 1993, Sefer Halilović blamed Croat politicians for the conflict between HVO and BH Army.

17. On 20/5/1992 HVO was officially considered an integral part of BH Army, and Tuđman-Izetbegović agreement of 21 July recognized HVO and BH Army as separate components of BH armed forces which would be connected in a join Headquarters. The political split of BH armed forces into two parts – HVO as a Croatian force and BH Army as a party army of SDA which was under more and more marked Muslim domination…

18. In the January of 1993, the international community provided the last straw in the form of Vance-Owen plan, as the Croatian side interpreted the plan as giving them legitimacy for the sovereignty in the 3 provinces that the plan assigned to Croats, but the BH formations in those provinces refused to put themselves under HVO command, and started to fight.

19. Alija Izetbegović put the government under his control, as he had previously strengthened his military position, and the government practically becomes a compact muslim and party body of SDA.

20. Islamic patriotism, or religious patriotism, was synonymous with the Bosnia struggle for liberation. The formations of the seventh muslim brigade and Black Swans, were, however, more radical in their fundamentalist motives. Those formations formed the basis for the parallel chain of command which was used by Izetbegović and his confidant Hasan Čengić.

21. The Washington Agreement of March 1994 soon transformed BH Army into a muslim Army, so it became SDA party army, independent of the control of the governmental bodies, so in April 1994 Army Administration for Morale announced a research 

project titled “Personal Role of Alija Izetbegović in Defence Organization of the People”, and on 22.10.1994, Alija was proclaimed an honorary commander of the extremely fundamentalist 7th  Muslim brigade.

22. The legality and legitimacy of the newly recognized BH state were reflected in institutions such as TO was transformed into BH Army. In the very General Headquarters there were 18% of Croats. Very soon SDA radicalises its position, and starts to lead such politics in the army and the police which renders Bosniaks a “fundamental nation” in BH, and they claim BH exclusively for themselves. They do that by sending Serbs and Croats from BH to their “backup” homelands. SDA falsifies the history of the country, so we can easily recognize the project of  transforming BH into a Unitarian state, ie the ambition to make Bosniaks, based on their numerical superiority, its main, if not the only factor, which justified the Serbs’s and Croats’ accusations that Izetbegović was making a Muslim state.

23. On 18/3/1992, under the auspices of Cutilheiro, Boban, Karadžić, and Izetbegović adopted the Declaration of the Principles of the New Constitutional Organization of BH. “BH should be an independent state comprised of 3 constitutive units, based on the national principles with taking into account the economic, geographical and other criteria, and the basis for the work of the assigned task group should be national majority in each municipality, either absolute or relative.”

24. The conflict between HVO and BH Army was a struggle for living space, a Lebensraum. The Serbs had captured over 60% of the territory, expelling Bosniaks and Croats. Bosniacs found shelter in central Bosnia, for the most part, which significantly disturbed the demographic balance, and the political and military leaders of HDZ BH qualified the Bosniaks’ settling into the territories with Croatian majority as seizing territory from Croats.

25. The conflict broke out in Gornji Vakuf. However, during the bitterest conflicts between BH Army and HVO there was uninterrupted co-operation in many common theatres of war; from Orašje in the north of Bosnia, across  Tuzla region in the responsibility zone of 2nd Army Corps to Sarajevo theatre.

THAT IS MOST INDICATIVE OF THE NON-INTERNATIONAL CHARACTER OF THE ARMED CONFLICT.

26. If we consider the defence evidence D2/60, D2/61, D2/62, D2/63, D2/64 and D2/65 it becomes obvious that the Republic of Croatia helped BH Army both in materiel and in personnel, so the question poses itself, and not only rhetorical but also a factual and judicial question, was the Republic of Croatia not an involved party in that case, too? The principal question is: If the Republic of Croatia had wanted to commit any form of aggression against BH and BH Army, would it have armed its future enemy?

27. The open Muslim-Croat conflicts, which marked the year of 1993, had a prelude dating from the first days of war in Bosnia and Herzegovinia. In the SJB (station of public security, ie police station) Bugojno the war militia were issued with ammunition, but only the members of Muslim nationality, with a remark that it should be hidden from the members of Croat nationality. In Gornji Vakuf  there are strained relations between Croats and Muslims”. Although these two sentences seemingly depict the situation as it was in the end of 1992 and beginning of 1993, they had been written much earlier, on 2 April 1992, in a regular daily report of, in this case an 

“impartial” observer, the command of the 30th partisan division of JNA, which immediately prior to the break out of the war in BH had a responsibility zone from the Kupres plateau, across the valley of river Vrbas to the wider area of Janje.

28. Distrustful mutual relations which were recorded by the army intelligence organs of 30th partisan division of JNA were almost a rule in all environments where there was an approximate percentage of both nations, ie where number of neither was big enough for overcoming the other side. In such areas neither side could confidently impose themselves onto the other side. In that respect we can state that, in principle, there were exactly these kinds of regions in BH: the nationally balanced areas and homogeneous national areas, or areas where one of the “fundamental” nations had exceptionally pronounced domination. All the conflicts from 1992, which preceded the open war, happened in such areas, more precisely in the area of central Bosnia. The only exception to this is the conflict in Sarajevo, the settlement of Stup, which was a small Croat oasis in an area predominantly populated by Muslims.

29. It seems that it was the area of Uskoplje, ie Gornji Vakuf, where the first conflict between HVO and TO broke out. It was as early as April 1992, only to recur on 20 and 21 June 1992. In the beginning of May it broke out in Busovača, and was repeated the following month. In Novi Travnik the conflict broke out in the afternoon hours of 19 June between the units of TO headquarters on one side, and HVO and HOS on the other side. There were tensions between the nations in Konjic, and the conflict broke out in Kiseljak in the beginning of August. However, in that first stage of  Muslim-Croatian intolerance. However, the special place in that first phase of Muslim-Croat 

intolerance has to be given to 17 August 1992, when the units of TO BH broke into a Croat settlement Stup in Sarajevo. That incident is different from the earlier conflicts, which were of local nature. Due to the consequences it had suffered, the Croat community justifiably demanded to know which level it was provoked from. 

30. The chronology of the conflict between HVO and ABiH, as it is known to the general public, starts with the conflict in Prozor. The conflict, which was predicted and planned by BH Army, was preceded by tensions between HVO and TO BiH in central Bosnia throughout most of October, especially in Travnik. The temperature was brought to the boil by TV Sarajevo when in their broadcast Documents they gave the information and showed an alleged massacre of members of TO in the village of Lješće, while pictures in reality showed the members of HVO units in Travnik. The massacre had happened on Vlašić, on 15.5.1992., on which occasion the HVO soldiers were brutally tortured and murdered by chetniks. After that there was a shooting and an armed attack on “an officer of the headquarters of central Bosnia…and his fellow passengers” in the village of Rastovci, the municipality of Novi Travnik. In the village of Karaula members of ABiH shot at the vehicle of the HVO commander of Jajce. A verbal conflict between HVO and ABiH over a petrol station in Novi Travnik, when the local commander of ABiH allegedly uttered “it’s either the petrol station or the war”, preceded the murder of the commander of Travnik brigade on the road Travnik-Vitez, of which HVO accused members of the 7th Muslim brigade.

31. The deterioration of the safety situation in the Operational zone Central Bosnia was reflected, on a regular basis, on the peripheral areas of the Operational zone North-western Herzegovina via Gornji Vakuf , so the GS HVO was on 21 October 1992 informed that “in Gornji Vakuf and Prozor the situation is tense, and a conflict can break out at any moment…with respect to the new developments in a part of the operational zone, all security measures have been taken to prevent the conflict between the forces of HVO and OS BH, especially in G. Vakuf and Prozor”.

32. The conflict nevertheless broke out on 23 October, and ended with the utter defeat of the local ABiH units. The claim that HVO launched a surprise attack against BH Army units is rather a bold one, and is based on a prejudice. In the meeting of representatives of HVO and ABiH representatives held in Jablanica on 6 November 1992, the representatives of ABiH agreed to replace, upon the request of HVO, their commander of the municipal headquarters of defence in Prozor, which is a fact that is not without significance in the considerations of the conflict.

33. The other serious problem in the relations between HVO and ABIH is the existence of two parallel military structures in the central part of Bosnia and north-east Herzegovinia. That was a reflection of the deep mutual distrust and different views  of the future of Bosnia and Herzegovinia. One of the questions that historical science has to provide an answer to is the level of the endeavour on the part of SDA and HDZ to solve that problem, ie there was a dual government. 

34. The best known attempt to solve the problem of dual government was the order of the Minister of Defence, Božo Rajić, of 15.01.1993, which was and unsuccessful attempt at defining the zone of responsibility and jurisdiction, which was supposed to give both sides a clear picture of their respective positions.

35. The problem was created as a consequence of Serbian conquest and ethnic cleansing, as the huge masses of refugees and displaced persons poured from those territories into the regions controlled by BH Army and HVO, which disturbed the ethnic structure and the balance between the members of the two different groups. Namely, most of the refugees were moving from rural environments into urban ones, bringing with them a completely different mentality and way of life.

36. It is not unimportant to say that the cities, including Mostar, had a multicultural experience, which was not the case with villages, so not only the ethnic and demographic balances were disturbed in Mostar, but also the balance of customs.

37. After Geneva talks, the political and religious leadership of Bosniak Muslims in Mostar issued The Mostar Warning of 05.01.1993, in which support was given to Alija Izetbegović and the concept of confederation was rejected. “Muslims of Herzegovinia are on their own ground, and it should be clear to all”, it is said in that letter. It is further said that an “imperative” of the division of Herzegovinia into three national provinces lied ahead of Bosniaks and Muslims, with the Muslim province in the valley of river Neretva, and the message is conveyed that if need be “ there would be a total mobilization of the Muslims”. The letter was signed by Zijad Demirović on behalf SDA, Herzegovinian mufti Hadži Seid ef. Smajkić, and attorney Faruk Ćupina, the president of Muslim Council of Bosnia and Herzegovinia (show the letter).

38. From then on the tensions escalate, and so does the frequency of the conflicts. Bosniak Muslims hit a van with HVO soldiers with an anti-tank missile. Arif Pašalić, the 

commander of the 4th army corps broadcasts on the radio that Mostar will be freed from “non-muslim” population, which is the strategy of the politics of ethnic and religious cleansing. Pursuant to the directives of the political and military leaders, Bosniak Muslims leave HVO and the front lines. HVO soldiers are intercepted, abused, injuries are inflicted on them, personal and HVO property is seized. The fear is spread among non-Muslim population, the tensions are provoked as well as the rift in HVO between Croats and Bosniak Muslims. 

39. The operational plan for the attack on the western Mostar and its wider surroundings is prepared. The command of 41. mechanized brigade (1st Mostar) issues the order for the preparation for engagement on 20 April 1993 which was signed by Midhet Hajdur as the commander. In that order BH Army formations were to prepare for the engagement in the area of Čekrk, to close the communication Rodoč-Mostar, to give support to the 2nd battalion in the area of Benka-gimnazium, and then Avenije-Rudnik and in the parking lot at Bijeli Brijejg, Rondo and the university. The operational plan for the engagement against the targets on the right bank of Neretva was completed down to the least detail. 

40. The beginning of the conflict between BH Army and HVO took place on 9.5.1993., and the preparations had started in March and April of 1993. 
1), when Bosniak Muslim forces fiercely attacked HVO barracks “Tihomir Mišić”. The following day in Zenica, general Sefer Halilović, the commander of General Headquarters of BH Army announces the final showdown with Croats. 

41. In the early morning of 30.6.1993, between 2.30 and 3.00 AM, the real conflict broke out between Muslims and Croat in the municipality of Mostar. In the area of Bijelo Polje, Muslim HVO members turned against their fellow combatants and allies in the anti-Serb resistance.

42. On the very front line towards the Serbian aggressor, the Muslim HVO members, for the most part, simply pointed their weapons at Croat HVO members. A voice could be heard: ”Surrender your weapons, you are surrounded by Muslim army, Zuka’s men are around you. Something is wrong with the politics and you’ll be released in a couple of days, when it’s settled.”  

INTERNATIONAL ARMED CONFLICT

The nature of the conflict

43.   While it is accepted that there might, during the course of and at certain stages of the events in the former Yugoslavia, have existed one or more international armed conflicts, it is submitted that these conflict or conflicts co-existed with one or more internal armed conflicts, the latter of which included the conflict involving Mr Martinovic. Further, while it is accepted that an internal armed conflict might be converted into an international armed conflict in appropriate circumstances, it is submitted that the prosecutor has failed to prove beyond all reasonable doubt the existence of such factual circumstances here for the purposes of a criminal charge in terms of grave breaches of the general provisions of the Geneva Conventions of 1949, as reflected in Article 3 of the Statute of the International Criminal Tribunal for the former Yugoslavia.

44.   The Appeal Chamber in Prosecutor v Tadic clearly draws a distinction in its analysis between an internal armed conflict being converted into an exclusively international armed conflict and an international armed conflict co-existing with an internal armed conflict, which may or may not be converted into an international armed conflict depending on the appropriate factual matrix. Thus, the Chamber phrased its discussion in the following terms:

 It is indisputable that an armed conflict is international if it takes place between two or more States.  In addition, in case of an internal armed conflict breaking out on the territory of a State, it may become international (or, depending upon the circumstances, be international in character alongside an internal armed conflict)(
45. It is clear that the general provisions of the Geneva Conventions only apply to international armed conflicts in the sense of conflicts between states or conflicts in which one state occupies the territory of another sovereign state. Thus, Article 2 common to the four Geneva Conventions provides that:

In addition to the provisions which shall be implemented in peacetime, the present Convention shall apply to all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognised by one of them.

 The Convention shall also apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the occupation meets with no armed resistance.

46. While it is accepted that individuals representing a non-state organ may be responsible for grave breaches of the Geneva Conventions as participants in an international armed conflict, it is submitted that this is only the case to the extent that the non-state organ is the alter ego of a state, in that it is acting on behalf of the state. Accordingly, the Appeals Chamber in Prosecutor v Tadic noted that:

In other words, States have in practice accepted that belligerents may use paramilitary units and other irregulars in the conduct of hostilities only on the condition that those belligerents are prepared to take responsibility for any infringements committed by such forces.  In order for irregulars to qualify as lawful combatants, it appears that international rules and State practice therefore require control over them by a Party to an international armed conflict and, by the same token, a relationship of dependence and allegiance of these irregulars vis-à-vis that Party to the conflict.  These then may be regarded as the ingredients of the term “belonging to a Party to the conflict”.

47. The prosecution’s purported distinction from the case of Nicaragua v US is not legally relevant since whether or not intervention is direct the legal question remains the same: i.e. was the accused acting on behalf of a party to an international armed conflict. The purpose of the principle of unity of identity is to establish that a state is indeed the party in question. The Appeal Chamber in Prosecutor v Tadic did not reject the basic principle underlying the finding in US v Nicaragua, only the specific test to be applied.

48. It is submitted that the prosecution has failed to establish beyond all reasonable doubt that the HVO was acting on behalf of the government of Croatia, in the sense of having overall control over those forces, at the relevant period and in the conflict in which Mr Martinovic was operating on the front line at Mostar. On the contrary, the evidence suggests that the HVO was acting on behalf of the Croatian Community of Herceg-Bosna in its own right, a non-state entity, during the relevant periods of the indictment. This entity cannot be completely assimilated to the Republic of Croatia and is distinct from it.

49. While it is accepted that an international armed conflict might emerge from an internal armed conflict where the troops of a state intervene in the internal armed conflict, it is submitted that only those entities or individuals acting on behalf of a state may in fact be said to be party to that international armed conflict. Individuals acting on behalf of a non-state entity continue to be acting in the context of an internal armed conflict running in parallel to the international armed conflict and cannot be held responsible in terms of the general provisions of the Geneva Conventions. 

50. It is suggested that in so far as the case of Prosecutor v Blaskic might imply the contrary, the Trial Chamber’s findings in that case are wrong and inconsistent with the general propositions as set out in Prosecutor v Tadic, and more importantly inconsistent with Article 2 common the Geneva Conventions, which clearly requires more than the mere fact of intervention to render a conflict exclusively international in character. While it is not necessary to establish the existence of specific instructions from the government of the state on behalf of which the non-state entity is said to be acting, it is necessary to establish overall control in the actual zone of conflict where it appears that there may be an internal armed conflict running in parallel to an international armed  conflict.

51. It is submitted that the prosecution has failed to establish beyond all reasonable doubt the intervention of troops representing a state in the conflict zone of Mr Martinovic on the front line at Mostar. It is in any event submitted that such intervention would not have affected Mr Martinovic’s legal status in the conflict zone since he was acting on behalf of a non-state entity in its own right and therefore could not be representing a party to the conflict for the purposes of the general application of the Geneva Conventions. Further, the prosecution has failed to establish beyond all reasonable doubt or at all that the Croatian Community of Herceg –Bosna was fighting on behalf of the Republic of Croatia as opposed to acting on behalf of itself in the context of the specific fighting in which Mr Martinovic was involved.

52. Even if the cases relied upon by the prosecution were correct in their factual analysis, which is not admitted, it is insufficient for the prosecution simply to rely on findings in other cases that the Republic of Croatia controlled the HVO. Those cases do not specifically exclude that there might have been an internal armed conflict taking place in parallel to any international armed conflict involving soldiers from the same irregular armed forces. The prosecution must prove beyond all reasonable doubt that in this specific case and in the specific conflict to which Mr Martinovic was involved entailed complete control by the Republic of Croatia to the extent that the Croatian Community of Herceg-Bosna and the HVO were acting on behalf of the Republic of Croatia  and not on behalf of themselves in that specific conflict. 

53. The mere fact that assistance is given by a state to a non-state entity does not establish that the non-state entity can be identified with the state. Indeed, as testified by witness Davor Marijan, it would appear that there is even evidence of assistance being given to the army of Bosnia and Herzegovina. It is not suggested that this implies unity of identity.

54. Internationa Humanitarian law draws distinction between two kinds of civil wars: non-international armed conflict of high intensity (article 3, Protocol 2), and other internal conflicts which are exclusively subsumed under article 3.

55. If an internal conflict exists, there is no legal grounds for the application of Geneva conventions on the protection of the victims of war (Tadić case)

a) how to treat BH Army forces? Were those forces, and they certainly were a party to   

the conflict, legal armed forces of  BH state?,

The answer: YES

b)
was HVO, as the other party to the conflict, a legal armed force of BiH ?

The answer: YES

c) Were the alleged victims (principal question) at the time relevant to the indictment  

     citizens of BIH?

The answer: YES

56. When we have affirmative answers to all three questions it is impossible to apply the IV Geneva Convention, since article 4 says: “This convention protect persons who, at any moment, or in any way, find themselves in an instance of conflict or occupation, in the hands of a party to the conflict or an occupational force that they are not citizens of.”

57. The Geneva conventions of 12.8.1949., in the common article, provide some criteria for the existence of a non-international armed conflict, which this court has ignored in the case Prosecutor vs. Blaškić as a mere formality and something of no consequence.

58. According to that article (article 2), in order for an international armed conflict to come into existence, there has to be a will to wage war (ANIMUS BELLIGERENDI) on the part of at least one party to the conflict.

59. Not even in 1993 did neither BH nor the Republic of Croatia declare such a will, nor did they declare that they were in the state of an international armed conflict with the other side. BH did, however, declare that it was in the state of war with Serbia, Republic of Serbska, and Serbian Democratic Party as early as 1992, which was the cause that this court established, in a judgement (prosecutor vs. Tadić), that there was an international armed conflict between BH and SR Yugoslavia.

60. However, in the relations between Croatia and BH there never was such a declaration by either of the sides.

61. Besides, there are some criteria in the classic war law by which it can be fairly reliably established whether an international armed conflict has come into existence between two sovereign states, which it has not in this case.

62. In such a situation it is normal that both sides should terminate diplomatic relations, whereas Croatia and BH have maintained those relations ever since 1991, when they established them, and they have never terminated them.

63. Furthermore, some kinds of bilateral international contracts are either suspended or cancelled in that situation. However, several bilateral contracts between Croatia and BiH were signed in both 1992 and 1993, and they continued to be observed.

64. Furthermore, citizens of one state in the other, outside military operations, were never treated as the citizens of a belligerent country, thus neither BH citizens in Croatia, including refugees, nor Croatian citizens in the areas where legal BH authorities were in control, for example in the besieged Sarajevo or Tuzla region. The situation was different in the areas which were affected by the armed conflicts between HVO and BH Army, but that, however, only corroborates the claim of the defence that it was a civil war.

65. Besides, trade relations were not abolished or terminated, which would also be typical for an international conflicts.

66. Moreover, the two states, RH and BH, never undertook acts of confiscating of the movable property of the belligerent state.

67. The defence submits that the distinction was maintained at all times between HV and the military component of HVO, and the insignia were different, too.

68. What leads to confusion is the presence of soldiers who had previously been soldiers and officers of HV and who joined HVO. These are, however, BH citizens, persons born in BH, who returned to their home state after the war had ended in Croatia to fight the aggressor again 4), about which the following witnesses testified: Slobodan Praljak( , Božo Rajić (, NB(, MIlan Kovač(, Željko Glasnović(, NE10, NM11, NO12, NP13, and expert witness Davor Marijan14.

69. In the course of 1993, certain HV units were indeed sent to BH areas where they participated in some operations, in very small numbers. However, not in Herzegovinia, and they never engaged in any acts of authority, which would have been essential for an occupational force. Those forces were never present in BH areas in any significant numbers. 15
Occupation

70. Furthermore, it is respectfully submitted that the prosecution has failed to establish beyond reasonable doubt or at all that the territories of Bosnia-Herzegovina were being occupied by any other sovereign state or that such occupation formed the basis of the conflict between the HVO and the Army of Bosnia and Herzegovina. It is submitted that occupation involves more than the mere presence of troops, but further implies that the territory is being administered by a foreign state through the control of its troops, while it is not admitted or accepted that it has been proved that there were any HV troops participating in the conflict at the front line of Mostar where Mr Martinovic was operating.

Protected persons

71. It is further submitted that the victims of the alleged offences cannot be classified as protected persons for the purposes of the fourth Geneva Convention since the alleged perpetrator, Mr Martinovic was not acting on behalf of a party to an international armed conflict or one in which one state is occupying the territory of another sovereign state. This clearly flows from the assertions as set out in the preceding paragraphs.

72. Further and or in the alternative, it is respectfully submitted that the prosecution has failed to prove beyond all reasonable doubt that the conflict on the front line at Mostar was inter-ethnic in the sense envisaged in the jurisprudence, for the purpose of assimilating it to a conflict where the victims are of a different nationality. It is submitted that the prosecution would have to establish, and has not, that this was a conflict between ethnic groups as opposed to a conflicts between political factions within a state. Evidence has shown, or at least raised a reasonable doubt to the effect, that at least in the zone of conflict of Mr Martinovic, the conflict  was political and not ethnic since muslims were employed in the HVO and in particular the Mr Martinovic’s unit. Consequently, it is submitted that the victims in the relevant zone of conflict cannot be considered as protected persons for the purposes of the fourth Geneva Convention since they were of the same nationality as the opposing forces and there was no clear ethnic division in the conflict that could be assimilated to nationality for these purposes. 

Mens rea for grave breaches of the Geneva Conventions

73. If, which is not admitted, Mr Martinovic was acting in the context of an international armed conflict, and while it is accepted that Mr Martinovic did not need to be aware of the legal nature of the conflict, it is respectfully submitted that the prosecution has failed to prove that Mr Martinovic knew of the circumstances giving rise to an international armed conflict in order to have the appropriate mens rea for offences in terms of Article 2 of the Statute. 

COMMAND RESPONSIBILITY

74. It is respectfully submitted that the doctrine of command responsibility only applies to commanders in armed conflicts between states. It is inapplicable to a superior in a non-state entity involved in an armed conflict with another non-state entity. This conclusion necessarily results from the fact that command responsibility is a doctrine of customary international law and the prosecution has failed to show state practice and opinio juris which would support the extension of the doctrine to such a conflict.

75. Further and in the alternative, it is  submitted that the prosecution has, in any event, failed to prove beyond all reasonable doubt all the essential elements of command responsibility.

Customary nature of the doctrine of command responsibility limits the parameters of its application

76. It is recognised and well established in the jurisprudence of the tribunals for the former    Yugoslavia and Rwanda that the doctrine of command responsibility is a doctrine of     customary  international law. Customary international law is state practice accompanied by the opinio juris of states, that is, a sense of legal obligation on the part of states carrying out that practice. Accordingly, in defining the parameters of command responsibility, the prosecution must show that its definition of the various elements is supported by state practice and opinio juris.

77. The principle source of state practice and opinio juris for the doctrine of command responsibility is the extensive state participation in and state application of Article 87 the 1977 Protocol I Additional to the Geneva Conventions of 1949 (hereinafter Protocol I).

78. Protocol I has the same scope of application as the Geneva Conventions of 1949 (hereinafter the Geneva Conventions). Thus, Article 1(3) provides that:

This Protocol, which supplements the Geneva Conventions of 12 August 1949 for the protection of war victims, shall apply in the situations referred to in Article 2 common to those Conventions.

79. The Geneva Conventions are limited in their scope of application to armed conflicts between states, or conflicts involving the total or partial occupation of a territory of one state by another state. Thus, Article 2 to the Geneva Conventions provides that:

In addition to the provisions which shall be applicable in peacetime, the present Convention shall apply to all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognised by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no resistance.

80. Accordingly, while there is a general state practice accompanied by opinio juris in support of a doctrine of command responsibility applied to armed conflicts between states or armed conflicts in which one state occupies the territory of another, there is insufficient state practice accompanied by opinio juris to extend this principle to armed conflicts between one non-state entity and a state or non-state entity within the territory of a state. The prosecution has failed to produce any evidence of such a general and consistent state practice for the extension of the doctrine in this way.

81. It is therefore submitted that the principle of nullum crimen sine lege applies and the charge of command responsibility is invalid on the facts of this case.  

The appropriate test to be applied with regard to command responsibility is that for civilian and not that for military leaders, or at least a hybrid of the two

82. Further and in the alternative it is submitted that the prosecution has failed to establish the elements of command responsibility beyond all reasonable doubt.

83. The accused is not a military commander in the sense envisaged in terms of traditional notions of command responsibility. He was a civilian who through the circumstances pertaining in Bosnia Herzogovina in the early 1990’s voluntarily participated in a form of civil defence. He had not been subjected to rigorous military training or risen through the ranks of a military hierarchy. He was not part of a detailed chain of command in a regular army falling under a state structure. The state was not under an international legal obligation to train him in the laws of war and the humanitarian obligations of a commander. These are the principle conditions under which the Hague Conventions and later the Geneva Conventions were negotiated. It is reasonable to expect the highest form of duty of care with regard to humanitarian law from military commanders in a regular army based on discipline and a strict chain of command, and where there is a state obligation under international law to ensure respect for the laws of war through its commanders.

84. It is therefore submitted that while the notion of command responsibility extends to informal as well as formal structures and to civilian as well as military commanders the parameters of command responsibility are narrower in the case of an informal quasi military quasi civil defence structure.

85. It is submitted that the extent of control, knowledge and reasonable steps to be taken must depend on the facts of each case and may vary in situations that vary from the normal military paradigm. In the Celebici case, the Appeal Chamber observed in relation to the mental element that it should be assessed ‘in the specific circumstances of each case, taking into account the specific situation of the superior concerned at the time in question.’16
86. It is respectfully submitted that this approach applies to all three elements of command responsibility in terms of the expectations of a particular superior. Thus in the case of Prosecutor v Akeyesu decided before the International Criminal Tribunal for Rwanda, it was stated that:

The Chamber therefore finds that in the case of civilians, the application of the principle of individual command responsibility, enshrined in Article 6(3), to civilians remains contentious. Against this background, the Chamber holds that it is appropriate to assess on a case by case basis the power of authority actually devolved upon the Accused in order to determine whether or not he had the power to take all necessary and reasonable measures to prevent the commission of the alleged crimes or to punish the perpetrators thereof.

87. The prosecution has failed to establish in an unequivocal manner a superior-subordinate relationship manifesting actual de jure, de facto and effective control. In the absence of a normal military structure, training and chain of command, it is submitted that the proper test is that applicable in the case of civilians who are also not subject to a traditional military framework subject to the usual discipline and obligations associated therewith.

88. It is conceded that the doctrine of command responsibility can apply to militia not attached to a proper military structure in the sense envisaged by traditional notions of command responsibility. This must a fortiori be the case since it has been established in a number of cases that the doctrine of  command responsibility applies not only to military commanders, but can also apply to civilian commanders. In the International Criminal Tribunal for the former Yugoslavia, this is established in the case of Celebici,17 involving a prison camp commander and a deputy commander. In this case, the Appeals Chamber gave the strongest affirmation yet of the applicability of the doctrine of command responsibility to civilian leaders:

“Command”, a term which does not seem to present particular controversy in interpretation, normally means powers that attach to a military superior, whilst the term “control”, which has a wider meaning, may encompass powers wielded by civilian leaders. In this respect, the Appeals Chamber does not consider that the rule is controversial that civilian leaders may incur responsibility in relation to acts committed by their subordinates or other persons under their effective control.

89. In the International Criminal Tribunal for Rwanda, this issue has been settled in the cases    of Akayesu,18 who was a mayor, Bagilishema,19 another mayor, Kayishema,19a prefect and Musema20the director of a tea factory. In Musema, the Trial Chamber held in no uncertain terms that:

The definition of individual criminal responsibility, as provided under Article 6(3) of the Statute, applies not only to the military but also to persons exercising civilian authority as superiors.

90. It is submitted that while the above quoted  proposition in Celebici, Musema and other       cases may be accepted in broad terms, a stricter test must be applied with regard to civilian commanders or quasi-military commanders than applies in the case of soldiers in a regular army.

91. The Trial Chamber observed in the case of Prosecutor v Akayesu that ‘the application of       the principle of responsibility, enshrined in Article 6(3), to civilians remains contentious.’   Likewise, in the case of Prosecutor v Bagilishema, it was noted that ‘the broadening of the case-law of command responsibility to include civilians, has proceeded with caution’21This caution in relation to pure civilians is understandable when looked at from the point of view that there is the absence of a proper command structure, the clear imposition of command duties in terms of national and international law and the necessary expectation of and existence of training in command responsibilities. Similar concerns apply to militia who are not soldiers in a regular state run army but are essentially civilians that have taken to arms in a loosely structured militia. 

92. Whereas the Appeal Chamber in Celebici clearly places its stamp of approval on civilian command responsibility, it does not specifically discount that there might be such a distinction, it does not  specifically discount that there might be some distinction to be dra+wn between more structured regular armies and less structured militia or civilian but military type organisations or military organisations with civilian characteristics for the purpose of the application of the relevant principles of command responsibility. It is submitted that in line with the above quoted proposition in Akayesu,22 it is essential that the elements of command responsibility be appreciated in the context of the factual framework and reality of each case.    

93.       It is important to draw a such a distinction because, inter alia:

(a) State practice and opinio juris only supports a limited application of the doctrine of command responsibility to proper military commanders;

(b) In the case of military commanders belonging to properly structured national armies, the state is under an international obligation to ensure that such commanders monitor the application of the laws of war;

(c) It is in the consciousness and the training of such military commanders to monitor the application of the laws of war;

(d) Militia and civil defence type military operations are subject to a less strict and often more ambiguous chain of command than the military. 

94. It is respectfully submitted that in the case of commanders who do not form part of a regular properly trained and structured national army, the doctrine of command responsibility must be restrictively applied in the sense that the elements of command responsibility must be restrictively interpreted and established with the clearest evidence, and not merely through inference. It is suggested that the prosecution has failed to satisfy this threshold beyond all reasonable doubt.

All the elements of command responsibility must be clearly and unambiguously established by the prosecution evidence beyond all reasonable doubt

95. According to customary international law and the consistent jurisprudence of the tribunal, it is fundamental to establish:

(a) a superior-subordinate relationship manifesting authority and control;

(b) knowledge or having reason to know of the commission of crimes; 

(c) the failure to take reasonable and necessary steps to prevent or punish the commission of crimes.

A superior-subordinate relationship manifesting authority and control

96. The onus rests on the prosecution to establish through incontrovertible evidence that there is the material ability to control alleged subordinates.

97. It is further submitted that the extension of superior responsibility to quasi-civilian militia is subject to the prosecution proving beyond all reasonable doubt that they exercise a degree of control over their subordinates which is effective in the sense that it is similar to that exercised by military commanders subject to the usual army structure. This view has been expressed by the International Law Commission in relation to civilians, 23and has been accepted by the International Criminal Tribunal for the former Yugoslavia in Celebici and by the International Criminal Tribunal for Rwanda in Prosecutor v Bagilishema. Apart from being a guide to the standard of effectiveness, the comparability with proper military command ensures that the doctrine is applied within the parameters of customary international law which is firmly entrenched in the practices of military combat involving state armies.

98.       Thus, in relation to civilians, Celebici the trial chamber expressed the view that:

in order for the principle of superior responsibility to be applicable, it is necessary that the superior have effective control over the persons committing the underlying violations of international humanitarian law, in the sense of having the material ability to prevent and punish the commission of these offences. With the caveat that such authority can have a de facto as well as a de jure character the Trial Chamber accordingly shares the view expressed by the International Law Commission that the doctrine of superior responsibility extends to civilian superiors only to the extent that they exercise a degree of control over their subordinates which is similar to that of military commanders.24
99. There have been testimonies before this court in that regard by witnesses: MM (P 14482-14571), MN (P 14573-14631), MO (P 15010-15061), MQ (P 15142-15191), MS (P 15222-15264) i MT (P 15280-15348), who were all soldiers under the command of the accused Vinko Martinović. However, that has also been confirmed by the testimonies of prosecution witnesses:  Knucen Alana (P 5600 L 13-15), and witness Q (P2356 L20-23), who dwelled in a civilian flat in the vicinity of the base of the unit. Witness NO also testified, who issued immediate orders to the accused Vinko Martinović (P 12996)

100. It is submitted that the prosecution has failed to prove beyond all reasonable doubt that Mr Martinovic in his capacity as the commander of a small band of militia occupied essentially with civil defence in one street on the front line at Mostar had the material ability to directly control the activities of troops in any manner comparable to a military commander or at all save when those troops were with him on the front line. There is no evidence that the troops were under Mr Martinovic’s constant command in the sense that they were obliged to or did stay in barracks where they could be effectively controlled outside the arena of combat operations in the street. The evidence on the contrary suggests that after combat the men were free to put down their rifle and go to their homes, after which they would be totally outside the effective control of Mr Martinovic. Likewise, the prosecution has failed to prove beyond all reasonable doubt that when the men moved away from the front line where Mr Martinovic was operating he had effective control over them, or control at all.

101. Further and or in the alternative, the prosecution has failed to prove beyond all reasonable doubt that the alleged offences were committed by men under Mr Martinovic’s command. The prosecution relies heavily on references to ‘Stella’, but the defence has produced adequate evidence to introduce a reasonable doubt as to whether the hearsay statements of persons claiming to be working under Stella were in fact true. Further and or in the alternative, even in the absence of evidence of the false use of Stella’s name, the mere reference to that name is insuffient proof by itself to satisfy the tribunal beyond all reasonable doubt that the perpetrators operated under Mr Martinovic’s command and effective control. It would be necessary to further establish who these individuals were and through independent evidence that those individuals as identified operated under Mr Martinovic’s command. It is respectfully submitted that the evidence of AA, BB, EE, QQ, MM is wholly unreliable and cannot form the foundation of a finding of guilt beyond all reasonable doubt. Otherwise, if the prosecution is relying merely on references to a nickname one is left with pure speculation as to whether such references were based on an actual command relationship or other motives.

102. The testimonies of witnesses AA, BB, EE, QQ, and MM, who have given intolerant,  

            one-sided and partial testimonies, should by all means be analyzed.

103. Witness AA claimed that Romeo Blažević had beaten detainee Rudi Jozelić upon the arrival in the prison in Ljubuški, and that the said Romeo was a soldier in the unit of the accused Vinko Martinović. However, in the unit under the command of the accused Vinko Martinović there was never a soldier with that name and surname, and when witness AA was shown document P 704, he said: “How could he know that the document is authentic, that anyone could have written it.” (P 3751-52).

104. He has also claimed that a certain Ibrahim Bađak told him, hen they were detained in the police station, how a Štela’s soldiers had beaten him. However, not only was that a hearsay testimony, but it was lacking any precise and objective information about the event.

105.
In any case, the time and the location were out of reach of the accused Vinko Martinović’s jurisdiction and responsibility, and he could not have exercised effective control over some of his soldiers at the moment.

106. Witness BB (P 4236-4358) said that he had been beaten in Široki Brijeg prison by Takač, Pehar, Blažević, Dodig, all of them Štela’s men, however, after he had been shown document P 704, he altered his testimony, except with respect to Ernest Takač.
107. In any case, the location (Široki Brijeg) and the movements of Ernest Takač in his free 
            time irrefutably indicate that Vinko Martinović could not have had effective control    

            over him.

108. Witness BB related what he had heard form a certain professor about him being evicted from his flat, which was allegedly done by Štela and his men. However, prior to his statement before the Trial Chamber, the witness had given the statement to the prosecution in September of 1997, when his memory was far fresher, and the did not mention that event at all.
109. Witness EE (P 4508-4546) also identified Romeo Blažević as a soldier of Štela’s unit who had beaten detainees in the police station in Široki Brijeg, which is, however, ruled out by evidence P 704.
110. Witness WW (P 6175-6430) has related a strange story about the murder of a detainee, one Zikro Karso, which is totally inconsistent with the testimonies of all the other witnesses, but it is also inconsistent with the statement of the same witness as given to the prosecution of this court on 18.03.1999., when hi did not mention that event at all.
111. The same witness QQ, when he testifies on his military activities in the past, says that he cannot remember the HOS unit he belonged to ( P 6317 L 1-8), cannot remember the commander (P 6317 L 10-18), when he speaks about Vinko Martinović he says that he saw him on more than location, on more than one occasion. However, he does not describe the circumstances, nor does he give concrete information on that ( P 6323 L 6-22). He cannot locate the building where the HQ of Vinko Martinović’s unit was (P 6325 L15-17), he cannot provide even remotely accurate description of it ( P 6325 L21-24), and the location where the alleged murder of the detainee Karso took place was never in the zone of responsibility of ATG Vinko Škrobo.
112. Furthermore, witness QQ describes that on the same day, on 26.07.1993. the event with uniformed detainees armed with wooden riffles happened, which is in total contradiction with all the other prosecutor’s evidence pertaining to that event, and especially with thetestimony of witness AF ( P 15914-16138).
113. At the same time, he was not able to mention a single name of a detainee with the same wooden riffles, he said that they got killed, could not say where they were killed. He subsequently recalled some names, which do not match the names offered to the court by the prosecutor (witnesses OO, PP, IJ); moreover, evidence P 434 (page 3) proves that not a single group of detainees worked anywhere in the zone of responsibility of Vino Martinović’s unit on 26.07.1993.
114. Anyway, it has never been established that that man, Ziko Karso, at all existed, where his body would have been, whether it disappeared; there is, thus, not a single evidence that the prosecutor could offer to that effect.
115. However, witness QQ had his first contact with the prosecution investigators in prison as a prisoner, and, soon after that, he was released from prison, which is also en element of doubt in regard of the credibility of his testimony.
116.    XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX (REDACTED)
117. It is implausible that anyone would come to the door to evict the tenants, use force and then introduce himself. It would be an equivalent of a bank robber coming to bank clerks, and, while looking at video surveillance at the same time, saying: “Hands up! Give over all the money from the safe. Have a good look at me. I am a person named Ivan Ivanović.”
118. The defence claims that is not possible in real life. It is not! That contravenes all logic, and reasonable doubt remains whether the event at all happened, let alone in the way as described by the witness.
119. Defence witnesses have testified to the false use of the name of ‘Stella’ by criminal elements and this raises a reasonable doubt as to whether those that claimed to be acting under his command when committing crimes were in fact so doing. So, witness Jadranko Martinovic testified to several instances illustrating the fraudulent use of ‘Stella’s’ name. He refers to one incident when he was on the balcony of his apartment building: “I can really say they were lads because neither was over 20, and they had weapons in their hands. And I asked them, ‘Yes boys, what do you want?’ Are there any Muslims here? Yes, there are. You’ll show us who they are. We need to empty. Why do you have to do that? Don’t ask. Stela said so. – I did not know them. I more or less know all Stela’s soldiers because when I leave my apartment I have to pass the base. And again, while perhaps these are some new soldiers, perhaps these are new men. So I tell them, ‘Lads, nothing doing. And you can tell him that’ And I made a sign as if I’d pay or something so to stop playing, or I said, ‘I’ll come downstairs and we shall clear this up.’ Of course they did not wait for me.” (13, 779-13, 780, L. 16-25, L. 1-2)

120. Witness Jadranko Martinovic then describes an incident when people had been taken and it was reported to be ‘Stela’s boys’: “I personally went to that flat with three of Vinko’s soldiers, and in that apartment, we found two soldiers, one was a Croat from Knojic, another was a Croat from Opuzen whom nobody had ever seen before.” (13, 781, L. 1-4). 

121. It is noteworthy that a later account to Jadranko Martinovic refers to a contrived conversation such as “Stela, shall we try this door, shall we try that door Stela, Stela?”. This practice is consistent with the evidence of witness NO when examining exhibit P626: “The members of these groups are calling out each other’s names too loud, and namely the members of these groups call out amongst each other too loudly, the names of their belonging to units such as, for example, Tutici, Stelici, Benkici and so on in order to shift the blame to the wrong address” (13, 043, L. 3-7). 

122. Further or in the alternative, assuming prosecution evidence where witnesses refer to actual subordinates of Mr Martinovic is correct, which is not admitted, accepted at its best this evidence still cannot establish beyond all reasonable doubt that there was a superior-subordinate relationship as between Mr Martinovic and the alleged perpetrators. 

123. Witness QQ’s testimony that he saw a quarrel between an HVO soldier and Karso in Stella’s presence, leading to Karso’s death fails to establish beyond all reasonable doubt that the person described as Stella was in fact Stella. It has not been adequately established in a manner that provides proof beyond all reasonable doubt that Stella was indeed known to or recognised by the witness unequivocally. Further, the HVO soldier in question is not clearly identified as a subordinate of Stella.

Knowledge or reason to know 

124. It is submitted that the prosecution has failed to prove beyond all reasonable doubt or at  all that the accused had actual knowledge of offences committed by subordinates under his control.

125. The prosecution relies on inferences to be drawn from statements about ‘Stella’ by the perpetrators, but does not go further in actually producing evidence of Mr Martinovic’s knowledge that his name was being used in this way. This in itself gives rise to a reasonable doubt, such doubt being reinforced by the evidence of witnesses who speak of incidences where individuals made use of the name of ‘Stella’ while not in fact being under his command. For instance, Mr Martinovic’s brother gives evidence of three specific examples where the name ‘Stella’ had been misused by others. This raises a reasonable doubt as to whether the references to Stella in the prosecution evidence indeed related to Mr Martinovic as a matter of fact.

126. Witnesses MM ( P 14482-14571), MN (P 14573-14631), MO (P 15010-15061), MQ (P 151542-15191), MS (P 15222-15264), MT (P 15280-15348), also confirm that there were instances of fraudulent identification of different groups that perpetrated persecutions of Muslims and plunder of their flats. That is, furthermore, corroborated by document P 626, as well as by witnesses NO (P 12969-12970) and MV (P 15417-15446).

127.  It is further submitted that the prosecution has also failed to prove beyond all reasonable doubt that Mr Martinovic had reason to know of offences committed by subordinates under his control.

128.        In Celebici, the Trial Chamber noted that:

A superior can be held criminally responsible only if some specific information was in fact available to him which would provide notice of offences committed by his subordinates. This information need not be such that it by itself was sufficient to compel the conclusion of the existence of such crimes. It is sufficient that the superior was put on further inquiry by the information, or, in other words, that it indicated the need for additional investigation in order to ascertain whether offences were being committed or about to be committed by his subordinates25
129.
 The Appeal Chamber in the same case endorsed the opinion of the Trial Chamber in 

             stating that:

a superior will be criminally responsible through the principles of superior responsibility only if information was available to him which would have put him on notice of offences committed by subordinates26
130.  It is submitted that the defence has established a reasonable doubt as to the existence of notice of offences committed by the subordinates of Mr Martinovic, since in so far as Mr Martinovic received notice of any suspicious activities, this notice indicated to Mr Martinovic that it did not concern his own subordinates.

131. Further, it is suggested that while the Appeal Chamber’s general proposition about the necessity of specific information putting the commander on notice of offences by his subordinates is correct, in the case of commanders not belonging to a regular national army subject to a well organised structure, training and state imposed duties to ensure respect for the laws of war, the proper test is that contained in the Rome Statute of the International Criminal Court for civilians. It is submitted that the type of command which was exercised by Mr Martinovic was not actual or effective military command within the meaning of the Rome Statute. 

132. It is submitted that it is appropriate to draw inspiration from the Rome Statute of the International Criminal Court, which makes the distinction very clearly. In terms of article 31 of the Vienna Convention on the Law of Treaties of 1969,27 a treaty must be interpreted taking into account:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation.27 

Protocol I Additional to the Geneva Conventions of 1949 is a treaty that accurately reflects the specifics of the customary doctrine of command responsibility and should be interpreted in this way.

133. According to article 28 of the Statute, in order for persons not actually or effectively acting as military commanders to be criminally liable for the acts of subordinates, it must be established that the superior:

 either knew, or consciously disregarded information which clearly indicated, that the     subordinates were committing or about to commit such crimes’.

134. It is submitted that this test was correctly accepted to be the applicable one by the International Criminal Tribunal for Rwanda in the case of Kayishema, a prefect holding a position of civilian leadership in a Rwandan prefecture. In that case the Trial Chamber observed that:

On this issue, the Chamber finds the distinction between military commanders and other superiors embodied in the Rome Statute an instructive one. In the case of the former it imposes a more active duty upon the superior to inform himself of the activities of his subordinates when he “knew or, owing to the circumstances at the time, should have known that the forces were committing or about to commit such crimes.” This is juxtaposed with the mens rea element demanded of all other superiors who must have “known or consciously disregarded information which clearly indicated , that the subordinates were about to commit acts in breach of Articles 2 to 4 of this Tribunal’s Statute28
135. In the case of civilian leaders in the sense of pure civilians or military type leaders without  actual and effective military command therefore, the prosecution must demonstrate beyond all reasonable doubt that the accused:

a) Had information at his disposal;

b) That this information clearly indicated the commission of international offences;

c) That this information clearly indicated the commission of international offences by 

       his subordinates;

d) That he consciously disregarded this information.

136. The prosecution has failed to produce adequate evidence of the third and fourth elements as set out above, and in any event a reasonable doubt has been cast on the fulfilment of these  elements. It has not been clearly established beyond all reasonable doubt that the occasions when ‘Stella’ is said to be present were occasions when Mr Martinovic was actually present, as opposed to someone else claiming to be ‘Stella.

137. So, as to the third component of the test, the prosecution has failed to prove beyond all reasonable doubt that Mr Martinovic received anything like a clear indication that offences against international law were being committed by his own subordinates. 

138. Further and or in the alternative, as to the fourth component of the test, the prosecution has failed to prove beyond all reasonable doubt that Mr Martinovic consciously disregarded any information that he received. When he received information that he perceived as suspicious he took measures to ensure that his name was not misused including going on the radio.

139. It is therefore submitted that the prosecution has failed to demonstrate the appropriate mens rea or criminal intent for a commander of a quasi-civilian unit. It is appropriate here to recall the words of the International Criminal Tribunal for Rwanda in the case of Akeyesu, a mayor:

That it is necessary to recall that criminal intent is the moral element required for any crime and that, where the objective is to ascertain the individual criminal responsibility of a person accused of crimes falling within the jurisdiction of the Chamber, such as genocide, crimes against humanity and violations of Article 3 Common to the Geneva Conventions and of Additional Protocol II thereto, it is certainly proper to ensure that there has been malicious intent, or, at least, ensure that negligence was so serious as to be tantamount to acquiescence or even malicious intent.

Failure to take reasonable steps

140. Notwithstanding that the third element of command responsibility relates to an omission,  the onus of proving this element still rests firmly on the prosecution to prove this omission beyond all reasonable doubt from proof of the surrounding circumstances indicating such an omission.

141.
It is respectfully submitted that not only has the prosecution failed to prove beyond all reasonable doubt that the accused had in fact not taken reasonable steps to attempt to deal with violations of international humanitarian law, but furthermore the defence has raised a reasonable doubt by virtue of evidence which suggests that Mr Martinovic did in fact not sit back on hearing suspicious information but actively went out of his way to disassociate himself with such acts and the improper use of his name to achieve those ends. 
PERSECUTION

142. It is submitted that the prosecution has failed to prove beyond all reasonable doubt or at all that Mr Martinovic targeted persons by reason of their identity of a group or a collectivity or targeted the group or collectivity as such for the purposes of establishing the commission of the crime against humanity of persecution.

143. It is further submitted that the prosecution has failed to prove beyond all reasonable doubt that any such targeting, which has not itself been proved, was based on political, racial, national, ethnic, cultural, religious, gender or other grounds that are universally regarded as impermissible under international law. In fact the one example that the prosecution places most emphasis on, that is the death of Nenad Hermandzic, is presented more in the way of a revenge attack on the part of former criminal suspects when he acted as a policeman. This at the very least raises a reasonable doubt as to character as persecution of the alleged behaviour. 

144. Witness NO further casts doubt on the ethnic nature of attacks in testifying that those criminals that impersonated Stella and others often did not discriminate while plundering peoples’ property. Thus, he said “Furthermore, these criminals did not only expel or plunder Muslims, they also plundered Croats” (13,054, L. 13). Again, it was said by this witness in describing an attack on a bus: “And when the old woman realised that they were Croats, she said to them, ‘Children, my sons, we are Croats too.’ And one of that group answered, ‘Sit down, old hag. Nobody is asking you if you are a Croat or a Muslim. This is plunder, not the population census.’”  (13,056, L. 10-17). Further, witness NO asserted that his orders were to “protect the civilians regardless of whether they were Muslims, Croats or Serbs, to protect all the citizens living in that area” (12,958-560)

145. Further and or in the alternative, the prosecution has failed to prove beyond all reasonable doubt that the alleged conduct was part of a widespread or systematic attack directed against a civilian population. The prosecution has not even attempted to establish through evidence of general HVO practices the existence of a widespread pattern of persecutions, whether in the form of beatings, torture or plundering of property. Furthermore, the prosecution has not established the existence of a system for executing beatings, torture or the plundering of property. The evidence as presented, if it were credible and probative, which is not admitted, rather tends to suggest a random fairly disorganised form of behaviour.

146. In count 1 the prosecution charges the accused Vinko Martinović with persecutions. One of the categories of the crime against humanity as recognized by the Statute of Nurnberg is persecution on political or religious grounds. In order for the crime of persecution to exist, there has to be an act of persecution, or an omission to that effect, and the said act or omission have to be committed on one of the said grounds.

147. It is essential that such forms of discrimination should exist that have the goal and the consequence of violating the basic rights of an individual, and that discrimination should be based on concrete grounds; racial, religious, or political.

148. The defence submits that no intent to discriminate existed on the part of Vinko Martinović, and the prosecutor has failed to provide adequate evidence to establish that the accused knew what the general context was in which his alleged acts happened, or what the connection was between his acts and the general context.

149. Furthermore, the prosecutor has offered no evidence to the effect that the accused Vinko Martinović identified with the ideology, politics, or the plan in the name of which the alleged crimes were committed, not even that he supported it, nor consciously accepted the risk of participating in implementation of such a plan, ideology or politics.

150. The Trial Chamber in the case of Prosecutor vs. Blaškić, having reviewed the decisions of the Tribunal for the former Yugoslavia, Tribunal for Rwanda, and French Court of Cassation, has concluded that:

“MENS REA, which is specific to crimes against humanity, does not require that a person should identify with the ideology, politics or a plan in the name of which mass crimes are committed, not even that a person should support it. It is sufficient that a person has consciously taken the risk of participation in the implementation of ideology, politics, or a plan.

In particular, that means that, for instance, the following has to be proved:

· That the accused consciously acquiesced to discharging the duties that he discharged

· That those duties resulted in his co-operation with the political, military or civilian authorities that define the ideology, politics or the plan which are at the root of the crime

· that he took orders related to the ideology, politics, plan, and finally

· that he contributed towards their execution, through deliberate actions, or simply through willingly refusing to undertake such measures that are necessary to prevent such actions (paragraph 257)

151. It is particularly emphasized to the Trial Chamber that Vinko Martinović was a common soldier 20, and, as such, he commanded a small sub-unit in charge of a very small part of the confrontation line. He had no co-operation with the authorities in power, he never attended any meetings, neither political, nor military. He is a person with only elementary education without any knowledge of  what ideology is, or politics or a plan, let alone of the nature of some ideology, or of the nature of politics – and he has never, never ever, taken an order that would be related to ideology, politics or plan in the name of which crimes may have been committed.

152. The defence proves the absence of MENS REA on the part of the accused, the absence of the intent to discriminate by means of the testimonies of witnesses: MA, MB, MC,MD,ME,MF,MG,MM,MI,MJ,MK, which are all Muslim Bosniaks who Vinko Martinović helped in different ways throughout the war, as well as did members of his nuclear family.

153. That is furthermore confirmed by all the soldiers of the unit that Vinko Martinović commanded, as well as by witness Zoran Mandlbaum, the president of the Jewish municipality of Mostar.

B.   FAILURE TO PROVE SPECIFIC COUNTS OF THE INDICTMENT

154.
In the second amended indictment of 28.09.2001. the Prosecutor of the International Criminal Tribunal has charged Vinko Martinović, a HVO soldier from Mostar, with committing several crimes: Crimes against Humanity, Grave Breaches of Geneva Conventions, and Violations of The Laws and Customs Of War.

155.
In their content, these criminal acts incorporate persecution of Bosnian Muslims, unlawful labour and inhumane treatment of the prisoners of war, torture, a murder alternatively qualified as cruel treatment and inflicting severe body injuries, forcible transfer of Bosnian Muslims, and destruction and plunder of their property.

156. All of these crimes were allegedly committed in the period from April 1993 to the end of January 1994 in Mostar, at the time of the armed conflict between Croats and Bosniaks in the area of the city.

157. Vinko Martinović has been indicted for these crimes both on the principle of responsibility of superior authority and the principle of individual criminal responsibility.

158.  In the course of 15 months of hearings, the Prosecutor has endeavoured to promote a simple HVO soldier, a commander of a smallest military unity in the front lines, into the main culprit for all the evil that happened in Mostar.

159. With the purpose of proving that thesis, the documents were used that were collected from the military archives of AID (Bosnian secret police) and various international intelligence sources. Numerous international experts have testified, the prosecutor’s investigators and associates, Bosnian Muslim witnesses, who were victims of war and who had all previously undergone interrogations by the AID secret police; as well as witnesses who were foreign mercenaries, soldiers who had joined the war from the motives that certainly were not honourable ones.

160.  It was in the interest of many persons, institutions, and secret services that this prosecutor’s evidence should succeed. The conviction and subsequent sacrifice of Vinko Martinović is in their best interest, so that the real perpetrators and masterminds can hide behind his back.

161. The prosecutor’s case has not succeed in maintaining the picture of Vinko Martinović  from the indictment because there simply has not been enough evidence for that, and because Vinko Martinović is not responsible for the crimes he has been charged with.

162. The defence has presented its case summoning simple people as witnesses, citizens of Mostar of all nationalities, especially Muslims and prisoners of war, front lines soldiers, eye-witnesses of the events from the indictments who, while relating their fate, also gave a picture of Vinko Martinović that was quite different from the one in the indictment. The picture of Vinko Martinović soldier and fellow citizen, who protected his Muslim neighbours from persecution, who protected prisoners of war, and to whom the prisoners of war voluntarily came in order to avoid being sent to other units.

163. The defence has also summoned three expert witnesses who spoke about some concrete issues from certain counts, as well as about the general allegations of the indictment.

164. The defence has not had any documents of its own pertaining to the concrete events in Mostar, as both Bosniak and Croat official sources, which were available to the prosecutor, were unavailable to Vinko Martinović, so the defence has been forced to prove the innocence of Vinko Martinović based on the prosecutor’s documentation.

165. After the completed evidence procedure, the defence is of the opinion that the allegations from the indictment have not been confirmed for the following reasons:

 





      CHARGES

        COUNT 1. 

   PERSECUTIONS

166. In the count 1. of the Indictment under the title “Persecutions”, Vinko Martinović is charged with persecutions on political, racial, and religious grounds, which is qualified as Crime Agains Humanity as recognised by Articles 5 (h), 7 (1) and 7 (3)  of the Statute of the International Criminal Tribunal.

167. Acts of commission pertaining to Vinko Martinović in this count are stated in paragraphs 26-30 and 32-34, and they do represent the central position of this indictment as they incorporate, by virtue of the width the range of the incriminations, all the other acts stated in the indictment.

168. Namely, count 1. of the Indictment claims, among the rest, that, in the period between Aprill 1993 and January 1994, Vinko Martinović, as the commander of the lower unit Mrmak, later called Vinko Škrobo, together with other leaders, agents and members of HV and HVO, planned, supported, ordered, aided and abetted the systematic persecution of Bosnian Muslim civilians on political, racial, ethnic or religious grounds, in the whole territory claimed to have belonged to HZ HB, or HR HB, by means of the following:

a) 
Unlawfully confining, detaining, forcible transferring and deporting Bosnian Muslims

b) 
Subjecting Bosnian Muslims to torture and inhumane acts, inhumane treatment, murdering and wilfully killing them, causing them great suffering, using them for unlawful and forced labour, and using them as human shields.

c) 
Destroying and wantonly devastating dwellings and other buildings.

d) 
Plundering private and public property. 

169. So, this incrimination, Persecutions, incorporates all the other acts that are stated in other counts of the indictment. Practically all other acts are covered count 1 as it has been set.

170. The defence is of the opinion that legal qualification of count 1. is untenable in the situation where the incriminations from the count 1. are again qualified as separate acts in the same indictment.

171. By means of such legal qualifications the accused is brought into the position to be held responsible for one and the same criminal act multiple times under different qualifications. We consider it contrary to the basic principles of criminal law and the very principle of justice.

172. Such legal qualifications put the accused into a more difficult position than the position he would be in were he to be trailed in the country where the acts were allegedly committed, and whose citizens both the accused and the victims are.

173. It is the firm position of the defence that the court must not allow the prosecutor to introduce into the international criminal law the principle of multiple charges for one and the same criminal act, as it is simply neither logical, nor just.

174. Contrary to the prosecutor’s thesis that Vinko Martinović was leading and notorious perpetrator of ethnic cleansing against Muslim population in Mostar, the thesis of the defence is that Vinko Martinović objectively could not be that, nor did he at all take part in that. The evidence of defence has shown that, quite on the contrary, Vinko Martinović protected his Muslim neighbours from persecutions.

175. Defence evidence has shown that, in the period material to the indictment, Vinko Martinović had no military or political prerogatives whatsoever that could have been related to planning, instigating, or committing any strategic actions in Mostar, and especially not in the wider area of Herzegovina.

176. The prosecutor has not presented single evidence indicating that Vinko Martinović was anything more than a soldier in the front lines, who without any rank lead a group of his fellow combatants along the front lines some hundred metres long.

177. It is not possible to act strategically from that position, nor to plan, or instigate or commit systematic persecutions.

178. Who was it that Vinko Martinović met, that he planned with? What did he plan, who did he instigate and how, what authority did he have, and who secured his part of front line if he was on the mission of persecution with his soldiers? The prosecutor has not answered those questions – he has failed to offer evidence for his story.

179. What evidence has the prosecutor offered with respect of this count? In his reply to the acquittal, ie after the completion of his case, the prosecutor emphasised that evidence, invoked the testimony of witness Q, a foreign mercenary, who allegedly had seen elderly people passing from western to eastern Mostar carrying their belongings.

180. He invoked the testimony of witness WW, whom he described as “xxx elderly lady” who had allegedly been evicted from her flat by Vinko Martinović and his soldiers on 9.5.1993.

181. XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX (REDACTED)
182. He invoked the report by HVO, more precisely SIS intelligence service in document PGRO and document P556, a special report of military police on crime in Mostar, and P 588 on the problems with units ATG Mrmak and Benko Penavić.

183. These are the evidence emphasized by the prosecutor in order to prove that Vinko Martinović was a strategist and perpetrator of the ethnic cleansing in Mostar.

184. A short review of the evidence offered will demonstrate that they contain no elements for the claims in the indictment.

185. We hardly need to waste time on the quality of the witness Q’s testimony, it is sufficiently characterized by the fact that he is a foreign mercenary, a person who joins the war with dishonourable motives, a person who understands neither the language, nor the circumstances he found himself in, a person who cannot tell the difference between Croats and Muslims, a person who testifies before this court with the motives which are certainly not based on the desire for justice and the truth.

186. Witness WW’s testimony pertains to 9.5.1993., the day when Vinko Martinović Štela was not a commander of any unit, when he was not a soldier of any army, as on that day, when the conflict between Croats and Muslims broke out, unit Mrmak, or Vinko Škrobo, did not exist and Vinko Martinović did not have any commanding duties which would have rendered him responsible for the actions of other persons or soldiers.

On 9.5.1993., Vinko Martinović may have been seen by witness WW in Dum district only on the occasion when he personally came to save his neighbour and her children from persecution. The neighbours indeed were in Dum on that day. Witness MA has stated in his testimony before this court* that on that day Vinko Martinović saved his wife and children from persecution in Dum, and brought them into the home of his parents.

187. MM’s testimony on the alleged rape is a testimony on circumstances beyond the scope of the indictment, and the Trial Chamber has pointed out on the occasion of that testimony that the testimony is not within the framework of the indictment, so the prosecutor’s invoking this testimony is irrelevant. We do not need to point out that this event has nothing to do with Vinko Martinović, as it was not indicated in any way that Vinko Martinović knew about this event or could have known about it, nor that he could have prevented it or punished the perpetrators thereof, if such an event had indeed happened.

188. The weakness of prosecutor’s case has been demonstrated in its totality by invoking the ill-founded and unauthorised documents of secret services and military police (P 620, P 556, P 588), in which certain information is stated concerning ATG Vinko Škrobo, the information that may be associated with the count 1.

Namely, not only are these documents unauthorised and unverified, but they originate from the very services which should be of much more interest to the prosecutor than  Vinko Martinović and his unit with respect to the planning and carrying out the ethnic cleansing in Mostar.

189. It was these very documents from secret services and police that sacrificed Vinko Martinović to this court in a well thought out intelligence and propaganda operation. Such dubious and constructed information of Bosnian and Croatian secret services aimed at surrendering Vinko Martinović to the international community as the guilty party for the persecutions in Mostar in order to hide real perpetrators behind his back. How it was done was disclosed before this court by defence witness MV (T. 1543).

190. And what did the defence offer this to the court in corroboration of the thesis that Vinko Martinović did not commit the acts from count 1?

191. It has first offered the claim that the prosecutor’s thesis on the planned and systematic ethnic cleansing with the masterminds in Zagreb, operatives in Herzegovina, and perpetrators in the streets of Mostar is incorrect and contrary to the real nature of ethnic cleansing.

192. If we look into the testimonies of witness Martin Garrod, military expert Davor Marijan, testimonies of the Muslim defence witnesses (MA, MB, MC, MD, ME, MF, MG, MH, MI, MK), as well as the expelled Muslim prosecution witnesses, who spoke before the court about their personal experience of persecutions, we shall see that it is irrefutable that ethnic cleansing in the territory of Bosnia and Herzegovinia was begun in 1992 by the Serbs.

193. That process, once it was started, could not be stopped any more, as those who were expelled became soldiers of their nations, and, in their search for new homes, they started expelling others in a simple survival struggle. 

194. Each witness, citizen of Mostar examined before this court, has confirmed that in 1993 Mostar suffered an enormous influx of population, especially from the territories that had been seized by the Serbs. Those newcomers were recruited; Croats into HVO, Muslims into ABiH, and both had to live somewhere in that city where they had not had their place by then.

195. When the conflict between Croats and Muslims broke out on 9.5.1993., when the situation in Mostar got out of control, and when military and civilian authorities were preoccupied with defence tasks, the evictions from flats began. In eastern Mostar Croats were evicted, so that Muslims could move in, soldiers and refugees without a home, and in western Mostar Muslims were evicted so that Croats could move in, again soldiers and refugees without homes. Whoever did that at the time, did it on their own behalf, in their own interest, taking advantage of the situation.

196. No one needed to make special plans for that or issue orders. The perpetrators of these persecutions had already personally experienced, in the places where they had lived earlier on, how that was to be done, and now they evicted others in the same manner in which they had been evicted themselves.

197. No one could have stopped that, as it was a continuation of a process, which was aided even by the international community by means of their neutral position from the very beginning of Serbian aggression.

198. Vinko Martinović Štela was not one of those HVO soldiers who perpetrated those persecutions, nor was his unit a part of that story.

199. Vinko Martinović did not need a flat in Mostar, he had the house in which he had been born. His comrades did not have a motive to move into someone else’s flat or a house as they were all from Mostar and surroundings, and they did not have the need to solve their existential problems in the way the newcomers to Mostar did.

200. No one asked Vinko Martinović what the thought of it, no one needed to consult him on who had to be detained and taken to a camp, no one needed to involve him in any activities other than securing the front lines, because Vinko Martinović was a common soldier, and common soldiers do not have much say in a war governed by politicians and generals.

201. What do the Muslim witnesses tell us (MA, MB, MC, MD, ME, MF, MG, MH, MI, MK), what was Vinko Martinović’s conduct in that period when Muslims were evicted from their flats?

202. We do not need to quote sentences from their testimonies. Instead, we invoke their total statements, which contain a different picture of Vinko Martinović, different from the picture from the indictment.

203. And those muslim witnesses from western Mostar, on whose door groups of unknown soldiers and criminals came with the intention to evict them from their flats, all say the same thing.

204. They say that they were evicted by men unknown to them. Unknown because they are not from Mostar, because the war brought them to Mostar, they had never seen them before. They say that their neighbour Vinko Martinović protected them from the persecution - they had known him as a man who did not discriminate between Muslims, Croats and Serbs.

205. They sought protection from him because he was the only soldier they trusted not to abandon them. They trusted they could turn to him for help because they knew he was brave and ready to use his physical strength, arms and his unit to protect his muslim neighbours.

206. These witnesses have described how Vinko Martinović helped them, coming to their protection with his soldiers upon having been called, issuing them documents from his unit so they could identify themselves as persons engaged in HVO, and thus establish their status. (MF T. 14195)

207. When it was needed, he went to other parts of the city, rescuing members of his Muslim neighbours’ families from persecutions. He hid witness (MA testimony of 18 July 2002) and his family in the basement of his parents’ house from HVO soldiers who were after him.

208. He helped Muslims financially and in food supplies (MG  T. 14225), upon their requests he engaged in organizing reunions with their family from other parts of the city, or, upon their wish, he helped organizing their escape from the war environment to third countries. (ME  T. 14108-14109)

209. All these witnesses have stayed in western Mostar throughout the war, until this day they have remained in their houses with their families mostly thanks to the help and support from Vinko Martinović, and they have come to say so before this court.

210. In the situation in which he had unwillingly found himself, in the war Mostar of 1993, Vinko Martinović did the only possible thing, and that is helping daily those who were threatened most – his Muslim neighbours.

211. He could not help all of them, but it was thanks to him that in his neighbourhood, a part of the city called Balinovac, most Muslims remained in their homes, and they have explained before the court that Vinko Martinović was the only person who protected them at that time.

212. And who were those people, those witnesses? Those were little, simple people, neighbours, from whom Vinko Matinović could not expect any favours in return. People that no one was interested in, and who no one could protect or rescue from a difficult situation, people that nobody wanted to help and who themselves were not capable of getting out of the situation they had found themselves in.

213. And what will the prosecutor say to these evidence? Can he say that it was not like that? Can he say that Vinko Martinović systematically persecuted Bosnian muslim civilians on ethnic and religious grounds? Was Vinko Martinović the one who was doing that when he was hiding the muslim family of witness (MA) in the basement of his parents’ house? Or when he, in the course of the fiercest conflict, organized his neighbour’s (MH  T. 14259) mother’s funeral, an Islamic religious ritual, when that was almost inconceivable in western Mostar. Vinko Martinović, for whom muslim neighbours say he saved them (MA, MB, MC, MD, ME, MF, MH).

214. In the course of the trial, the prosecutor has invoked allegedly numerous testimonies of witnesses K, S, GG, XX and others, who speak of Vinko Martinović’s role in the persecutions, or the role of the soldiers of his unit.

215. In that respect, the defence has also presented a number of evidence before this court, which indubitably indicate that Vinko Martinović’s name, and especially his nickname Štela, was used as a cover by the real perpetrators of the persecutions and looting.

216. First and foremost, there is the document of the prosecutor under number P 626, which has also been admitted as defence evidence under number DD2/19. It is the document with the title Report B, subject: Looting, expulsions of citizens of Muslim nationality from the right to the left bank. The document is dated 7 October 1993.

217. It is stated in this document that looting and expulsions of Muslims were perpetrated by groups that used the names of various units. According to the statements of the citizens, members of those groups were calling each other too loudly by name or a membership of a unit, eg. “Tutići”, “Štelići”, “Benkići” and so on, in order to put the blame on the wrong people. 

218. In this report it is furthermore stated that this phenomenon is escalating, so certain measures are proposed which can be seen in the further text of the report.

219. Numerous Muslim witnesses (MD, MG, MH, MI, ML), eyewitnesses of  such events, have testified as to the accuracy of the allegations from this documents, and related before this court their personal experiences. 

220. They have spoken of the cases when soldiers unknown to them personally identified themselves using Štela’s name, or as members of his unit. They have spoken of the cases when it so happened that they reported, in Štela’s presence, the event in which, allegedly, Štela had personally evicted them (ML testimony of 29 and 30 July 2002). One such witness spoke of an occasion when Štela was personally present in his flat when soldiers came at the door identifying themselves as soldiers from his unit (MG T. 14217).

221. All these witnesses have confirmed, apart from their personal experiences, that case of false identifications in the name of Štela and Štelići, as described in the document P 626, was known to them, and that they had the opportunity to listen to the stories about entirely other men hiding under Štela’s name.

222. These witnesses have explained why Štela’s name was particularly convenient for that purpose. It was because he had been well known for his courage and strength, and his name had been famous ever since the war with Serbs, so it was considered that the very mention of his name would produce a certain effect.

223. This is unequivocal evidence, which cannot be ignored, and which explain how, in a very simple manner, Vinko Martinović, through no fault of his own, acquired a notorious reputation without a possibility to defend himself.

224. Vinko Martinović tried to deny the rumours of Štelići as the perpetrators of the persecutions, he tried to identify or arrest those individuals and groups who used his name, and he succeeded in that in some cases, according to the testimonies of the witnesses (MR  T.15208-15210, MD testimony of 19 july 2002, MV  T. 15421-15422), but the rumours remained.

225. Such unverified stories were put into circulation and they transferred uncontrollably, because any story will have been exaggerated and expanded. Thus the story has expanded into the thesis from this indictment, about Štela as the leading perpetrator of the persecutions of Muslims.

226. The evidence of the defence say something else, different from the prosecutor’s thesis based on false identification of the perpetrators of those criminal acts.

227. Defence evidence, ie Muslim witnesses, victims of persecutions, immediate eyewitnesses of those events, disprove that thesis of the prosecutor’s, describing a well known and logical situation which was happening at the critical time, and which positions document P 626 into a context.

228. In this count of the indictment, ie persecutions, the prosecutor, in the course of the evidence procedure, mostly charged Vinko Martinović based on the responsibility of a superior authority. He did so by means of witnesses and the use of certain documents, listing cases when Martinović’s soldiers had allegedly been seen as the participants of the persecutions or looting.

229. In doing so, the prosecutor has not once established a connection between those alleged events and the person of Vinko Martinović.

230. Namely, not in a single instance has it been proven that Vinko Martinović knew about any of those events, that he was present there, nor that he was subsequently informed of them.

231. In such circumstances, one cannot be held responsible as a superior authority for something that a superior is not aware of. Vinko Martinović cannot be responsible for something he did not know had happened, for something he could not have known about, or it was not his duty to know it could have happened. 

232. At that, one ought to bear in mind the fact that Mrmak unit, or Vinko Škrobo, did not have its barracks, that the soldiers were under effective command of Vinko Martinović only during their shift. Outside their shift, the soldiers were out of every control and jurisdiction of their commanders (MM, MN, MO, MP, MQ).

233. Consequently, Vinko Martinović did not have command control over his soldiers in their free time, so he cannot be responsible as a superior for the acts they could have done in their free time.

234. Thus, with respect to the alleged crimes from this count, which concerns the soldiers from Vinko Martinović’s unit, it is the opinion of the defence that the existence of awareness on the part of Vinko Martinović, that these crimes had been committed, has not been proven, so he cannot be responsible as a superior for the alleged acts of his soldiers, which would have been committed in their free time.

235. Closely connected with the count 1. Persecutions; are the charges from the indictment concerning the forcible transfer of population and plunder of public and private property as described in count 18. and count 21., and qualified as grave breach of Geneva conventions of 1949., and violation of the laws or customs of war.

236. The defence is of the opinion that, in the course of the prosecutors case, the prosecutor has presented not one relevant evidence with respect to the circumstances pertaining to these counts.

237. The prosecutor’s evidence pertaining to these circumstances are based on unverified second-hand stories, on testimonies which do not invoke the direct participation of Vinko Martinović in those acts, but again refer to his soldiers who were acting outside the unit, and in their free time.

238. A particular problem with these testimonies is that they have not been confirmed by other evidence in their totality, and they are not subject to verification, as the witnesses do not supply the elements for verification of these testimonies.

239. Moreover, they do not state that Vinko Martinović directly participated in those events, or had knowledge of them.

240. As opposed to that, the defence examined, with respect to these evidence, the witnesses soldiers of Vinko Martinović’s unit (MM, MN, MO, MP, MQ) and Muslim prisoners of war (ME, MH, MI, MJ) who had spent a great deal of their time in this unit, and not one of these witnesses could confirm any of the allegations from this incrimination, but they categorically denied the accuracy of such claims.

241. These charges, pertaining to the transfer of population and plunder of property, have only been built-in the indictment for the purpose of creating as bad as possible picture of the accused without any foundation on the evidence.

242. The example of that is the question of the transfer of population, where the prosecutor, in the course of presenting his case, completely ignored the fact that the biggest part of inhabitants of Mostar had left Mostar, both eastern and western part of the city, on their own will and in the fear of war danger, in organized efforts of the local authorities and international organizations, and in their own private arrangements. (MR  T.: 15205-15206, ME  T. 14108-14109, MA)

243. The witnesses (MR  T. 15205-15206 and others) have spoken of organized convoy escorted by UNPROFOR, that transferred citizens from one side of the city to the other. Muslim witnesses (MB, MF, ML) have spoken of the activities of Croato-Muslim party in Mostar, which worked on and organized the voluntary transfer of Muslims in third countries and the other part of the city.

244. Witnesses soldiers (MN, MQ) have listed individual examples of voluntary transfers of citizens from one to the other side of the city with the aim to rejoin families, where help was sought from the units from both sides of the frontlines.

245. Witnesses (MA, ME) have spoken of their own arrangements for the voluntary departure from the city and so on.

246. It cannot be said that in those situations there were expulsions and forcible transfers of the population, but those were voluntary transfers caused by the war circumstances. The greatest part of the population moved in that way, and it is impermissible to ignore that and charge Vinko Martinović and his unit.

247. There is no evidence that would confirm beyond a reasonable doubt the thesis from the indictment of the responsibility of Vinko Martinović for the charges from count 1. of the indictment, nor for charges from counts 15 and 21 of the indictment.

COUNTS 2 to 8

UNLAWFUL LABOUR AND HUMAN SHIELDS AS INHUMAN                  

           TREATMENT AND WILFUL KILLING 

248. In the context of these counts of the indictment, the starting premise is the existence of Heliodrom Centre, from which prisoners of war were sent to work in certain units, as well as that they were subjected to inhumane treatment on those occasions.

249. The evidence procedure indisputably showed that Vinko Martinović and his unit had no role in forming the detention centre Heliodrom, that they had no role in organizing and managing this detention centre, and that they were never within that centre.

250. The prosecutor has presented not one evidence indicating any connection of Vinko Martinović with this detention centre, except that detainees were sent from Heliodrom to work in certain units, including Vinko Martinović’s unit.

251. All the witnesses so far examined, prosecution and defence witnesses alike, have indicated that Vinko Martinović’s unit was not part of any organizational unit of the detention centre.

252. None of the examined witnesses, detainees of Heliodrom, stated that he had been arrested by Vinko Martinović’s unit, nor that this unit had ever had their own prisoners.

253. All responsibility for the treatment of the prisoners of war was in the sole jurisdiction of the Heliodrom command and the command of the defence of Mostar, where individual units, such as ATG Vinko Škrobo was, only executed orders from the superior commands pertaining to prisoners of war.

254. In the situation where all the capable population was conscripted for the purpose of defence, it was decided in the command of the defence of the city that Heliodrom detainees were to be sent to work in military units in order to provide help in labour manpower.

255. In the course of the evidence procedure, it was indisputably established that sending prisoners from Heliodrom was carried out in such a way that the command of military police issued orders for singling out the prisoners from Heliodrom for the work in individual units. Prosecutor’s evidence P 505, P 512, P 515, P 554, and other, clearly speak of the content of those orders.

256. The commander of military police who had signed those orders has testified before this court on that, and confirmed that this was the way the prisoners were singled out from Heliodrom (NO  T. 12967).

257. It is, thus, indisputable from this evidence that Vinko Martinović did not have any influence on the detaining of civilians and prisoners of war in detention centres, that he had no role in detention centres, nor did he make decisions to send prisoners to perform forced labour.

258. Within this count, the indictment claims that prisoners performed certain work on the confrontation lines, in the conditions of great danger to their lives due to the exposure to the hostile fire, and that there were instances of abuse of prisoners.

259. The defence summoned before this court Muslim witnesses, war detainees of Heliodrom, who had spent a prolonged period of time in ATG Vinko Škrobo as prisoners of war doing labour.

260. We hereby invoke the transcripts in total of witnesses (ME, MH, MI, MJ, MK), who testified with respect to those circumstances.

261. Let us recall what these witnesses said before the court. They all stated that in Vinko Škrobo unit they felt much safer than in other units, safer that in Heliodrom.

262. They stated that they begged Vinko Martinović to draft them for work in his unit, so that they would not be taken to other units. (MI  T. 14321)

263. They said that they had had their meals in restaurant Hladovina together with the soldiers from the unit, that they moved freely without any guards or control, that they went to their homes to see their families, that they would have a bath, change clothes, and that for some jobs they were paid by cigarettes and food. (ME  T. 14102-14103)

264. They said that none of the prisoners had been killed or wounded at the front lines in “the zone of Štela’s responsibility”, and that physical labour the prisoners occasionally performed in the zone of the unit were in conditions which did not represent a danger to their life. (ME, MH, MI, MJ, MK)

265. These witnesses, prisoners of war, stated that Vinko Martinović granted them a fair treatment, and that his soldiers, too, had a correct attitude towards the prisoners, and that there were no cases of abuse of the prisoners. (ME, MH, MI, MJ, MK)

266. They stated that prisoners had not been led to the confrontation lines, only sometimes to the building where the reserve soldiers rested, when they were needed to clean the premises or make coffee. The stay of the prisoners in those premises was completely safe, and they were not exposed to hostile fire, nor to any other danger to their lives.

267. These prisoners state that at the time they turned to Vinko Martinović for help towards their release and leaving Mostar in order to reunite with their families.

268. In that respect, the testimony of witness (ME) is characteristic. He described how Vinko Martinović helped him to escape from imprisonment and go abroad to reunite with his family. This witness has told us how Vinko Martinović, who had no power to release him from detention, hid him in a house at the time when his leaving Mostar was being prepared, that he even gave him a weapon and ammunition for personal protection, and that he did everything to help this witness realize his plan for escaping the detention and going abroad. (ME  T.14105-14108)

269. As a prisoner, this witness (ME  T.14114) had been through two detention centres, and said that he considered Vinko Martinović to have saved his life, as all his problems as a prisoner of war ceased after he had come to Vinko Martinović’s unit. (ME  T. 14114  “Štela personally saved my life because a member of the BH Army I guess I would have fared much worse had it not been for Štela”)

270. The conditions in which prisoners of war stayed in Vinko Martinović’s unit have been almost identically described by prosecution witness (KK testimony of 7and 9 November 2001), as well as other Muslim witnesses (MK, MG) who often stayed in the unit, and who had the opportunity to see the everyday life of the prisoners, as well as prevailing relations between them and members of the unit.

271. Witness ML (testimony of 29 July 2002), the owner of restaurant Hladovina, has spoken about how prisoners had meals in his restaurant, and how the attitude of Štela and the soldiers towards them was correct. 

272. Thus, it is indisputably deducible from the defence evidence that the prisoners of war who were brought to Vinko Martinović’s unit stayed in the premises around the command, fare away from the confrontation lines, in conditions posing no danger to their lives, performing light manual and craftsmen’s work for the unit, mostly voluntarily as they themselves volunteered to come to this unit to work, since the conditions for the imprisoned were much better than in other units.

273. The prosecutor has not given relevant evidence that could cast a doubt over the evidence that the defence has presented with respect to these issues.

274. With respect to these circumstances, the prosecutor’s witnesses give contradictory statements about the zone of responsibility of Vinko Martinović’s unit, their testimonies are not verifiable, there are no concrete dates, names and locations; they are unconvincing concerning the unit where they were at work. In regard of these witnesses, the defence is of the opinion that the witnesses who worked at Bulevar do not differentiate between the units they worked in, as they cannot tell the difference between the zone of responsibility of Vinko Škrobo unit and other units’ zones of responsibility, and, as a result of that, they have incorrectly targeted their testimonies at Vinko Martinović and his unit.

275. In these counts of the indictments, 2 – 8, the events connected with the date of 17.09.1993. are particularly incriminated. It is the day when Vinko Martinović allegedly issued the order of issuing wooden riffles to the prisoners, who were to move alongside a tank. These counts also contain charges for deploying prisoners as human shields, on which occasion three prisoners were allegedly killed.

276. It was as soon as immediately after the completion of his case that the prosecutor abandoned the charges for human shields, and the court made the decision that the prosecutor had not proved the situations with the human shield and prisoners’ getting killed in the zone of Štela’s responsibility. It is a similar story with the wooden riffles.

277. The story of the wooden riffles that were allegedly given to the prisoners of war was told in Mostar and in Bosnia and Herzegovinia, regardless of the war location, from central Bosnia (Jadranko Martinović  T. 13812-13813) to Šantićeva street in Mostar (Apolonia Bos  T. 16216-16217) and elsewhere; it was conveyed through the accounts by the detainees from Heliodrom, through different media, without at all being connected to Vinko Martinović and his unit. It was only when the proceedings against Vinko Martinović commenced that the attempts occurred to connect this story with Vinko Martinović.

278. For the most part, the prosecutor invokes the circumstance P 608, which relates the military operation carried out on 17.9.1993. on the Bulevar in Mostar, the testimonies of witnesses OO, PP, J, as well as the testimony of his investigator Apolonia Bos, who has allegedly found the wooden riffle originating from that operation.

279. It is the position of the defence in this matter that the event with wooden riffles did not happen in Vinko Martinović’s unit.

280. On the occasion of the examination of witness PP, the prosecutor declared that there had been more than one incident with wooden riffles, witness AF gave the statement to the prosecutor’s investigator Apolonia Bos that the prisoners with wooden riffles in Šantićeva street were outside Martinović’s zone of responsibility on 17.09.1993., which this investigator confirmed in her testimony before the court (APOLONIA BOS  T. 16216-16217). In the course of the testimony of the prosecutor’s witness ALAN KNUDSEN, the issue emerged of the existence of more than one instance where prisoners had wooden riffles. Witnesses PP (T. 6084) and OO (T.5943-5944) spoke of different dates when that event had happened (19 September 1993, 18 August 1993).

281. Thus, there were different stories about prisoners with wooden riffles, which the indictment has chosen to attribute to Vinko Martinović after all, as he is the only one on trial for the events in Mostar.

282. If we start from the documents pertaining to the event of 17.09.1993, which the prosecutor filed in with the court, we shall see that in P-608, under the title Report “A”, is a strictly confidential report of Croatian secret police (SIS) from Mostar, which concerns this operation. It is stated in that document that Vinko Martinović refused to command that operation on Bulevar, and that the commander in the zone from Gimnazija to Hum was Marijo Miličević Baja.

283. It is clear from this information that Vinko Martinović cannot have the command responsibility for what happened on that day, 17.09.1993 in the confrontation lines, near the Health Centre or somewhere else. On that day in that operation, Vinko Martinović did not have the command responsibility.

284. This information “Report A” (P-608) further describes the details of the said operation, but there is no mention in it of the participation of the prisoners of war in it, nor is there any indication of human shields or wooden riffles although this information analyses the course of the action. The statistics of the casualties, the wounded and the killed, is also listed, among which there is not a single prisoner of war.

285. That those data are correct is confirmed by another prosecutor’s document, P 612 1, from which it can be seen that on 17.09.1993. thirty men were sent from Heliodrom to Vinko Škrobo unit, and that all of those prisoners were returned to Heliodrom on 27 September 1993.

286. This document is dated 28 September 1993, and it represents report of the Central military prison, ie detention centre Heliodrom, according to the data from the Heliodrom logbooks for 17.9.1993., in which the names of the prisoners who, on 17.9.1993., were sent to work in Vinko Škrobo unit were recorded together with the date of their return to Heliodrom.

287. Thus, it is the prosecutor documents, pertaining to that day and the wooden riffles in Štela’s unit, the escape of the prisoners with wooden riffles from Štela’s unit, and Štela’s command responsibility, that contradict the indictment.

288. What do the prosecutor’s witnesses, whose testimonies he invokes, say about that? Three witnesses, J, OO, and PP allegedly participated in that operation and personally carried wooden riffles.

289. These witnesses mention different dates. OO (T. 5943-5944) and PP (T. 6084). These witnesses differently describe the event with the tank. They differently describe their role in the so called human shield, their movements, movements of the tank, the place where they were, and the place from which they started for the Bulevar, etc.

All the details of the event are different in the testimonies of these witnesses, except the basic story, learned by heart, about possessing wooden riffles and escaping to the BH Army side.

290. The testimonies of these witnesses certainly need to be looked at in the light of their current position, as the two out of three are active officers of BH Army, whose testimonies is under strict control of the police and military intelligence services, and the manner in which they testified is to be directly reflected upon their position in the armed forces.

291. For these witnesses the story of the wooden riffles was also the grounds of their joining BH Army, so they have to stick to a once told story for the purpose of preserving their credibility and the living based on that.

292. The prosecutor’s witness Alan Knudsen (testimony of 13 and 14 November 2001), one of the foreign mercenaries, who the prosecutor was only too glad to use in this trial, also spoke of the events of 17.9.1993, regardless of the fact that this witness has no credibility whatsoever, given the motives of his joining the war, which are at the same time the motives for his testimony.

293. Alan Knudsen told a story that was completely different from the stories of the prosecutor’s witnesses J, OO and PP, describing in an entirely different way where the prisoners with wooden riffles were, how they moved, what the operation looked like etc.

294. This witness even claimed that he had seen the same prisoners who had wooden riffles in the process of making them themselves etc. Prosecution witnesses J, OO and PP, who this pertained to, denied the Allan Knudsen’s statement.

295. This Allan Knudsen has testified that, a day prior to the operation, the interpreter from Vinko Škrobo unit explained to him and other foreigners what the operation of 17.9.1993. would be like, and that wooden riffles would be given to the prisoners for a human shield. He also stated the name of the soldiers who was the interpreter.

296. When the alleged interpreter was examined before this court in the capacity of a witness, and that was witness MQ, he refuted the testimony of Alan Knudsen in total, pointing out that he had never been an interpreter in the unit as he is not familiar with any foreign language, that there was no interpreter in the unit at all, and that they did not communicate with the foreigners in that way at all, explaining particular operations to them, as their task was chiefly the sentry service at certain positions. This witness could not at all remember a person named Allan Knudsen.

297. Other witnesses soldiers from Vinko Škrobo unit (MT testimony of 20 September 2002) have also confirmed these statements about non-existence of interpreters for the foreigners, and the inaccuracy of the Allan Knudsen’s story and the stories of witnesses J, OO, and PP.

298. The soldiers form the unit (MQ, MO, MP, MM, MN) who were at the frontline near the Helt Centre on 17 September 1993, and participated in the operation that took place that day, have completely ruled out the possibility of the prisoners appearing at the frontlines on that day, ruled out the existence of a human shield as well as of prisoners with wooden riffles.

299. All these witnesses have explained the course of the action with the tank, they all identically stated that there was a mechanical failure with the tank (MQ  T. 15190) and that the tank returned, that there was no one alongside the tank, neither soldiers nor prisoners, because that would have simply made no sense in that particular operation. (MQ, MN)

300. The indictment claims that the war prisoners with wooden riffles were forced to walk alongside the tank moving towards the enemy positions. The purpose of that operation, the prosecutor claims, was to prompt fire from BH Army positions against the disguised detainees in order that the HVO tank could ascertain the enemy positions.

301. One glance at the pfotography of the Bulevar and the venue of the event described in this chapter of the indictment suffices for the conclusion that such claims make no sense at all.

302. Namely, what we are dealing with here is a confrontation line at the Bulevar, where on one side of the line there were HVO positions in fortified buildings, and on the other side of that street, called Bulevar, BH Army positions in fortified buildings. The distance between the two was 20 – 50 metres. That line had been preserved  without and changes for months before this event, the soldiers on both sides knew of every single position on the opposite side, they knew each other, shouted to one another, negotiated, and had been doing so for months.

303. How could one believe, then, that it was on the very day of 17.9.1993., that it became unknown where the enemy positions were, so that it was needed to discover them so that the tank could engage. The very tank that was intended for the destruction of the buildings, which was sent to the Bulevar for that very purpose; to shoot at the fortified buildings with the purpose of forcing the enemy from their positions.

304. The explanation of the prosecutor about the human shields,  ie the purpose of the detainees’ walking alongside the tank in this particular case, cannot meet the criteria of elementary logic, so that the thesis of the human shield alongside the tank is utterly pointless.

305. Witnesses soldiers who were at the frontline on that day near the tank, have in their testimonies clearly indicated that the claims from the indictment are untenable.

306. In order to make his story about a wooden riffle more credible, witness OO stated at one moment, much to the general surprise of all, that that wooden riffle of his still existed and that it was in some museum in Bosnia and Herzegovinia, the name of which he would not mention lest the riffle should disappear. (OO testimony of 19 November 2001)

307. The trial chamber immediately issued the order to the prosecutor that those allegations be verified, and the prosecutor’s investigator, Apolinia Bos, soon came up with a report and photo documentation of the wooden riffle.

308. That report and photo documentation proved to be worthless even from the prosecutor’s standpoint, and he did not propose them as evidence.

309. The reason was obvious, the testimony of witness OO was not confirmed, nor is there any wooden riffle in any museum in Bosnia and Herzegovina.

310. The photo documentation produced by Apolonia Bos referred to another wooden riffle, which was supplied by an insufficiently identified person via the AID secret police service. The person was in the possession of a wooden riffle but did not want to submit it to the court.

311. When the photographs of that riffles were shown to witnesses OO and PP, they could not identify it.

312. That was how those alleged evidence became worthless, and another big shadow was cast over the testimony of witness OO, as one part of if was obviously untrue.

313. In order to make the whole thing look better, insomuch as it was possible, the prosecutor tried, in the course of the rebuttal case, to put into circulation the same evidence through his investigator Apolonia Bos, who now brought the riffle with the photo documentation, and came to testify  retelling the statement she had taken from witness PP and the person who had given her the wooden riffle.

314. The person who had given the wooden riffle to Apolonia Bos did not appear before this court, did not testify, nor was subjected to a cross-examination with respect to the circumstances under which he came into the possession of the wooden riffle.

315. Witness PP, who allegedly identified the riffle subsequently, although he was not able to do it when he was still in court in the Hague and when he was viewing the photo documentation, did not appear before this court. When he was required to confirm his subsequent identification before the court - he did not show up.

316. The prosecutor’s investigator, Apolonia Bos, was supposed to conclude the prosecutor’s story of the wooden riffle in the rebuttal case by bringing the riffle and by retelling the statements of the witnesses who were relevant to the source and identification.

317. The defence was brought into a situation where it had no time for any verification, as the case was on its very end. The fact was ignored that the prosecutor concealed from the defence the information that he possessed the wooden riffle and new statements regarding the identification of the riffle, despite the fact that that represented concealing information from the defence and the trial chamber for the period of several months, all with the aim to prevent the defence to complete the necessary verification.

318. When the investigator was asked whether the riffle could have originated from Šantićeva street, ie a zone where Vinko Martinović was not in command, the witness confirmed that she personally had talked to witness AF, who told her that on 17.9.1993. he had seen detainees with wooden riffles in Šantićeva street.

319. Witness AF was examined before this court, but the defence was not allowed to ask him about it because his testimony was limited to the issues of the rebuttal case.

320. The defence was thus prevented from establishing the origin of the wooden riffle which had been brought into the courtroom, all this owing to the prosecutor tactics of concealment of information concerning this evidence in order to include this evidence only in the rebuttal case.

321. The defence was prevented from showing witness AF the wooden riffle brought by Apolonia Bos and asking him whether that wooden riffle originated from Šantićeva street.

322. The prosecutor’s evidence concerning the wooden riffle that were given to the detainees on 17 September 1993 are in contradiction, based on unknown sources, on biased second or third-hand testimonies and unverified information, and on the absolutely inaccurate claim about a human shield for the tank. They are furthermore in contradiction with the defence evidence presented with respect to that count and with the prosecutor’s document.

323. The story of the wooden riffles strayed into this indictment from some other area, and has been attributed to Vinko Martinović Štela, the way other things committed in Mostar have been attributed to him, for which he is not responsible, and which were planted to him by Bosnian and Croat secret services.

324. In a close connection with this is also the charge from counts 9 – 12, pertaining to torture and wilfully causing great suffering.

325. The prosecutor has tried to present Vino Martiović as a perpetrator of beating, and as the superior to the soldiers who perpetrated the alleged tortures of detainees.

326. The prosecutor’s witnesses who have testified with respect to the circumstances of Vinko Martinović personally hitting a detainee in Heliodrom repeat, as a rule, the same story, learned by heart, which differs in details of description of the event.

327. Those are always second hand witnesses, the witnesses who talk about what happened to someone else, whose name they usually do not know, nor do they know when the event took place. Basic facts from those statements usually cannot be verified, and the same stories keep coming up in those testimonies as different events. For example, the story of Professor ? whom Štela allegedly hit has several versions, so that a question has been raised during the trial whether there were two events and two persons with the nickname “professor”.

328. When the prosecution witnesses testify second-hand, and when we cannot get basic facts from their testimonies about persons and circumstances the testimony is pertaining to, then the defence has virtually no opportunity to answer to such allegations.

329. Which evidence can the defence present if it does not know when the event took place, who the person is that the statement pertains to, etc?

330. A drastic example of that is a completely implausible testimony on the alleged murder of a certain Karsa, or the stories about the rape of one witness, which are practically impossible to verify.

331. This way,without any evidence, the prosecutor attempts to present the worst possible picture of Vinko Martinović, putting in events that are not comprised in the indictment.

332. In this particular instance, had the prosecutor had the evidence for the acts that the witnesses talk about, ie murders and rapes, he would have had to charge or qualify them separately by all means. However, since ha has no evidence for such stories, he has decided to create a sombre picture of the accused by means of testimonies like this.

333. Such testimonies are by the defence considered to be irrelevant and absolutely beyond the scope of the indictment.

334. Whether there was any torturing of the detainees in Vinko Škrobo unit is an issue testified on by detained Muslims, the defence witnesses who spent a long time in that unit and who were best witnesses of Štela’s attitude towards detainees. (MI, MJ, ME)

335. The best evidence of what Štela’s attitude towards detainees was like are the testimonies of detainees, who claim that they themselves asked to be in Vinko Škrobo unit, who say they felt safe there, and that Štela’s conduct towards them was the same as towards his soldiers. These witnesses also point out that they never saw a torture of other detainees by either Štela or his soldiers.

336. These numerous and detailed testimonies of Muslim witnesses, detainees, which can be verified at any moment – by means of other witnesses and the prosecutor’s document – entirely rebut the prosecution witnesses allegations of the torture of certain detainees.

337. The events about which some of them have testified, and which pertain to the tortures perpetrated by Martinović’s subordinates, first have to be brought in the relation to Vinko Martinović as a commander, if they are to be relevant.

338. If the prosecutor mentiones a Štela’s soldier as a perpetrator of a torture of a detainee – he has to prove that Vinko Martinović knew about that event, or could have known about that event, or that it was his duty to know what that soldier may have done.

339. The indictment charges Vinko Martinović with some events related to torturing of detainees or civilians, about which he does not know at all, nor could he have known, as those were the events happening outside his unit, outside the time and space in which he has an effective command responsibility over his soldiers.

340. There is not a single evidence that someone notified Vinko Martinović of his soldiers abusing someone, and that he failed to punish it or establish what was happening.

341. Contrary to that, we have a testimony of one of the commanders of military police (NO 12970, 13038, 13040, 13041), who told the court that even the military police had stated that Štela and his group were committing criminal acts, and when he personally intervened and sent a patrol, it was established that they were dealing with entirely different persons. This evidence of the witness (NO) pertains to the event described in the prosecutor’s document (P 456.1, P 620.1).

342. It is, thus, the position of the defence with respect to this issue that the prosecutor has not proved, in any case he lists, that Štela had any knowledge of the tortures of detainees and civilians allegedly perpetrated by his soldiers.

343. By the same analogy the defence is of the opinion that no one can be held responsible for the acts about which he had no knowledge. In criminal law the principle of objective responsibility does not exist, only subjective responsibility.

COUNTS 13 to 17 



MURDER, WILFUL KILLING AND WILFULLY CAUSING 

     GREAT SUFFERING OF NENAD HARMANDŽIĆ

344. 
Murders, wilful killing, and wilfully causing great sufferings of Nenad Haramandić represents, in fact, a single murder in the indictment, which was, in reality alternatively qualified as cruel treatment and wilfully causing great suffering. The prosecutor was no sure that what is dealt with here is a murder, as he also gave a backup qualification.

345.
This defence has opposed from the beginning the prosecutor’s practice of alternative charging, as we are of the opinion that the defence is thus brought into the position where it cannot know that to defend from, since the accused has not actually been told what exactly he has been charged with.

346. We consider it to be a fundamental right of the accused to know what he has been accused of, so that he would declare himself in that regard.

347. If the prosecutor did not have the evidence that a murder had been committed, which is clear from his backup qualification, he should not have brought the indictment for such and act, nor should the court have allowed such indictment.

348. The theory and practice in criminal law in Bosnia and Herzegovinia, ie the area where both the accused and the victims are from and where the alleged crimes were committed,  does not recognize the institute of alternative charges.

349. Let us review the state of facts which were qualified as murder or cruel treatment.

350. The claim of the prosecution that Nenad Haramandić, a former policeman, was brought to Vinko Martinović’s unit, and that he was beaten or killed in that unit, and that Vinko Martinović knew about that and did not do anything to prevent that or punish the perpetrators, is untenable, and the prosecutor’s case showed that there is no evidence for such a claim.

351. Contrary to that, the defence has proved that Nenad Haramandić was brought to Vinko Škrobo unit together with a group of detainees from Heliodrom.

352. Haramandić was brought in a state of being severely beaten, as he was regularly beaten by soldiers in Heliodrom, and also by certain prisoners who wanted to revenge themselves on him for his actions from the times when he was a policeman in active service (AD T. 8179).

353. The defence has proved that Vinko Martinović was not present when Nenad Haramandić was brought to the unit, and when he subsequently learned that, he had a conversation with Nenad Haramandić, and, having seen what state he was in, he returned him to Heliodrom.

354. According to Heliodrom documents, Nenad Haramandić escaped.

355. Let us start from these documents.

356. A prosecutor’s document – exhibit P 434 – with the title “Order for release of prisoners of war to work”. The document originates from the Ministry of Defence, Command of Military Police – army Post Office number 1711.

357. Under the ordinal number 37. it can be seen that the commander of the 1. assault battalion of Military police,  Zlatan Mijo Jelić, issued, on 13.7.1993., the order for the release of detainees to work, and that the person responsible for those detainees was Milenko Čule.

358. Document PP-520 represents a list of certain prisoners from Heliodrom – with a remark where they were taken and who took them. Under the ordinal number 1. of this document there is the name of Nenad Haramandić with a remark that he was taken to the 1st assault battalion on 13.7.1993., and there is the name of the soldier who took him – Milenko Čule.

359. These documents show that prisoner of war Nenad Haramandić was taken on 13.7.1993. from Heliodrom by a member of 1st assault battalion, ie Milenko Čule.

360. The prosecutor’s evidence P 774, under the title Reports Relating to Abuse, Loss of Life, Injuries and Escapes of the Prisoners of War at Work, issued by the command of military police – a. P. O. number 1711, has a subtitle under the ordinal number 56.: List of Escaped Prisoners. The first name on that list is the name of Nenad Haramandić.

361. This document furthermore contains the data of the detainees who were killed, wounded or who escaped, and the name of Nenad Haramandić is not among neither the killed, nor the wounded. It says he escaped.

362. Another document obtained from the prosecutor, which carries the defence number D2/14, has a title Special Report, and the author of this document is SIS, Security Informational Service of the department of Defence. In this documents it is reported on the escapes of Muslim prisoners from Heliodrom. Under ordinal number 15 of this report it reads: ”A soldier of the 1st assault (battalion) Milenko Čule took to Neno Haramandić to work, who escaped.”

363. It is also explained in this document how these escapes of prisoners were organized. It is said that HVO soldiers who took prisoners to work called the names of the prisoners who they knew had money, and then enabled them to escape.

364. Thus, these documents that have been made public by the prosecutor speak for themselves, and they say that on 13.7.1993. Nenad Haramandić was taken from Heliodrom to work by a 1st assault battalion soldier, Milenko Čule, and that Nenad Haramandić escaped.

365. According to the documents there is no murder, there is no wounding, no abused, no ATG “Vinko Škrobo”, no Vinko Martinović.

366. Let us compare that with the evidence presented by the prosecutor. His witness AD, who is declaratory closest to Nenad Haramandić and who was the one with most interest in his fate, has declared that she saw Nenad Haramandić in Vinko Martinović’s unit on 12.7.1993., and that heard he had been returned to Heliodrom on the same day (AD  T. 8196).

367. This is exactly what the defence claims. Nenad Haramandić was brought to Vinko Škrobo unit on 12.7.1993., and was returned to Heliodrom on the same day.

368. The following day, on 13.7.1993., Milenko Čule takes him from Heliodrom to the 1st assault brigade of military police and Nenad Haramandić escapes. Military police suspects that the escape was arranged by him and Milenko Čule.

369. Thus, the prosecutor’s witness and the prosecutor’s documents provide the answer to the question how Nenad Haramandić disappeared.

370. However, the prosecutor deliberately ignores this evidence, despite the fact that it was him who brought the evidence before the Trial Chamber.

371. In his attempt to prove one of the alternative qualifications pertaining to Nenad Haramandić, the prosecutor invokes the following evidence:

· Testimony of Halil Ajanić, an alleged eye-witness of the torture of Haramandić by soldiers from Štela’s unit.

· Testimony of witnesses AD and AE who got a second hand information on the fate of Nenad Haramandić.

· Testimony of witness AF and witness N, who related, in two different ways and on two different occasions, that they had taken part in burying of a corpse, for which the prosecutor suggests it could be the corpse of Nenad Haramandić, even though these witnesses did not confirm that.

· Findings of a forensic medicine expert, dr. Žujo, who allegedly identified the exhumed corpse of Nenad Harmandić.

372. 
As for the testimony of Halil Ajanić, it suffices to say that it is the testimony of a person suffering from:

a) Alcoholic psychosis – a severe mental disease characterized by frenzied thoughts and hallucinatory experiences.

b) Amnesia syndrome which represent a psycho-organic disease with the consequence of cognitive failures (forgetting, not recalling, impaired concentration) which in time lead to intellectual decay.

c) Debilitas – the extent of mental retardation which disables a person to perform the least demanding jobs. It represents a significant reduction of intellectual capabilities. A person is not independent, subject to the influence of others, uncritical.

372. So the only alleged eye-witness of Nenad Haramandić’s stay in Vinko Škrobo unit, and the principal witness of the prosecution, Halil “Spade” Ajanić, suffers from these psychiatric and mental disease.

373. We get these data from the findings and the testimony of dr. Dražen Begić, expert in forensic psychiatry (DD2/57).

374. Dr. Dražen Begić examined the medical documentation pertaining to the health conditon of Halil Ajanović, received from Mostar hospital Dr. Safet Mujić – psychiatric and mental diseases ward (DD2/58).

375. These medical documentation dates from 1996, and witness Halil Ajanović testified before this court in 2002. Asked whether the health condition could have changed since the diagnosis, the psychiatric expert said that alcoholic psychosis is a progressive disease with a tendency towards deterioration, that amnesia syndrome is also of a progressive character, and that mental retardation is a permanent state without prospects of health restoration.

376. This expert has also told us in his findings that a person with such diagnosis cannot reliably testify, especially not with respect to the circumstances of 8 (eight) years before, as the persons capability of accurate perception is significantly and permanently reduced, and proneness to subsequent suggestion is especially marked with mental retardation.

377. The expert has said that the reliability of a testimony of such a person is very questionable, and the probability of giving accurate information is very low. In other words, such persons give more inaccurate than accurate information.

378. Thus, the medical science excludes the credibility of witness Halil Ajanić’s testimony, and the defence maintains that it is a testimony on which no court decision can be based.

379. Based on their personal acquaintance, numerous other witness (ML, MT, MM, MN) have described Halil Ajanić in line with the findings of the expert witness. Even Halil Ajanić himself spoke before this court about his mental health, and directed to the institution which held his medical documentation.

380. Other Halil Ajanić’s motives to charge Vinko Martinović can also be discussed. Halil Ajanić said that Vinko Martinović was responsible for the accident in which his under aged son was killed, even though that is in contradiction with the statements of all the witnesses who have spoken about it. 

381. Ajanić also considers Martinović to be owing him some money for the manual labour performed, and, as a person subject to suggestion, it is possible that he succumbed to some other motives.

382. Not even such a witness has ever claimed that Nenad Haramandić was killed in Vinko Škrobo unit.

383. Prosecution witnesses AD and AE do not have any personal knowledte of the fate of Nenad Haramandić, but witness AD claims to have personally seen Nenad Haramandit in Vinko Škrobo unit on 12 July 1993 (AD  T. 8196). The defence accepts that and claims that he was also returned to Heliodrom on the same day. The witness confirms that that was what she heard as well.

384. Witness AE allegedly learned from Witness AF of Nenad Haramandić’s fate, and that conversation led to the exhumation of a corpse identified as Nenad Haramandić (AE  T. 8258-8260).

385. Witness AE also stated that AF had told him that witness MU, who was also a Štela’s soldier, was present at the burial of Nenad Haramandić (AE  T. 8302).

386. When examined before this court, witness AF categorically denied any conversation with witness AE, whom he had briefly seen for the first time on the occasion of the mass exhumation of bodies in Liska park (AF  T. 16081).

387. Witness AF also denied that AE had mentioned the presence of witness MU at the burial of Nenad Haramandić(AF  T. 16081).

388. Witness MU has testified with respect to those circumstances before this court, and it has been established that he was not present to any burial in the vicinity of Vinko Martinović’s unit, that he was never in that unit, and that he has no information on the fate of Nenad Haramandić.

389. The testimonies of witnesses AD and AE with respect to second hand testimonies are, thus, absolutely unacceptable and entirely in contradiction with the testimony of the prosecutor’s witness AF which they invoke.

390. We can only accept the part of witness AD’s testimony which concerns here immediate knowledge, ie the part in which she claims to have personally seen Nenad Haramandić on 12 July 1993. in Vinko Martinović’s unit, and to have heard that he was returned to Heliodrom on the same day.

391. Witnesses AF and N have testified as prosecution witnesses with respect to the circumstances of the burial of a body for which the prosecutor suggested that it was Nenad Haramandić’s body.

392. It is important to point out that none of these two witnesses said it was the body of Nenad Haramandić; witness AF had never seen Nenad Haramandić, and witness N, who knew him, could not say that he had buried the body of Nenad Haramandić (N  T.1766, AF  T. 16081).

393. Thus, we deal with a situation here where the prosecutor brings two witnesses who talk about two totally different situations where they buried a body, and the prosecutor in both instances attempts to prove that it was the body of Nenad Haramandić.

394. The first problem is that the prosecutor again takes his alternative approach: If AF did not bury Haramandić, than it was on another occasion when N did it. Who is supposed to make up their mind in a situation where the prosecutor cannot do so, and his witnesses do not know who they buried at all?

395. We need to emphasize, at that, that witness AF, according to the documentation from Heliodrom, was never sent to work in Vinko Škrobo unit, and that he was not at all able to locate on the map the position of this unit in Balinovac, nor to describe the appearance of the building in which there was the command of this unit.

396. The testimony of witness N is also in contradiction with the statements of other witnesses, and is unverifiable in its important parts.

397. In favour of the evidence of the murder of Nenad Haramandić, the prosecutor forensic witness dr. Žujo, who allegedly identified the corpse of Nenad Haramandić, has testified before this court.

398. In the course of his testimony, upon being directly asked by the defence, he answered that he had established, having worked according to the rules of the profession, that the exhumed corps was that of Nenad Haramandić, but that he could not claim so before this court (Dr. Žujo, testimony of 10 January 2002).

399. The testimony and the identification of the body of Nenad Haramandić was the object of a new expert testimony by another forensic expert, dr. Josip Škavić.

400. What has dr. Škavić told us about the performed identification of the body of Nenad Haramandić.

401. In his findings D2/25, dr. Škavić says that “…in the identification of the dead body of NN person under the ordinal number 05 he has come across a whole string of elements which fundamentally cast a doubt over the conclusion that that would be the dead body of Haramandić Nenad.

402. What are the elements that dr. Škavić mentions in his findings?

a)
Identification by height – absolutely unsafe, says dr. Škavić.

Reasons: Dr. Žujo establish the height of the identified body to be 185 cm, and, according to the data of Nenad Haramandić’s son, he was 196 cm tall, whereas the wife claims he was approximately 2 metres tall.

The difference in height of 11-15 cm renders this identification absolutely unsafe.

b)
Identification by clothes and the objects was unreliable, because the experience of the expert witness has it that detained persons often exchanged garments of clothing, and one person’s garments are often found with another person or more persons, claims dr. Škavić.

In addition, it has to be said  that the witnesses gave different statements regarding the clothes Haramandić was wearing, and that witness U ( T.3098-3077), who allegedly was the last to see him, described the clothes in which Nenad Haramandić was entirely differently from the clothes by which he was identified. This witness U (T. 3077), as well as witness AF (T.16045), also claimed that cigarette lighters were taken from all the detainees in Heliodrom, and Nenad Haramandić was allegedly identified by a lighter, too, that was found near the corpse.

Identification by the bullet found near the body is also unsafe, as it was not found in the body, but by the body, and the doctor who performed autopsy himself cannot tell at what place.

403. Thus, with respect to the identification of Nenad Haramandić’s corpse, all that can be said is that the identification was absolutely unreliable, and that there was no evidence for the claims it was Nenad Haramandić, that there are too many dilemmas and contradictions, and the difference in height is the obvious 11-15 cm.

404. The defence evidence: witnesses (MT, MN) soldiers from Vinko Škrobo unit, saw Haramandić in the unit, where he came already beaten, as the guards and the detainees had beaten him in Heliodrom, which not even the prosecutor’s witnesses have disputed (AD  T.8179 and AE). He was returned from the unit to the Heliodrom on the same day. Exactly as seen and stated by the prosecutor’s witness AD, exactly as in the prosecutor’s documents.

405. In conclusion, what to say about the alternative charge of Nenad Haramandić. Is there any evidence that he was killed. No, there is not.

Apparently, not even the prosecutor claims there is.

406. Is there any evidence that he was beaten in Vinko Martinović’s unit? No, there is not. The only one who claims that is a mentally ill witness. Other witnesses claim that Nenad Haramandić was beaten in Heliodrom.

407. What does exist, is second hand testimonies of the prosecutor’s witnesses, detainees who listened to the stories about Nenad Haramandić’s fate, and retold them to this court. The only problem with those testimonies is that all of those second hand stories, each one of them, originated from the same source, from Halil Ajanić, who was telling them in Heliodrom. And what kind of witness Halil Ajanović is, has been disclosed to us by a psychiatrist.

408. It is notorious that Nenad Haramandić is, unfortunately, no longer with us. The documents say that he disappeared on 13.7.1993. from 1st Light Assaoult battalion of military police, where he was taken by Milenko Čule.

409. Perhaps the lead from these documents ought to have been followed instead of having been lead by Halil Ajanić.

ATG “MRMAK” OR “VINKO ŠKROBO” AND THE COMMAND RESPONSIBILITY OF VINKO MARTINOVIĆ IN THAT UNIT

410. In the course of evidence procedure, evidence has been presented with respect to the circumstances of the forming of this unit, the soldiers in the unit, and the commanding duty of Vinko Martinović in that unit.

411.    The prosecutor’s witnesses have testified with respect to these circumstances, mostly detainees who were brought to the unit. Relevant documents have been presented pertaining to this unit, and numerous maps and photographs served to establish the zone of responsibility.

412. The defence summoned numerous witnesses with respect to these circumstances, mostly soldiers from the unit, as well as Muslim prisoners of war who were in that unit for a longer period of time.

413. The questions pertaining to the unit are significant for the evaluation of the testimonies of certain witnesses, in order to establish whether their testimonies are at all pertinent to the time and place where Vinko Martinović had a command responsibility, and whether they are concerning the soldiers under his command.

THE UNIT’S ZONE OF RESPONSIBILITY

414. 
It is the opinion of the defence that after the completion of evidence procedure, it has been established almost indisputably which positions this unit assumed, from the beginning to the end of the conflict. In that respect, the prosecutor’s document are consistent with the soldiers, defence witnesses, and with most of the prosecutor’s witnesses.

415. The documents that speak of the responsibility zone of this unit are principally the so called Reports, which the command of the 1st battalion of military police wrote daily based on the information received from the units, and which were signed by the sector commander Zlatan Mijo Jelić. Those are, among the rest, the prosecutor’s evidence no: P-511, P 499, P 496, P 513, P 504, and other.

416. These documents have also been verified by the statements of the witness (NO  T. 12964-12966) who confirmed his command over the confrontation lines and the position of units.

417. 
It is, thus, deducible from the stated reports that ATG Mrmak, later named Vinko Škrobo, held the line at the Health Centre.

418.
Thus, a typical example of the report, such as the one of 8 July 1993 (P-511), says that the  confrontation line at the polyclinic is held by ATG Mrmak. Relief is every 12 hours, there are 16 soldiers per a shift, other members are standing by in the Mrmak base.

419. That the polyclinic does not represent a wider area, is visible from the deployment of other units mentioned in the report, where it can be seen that, eg. IX battalion of the 3rd HVO brigade held the Gimnazija – polyclinic position, and that 4th battalion of the 3rd HVO brigade held the line Aleksić’s house – Zahum, the area beginning immediately next to the Health Centre.

420. It is, thus, indisputable, and numerous witnesses (MM, MN, MO, MP, MQ) have correctly marked it in the photographs and maps of Mostar and Bulevar, that ATG Mrmak, ie Vinko Škrobo, held positions at the confrontation line on the Bulevar, in front of the polyclinic, the length of some hundred metres, and that other units were responsible for everything that happened outside that area.

421. The information from the report P-511, which states that this line at the polyclinic is held by 16 soldiers in a shift, sufficiently speaks of the length of the line.

422. The indictment claims, in count 17., that Vinko Martinović commanded on the part of the front line in Bulevar, but does not specify the size of that part and the precise position, which is singularly important from the standpoint of the defence, lest Vinko Martinović should be charged with other events from Bulevar.

423. Apart from the positions that this unit held at the polyclinic, there was also the command post in Kalemova street, which the defence does not dispute.

424. Another issue, related to the responsibility zone of this unit, concerns the period in which this unit was in those positions, and whether it went on missions outside that area, ie whether Vinko Martinović had command responsibility in any other areas.

425. We consider it indisputable, as the prosecutor has not had any relevant evidence in that respect, and the defence witnesses; soldiers from the unit, detainees and others have unanimously confirmed it, that this unit, from the first day of its existence to the very last, did not have a single mission, nor took part in any operation outside this area.

426. We consider this to be important because the testimonies of the prosecutor’s witnesses pertaining to other parts of Bulevar, Šantićeva street, Aleksić’s house – Zahum , Kantarevec, football ground, or any other location in the city, simply have to be detached from Vinko Martinović and his unit.

427. The locations outside Mostar, in our opinion, need not even be mentioned, as it is obvious that Vinko Martinović and his unit never were there, and if a soldier, member of this unit, did found himself in a situation outside Mostar, that was not in the course of his membership of the unit, nor was there any knowledge of that in the unit, nor did Vinko Martinović have anything to do with that.

428. The mention of soldier Ernest Takač in some incidents in Ljubuški cannot pertain to the indictment against Vinko Martinović because, even if Ernest Takač was in those situations, that was without the knowledge, control and responsibility of his commander.

429. The question of the date when this unit was formed is also closely related to the period when the unit held the line at the polyclinic.

430. The date this unit was formed is, in the opinion of the defence, important, because, in the indictment, Vinko Martinović has been charged with participation in the persecution of 9.5.1993. in the capacity of the commander of a unit.

431. The defence has proved, through witnesses, members and founders of the unit, as well as the witnesses of the events of 9.5.1993., that this unit did not exist on 9.5.1993. and that Vinko Martinović did not have a unit, and that he was not a commander to anyone on that day, so he cannot be charged in that capacity with anything of 9.5.1993. which would be based on the principle of the responsibility of superior authority.

432. According to the testimonies of witnesses (MM, MN, MQ, ML) fighting at Bulevar began on 9.5.1993., and Vinko Martinović, with a group of his neighbours and friends, took part in the fighting around the polyclinic on that day, and assumed positions. The building of the polyclinic itself, according to the testimony of witness (MS, testimony of 6 September 2002) was to be taken on 10.9.1993.

433. These witnesses (MM, MN, MQ)  also claim that, in the days after 9 May 1993, they held the positions around the polyclinic as and informal group of volunteers, without any organizational structure. They were not a unit, they did not have a commander, they were not linked and organized with other units, they did not have any logistics, they did not have the name of the unit, etc.

434. It was only some ten days after that, in mid May 1993, that they named their unit Mrmak, decided that Vinko Martinović should command them, and only when, on the city level, the confrontation line was organized and the command established over units and volunteer groups which held the positions, did they become a unit in a formal sense. They later changed the name into Vinko Škrobo, and came under command of the defence of the city of Mostar, from where they received order, which they reported to and required logistics from.

435. Vinko Martinović became the commander of the unit then. The unit numbered some 30 – 50 men, depending on the circumstances, the members of the unit were mostly the people from the immediate neighbourhood of the polyclinic, who found themselves at that part of the confrontation line defending their homes and families, who had known each other and had only one common goal; not to let the enemy to break through across Bulevar, as otherwise their homes and the lives of their families would have been jeopardized. (Testimonies of wittnesses MM, MN, MQ)

436. What ranks did their commander hold? A soldier, which can be seen from his military ID, defence exhibit DD2/23, and the testimonies of his soldiers. (Testimonies of wittnesses MM, MN, MT, MQ)

437. Vinko Martinović was a simple soldier, as were his fellow combatants, he was the commander of the smallest military unit in Mostar, held a smallest portion of the line on a strategically important place on Bulevar, and it was so from the beginning to the end of the conflict which is the object of this indictment.

438. ATG Mrmak, ie Vinko Škrobo, was no special unit with special tasks, or specially trained and armed soldiers, nor did it take part in any special operation.

439. That was a common unit, no different from other units both sides of the confrontation line; it was a unit with only one mission – to preserve the line, and it accomplished that task successfully, having preserved its portion of the line from the enemy breaking through their lines. And that is all. (Testimonies of the witnesses soldiers, detainees, Muslim neighbours, etc MM, MN, MT, MQ, MI, MH, MG)

440. There is no relevant evidence in the prosecutor’s case which would confirm anything else. There is not any information, in the intimidating documentation of the prosecutor, which would speak of some orders that Vinko Martinović received or issued, of any operations or engagement of a special character, which would render him and his unit any different from the other units along the lines.

441. Vinko Martinović was nevertheless chosen to be indicted, because he, as a commander, was better known than others, and because, as a person without any political or military protectors, he was the most convenient for the extradition to the international tribunal.

442. Vinko Martinović became known as a commander in Mostar at the time of the conflict with Serbs, when the Mrmak, or Vinko Škrobo, unit did not even exist.

443. He became known for having stood up, among the first, in the defence of the city against Serbian aggression. He was the HOS commander for Mostar, a volunteer unit with an equal number of Muslims and Croats. He became famous for his personal courage, and contributed significantly, together with his unit, towards the liberation of Mostar from Serbian aggression. Evidence: the testimonies of prosecution and defence witnesses (MB, MC, MD, MH, MV).

444. That fame cost him dearly later on, as others began to hide behind his name, they used his name and the name of his unit in the course of criminal activities, believing that, due to his personal authority, no one will check the real identity of the perpetrators of those acts (Evidence: P 626)

445. So, as it usually happens, at one moment, his own popularity turned against him with a change of war circumstances. He could not fight those lies about him, which were spread via rumours, supported through media, and found their place in this indictment with the help of secret services, Bosnian and Croat.

446. What are the claims of the defence, ie that the rumours about Vinko M. have wormed their way into this indictment through secret services, based on?

447. Let us recall some evidence presented in the course of this trial. The prosecutor’s documents P-823, P-826, the testimonies of the witnesses MV, Jadranko Martinović.

448. Upon the analysis of these evidence and surveying the totality of this procedure, from the arrest of V. Martinović in Republic of Croatia to this day, we can clearly see the scenario by which Vinko Martinović has been sacrifice to this court.

449. Almost six years ago Vinko Martinović was arrest and trailed in Zagreb, RH for a crime allegedly committed in Mostar, Bosnia and Herzegovinia. The victim was a BH citizen, the accused Vinko Martinović is also a citizen of BH, the other accused is also a BH citizen, who was arrested in BH and illegally transferred by the police to a detention in RH. Vinko Martinović was trailed in RH for a crime from BH jurisdiction without anyone ever contacting BH justice authorities, nor does any court case exist in BH concerning that criminal act. Vinko Martinović’s extradition to the Hague was being prepared, because everything was happening at the time of severe international pressure upon RH with the aim to resolve the situation in Mostar, which was then complicated due to the discontent with the work of the international representatives.

450. That this is correct can be seen from a transcript from the conversation on president Tuđman and his associates, published in the Croatian press, which the defence could never obtain despite addressing Croatian authorities and the Office for the co-operation with the Hague tribunal, even though the same bodies of authority had supplied the prosecutor with a huge number of such transcripts.

451. However, this trial in Zagreb, against Vinko Martinović, was never completed, the judgement was cancelled, and Vinko Martinović volunteered to be extradited to the Hague tribunal in the hope he would have a fair trial here.

452. Croatian secret services only supplied the prosecutor with various compromising documents, which could be used for the purposes of the indictment, selecting the documents and supplying unauthorized, unverified and false information, with the aim to conceal the real culprits and focus the attention onto Vinko Martinović.

453. The prosecutor has summoned his investigators as witnesses with respect to the credibility of these documents, but not the authors of the information and document.

454. Bosnian secret service, principally AID, took care of the witnesses and other necessary evidence. How?

455. Almost all the prosecutor’s first witnesses gave their first statements to the members of secret police AID, which, as an exclusively Bosniak component, had a clear goal: creating the picture and evidence of the Croats’ crimes exclusively, ignoring the objective state of affairs.

456. These original statements made in AID are very significant, because the prosecution investigators worked on the basis of them, and took statements from the witnesses having drawn information from the statements supplied to them by AID. After that, the witnesses were summoned to the court, again with respect to the circumstances from the statements given to AID and the prosecution investigator.

457. Therein lies the significance of AID’s service – a biased, deeply compromised, and because of that recently abolished secret service had been servicing the prosecutor all the time with information and evidence which are the foundation of this indictment. The opportunities for manipulation and planting of information and evidence by AID are practically limitless.

458. If we stop at the statements taken by AID, which were the basis for further testifying, we shall see that those statements were taken in such a way that the witnesses did not even know what services they were giving statements to and for what purpose, that their statements in some parts have been totally inaccurately entered, that the witnesses have not said certain things at all from the statement, that some statements were signed by entirely different signatures, that some witnesses have never read what was written in the statements.                             

459. That was said to us by prosecution witnesses themselves. (Evidence: testimonies of witnesses AF  T.15997-15998)

460. After that, after AID supplied the statements taken in such a way to the prosecutor, at the stage when the prosecutor needs the same witnesses in order for the prosecutor’s investigators to interview them, it is again AID that brings these witnesses to the prosecutor’s investigators for interview. (witnesses have spoken about that – and we understood as much from the prosecutor’s investigator Apolonia Bos, T. 16170-16172)

461. This was an opportunity that AID was sure to take to explain to those witnesses that the purpose of their interview with the prosecutor was to repeat the statement given to AID, and the mere presence of AID representative when bringing the witness is a sufficient pressure on the witness, as no one wants to have problems with secret police.

462. Bringing witness to the court is the next stage, which again goes through AID, and the witness is again in the position of the police service knowing about his testifying.

463. The only reason that AID is an object of this defence’s interest is that we are of the opinion that this indictment against Vinko Martinović is based on the information obtained from that service, as well as from the witnesses controlled and selected by that service. Hence the claim that Bosnian secret services, together with Croation ones, and perhaps even in accord with each other, have selected Vinko Martinović to cover the events in Mostar he had no connection with. 

464. From the standpoint of the defence, this debate on AID is especially significant in the context of the evidence presented in the prosecutor’s case and the credibility of the prosecution witnesses. 

465. The defence does no want to allow the prosecutor’s words - that he turned to the authorities of BH for certain information and the evidence presented before this court, for contacts with the witnesses etc - to remain on the record of this court, and thus to give full legitimacy to his sources and evidence.

466. The defence wishes to clearly point out that behind the phrase “authorities and bodies of Bosnia and Herzegovinia” hides the compromised Bosnian secret police, which has goals and methods that have to be subjected to the strictest control of this court.

467. This claim of the defence is hardly a mattrer of a dispute at all, since the prosecutor himself said, and that was also confirmed by his witnesses and investigator Apolonia Bos, that the term “Bosnian authorities” almost always means AID (Apolonia Bos  T. 16172).

468. Moreover, if we are to discuss the credibility of the prosecutor’s witnesses, it is clear that he relied on the witnesses who either reside abroad, or are soldiers, foreign mercenaries, or persons contacted in prison, or witnesses who are in active service of the military or other government services of BH, and on witnesses who live in eastern Mostar. In other words, those are all witnesses who are under control of that same AID, which can significantly affect their personal existence at any moment, especially in the prevailing conditions of the BH state as it is today.

469. With respect to the prosecutor’s witnesses who come from abroad, the question has remained open from the testimony of the prosecutor’s investigator Apolonia Bos, ie For which of the witnesses has the transfer to a third country been arranged on the grounds of the witness’ testifying in the Hague. This witness has only said that that practice exists, and that she talked to one of the witnesses about that, but a bitter taste has nonetheless remained after learning that a number of witnesses’ testimonies may have been rewarded with solving a witness’ existential problems abroad (Apolonia Bos  T. 16209-16211).

470. The defence wants to energetically emphasize to the court that we do not consider such testimonies to be a free account of the truth, but a sort of a pressure on a witness, who needs to justify what he got by his testimony, which has to be in favour of the prosecution.

471. We are not saying anything here about the prosecutor, nor that his conduct is not bona fidae, but we do speak of the position of the prosecution witnesses, who have been pressured and controlled in various ways, by means of the methods in which they have been selected and brought before the court, to testify against the accused.

472. That has resulted in numerous testimonies that the prosecutor relies on, which represent second-hand testimonies, where witnesses, wishing to prove their loyalty to the party that brought them before this court, retell the events about which they themselves have heard second or third-hand, spreading gossips they have never verified, mixing up dates and events, persons and units, but the prosecutor then invokes them as numerous testimonies testifying about the same thing.

473. The defence wishes to indicate its position to the court: that in the war circumstances second-hand testimonies have to be evaluated cautiously, as those are stories that occur in a time well-disposed toward exaggerating and dramatizing information, time when information cannot be verified or people do not want to verify them, when false information are deliberately put into circulation, when there is an informational warfare.

474. We furthermore believe that a decision of the court cannot be based on second-hand 

testimonies, obtained in this way, especially testimonies that cannot be verified as they do not contain the information on the source of information, the date, the place of the event, the persons who were present, etc.

475. For illustration, here are just some of the examples of the claims stated so far.

476. For instance, with respect to the statements taken in AID. In his testimony, when he is shown the statements he had given to AID, witness AF says (T 15997-15998):

“maybe they put the statements at some later stage on much later even, because the way they took these statements, they only signed out several details, wrote them down on a separate sheet of paper and then had them typed later on. But this was not typed in my presence, typewritten in my presence. I was only called later to sign these statements, that I had never had a chance to read this statement, so I had no means to monitor what they actually wrote down. As far as this statement is concerned, they only took several details from me, wrote them down on just a common piece of paper, and then after a month, or more, I was called to sign these statement. But I had never ever read them.”

477. This is a typical example how the statements were taken by AID, statements that have been the foundation of the indictment and the testimonies. 

478. Other prosecutor’s witnesses have also spoken about that in the same, or similar way, eg. Ekrem Lulić who denied his signature on the statement and gave his authentic signature to the court, and it was completely different from the one on the statement (Ekrem Lulić, testimony of 24 July 2001).

479. A drastic example of the combination of the AID methods and uncritical admission of evidence and information by the prosecutor’s investigators could be seen in the rebuttal case, when the prosecutor’s investigator Apolonia Bos testified with respect to the circumstance of credibility of the source and identification of the so called wooden riffles.

480. It is clear from this evidence that the source that the investigator was supposed to make credible, is a person who had been brought to the investigator by AID, and for whom she has no credible information. Who is he? What does he do? How can his credibility be verified? Etc. (Apolonia Bos  T. 16179-16185)

481. AID brought an unknown man to the prosecutor’s investigator, a man who claims something, and allegedly is in possession of some evidence, the investigator takes that for granted, not even basic verifications of identity and data are performed, and she comes to the court to testify that the person she talked to is a credible source of some evidence.

482. If an AID officer had come himself and directly told us about the credibility of that source and evidence, even such testimony would have been more credible than this.

483. There has already been some talk about the unacceptability of this particular evidence and testimony, so we state it here only as an illustration of the methods by which it has been attempted to lend credibility to some evidence.

484. For an illustration of the claims concerning the way in which Croatian secret services supplied evidence for the indictment against Vinko Martinović, let us look at a couple of the prosecutor’s documents.

The first one is P 823 – a document from SIS, a security informational service – a Croat secret police in the Ministry of Defence of the BH Federatio. The document is dated 13.3.1997, ie immediately prior to the arrest of Vinko Martinović.

485. 
Among the rest, it is stated in that document that a Croatian general, who testified under pseudonym NO before this court, said that only then did the conditions exist for Vinko Martinović’s sentencing, as confessions had been forced from some, and that no evidence had existed until then of any of the acts, ie crimes, of Štela and the “company”.

486. The prosecutor’s document P.826 deals with the detaining and informative interview with Zlatko Glibo, and this document is from the same time as the previous one, it is dated 21.4.1997. The author is the department of intelligence-security affairs, also of Croatian secret police service in the Ministry of Defence of BH Federation.

487. It is related in this document how Zlatko Glibo was arrested and detained for eight days in a police station in Mostar without any document pertaining to that. It is stated that, at that time, police officers beat Zlatko Glibo questioning him about Štela and persons connected with Štela, threatening to beat him up as they had a certain Jurić. They also threatened his family. While they were at that, the policemen kept telling Glibo that Štela and Tuta confessed everything, etc.

488.
 By these illustrations the defence wishes to indicate to the court how, in a simple way, by means of police methods and uncritical admission of evidence planted by the police, an indictment can be brought against any HVO soldiers, or a commander in Mostar.

489. 
In the same way, it is possible to issue an indictment against the soldiers and commanders of BH Army from eastern Mostar.

490.
 It only takes a little police control over a witness, in order to maintain the original police statements before the court. And that police control is easy to establish, since all the witnesses coming from BH have grown up with a fear of a secret police, and they know only to well that it is not wise to run afoul of them.

491.   Witness MV, operative officer of the police service in Mostar, said before this court, insomuch as the official secret allowed him, that all police services make use of planting documents and compromising persons for their purposes, and that in the case of preparation of evidence against Vinko Martinović there had been some illegal doings, as well as use of force towards persons giving statements and information.

 FINAL CONSIDERATIONS

492.
If we look at the indictment against Vinko Martinović from another angle, in the light of the above said, and sum up the evidence procedure, we can conclude that this same indictment can be issued against any commander of any unit in the confrontation lines in Mostar, and it can serve as a template for the indictment against any BH Army commander on the other side, should such accusations occur one day.

493.   Why does the defence claim that? Because we are of the opinion that any soldier in Mostar can be charged with persecutions, as the charge was qualified in this indictment. Because  there is simply no evidence of Vinko Martinović’s participation in a systematic persecutions as a part of international conflict that was allegedly on in Mostar between Republic of Croatia and Bosnia and Herzegovina.


494.  Vinko Martinović fights in front of the house he was born in, tighter with his neighbours, agains the enemy that attacks his home and the homes of his neighbours.

495.
In 1992 his enemy is the Serbs. In 1993, his enemy is the Muslims.

496. There is no indictment for the conflict with the Serbs. There is no persecutions of the Serbs, although there are not any Serbs in Mostar any more.

497. 
The Indictment exists for the persecutions of Muslims, because now Vinko Martinović becomes an aggressor, because now, according to the indictment, an instrument of the aggression of RH, even though he is still in front of his house, in the same military position, and on the same military mission, with the same motives – to defend his home from the enemy whatever their name might be.

498. 
Vinko Martinović is not to blame for Croats and Muslims becoming enemies. He had been friends with Muslims – those had been his brothers in arms.

499. 
He learned from the media, as did the other citizens of Mostar, that Croats and Muslims are becoming enemies, bid farewell to his Muslim soldiers and fellow combatants, when his HOS unit was disbanded, bid them farewell knowing that they were now leaving, with their weapons, to the other bank of Neretva to shoot at him. His Muslim comrades also knew that Vinko Martinovć remained on his side of Neretva to shoot them the following day. Common soldiers could not alter that. They had no say in that.

500. 
The thesis is unacceptable that V. Martinović was a participant of an international conflict, that he was aware of that, that he was an executor of some Croatian grand master-plan, which had been drawn-up in Zagreb, in a secret meetings of high political and military circles. Even if there had been such a plan, Vinko Martinović did not know about it. He first read about it in his indictment.

501. 
Vinko Martinović does not participate in an international conflict, does not participate in systematic persecutions, in population transfers, he does not plan, nor does he aid and abet grand master-plans.

502. 
There is no evidence to prove that beyond a reasonable doubt.

503. 
With respect to count 1 of the indictment, another significant episode has been omitted in the course of evidence procedure, which has to do with another significant factor directly reflecting on the persecutions of the population, population transfers, and the so called ethnic cleansing.

504. 
That factor is the role of the international community, which, by its non-interference at the time of Serbian aggression and the decision to prohibit the armament of Croats and Muslims, clearly indicated to the Serbs that they could continue with ethnic cleansing, and thus opened the door wide to that unstoppable process.

505.
The role of Republic of Croatia has been put under a great magnifying glass in the course of the evidence procedure, but the international community has been protected by the halo of infallibility. 

506. 
There was a greater awareness of the existence of the plans for ethnic cleansing in the minds of UNPROFOR soldiers, then in the minds of Vinko Martinović and his soldiers.

507. 
With respect to the count 1 of the Indictment, it is the opinion of the defence that the Prosecutor has failed to prove the charge beyond all reasonable doubt. 
508.
With respect to the counts 2 – 8 of this indictment, it is the position of the defence that those have not been proved beyond all reasonable doubt. In these counts, the first hand witnesses, particularly with respect to the wooden riffles, lacked credibility, they were in contradiction with one another, they had different recollections of the time and place of the events, they were illogical regarding the purpose of a human shield, untrue with respect to the existence and identification of the wooden riffle. They conveyed a widely spread story, which did not happen in Vinko Škrobo unit.

· The other witnesses with respect to human shields are second-hand witnesses, without a concrete knowledge of the events, which were internally contradictory and refuting one another, they conveyed the rumours of the events that had happened on other parts of the confrontation line, if they had happened at all.

· The subsequent evidence from this procedure – a wooden riffle – is absolutely unacceptable evidence, bearing in mind its source and identification.

509. 
Counts 9-12, torture and wilfully causing great suffering – it is the position of the defence that those have not been proved beyond all reasonable doubt. 

            With respect to these counts of the indictment, mostly second-hand witnesses testified, these testimonies are unacceptable and cannot be verified, there is no data on the victims, time and place of commission, several events have been mixed into one, the same events have been retold as several other events, etc.

These evidence are in complete contradiction with the defence evidence, and are mutually rebutting.

510. 
Counts 13-17, charges for the murder of Nenad Haramandić or cruel treatment. It is the position of the defence that those have not been proved beyond all reasonable doubt. 

            There is no evidence for murder, and no evidence has been presented with respect to that circumstance.

-    The only direct witness with respect to cruel treatment was a witness who has been disqualified as credible witness by expert psychiatrist due to the nature of the mental disease he suffers from.

· The identification of the body of Nenad Haramandić – the forensic testimony has been disputed and the identification qualified as very controversial.

-     The testimonies of the prosecution witnesses are contradictory in their important parts.

-   The prosecutor’s documents on the movements and the fate of Nenad Haramandić reveal that he was last sent to work to the unit which was not under the command of Vinko Martinović, and that he escaped from there. 

511.
Counts 19 – 21, forcible transfer of population and plunder of public and private property. It is the position of the defence that these have not been proved beyond a reasonable doubt.

There are no relevant testimony in regard of these counts.

512.
What else is the position of the defence on the indictment against V. Martinović? What is the position of V. Martinović himself?

513.
Vinko Martinović has voluntarily come before this court, pleaded not guilty on all counts of the indictment. After the completion of evidence procedure he maintains his position.

514.
The defence of Vinko Martinović has been presented by immediate eye-witnesses and participants of the events from the indictment, relating their personal, first-hand experiences.

515.
With respect to the persecutions, it was Martinović’s Muslim neighbours who have testified, who were subjected to persecution, and V. Martinović saved and protected them, by his strength and authority, and helped as much as circumstances allowed. There is no room for discrimination on religious and ethnic grounds in their testimonies, V. Martinović’s attitude towards Muslims was the same as towards Croats. These witnesses have spoken about numerous instances when Štela’s name was abused, and used to depict him as a persecutor of Muslims. Him who hid muslim family in his basement.

516.
Detained Muslims have testified with respect to the position of war detainees. They have testified that they were fine at Štela’s, that he helped them, and that they begged to stay with him in order not to go to other units. They have testified as defence witnesses because they felt obliged to tell the truth about the help he gave them.

517.
There were many other Muslim neighbours who wanted to come before this court and say how VM helped them personally in that war year of 1993, but for safety reasons, ie fear of the reaction of Muslim-Bosniak environment where they live and the police services there, they were afraid to come before this court.

518. If we are to take into consideration all the presented evidence of the prosecution and of the defence with respect to all counts of the indictment, it is the position of the defence that not a single count from the indictment has been proved by the prosecutor  beyond all reasonable doubt. On that basis, the defence proposes that the Trial Chamber acquit Vinko Martinović on all counts of the indictment, and release him from detention.

Branko Šerić

Želimir Par

Counsel for the Accused Vinko Martinović

Zagreb, 18 November 2002
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