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The Trial Chamber I of the Tribunal, on 5 December 2003 rendered a Judgment and Opinion in the case the Prosecutor versus General Galic, Case No. IT-98-29-T. On 4 May 2004 the Defence, in accordance with Rule 108 of the Rules of Procedure and Evidence and the Decision of the Pre-trial Judge Florence Ndepele Mwachande Mumba, of 22 December 2003, filed a Notice of Appeal.

In accordance with the provisions of Article 25 of the Statute and Rule 111 of the Rules of Procedure and Evidence, the Defence hereby files the following

APPELLANT’S BRIEF

Introduction

1. On 24 April 1998 Judge Cassese confirmed the Indictment against General Stanislav Galic and General Dragomir Milosevic, and ordered the Indictment and the relevant materials to remain undisclosed until such time when General Galic and General Milosevic are apprehended. On 15 March 1999 Judge Cassese allowed the Prosecution to file an amended Indictment for Stanislav Galic alone, and on 17 March 1999 ruled the Order for Non- Disclosure of 24 April 1998 to remain in force. 

2. General Stanislav Galic was apprehended, in the most brutal manner, on 20 December 1999 in Banja Luka, and transferred to the UN Detention Unit in The Hague. 

3. On 29 December 1999 General Galic pleaded not guilty on all the charges of the Indictment. 

4. The Indictment charged General Stanislav Galic with seven counts of crimes under Article 3 and Article 5 of the Statute, and on the grounds of individual and command responsibility under Article 7 (1) and 7 (3) of the Statute.

5. The trial lasted 223 working days, 127 days for the case of the Prosecution’s case, and 96 days for the Defence’s case.

6. The Defence, on 2 September 2002 filed a motion for entry of acquittal of the accused upon termination of the Prosecution’s case.

7. The Trial Chamber, on 3 October 2002 rendered a Judgment of Acquittal of the Accused, establishing that the Prosecutor had failed to prove the sniping incidents listed under number 7, 12 and 19 of Schedule I to the Indictment.

8. The Defence requested the right for General Galic to testify, if he should so decide, at the end of the trial. The Trial Chamber rendered an oral decision, on 22 January 2003, ordering that if the accused should decide to testify he should testify before the Defence calls its expert witnesses. The Defence moved to be granted the right to appeal, and on 4 February 2003 the Trial Chamber refused the request of the Defence. The accused did not testify. 

9. On 2 April 2003 the Trial Chamber passed a Decision granting the Prosecution the right to introduce one witness in the rebuttal. 

10. On 2 April 2003 the motion of the Defence for presentation of evidence in the rejoinder was rejected.

11. On 4 February 2004 the Trial Chamber decided not to organise any travel to  Sarajevo.

12. On 23 January 2003 the Defence filed a motion for the disqualification of Judge Orie. 

13. On 3 February 2003 Judge Liu Daqun rejected the motion of the Defence. The Defence requested the right to appeal and in the meantime filed a motion with the Appeals Chamber for suspension of the proceedings on 5 March 2003. On 13 March 2003 the Trial Chamber rendered a decision to submit the motion to the Bureau. On 28 March 2003 the Bureau passed a decision rejecting the motion. On 1 April 2003 the Trial Chamber rejected the motion for suspension of the proceedings. On 3 April 2003 the Defence requested the right to appeal against the decision rendered by Judge Liu Daqun. On 10 April 2003 the Trial Chamber ruled that it was not within its jurisdiction to decide on this motion of the Defence. 

14. The Defence filed its Final Defence Brief on 22 April 2003. 

15. The Prosecution filed its Final Prosecution Brief designated confidential on 23 April 2003, and the public version was filed on 29 April 2003.  

16. Closing arguments were presented from 6 to 9 May 2003. 

17. On 1 October 2003 the Trial Chamber ordered the parties to decide on the lately disclosed material by the Prosecution in August 2003 and on 18 November 2003, and     admitted only one document for limited purposes only. 

18. On 5 December 2003 the Trial Chamber pronounced its Judgment and Opinion.

19. On 4 May 2004 the Defence filed its Notice of Appeal on the following grounds:

I. Error on a question of law invalidating the Decision 

II. Error of fact which has occasioned a miscarriage of justice

               I.
ERROR IN LAW

           INVALIDATING THE JUDGMENT

First Ground of Appeal

a) Erroneous decision of the Trial Chamber in connection with

the testimony of General Galic
20. The Trial Chamber rendered a decision on 22 January 2003, announced orally and recorded in the Transcript
, regarding a possible testimony of General Galic as witness, ruling that if such were the case, General Galic should be heard before the hearing of the expert witnesses for the Defence. The Defence submits that the Trial Chamber, notwithstanding Rule 90 (F)
, has no authority to order when the accused shall testify. The Defence upholds that the accused has the right to testify in accordance with Rule 85 (C), at any time during the trial, (more particularly during the Defence’s case), and that it is the accused fundamental right to present facts and arguments actually relevant for all the presented evidence and to speak about all the evidence . The right of the accused to testify can not be limited, as this would limit his right to defend himself during the trial, one of the fundamental rights of the accused.
 In the opinion of the Defence, the Trial Chamber in passing the above Decision, had in fact deprived the accused of his right to testify, thus to defend himself, invalidating the right of the accused to a fair trial prescribed in Article 21 of the Statute.

b) Erroneous decision on the right to an interlocutory appeal
21. The Defence requested the right to appeal on 24 January 2003 on the above stated Decision, but the Trial Chamber rejected this request of the Defence in a Decision rendered on 4 February 2003. The Defence submits that the right of an accused to testify can not be limited by such a decision of a Trial Chamber. The Defence is of the opinion  that it would have been significant for the further practice of the Tribunal to have this matter debated in the interlocutory appeal procedure. The Defence finds that the Trial Chamber erred in refusing to grant the right to an interlocutory appeal, and since this matter remained contestable, the same should be debated in the appeals procedure on the Judgment and Opinion. In the light of the above-stated error in law, the Defence respectfully requests the Appeals Chamber to reverse in full the contested Judgment.  

Second Ground of Appeal

Trial proceedings presided by a judge whose withdrawal was requested
Request for Disqualification
22. The Defence has on 24 January 2003 filed a motion for the disqualification of Judge Orie on the ground of Judge Orie’s participation in the decision rendered in the case of Prosecution versus Ratko Mladic. This decision confirmed an amended indictment encompassing General Galic within the joint criminal enterprise in the crime of genocide. The Bureau in its decision rendered on 28 March 2003 rejected the request. On 3 April 2003 the Defence requested from the Trial Chamber to be granted the right to appeal. The Trial Chamber in its decision of 10 April 2003 ruled that it had no jurisdiction on the matter. 

23. The procedure for requesting the disqualification of a judge is neither fully nor correctly regulated by the Rules of Procedure and Evidence. Every decision ruling on a request for disqualification of a judge should be submitted to the control of a higher authority. Since it is the Bureau which passed this decision de novo
, the right to a second level authority has been violated and that this matter must be deliberated together with Appellants Brief.

24. The accused has the right to contest the impartiality of those who are judging him. The opinion of the Bureau, finding it unreasonable to bring in doubt a judge, who is a professional and capable, while rendering judgment, to eliminate from his mind all evidence except evidence presented at the trial
, and that a reasonable observer could not nurture a reasonable fear of bias of Judge Orie during the trial of General Galic,
 is not acceptable in view of the above-mentioned arguments. The procedure for the disqualification lasted over two months during which time Judge Orie presided over the Trial Chamber, although in many legal systems a judge, whose withdrawal is requested, has an obligation to suspend his work on the relevant case
 until the effective completion of the disqualification procedure. The dismissal of the request for disqualification, in practical terms, and the decision passed with no right to appeal, occasioned a breach of law rendering the contested Judgment invalid, thus the Defence respectfully requests the Appeals Chamber to reverse the pronounced Judgment in total.    

Third Ground of Appeal

Decision of the Trial Chamber not to travel to Sarajevo

25. The Trial Chamber, after having on several occasions examined the views of the 

             Prosecution and the Defence on the need to travel and visit the relevant sites and places where the alleged incidents had taken place, passed a decision rejecting the Prosecutor’s request to travel to Sarajevo.

26. The Trial Chamber finds that this decision neither  undermines the fundamental  rights of the accused nor brings in question the capability of the Trial Chamber to rule in this case.
 The Defence submits that the Trial Chamber, certainly had the right pass a decision and the act of passing the decision in the procedural sense is not contested. Such stand of the Defence is the reason why the Defence did not request leave to appeal, pursuant to Rule 73(B) of the Rules of Procedure and Evidence. The Defence maintains, however, that the later developments at the trial demonstrated that the decision was erroneous and had served to support the acceptance of the Prosecution’s allegations, although such allegations were not proved, having thus obstructed the principle of the right to a fair trial to be exercised

27. The Trial Chamber offers an erroneous assumption that it was not possible to safely execute the visit to the “crime scene” in the presence of General Galic, as it would not have been possible to secure safety of General Galic, or that of the parties and the escorted auxiliary staff.
 When placing at the forefront the safety of the accused, of the parties and auxiliary escort personnel prior to the need of establishing the truth, the Trial Chamber erroneously applied law, leading to the erroneous finding of facts and invalidating the judgment, as nothing is more important than the truth.  Certainly, the Trial Chamber was capable of providing conditions leading to complete safety of General Galic and all the participants in the procedure, as the Tribunal has at its disposal substantial means and all the necessary facilities offering due protection at any moment and at any place. 

28. The Trial Chamber also erroneously finds that the evidence established in the form of witness testimonies, video recordings or sketches and photographs, were sufficient to “form the picture of the terrain”. The Defence submits that the picture as well as the perception of the terrain, when speaking of the position of Sarajevo and especially the locations where the alleged incidents had taken place, can be formed only when the said locations are visited and a complete situation assessed on the spot.
 The analysis of evidence accepted by the Trial Chamber with respect to the various scheduled incidents, will prove that the Trial Chamber was inconsistent, in evaluating the evidence, especially in determining whether it was possible, under such circumstances, to carry out deliberate targeting of victims
, i.e. whether any observation of the victim under such circumstances was at all possible. The Trial Chamber, having refused the motion to travel to the locations of the alleged incidents, has missed a reliable way of establishing beyond any reasonable doubt the relevant facts important for its decision, having thus occasioned the rendering of an irregular judgment, which should be reversed in full. 

Fourth Ground of Appeal

Belated disclosure of exculpatory material 
29. The Prosecution, upon presentation of evidence, disclosed to the Defence material, in accordance with Rule 68 of the Rules of Procedure and Evidence, which has or had the character of exculpatory material. The Defence in its response indicated that the material was significant and could be treated as exculpatory material, and had the Prosecution disclosed the material in due time, not belatedly, the Defence could have taken a different direction in establishing evidence for the defence of the accused. 

30. In August and on 18 November 2003 the Prosecution disclosed additional material in accordance with Rule 68.The Defence did not have time to argue the said material. Thus the Trial Chamber did not decide on this material, and the Defence finds this to be incorrect procedure. The Prosecution did not offer convincing reasons for its belated disclosure of evidence and thus the defence for General Galic was brought in the position to be unable to prepare the defence and conduct it in the manner guaranteeing a fair trial to General Galic. Disclosure of material at a later date, as done by the Prosecution, was not concordant with the provisions of the Rules of Procedure and Evidence, having significantly reduced the efficiency of the Defence, rendering the trial procedure invalid, and thus the Judgment pronounced against the accused as well. 

Fifth Ground of Appeal

Excessive charges – new qualification

31. In Count 1 of the Indictment General Galic is charged with the crime of Infliction of Terror.
 The Majority of the Trial Chamber pronounced General Galic guilty of the crime allegedly charged in Count 1 of the Indictment, pursuant to Article 7(1) of the Statute.
 It is clear that there is an obvious contradiction between the charges and the disposition of the Judgment in respect to Count 1 of the Indictment, pronouncing General Galic guilty.
 In the majority of the legal systems a trial chamber is bound by the charges stated in the indictment. The Trial Chamber has no power to change the description of the criminal acts charged against the accused.
 
32. Before this Tribunal, the amendment of an indictment may be done in accordance with Rule 50 of the Rules of Procedure and Evidence, yet only at the Prosecutor’s request. The Prosecution did not request any amendment to the Indictment prior to the commencement of the trial and the trial was conducted according to the originally filed (and confirmed) Indictment.
 However, the crime finally admitted by the Majority does simply not match with the crime stated by the Prosecution (as confirmed by a judge). The Majority has finally considered and admitted an offence of which the Accused was never charged with; the offence, it seems, of having had the intent of spreading terror upon the civilian population.

33. The Accused must be placed in the position to rely upon such definition and statements of the Prosecutor. Once, on the basis of the Indictment formally confirmed, the Trial has started, witnesses have been heard etc, no authority whatsoever, no judges have the faculty to, de jure or even de facto, practically modify the terms of an Indictment, i.e. the nature and /or the elements of a crime, and this specifically not ad favorem Accusatoris .In the present case, re-qualifying the offence (in order to make the facts allegedly fit with an alleged crime) after the closing of the whole case, i.e. after the Defence had many motives to conclude that no Infliction of Terror and no crime of Terror was proved, is contrary to both Statute and Rules.

34. From a subjective point of view, it seems perfectly clear that a criminal procedure must also abide by the bona fide principle. In other words since two official authorities or bodies of the ICTY, the Prosecutor and the reviewing judge, had clearly stated that a specific offence (in casu, the offence corresponding to Count 1) was defined by the actual “infliction” of terror, and that, consequently, the accused would be judged on that basis, there was no possibility, (moreover after the closing of the case and without testimony of the accused), to substantially (if not radically) modify the nature of the alleged offence, thus the constitutive facts which had to be proven.

35. Very respectfully the Accused submits that he was finally sentenced, on count 1, for an offence (one of its constitutive elements being the intent of spreading terror) which was not the one for which he was at trial (one of its constitutive elements being the actual infliction of terror). By doing so, the Majority of the Trial Chamber, in clear violation of their obligation of impartiality, seems to have promoted a totally unknown ad rather new principle of law: the a posteriori et ad favorem Accusatoris definitio.

36. The Majority of the Trial Chamber, therefore, could not de facto amend the Indictment. The a posteriori and de facto amendment of the Indictment has caused the Majority to commit an error in law, rendering the entire Judgment invalid. Then the Judgment should be rescinded.
Sixth Ground of Appeal

Error of law in connection with the criminal charge Attack on Civilians

                    a. Prerequisites of Article 3 of the Statute

37. The Trial Chamber offers its legal perception for the crimes to be adjudicated under Article 3 of the Statute, recalling the stands held by the Appeals Chamber in the Tadic case. 
 The Defence is well versed with the practice of the Tribunal when Article 3 of the Statute is applied, but upholds that this jurisprudence is based on an erroneous interpretation of this Article of the Statute.
According to the UN Secretary General Report 
, covering all aspects of the establishment of the International Tribunal, the Tribunal has ratione materiae jurisdiction for violation of laws and customs of war, pursuant to provisions of The 1907 Hague Convention IV.
  Paragraph 43 of the Report of the UN Secretary General reads as follows:

     “However, the Hague Regulations also recognize that the right of belligerents to   

       conduct warfare is not unlimited and that resort to certain methods of waging war is 

       prohibited under the rules of land warfare.”

38. Mindful of the wording of Article 3 of the Statute
, it is evident that the provisions of this Article may be applied only in cases of unlawful conduct violating international standards prescribed for protection of material goods and assets, but not of physical persons whose integrity is protected under Articles 2, 4, and 5 of the Statute. 

39. The Defence submits that it is not possible to make a connection between the provisions of Article 3 of the Statute and the provisions of the common Article 3 to the Geneva Conventions because the prohibition of certain behaviors, under Geneva Conventions, is stipulated in Article 2 of the Statute, as clearly designated by the title of the Article itself.

40. Mindful of the provisions of Article 1 of the Statute,
 it is evident that the adoption of the Statute clearly designated that only those crimes which are prescribed in the Statute shall be prosecuted, not any other crimes regardless of   the Statute stipulations. Article 2 of the Statute designates crimes for prosecution as “Grave breaches of the Geneva Conventions of 1949”, obviously desirous of limiting applicable violations of the Geneva Conventions to only those breaches which are stipulated in this Article, and in no case other breaches, especially not those breaches which would be connected with some other Statute provisions, thus with Article 3 of the Statute as well.

41. It is obvious, however, that this provision can not apply to those violations which are prescribed under the Geneva Conventions, thus it is definitely impossible to apply the provisions of the Common Article 3 on the basis of Article 3 of the Statute, as erroneously done by the Trial Chamber in the Judgment, on the ground of an erroneously established practice before the Tribunal.

42. The question is raised whether it is at all possible to apply Article 3 of the Statute without determining the nature of the conflict. Namely, if Article 5 of the Statute clearly stipulates that the power of the International Tribunal shall be to prosecute crimes committed according to the stipulations of this Article, when committed in armed conflict, whether international or internal in character, and such an indication is not to be found either in Article 2 or 3 of the Statute, then the question is: could any responsibility be investigated under these two articles of the Statute if the conflict was internal, and whether the Tribunal has power in such a case under provisions of Article 3 of the Statute. 

43. The Defence holds erroneous the legal analysis and the legal perceptions determining the application of Article 3 of the Statute, given in para. 16-34 of the Judgment. It led to the erroneous conclusions of the Trial Chamber in para. 16, 22, 25, 27, and 32 that these requirements, known as the Tadic conditions, were fulfilled.

b. Are there objective and subjective elements

in the criminal act:  Attack on Civilians

44. The Trial Chamber erroneously discusses the presence of subjective and objective elements in the crime of attack on civilians, as described in the Indictment
, and finds that there is no definitive statement of the Tribunal regarding the constitutive elements of this criminal offence.
 The Trial Chamber makes an erroneous conclusion in para. 43 of the Judgment,
 in re-qualifying the Indictment.

45. The Trial Chamber has the obligation to give a clear opinion and stand on all the matters, which are, or may be, of significance for rendering a correct Judgment, but within the bounds of the indictment. The Trial Chamber in para. 41 and 42 of the Judgment discusses the arguments presented in the Judgment.
 The opinion of the Trial Chamber presented in para. 44 of the Judgment is erroneous when stating that targeting of civilians can not be justified by military necessity.

46. The Defence finds unacceptable the Trial Chamber conclusion on page 22 of the Judgment, regarding the presence of intent as a mental element of the alleged crime of attack on civilians, and finds that the Trial Chamber has committed an error in law, rendering the Judgment invalid. 

47. The intent excludes any other mental attitude towards the consequence which is to derive from the action, except the wish to cause the actual consequence. It is not possible to qualify the intent with negligence or some other attitude of the person committing the action.

48. The legal perception of the Trial Chamber is erroneous in para. 50 and 51 on page 21 of the Judgment as it is based on one-sided application of the provisions of the Geneva Conventions, especially Protocol I, and erroneous when taken as ground for the application of Article 3 of the Statute.

49. The conclusion of the Trial Chamber is erroneous when finding that the criminal offence of attack on civilian population is constituted of the elements of offences falling under Article 3 of the Statute, as stated in para. 50 on page 23 of the Judgment.

50. The legal consideration of the Trial Chamber presented in para. 57 on page 23 of the Judgment is erroneous when finding that indiscriminate and disproportionate attacks may qualify as direct attacks against civilians, expressly prohibited by Additional Protocol I to the Geneva conventions.  Indiscriminate and disproportionate attacks can not be qualified as direct attacks, as erroneously concluded by the Trial Chamber. A clear distinction must be made between indiscriminate and disproportionate attacks. 

51. The Defence cannot accept as correct the legal finding of the Trial Chamber expressed in para. 62 of the Judgment on the application of Article 3 of the Statute. Protection of civilians is prescribed before the Tribunal in the provisions of Article 2 of the Statute in connection with breaches of the Geneva Conventions, and Article 5 of the Statute,
 prescribing criminal acts committed during an armed conflict against civilian population.

52. Attacks on civilians cannot be qualified as a criminal act under Article 3 of the Statute on the ground of customary law (or even Treaty law) in order to constitute a separate criminal offence. Attacks on civilians is an expression of general nature designating unlawful action aimed at civilians as a protected category in all conflicts, whether international or internal in character, and as a general notion cannot be incriminated as a distinct criminal offence.

53. Distinct criminal offences must have their own specific character. Their constitutive elements must be clearly established and distinguished:  they can never have elements of a general nature, such as the notion of “an attack on civilians”. If there would exist a criminal offence of “attack on civilians” then the criminal offence of murder (as well as the serious injury to body or health, etc.)  would not exist any more. This offence would consume in itself all the enumerated unlawful conducts.

Seventh Ground of Appeal

Error in law in determining the criminal act

Terror Against the Civilian Population as a Violation

of the Laws or Customs of War

Violation of the Nullum Crimen Sine Lege principle

54. In part VI of the Judgment, "Disposition", The Trial Chamber, Judge Nieto-Navia dissenting (the Majority) has pronounced that: “ Stanislav Galic is found GUILTY on Count 1 of the Indictment, pursuant to Article 7 (1) of the Statute of the Tribunal (...)».

55. The Majority sees General Galic’s guilt on Count 1 of the Indictment as Violations of the Laws or Customs of War (acts of violence the primary purpose of which is to spread terror among the civilian population, as set forth in Article 51 of Additional Protocol I to the Geneva Conventions of 1949) under Article 3 of the Statute of the Tribunal.”

56. The Prosecution stated in Count 1 of the Indictment that, in order for the alleged crime of terror to be materialized, it would have to prove the actual infliction of terror.
 According to the Prosecution, terror had therefore to be spread among the civilian population
 in order to find the Accused guilty of this offence. In addition it was clearly stated and established, during the whole trial, that according to both Prosecution and Tribunal (acting through the reviewing judge) “As an element of the offence of terror (...i)t must (...) be established that terror was in fact caused” 
. The Majority itself states that “ “in addition to proof of actual infliction of terror, the Prosecution requires a causal connection between the first and second elements”
.

57. In order to have the alleged crime of terror duly established, the Prosecution would have to prove, inter alia, the actual infliction of terror. In the instant case, not only was is not proven that terror as such was inflicted upon the civilian population, but it was certainly not proven that General Galic had the intent to commit “acts of violence the primary purpose of which is to spread terror among the civilian population”.

58. The Trial Chamber, once the trial was closed, should have established whether the Prosecutor had proven the presence of the criminal act of terror, as charged in the Indictment, and whether the said criminal offence is prescribed in the international customary law, in order to have grounds for pronouncing General Galic of the said crime.

59. The Appeals Chamber has pronounced
 that, in order for the Tribunal to have jurisdiction under Article 3 of the Statute, the offence must be firmly grounded and established within the international customary law. The Majority erred therefore in considering that “(...) it is not required to pronounce on whether the rule in question is also customary in nature. As sated above, it belongs to “treaty law”. This is enough to fulfil the second Tadic condition as articulated by the Appeals Chamber”.
 Contrarily to what was clearly expressed by the Majority, it was required to examine if the rule in question (the rule allegedly establishing the offence of terror), was customary in nature
 in order to constitute criminal responsibility under Articl3 3 of the Statute. 

60. The Defence submits that the Majority also erred in fact in finding that the 22 May (1992) Agreement was binding on the parties. It mentions  a letter of the IRCC
, dated  12 June 1995 .The Defence, on the contrary, has received from the IRCC a letter, dated 29.08.2003
 where it results that the situation is certainly not that clear. It results from this letter that the IRCC has not in their archives the formal and written acceptances of all the parties, which was a sine qua non condition of the validity of the Agreement.

61. The difficulties encountered by the parties (as well as, it seems, by the Majority) to try to give a univocal definition of the offence were, at least, very clear indicia that there existed, in international law, no such a crime. No doubt that, were the offence of terror effectively criminalized in international law, a clear and generally accepted definition of the offence (as well of its constitutive elements) would have been immediately proposed and given, at least by the Prosecution. Quod non!

62.  The Defence underlines that a Tribunal, more specifically in criminal law, must determine and apply the Law. It must not seek to create it. 
 It is not, with all due respect, a laboratory which would try to create or criminalize offences which, definitely, are or were not criminalized as such in the (international) criminal law at any relevant time. Since the alleged crime of Terror had to be undisputedly criminalized in customary law, in order for the Tribunal to have jurisdiction under Article 3 of the Statute,
 the legal finding of the Majority, according to which a) the rule belongs to the treaty law and b) this is sufficient to fulfil the second of the so-called Tadic conditions, is erroneous.

63. First, and as mentioned above, it was not proven that the 22 May Agreement was legally binding on the four parties. Second, treaty law has to be formally distinguished from customary law. Second, the Treaties as such are binding upon States and not upon individuals. Even if they do refer to certain prohibited behaviours which could also have been formally criminalized, but not necessarily, they are not, as such, criminal codes. The formal prohibition in the treaty law of certain behaviours does certainly not mean that all the prohibited behaviours are or were automatically criminalized. The following ad absurdum reasoning shall clearly demonstrate it. The aim of the Geneva conventions (as well as of the Additional Protocols) clearly is to grant the broadest possible protection to certain categories considered as categories to be protected. Obviously, number as well as categories of prohibited behaviours are larger than those of the crimes which could technically correspond to such prohibited behaviours. If we admit, as the Chamber did, that the Geneva Conventions fully applied to the conflicts in Ex-Yugoslavia, it would have been totally incoherent (even then for other cases before other Chambers) to make any legal distinguo between the two corpus of law...(As a matter of fact, one must recognize that the Majority remained, wrongly but somehow logically constant with its position, since it did not even tried to determine or establish whether the offence of terror was customary in nature).

64. Therefore, the Majority wrongly deduced that there was no violation of the Nullum crimen sine lege principle
. This principle is violated.

65.  Very respectfully, the Defence submits that the finding of the Majority, as expressed ad paragraph 87 page 33
 is based on a totally wrong assumption of the facts. What was alleged in the Indictment was clearly and definitely not what the Majority seems to have (miss) interpreted. For the Prosecution there exists a crime of terror, duly criminalized. One of the constitutive elements (therefore a sine qua non element) of the crime was the “actual infliction”
 of terror. Consequently, what the Chamber had to do was first to determine whether, as alleged by the Prosecution, there existed formally a crime of terror, and, second (and only after that) to establish whether the Tribunal had jurisdiction under Article 3 of the Statute and whether the allegedly criminal behaviour was constitutive of such a crime. 

66. By proceeding as it did, the Majority committed an other faux pas .The Majority had the task to engage in determining whether the crime of terror had already been applied in other cases, as customary law, since this crime is not prescribed by the Statute.

67. Since the offences of killing and wounding civilians in time of armed conflict
 are offences which are clearly or expressly mentioned in the Statute of the Tribunal (Articles 2, 3, 4 ,5..) the intent to spread terror
 could, technically, only have been (if formalised as such of course) an aggravating circumstance of these offences. Therefore it could not have constituted a specific Count in the Indictment. On the other hand, since this offence was listed as a specific count (Count 1) in the Indictment, and since the Majority has found Stanislav Galic guilty of a de facto (even if not legally) modified Count 1, it would result of the present situation that the Tribunal would have jurisdiction under article 3 of the Statute over an alleged crime of terror corresponding to killing and wounding of civilians with the intent to inflict terror on the civilian population. In other words, the actual infliction of terror, contrarily to what appeared to be to position of the Prosecution, would not be a constitutive element of the alleged crime of terror; the mere intent would suffice. Terror inflicted or not!
68. Basically, what the Majority seems to have done with its disposition was just to consider some of the possible consequences of certain acts, described by the Prosecution as corresponding to specific crimes or offences (Count 2; Murder; Count 3 ; Inhumane acts other-than-murder etc), and to set up the whole in the shape of a totally separated,  distinct and new (but nonetheless never criminalized) offence.

69. As explained, the works as well as the considerations of the Diplomatic Conference
 have nothing to do with any criminalisation of any offence. The expression "Reaffirming existing international law”
 does only mean reaffirming what treaty law is or was at the time. The prohibition of certain behaviours being what they are under treaty law, it could not mean that a) such treaties (the Conventions) intended to technically criminalize certain offences and b) that, consequently, they were effectively criminalized by said Conventions.

70. But this faux pas is, unfortunately, not the only one. The Majority, at paragraph 101, on page 38 correctly mentions that the “prohibition” (to be distinguished therefore from any criminalisation) “excludes terror which was not intended by a belligerent and terror that is merely an incidental effect of acts of warfare which have another primary object and are in all other respects lawful”. Consequently, in fairness to the Accused, the Majority, as a minimum, and in the impossible perspective of the existence of a crime of terror, had to determine whether the alleged terror could have been excluded on that basis. It had this obligation, not only on the basis of the in dubio pro reo principle but also based on the evidence of this case. The Prosecution’s experts Tabeau et al.
 have clearly established that the vast majority of the victims were men, at military  active  age and soldiers. Clear proof therefore, in a context of urban warfare that the distinction and proportionality principles were respected. In addition, the Defence had tendered, during the hearing of its military expert, general Radinovic, a map of the military objectives in Sarajevo. Strangely enough, this map was practically not examined by the judges (the Majority). Basically the same is true for the collateral damages issue. 

71. Therefore even if the Majority found, based on the works of the Diplomatic Conference, that the offence of terror was criminalized, it necessarily had to examine and determine whether this terror was not a terror which had to be excluded in casu. This is sufficient evidence that the Prosecution itself stated that it had to (and that it would prove) the actual infliction of terror, the innuendo being here the illegal terror, opposed therefore to the legal one, the one that the Diplomatic Conference itself clearly rejected.  The issue is that the Prosecution has not proven its case. The one for which Stanislav Galic was prosecuted.

72. Not only the Defence formally denied the mere existence of any crime of terror, but it clearly stated that the mere fact of a war waged in urban conditions where belligerent parties or enemies were separated by a few blocks (when not a few metres) would naturally and automatically provoke terror. If a crime of terror really existed, this “licit” terror had to be somehow quantified and determined by the Tribunal, and this before any other factual or legal conclusion.  Claiming and pronouncing, without having closely examined the situation as to the “terror which is merely an incidental effect of acts of warfare which have another primary object and are in all respect lawful” that a crime of Terror was committed in Sarajevo by the Serbs troops for which General Galic was responsible is not simply wrong: it is also socially as well as historically dangerous.

73. The Motumura decision is not only a Unicum. It is, essentially, a forgotten one. And it shall stay so. It presented, additionally no legal or even factual connexion with the instant case or, qui mieux est, with the alleged crime of terror. The conclusion reached by the Majority at paragraph 138, on page 49 is therefore totally erroneous. There is no (and there was no) criminalized offence of terror: it could consequently not have formed part of the law to which the accused was subject during the Indictment period. The alleged crime of terror could not have been made effective by treaty law, mainly because treaty law is no criminal code and is not intended to make offences effective or to criminalize them. To conclude on that question, the Defence shall answer the question left open by the Majority. This offence has and had no foundation whatsoever in customary law. General Galic can not be pronounced guilty of the crime which does not exist.

74. The Defence, therefore, finds erroneous the submission of the Majority that the Article 3 of the Statute can apply to this criminal act in connection with the provisions of Additional Protocol I to the Geneva Conventions. 

75. The conclusion of the Majority in para. 87 leads to an erroneous application of law by constituting several criminal acts under the same chapeau of ‘terror’, an offence  which has  no foundation in customary law  and  for which , in the  French version of the  Judgment,  the   neologism of terrorisation was  elaborated.

76. The Defence finds erroneous the conclusions made in para. 96 and 97 of the Judgment, basing criminalization of the acts of terror against civilian population on fulfilment of the first and second of the 4 Tadic conditions.

77. The conclusion of the Majority in para. 80 of the Judgment is not correct when indicating that the Defence did not contest the existence of the crime of terror. It is evident that the Defence early in its Pre-Trial Brief in para. 8.11 stated that the argument of the Prosecution on the existence of the crime of terror under Article 3 of the Statute is unacceptable, and in para. 8.20 of the Pre-Trial Brief explicitly stated that this criminal act is nowhere criminalized. 

78. The analysis offered by the Majority in para. 94 to 134 of the Judgment is contradictory and erroneous, coming down to theoretical considerations on fulfilment of Tadic conditions, with the recall of solutions contained in national legislations, prescribing general protection of civilians, yet nowhere is terror to be found as a separate criminal offence. A single general prohibition of illicit spreading of terror among civilian population cannot constitute a criminal offence.

79. The conclusion of the Majority submitted in para. 138 of the Judgment is erroneous and unacceptable. The conclusion in para. 130 is unacceptable, as provision of Article 51 (II) of the Additional Protocol I can not constitute any incrimination of an act of terror, but only a general principle prohibiting attacks on civilian populations.

80. The Majority’s conclusion in para. 131 of the Judgment is erroneous. 

81. The Defence had continuously argued that General Galic cannot be held responsible for the alleged criminal act of terror, because this offence was never criminalized; therefore it did not exist at any relevant time.
 

82. The conclusion of the Majority in para. 132 of the Judgment is legally untenable when stating that the criminal act of terror may be divided according to the undertaken acts of violence or threats of violence and that there is no affront to the principle nullum crimen sine lege.
83. The Indictment does not contain any description of General Galic’s acts  which would indicate that there were acts of violence,
 in the intent of  spreading terror, and it is evident that no other severe consequence is being mentioned, except mental suffering. All this can not serve as ground for the application of Article 3 of the Statute in connection with Article 52 (II) of the Additional Protocol I, as erroneously concluded by the Majority.

84. The Legal considerations of the Majority in para. 136 of the Judgment stand opposed to the previously expressed views of the Majority that the deliberate targeting may be deemed to be any indiscriminate and disproportionate targeting..Taking “primary purpose” to signify the mens rea of the crime of terror, the Majority here offers its understanding of excluding dolus eventualis from the specific-intent crime of terror. In the view of the Majority the crime of terror is a specific-intent crime, which intent must then be proved. The Prosecution had failed to prove any such intent in any of the scheduled incidents, and even less in the unscheduled incidents. 

85. The Prosecution has failed either to prove or separate legitimate actions of the SRK forces from unlawful actions of either ‘sniping’ or ‘shelling’, and even less proved that everything was done with this specific intent of spreading terror. The notion itself of terror was never defined nor examined by the chamber in view of eventually distinguishing   it from the terror which could have been the result of legal acts.

86. Therefore the Majority gives an erroneous and unsustainable conclusion that the Tribunal had ratione materiae jurisdiction under Article 3 of the Statute, through application of the provisions of the Additional Protocol I as a treaty law, and that the Tribunal was not required to decide whether the offence founded in customary law.

Eighth Ground of Appeal

Errors in application of law in determining offences charged

under Article 5 of the Statute

         a. Prerequisites of Article 5 of the Statute
87. The Trial Chamber in para. 139 to 140 of the Judgment discusses the prerequisites of Article 5 of the Statute. The Defence does not accept, as legally tenable, the stands expressed by the Trial Chamber regarding the establishment of grounds for application of Article 5 of the Statute.  The Defence contests the manner of establishing the definition of ‘civilians’ made by the Trial Chamber in para. 143 of the Judgment, with reference to the expression of  “attack on civilian population”.

88. In order to determine the criminal responsibility of an accused under provisions of Article 5 of the Statute all the required elements mentioned by the Trial Chamber in para. 140 of the Judgment must be fulfilled, related to actus reus. But also the mens rea requirement is that the perpetrator knows of the wider context in which the underlying crime occurs and knows that his or her conduct is part of the attack. The Prosecution has failed to prove the requirements in the case against General Stanislav Galic, contrarily to what the Majority has found. General Galic was never informed of an unlawful attack against civilians deliberately undertaken, and in his case one cannot claim that he was aware that his conduct was part of any such attack.

89. Whenever General Galic was informed on some (defence) action conducted by his unit, which could have caused civilian casualties (because attacks of the ABiH were conducted from places where the civilians were also unlawfully present), he would immediately issue orders to suspend any such action, 
 and any such action would have been stopped. This is yet another proof that General Galic, as opposed to the conclusion of the Majority, ordered civilians not to be targeted and was always taking care to that effect, even in such harsh conditions as those of urban warfare. 

        b. Offences Charged under Article 5 of the Statute

                     according to the Indictment

b.1  Murder

90. The Trial Chamber in para. 149 and 150, on page 53 of the Judgment, gives the basic requirements for the crime of murder pursuant to Article 5 (a) of the Statute. The Defence regretfully does not accept, as legally correct, the elements of the criminal act of murder as stated by the Trial Chamber in para. 150 of the Judgment.

91. Murder assumes a deliberate depriving of life of a person, and cannot be committed through an omission of the perpetrator, especially not when there is a distance between the alleged victim and the perpetrator. Murder can not be committed by an act of another person.

92. The offence cannot be qualified as murder under Article 5 (a) of the Statute if death, as a consequence, occurred through infliction of serious injury and this consequence is ascribed to the perpetrator’s negligence because there was no intention of suppressing life. 

b.2 Inhumane acts

93. In para. 151 to 155 of the Judgment, the Trial Chamber establishes elements of the crime against humanity pursuant to Article 5 (i) of the  Statute and other inhumane acts in Counts 3 and 6 of the Indictment.

94. The Defence finds the arguments of the Trial Chamber erroneous when examining the required elements of the crime of inhumane acts, presented in para. 152 of the Judgment. The act of commission of this criminal behavior can not be done by omission.

95. The Defence does not accept the legal perception of the Trial Chamber of the intention to inflict inhumane acts, as presented in para. 154 of the Judgment. The ‘intention’ implies that there must be a will to directly produce the consequence, therefore the will to actually perform the act, and not the consent to simply accept the consequence.

96. Consent to the consequence excludes the intention and if a person accepts the consequence knowing that it may occur, such person can not be responsible for any intentional act, as erroneously concluded by the Majority.  

Ninth Ground of Appeal

Error in law in connection with

Cumulative Charging and Convictions

        a. Cumulative Charging

97. The Defence can not accept as correct  the legal findings of the Trial Chamber dismissing the arguments of the Defence with regard to cumulative charges in para. 156 of the Judgment. The Defence continues to uphold that cumulative charging for the same criminal acts or for different criminal acts but on the basis of the same set of factual allegations is.

                                        b. Cumulative Convictions

98. In para. 157 to 158 of the Judgment, the Trial Chamber discusses entering cumulative convictions according to the practice of the Tribunal. The Defence finds the Majority’s conclusion in para. 160 of the Judgment, legally untenable.

99. The Defence is of the opinion that cumulative convictions for same criminal acts or for different criminal acts but on the basis of the same set of factual allegations is unacceptable.

    c. Cumulative Convictions under 

  Articles 3 and 5 of the Statute

100. The view of the Trial Chamber that cumulative convictions are permissible for the same acts under Articles 3 and 5 of the Statute, as stated in para. 163 of the Judgment is erroneous.

101. The Defence respectfully reiterates its view that the same acts can not be qualified as two  (or more) different criminal acts, and that this is untenable in criminal law.
 

d. Cumulative Convictions under

Article 5 of the Statute: the Counts of Murder and Inhumane Acts
102. The Defence does not contest and did not contest the possibility of cumulative conviction under Article 5 (a) of the Statute and Article 5 (i) of the Statute, when the acts requested for conviction under Article 5 (i) of the Statute do not constitute acts resulting in death, and the Defence never raised the question of cumulative convictions in this manner. 

103. The Defence submits that by the correct application of law, the criminal act of murder from Article 5 (a) of the Statute would absorb the criminal act from Article 5 (i) of the Statute, if the consequence inflicted the same victim and this consequence was caused by the same act(s). 

104. Therefore, it is a matter of absorption, an institute most broadly accepted in the modern criminal law ( J-P Petit: Actualités et droit international. 2002: IT 95-16-A)

105. The Defence notes that the Majority made a decision convicting General Galic on  Count 2 of the Indictment for murder under Article 5 (a) committed by sniping, and for murder under on Count 5 under Article 5 (a) of the Statute, committed this time by shelling. The Defence finds that this is legally untenable and erroneous. This is a cumulative conviction, which should not be permitted.

106. The Majority’s view that General Galić may be found guilty both on Counts 2 and 5 of the Indictment for murder under Article 5 (a) of the Statute, and on Counts 3 and 6 of the Indictment for the crime under Article 5 (i) of inhumane acts other than murder is erroneous. It is not possible to separate criminal acts according to the means of perpetration.

Tenth Ground of Appeal

Error  in law in determining criminal responsibility

a. Theories of Responsibility under Article 7 of the Statute

107. The Trial Chamber examines the requirements which must be met for determining a criminal responsibility, and then examines the individual criminal responsibility issue in respect to Article 7 (1) and to Article 7 (3) of the Statute.

b. Individual Responsibility under Article 7 (1) of the Statute
108. The Defence finds erroneous the legal perception of the Trial Chamber in para. 168, on page 57 of the Judgment, that acts of persons accused under Article 7 (1) of the Statute may be acts committed by culpable omission.

109. Every form of unlawful action of an individual providing ground for his responsibility under Article 7 (1) of the Statute must contain an action which clearly indicates the participation in the unlawful action, especially when speaking of aiding and abetting, and for “ specific-intent” crimes.

110. The view of the Majority, expressed in para. 169, on page 58 of the Judgment, alleging that a superior may be found responsible under Article 7 (1) where the superior’s conduct had a positive effect in bringing about the commission of crimes by his or her subordinates, is erroneous. The reasons given by the Trial Chamber in para. 169 are unacceptable regarding the examination of the relationship between superior and subordinate, and the manner of establishing the necessary mens rea, which must form part of the superior’s conduct, who by his omissions or non-overt actions allows the commission of crimes by his subordinates.

111. The Majority’s stand that the proof of all forms of criminal responsibility can be proved by direct or circumstantial evidence is unacceptable. ”Ordering” cannot be established by circumstantial evidence and neither in the manner accepted by the Majority in para. 1 of the Judgment. 

112. The legal consideration expressed in para. 172, on page 59 of the Judgment, is erroneous and contradicts other legal arguments given in para. 169, on page 58 of the Judgment. The Mens rea of the accused cannot be inferred from the circumstances. The intention of the accused must be established in a clear manner and must clearly point out at the will of the accused to act in the manner in which he did in order to produce the foreseen consequence.

c. Responsibility under Article 7 (3) of the Statute
113. The application of the provision of Article 7 (3) of the Statute and the requirements given in para. 173 of the Judgment, should not be contestable, but they are disputable regarding the manner to determining whether the requirements have been satisfied, and the legal perception thereof.

114. The Defence cannot accept the view of the Trial Chamber that the superior’s actual knowledge of the offences committed by his or her subordinates may be established through circumstantial evidence, as stated in para. 174, on page 60 of the Judgment. The report of the United Nations Commission of Experts can not be taken into consideration when determining whether the requirements for responsibility under Article 7 (3) have been met, not even inter alia, as erroneously mentioned by the Trial Chamber in para. 174, on page 60. The said Report is not drawn on the basis of established evidence, but on the sole basis of assumptions and superficial information, acquired during a brief visit of the experts to Sarajevo.

115. The opinion of the Trial Chamber in para. 175, on page 60 of the Judgment, is erroneous when deliberating the manner of determining the requirement that the superior “had reason to know”. Information about the conduct of the subordinates must be sufficient for a superior to order an investigation, which is conducted for precisely determined misconducts and according to precisely designated persons, or at least, against a circle of persons. General Galic never received such information.

116.  The legal finding of the Trial Chamber in para. 177, on page 61 of the Judgment, is unacceptable. It is not possible to determine complete concurrence of the elements of responsibility under Article 7 (1) and 7 (3) of the Statute, as one form of responsibility excludes the other. In the light of the above, it is  evident that the Trial Chamber, or its Majority, arrived at erroneous  conclusions regarding the application of law, as stated on pages 251 and 303 of the Judgment, and the errors in law have caused the Judgment to be invalid. Thus the Defence respectfully requests the Appeals Chamber, in accordance with Article 25 para. 2 of the Statute to rescind the Judgment rendered by the Trial Chamber.

Eleventh Ground of Appeal

Evaluation of evidence and testimonies

117. The main problem for the examination of evidence is the manner applied by the Majority or the Trial Chamber to arrive at their factual findings and the final conclusion on the responsibility of General Galic.

118. The Defence submits that it is completely clear that the Majority or the Trial Chamber made their factual findings along the principle “from general to particular” and not “from particular to the general”. This approach to the evaluation of evidence and to the determination of fact finding is erroneous. 

119. What must be proved beyond any reasonable doubt is that an incident really took place and that this incident was criminal. In order to determine a person’s criminal responsibility for a given incident, clear evidence must exist about (at least) the following: a) what had taken place; b) how did the event take place; c) who and in what way participated in the event; d) who had knowledge of the incident, and of which kind , e) was the event an unlawful act or was it the result  of  an unlawful act.

120. The Trial Chamber or the Majority finds, erroneously, that the existence of a campaign of terror against civilians by shelling and sniping was proved.  They recall many testimonies of witnesses – members of the UNPROFOR -, and the conclusions of the UN Experts Commission.

121. Witnesses – members of the UNPROFOR
 testified to the effect that civilians were targeted. Such testimonies were only assumptions. None of them has testified about any specific incident. They were unable to precisely indicate places, time or circumstances in which any alleged incident (non-scheduled) should allegedly have taken place. These witnesses did not know either where the ABiH units were positioned in Sarajevo, or where the general chiefs of staff of the commands of these units were. All of them were speaking only in a general manner. These witnesses would not be accepted as reliable ones by any reasonable trier of fact,
 . Apparently they were not admitted by the Trial Chamber trying Milosevic case. 

122. Such testimonies cannot serve as ground for establishing beyond any reasonable doubt that there was deliberate shelling or sniping against civilians with the intent to spread terror on civilian populations.
 

123. Therefore, if those witnesses testimonies would be subjected to the test, (see above) then it will become clear that not one of these witnesses had offered a single data which would contribute towards establishing of what happened, how it happened and who took part in the event. Thus it is not possible to establish any of the above-mentioned elements, for purpose of verification whether a person may be pronounced guilty for such an event, because on the basis of said testimonies, it is simply not possible to even determine whether the event was unlawful or legitimate. 

124. The Prosecution was seeking to prove, allegedly through the representative examples of the so-called scheduled incidents, that there existed deliberate attacks on civilians. The Defence recalls that the Trial Chamber in the Judgment rendered upon closing of the case for the Prosecution, rejected as unproved three sniping incidents.
 

125. The Majority in the Judgment rejected another 5 incidents as not proven. The honorable Judge Nieto-Navia, in his separate and in part dissenting opinion expressed the view that the Prosecution did not prove in another 9 incidents of deliberate targeting of civilians, and in another three incidents of shelling.

126. This means that even in those incidents, for which the it submitted evidence, the Prosecution did not succeed in proving the deliberate targeting of civilians, because the evidence did not prove this beyond any reasonable doubt. The Defence, then, asks how was it possible, as to the other “unscheduled incidents”, for which there are no data, either on the victims, the place or the time of the incident, no indication as to who was doing the shooting and from where, how was it possible then to establish that these incidents really happened and that the civilians were deliberately targeted.

127. How was it at all possible to establish beyond reasonable doubt that there was a deliberate attack on civilians, and not, for instance, an error or a collateral damage in such cases. And this even more so since all the witnesses were mainly speaking of unspecified cases of shelling or sniping, while the Prosecution always claimed that there also were legitimate actions. Therefore, the Prosecution had the duty to prove which of these actions were illicit. In order to prove that, the Prosecution had to offer evidence for every particular action, or at least for the majority of the actions, establishing that these actions were undertaken unlawfully, directly targeting the civilians, and who carried out these actions. It also had to establish beyond reasonable doubt from which location the actions were undertaken, against whom, whether there were any consequences thereof, and if so, what were they. The Prosecution did not even try to undertake to prove any of this. 

128. Allegations of general nature by the witnesses are brought in doubt by the very contents of their testimonies.
 They can not be accepted as proof that the SRK was acting unlawfully, as erroneously accepted by the Majority, and it seems that even Judge Nieto-Navia was of the same opinion when accepting that there were deliberate attacks on civilians.

129. The Prosecution has failed to prove even a single unlawful attack of the SRK against civilians, especially not that such an attack was undertaken deliberately, even less that it was upon orders. On the contrary, all the evidence confirms that clear standing orders were transmitted not to target and attack civilians.
 Without clear proof (the situation was that of combats street to street) of every particular unlawful attack, one can not draw the conclusion that there were such attacks, as erroneously concluded by the Majority, and erroneously accepted by Judge Nieto-Navia. 

130. In light of the  fact that  the said attacks  were not proven by the Prosecution, and they were  not, General Galic can not be  held criminally responsible for any criminal act with which he is charged. Therefore, through erroneous approach to the examination of evidence the Majority arrived at erroneous factual findings, and then erroneously applied law, invalidating the Judgment.

131. The Defence, respectfully, submits that the Trial Chamber or the Majority did not undertake the evaluation of evidence and testimonies of the witnesses in full impartiality. Thus the rights of the Accused (Article 21 of the Statute) were violated. The guarantee of impartiality (or as formulated in the French text en pleine et parfaite impartialite) is prescribed in Article 21 of the Statute (fair and public trial) and in Rule 14, solemn pledge of judges including a special declaration of pleine et parfaite impartialite. 
132. The conclusions presented by the Trial Chamber (and the Majority) regarding the finding  of the  Accused criminal responsibility, and stated in chapter F on pages 296-302 are erroneous.  The lack of impartiality (not to use the word bias) of the Trial Chamber was so great that it was expressed in a rather significant lapsus calami. In para. 717 of the Judgment, the Trial Chamber concluded its (very brief) review of matter establishing whether the Accused had undertaken all reasonable measures to prevent crimes, starting with the following sentence: “General Galic may have issued orders to abstain not to attack civilians”. Which clearly means that the orders were given to attack civilians.

133. During the trial the Defence had clearly proved
 that permanent orders were issued to the troops not to open fire on civilians, or even that the soldiers had clear instructions to only respond to the fire opened against them by the other side.
 This was a proved fact. Conversely, the Prosecution had never proved, not even during the cross-examination of the witnesses, anything which could establish the contrary. On the other hand, the Trial Chamber did not reject those numerous assertive testimonies and did not reject their credibility.  Therefore, there was no justification whatsoever for  asserting that  General Galic “…may have issued orders ”  not  to attack  civilians (which, hopefully, was the  meaning of  paragraph 717)   when the  proof presented at the trial corroborated that the (standing) orders were not to open fire against civilians, and  that those orders were actually given to the troops.

134. Had the Trial Chamber (or its Majority) truly intended to reject such evidence, that it should have first explained why and for what reason it would so proceed. What the Trial Chamber should have undertaken to do was to really examine all the evidence, including the evidence clearly proving that standing orders were really issued, and then it should have explained why and how, in spite of the proven fact that standing orders were issued not to open fire against civilians, the Majority nevertheless would find  and  admit  the opposite, i.e. that the orders were issued to target the civilians. The Majority has no proof for such findings in this case and the findings of the Majority are the result of an appraisal process which is either illogic or biased. In short, they are inadmissible. 

135. With all due respect, the Defence upholds that the entire process of evaluation of evidence and testimonies, undertaken by the Trial Chamber, or more specifically, its Majority, was often biased and the consequence is that there was no fair (and impartial) trial of the Accused. For the Defence, the lapsus calami presented by the Trial Chamber in para. 717 of the Judgment (a text re-read so many times) is a clear indication that the Trial Chamber was not impartial.

136. It is almost impossible on only some 145 pages
, to describe and dissect every single detail. Since the stand of the Defence is that the evaluation of evidence and testimonies was not done properly by the Trial Chamber, the Defence shall focus on some of the most significant breaches made by the Trial Chamber (or its Majority), on the basis of which it derives that the fundamental rights (Article 21 of the Statute) of the Accused were violated. (impartiality in evaluation of evidence), leading to an invalid Judgment, as already stated in the Notice of Appeal.

137. The Trial Chamber pronounced General Galic guilty of having conducted and/or continued a campaign of sniping and shelling against the civilian population of Sarajevo.
 However, already in February 1994, the TEZ was efficiently implemented in Sarajevo.
 All the heavy armament, including tanks, etc., was withdrawn to a distance of at least 20 km from Sarajevo. The implementation of the TEZ  logically implies  that  the shelling of Sarajevo was practically rendered impossible. Thus, at least during the last fourth of the entire period relevant for the Indictment, no campaign of shelling whatsoever (therefore no  shelling campaign of terror) was possible. The Trial Chamber concluded that the situation was completely the opposite, although without any proof or evidence to corroborate such conclusion. The Trial Chamber (or its Majority) found that “ (…) General Galic is guilty of crimes which form part of a single campaign committed in a geographically limited territory over an uninterrupted period of time…”
. Clearly opposite then to the evidence presented at the trial, this conclusion of the Trial Chamber is impermissible. How  could an Accused be   criminally responsible of an alleged campaign of shelling  when ha had no weaponry  for that  (being recalled that all that armament was placed under UN control)? Si ce n’est toi, c’est donc ton frère!

138. The same applies to the first part of the period relevant for the Indictment, from September 1992 to June 1993. The Defence recalls here the fact that the Prosecution presented at the trial only five cases of scheduled incidents of shelling, covering the period of only eight months, starting with the first incident in Dobrinja (June 1993) and ending with the Markale incident (5 February 1994). No other shelling incident was really or technically examined in any detail or as such in court.
 Practically not a single shelling incident was technically examined during trial for this initial period of time (September 1992 to June 1993). Thus the Trial Chamber had no possibility to deduce, from the facts presented, that there existed a campaign “over an uninterrupted period of time”.

139. In conclusion of  this chapter, the Defence notes that it is  perhaps the first time that one of the judges of this Tribunal officially claims that one specific argument of his colleagues “misstates the evidence” Why? The facts are that in the opinion of the Defence regarding other matters as well, many arguments “misstate” the evidence.

Twelfth Ground of Appeal 

Other violations of the principle of fair trial: 

Question of collateral damage not examined by the Trial Chamber

140. The principle of fair trial was breached by the Majority, and even by Judge Nieto-Navia, who gave a separate opinion omitted to examine the issue in detail. 

141. The Defence upholds that the conclusion of the Trial Chamber is completely erroneous when claiming that thee SRK forces were undertaking indiscriminate military actions. All the SRK military actions were caused by previous ABiH actions and directed exclusively against military and carefully selected targets.

142. Prior to any action there would always be a careful estimation, (urban warfare) of the possible civilian casualties, and it was not foreseeable (or not always) that the ABiH would undertake its attacks from locations filled with civilians
.  The result of this  appraisal of  the  circumstances was that the possible casualties would not exceed  the military advantage to be gained by these actions. Even if the civilians would be present in the vicinity of the targets,  the casualties would not be so important  as to deny the right to undertake the action, mainly  in response to previous attacks by the other side. Especially when, a well-known fact, the ABiH had more than 40,000 of its troops present and active in the city. 

143. The only way to neutralize the military advantage of such a large number of combatants, who were making with the other combatants on the Sarajevo battlefront a total number of 70,000 men, necessarily confound to the Sarajevo battleground, was actually the response to every attack or provocation by the ABiH side and to cause casualties for the ABiH. Reducing this advantage was part of a military strategy, which was fully licit (harassing soldiers, even in town is not as such prohibited).

144. The Majority failed to examine this issue and this principle, and thus failed to arrive, beyond any reasonable doubt, at any conclusion on the actions of the SRK forces, more particularly in accordance with the principles of distinction and of proportionality.

145. Even when objects are used concurrently for civilian and military purposes (dual use), “they are liable to attack if there is a military advantage to be gained”. 
 Military advantage is not restricted to tactical gains, but on the contrary, it is linked to the wider context of a war strategy. In Sarajevo the situation was precisely the same as the one described to the US Congress (and apparently adopted): ““This intentional mingling of military objects with civilian objects naturally placed the civilian population living nearby (…) at risk  from legitimate military attacks on those military objects”.”

146. Therefore, the Defence submits that there were no indiscriminate nor disproportionate attacks. Civilian casualties were, in their vast majority, the result collateral damages caused in such conditions of warfare.  A situation which had to be examined and appraised by the Chamber!

147. In every war, especially in wars waged in urbane conditions, there are collateral damages. The possibility of a collateral damages should have been carefully examined, which in the contested judgment has not been done. 

148. Witnesses
 as well as experts
 clearly indicated that during artillery actions, especially with mortars, there is always a possibility of error, and if this possibility (or even a probability) was not examined and eliminated beyond any reasonable doubt, then it was not possible to draw conclusions on the deliberateness of attacks on civilians.

149. The collateral damage exclude the criminal responsibility. NATO forces during the shelling of  the territory of the former Federal Republic of Yugoslavia were justifying all of their military actions, undertaken with certainty of causing civilians casualties, with the possibility that collateral damage would be caused.
 

150. The  Collateral damages issue was one the more important issues  for this case. The parties had admitted, as expressed in  a letter sent to the  Prosecution by  the  Defence, that Sarajevo  était au centre d’un theatre de guerre exclusivement  urbain. The  Trial Chamber therefore  had to examine in detail  and to take in consideration what this  specific situation implied . Contrarily to what Judge Nieto-Navia did in his dissenting opinion
, the problem was practically never examined (at least not sufficiently) by the Trial Chamber. 

151. The Trial record was replete with evidence establishing it:  in most cases, the warring sides were separated by a few meters only (the famous Jewish Cemetery in Grbavica for example
 or by a road only (Dobrinja, Nedzarici)  when  they were not sharing the same buildings  or facilities (the so called red house, for example;  the  stadium in Grbavica). The undisputed evidence also was that in Sarajevo, the civilians were simply not removed from the confrontation line  (for instances Dobrinja, Vojnicko Polje- Alipasino polje,  Sredrenik ,  Grbavica etc).

152. It was also a clearly proven fact that the BiH authorities conducted a campaign of forced labor against  some of Sarajevo inhabitants , using them as human shields for the construction of military fortifications  (trenches on the front line etc.)
, a fact which  strangely enough was never  taken in consideration considered by the Trial Chamber. Not only  therefore was the situation a  true “nightmare” for a commander, but it was made worse by the BH  authorities and  forces themselves. 
153. The Defence wishes to emphasize that if there were a plan to terrorize civilians in Sarajevo, the VRS could have very easily targeted those civilian who were working for the ABiH along the lines: they would have better achieved their alleged aim and, at the same time, would have obstructed the works on military structures.

154. Not only was the question of collateral damage simply ignored by the Trial Chamber, but the Trial Chamber implied, as a premise, that some technical definition, for example, should be elaborated. This was of a paramount importance in respect to the Prosecutor’s stand that their case did not include civilians hit on the confrontation line.

155. In fairness to the Accused, but also in order to abide by the in dubio pro reo principle), the Trial Chamber necessarily  had to determine  and  clearly  establish what the  confrontation line was,  and  especially  what its depth technically was.
 For example, when (allegedly) a number of witnesses mentioned frequent cases of sniping (or even shelling) the Chamber, in order to really be in the position to appraise and evaluate such evidence had first   to technically determine  what the depth of the CFL  was. As a matter of fact, the situation is obviously not the same if and when incidents occurred in this depth, where in any case, the risks are higher. 

156. Respectfully, the Defence submits that the trial Chamber also erred in fact in   simply ignoring specific areas within Sarajevo. For example, there were very important military facilities in the Bistrik-Stari Grad area, the tenth motorized Brigade having their HQ there. Undoubtedly this was a fully legitimate target.  Technically speaking, the area was therefore a military one, even if apparently surrounded by residential areas. As for the CFL stricto sensu, the Trial Chamber had, as a minimum, to determine what the extension of a reasonable security zone would have been around such military facilities. With respect to the in dubio pro reo principle it seems clear that the situation is not the same (as admitted, it seems, by the Prosecution itself)  if someone is wounded, hurt or  shot  in the vicinity of  a confrontation line or  of a military facility within the lines.  The example of Bistrik can (and even, must) be declined for all the military areas spread all over Sarajevo 
.

157. Ignoring this crucial issue led to miscarriage of Justice.

158. It did it doubly, because only this factual determination (always Charybde or Scylla) could have enabled the Chamber to reach any factual and legal conclusion as to the respect by the Serb troops of the distinction and proportionality principles. 
  In a context where, according to Prosecution’s Experts “ the vast majority of those killed and wounded were men (…) most of them at active military age (…) and were soldiers”
  and where, therefore and logically, the  vast minority  of those killed and  wounded were (according to the Prosecution) civilians, no fair Trial  could exist without  determining where, when and  in which precise  circumstances this vast minority fell or was wounded.

159. In addition, there was no reason not to examine what the reality was in other conflicts like the recent war in Iraq. This war, presented as morally justified, caused a high number of civilian casualties. This was a clear indication that unfortunately it is absolutely impossible to avoid collateral damages when war is waged in urban theatres. In order to abide by the in dubio pro reo as well as by the fair trial principles, the Trial Chamber had to examine the   Defence arguments to that respect. 

160. For example, if “smart” weapons or missiles hit markets in Baghdad (a widely, public and well known fact) will this automatically imply that it was fired intentionally, i.e. criminally, at this target. If the answer is no, and in full respect with all the main principles of criminal law, why would the situation in Sarajevo (Markale, for example) be any different.

II.  ERROR IN FACTUAL AND LEGAL FINDINGS

WHICH OCCASIONED A MISCARRIAGE OF JUSTICE

Thirteenth Ground of Appeal

Erroneous evaluation of additional evidence

a. General Remarks on Terminology and Evidence

161. In para. 180, on page 61-62 of the Judgment, the Trial Chamber erroneously evaluates the evidence disclosed by the Prosecution under Rule 67 (D), and finds that the Defence had not filed its comment on the character of the material disclosed to the Defence on 18 November 2003. The Defence did not have sufficient time to analyze the evidence and give its comments in an adequate manner within the remaining time, as a result of the conduct of the Prosecution. The  Prosecutor  had the possibility of submitting the said evidence much earlier  to the Defence:  having failed to do so, it has placed the Defence in an inequitable position and deprived it of the possibility to direct the Defence in the desired direction.

162. Under Rule 68  the Prosecution must disclose evidence leading to acquittal “as soon as practicable”. This rule was not respected. The Trial Chamber, in deciding on the character of material
 submitted to in in para. 180 on page 61-62 of the Judgment, that it shall not consider the material, has violated the rights of the Accused. It was simply impossible for the Defence to examine this material, to discuss it, to confront and compare the material with the evidence presented over 18 months (almost) of continuous hearings, to have it translated for the Accused, and finally, to meet with the Accused, all this over 13 days only (including the non-working days).

163. Had the Trial Chamber taken into consideration this material (material in possession of the Prosecution for months) this would have helped its better understanding and acceptance of the fact that the civilian victims could also have been caused
  by internal and armed rivalries. Together with the collateral damage (a matter never truly investigated by the Trial Chamber) or implications of the presence of the sabotage (diversion) groups, established for purpose of extraordinary media campaign of disinformation (Seva, for example, the fact never investigated by the Trial Chamber) or from the “friendly fire”, these are very clearly the facts leading to acquittal which the Trial Chamber should have taken into consideration. Quod non!

164. The proof, which the Trial Chamber had additionally admitted in evidence, related to the video interview in which information were given that the HVO had shelled the territory held by the ABiH, is not only a proof helping better understanding of the conflict, as erroneously interpreted by the Trial Chamber in para. 180 of the Judgment, but a proof significant for establishing the facts on the basis of which  a decision on the guilt of General Galic is made.

165.  If there was shelling by the HVO, and there was, then the question is what are the consequences resulting from that shelling, how many casualties were caused in these actions. The belated disclosure of this evidence deprived the Defence of the search for answers to these questions, and the principle  of the right to a fair trial was breached, leading to the invalidity of the contested Judgment.

Fourteenth Ground of Appeal

Erroneous definitions of “Campaign” and “Sniping”

due to erroneous factual findings

                                                    a. Definition of “Campaign”

166. No definition, or something to that effect, regarding the term ‘campaign’ is given. The Trial Chamber in para. 181 of the Judgment explains that it understands the word ‘campaign’ in the context of the Indictment to cover military action involving widespread or systematic shelling and sniping of civilians. The understanding and acceptance of the word is not consistent with the technical definition of campaign, in a military sense.
 Nevertheless, the fact remains that a) (with respect to widespread shelling campaign) the Prosecution presented only five scheduled incidents (3 of them were rejected by Judge Nieto-Navia), covering only 8 months (June 1993-February 1994), and those were only independent incidents which were technically and legally examined before court (hardly a demonstration of any widespread and systematic campaign); b) there were only nine out of 23 sniping incidents accepted unanimously by the Trial Chamber,
 unfortunately, nothing can be concluded (in the sense of existence of a campaign) from such a small number of casualties, yet accepted because of the methodology applied by the Trial Chamber. It was already stated hereinabove that the Trial Chamber should have firstly undertaken to establish, as precisely as possible, not only the depth and length of the frontline, but also of each   military zone in  and around Sarajevo.

                                                      b. Definition of “Sniping”

167. The Defence finds erroneous the definition of ‘sniping’, as understood and accepted by the Trial Chamber in para. 184 of the Judgment: “…direct targeting of individuals at a distance using any type of small caliber weapon.”

168. If this definition is to be accepted, then the question would be what weapons are the small caliber weapons, as the Trial Chamber does not give its stand on this matter. Furthermore, there are good grounds to ask whether such a weapon would necessarily have an optical sight or not, in order to qualify the action from such a weapon as ‘sniping’.  In the opinion of the Defence the term ‘sniping’ can be qualified only as action from a weapon equipped with an optical sight, or the term would loose its significance.

169. Furthermore, it is necessary to define the term ‘at a distance’ and there is no such definition given in the contested Judgment.

170. The definition given in para. 184 of the Judgment is technically poor or at least insufficiently precise and complete. As such, it would covers, for example, shooting from a small-caliber weapon  an anti-tank grenade (shell), etc. The question of clear and precise definition of sniping is in no way a disputatio glossae. It is a basic and technical question: how can we differentiate, for example, a direct targeting from a ricochet, or a direct targeting from a stray bullet, or a direct targeting under orders from a direct targeting in fear of attack, or a direct targeting by a person disrespecting orders, or a direct targeting of a person who is not a subordinate, and is not under the command of the Accused. This is of primary significance for the matter of the so-called unscheduled incidents.

171. Many witnesses have testified that they had seen in Sarajevo the victims of the alleged Serb snipers. Even if the number of such witnesses was very small,
 how could they have known with absolute certainty that what they had seen was a result of sniper action and not a case of ricochet, stray bullet or a civilian shot by mistake by a soldier in the enemy fire, or an attempt at manipulation (Seva group was there for such purposes) or, perhaps, the  criminal act of a person disrespecting orders, or simply a person not under the command of the SRK? Since many of the incidents, technically speaking, would  never be examined before court, the Trial Chamber should have been much more cautious before accepting such incidents as grounds for the existence of a campaign. 

172. The Defence will pause here in order to point out that (more than 10 years after the event) there is still a climate of passion  and hatred that prevails. Two examples shall illustrate this climate, as well as some procedural actions against General Galic. Two witnesses of the Prosecution, Mr. Kovac for the shelling, and Mr. Hinchliff for the sniping, have stated in their written expert witness reports, knowing nothing, of course, about the perpetrators or the circumstances in which the alleged acts had taken place, that this was “murder” (for Mr. Kovac), and the other, the young Mr. Hinchliff, even pretending that he could tell with absolute certainty that in some situations the perpetrator had the intent to kill his victim, or only to injury it, may be in the lower parts of the body in order to cause as much suffering as possible, etc.

173. The Defence submits that proposing a definition of sniping is not an easy task, mainly for the reason of urbane warfare when the risk for the population , not evacuated from the front lines and from military zones, is much higher than in cases of other forms of combat actions or battles.

174. The Prosecution has failed to prove that (contrarily to the evidence proving  the existence of such units and deployment of special weapon-sniper by the ABiH soldiers) any special sniper  units were either organized and/or located along the entire front line, and it was perfectly impossible to introduce in evidence even the smallest document (order for ammunition, for example) which would confirm that such units were active and subject of very special attention of the Corps. On the contrary, what was proved was the fact that no special sniper units whatsoever were organized within the VRS.

175. In other words, the Defence respectfully submits that it is very unfair to examine and investigate the chain of command in order to reach certain conclusions in case of shelling (contested by the Defence), and at the same time, to completely neglect to examine and investigate the same chain of command in some significant matters (instructions about ammunition, etc. for the sniping), only when it would appear that the conclusion to be reached by any reasonable observer, would be pro reo. 
c. “Definition of Shelling”

176. The Trial Chamber fails to engage in defining the term ‘shelling’. The Defence submits that it was necessary to designate what is the Trial Chamber’s understanding of the term ‘shelling’ because of the fact that during the trial, practically the only debate conducted was on the action of mortars, since the Prosecution had practically imposed the discussion about the action from that weapon only (there is no scheduled incident which would imply other weapons).

177. If mortar actions were the only relevant actions in this case, then it was necessary to specify this clearly. If the action from any other artillery armament was also relevant then it was necessary to determine clearly when and in what way was the action from such armament carried out and with which consequences.

178. It may appear strange that the Defence, with due respect, requested such a definition. But this again, is not a questio  glossarii. The Trial chamber clearly declared
 that it shall examine the UN report as an element establishing facts, in a more specific manner for the shelling. It further ascertained that the incoming fire (towards the PAPA positions) clearly out-balanced the outgoing fire.
 

179. The problem here is that the UNMOS, in order to establish their SITREP, (the future basics material for the UN experts  report)  were observing and counting the impacts. The word “impacts “does not mean technically shells, (mortar-bombs, grenades etc) and, a fortiori, shelling.  Strangely as it seems, it also had to be, first, clearly defined. In other words it appears that impacts, in this context, also include  other fires  than shelling, for example impacts of machine gun or heavy  machine gun etc..

180. The problem was the following. There is evidence in the Trial record that even if the number of the UNMOS was insufficient to observe the  whole situation,  the coverage was better in the PAPA zone than in the LIMA side
. In the so called PAPA zone, the UNMOS could relatively easily  hear  the  sound produced by the explosions or  the incoming  fires. They could  also observe and count impacts on walls, sidewalks etc. But they could less easily detect and/or identify as such  outgoing fire from the PAPA zone towards the Lima zone.  The sound of the firing being less noisy than an explosion, it would  be  in  some cases practically impossible to detect it with precision, specially if  in the  CFL area.  On the other hand and on  the LIMA side the number of the  UNMOS  was simply insufficient  to count and report  all the (from this point of view) incoming fires. This was  a factual situation   which certainly  helps understanding  differences between incoming and outgoing fires.

181. Therefore, if, as explained above, the SITREPs were mainly mentioning  the impacts, including machine guns etc.   the figures  had to be  carefully  examined. In other words, and in fairness to the Accused, the Trial Chamber could not have taken  those figures without  putting them clearly  into perspective.

182. The absence of this definition is an indication that the Judgment is incomprehensible and entirely untenable. 

d. The Absence of other Definitions

(protests, military target, civilian population)

                     a. Protests

183. There are definitions missing which would be significant for rendering a correct Judgment. There is no definition of the term ‘protest’. It would have been significant if the Trial Chamber had given the definition of its understanding of the term ‘protest’, because it is important for determining what was General Galic being informed about.

184. This question naturally implied a certain number of ancillary ones. How have protests to be transmitted?  Which information protests should contain in order to be effectively under inquiry?  The fact is , as strange  as it may seem, that not a single written protest was ever tendered in evidence. Under protests, the Prosecution obviously had in mind the oral protests.  In other words, the Prosecution did not formally prove  that written protests  were communicated to SRK officers. It did not prove, additionally, that  sufficiently precise  and detailed oral protests were ever transmitted to SRK officers. Obviously, protests  of  general nature like , for instance, stop  shooting  at the  Airport 
 or stop shelling Stari Grad area
 were, if transmitted without additional  information,  practically  of no use for  a serious inquiry ( the AbiH was using  the tarmac  to smuggle weapons  in Sarajevo  and  the AbiH had HQ in the Bistrik-Starigrad area.) Since there were   so many legitimate targets  within the  lines, in town,  the protests  should have at least contain  sufficiently precise  information regarding, for example, the, time  of the incidents,  modus operandi, sufficiently precise  definition of the  target (legitimate or not), date of the protests,  data on the military observers . Nothing of the above was ever done. 

185. In accordance with the principle in dubio pro reo the Majority should not have accepted as proven fact that protests were being submitted to the SRK officers.

                                                 b. Civilians and civilian population 
186. Another crucial issue  was that of the definition  of the  term “civilians” as well as its determination in casu. The  Defence  does not dispute that  the presence  of soldiers  among the civilian  population  does in theory not de facto authorize  any attack.  But if “the presence of  individual   non-civilians  among a great number  of civilians  does not deprive the  latter  of the  character of  a civilian  population” 
   a)  this  consideration  must  be  specified  and, b)  it does not automatically mean that soldiers among  the  civilian population  could  not  be  attacked.  The real  question  therefore  not only was to define what a civilian population is, but to examine and determine in the specific circumstances of the  case  if the populations allegedly  targeted   were  technically “civilian populations”.   First, it appears clearly and  logically that it is the specific population targeted which  must be  examined as such,  and not of  course, for instance,  the  whole population of a town where  incidents might have occurred. The technical determination of the nature of a population must then intervene narrowly and not extensively.  The question  therefore is  the following: if the presence of individuals  among a great number of civilians does not deprive this population of its civilian character, what  if, specifically,  we are faced with circumstances where:

a)
the specific population is  in its majority  constituted of soldiers ?

b)
the  specific population is equally constituted of  civilians and non-civilians?

c)
the specific population, (which was not removed from the  military areas or from the  CFL),  was living on  or  near the lines  or in military areas?. 

187. These questions   had to be  fairly examined by the  Chamber. The incident, for instance, of Dobrinja, on June 1st  1993  apparently concerns a  specific population  in which  the  victims (dead and  wounded) were in their  majority soldiers
.  In other words, inviting civilians (apparently a specific minority) to come near the confrontation lines ,and to gather  there   to watch a football game organized  for or by  soldiers, and at which the participants  were mainly soldiers is  clearly something  which deprived  this  population of any civilian nature.
.   As a matter of fact, this mingling of civilians and  soldiers, in such a proportion,  totally  deprived  the civilian population of  the protection furnished by the  conventions and  their  additional Protocols. Even if the  Accused  rejects  any  responsibility  for this   attack and if the  Defence  denied  that it was launched by  Serb forces,  the  Trial Chamber could not have considered this specific population  as  a civilian one.  It could well be that  the soldiers  were seeking protection from civilians, in the hope not to be  the  object  of an attack which, once again , provoked more military  casualties  than civilian ones and  was directed practically  at the confrontation lines.

188. There also is another contradiction in this case, which  is certainly not resolved by the  Judgment. The Prosecution clearly stated  that  civilian casualties on  the lines  (more specifically  those brought  by  the  ABiH in order to dig  trenches) were not part of  its case.
  Presumably ,this was for the  reason that civilians  obliged, manu militari, to execute forced labor on the front  could  hardly  be  considered as  belonging to the protected category of civilian population .  But what is the  difference ( if any?)  with civilians  invited to watch  a football  match very close  to the lines 
  and who were mingled together with a population  which, in its majority, was a non-civilian population?
 

189. In other words,  specifically when a war is  waged in an exclusively  urban theatre,  and when  military objects are mingled with civilian objects, one must necessarily define and  establish  as precisely as possible what  in casu, i.e. for each  incident and category of civilians allegedly targeted, means the  concept  of  civilian population and if this specific population is, technically speaking, of  a civilian nature. It  could hardly be  disputed that a specific population living  or working in  an originally  civilian building  (for example the  brewery, or many other buildings, like the Faculty of  Technology 
, the Faculty of  Architecture etc)  but  used by the Military for military purposes  could and shall not have the  same protection  as other  civilians whose situation is different. They may all be  civilians, but, depending on the nature of their activities or on the nature of other activities  around  them, or even on the  mainly non-civilian  nature of the population in which they live or work, the specific protection shall not be granted to all of them.

190. Obviously, the issue of the definition of civilian populations   also arises for the whole population which was not removed from the front-lines or from military areas Would therefore this specific protection be granted in the same conditions to populations living on the front lines or near to military targets etc? Obviously, the answer is no. But since the Trial Chamber did not examine this question in a specific and detailed manner, with  reference to the  maps  and to the various  military areas and CFL,  in most of the  cases, nothing could be deduced as to the  civilian nature of the population or even to  allegedly civilian areas
. It led therefore to miscarriage of Justice.

                     c. Civilian area

191. There is no definition of ‘civilian area’. It would be significant to define this clearly especially in view of a war waged in a large city. What is considered a civilian area  in a large city, and what a military area, when data indicates that there were 300,000 inhabitants in the city, 70,000 soldiers,  with positions in the streets and inside buildings. The Defence finds that in such conditions one can not speak of (exclusively) civilian areas. In Sarajevo at any  time relevant for the indictment, there were no exclusively civilian areas, and the evidence further proved that the ABiH were using apartment buildings, schools, office buildings for their military activities.
  The maps tendered by the Defence,  but practically  never examined by the  Chamber,  proved  the high  number  of  legal military targets  which were spread al over Sarajevo.

                   d. Legitimate military target

192. Without examining and determining where  many legitimate  targets were in Sarajevo, strictly  nothing could  have  been  deduced as to allegedly indiscriminate or random shelling .

                                                        e. No definition of the CFL

193. It is of vital importance for this case to have a clear definition of what is the CFL, and especially, what was the confrontation line at the time relevant for the Indictment. One cannot only assume what it was, the length and the depth must be clearly specified.

194. These were the essential factors. The Defence, with due respect, submits that the Trial Chamber erred in fact when simply ignoring certain areas within Sarajevo. There were very important military facilities  for example, in the area of Bistrik-Stari Grad, where the tenth  Motorized Brigade had its headquarters. This was an entirely legitimate target. It was essential for this case to give a clear definition of what the confrontation line was.  One can not  only assume – it is common knowledge – that a confrontation line  would  correspond to  a line or a  pen dash on  a map. In the reality of  any military operation,  a CFL  is defined by  - at least- its depth and  length. Those were essential factors .In fairness to the  Accused, but also in order to abide by the in dubio pro reo principle , the Trial Chamber necessarily  had to determine  and  clearly  establish what the  confrontation line was,  and  especially  what its depth technically was. For example, when (allegedly) a number of witnesses  mentioned frequent cases of sniping (or even shelling)  the Chamber, in order to  really be in  the position  to appraise and evaluate such evidence had first   to  technically determine  what the depth of the CFL  was. The situation is  obviously not the  same if and when incidents occurred in this depth, where in any case,  the risks are higher. Respectfully, the  Defence submits that  the trial Chamber  also  erred in fact in   simply ignoring specific areas  within Sarajevo. For example, there were very important military  facilities in the Bistrik-Starigrad area, the tenth motorized Brigade having their HQ there. Undoubtedly this  was a fully  legitimate target.  Technically speaking, the area was therefore a military one, even if apparently  surrounded by residential areas. As for the CFL stricto sensu , the Trial Chamber had, as a minimum,  to determine  what  the extension of  a reasonable security zone would have been  around  such military facilities. With respect to the in dubio pro reo principle it seems clear that the situation is  not the same (as admitted, it seems , by the Prosecution itself)  if someone is wounded, hurt or  shot  in the vicinity of  a confrontation line or  of a military facility within the lines.  The example of Bistrik can (and even, must) be declined for all the military areas spread all over Sarajevo 
.
Fifteenth Ground of Appeal

Errors in evaluation of evidence and factual findings

(especially regarding the existence of alleged campaign)

A. Erroneous Approach to Evaluation of Evidence
195. In para. 185 to 191, on page 64-65 of the Judgment, the Trial Chamber presents its views on the manner of evaluation of evidence. These views are contradictory and mostly unacceptable and erroneous because of erroneous approach to evaluation of evidence. The Errors in factual findings are multiple and the Defence shall identify these errors for every scheduled incident. 

196. The evaluation of evidence in the manner applied by the Trial Chamber, or the Majority, is unacceptable because of the approach itself, which is erroneous. In the Introduction to the Judgment, in para. 5, on page 6 of the Judgment,
 the Trial Chamber expressed an erroneous approach to the evaluation of the presented evidence.

197. The task of the Trial Chamber in this criminal case was first to determine whether and what criminal acts had been committed, for which General Galic was being charged in the Indictment, and then to determine who had and in what manner committed the said criminal acts, which does not necessarily mean that the Trial Chamber is always in the position to determine such facts.

198. The expressed stand that the task of the Trial Chamber was to determine whether the allegations of the Prosecution, that SRK members had committed criminal acts described in the Indictment, have been proved beyond any reasonable doubt, made it possible for the Trial Chamber or its Majority, to draw its conclusions on the basis of unsubstantiated illegitimate actions of the SRK members in general, and then to classify such unsubstantiated actions under several incidents, which would only serve to illustrate the examples of such unsubstantiated general conduct.

199. Correct evaluation of evidence would have led the Trial Chamber to determine a large number of incidents, proved as illegitimate during the trial, and only thereupon to conclude that there existed a campaign of attacks on civilians.

200. The Prosecution has failed to prove that the incidents were widespread. Unscheduled incidents which are only mentioned, have not been proved and can not serve as confirmation of the existence of a ‘widespread’ campaign.

201. The stand of the Trial Chamber in para. 187 on page 64 of the Judgment that the so-called scheduled incidents satisfy  the standard of specificity from the Indictment is erroneous.

202. The stand of the Trial Chamber in para. 188, on page 64-65 of the Judgment, that the trial was not conducted on the understanding that the scheduled incidents serve procedural requirements is erroneous.

203. The trial did take place on the basis of the scheduled incidents because the Prosecution was proving facts connected with these incidents. Other allegations about other incidents were not verified, checked or determined, and neither did the Prosecution prove any other incident, as an incident where a deliberate attack was made on civilians. 

204. The Defence submits that the trial can and must be conducted solely on the basis of established facts, and never on the basis of allegations of general nature about certain incidents. Without establishing  the facts, the Trial Chamber can not render a valid and legally acceptable judgment.

205. The Trial Chamber gives an erroneous and legally untenable stand that the scheduled incidents confirm  the general situation in Sarajevo. Conclusions can not be drawn on the basis of a small number of examples leading to the finding on illegitimate conducts and actions. 

206. The Defence ascertains that the scheduled incidents can not serve as confirmation of the overall state of facts in Sarajevo because no other incidents have been discussed before the Trial Chamber in a manner  guaranteeing  the rights of the Accused  and  which   would  have led the  Chamber  to  a correct  appraisal of evidence. 

B. Essential facts proven by the Defence and facts admitted by the parties.

207. Not only had the Defence clearly and technically proven that standing orders were given not to open fire on civilians, but the parties had admitted that “ Sarajevo était au centre d’un théâtre  de guerre exclusivement urbain”
. In other words, the parties agreed on the fact that the whole theatre in Sarajevo was that of a urban warfare. There was no reason therefore for the Chamber to consider some areas as rural 
 since this was contrary to what the parties themselves had admitted. On the contrary, as noted by judge Nieto-Navia 
, the Trial Chamber (or the Majority) should have paid a specific attention to the real difficulties encountered by any Commander when a war is waged in urban conditions. Basically, this corresponded to the pivotal issue of the collateral damages
 , an issue which was never really examined by the Trial Chamber
.

208. It was also clearly proven that the mortar (an available weapon equally used by both warring sides) is designed as an area weapon, therefore relatively imprecise 
 and that errors in firing could easily and frequently occur
. The “danger radius” is equal to or more than 500 metres.
. It was also a proven fact that both warring sides were using old ammunition and that this would provoke additional errors, i.e. more possible collateral damages.
 It was also proven that military HQs or other objectives were mainly (when not exclusively ) located in ground floors of buildings, mainly civilian buildings before the war 
 and that they could be reached only by non-direct fire
. It was also technically proven that the ABiH forces strategically used mobile mortars
 that the fuel resources were exclusively in the hand of the ABiH forces
 and that those forces frequently used civilian vehicles which were not always identified as military vehicles
. 

209. The defence therefore had tendered in evidence two specific maps: one (D1913) establishing the presence of the military –therefore legitimate – targets in Sarajevo; the second (see annex to the Motion for Judgment of Acquittal dated 02.09.2002,. pages 6295-6, and  map) establishing those targets with circles to indicate the so-called security zone or danger-radius. The Trial Chamber did not (or at least not sufficiently) examine such evidence nor did it explain why.

210. Finally, there was evidence in the Trial record that, at the time of the events, both warring sides (as well as, maybe, others) were intercepting communications
. It also seems to be established that the warring sides were using “Motorola’s”
 and that there were telephone lines in some cases between batteries and CC post
. Nevertheless, no transcript of any intercepted communication implying general Galic and which would refer to allegedly criminal orders were ever tendered by the Prosecution. And this for the obvious reason that there were no such orders. The length of the whole front for which Stanislav Galic was responsible, more than 230 kilometres
, implying de facto difficulties in communications as well as the impossibility of being informed of everything on such a front, was an undisputed fact.

211. The proven facts also were that the number of the civilian casualties fell drastically under the command of the Accused 
, that, according to the Prosecution expert E. Tabeau the vast majority of the victims, in this specific context of a war waged in urban conditions, described as a true nightmare for a commander by Prosecution witnesses
 were men, at military active age and soldiers 
, and that General Galic devoted himself to the implementation of cease-fire 
 or other humanitarian projects as the implementation of blue roads
. It was also proven as well as undisputed that the Serb forces handed over the control of the Sarajevo airport in order to permit and facilitate the humanitarian operations in Sarajevo. 

212. In addition, it was proven that in the very few instances were protests were effectively delivered in a sufficiently detailed manner, and when Serbs soldiers were responsible of certain facts, the necessary was done
.
Those proven facts, as well as the difficulties which resulted thereof for any commander placed in such circumstances, had therefore to be fairly considered by the Trial Chamber in the appraisal of the evidence. Respectfully, the Defence submits that this was not done, at least not in a fair manner, by the trial Chamber.

C. Essential facts not proven by the Prosecution
213. As mentioned above, the Prosecution totally failed to prove what it presented as the real core of its case, i.e. that terror was actually inflicted upon the civilian population in Sarajevo. It is only because the Majority of the trial Chamber has de facto (and a posteriori, without giving any possibility to the Defence to examine and discuss the matter!) re-defined and re-elaborated the nature as well as the determination of charges against the Accused pursuant to Count 1 that the Trial Chamber could, in the end, find the Accused guilty on this Count .

214. The Prosecution was unable to prove that written orders (or simply orders), allegedly criminal, were given by the Accused. It was unable to tender – and therefore to prove by this way - any transcript of any intercepted communication which would have implied illegal orders given by General Galic.The Prosecution was unable to prove , even through lengthy cross-examinations, that orders not to open fire on civilians were not given to the troops and the Prosecution never indicated that the Defence witnesses were not speaking the truth..
On many scheduled incidents; three out of the five scheduled shelling incidents and 12 out of the 23 scheduled sniping incidents, the Prosecution was unable to produce evidence which would have brought, beyond any reasonable doubt, a clear unanimity between the three judges of the Chamber. 

215. The reasonable doubts, as expressed by Judge Nieto-Navia substantially were reasonable doubts, and there was no reason why, if the evidence in the trial were not evaluated and appraised in a partial manner, those doubts should not have been shared, as a minimum, by the other judges. 
Furthermore, the prosecution did not prove, beyond any reasonable doubt, the existence of any campaign, and certainly not of an “uninterrupted campaign” or even of a plan. All those facts should therefore have been duly and fairly taken in consideration, in full respect of the in dubio pro reo principle, when appraising and evaluating the evidence.

D.Proportionality and distinction principles
216. The proportionality and the distinction principles are two essential principles. When appraising the evidence, the Trial Chamber had to also examine the figures, even if contested, and to determine whether such figures were of any relevance for the process.

217. The figures given by the Prosecution are contested by the Defence. Nevertheless they clearly show that the “vast majority” of the victims were soldiers.  According to the Prosecution itself, the ratio of the civilian victims (deaths) compared with the military ones is of  more than 750 %.
 This consideration clearly indicates that the principles of proportionality as well of distinction were perfectly observed by the Serb forces. If, allegedly, random or indiscriminate shelling massively occurred during the whole Indictment period, against the civilian population as such and in an “uninterrupted manner”, it would logically result thereof that many more civilian victims would have been caused by such shelling, and the figures would consequently be totally different. Contrarily to s.a. fire, a mortar bomb could in theory cause many victims. And especially when exploding in urban centres where fragments could easily reach the upper floors. Mainly, two distinct conclusions can be drawn from these facts and figures (even if the figures are contested by the Defence which claims that there were less civilian victims). First: the areas shelled were not, in their vast majority, civilian in nature. Second: in any case the distinction and proportionality principles were fully respected by the Serb forces. 

218. It must be recalled here that when a mortar bomb explodes the shell is fragmented and it is more than 3000 fragments which fly in every direction. Therefore, if we are confronted, allegedly with a “protracted campaign of shelling”
 , conducted in an uninterrupted manner “from about 10 September 1992 to about 10 August 1994” the number of the casualties, deaths and wounded would have been much higher. The Trial Chamber also had to clearly consider those facts and figures when appraising the testimonies (and other evidence) from which it has deduced that General Galic was guilty. 

219. For example, witnesses declared that the area of Bistrik, (Stari Grad) was frequently attacked and shelled by the Serb forces
. Some testified that this was because Serb forces knew that there was a brewery there, from where the local population could get some water. From their point of view, the attacks were then doubly directed at civilians. Unfortunately (but contrarily to  what the Judges knew at the end of the Trial) none of those witnesses knew that the brewery was used by the ABiH forces which had organised there a military facility for the repair and the fabrication of weapons
. Clearly then a legal military target even if, apparently, located in a civilian area. It was also a clearly proven fact that many other military- industrial or military sites were spread all over Sarajevo
. Those sites were highly strategic and in many cases their existence was so secret that high officers of the armament program (Witness Zecevic.) were not informed at all 
. They were not established on the front line, but at the rear i..e. in apparently civilian areas. Obviously, witnesses who lived in apparently residential areas of Sarajevo but who were not informed of the presence of legitimate targets (See Map D1319) in those areas might easily interpret the shelling, if and when it occurred, as shelling directed towards civilian areas and populations. Quod non. 

220. The same is true for many UN representatives. Some of them
 testified that indiscriminate shelling occurred in Sarajevo. When cross-examined, they admitted that did not know where many military, paramilitary and combat units had their headquarters in Sarajevo.
 Another example is given by witness Sehbajraktarevic.
 He testified that the area where he lived was shelled but that the shelling immediately stopped when the post building (a legitimate target: dual use) was hit. 

221. Some high-rise and allegedly civilian buildings were allegedly attacked by Serb forces. It was, in some  cases, done with incendiary bullets
. Such attacks might certainly be impressive for the local population. But the fact is a) that attacks as the one shown in the Video P3647 are apparently directed at one flat, or group of flats, presumably used for military purpose and not at the whole building; b) it is legitimate to destroy, even by incendiary means, a post used for military purposes even it is in a civilian building (distinction and proportionality).

222. All those facts had therefore to be taken in consideration by the trial Chamber (or by its Majority) in order to fairly and truly appraise the evidence. Respectfully, the defence also submits that there was a de facto refusal by the Chamber to simply consider and appraise the fact that there were numerous legitimate targets  spread all over Sarajevo. This fact rendered the situation much more difficult for General Galic, but it also turns much drastically the figures in favour of the Defence. 

E. Testimonies
223. The appraisal of testimonies was not conducted in a fair and true manner. First, a number of Defence witnesses testimonies establishing that standing orders were given not to open fire on civilians were simply ignored by the Chamber (Majority) if not de facto rejected. Had it not been the case, that the Chamber would have had to explain (and possibly with no lapsus calami) why it would find general Galic guilty, even if he gave orders or took measures to prevent crimes. All those testimonies and evidence were simply “misstated” by the trial Chamber.

224. To form its conviction, the trial Chamber (or in some cases, the Majority) frequently relies upon, inter alia, the testimonies of General Karavelic, of commander Hadzic , of Mr Hennebery as well as Mr Cutler, of Mr Ashton , of Mr Hvaal, of witness AD and of witness AK (1).

225. General Karavelic and Commander Hadzic simply lied to the Tribunal. Witness Karavelic, commander of the Corps testified, inter alia, that the ABiH forces had no mobile-mortars
. This was a plain lie since it was duly proven, by the testimonies of UN representatives that the ABiH forces had such weapons. Commander Hadzic testified  that they had no mortars and that they did not open fire.
 This was also an obvious lie. Mr Hennebery, so frequently quoted by the Trial Chamber
 decided not to follow the clear instructions given to him by the trial Chamber and talked before  his testimony was concluded with another witness; Mr Cutler, with the apparent and immediate effect that this witness suddenly recalled facts which he never indicated before
. Testimonies of (Prosecution’s) witnesses who lied to the Tribunal or did not obey its instructions should simply have been rejected. Their content could not be taken in consideration against the Accused for the appraisal and the evaluation of the whole evidence.

226. The name of Mr Ashton was mentioned by the Trial Chamber 92 times
. This observer was not objective: judge Nieto-Navia himself sharing apparently a similar point of view
. In any case the witness (allegedly a free lance journalist) gave perfectly incoherent answers, in cross-examination, on the conditions and reasons of his gratis pro bono treatment in a US air-force base in Germany and in a private medical institute in the same country
. The explanations he tried to give to the Chamber in relation the “iron-cross” 
 are pure fantasy. This witness has then also lied to the tribunal. His testimony had to be rejected. Witness AF practically refused to tell to the Chamber what he knew (see footnote 92 and  DO page  40, footnote 340).

227. From testimonies stating 
 that inhabitants of Sarajevo suffered shelling (or s.a. fire) during the indictment period, the Chamber appears to have deduced 
 that there existed at the time an uninterrupted campaign against the civilian population in Sarajevo. The Defence respectfully submits that the premises as well as the reasoning in itself are erroneous. The majority – if not all – of the Prosecution’s witnesses heard in respect to shelling were generally not in a position to determine by themselves (they were in basements or inside their flats) whether an apparently indiscriminate or illicit shelling was linked or not to other events like the presence of mobile mortars, troops
, the presence of other military or strategic objective
 etc. Since no other shelling incident than the 5 scheduled incidents was effectively and technically examined at court, the Trial Chamber had to be extremely cautious when considering and evaluating such testimonies. The above-mentioned example of Bistrick is a clear demonstration of the fact that technical errors can easily be committed when the background is not known or, worse, intentionally hided. The same is true of course for the sniping. As a matter of fact, and since all the precise (and necessary) circumstances linked to all the other non- scheduled shelling incidents were simply not known, nothing, technically could have been deduced from such testimonies. The Trial Chamber had therefore to abide by the in dubio pro reo principle.

228. Other examples of miss-evaluation of testimonies by the trial Chamber. Witness AD, a former Serb gunner, testified that they were (sometimes) ordered by their local commander (platoon level) to target civilian objectives
 like the market in Breza. This statement was, it seems adopted by the Trial Chamber to prove that such orders were given 
 or even that the gunners were very precise or that they could reach the target with only one shot
. The problem is that this testimony was mainly – when not essentially - exculpatory for the Accused but that all that which was exculpatory in nature was simply not considered by the Chamber. First: the witness, as well as his group, knew that such orders were illicit and he protested against that. Consequently his testimony could only mean that they were informed, or generally instructed, and this sufficiently clearly, not to open fire on civilians (a clearly proven fact even through Prosecution witnesses, but that the Chamber appeared to be very reluctant to admit and practically did not consider). Second: since they knew that the orders were illicit, they decided not to execute them, or to execute them in such a way that no civilian casualties would result thereof
. Proof, therefore, that the instructions were not only pro forma (see Judgment at par 717) and that the soldiers would respect them even in difficult situations. Third: the witness testified that he was not punished for not having executed such orders, the reason being that his commander had not reported the incident to his own hierarchy (apparently, or maybe) in fear of being himself punished for giving such orders
. The fact (proven) is that this local commander never reported the incident. This fact was then proving two major issues: a) incidents – in this case the orders to shell a market - were committed by local commanders but were not reported to the hierarchy (quid of the knowledge of the Accused?) b) and a contrario, if illicit orders were given by the Corps (and then by the Accused) there would have been no reason for the local battery Commander not to report the incident since he would have had nothing to fear –on the contrary – from his superiors (see also Witness Briquemont  T: 10088 who mentioned this specific difficulty with the “chefs locaux”).

229. These facts, which are not interpretation of facts, but simple factual deductions, were proven facts which had to be fairly considered and, in the instant case, in favour of (or at the very least in fairness to) the Accused. An identical conclusion should have been drawn from the testimony of Witness D
,  an SRK  soldier. This witness testified that he saw soldiers, apparently drunk, firing mortars at, allegedly, civilians. The proven fact therefore was that if and when incidents occurred (like the one described by Witness D) they were not reported through the chain of command. On the other hand, the Prosecution never alleged that a specific protest was formally issued in relation to this incident  and, consequently, did not tender in evidence  any  written protest.  How could therefore a Corps commander, responsible of  a  front of more that 230 Km possibly know of incidents which were never reported to him? Krsman, a Defence witness, was a Serb soldier, cantoned at the time of  sniping incidents No 16 in the area known as Brijesko Brdo. He testified (T 19031-33, 19060-62) that the VRS had lost the positions they  were occupying  before those incidents and that , at the time of the incidents, his unit – in charge of this part of the  front – had retreated  from polje, i.e. the area  from where allegedly the  shot came from .
230. AK-1 is a witness whose house lies, somewhere in Sedrenik, in the declivity, at a distance of 500 metres from the CFL to the North 
. The witness clearly testified that she heard the shell (allegedly directed to Markale, on February the fifth) producing its characteristic whistle when flying over her house
. The tables of flight for the mortar bombs
 clearly indicate that the elevation of the trajectory, if the mortar is fired at an angle of approximately 65 ° , at the vertical of a point horizontally distant of 500 metres from the mortar itself is of approximately 700 metres. All the military experts or witnesses who were soldiers 
 testified that the shell is silent during its flight. It could only be heard when: a) very close to the landing spot or b) very close to the firing spot.

231. Since it is common knowledge that human hearing can not detect the (silent) flight of a totally silent object (T 6228) at distance of more than 700 metres (plus the declivity)  this testimony could only mean that the place where this mortar (if any) was fired was significantly closer to  Witness AK (1)’s house. In other words, within the lines held by the ABiH forces. This fact necessarily had to be taken in consideration since it was practically proving that, contrarily to what the Majority found, the fire did not originate from behind the lines, situated more than 500 metres from AK (1)’s house, but from within. 

232. At paragraph 727, on page 295 the Trial Chamber recalls that “General Galic not only knew about military attacks carried against the civilian population of Sarajevo by his forces but intended such attacks in furtherance of a plan”. The appraisal of the evidence on this issue is simply partial. It is nothing else than a pièce montée, and moreover, montée de toutes pieces. The testimonies of Major Henneberry and Cutler have been technically corrupted (the two witnesses talked together when Hennebery’s testimony was not concluded) and they had to be rejected for this sole motive. Strictly nothing in the other testimonies (Abdel Razek, Carswell, W, O’Keeffe, Mole) would indicate the existence of a plan. Some of the testimonies do refer (and exclusively) to the specific situation of the airport where the ABiH forces sent soldiers dressed as civilians 
 across the tarmac, taking cover from the civilians. The fact to preserve and defend his homeland and his culture (usually a relatively common behaviour when people are at war, and at least not – yet- criminalized as such, even in Macassar) has obviously nothing to do with  any plan, whatsoever. The defence must admit it has not understood how the fact to “take measures” (at 727) could be construed (and apparently accepted by the trial Chamber) as the proof of the existence of a plan. 

233. One fact really was of interest: the minutes of a meeting with the presidents of the municipalities (P..). At the end of the document, dated of 14 May 1992, Stanislav Galic (at the time a colonel) clearly stated that the military strategy would be to hold the positions and “defend them without war” (more precisely “bez rata” in the original language, which means without waging war.)
 This was a documentary proof, from the Prosecution, that the plan, if any, was to hold and defend the positions without waging war.

234. It is completely clear, that the Prosecutor in our case relies on so called evidence from a secondary source, since he accepts for the basis of his position someone’s assertion that the conclusion of the Assembly was that “Sarajevo must be divided or razed to the ground
, while in the case OTP v. Mladic
 he accepts the evidence from the primary source (Minutes of the 16th session of the Assembly of the Serbian People in BiH, 12 May 1992, D1926.1). It is strange that the Trial Chamber
 accepts this approach by the Prosecution and concludes that there was a decision that “Sarajevo must be divided or razed to the ground”. The problem, thus, is in the usage of primary and secondary sources, where issues have to be interpreted in favour of the primary source.
 
235. The  findings expressed by the  Majority (factual and legal ones)   ad F: Conclusion: Does General Galic incur  Criminal  Responsibility under Article  7 (1)  are therefore totally erroneous. In this perspective it is  perfectly unfair  if not totally arbitrary to state that, for example: “ The trial Record is replete with evidence  from a number of military and international personnel  who testified  to a pattern of sniping and shelling  against civilians and concluded (…) that /it/ was maintained by the  Bosnian  Serb chain of  Command” (See judgment  at 733 on page  297)  (which, per se, is  an erroneous factual finding)  without examining  at the  same time  why the ABiH had established , inter alia, the Seva  Group and what they had done.

236. The statement  of the Majority , as expressed in paragraph  734, on page  297  when it  recalls a testimony according to which  “(…) it became suddenly safe to walk across  Marin Dvor Square , one  of the most notorious  “sniping” places  in Sarajevo;  before that date  any person crossing  that square would  be shot at from  SRK positions in Grbavica”  is simply the antinomy , and therefore the true  negation of what  the Chamber finally found , i.e. the existence of an  uninterrupted campaign! There is, finally, another erroneous deduction at the end of this paragraph. It  seems that this deduction results from a confusion, or the  absence of distinction, between sniping fire and  other fire. The situation is the  following. The  Defence has always claimed that  the alleged sniping fire could perfectly well correspond to acts of soldiers who  were not respecting their orders and instructions  but were obviously not reporting  said violations to their  commanders. It could also correspond to acts of others than soldiers. When no cease-fire was agreed between the belligerent parties, an allegedly illicit shot would  hardly be detected by  the perpetrator’s superiors  . On the contrary, the situation was totally different  when cease-fires  were agreed upon.  In these situations (cease-fires) any  perpetrator would  immediately be detected by  his superiors with the consequence that he would presumably not take the risk of being identified and punished by  his superiors. This situation,  which is much more than  a pure hypothesis  and does represent more than just a reasonable probability  should have been , in fairness to the  Accused, examined by the Chamber. Not only was it not the case,  but the Chamber (Majority)  has additionally placed itself in a somehow  inextricable contradiction.  

237. The Majority recalls testimonies  of witnesses who “ (…) observed a decrease  in the  number of the civilian  casualties  after complaints were lodged to SRK officers”
  This very clearly meant, if protests were filed to Serb officers, that  measures were taken in order to prevent other incidents. In other words, for the  Chamber, this is Charybde  or Scylla:  if no measures were taken (and if we accept the premise mentioned above)  it would have produced no influence on the level of alleged sniping;  if measures were taken  (to prevent then other incidents, since one has to

238. admit  that less alleged sniping shall produce less alleged victims) the conclusions drawn by the trial Chamber are  all the same erroneous
.

239. To conclude this chapter, the Defence  wishes to closely examine paragraph 741, on page  299.  The Majority  has expressed  its view that  “ (..) the criminal acts  were not sporadic acts of soldiers out of control  but were carried out  pursuant to a deliberate campaign of  attacking civilians.”  This was, formally, based on “All this”  mainly referring , it seems  to a “striking similarity of pattern”.  The problem is that  no “striking similarity of pattern” was proven.  12 out of the 23 sniping scheduled incidents ( No 2,3,5,8,13,16,17,20,21,22,23,26….) could not  be unanimously accepted  by  the judges  as being proven beyond any reasonable doubt. The  same is true therefore for  any alleged pattern of fire .11 sniping  incidents  only (less than  one half)  have been accepted  by the Trial Chamber as such. Among these 11 specific incidents there is absolutely no specific pattern or even no “striking similarity”.  Even in case of (contested)  similarity,  this was certainly not  something which would prove that the  Accused was guilty. As a matter of fact, if soldiers out of control (more than  a reasonable possibility) had decided to act by themselves  repeatedly against their orders, one can assume,  logically,  that , in order not to be detected, they  would use the same pattern. Therefore, the pattern, if any,  was no proof at all. The main problem is the manner in which the Majority or the Trial Chamber arrives at their factual findings.

240. The process of  evaluation of  evidence  by the  Trial Chamber, as described at paragraphs  185 to  191  is erroneous.  First, and  as a sine qua non premise of the  whole reasoning, the  Chamber  should have  established  not only the location of the confrontation lines,  but also their depth  and, more specifically,  the precise location (and size)  in town of all the, de jure or de facto,  military  areas, i.e. the zones  around military legitimate targets (industrial sites working for the  army,  workshops,  military HQ,  sites of heavy weapons, sensitive or strategic  buildings like TV  building, presidency etc.) . If not, and more specially in  a context where it is admitted  that, at any relevant time, a minimum of 45 000 troops were stationed in  Sarajevo
 it  seems clear that it would be nearly  impossible for a  trier  of facts  to establish anything  since  he  would never  be in  the position to fairly appraise  whether  an alleged  victim  was hit in  or  near  a military area, this fact being of course  essential  with regard to the in dubio pro reo principle. Risks of direct or indirect errors, mistakes, collateral damages etc. are obviously greater in a military  area. The  Defence submits that this  was  even of   a paramount importance  for  the whole  Trial since the  Prosecution itself had clearly  stated  that its  case did not include civilians  hit on the CFL
. There  was therefore no reason, technically, to distinguish the  situations  between the  lines  stricto sensu  and the lines determining the military  areas in Sarajevo. A clear example  shall illustrate this fact. Witness  DP2  testified that  he was, at some time,   practically  detained  as hostage  in or around the compound  of the so called Caco brigade in Starigrad-Bistrik. In addition civilians were working for the army   or for the Defence sometimes on military sites (see sniping incident  No  13  and T  2870).  In fairness to the  Accused,  there would be no reason  to consider differently the two situations  in case of  attacks  causing : a) civilian casualties on the confrontation line  or  b) civilian  casualties on other military objectives.

241. Not truly and fairly considering the reality of the existence of such areas in Sarajevo was  simply  amounting to negate the  reality of  what the  military situation was  at  the  time of   the  events.

242. According to the own Prosecution’s experts, it was   not thousands  of civilians  who  fell victims of sniping  but, apparently,  253
.  Contrarily to the opinion of the  chamber
  it would have  been perfectly possible  to, as a minimum (the  standard),  determine on a map where precisely those  253 victims fell  and to confront this with  a map of  military targets.   All this, perfectly and relatively easily  feasible,  would have  greatly helped to understand what the  situation really was. Therefore, the precise location of the  victims in  respect to the confrontation lines  and /or  other military facilities   simply was a  sine qua non condition in respect to the in dubio pro reo principle.

243. The  Defence underlines  here  that only  one half (approximately) of the scheduled  sniping incidents have been accepted as such, unanimously,  by the Trial Chamber. On the other hand, one may reasonably assume  that these 23 scheduled incidents presented as examples by the Prosecution   were amongst the  clearer situations or the clearer examples.  One may  therefore logically and reasonably  assume that, out of these 253 victims (a figure which the Defence always contested)  a greater  ratio of  ungrounded cases would be found  by  a trier of fact. What then, in fairness to Accused, should have  been deduced as to, for example, the  campaign? Therefore, the  trial Chamber erroneously stated at paragraph  188 in fine that it was in position to “asses in each case “ and “in fairness to the  Accused whether  a scheduled incident  is beyond reasonable doubt  representative of the alleged campaign of sniping  and shelling (…).  As explained above, the mere  existence of a campaign could simply ( and then fairly) not be established  if technically  the existence of  military areas in Sarajevo  was not  duly  taken in consideration and confronted with the location (time etc.) of the other non-scheduled incidents. Again, Charybde and Scylla.

F. Erroneous common conclusions about the campaign

244. The Trial Chamber erroneously finds that much evidence was led tending to support the Prosecution's general case leading to the conclusion that shelling and sniping killed and wounded thousands of civilians, the opinion expressed by the Chamber in para. 188 on page 64-65 of the Judgment. All the evidence presented did not offer even a single relevant in, formation about the place of incident, the conditions in which the incident took place, who were the victims, from what weapon the fire was opened, who was shooting, etc., in order to allow a factual finding to be made that the military action in that particular incident was not legitimate, especially as the Prosecutor himself claims that there were legitimate actions undertaken by the SRK, and that in such actions there was unintentional injury of civilians. Simply speaking, the Prosecutor had failed to prove that there existed a campaign of shelling and sniping aimed at deliberately spreading terror amongst the civilian population.

245. The findings of the Trial Chamber in para. 189 on page 65 of the Judgment are erroneous when stating that it considers the scheduled incidents within a more general evidentiary context, and that it has given no less attention to evidence of non-scheduled incidents, as well as to evidence of other aspects of the situation in Sarajevo. This serves to confirm the stand of the Defence that there is not a single proof in the support of the existence of any deliberate attack on civilians in the non-scheduled incidents.

246. If the Trial Chamber declined to devote its attention to non-scheduled incidents or other aspects of the situation in Sarajevo, then the conclusion that anything else would be proven, except for the scheduled incidents, regardless of whether they are scheduled incidents of shelling or sniping is erroneous, provided, of course, that they can be proved beyond any reasonable doubt, which was not done in this case.

247. The fact that the Trial Chamber finds that several sniping incidents  are not proven, and Judge Nieto-Navia being of opinion that much more incidents were not proved beyond any  reasonable doubt, all this indicates that the Defence is having a very good support for its stand that neither  can the other incidents, (for which evidence was not presented: who did the shooting, from which location, against whom, deliberately or not, against civilians?  ) be deemed to have been proved, and thus no criminal act from the Indictment can be considered as proved (campaign of attacks on civilians, murder, inhumane acts). 

G. Maps and their probative value

248. The Defence finds that the maps which were used could not have served as a reliable proof for establishing distances between certain points, as erroneously concluded by the Trial Chamber in para. 190 on page 65 of the Judgment. They could have been used as illustration only, without probative value.

Sixteenth Ground of Appeal

Violation of Principle In Dubio Pro Reo

249. The Defence, respectfully, submits that the re-qualification (as stated hereinabove) by the Trial Chamber or its Majority violated the principle in dubio pro reo. The principle in dubio pro reo requests the court to interpret facts intensively, not extensively, in other words, whenever there is doubt in establishing the credibility of some fact, interpretation must be made in favour of the accused. The principle is interpretative in character.

250. In Count 1 of the Indictment, General Galic is charged with the criminal act of terror against civilian population, and as the existence of terror was not proved beyond any reasonable doubt before the  tribunal, by applying the principle in dubio pro reo the Trial Chamber should have acquitted General Galic of Count 1 of the Indictment.

251. As reiterated by Judge Nieto-Navia, the principle in dubio pro reo “one of the foundational precepts of criminal law which can be found  in domestic and international legal systems as well as in the jurisprudence of the Tribunal”.
 Therefore, if at the closing of the trial the Indictment is not adopted as proven beyond any reasonable doubt, the facts  not proved, the acquittal of the Accused would have had to be ordered. The principle requires the trial chambers to apply law implicitly, not extensively, and whenever there is reasonable doubt, judgment must be in favour of the accused. The Trial Chamber has failed to proceed according to this principle, in all the counts pronouncing General Galic guilty. Regarding Count 1 of the Indictment, the reasons are clearly explained hereinabove. Regarding Counts 2, 3, 5, and 6 the same reasoning applies, mutatis mutandis. 

Seventeenth Ground of Appeal

Erroneous factual findings, erroneous evaluation of evidence and

erroneous finding of facts

a.1  Events Leading to the Military Encirclement

of Sarajevo

252. The Defence submits that bare listing of facts, done by the Trial Chamber in para. 192-196 of the Judgment, without evaluation of the facts,  is of no use at all for better understanding of the context in which the incidents discussed in the Judgment have taken place. This is an error which had caused erroneous establishment of facts, which in turn, had its reflection on the validity of the Judgment.

a.2 Sarajevo: Armed Conflict and Military Encirclement

253. In para. 197-205 of the Judgment the Trial Chamber list the facts related to the city of Sarajevo and the incidents which had taken place during April, May and June 1992, establishing facts in an erroneous manner and accepting evidence which is obviously wrong.
 Obviously, the Trial Chamber made erroneous evaluation of evidence, leading to incorrect finding of facts, and finally to erroneous judgment, without taking sufficient care of the fact that there were daily fights in the circumstances of urban warfare, throughout the duration of the conflict, not only up to September 1992, as it would be concluded from the findings presented in para. 200 of the Judgment.

a.3 Was there a Campaign of Sniping and Shelling?

by SRK Forces against Civilians?

254. The Trial Chamber examined this matter by making an analysis of the evidence one-sidedly and recalling of the evidence which, according to the Trial Chamber, could confirm the conclusion that there existed a campaign of shelling and sniping. The Trial Chamber had the duty to present also the evidence which does not allow such a conclusion,
 and then appraise which evidence had greater probative value. The Trial Chamber in para. 207 of the Judgment stated its intention to proceed with the analysis of the presented evidence
 elucidating on its  method of work, which at the very first glance appeared erroneous, because the other evidence concerning the situation of civilians was reviewed only to a limited extent, and erroneously as we shall see. The Trial Chamber established that in a certain number of incidents SRK deliberately carried out shelling and sniping against civilians or persons whose status should have been presumed to have been civilian.

255. Nevertheless, the Majority wanted to express its own reasons, and from the level of specific  incidents, jumped to the level of general campaign, admitting  therefore that the number of scheduled incidents of shelling and sniping is not sufficient, when spread over the period of two years, to be considered “a widespread” or “systematic” sniping and shelling deliberately targeting the civilians.
 Well aware of such a  difficulty, the Majority tried through testimonies of witnesses, who are not credible or reliable  witnesses, to establish that there was a large number of incidents of shelling and sniping deliberately targeting civilians,
  although the testimonies of these witnesses do not contain even a single concrete data on the alleged incidents, classifying the evidence as the so-called general evidence on the sniping and shelling of civilians.

a.4 General Evidence of Sniping and Shelling at Civilians

in ABiH-held Areas of Sarajevo during the Indictment Period

256. The Trial Chamber accepts as general evidence the UN reports
 demonstrating that “the city of Sarajevo came under extensive gunfire and was heavily shelled.” The same source gives the data on the death and injuries of civilians in the light of such attacks. The Trial Chamber does not state the fact that the UN reports contain, at the same time, the data on the actions of the ABiH forces from the city, and that these reports are mainly incorrect regarding information on the ‘incoming’ and ‘outgoing’ fire observed at the Un observation posts.

257. Furthermore, the Trial Chamber does not give an analysis of the said evidence, especially not in the light of the fact that Prosecution itself stated during the trial that there were also legitimate military actions, without differentiating which actions were legitimate, and which actions were not legitimate, except in  the cases of scheduled incidents. Therefore, one can not generalize that there were attacks against civilians only because there was heavy and protracted shelling. It was neither examined nor proved what was shelled : was it a military target or not, why did it start and what military advantage was to be gained, and whether there were consequences (or  what were they ) and especially was such a shelling deliberate in order to spread terror against  the civilian population, which fact also had to be proven beyond reasonable doubt.  The UN reports did not contain data on the sniping incidents except general allegations that there was action from light infantry armament.

258. The fact is that the Trial Chamber found that there was an intense fire coming from inside the city towards the territory under the control of the SRK
, proving the stand of the Defence that constant fighting was conducted, which in turn eliminates the intention to target civilians, as the Trial Chamber erroneously established, and the intention of spreading terror amongst civilian population through such actions, as erroneously concluded by the Majority

259. The facts stated by the Trial Chamber in para. 210 to 226 of the Judgment, extracted from the testimonies of individual witnesses or documents, were not confronted  with the evidence presented by the Defence, casting thus doubt over the credibility of the former ones.

260. Deliberate targeting of civilians was not proved by any evidence in the so-called non-scheduled incidents. The intention must be proved. The Intention can not be established on the basis of the assumptions.

261. The Trial Chamber erroneously concluded that the Prosecution presented evidence, which could serve, as general facts, for factual findings corroborating that the intent existed for deliberate targeting of civilians. It  was  necessary to prove here, at least,  a that the attack was undertaken for  the purpose of spreading terror among civilian population (in the perspective then of the Chamber; i.e not the  actual infliction of terror) and the Prosecution has failed to prove this. 

a.5 Sniping and Shelling of Civilians in Urban

ABiH-held Areas of Sarajevo

a.5.1  Grbavica

262. In para. 226 to 246  of the Judgment
, the Trial Chamber lists the evidence which allegedly would serve as basis for the conclusions of the Trial Chamber in para. 228 of the Judgment, to the effect that the evidence had demonstrated that the civilians were deliberately targeted from the SRK positions in Grbavica.

263. Conversely, the evidence had clearly demonstrated that Grbavica was separated and that the separation line was running along the eastern and the southern side of the stadium in Grbavica, and that daily fights were taking place there or  at the Jewish Cemetery.

264. The Miljacka river was also a separation line, in one part of its flow, directly in the area of the city that some of the witnesses  described as  “the sniper alley”. In that part there were no buildings directly close to the river itself but they were located at some distance, thus it is clear that along that part of Miljacka there were SRK positions, but also ABiH positions, held inside the buildings along “the alley” and that daily fights and shooting occurred there, which was described by the said witnesses as sniper action. 

265. Combat actions were carried out in Grbavica and the fire was reaching some parts of the city facing Grbavica, but it was not deliberately targeting civilians. The fire was a response to the fire opened by the ABiH members from their positions, and among their positions they had posts of special sniper units.

266. The allegations of some witnesses, such as witnesses Hvaal and Ashton, were in function of the media war. These witnesses were not able to support their allegations by photographs although they are reports or photo-reporters by profession. T they were showing some photographs which had no connection at all with the incidents that they were testifying of.

267. Testimony of the witnesses Mensur Jusic, Mirsad Kucanin, Akif Mukanovic, AJ are not sufficiently precise to be accepted as relevant regarding the location from which the hits were fired, and even less regarding the target of their alleged fire, and whether they were deliberately fired against a certain target or not.

268. Testimony of witnesses about the incidents around the Jewish Cemetery, such as testimonies of Van Lynden, General Rose and Milan Mandilovic, and Carl Harding and Bakir Nakas about the actions against the State Hospital can not be accepted as relevant because the evidence had demonstrated that the hospital was targeted only at the beginning of the conflict.

a.5.1.1 Scheduled Sniping Incident 5
269. The Majority of the Trial Chamber finds that the Prosecution has proved beyond reasonable doubt that, in the scheduled incident No. 5, Almasa Konjhodzic, a civilian, was deliberately targeted and killed by a bullet fired from the territory controlled by the SRK, and that the event did take place just as described by the witnesses.
 Such a conclusion of the Majority is erroneous and based on an incomplete analysis of evidence
 and the breach of the principle “in dubio proreo”. Firstly, the Majority erroneously finds that in the vicinity of the location, where on 27 June 1993 Almasa Konjhodzic was hit, there were neither soldiers nor some other military targets.

270. The Majority of the Trial Chamber further finds that it is not possible to determine beyond reasonable doubt that the two shots mentioned by the witnesses Sabri Halili and Milada Halili, were indeed fired from the designated high-rise building, but concludes that there was a visual line of sighting between Grbavica and the place where Almasa Konjhodzic was allegedly hit.

271. Witness Sabri Halili also confirmed, when asked by the honorable Judge Navia, that the bullet ricocheted and hit Almasa.
 The Majority does not exclude the possibility that Almasa Konjhodzic was hit by the bullet which ricocheted, yet concludes that she was deliberately targeted because on the day in question there was no shooting in the relevant location.

272. The distance between the place where Almasa was hit and the place from where the bullet was fired was never determined, because the distance given by Hinchcliffe is given for the distance between the place of injury and the high-rise building, yet the Majority did not accept the allegation that the bullet was fired from the high-rise building, yet it is important to establish the distance and ascertain that the person shooting could have identified the target. There is no proof that a weapon with the optical sight was used. The Majority of the Trial Chamber made an erroneous finding that there were no military targets at the relevant location.

273. It is necessary to underline that there was neither police investigation nor was this alleged incident reported to the police.
 There is no data that the UNPROFOR was conducting investigation or was informed about the alleged incident at all.

274. The Prosecution has failed to prove that Almasa Konjhodzic was deliberately targeted, and the Majority made an erroneous finding of facts opposed to the principle “in dubio pro reo” . This incident should be rejected as unsubstantiated.

a.5.1.2 Scheduled Sniping Incident number 24
275. The Trial Chamber makes an erroneous conclusion in para. 255 and 256, on page 94 of the Judgment, bringing it down to the claim that the only possible, reasonable conclusion to be made on the basis of the presented evidence, is that the tram and its passengers were deliberately targeted.

276. The Trial Chamber draws such conclusion on the basis of only three facts as follows: that there was a visual line between the Jewish Cemetery and the place where the tram was hit, that the SRK positions were located at the Jewish Cemetery, and that the tram was hit.

277. The Trial Chamber stated that it had evaluated the submissions presented by the Defence in the final brief in which a detailed analysis was made of the evidence contradicting the allegation of the Prosecution of the deliberate targeting of the tram, but the Trial Chamber finds that the Defence arguments are unfounded.

278. The evidence has shown that the separation line was dividing the Jewish Cemetery and that daily fights were conducted there.
 In any case, by correctly applying the institute of “in dubio pro reo”, one can not eliminate beyond reasonable doubt the option of a “stray” bullet, and thus one can not with any certainty conclude that there was deliberate targeting, as was erroneously done by the Trial Chamber. 

279. The ABiH forces were holding Debelo Brdo positions where they had a strong sniper nest located.
 Debelo Brdo is situated to the southeast of the positions of the SRK units on the southern side of the Jewish Cemetery
 and when action is undertaken from Debelo Brdo it may be possible for the bullets to stray towards the position where the tram car was allegedly hit. This position of the ABiH forces actually confirms the thesis of the Defence that the bullet which hit the tram car was fired from the AbiH position, bringing further in doubt the erroneous finding of the Trial Chamber on deliberate targeting of the tram car.

280. The Trial Chamber failed to evaluate the testimony of the witness Sergej Moroz, a member of the UNPROFOR, who was overseeing the repair of the tram trails and electric conduits, and who stated that there was no shooting at trams, and that he did not hear of a single case of a tram car being hit.

281. In view of the above this incident should be rejected as unsubstantiated.

a.5.2  Hrasno Brdo

282. The Trial Chamber in para. 259 to 266, on page 96-99 of the Judgment, gives an analysis of the general situation in the part of town known as Hrasno Brdo, where Ozrenska Street is situated and erroneously finds that the SRK was in control of the higher parts of Hrasno Brdo hill, including Ozrenska Street, while ABiH was holding the lower parts of the hill
 called Mojmilo controlling the entire Dobrinja and Lukavica, Nedzarici and Ali Pasino Polje.

283. If the Trial Chamber had visited Sarajevo and inspected the positions on Hrasno Brdo hill, therefore Ozrenska Street as well, where the trenches of the Army of BiH still remain preserved, it would have had a complete picture of the ABiH in control of that part of town from the higher positions.
 The separation line from Ozrenska Street towards the north (towards the Miljacka River) was broken through the suburb called Grbavica, so that around the football club FK Zeljeznicar both sides, therefore both the AbiH and the SRK, had their positions, where the SRK forces controlled the eastern part of the stadium and a part of the southern side, and the ABiH forces controlled the northern and the western side of the stadium, as shown on map D 1797 (Witness DP 10).

284. Even if the finding of the Trial Chamber was correct, and it is not, that the SRK forces were in control of the higher points on Hrasno Hill, while the ABiH forces were holding the lower points, the conclusion could not have been made of the deliberate action of the SRK forces in the four scheduled incidents in this part of town, because such a position excludes any deliberate action and points out at random injury during the time of the exchange of fire, which was a daily occurrence in this part of the city.

285. The Defence submits that the Trial Chamber has made analysis of the testimony of witnesses whose testimonies can not be used for determining the situation in the part of town called Hrasno Brdo, and that the Trial Chamber established facts on the basis  of evidence which was not relevant for this part of town.

286. The Trial Chamber erroneously grants importance to the photographs taken by the witness Ashton in the bus, when he was allegedly hit.

287. The witness D, in the opinion of the Trial Chamber, confirmed the existence of the sniping nests both in Grbavica and in Ozrenska Street and that they were targeting people on the junctions where there were protective barriers placed, and that he had talked with the sniper shooters who told him that they were targeting both soldiers and civilians.

288. If the Trial Chamber established facts on the basis of the testimony of witness D regarding the situation in the part of town called Hrasno Brdo, although this can not be accepted because of the position of his unit,  and we could talk only of a broader part of the city on which this witness testifies such as Grbavica,  then the Trial Chamber should have taken into consideration the allegations of this witness claiming that there were sniper shooters targeting the positions of his unit from the locations which were well visible in sight, such as the Executive Council building, Faculty of Sciences, Faculty of Electrical Engineering, Hotel Bristol, and the Power Authority building where there was also a sniper shooter but he did not target their positions, the witness further alleging that the civilians were being killed from the actions of those snipers.

289. As the Trial Chamber did not take into consideration this part of the testimony of the above witness, although it accepted the witness as credible; the Trial Chamber had one-sidedly evaluated the evidence, as the Defence had already pointed out. 

290. The evidence demonstrated that the ABiH members were acting with snipers, and this designated that the SRK members could also respond to such fire, that in this part of the city there was an exchange of fire from  light infantry weapons , called the entire time ‘snipers’.
  As the witness D alleges that there was shooting aimed at the positions of his unit, it is evident that in that part of the city there were combat actions and that civilian casualties were possible (collateral damages).

a.5.2.1 Scheduled Sniping Incident number 10
291. The Trial Chamber made an erroneous analysis of the evidence pertaining to the scheduled incident No. 10.

292. The Trial Chamber makes erroneous finding that it is significant that Nafa Taric and Elma Taric were civilians and establishes this fact on the ground of data provided by the witness Nafa Taric.

293. The testimony of Nafa Taric is not sufficient to establish that herself and her daughter were deliberately targeted, targeted from what place, targeted by whom, and even less that they were deliberately targeted because they were civilians. The witness Nafa Taric was not in the position to determine precisely the direction from where the bullet came. On the video recording this is obvious.
 At the trial this witness alleged that she heard only one shot.
 The same witness also speaks of another shot which she had heard while lying with her daughter, yet it is not clear what is the meaning of “above” as this was never established, but the Trial Chamber takes into account this information and considers it to be the proof that they were deliberately targeted.

294. The Trial Chamber did not take into consideration, in this case as well, the opinion of the expert witnesses for the Defence, Prof. Dr. Dusan Dunjic and engineer Milan Kunjadic.

295. The injuries of the witness Nafa Taric and her daughter Elma were at the same height, which means that the bullet trajectory was horizontal, and this excludes the possibility of the bullet being shot from an elevated position such as the position of the Ozrenska Street.

296. The Trial Chamber rejects the argument of the Defence that on the relevant day there was a heavy fog and that shooting was not possible.

297. The fact that the Trial Chamber made an error in finding that the bullet was fired from Ozrenska Street may be clearly concluded through the qualification of the testimony of the witnesses for the Defence DP 10 and DP 16, who testified that the SRK did not have its positions in that area.

298. The Prosecution has failed to prove that Nafa Taric with her daughter was deliberately targeted, and therefore this incident should be rejected as unsubstantiated. 

a.5.2.2 Scheduled Sniping Incident No. 15

299. The Trial Chamber finds that this incident took place in the manner described by the witness Velic
, and evaluates evidence incompletely and erroneously. 

300. The Trial Chamber rejects the argument of the Defence that Velic was accidentally hit after having come out of the loader machine, during an exchange of fire.
  The Trial Chamber did not determine with any certainty from which place the bullets were fired.
 Contrary to the findings of the Trial Chamber, there are allegations of the witness DP 10 and DP 16 which the Trial Chamber erroneously deems inconsistent.

301. The Defence ascertains that the finding of the Trial Chamber on deliberate targeting of the witness Velic is brought in serious doubt for other reasons as well.
 From  the written statement given by engineer Milan Kunjadic
 it is evident that a large number of bullets was fired, but it can not be established from what armament, which again point out at  the possibility that the loader machine was hit accidentally, in an exchange of fire.

302. In any case, the Defence submits that the Prosecution has failed to prove that the witness Velic was deliberately targeted, as a civilian, and therefore this scheduled incident should be rejected as uncorroborated.

a.5.2.3 Scheduled Sniping Incident No. 20

303. The decision in this part of the Judgment was rendered by the Majority of the Trial Chamber, and the Majority finds that this incident occurred in the manner described by the witness Atif Mukanovic, as stated in para. 278 of the Judgment.
 and gives incomplete and erroneous analysis to that effect.

304. Further to the testimony of the witness Akif Mukanovic, the Prosecution offered in evidence a video tape, photographs, a map and a photograph 360 degrees.
 This entire evidence only serves to confirm the allegations of this witness about the position of his apartment in respect to the separation line and the layout of the sitting arrangement that evening at the apartment, and can not serve for drawing other conclusions in para. 284 of the Judgment, where the Majority erroneously finds that two shots were fired deliberately at a candle-lit window of the apartment in Hrasno, killing Hatema Mukanovic, a civilian, that the attack was undertaken from the territory under SRK control with the intention to kill or seriously injure any civilian present in the candle-lit room.

305. The evidence has shown that the incident took place when it was dark, that the room was lighted only by one candle and that the blinds were drawn over the windows,
 that the distance from the apartment to the SRK positions was 760 meters and that there was a free visual line between the apartment and the SRK positions. The Majority finds from the above stated that Hatema Mukanovic, was killed by a bullet fired from the SRK positions.
 The Defence finds this conclusion erroneous as none of the above stated pieces of evidence used by the Majority for its findings, is sufficient to form such a set of facts which would allow this conclusion to be made.

306. Bearing in mind the position of the apartment in respect to the separation line, even if there were no fights at the relevant time, there could have been firing of shots even from the positions of the SRK members but not deliberately targeting the window of the Mukanovic apartment, as the evidence has shown that during the wartime, and especially during the night, there is often shooting “as soon as something moves”.

307. The Majority of the Trial Chamber fails to examine all this on the basis of a notorious fact, which the Defence did not undertake to prove thinking that the Majority must have been well aware of the same, and that fact is that at a distance of 760 meter the candle light can not be seen, especially not if the candle is located in the room where the light is being dispersed, and the window of the room is protected by drawn shutters.

308. Bearing in mind the fact that at half roads between the Mukanovic’s apartment and the place from where the alleged shooting originated, there are military facilities, i.e. housing buildings used for military purposes by the ABiH, including the Loris building, spreading of the position lines of the ABiH, and the impossibility to observe a candle-lit window, the Defence finds that the Majority committed error when accepting that Prosecution had proved beyond any reasonable doubt that there was a deliberate targeting and killing of Hatema Mukanovic, and thus submits that this incident should be rejected as unsubstantiated. 

a.5.2.4 Scheduled Sniping Incident No. 27

309. The Trial Chamber in para. 286 of the Judgment finds that the witness AG was a civilian at the time when he was hit, accepting the manner of injury as described by the witness and presented by the Trial Chamber in para. 285 of the Judgment. The Defence deems such finding to be erroneous. 

310. The Defence wishes to reiterate that the presence of the deliberate targeting of civilians can not be established on the ground of establishing the civilian status alone, and even this on the ground of evidence compiled from the facts connected with the alleged victim. The presence of deliberate targeting of civilians must be established on the basis of the possibility of the person undertaking the action against the alleged intended victim, to determine that such person is a civilian.
 The Defence ascertains that there was no possibility of a visual observation from the SRK position of the spot where the witness AG was hit,
 and the findings of the Trial Chamber in para. 288 of the Judgment are erroneous regarding the line of targeting.

311. The Trial Chamber finds erroneously that during that day there was no fighting.
 The Defence primarily underlines that the witness AH is the sister of the witness AG, and not the mother and that she was heard on the day of 27 March 2002, yet that she did not utter the words quoted by the Trial Chamber in the transcript.
 Therefore the Trial Chamber quoted in the Judgment something that was not said by the witness on the designated page of the trial transcript, and based its decision on the evidence which was not presented.

312. The direction of the incoming trajectory of the bullet was not proved. If we are to assume that the direction was from “Przulja kuca” as stated by the police,
 then the Trial Chamber erroneously established that the witness AG was deliberately targeted, for several reasons.
 In the area of “Przulja kuca” members of the SRK did not have their positions on that side of the hill, overlooking the central parts of Sarajevo, as their positions were on the other side, so it was not possible to establish a visual line of sighting between the SRK positions and the spot where the witness AG was present.
 Had the Trial Chamber visited Sarajevo it would have easily verified these facts by personal observation.

313. The intention of the person shooting to deliberately hit the witness AG was not  proved.

314. The finding of the Trial Chamber is erroneous in para. 289 that AG, as a civilian, was injured by a shot deliberately fired at him, and therefore this incident should be rejected as unsubstantiated.
a.5.3 Alipasino Polje Area

315. In this section of the Judgment, the Trial Chamber gives a description of the position of the part of town known as Alipasino Polje and states that there was a separation line between this part of town and the part of town called Nedzarici. The entire Alipasino Polje area was under the ABiH control, while Nedzarici were under the control of the SRK, yet surrounded on the three sides with the territory under the control of the ABiH.
 

316. The Trial Chamber finds that fighting in this area was intense during the first month of the conflict and that the soldiers from both sides were constantly shooting.
 This finding is concordant with the allegations of many witnesses that Nedzarici were constantly being hit and were completely destroyed.
 This finding excludes deliberate targeting of civilians at Alipasino most (bridge).

317. When examining the scheduled sniping incidents offered by the Prosecution in Schedule 1 to the Indictment, under numbers 13, 21, 23, 25, and 26 in which allegedly shooting was done from Nedzarici against civilians in Alipasino Polje area (the Trial Chamber erroneously states on page 112 in para. 296 of the Judgment that the Prosecution listed the incidents under No. 13, 21, 23, and 25, because the incident 26 also pertains to Alipasino Polje) and when taking into consideration that the Trial Chamber did not accept that the Prosecution has proved that civilians were deliberately targeted in the scheduled incidents No. 13, 21, and 26, then it becomes clear that none of the other incidents, which were not scheduled and were not  subject of the examination of the Trial Chamber, can be accepted as incidents in which a civilian or civilians were deliberately targeted. Therefore it cannot be generalized that civilians were deliberately targeted from the SRK positions in Nedzarici.
a.5.3.1 Scheduled Sniping Incident No. 23

318. In examining this incident the Majority erroneously analyses the facts and evidence in para. 311 to 315 of the Judgment
 and on the basis of such erroneous analysis of evidence draws an erroneous conclusion in para. 315 and 316 of the Judgment.

319. A contradictory and unintelligible finding is given by the Majority in para. 317 of the Judgment.
 The Defence submits that it is necessary to establish whether the person shooting could have identified a civilians or not, and the Majority has not establish this important fact.

320. The Majority accepts that it was not possible to determine the place, which was the source of fire, but nevertheless finds that the shot was fired from the territory under the SRK control. This finding of the Majority is erroneous.

321. It is possible to have shooting even at the times of the cease-fire, i.e. a truce, as the evidence has shown that the cease-fire was never fully respected. 
 The evidence has demonstrated, however, that in this part of town daily fighting was taking place
, further supporting the conclusion that one can not exclude the possibility that Fatima Salcin was hit by a stray bullet or a bullet which ricocheted. 

322. The testimonies of these two witnesses are mutually so  contradictory that on the basis of their evidence one can not make any conclusion, beyond reasonable doubt, let alone that they were deliberately targeted.

323. All these ambiguities and contradictions were pointed out by the honorable Judge Navia
 who is of the opinion, and the Defence shares this opinion, that the witnesses Fatima Salcin and Dzevad Maljanovic are unreliable witnesses and that the Prosecution has failed to prove that these witnesses were deliberately targeted from the SRK positions, therefore this incident should be rejected as uncorroborated.
a.5.3.2 Scheduled Sniping Incident No. 25

324. The Trial Chamber gives an analysis of this incident through a one-sided and erroneous examination of evidence in para. 318 to 321 of the Judgment.

325. The Trial Chamber erroneously finds that it may be excluded that Muratovic Sanela was hit by a stay bullet, which ricocheted because Medina Omerovic was claiming that the soldiers were not located in the immediate vicinity, and because she was hit by only one bullet.

326. The fact proving whether a person was hit deliberately, or by a tray bullet, or a bullet which ricocheted, can not be established on the basis of the argument that the victim was hit by one bullet only, and the circumstance that in the vicinity of the victim there were no soldiers present.

327. In any case the soldiers were present in the immediate vicinity, in the building, as claimed by the witness Omerovic.

328. If the witness Omerovic claims that these soldiers were at the windows of the second and the third floor of the building, and that they were in uniforms, but were not garrisoned there, then any reasonable observer would have a clear picture that these soldiers were holding the position in the said building. Such a conclusion must be made also because of the claims of many witnesses that the AbiH soldiers were shooting from the high-rise buildings.

329. The fact that Sanela Muratovic was hit by one bullet can not be the reason for excluding the possibility that she was hit at random by a stray bullet or a bullet, which ricocheted, as this is actually the proof that wounding of Sanela was accidental.

330. The Trial Chamber finding is erroneous that at the time of the incident, there was no fighting in that area.
 The evidence has demonstrated that there were daily fights,
 and the Prosecution accepted that fact. That there was fighting is clearly illustrated on the photograph
 showing evident traces of damages on a white wall of one of the buildings between which she and Sanela Muratovic were passing.

331. The evidence demonstrated that during that day there was also shooting before Sanela Muratovic was injured, as the witness Omerovic Medina and Muratovic Sanela were warned of the firing, and it can not be excluded that the fighting was conducted and that there was an accidental injuring of Sanela Muratovic.

332. Therefore, had the Trial Chamber undertaken to apply the same method in finding facts as applied in the scheduled incident No. 26, which incident was not accepted as proved, then it would have certainly correctly found that fighting was taking place and that it was possible that Muratovic Sanela was hit by a stray bullet at the front line itself.

333. The Defence submits that the Prosecution has failed to prove that Muratovic Sanela was hit by a bullet fired from the Institute for Blind Persons. The finding of the Trial Chamber in para. 321 on page 123 of the Judgment that Sanela Muratovic was deliberately targeted as a civilian from the territory controlled by the SRK is erroneous, and thus this incident should be rejected as uncorroborated.

 a.5.4 Shelling incident in Alipasino Polje

334. In paras. 328-330, of the Judgment, the Trial Chamber deals with the information in relation to shelling of Alipasino Polje, which is performed in general and unacceptable way. There is no analysis of any event that could provide reliable conclusion of the shelling site, the direction from where shells came from, whether there were military targets or not, as well as what led the Trial Chamber to conclude that shelling was directed against the civilians, furthermore with the intention of spreading terror. 

335. Therefore, due to lack of serious analysis in relation to each of the shelling incidents, which is claimed that it presented attack against the civilians, it is impossible to reach the conclusion that civilians were attacked and shelled from Alipasino Polje, as the Trial Chamber erroneously did and generalized. 

336. The evidence in relation to alleged shelling of civilians are unacceptable, especially example testimony of John Ashton who presented himself as photo-reporter, but without any recording of any incident that he was testified about in the courtroom. 

337. The Trial Chamber didn’t state clear conclusion about deliberate shelling of civilians on Alipasino Polje, on the basis of allegations and analysis of facts and evidence in paras. 328-330, in order to derive conclusion that such shelling was actually done, only on the basis of one single illustrative example of an incident that is not even proven on the opinion of the Defence (i.e. scheduled shelling incident no 3).

338. Again, the Defence reiterates that the Trial Chamber performed analysis of facts in unacceptable manner, because the Trial Chamber didn’t take into consideration evidence about the existence of military targets on the territory of Alipasino Polje
, as well as the possibility of errors in the shelling process.

a.5.4.1 Scheduled Shelling Incident no 3

339. The  Defence expressly  refers to its Notice  of  Appeal, para. 267-269. 

340. In paras. 328-330 of  the Judgment the Trial Chamber deals with the shelling of Alipasino Polje. The  evaluation of the circumstances is done in a one-sided manner.
 The Trial Chamber did not and  could not  reach  clear conclusions about the  alleged deliberate shelling of civilians on Alipasino Polje. The  Chamber , it seems,  concluded in paras. 328-330, that such shelling was committed  only on the basis of one single illustrative example of an incident which, on the Defence’s opinion, was not even proven (i.e. scheduled shelling incident no 3).The Defence reiterates that the Trial Chamber performed a facts-analysis in an unacceptable manner, because the Trial Chamber did not take into consideration evidence  clearly establishing  the existence of military targets on the territory of Alipasino Polje
, as well as the possibility of collateral damages.

341. In addition, the  Defence  always claimed that the ABiH (and/or paramilitary groups) had  repeatedly  and in systematic manner organized shelling of their own  territory
.  Therefore, the  distance between the two localities is definitely not an acceptable argument since many witnesses testified that (T… T), even at the distance of 1000 meters (or more T.), the landing spot  could easily be the result of a firing error (implying therefore collateral damages), the mortars being described as area weapons which  are not precise. Since the Chamber itself has established that the (alleged) line of fire would cross territories held by the warring sides, the Chamber had to establish beyond any reasonable doubt where the fires originated from. 

342. In other words, the Prosecution had to prove – and not only to allege – that the fires originated from SRK-controlled territories. If not, the Chamber , in order to abide by the  in dubio pro reo principle,  had to consider this incident as not proven and, therefore, as not representative  of  any campaign (see notice of appeal ad 166) .

343. Respectfully, the Defence submits that the Trial Chamber erred in fact in disregarding and dismissing the conclusions of the Vilicic report (paragraphs 341 and 342 page 135).  The Trial Chamber   has  considered the  following  ad 342, page 135: “the Defence’s assertion that the attack could have been staged by the ABiH is not supported by any evidence and is therefore dismissed. The Trial Chamber reiterates that a mere hypothesis is not a basis for a reasonable doubt. Some fact or allegation must be relied on to turn a mere possibility into a reasonable one. Moreover, concerning the alleged possibility that the ABiH mistakenly hit Alipasino Polje while aiming at Nedjarici, for which there is not the slightest factual basis, the fact that the two locations are about a kilometer apart, would necessarily exclude such allegation”.  Respectfully the Defence  submits  that  the reference to this  distance is  erroneous.  The danger radius was of 500 meters minimum
  Alipasino polje  is – to the  west – immediately behind  Vojnicko polje, where were located  the  first buildings  facing Nedzarici. It was established that  the ABiH was mounting up military operations from behind those high-rise buildings, which were used as covert
. The shelling of the area was  perfectly understandable, from a military  point of view.
 Therefore, in order to possibly  exclude any  collateral damage, the  Chamber should have  examined  what the  situation, under a military point of  view, was  at a distance of 500-700 meters to west.  It did not so. In addition, the  Chamber  erred in fact in considering that there was no military target  in Alipasino polje.
  In addition if the source of fire from ABiH-held territories (part of Nezdjarici or others) was not categorically excluded, there was a reasonable doubt that the shells might have originated from those territories (in dubio pro reo).

344. The conclusion of the Trial Chamber in par. 342, of the Judgment is erroneous, in terms that Vilicic’s Expert Report is unacceptable and that the attack could not have been staged by the ABiH, because it is not supported by any evidence, and that there is no factual basis at all for allegation that ABiH mistakenly hit Alipasino Polje while targeting Nedzarici. 

345. On the contrary to the above allegations, on the basis of Expert Vilicic’s Report, there is a possibility of shorten drop  that is possible and frequent on the part of unskilled crews as well as the crews that don’t know or don’t take into consideration meteorological conditions. 

346. These are enough reasons to turn the Defence claim, about the possibility that mines were  fired from ABiH-held positions, from common possibility to reasonable possibility, considering also all the other facts in relation to this event. 

347. The Trial Chamber’s conclusions in paras. 343-344, of the Judgment are groundless in relation to source of firing of mortar shells, as well as in relation to inexistence of military target that would be intentional target of those shells. 

348. Detailed analysis of evidence shows that the intention was to hit military target, because of number of shells fired. 

349. The conclusion of the Trial Chamber is erroneous in terms that scheduled shelling incident no 3 constituted an attack that was, at the very least, indiscriminate as to its target, which was primarily if not entirely a residential neighborhood. 

350. The Defence submits that there are evidence of many legitimate military targets
 on Alipasino Polje, and SRK in any time had the right to target those legitimate military targets. This attack was performed in order to achieve military benefits, i.e. preventing the action of Kulin Ban Unit, which is at least much more important then possible collateral civilian casualties, having in mind that there cannot be accepted civilian presence in the zone of military target. 

 a.5.5 Dobrinja Area

351. In para. 346-350, of the Judgment, the Trial Chamber gives an analysis of the position of Dobrinja, stating that the evidence had demonstrated that from the Orthodox Church and Faculty of Theology (Faculty is not in Dobrinja) civilians were targeted. The Defence finds, again, unacceptable  that the Trial Chamber is in this manner establishing facts, giving only the description of the  layout of forces of the SRK, but not of the ABiH,
 leading to an erroneous and distorted picture of the events taking place in this part of town. The Trial Chamber finds that there is no evidence to prove that in examined incidents targeting was carried out from the Faculty of Theology
. Furthermore, the evidence had demonstrated
 that in that particular building a medical unit of the SRK was stationed, and that daily fighting was taking place.

352. It is not acceptable, to find here again, that the Trial Chamber is admitting in evidence the testimony of the witness for the Prosecution, Ismet Hadzic, otherwise a commander of the Dobrinja brigade (later renamed the 5th motorized brigade), alleging that the ABiH forces did not at all carry out any shooting, and that the SRK had soldiers positioned around Dobrinja “so that they may target the population”
. The Trial Chamber failed to undertake any examination of the layout and disposition of the forces of that brigade and other evidence demonstrating that the daily fighting was conducted in that part of town.

353. The Trial Chamber here again failed to give an analysis of any non-scheduled incident which would indicate that there was deliberate targeting of civilians in Dobrinja, and the conclusion on the presence of such actions is erroneous.

a.5.5.1 Scheduled Sniping Incident No. 6

354. The Trial Chamber gives an analysis of the evidence connected with the incident in which Munira Zametica was shot on the riverbank of Dobrinja river in para. 352 to 356, again in a one-sided and erroneous manner.

355. In para. 354, of the Judgment, the Trial Chamber erroneously concludes that the bullets directed at the victim originated from the tower of the Orthodox Church . The Trial Chamber omits to examine the elevation difference which exists between the spot where allegedly Munira Zametica was standing and the upper part of the Dobrinja River bank.
. The photographs
 offered in evidence by the Prosecution were not taken from the spot where it was designated that Munira Zametica was standing.

356. The Trial Chamber gives an erroneous finding in para. 355 of the Judgment, stating that it is possible from a distance of 1,100 meters (Hinchliffe determined the distance to be 1,107; T 12970) to notice that Munira Zametica was a civilian.
 The Prosecution has failed to prove that any person at all was in the possession of an optical sight on the riffle or of binoculars.

357. The evidence eliminates the possibility of a shot being fired from the tower of the Orthodox Church.

358. The Defence submits that the Trial Chamber has neglected the opinion of the expert witnesses for the Defence, Prof. Dr. Dunjic and engineer Milan Kunjadic.

359.  The Trial Chamber one-sidedly examined only the positions of the SRK, without venturing into examination of the ABiH positions.
 It seems indisputable that the separation line was very close and that there was daily shooting,
 and that during the relevant day there was sniper shooting.

360. The fact that there were sand bags on the bridge clearly indicates that the ABiH positions were also on the bridge, and the Trial Chamber erroneously accepts the allegation of the witnesses that the soldiers returned fire when Munira was already hit.
 This does not derive from the allegations of the witness Sadija Sahinovic,
 as her words “they never stayed for longer periods on the bridge” clearly indicate that she had the knowledge that soldiers were there, but that they did not stay for longer periods, which means that they were acting from there.

361. The Trial Chamber gives an erroneous conclusion in para. 355 of the Judgment that the course of events sufficiently proves that the death of Munira Zametica was a consequence of direct fire directed against her. The Defence fails to understand how the course of events can serve as basis for the fact finding that Munira Zametica was deliberately targeted, if she was not noticed as a civilian.

362. The Trial Chamber gives an erroneous finding in para. 356 of the Judgment that Munira Zametica as a civilian, was deliberately shot from the SRK-held territory, because the Prosecution has failed to prove beyond any reasonable doubt this case, and therefore this incident should be rejected as unsubstantiated.

a.5.5.2 Scheduled Sniping Incident No. 18

363. The Trial Chamber in para. 357 to 361, of the Judgment, gives erroneous analysis
 of the event in which Sanija Dzavlan was hit while riding a bicycle.

364. The witness Sanija Dzevlan claims that she did not know that she was hit until she had seen bullets ricocheting from the concrete.
 She was not in the position to designate from where shooting was done, but she assumes that the projectile could have come from the church or from the buildings in Dobrinja IV, but she could not show on the map where was the church, yet she said that the church is located between the housing buildings and the school in Dobrinja.
 The witness showed that the positions of the ABiH were on the Mojmilo hill and that the separation line was running between Dobrinja III and Dobrinja IV, in the way that the warring sides were separated only by a street.
 The witness confirmed that in that place there was always shooting but that on the relevant day there was none.

365. The Trial Chamber is para. 358 of the Judgment erroneously finds that the clothing and activity of the victim were indicia of her civilian status. The Defence upholds that from the distance of 800 meters it is not possible to see and identify the status of the victim. There is no proof that any person was in possession of arms with optical sights. The findings of the Trial Chamber are erroneous that the person shooting knew that the target was a civilian.

366. The finding of the Trial Chamber in para. 360 of the Judgment is erroneous that Sanija Dzevlan was deliberately targeted from the territory under the SRK control, because she was most probably hit by a bullet which ricocheted, as she had herself stated that she had seen three or four bullets ricocheting from the concrete around her.

367. The witness Sanija Dzevlan confirmed that at the bridge there were barricades of the height of one and a half meters, that they were placed along the bridge, on both sides of the bridge.

368. The Prosecution has failed to prove that Sanija Dzevlan was deliberately targeted from the SRK positions, and thus this incident should be rejected as unsubstantiated.

a.5.5.3 Scheduled Sniping Incident No. 22

369. The decision on this incident was passed by the Majority, analyzing the event in para. 362 to 367 of the Judgment, in the manner which the Defence finds erroneous.

370. The Majority erroneously established that the hit which had struck the bus was coming from Nedzarici, and in that direction the separation line was at the distance of some 750 m. The Majority declined to accept the allegation of the witness Grabovica that the hit came from the Faculty of Theology, and is not convinced that there was a line of sight, and the distance was 1500 meters, not a distance for deliberate targeting. The Defense then asks the question, on the basis of what evidence had the Majority concluded that the shot was fired from the SRK position in Nedzarici, when not a single piece of evidence was presented in that direction.

371. The evidence of the Defence have demonstrated that neither are the photographs P 3274 B and C showing the view towards Nedzarici, but the view towards the Airport settlement,
 as concluded also by the honorable Judge Nieto-Navia.

372. The Prosecution has failed to prove that the shooter has had an optical sight.

373. The Majority erroneously finds that the fact of only one bullet having been fired was sufficient ground to conclude that the passengers on board the bus were deliberately targeted.

374. It was not established from which weapon the shooting was done and from what distance.

375. The Majority erroneously finds in para. 367 on page 148 of the Judgment, that the civilians in this incident were deliberately targeted as such, and thus this incident should be rejected.
a.5.6 Shelling Attacks against Civilians in Dobrinja Area

376. The Trial Chamber is analyzing shelling attacks against the civilians in Dobrinja Area in paras. 368-372, alleging testimonies of Prosecution witnesses, from which testimonies it is impossible to conclude neither when, nor where the shelling happened, nor whether there were military targets in the vicinity of those sites. The analysis in incomplete and erroneous, and the testimonies of witnesses Hafizovic, Omerovic, witness A.E. and others are unreliable and apparently incorrect. 

a.5.6.1.   Scheduled Shelling Incident no 1
377. In par. 372-388, of the Judgment ,the Majority is analyzing the event that happened on 1 June 1993, during the football match that is held in Dobrinja IIIB. The Defence refers to paragraphs 195 – 212 of its  Notice of appeal. It adds what which follows.

378. The Majority is citing parts of testimonies of witnesses Ismet  Fazlic, Omer Hadziabdic, and established that two mortar mines fell on the parking lot where the football match was held, and that there were injured and dead. Furthermore, the Majority is citing parts of testimonies of witnesses Youseff Hajir, Ismet Hadzic and Gavranovic, who are stating different about number of dead and injured on the spot. 

379. The Majority is stating the opinion of expert witness Janko Vilicic that it could be expected that 43 persons were hit. The Majority is not accepting theoretical considerations of expert Dr. Vilicic, because it is allegedly contradicting the adduced evidence. 

380. The medical documentation is incomplete, unacceptable, and it is not indicating the number of victims, as erroneously established by the Majority. 

381. The Majority erroneously found that there is no doubt that Caprain Houdet, expert Higgs and witness Hamill correctly concluded that grenades of 81-82mm were fired from the east-southeast direction. Due to an error in determination of North during the positioning of the map, the direction and the distance were erroneously determined, as correctly concluded in Vilicic’s Expert’s opinion, whose Report the Trial Chamber is not accepting in this part also. The Majority is erroneously analyzing information from the Reports of Captain Houdet and expert Vilicic in par. 380, of the Judgment, where it taken erroneous values of ranges and drop angles, i.e. the conclusion of the Majority that mines are fired from the SRK held territory is erroneous, even if the claim of expert Vilicic that mines are fired with basic charges is accepted.

382. The Majority, therefore, erroneously accepted the position of Captain Houdet, even if Reports of Hamill and Higgs are contrary to that position. The Defence submits that the Majority erroneously analyzed evidence, stated in paras. 381-387, of the Judgment, which brings to erroneous factual conclusion that there were no military targets in the vicinity of the playground.  A correct analysis of evidence would clearly indicate that there were military targets in the vicinity of the playground, including trenches used by ABiH soldiers for performing military actions, as well as that there were other military targets on second defense line, which (together with proved Defence claims that there was no line of sight from SRK positions and that SRK members were not informed of the match) excludes the possibility that people present on the football match were deliberately targeted. 

383. Therefore, the Defence doesn’t accept the factual conclusion of the Majority that the event from the described shelling incident no 1 is example of indiscriminate shelling of the civilian area. There was evidence in the Trial record  that the Dobrinja Commander
 advised the organisation staff not to organise this tournament. This could have been for only one reason; the commander knew  how dangerous it could be to organise a tournament practically on the front line. On the other hand if, , by pure hypothesis, the grenades were fired from the SRK-controlled territory, it is established the  perpetrator(s) had no view on the parking lot. Therefore, the Majority should have at least considered what the subjective aspect of the incident could have been at that time and examined the incident  under these circumstances. In other words, the question was ”could a perpetrator, at war and in those circumstances, imagine and foresee that all that turmoil on the confrontation line was produced by civilians – who were supposed not to gather on the line - and not by soldiers?” Obviously, the answer is no: it is common knowledge that, at war, on the confrontation line, any activity will be first interpreted as a military one.

384. Toplik is an area which was monitored by the UNOPROFOR. The incident occurred in a quiet and sunny day. If the fire originated from this area, it could not have remained unheard or undetected by the UNPROFOR crews monitoring the site. On the other hand, if those firing had been detected or even simply heard by the UN monitoring crew, they would have been reported. Quod non! Since it was not the case, the Chamber had to apply the in dubio pro reo principle. 
 It appears that the  Trial Chamber erred in fact when  determining where the trenches were. The fact was that, as clearly indicated  by Witness DP9 on T D1770, those trenches were running a few dozens of meters only from the site of the incident. DP9 clearly indicated that those trenches materialised the separation line in that sector . This error led to an erroneous finding of fact and to miscarriage of Justice. If  we consider, technically speaking, that a front line has a certain depth  then it  clearly appears that this incident  practically  occurred on the front line itself. 
 

385. Another reasoning of the Majority is based on the fact that if the trenches were the targets of the attack, the second shell would have corresponded to a so-called correction fire and therefore landed closer to the target. 
 Logically, a correction fire can intervene only after a first shell (or a first volley) landed and after observers reported to the battery crew the precise landing spot. In the present instance, not only is it established that the Serbs had no view on the spot of the incident (thus seriously compromising the mere possibility of using observers!), but the Majority  forgot to examine or disregarded the question of the time of flight. It is established by the Trial Record that approximately 10 to 15 seconds separated the two impacts
. This time seems to be largely insufficient to observe, transmit the information, readjust the weapon and eventually prepare it for the second fire (all that should have intervened during 10-15 seconds, less the unknown time of flight). This reasoning is based on a wrong assumption of certain facts which led to miscarriage of Justice
. 

386. The same is true for the considerations of the Majority as to the atomic shelters and its conclusion that it could not have  been the object of the attack 
  That reasoning does not match with the realities of the war. Military speaking, the scope of an attack is not necessarily (as erroneously understood by the Majority) to inflict damage to facilities (in the present case, atomic shelters). It could very well be to inflict damages to military personnel
. On the other hand, if a mortar crew, or a commander, had received intelligence according to what (mainly) soldiers were participating or attending to a tournament, those soldiers had to come from somewhere. In that case, the atomic shelters, used by the ABiH represented a natural and legal target. Harassing the enemy would have been, in such circumstances, not only understandable, but also strictly legal. Therefore, the motives to exclude such a probability have no foundation whatsoever. 
 Finally,  it is not proven that the population targeted  was  as such a civilian population.  The  incident occurred practically on the  CFL and  this specific population was apparently mainly non-civilian: there is evidence in the  trial record that  the  victims were mainly  soldiers. (see above)
a.5.6.2.   Scheduled Shelling Incidents in Dobrinja 

387. The Majority is considering the scheduled shelling incident no 2 in paras. 388-397, of the Judgment, in such a way that it analyzes, in paras. 388-390, testimonies of witnesses Mehonic, Grebic, A.E., A.K2, Zineta Arifagic on an erroneous way, without taking care of contradictions in those evidence, which brings to erroneous conclusions of the Majority in par. 390, of the Judgment, that the event happened in a way as witnesses confirmed and that it killed over 10 persons and injured over 10 others. 

388. The Majority, in par. 391-393, of the Judgment  is analyzing  the reports of Hamdija Cavcic and witness AK, accepting UNMO Reports and erroneously accepts that the mine was fired from the direction west-north-west, rejecting the opinion of Defence expert Vilicic who stated that the direction of mine is east-southwest, because it is based on the inverted pictures. The above mentioned conclusion of the Majority is erroneous. Expert Vilicic has explained why he inverted the photograph and, upon the request of honorable Presiding Judge Orie, expert Vilicic performed other calculations that indicates on the fact that inverted picture has no importance for a  correct conclusion about the flight direction, as well as that the flight direction is erroneously determined by the Majority that accepted erroneous opinion of Cavcic and witness AK2. 

389. In par. 394 of the Judgment, the Majority is erroneously analyzing testimonies of witness Higgs, and erroneously concluded in par. 396, of the Judgment that there were no military targets in the immediate vicinity. The Majority didn’t allege any single proof that would refute the Defence claim in terms that water line was not visible from the SRK positions, that the tunnel was dug in the vicinity and the command post of the 2nd Battalion of 5th Motorized Brigade was about 120 meters away from the site where the mine fell. 

390. The Majority derived erroneous factual conclusion in par. 397, of the Judgment, that the water queue of civilians in Dobrinja “C5” was deliberately targeted by 82mm mortar shell fired from SRK-held territory. 

a.5.6.3 Scheduled Shelling Incident no 2

391. As a principle, the Defence respectfully submits that for all the shelling incidents
(scheduled or not) the trial Chamber should have closely examined  not only what the definition of “civilian” was  but also whether  this general  definition could be accepted  with respect to the specific situation of facts. For example the situation is totally different  when a  victim is hit , for example in a place  kilometres away from the front line or  in the area of the front line. The question then was that of the  nature of the population itself, in respect to each incident .  In other words, does a population  composed of both non-civilians  and civilians, living practically on front lines or close to strategic military objectives  still correspond to the usual definition or  does it imply that it deprives this population of the  specific protections? 
  In Sarajevo, the mingling of both populations was a clearly established fact and this circumstance had to be taken in consideration by the Trial Chamber. The mere fact of having civilians among the victims does not imply, de facto or even de jure, that the targeted population was civilian in nature. For the Defence, it is not acceptable to simply consider a general definition – as to the civilian nature -  and not examine specifically, for each case, whether the specific population could be  legally deemed as a civilian population. The clear stand of the  defence was that when such incidents occurred on the  CFL  or close to legal military targets, this population, if and when mingled with the military was deprived of any specific protection. Therefore, and in order to consider these facts, the Trial Chamber also had to precisely determine and establish what the depth of the lines were. By not doing so, it rendered a decision which led to miscarriage of Justice. 

392. This distinction was much more than crucial in this case where the systematic approach of the Indictment was to use examples only as illustrations of a wider campaign of sniping and shelling against the civilian population . Therefore  one has to specifically examine each case, i.e. each example furnished by the Prosecution, to determine if the population “targeted” really was of a civilian nature  as these specific conclusions  could lead to other more general  conclusions.  In other words, how could be defined, but in casu and at war, a population practically living on the confrontation line or close to very strategic objectives . 

393. In order to possibly accept this incident as being an example for the alleged campaign, the Majority had first to examine the nature of this population specifically. For the defence it is clear that a “civilian population” hit on the confrontation line (the risks here being what they are) could hardly be accepted as an example of a wider campaign against civilians.

394. For this specific incident  the proven facts were that  there were trenches at 50 metres from the spot of the incident
. There was more than a significant ABiH presence in the area which was strategically vital for the ABiH since this was where the Butmir tunnel would end, connecting Sarajevo with the rest of the BH territory. Harassing  such a military zone, where the population around this tunnel was mainly military, would therefore have been  militarily understandable and  acceptable . Since the Butmir Tunnel was designed to permit military assets to arrive in town, it was obviously a crucial objective. 

395. The Defence also respectfully submits that the Majority erred in fact in finding ad 393, that: “the fire originated from the direction west-northwest to the point of impact”. This Majority’s finding was mainly based on the few traces left by the explosion on the ground. Nevertheless, the fact is that the grenade exploded in flight, or more precisely on somebody. It did not explode on the ground. Before concluding anything on the provenance of the fire,(mainly based on the few traces left on the ground) the Majority should necessarily have examined whether the trajectory of the schrapnels would have been modified due the simple fact they encountered a physical obstacle (a human body) and if yes, with which consequences (it could perfectly well be the case that the human body had practically sheltered the ground in front of the trajectory of the shell, with the possible result that, contrary to what seem to be normally the case, more traces could be observed on the ground in the direction of the fire than the opposite

396. In addition the Chamber  did not really examine the question of a possible recklessness (distinction that the Trial Chamber did in other places), not to speak of course of the collateral damages possibility. 

a.5.6.4.  Scheduled Shelling Incident no 4

397. The Trial Chamber is considering and analyzing evidence in relation to scheduled shelling incident no 4 in par. 406, pages 165-174 of the Judgment, which are analyzed one-sidedly and erroneously. Namely, the Trial Chamber alleged only parts of testimonies of witnesses Sabahudin Ljusa, Fata Spahic, witness R, Eldar Hafizovic and Sead Besic, including Reports of investigative Judge Eterovic and Mirza Sabljica, without analyzing of contradictions in these evidence, which are such that it prevents factual conclusions beyond any reasonable doubt. 

398. The Defence expressly refers to the paragraphs  219- 225 of its Notice of appeal.
399. The Trial Chamber erroneously established that there were no military targets in the vicinity. In that area there were plenty of military targets, as the Defence indicated, and evidence presented the existence of the same, especially the existence of the separation line. 

400. The conclusion of the Trial Chamber regarding the direction from where the mine came from in par. 409, of the Judgment and the conclusion of the Trial Chamber that the three shells struck civilians engaged in peaceful activities and that there was no military target in the vicinity is erroneous. 

401. Because of errors in analysis of evidence, the Trial Chamber derived erroneous factual conclusion in par. 410, page 174 of the Judgment, that the fourth scheduled shelling incident constituted an attack that was, at the very least, indiscriminate as to its target, resulting in civilian casualties. 

402. The Defence wishes to underline here that the Trial Chamber could not have just considered that the submissions done by the defence had no merit or that they were of a general nature.  The Trial record was replete with evidence according to which the age of both ammunition and weapons would provoke firing errors
.  It was established that mortars were area weapons
 and that they were not precise. The danger radius was considered by witnesses to be of 600 metres if not more
. Mortars were used by both parties and they were the only possibility to reach targets located in ground floors or in the lower floors of buildings. 

403. In order to formally exclude any legal military operation, the Chamber had to precisely consider and examine, as stated above,  if this population  could have been technically deemed as  a  “civilian population”.  It should also, and necessarily,  have  determined what the depth  of the front line was for this incident. The considerations expressed above by the Defence are then evoked here, mutatis mutandis.   Without precisely and sufficiently examining these facts, it was simply not possible to reach any conclusion as to the  collateral damages issue, in other words to abide by the in dubio pro reo principle.

404. Finally, the Defence respectfully submits that the Trial Chamber erred in fact in finding ad par. 408, page 173 of the Judgment that the conclusions of the Vilicic report had to be rejected. Therefore, the Trial Chamber also erred in fact in erroneously determining the provenance of the fires, ad par 409 of the Judgment.

a.5.7 Sarajevo Airport

405. In para. 411-417 of the Judgment the Trial Chamber erroneously analyzes the presented evidence and concludes that the SRK forces knew well of the civilians crossing the airport, targeting their crossings without establishing the distinction between military and civilians. Such a conclusion is mainly based on the testimony of witness DP 35, which does not designate that targeting was put into effect, and that civilian casualties were caused, because the evidence, examined by the Chamber,
 leads to a different conclusion.

406. Mindful of the obligation of the UNPROFOR banning the misuse of the airport, nevertheless exercised when assistance was rendered to the ABiH and the crossing of ABiH forces allowed, and the fact that excavation works on the tunnel underneath the runway were carried out, actions of the SRK forces aimed against these activities, were not undetaken in order to target civilians, as the Trial Chamber concludes, and this ocnclusion on indiscriminate targeting of civilians is not only unsubstantiated but also surprisingly inaccurate.

a.5.7.1. Brijesko Brdo Area

407. The Defence finds that the analysis of evidence given in para. 417-420 by the Majority examines the events in the part of town Brijesko Brdo is erroneous, and established through the citation of parts of testimony of the witnesses,
 saying they were far away from the separation line.
 This was erroneously established because the witnesses Krsmanovic and Karavelic were concordant that the line of ABiH positions was at 300-350 m from the place of the incident,
 certainly not “far away”.

408. The Defence again wishes to underline that it is unacceptable for the Trial Chamber to fail again in establishing the positions and actions of the ABiH, and to conduct itself as if the ABiH had never existed and that in that part of town there were no combat actions conducted at all, this attitude resulting in the finding that only the SRK members were the ones present, firing and shooting, and, of course,  targeting civilians.

a.5.7.2 Scheduled Sniping Incident No. 16

409. The decision on this incident was rendered by the Majority, examining the evidence of this incident in para. 421-429 of the Judgment, evaluating the evidence without comparing and contrasting. Such an evaluation is unacceptable and leads to erroneous fact finding.

410. The Majority here also examines not the opinion of the expert witnesses for the Defence Prof. Dr. Dunjic and engineer Kunjadic, their opinion being that the direct examination of the victim could have yielded information (the angle of entry of the bullet into the left leg of Ramiza Kundo and the direction of the injury channel), helping to determine the direction from where the bullet arrived.

411. The Majority in para. 426 of the Judgment finds that the bullet injuring Ramiza Kundo arrived from the direction of “Polje” in the zone of Bacic and Brijesce. Firstly, the witness Ramiza was not consistent in explaining from where the bullet arrived. Secondly, her testimony contradicts the statement made by her husband, both on the time and the place of injury.
 Thus it is clear that there is no proof indicating the place from where the bullet was fired.

412. The witness for the Defence
 clearly demonstrated that the hit injuring Ramiza Kundo could not have been fired from the SRK positions. Bearing in mind the allegation of this witness and the significant differences in the testimony of Ramiza Kundo, given during the trial and the difference between her testimony and the testimony of her husband, Judge Navia had also given a dissenting opinion not being convinced that the evidence prove that the incident occurred in the manner erroneously established by the Majority of the Trial Chamber.

413. The Majority gives an erroneous conclusion, rejecting the possibility that Ramiza Kundo could have been hit by a stray bullet, only because she had stated that there were no fights at that place and on that day. Bearing in mind the evidence
 which confirms that during that day there was fighting in the vicinity, in Ilidza, taking into account the inconsistencies of the testimony of Ramiza Kundo, and the possibility that someone was shooting towards the ABiH soldiers who had their positions in the vicinity, even if there was no fighting at the relevant spot itself, such a possibility could not be excluded, and through application of the principle “in dubio pro reo” this incident should have been rejected as unsubstantiated.

a.5.7.3 Scheduled Sniping Incident No. 17

414. The Majority erroneously finds that Fatima Osmanovic was hit as a civilian, the finding based solely on the allegation of the witness Menzilovic that at the same place a similar incident had happened with Fatima Osmanovic. The Majority must not take into account only the bare allegation of the witness Menzilovic, because not a single piece of evidence was presented about this incident and the circumstances in which it allegedly occurred, and we do not have any evidence proving that the incident did happen at all. The testimony of the witness Ramiza Kundo is such that the facts can not be established beyond any reasonable doubt.

415. The Majority makes erroneous finding that it is sufficient to believe the witness Menzilovic that Fatima Osmanovic was hit. In the transcript there is no proof that she was really hit by a bullet fired from a firearm. We do not know under what circumstances Fatima Osmanovic was injured, or when she was injured.

416. As not a single piece of evidence was presented about the injury of Fatima Osmanovic, and neither the place nor time stated, it is clear that it is impossible to accept beyond any reasonable doubt that this incident had taken place in the manner erroneously established by the Majority, as pointed out by Judge Navia himself.

417. The Defence submits that this incident should be rejected as unsubstantiated.

a.5.8.   Stari Grad Area

418. The position of the Trial Chamber in par. 434, of the Judgment is untenable, in terms that the Trial Record contains evidence from a variety of sources indicating that indiscriminate shelling in the general area of the old city centre known as Stari Grad.

419.  The evidence called by the Trial Chamber in the above mentioned par. 434 of the Judgment are not valid for determination of the existence of shelling in Stari Grad in the  framework of a campaign. 

a.5.8.1.  Stari Grad

420. The evidence mentioned in paras. 435-436 of the Judgment are not enough to accept the conclusion that the Trial Record contains evidence from variety of sources that civilians were injured by indiscriminative shelling. Such analysis is incomplete and brings to erroneous factual conclusions. Each of the mentioned incidents in paras. 435 and 436 must be specially investigated to be able to conclude when the shelling happened and under what circumstances, whether shelling came as a response to previous source of firing that would originate from the city, and whether such consequences occurred due to indiscriminative shelling or as a collateral damage. 

421. Evidence shows that legitimate military target was positioned in the old  Brewery in Bistrik, as well as that ABiH mortars were repeatedly firing from the Kosevo Hospital.

422. The above mentioned evidence, such incompletely evaluated, cannot present evidence that would, beyond reasonable doubt, determine any illegal activities of SRK members, especially because there are no single evidence that firing in any of these cases originated from SRK positions. 

a.5.8.2 Scheduled Incident No. 5 

423. The Trial Chamber erroneously derived its factual conclusions  in relation to explosion of mortar mine in this incident. The  Defence expressly refers to its  Notice  of Appeal,  paragraphs 239-262, on pages  45-50.

424. The Defence disputes the fact that the incoming direction would have been of  approximately 18° 
. The  Defence also disputes the finding of the Majority  concerning the determination of the drop angle .
 Another  pivotal issue was not only the nature or the consistency  of the soil in Markale but, more  specifically, the determination of  its specific shock-resistance (i.e. the elasticity-factor)
. As to the crater (upper part) it seems that it could be measured in a much easier way than the tunnel itself. For this tunnel, not only the Trial Record did not furnish any explanation for such a difference, but also the importance of the difference itself (50 percent, from 10 to 15 cm) was a clear indication that those measures were not reliable at all
. In addition, the measures were not corroborated by any other source. (The tunnel itself was so disturbed that numerous experts did not attempt to even measure it, because they knew, as experts, that it would have led to virtually nothing!  Therefore, the conclusions reached as to the charges (paragraph 490, on page 205) have no  foundation whatsoever.
.


425. The Defence submits that the appraisal of the testimonies for this incident was done in a one-sided manner. Witness AF’s testimony  was cited by the Majority for establishing the provenance of the shell.  This testimony  was simply not credible, and , in fairness to the  Accused, the Majority should have rejected it in full 
. As to Witness AK –1’s testimony, the Defence  expressly refers to paragraphs 254-258 of its Notice of Appeal. Since Witness AK-1 distinctly heard and described the whistling sound of the shell  when “ survolant au-dessus de nous”.....”un son sifflant” 
 it clearly, logically , technically and exclusively  means, if a shell was fired, that its altitude was sufficiently low  to be heard and detected
. 

426. The Majority has considered  that it would be  perfectly possible to reach the target with only one shot if it was pre-recorded (paragraph 494, on page  206). Before the explosion at Markale, there had been no other fire on the area 
. To better ascertain its finding as to the pre-recorded issue, the Majority recalls that  “in the four months preceding the incident at Markale market, about 10 to 12  mortar shells fell around  Markale market (...)”
 . This consideration fully contradicts the evidence in the Trial record. First, this indication of  four months is not sufficiently precise. Due to changes in the meteorological  conditions,  the coordinates of a target  can simply not remained unchanged over a long period of time.
 Second; on this specific issue there was a clear and undisputed testimony of a witness for the Prosecution 
stating  that the span during which pre-recorded data could be successfully used was of only two hours. The Majority has simply ignored (or practically rejected) this testimony which was clearly proving that the pre-recorded  theory could not work in this case since  no fire  occurred that day before the incident at Markale. In fairness to the Accused, the Majority should at least have examined this testimony. For the Defence, this is one example of how the Majority evaluated the evidence in a one-sided manner. From this point of view, the Defence totally shares Judge Nieto-Navia’s opinion who expressed the  view that “ (…) the Majority’s argument misstates the evidence”
 Judge Nieto-Navia was also stating that: “Hence the angles measured on 11 February /1994 by Commandant Hamill and Major Khan/ are not beyond suspicion”
 

427. There is another issue  casting  doubt over this incident. There were in the Trial record pictures of the  fragments (shrapnels). The fragments themselves were never tendered in evidence  by the Prosecution.  How could we reasonably admit or even imagine that the tail-fin (allegedly recovered in Markale) could be shown to the Tribunal (and it was therefore safely stored by the authorities) but not the fragments (which, for some extraordinary reasons would not have been so well stored). These quite extraordinary circumstances were more than indicia that the Prosecutor’s case was not and is not acceptable.
428. Finally, the Majority’s finding according to which the shell was fired deliberately is based on, literally, nothing. There is even no attempt to try to give a proper foundation to this finding. The maps of the military targets
 in Sarajevo, tendered by the Defence were simply not examined by the Chamber. 

a. 5.9.   Kosevo Area
429. The analysis of evidence made by the Trial Chamber in relation to targeting of the Kosevo Hospital in paras. 497-509, on pages 206-213 of the Judgment is one-sided, contradictory, unintelligible and unacceptable. Evidence mentioned by the Trial Chamber are excluding one each other and they are not allowing the conclusion that the Hospital was directly targeted or that the events happened in a way alleged in some evidence. The evidence indicate that the area of Kosevo Hospital, not the Hospital itself, came into SRK firing only as a response to ABiH military activities from that area. 

430. The conclusion of the Trial Chamber in par. 509, page 213 of the Judgment is erroneous in terms that the Hospital was directly targeted and that attacks on Kosevo hospital constitute examples of the campaign of attacks on civilians. The evidence are excluding such conclusion. 

b. Sniping and Shelling of Civilians in Rural ABiH-held Areas of Sarajevo

b.1.   Sedrenik Area

431. The Trial Chamber did not offer any findings regarding the incidents in Sedrenik and  one-sidedly, on the basis of only enumerated evidence, without any analysis of the same, concluded that the SRK controlled the positions in the vicinity of Spicasta Stijena, and the ABiH positions directly below this ridgeline.

432. The duty was neglected to establish the positions of the warring sides in the area of Grdonj (Sedam suma) and to establish the frequency and manner of combat fighting in this part of Sarajevo.    

b.1.1. Scheduled Sniping Incident No. 3

433. The Majority, erroneously evaluating the presented evidence, made erroneous finding of facts alleging that the witness E was deliberately targeted and hit as a civilian.

434. The Majority erroneously evaluated the evidence in para 515 to 518 of the Judgment in connection with this incident. The analysis of the video recordings and photographs
 clearly shows that it was not possible for the witness E to be hit by a direct shot.

435.  Witness E stated herself that between her house and Spicasta Stijena ABiH was stationed, and she described two rows of trenches
, and explained that on that morning the army was passing through the courtyard.
 Witnesses for the Defence
 have confirmed that daily combat activities were conducted in that area, and this was accepted by the Majority,
 so it is impossible to eliminate the possibility of the witness E being hit by a ricochet .

436. The Prosecution has failed to prove that any person in the SRK positions was having an optical sight, so the conclusion of the Majority is erroneous that from the distance of 1.111 meters it was possible to deliberately target a girl. Moreover  the Majority did not consider  the proven fact  that the  victim was wearing  blue trousers and  a blue jacket , that  she had a relatively high size for her age (see transcript, French text) and that she could, at this distance  easily have  been mistaken for a soldier  (the ABiH  soldiers also had plain blue uniforms)

437. The fact that arguments of the Defence are well grounded is also supported by the conclusions of Judge Navia, who was not convinced that the Prosecution has proved beyond any reasonable doubt that there was intent to deliberately target the witness E, as a civilian.

b.1.2 Scheduled Sniping Incident No. 8

438. The Majority erroneously and one-sidedly evaluates the presented evidence and erroneously finds facts in para. 519 to 523 of the Judgment.

439. The possibility of establishing a visual contact from the place of the alleged incident to the alleged place from where the shot was fired, can be determined only on the basis of the inspection of the spot itself of firing, or on the basis of the photograph taken from the place from where the alleged shot was fired. 

440. At the distance of 900 meters in the morning hours, in the woods when it was overcast and cloudy
 it would not be possible to deliberately target a person, because at such a distance nothing can be seen, even if it was possible to establish a visual line of sight between the place of firing the shot and the place of injury of the victim.

441. The evidence has shown that on the location where the witness Mejra was injured there were daily fights, that the separation lines were close, that there were three lines of trenches in the zone of the ABiH positions, and that the witness herself stated that during that day there were many combats.
 The Majority made the error in rejecting the possibility of the witness Mejra being injured by a ricocheting bullet, as found by the expert for the Defence.

442. Further to the above stated, the Defence wishes to point out that the Prosecution has failed to introduce medical evidence on the injuries of the witness Mejra Jusovic.

443. Therefore the conclusion of the Majority is erroneous that the witness Mejra Jusovic was targeted in reckless disregard of the possibility that she was a civilian, and this incident, as correctly concluded by the Judge Navia,
 should be rejected as unsubstantiated.

b.2 Other Evidence of Targeting of Civilians from

Spicasta Stijena

444. The Trial Chamber gives a one-sided and erroneous analysis of evidence in para. 524 to 527, on page 219 to 221 of the Judgment, leading to the erroneous finding of fact, that daily intensive fighting was taking place.
445. The conclusion of the Trial Chamber that the civilians in the area of Sedrenik   were targeted indiscriminately or by direct fire from the infantry arms is erroneous.

446. All eventual civilian victims that the Prosecution did not even try to prove had existed, were the victims of stray or ricocheting bullets fired during the exchange of fire in the daily combat actions.

b.3 Sirokaca Area

447. The evaluation of evidence given by the Trial Chamber for the area of Sirokace, with the Trebevic Mount and Baba Rock, in para. 527 to 531, on page 221 to 223 of the Judgment, was done one-sidedly and erroneously, leading to the erroneous finding of facts in para. 530, on page 223 of the Judgment, where the Trial Chamber finds that the SRK was acting from the general direction of Baba Stijena.

448. The Defence submits that during the trial not a single witness nor piece of evidence had identified the Baba Stijena (Baba Rock). All the conclusions regarding this rock are, therefore, erroneous and unreliable.

b.3.1 Scheduled Sniping Incident No. 2

449. The Majority gave an erroneous assessment of the evidence regarding the scheduled incident No. 2 in para. 532 to 536 of the Judgment.

450. The Defence finds that the Majority has made an erroneous conclusion in para. 535 of the Judgment that Anisa Pita was wounded by the bullet fired from the Baba Stijena rock area. The evidence
 confirms this stand of the Defence.

451.  Fatima Pita and her husband Ekrem Pita, in two different ways give explanation of the position of the rock Baba.
 They also describedifferently the time of the incident and what happened with the rifle bullet, so it is clear that they are not credible witnesses.

452. The Defence underlines that the Prosecution has neither tried to prove nor had proved that targeting was done by aid of an optical sight, and it is a notorious fact that from the distance of 950 meters not even a man can be seen with a naked eye, let alone a small child sheltered by houses, fences and trees.

453. The conclusion of the honorable Judge Navia, however, is correct that the Prosecution did not prove beyond reasonable doubt that Anisa was deliberately targeted from the SRK positions.

454. The conclusion of the Majority is erroneous in para. 537 of the Judgment that Anisa Pita was deliberately targeted as a civilian, and this incident must be rejected as uncorroborated, through application of the principle in dubio pro reo.

b.4 Vogosce Area

455. The Trial Chamber failed, for this areas as well, to determine the layout of the warring sides, combat positions and the manner of combat actions, yet this should have been done, because the Defence is constantly emphasizing that there was never either a deliberate or a discriminate targeting of civilians or civilian areas.

456. The Trial Chamber or the Majority in the contested Judgment neglected the evidence which demonstrates the presence of daily fighting in all the parts of Sarajevo.

b.4.1. Scheduled Sniping Incident No. 4

457. The Trial Chamber, by erroneous evaluation of the evidence, mutually contradictory, makes erroneous finding of facts in para. 547 to 552 of the Judgment.

458. The Defence primarily underlines that all the witnesses, and witness G himself, have shown on the photograph
 that the separation lines were very close together and that their garden was situated behind the line held by the ABiH members.

459. According witness G’s testimony and  based on the position of his body, the fire could not have come from the direction which he designated.

460. Witness G himself stated that on that day he heard the shooting before he was hit,
 from the direction of Orahov Brijeg, which means that on that relevant day there was fighting, and this in turn can not eliminate the possibility that the witness G was hit by a stray bullet, and thus this incident should be rejected as uncorroborated.

b.4.2 Scheduled Sniping Incident No. 9

461. The Trial Chamber, in a one-sided evaluation of evidence in para. 552 to 556 of the Judgment, erroneous finds that Vildana Kapur was deliberately targeted.

462. Firstly, the witness stated that in the vicinity there was a police canteen.
 The incident took place while they were walking along “Stara cesta”. Witness L testified that the zone around Stara cesta was full of soldiers.
 Witness Ifeta Sahic testified that there was shooting that day when Vildana was injured and that shooting was done from the so-called “death sower” (machine gun).
 Witness for the Defence DP 14 testified that in that zone there were no days without fighting.
 

463. The Trial Chamber fails to take into consideration the location of the ABiH members
.

464.  Furthermore, The Prosecution has failed to prove that from the position of the SRK forces it was really possible to see the spot where Vildana Kapur injured.

465. The Defence upholds that the above-mentioned  facts are sufficient to prove that an impartial observer is not in the position, beyond any reasonable doubt, to accept that Vildana Kapur was deliberately targeted as a civilian,
 and thus this incident should be rejected as unsubstantiated.

b.5 Other Evidence of Targeting Civilians from the Area of

Kobilja Glava

466. The reasons offered by the Trial Chamber in para. 558 to 560 of the Judgment justifying the conclusion of the Trial Chamber that the civilians were deliberately targeted by small arms fire or artillery weapons in this zone are  erroneous.

467. The incident described in para. 559 of the Judgment was not examined at the trial, and neither was it established beyond doubt from which place the hit was fired and under which circumstances.

468. The stand of the Trial Chamber in para. 560 on page 236 of the Judgment that in one incident a civilian house in Zuc was shelled and destroyed, and that in that area there were no military targets is unacceptable.

c. Pattern of Fire into ABiH-held Areas of Sarajevo

469. The Trial Chamber in para. 561 to 564 on page 237 to 239 of the Judgment quotes parts of some testimonies of witnesses
 about the actions of the SRK forces, mentioning different intensities of action and stating that there was an impression for  the witnesses that there was random shooting into various parts of town. Thus the Trial Chamber concluded, although this was not said explicitly, that there was a general pattern of fire, as stated in para. 561 on page 237 of the Judgment.

470. The conclusion of the Trial Chamber on the basis of evidence mentioned in para. 561 to 564 of the Judgment is erroneous and based on  a one-sided consideration of evidence. The Trial Chamber again fails to establish what, during those  days and during the stated incidents, were the activities of the ABiH forces. It would result from the contested Judgment that the ABiH forces never carried out any action. No general pattern of fire existed, especially not such that would act against civilians in the parts of town under the ABiH control.

d. Were Sniping and Shelling Attacks on Civilians in

ABiH-held Areas of Sarajevo Committed with the Aim to

Spread Terror?

471. The analysis of evidence given in para. 564 to 578, on pages 239 to 243 of the Judgment, made in a one-sided manner, by stating parts of testimonies of some witnesses only, is erroneous and unacceptable.

472. The impressions of certain witnesses, who even in their testimonies do not have grounds for making any factual findings, can not serve as proof especially the proof of someone’s unlawful actions. Such erroneous evaluation of  evidence caused erroneous factual and legal findings.

e. Number of Civilians Killed or Injured in ABiH-controlled Parts of Sarajevo during the Indictment Period

473. The conclusion of the Trial Chamber in para. 581, on page 245 of the Judgment, is erroneous when alleging that the arguments of the expert witness for the Prosecution, Ewa Tabeau, on the minimum number of victims from only 6 municipalities, are acceptable. This is a one-sided appraisal, because the Defence, through its expert witness had proved that the arguments of the expert witness Tabeau are unacceptable.
 

474. It is not true that “many hundreds of civilians” were killed and thousands wounded in ABiH-controlled parts of Sarajevo, as erroneously concluded by the Trial Chamber in para. 581 of the Judgment.

475. Ewa Tabeau processed all the areas under ABiH control and the maximum number of killed, established by this expert, was 253. This number is not representative of “many hundreds of civilians”,
 and neither can the number of injured be described as justifying “thousands of injured”. 

f. Conclusion on Whether there was a Campaign of Sniping and Shelling in Sarajevo by SRK Forces

476. The analysis of evidence made by the Majority in para. 573 to 595 of the Judgment, is erroneous. On  that basis an erroneous conclusion is made by the Majority that there were attacks on civilians with the primary aim of spreading terror amongst the civilian population. The analysis was made by a one-sided evaluation of evidence and on the basis of facts, which were mutually contradictory, or of evidence incorrectly interpreted.

477. The civilians were not in any danger, as the Majority erroneously finds in para. 586, from  allegedly  sniper fire opened on them, but they were in danger from daily fighting in urbane conditions.

478. The Trial Chamber erroneously finds in para. 587 on page 248 of the Judgment that the statements made by the military personnel confirmed that  there existed attacks on civilians .

479. The Trial Chamber finds that there were cases when the ABiH forces deliberately targeted civilians of their own side in order to attract international sympathies, that some civilians could have been hit by stray bullets, and that some of the civilians could have been hit if mistaken for combatants,
 But the Trial Chamber erroneously finds that those cases can not have an effect on the conclusion that the pattern of fire was indiscriminate or  that there was  deliberate targeting of civilians, although this conclusion is not based on any concrete evidence.

480. The Majority erroneously concluded that the civilians were indiscriminately or deliberately targeted and that this resulted in a minimum of hundreds of dead and thousands of wounded.

481. The conclusions in para. 593 and 594 of the Judgment are contradictory, if  not incomprehensible,
 leading to erroneous legal findings.

482. The Majority turned the things around, and the final consequence which the Prosecution had failed to prove: attacks against civilians carried out with a specific purpose of spreading terror among civilians, deemed to be the proof that there existed a campaign of sniping and shelling against civilians.

483. The meaning of the term campaign required something to be repeated in a large number of cases and over an extended period of time, with the same or a higher level of intensity. For to the Defence, a campaign can not be determined without a clearly established presence of a large number of unlawful attacks on civilians, and the Prosecution has failed to offer proof even of the existence of a small number of the representative examples in the so-called scheduled incidents. It can not be taken as proven that there were unlawful military actions in cases which were not even examined before court. The evidence has shown that upon taking of the command of the SRK forces by General Galic, the intensity of the actions was lowering.

III.  CRIMINAL RESPONSIBILITY OF GENERAL GALIC

Eighteenth Ground of Appeal

Error in determining criminal responsibility
484. The Trial Chamber in para. 603 on page 717 of the Judgment, examines the place and role of General Galic and his criminal responsibility, and in the same manner as applied in  Part III of the Judgment,  gives a one-sided, incomplete and erroneous evaluation of evidence.

A1. General Galic’s Personal Background

485. Early in the Introduction, in para. 604 of the Judgment, the Trial Chamber, relying on the testimony of the expert witness Philips, erroneously finds that General Galic was appointed commander of the SRK by the decision of the minister of defence. Expert witness for the Defence, Radinovic, enclosed to his statement the Proclamation of the President of the Presidency of the Republic of Srpska nominating General Galic to this duty, and this was the only procedure possible according to the Constitution and Law.
 This in turn indicates that the Trial Chamber made an erroneous conclusion, but also that the expert witness Phillips can not be considered reliable.

A2. The Role of General Galic

486. The Trial Chamber offers an erroneous stand in the para. 609 of the Judgment, that there is no dispute between the parties that General Galic, as a Corps commander, was in charge of continuing the planning and the execution of the military encirclement  of Sarajevo, alleging that there is no dispute between the parties and the stand of the Defence in its Final Trial Brief .The Defence in its briefs
 ascertained that there was no encirclement of Sarajevo, but that there was a division of the city.

487. In para. 610 and 612 of the Judgment, the Trial Chamber only quotes the stands of the Prosecution regarding the criminal responsibility of General Galic under Article 7 (1) of the Statute, without offering contesting opinion of the Defence. Therefore it may be concluded that the Defence accepts the said stand, as it is further alleged in para. 613 of the Judgment that General Galic admitted that he was de jure and de facto commander of the SRK troops.

488. The Defence, however, declines to accept that General Galic, as a commander of the SRK troops, is criminally responsible under Article 7(1) of the Statute and in that light it was necessary to proceed with the evaluation of evidence, yet this was done erroneously by the Majority of the Trial Chamber.

B. Was General Galic in Effective Command of the SRK Forces

throughout the Relevant Period?

489. The Trial Chamber erroneously interprets in para. 614 of the Judgment, the argument of the Defence that General Galic can not be held criminally responsible for acts committed by his subordinates, reducing the argument to the allegation that no individual would  report any illegal behaviour. The Defence argued, however, that there was no unlawful behaviour and this is the very essence of the criminal responsibility under Article 7(1) of the Statute.
 The quoted part of the Defence’s argument is relevant for treatment of the question of a possible responsibility under Article 7(3) of the Statute.

B1. The Chain of Command

                                              B1A. The Structure of the SRK

490. The Defence shall not venture into qualification of the opinion of the Trial Chamber on the SRK structure, as the expert witness for the Defence, Prof. Dr. Radinovic, a retired general, already explained this structure, and the structure itself has a limited relevance to establishment of the criminal responsibility of General Galic, through the chain of command, which with certain difficulties
 General Galic succeeded in implementing.

491. The Defence, however, wishes to point out that the facts established by the Trial Chamber in para. 617 of the Judgment are not relevant for establishing the existence of the chain of command, and the manner in which this was being done was erroneous, based on erroneous evaluation of the allegations of certain witnesses.

492. Conversely, the evidence clearly indicates that the SRK members were local citizens and members of the reserve composition, and that the command staff was in part made of military professionals, yet in larger part composed of reserve units.
 

C. The Reporting and Monitoring Systems of the SRK

493. Venturing into examination of the reporting and monitoring system of the SRK, the Trial Chamber in para. 618 of the Judgment, finds that General Galic actively monitored and controlled the military situation on the battlefront, “in particular from the Lukavica Command post.” From the Lukavica Command post General Galic could have seen nothing, and could have controlled nothing, except the far removed ABiH positions on Igman and Mojmilo.
 

494. The Defence, however, had offered evidence that the command post of General Galic was within the range of all armament, including the infantry weapons, available to the ABiH.
 From that position he  could have controlled nothing at all.

495. The Trial Chamber neglects the fact that the front line was 237 kilometers long, and the question is raised how would General Galic be able to control, by personal monitoring, such a vast front line, not taking into account the depth of the front. The commander of the Corps can control the situation on the front exclusively by means of reports submitted by the commanders of brigades, and briefings presented by those commanders, on the basis of maps. General Galic, of course, was visiting the positions of his units, but this does not mean that he could have controlled everything at the same time, as the Trial Chamber is erroneously trying to present. 

496. The system of reporting was functioning, of course, in accordance with the military rules governing activities of the Corps, and according to this system of reporting General Galic was kept informed of all the matters significant for the actions of the Corps, but not of the matters significant for the action of the lower formations.

497. Although the Trial Chamber finds that there was an established reporting system, this does not mean, on this  basis , that the Trial Chamber is free to conclude that General Galic was informed of the unlawful acts of his subordinates. The Trial Chamber does not venture into examination of the contents of the relevant reports, which the Defence had submitted in large number, because this was very significant for the analysis and determination of the matters on which General Galic was kept informed, and not the manner in which he was informed. 

498. The analysis of the Trial Chamber in para. 618-623 of the Judgment is not useful for drawing of any conclusion on how informed General Galic was about certain incidents, yet this is the only relevant issue in this case.

D. Was the SRK Personnel under Strict Control?

       D.1. Procedure for Instructions and Orders

499. The Trial Chamber accepts the testimony of  certain witnesses, and on this basis concludes that there was a well established procedure for giving instructions and orders.
 The Trial Chamber accepts the said testimonies, but also examines other testimonies which do not lead to the same conclusion.
                                                   D.2 Control over Sniping Activity

500. The facts stated by the Trial Chamber in para. 629 of the Judgment, by quoting witness Fraser, pertain to the actions of the SRK members against the ABiH positions on the opposite bank of Miljacka River. The ABiH forces had their positions in every house, and there was a daily exchange of fire there.
  Therefore, these allegations can not be accepted as evidence proving that there was a control over sniping activities. The orders were that fire could be opened only when shooting was done by the ABiH side.

501. All the testimonies quoted in para. 629-652 of the Judgment pertain to the generalized allegations of the witnesses that they were of opinion that there existed control over sniping activities. If the sniping activity is understood to mean action from light infantry armament, then the control existed only at the level of the platoon and eventually a detachment, because this is the only way to control such activities. For action from light infantry armament it was not necessary to issue special orders, but the general rule prevailed that fire is opened only in response to the ABiH  attack and when it is deemed that there is danger.

D.3 Control over Shelling Activity
502. The Defence finds unacceptable to have in this part of the Judgment quotations of  parts of testimonies of certain witnesses because their testimonies were brought in serious doubt by the evidence such as the Final Report of the UN Experts Commission,
 or contradicting testimonies of other witnesses.

503. The witnesses whose testimonies in part were quoted in para. 637-652 of the Judgment, were not in the position to specify the places from where fire was opened, and neither could they say where was the fire directed. Their allegations are of general nature  and can not be accepted as proof that there was indiscriminate shooting.
 Nevertheless, these witnesses in their testimonies bring down ‘shelling’ activities to military targets, thus excluding deliberate targeting against civilians.

504. Therefore, from the testimony of these witnesses nothing else can be concluded but that the actions were controlled, yet certainly not that they were illegitimate and deliberately directed against civilians.

D.4 Control over SRK Weaponry

505. Control over weaponry existed, of course, within the military rules. From this point of view the evidence has proved that certain witnesses were simply not telling the truth about the incident of the “barrage fire”.  

E. Was General Galic in a Position to Punish his

Subordinates?

506. The Trial Chamber erroneously states in para. 654 of the Judgment that the Defence did not deny that General Galic had the ability to prevent or punish commission of crimes, but that the Defence argued that he did not have the need to do so. What the Defence argued in its Pre-Trial Brief
 was that General Galic had always requested further information in order to be able to investigate complaints, whenever he received any, and that is the true meaning of para. 7.25, not the interpretation given by the Trial Chamber in para. 654 of the Judgment.

507. On the contrary, the Defence in its Pre-Trial Brief
 argued that General Galic did not have the authority to prosecute and punish those who had violated the military discipline and who committed criminal acts. 
The testimony of the witness General Rose alleging that General Galic had the power to punish commission of criminal acts, as stated in para. 657 of the Judgment, is unacceptable simply because General Galic did not have such powers according to the regulations of the VRS.

508. It is evident, from the reasons that the Trial Chamber offers in para. 658 of the Judgment, that the Trial Chamber does not make any differentiation between the authority of superiors in the SRK chain of command for punishing disciplinarian misconduct, from the authority of the properly established bodies
 authorized to conduct procedures for discovering and punishing criminal acts. The Military Prosecution was the only authority empowered to initiate criminal proceedings, and the Military Tribunal to put on trial perpetrators of the criminal acts. The conclusion of the Trial Chamber in para. 662 of the Judgment that Genera Galic was authorized to prosecute and punish those who had, against his orders, perpetrated criminal acts is erroneous.

509. The finding of the Trial Chamber that General Galic had a complete and efficient control in his zone of responsibility is erroneous, because some of the paramilitary formations in certain periods when General Galic was in command of the Corps, were outside of his control, and it was nearly impossible to control the conduct of every soldier along a front line 237 kilometers long.

F. Conclusions about the Effectiveness of the Command

          and Control of the Chain of Command

510. The findings presented in para. 659 and 660 of the Judgment do not indicate that there were any unlawful actions perpetrated by General Galic.

511. The finding that the activities of shelling and sniping were under the strict command within the chain of command is erroneous.

512. The conclusions in para. 662 of the Judgment yet again fail to identify any unlawful action by any one within the chain of command, but on the basis of the presented evidence it can not be eliminated beyond reasonable doubt that there were unlawful actions by some members of the SRK, perpetrated without the knowledge of the superiors. The conclusion of the Trial Chamber that the attacks were undertaken against the city of Sarajevo is erroneous. The evidence of the Defence has demonstrated that all the attacks were only a response to the ABiH attacks, and exclusively undertaken against the firing points from where ABiH was acting.

513. The allegation of the Trial Chamber in para. 662 of the Judgment that on the basis of the Trial Record it can be established beyond reasonable doubt that General Galic had the ability to prosecute and punish those who would go against his orders or had committed criminal acts is unacceptable. The Trial Chamber did not cite any piece of evidence on the basis of which it had made its conclusion, and this is unacceptable.

G. Did General Galic Know of the Crimes (allegedly) Proved at

the Trial?

514. The Trial Chamber erroneously accepted that there is evidence proving that the representatives of the UN have protested with General Galic because of indiscriminate firing on civilians.
 The evidence has proved exactly the opposite. None of the witnesses could offer even a single information about the place of some incident, the consequences of the incident, and why these consequences were caused. None of the above-stated witnesses could say precisely on what occasion they would have allegedly submitted a protest to General Galic, and for which incident. Therefore, General Galic could not proceed according to the allegedly submitted protests, and neither could he start any investigation, when he did not have any data to investigate.

515. Testimonies of witnesses Abdel-Razek , Henneberry and of the witness W, analyzed in para. 676 to 684 of the Judgment, are untrue and the other presented evidence further disputes credibility of these allegations.

516. The stand of General Galic, according to the testimony of Abdel-Razek, was to deliberately target civilians who would try to cross the airport, which means that General Galic intended to target civilians. The evidence has shown that the ABiH was using the attempts of civilians to cross the airport, otherwise a crossing prohibited by the agreement on the deployment of the airport, for the transfer of the ABiH soldiers, and General Galic requested the agreement on the airport to be consistently respected. The UNPROFOR practically allowed the use of  the airport by the ABiH forces,
 and expressing warnings is customary at war.

517. The evidence has demonstrated that there were many protests which were not grounded, and that General Galic devoted his due attention to all the protests which he received with sufficient information, requesting investigation. but that the return information he received established that the protests were unfounded.

518. The Trial Chamber offers erroneous finding in para. 685 of the Judgment that formal protests against obvious violations of the rules of the armed conflict were delivered to General Galic’s subordinates. If the protests were submitted to other persons, then those could have been only the persons who were substituting General Galic at the time, but as the witness Y, who was the only one to speak of such protests, could not say who were the persons to whom he submitted the protests, his testimony is brought in serious doubt.

519. It is remarkable that none of the witnesses had ever mentioned any of the incidents or events in connection with sniping in which there would be a mention of the place of incident, time of incident, the way in which the incident occurred and the consequences it caused, while for the shelling incidents everything was brought down to five well known scheduled incidents or allegations o general nature about shelling, again without any mention of the time or place of the incident and its consequences.

520. In para. 695 of the Judgment the Trial Chamber states that some evidence was put on notice by the mass media coverage on the activities of the units. It is evident that the stated evidence is mutually contradictory. 

521. In pare. 696 to 700 of the Judgment the Trial Chamber examines the evidence on the actions of the artillery and the advantage in this military equipment of the SRK in respect to the ABiH, and the obligation of General Galic to carefully monitor the deployment of the same, but there is nowhere mention that this artillery force was acting unlawfully or in which particular case it had acted unlawfully. Therefore, any advantage in this type of armament would not be relevant for establishing facts. 

522. The action of artillery in urban conditions is certainly difficult and the Prosecution has failed to prove that the artillery was used for deliberate targeting of civilians. 

523. The Trial Chamber failed to examine the basic issue, and that is: what was the military advantage and how strong military advantage was it necessary to achieve by the use of artillery, because that is the only test that could lead to a correct conclusion whether there was or not an unlawful action of artillery. 

H. Conclusions about General Galic’s Knowledge of Criminal

Activity of the SRK

525.
The Trial Chamber gives an erroneous conclusion in para. 702 of the Judgment that there is a plethora of credible and reliable evidence that General Galic was informed personally that SRK forces were involved in criminal activity.

526. The conclusion of the Trial Chamber in para. 703 of the Judgment that the accused knew of criminal activities by his troops through full control of SRK artillery  and the rate of use of ammunition is erroneous is erroneous. The rate of use of ammunition itself does certainly not imply that the artillery was used unlawfully. Therefore, artillery advantage  together with the fact that the opposite side disposed of the same or of a better quality armament, is not  a fact  from which one  could deduce  the conclusions  reached by  the trial Chamber especially not in the urban warfare environment. 

527. The conclusion of the Trial Chamber in para. 704 of the Judgment that there was a systematic character for  the criminal acts, over an extended period of time, of which the accused was aware is erroneous.

528. At any  relevant  period, there was no systematic character of such acts, and neither was anything to that effect proved at the trial. The Trial Chamber did not mention any specific evidence.

529. The Trial Chamber makes an erroneous finding in para. 705 of the Judgment that General Galic was fully appraised of the unlawful sniping and shelling at civilians taking place in the city of Sarajevo.

I. Did General Galic Take Reasonable Measures upon his

Knowledge of Crime?

530. In para. 707 to 717 the Trial Chamber gives an analysis, again one-sidedly and erroneously, of the evidence allegedly aimed at establishing whether General Galic had taken measures upon his knowledge of crime. The Defence claims that not a single piece of evidence had indicated that any of the crimes analyzed in the said paragraphs of the Judgment was perpetrated. 

531. The Trial Chamber makes an erroneous finding in para. 717 on page 292 of the Judgment, that civilians in Sarajevo were attacked and that acts of violence against civilians lasted over an extended period of time.

532. The Trial Chamber erroneously concludes that no proper instructions for the respect of the Geneva Conventions were given, as stated in para. 719 of the Judgment, as the evidence had demonstrated that all the units were well acquainted with the obligation to protect civilians. 

533. The Trial Chamber gives an erroneous conclusion in para. 719 of the Judgment that the criminal activity attributed to the SRK forces extended and expanded over a period of 23 months, as the evidence proves the on the contrary that the number of victims was decreasing, and that General Galic took measures to prevent casualties. 

534. The Trial Chamber makes an erroneous finding that General Galic had the authority to enforce usual military discipline among the troops, i.e. that General Galic failed to prevent or punish unlawful conduct on the part of his subordinates. General Galic was taking all measures to enforce military discipline, but he did not have any specific authority to punish unlawful conduct of subordinates regarding the commission of criminal acts. This is within the jurisdiction of the concerned  authorities of the Military Justice.

535. The Trial Chamber gives an erroneous conclusion in para. 722 of the Judgment that the SRK command demonstrated a deliberate intent to allow criminal activity to pervade, without taking reasonable measures to prosecute and punish the perpetrators of crimes against civilians. 

536. There was no evidence to prove that the alleged criminal acts were committed,  the  places where they were committed  or their perpetrators, so that they could be prosecuted. 

537. The Trial Chamber makes the erroneous finding that General Galic did not take reasonable measures to prosecute and punish perpetrators of crimes against civilians. 

J. Did General Galic and his Subordinates Act in

Furtherance of a Plan?
538.
In para. 725 to 730, on page 294 to 296 of the Judgment, the Trial Chamber appraises the evidence regarding the existence of a plan designed to attack civilians and commit criminal acts against civilians in Sarajevo.

538. The Trial Chamber again gives an evaluation of evidence one-sidedly, incompletely and thus, leading to the erroneous conclusion that there was a plan, and that General Galic not only knew of the attacks against civilians, but willfully intended for the attacks to happen.

K. Does General Galic Incur Criminal Responsibility

under Article 7(1) of the Statute?

540. The Trial Chamber erroneously concludes in para.. 735 of the Judgment that orders were given to resume or increase sniper fire.

541. There is no proof  to support Majority’s  findings in para. 736 that there was a pattern of shelling of civilian areas and that such fire was ordered “by the chain of command”. As already stated hereinabove, the Prosecution has failed to prove that any person, including General Galic, had issued orders to target civilians, especially not with the intention to spread terror among civilians. There is no proof that an order was ever given for indiscriminate targeting of civilians.

542. It is not possible to conclude, as the Majority does in para. 741 of the Judgment, that General Galic had issued orders for targeting civilians. Such a conclusion is based on the presumption that the criminal acts were not sporadic acts of soldiers out of control, but carried out pursuant to a deliberate campaign of attacking civilians, which must have emanated from a higher authority, or at least had its approval. Issuing orders can not be presumed, and neither established on the basis of other assumptions, especially not when the evidence proving the opposite is available.

543. The Trial Chamber gives an erroneous conclusion in para. 742 on page 299 of the Judgment, that there were widespread and notorious attacks against civilian population which could not have occurred without it  being the will of the commander of those forces or his lack of measures to prevent illegal sniping and shelling. This conclusion is based on parts of testimonies of witnesses who can not be accepted as credible.

544. The Majority draws an erroneous conclusion that General Galic satisfies all the requirements of the  actus reus and of the mens rea for the crimes presented at trial, as stated in para. 748 on page 302 of the Judgment. The Majority did not offer grounds for its conclusion.

545. General Galic neither planned nor committed any crimes, and neither could he tolerate  the execution of the said crimes, of which he was unaware.

546. There is an unacceptable conclusion of the Majority that because of failing to prevent perpetration of crimes and punish perpetrators, General Galic promoted  a campaign of violence against civilians by issuing orders through the chain of command. None of these allegations were proved, and they are mutually contradictory. Therefore, the Majority draws the erroneous conclusion in para. 749 of the Judgment that General Galic is guilty of having ordered these crimes.

547. The Majority makes the erroneous conclusion that General Galic directly participated in the perpetration of crimes, by having ordered the campaign of sniping and shelling of civilians with the aim to spread terror amongst civilian population, as this was not proved. 

548. The conclusion of the Majority in para. 752 on page 302 of the Judgment that General Galic is guilty of the crime of terror in Counts 1. and for murder in Counts 2 and 5 of the Indictment, and inhumane acts in Counts 3 and 6 of the Indictment is erroneous, as his guilt was not proved. He can not be pronounced guilty for the same offence under two provisions.

549. The conclusion of the Trial Chamber in para. 769 of the Judgment finding General Galic guilty of crimes in Counts 1, 2, 3, 5 and 6 of the Indictment, under Article 7(1) of the Statute is erroneous.

Nineteenth Ground of Appeal

a) No Grounds for Rendering Guilty Verdict

and Sentencing

550. In view of the above-stated opinions and findings in this Appellant’s Brief, the Defence reiterates, before presenting its opinion on the sentencing pronounced against General Stanislav Galic, its basic stand that the Prosecution has failed to prove even a single element of any criminal act charging General Galic.

551. The Defence awaits the Appeals Chamber to accept the arguments of the Appellant’s Brief on the above stated grounds and acquit General Stanislav Galic on all counts of the Indictment or to reverse the Judgment in full and order a retrial.

552. The Defense, nevertheless, must present, for purpose of precaution, its stand regarding the pronounced sentence against General Stanislav Galic, in case the other arguments and proposals made by the Defence in this Appellant’s Brief are not accepted. 

b) Maximum Possible Sentence before the Tribunal

(according to the Defence)

553. Under the assumption that General Stanislav Galic could be found guilty, The Defence finds that the pronounced sentence of 20 years of imprisonment is the highest possible sentence to be pronounced before the Tribunal,
 if the provisions of the Statute of the Tribunal are to be consistently applied.

c) General Galic can not be sentenced to more than

20 years of imprisonment

554. The case of General Galic certainly can not be classified in the group of the most severe criminal acts.  In addition General Galic’s  criminal responsibility is not so great that it would be justified to sentence him to a life sentence in the duration of twenty years. 

555. The fact itself that the contested Judgment pronouncing the accused guilty as well as the sentence were rendered on major issues with  a separate and in part dissenting opinion of Judge Nieto- Navia
, significantly brings in doubt its validity. 

556. Namely, the Majority erroneously finds that for his participation to the crimes General Galic would be  sentenced to the harshest of sentences in the former Yugoslavia.

557. In the practice of the courts in the former Yugoslavia, the severity of a criminal act itself was not a decisive factor for pronouncing the harshest of sentences. On the contrary, the circumstances in which an event took place, the family situation and personal background of the perpetrator were the facts which  had to be evaluated and appraised when making a sentencing decision, because a sentence is being pronounced against the perpetrator of the crime, and not against the crime itself, a principle which is also applied before the Tribunal.

558. Therefore, it is not possible to render judgment by determining only the gravity of the committed criminal act, without determining the circumstances of the case,
 and also the circumstance connected with the personality of the perpetrator, and without granting these facts certain significance.         

d) What has the Trial Chamber in determining

the sentence, erroneously done (according to the Defence)

559. The Majority in rendering its sentencing decision, examined the gravity of the offences, the suffering of victims, their number , the continuous and almost daily character of the attacks,  the tedious living conditions,  the experience of  the officers, the willingness to participate in the perpetration of criminal acts, the consent to commit acts, the random provocations which can not be used as excuse for deliberate targeting, and the abuse of his position by  the commander. It appears that the Majority appraised all of these circumstances as aggravating factors.

560. The Defence argues that the Majority had overstepped its authority in deciding on the sentence by considering as aggravating circumstance those elements which are elements of the criminal offences for which General Galic was pronounced guilty, because the Majority had erroneously applied law, leading to the invalidation of the Judgment.

561. The prosecution has  failed to prove  the suffering of victims . Inhabitants of the city in which an armed conflict is waged , should experience fear, which would be a disturbing factor for the activities of life. However, the evidence had proved that people were going to work, that they went shopping, they went out for walks, children were playing in the streets,
 all this proving that the population was not exposed to suffering. Therefore, this element can not be taken as an aggravating circumstance, even if it had been proven, because it is an element of the criminal act of terror.

562. The Majority erroneously deemed as being aggravating circumstance the  almost daily illegal actions of the SRK. The frequency of such illegal acts was considered an element of the campaign and of the criminal act of terror.

563. The Majority erroneously deems an aggravating circumstance to be the anguishing environment in which a minimum of hundreds of men, women, children and elderly were killed, and thousands wounded and more generally terrorized.
 Death, injury and terrorizing of people are the elements of the criminal acts for which General Galic was pronounced guilty and this can not be connected with the living conditions.

564. The Majority erroneously decides that the experience of General Galic, as an officer and his position as a commander shall be deemed to be an aggravating circumstance, which was also clearly pointed out by the honorable Judge Navia.
 The Defence argues that the Majority erroneously found General Galic guilty under Article 7(1) of the Statute,
 but if so determined, then the Majority can not find as aggravating circumstance to be either his experience as an officer, or his position as a commander, because actually, these were the grounds for establishing his guilt.
 

e) What are the circumstance and facts, which the Majority had failed

to take into consideration in making the sentencing decision

565. The Trial Chamber erroneously established and examined the circumstances under which the conflict in Sarajevo took place, yet those circumstances have a significant impact on the gravity of the criminal acts for which General Galic is charged and must be appraised as mitigating circumstances.

f) Conditions of commanding the troops as mitigating circumstance

566. The Defence underlines that General Galic received his command of the SRK units in very complex circumstances at the outbreak of a civil, ethnic and religious armed conflict, practically in the state of chaos
 and at the time when paramilitary units were present, their actions at that time not being under control, when they were undertaking actions contrary to the international law and when the regime of command of the Corps units in accordance with the military rules, was still not in place.

567. The question of implementing the command structure of the Corps remained opened throughout the period when General Galic was in command of the Corps forces,
 because there were problems and difficulties  along the line Supreme Command – General Chiefs of Staff – SRK Command, and in the relations with the representatives of the civilian municipal authorities. There were cases of concrete command take-over, or of attempts to interfere in the command duties of the SRK forces. The composition of the SRK units was based on the principle of territorial origin of the soldiers. Namely, the SRK units consisted of the soldiers who were local inhabitants and who were frequently under the influence of the local authorities, which were in charge of their equipment, further to the equipment at the level of the VRS, and in that manner there were direct attempts to interfere in the command matters. This was making difficult the realization of the full chain of command for General Galic. Nevertheless, General Galic, in spite of all the difficulties, succeeded in “reconciling” interests, but this demanded a lot of work and effort on his part, and must be appraised as a mitigating circumstance. Such work of General Galic contributed from day to day to the reduction of undesirable effects of the armed conflict, especially to the decrease in the number of victims. 

568. It is evident that General Galic immediately upon assuming command of the Corps, started work on disbanding of the paramilitary units,
 and practically succeeded in decreasing their activity, although he never completely succeeded in his efforts, 
 by placing those units under the SRK command or ordering their disbanding but the problem  of  full control over these units persisted all the time.

569. The Defence must underline that the complex and very broad zone of responsibility of the SRK was a limiting factor for the efficiency  in the chain of command,
 because it was impossible to achieve full control over an entire battle front of 237 kilometers, especially in the circumstances when the command staff was insufficiently trained, as was the case in the SRK, which had very few military professionals, especially in the lower rank units.

g) Conditions of urban warfare as a mitigating circumstance

570. In Sarajevo the conflict between the warring sides was conducted in urban environment,
 and this was a great problem. The separation lines were in the city itself. The warring sides were sharing streets, very often even the houses.
 Under such circumstances the control of the combat units was very difficult, and in some segments almost impossible.
 It is also necessary to bear in mind that in the city there were more than 40,000 Serbs who were being abused as a “live shields” for excavation of trenches on the front lines.

571. After the Muslim forces had seized the central urban area of the city sheltered by buildings, it was easy for them to act from those positions, even from  deep inside their lines, against the SRK forces, causing great losses, and then making fast withdrawal into the depth of their own zones, thus causing the reaction from the SRK units who had to respond to such attacks. During the responses it was possible that there would be  civilian casualties, because the ABiH forces were mixed with civilians.

572. The Majority is mentioning this fact in the Judgment. The Majority, however, fails to mention in what sense does it appraise these circumstances, but it appears that the appraisal is erroneous, as the Majority finds that the evidence has shown that the ABiH would “from time to time” provoke a return fire from the SRK
 .The ABiH forces did not provoke the SRK forces “from time to time”. The ABiH regularly and daily carried out attacks along various lines in Sarajevo, from the positions which were either inside or behind civilian buildings where civilians were living.
 

573. Proceeding in directly contravention to the Geneva Conventions on protection of civilians, and international law, prohibiting the undertaking of military actions in the vicinity of civilians and civilian facilities,  the ABiH significantly contributed to a larger or smaller  extent , to the infliction of collateral damages. Such conduct significantly reduces the degree of criminal responsibility of the commander, if any, who could not anticipate all the possible consequences resulting from such a situation                 

h) Personal and family situation as mitigating circumstance

574.  The Majority finds that the circumstances of the apprenhesion of General Galic are  not a fact to be appraised in making a sentencing decision and that his family situation is not atypical in order to be deemed a mitigating circumstance.

575. The Defence argues that the Majority has erroneously examined its the allegation from the final brief on the illegality of General Galic’s arrest, which was executed in a brutal manner and with the infliction of serious bodily injury, on which occasion General Galic was exposed to humiliating treatment such as stripping of his clothes. The Defence did not submit these circumstances in order to discuss the arrest made in an illicit manner, but because the manner of arrest brings General Galic in an inequitable position in respect to  other persons accused. Namely, the arrest was the consequence of the undisclosed indictment, which excludes the option of voluntary surrender, which, in turn, in the practice of the Tribunal was considered to be a significant militating circumstance.

576. Therefore, the Defence finds that in accordance with the principle of equality of the accused before court this circumstance should have been appraised and accepted as a mitigating circumstance in the case of General Galic. His arrest on the ground of a secret indictment has deprived him of the right to decide to voluntarily surrender and thus acquire a significant mitigating circumstance. 

577. Family situation should also be taken as a mitigating circumstance.
 The Majority erroneously finds that the family situation of General Galic is not so atypical in order to be considered as a mitigating circumstance. The Defence argues that the family situation is actually such that it must be accepted as a mitigating circumstance because the available facts indicate that General Galic does not have any prejudice regarding the ethnic and religious matters that can be interpreted as reason for his participation in the armed conflict with the aim to fight against non-Serb population. Both children of General Galic are living today in Slovenia, from where General Galic was expelled as a member of the JNA. General Galic is still married to his wife who is of a different nationality and ethnic origin and of a different religion than himself.

578.  The Majority did not accept as a mitigating circumstance the fact that General Galic, immediately upon taking the command post of the SRK commander, undertook all the steps to prevent the actions of the paramilitary formations, that he performed all his duties of the corps commander in all aspects according to the rules of military service, and that he was giving orders for strict respect of the Geneva Conventions.

579. The Majority failed to find a mitigating circumstance in  the very good cooperation which General Galic had with the members of the UNPROFOR, a cooperation that caused him problems with the representatives of the local authorities, but also with his superior command, and at one time he even offered his resignation, although there is no institute of resignation in the army.

580. Furthermore, it is evident that General Galic, even after the war, continued to hold important duties demanding full cooperation with the representatives of the international community in the RS and that he performed his duties in a professional manner with full cooperation on his part, especially in the reorganization of the MUP of the RS and the relocation of the OS VRS from Brcko, and this fact must be accepted as a mitigating circumstance. 

581. The Majority of the Trial Chamber having failed to appraise the said circumstances in deciding on sentencing, clearly  breached the law which occasioned an invalid sentencing decision to be rendered

582. The Defence finds that the fact which should be taken as a mitigating circumstance is also the fact that General Galic, through his Defence team, submitted a large number of documents of military character, documents which actually demonstrate the actions of the SRK command, having thus realized cooperation with the Prosecution, which should not be only in the form of a deal with the Prosecution but should also assume these forms of cooperation which serve for establishment of truth.

583. The Defence underlines that all of the above mitigating circumstances must be taken into consideration, also in case the Appeals Chamber should accept arguments presented in this Appellant’s Brief regarding the unacceptability of the personal responsibility of General Galic under Article 7(1) of the Statute, therefore in case when General Galic would possibly be found guilty under Article 7(3) of the Statute.

584. The Defence finds that the degree of criminal responsibility of the perpetrator of the criminal act pronounced guilty under Article 7(3) of the Statute is considerably lesser than the one of the perpetrator pronounced guilty under Article 7(1) of the Statute. In that case, if there should be such change in the Judgment, the sentence must be far lower than the one pronounced, but also more lenient than the one proposed by Judge Nieto-Navia in his separated and in part dissenting opinion. 

585. The Majority should have accepted as a mitigating circumstance also the fact of illness of General Galic and his exemplary conduct throughout the time of his detention in the UN detention unit.

586. Therefore, the Defence upholds that the Majority had erroneously applied the law also in making its sentencing decision and that the sentencing decision itself in that part is invalid and should be revoked or changed and a more lenient sentence pronounced. 

In view of the above stated, the Defence of General Galic respectfully proposes:

a. that General Stanislav Galic be acquitted on all the counts

of the Indictment

b. or, under Article 25 of the Statute that the contested Judgment

be reversed and the case returned to the Trial Chamber for a

retrial

c. or, that the contested Judgment be revised and a more lenient

sentence be pronounced against General Stanislav Galic

Mara Pilipovic                                            Stephane Piletta-Zanin

Lead Counsel                                                      Co-Counsel
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� T-389


� Rule 90 (F) authorizing the Pre-Trial Chamber to exercise control over the mode and order of interrogating witnesses and presenting evidence so as to make interrogation and presentation effective for the truth and avoid needless consumption of time. 


� International Covenant on Civil and Political Rights; para. 15, item 3(g) – Argumentum a contrario, adopted by the UN General Assembly Resolution 2200 A (XXI) on 16 December 1966.


� Decision of the Bureau of 28.3.2003. para 7 and 8


� Judge Orie confirmed The Indictment against General Mladic involving General Galic as well, and this circumstance caused doubt to be raised regarding the impartiality of Judge Orie (iudex inhabilis), acting as a trial judge in the present case The charges of the Mladic’s indictment which included the active participation of General Galic in a joint criminal enterprise were of a more severe nature for the accused. This was confirmed at the time when General Galic was being tried under his own indictment. The reviewing judge (i.e Judge Orie, the Presiding in the present case) had tehnically and necessarily, on the basis of the prima facie formed, at that particular moment, his own conviction that General Galic was indeed guilty of the crimes charged under the indictment for which he was being prosecuted before the Trial Chamber which he presided. As a matter of fact, the crime of Genocide includes other specific crimes, like murders or inhumane acts-other –that- murder. One could hardly imagine that this same Judge would recognize General Galic innocent of the crimes for which he was at trial after he had publicly and in the most official manner confirmed an Indictment in which he officially admitted the fact that General Galic (allegedly) committed the crime of Genocide, in a joint criminal enterprise with General Mladic.


� Decision of Bureau on 28 March 2003 par 16


� Ibid


� See, inter alia, Law on Criminal Procedure of the Federation of BiH (Official Gazette of the Federation of BiH, No. 35703), Article 39 and Article 43.


� Decision of the Trial Chamber of 4 February 2003.


� Judgement, para. 805.


� The proposal of the Prosecution for the Trial Chamber to travel to the places where the alleged incidents, discussed at the trial, had taken place, indicates that the Prosecution was well aware that it was impossible on the basis of photographs, sketches, plans or maps alone, and the videotapes or the so-called “circular photos”, to acquire a complete impression of the terrain, in order to be fully capable of making valid decisions on whether  the incidents could have taken the place  in the manner described by the Prosecution.


This fact alone would suffice to conclude that the decision of the Trial Chamber rejecting the motion to travel was irregular; this even more so since the Defence had also supported the motion.


� Judgment para 805


� The visit of the Trial Chamber to the locations of the incidents would have secured the immediate sensual perception of the judges, and thus provided a great evidential power of facts which would have been established in that manner, eliminating the chance of error in interpretation of evidence such as video recordings, sketches and photographs which were not, as the Defence persistently underlined, taken in the manner allowing a decision to be made on the facts beyond any reasonable doubt. 


� Judgment para. 283, where the Trial Chamber finds that the Prosecution has not established beyond reasonable doubt that an infrared sight was used in that case, although there is evidence that such sights were used, and that it can not be established beyond reasonable doubt that the victim was deliberately targeted, (but admits deliberate targeting of a candle-lit room with the intent of killing or wounding a civilian, also an erroneous conclusion). Contrarily to this incident, the Trial Chamber, through an inconsistent evaluation of evidence, establishes for the sniping incident No. 20 establishes that the victim was deliberately targeted, although the distance was 1200 m between the victim and the shooter, yet it was not established that any optical sniping device was used. 


� Count 1 of the Indictment reads: (Infliction of  Terror) From on or about 10 September 1992 to 10 August 1994 Stanislav Galic, as a commander of the Bosnian Serb forces composed of or joined with the Sarajevo Romanija Corps, conducted a protracted campaign of shelling and sniping upon civilian areas of Sarajevo and upon the civilian population thereby inflicting terror and mental suffering upon its civilian population. For his acts and omissions Stanislav Galic is charged with the following: Count 1 Violation of the Laws or Customs of War (unlawfully inflicting terror upon civilians as set forth in Article 51 of the Additional Protocol I and Article 13 of Additional Protocol II to the Geneva Convention of 1949) punishable under Article 3 of the Statute of the Tribunal.”  


� In the Disposition of the Judgment and Opinion Count 1 reads: “Stanislav Galic is found guilty on the following counts, pursuant to Article7 (1) of the Statute of the Tribunal: Count 1: Violation of laws and customs of war (acts of violence the primary purpose of which was to spread terror among the civilian population, as set forth in Article 51 of Additional Protocol I to the Geneva Conventions of 1949) under Article 3 of the Statute of the Tribunal.”


� The Prosecution alleges that shelling and sniping served to inflict terror upon civilian population causing “mental suffering”. The Trial Chamber finds that “acts of violence were committed the primary purpose of which was to spread terror among the civilian population”. It is remarkable that the Prosecution makes no mention of the acts of violence, while the Majority of the Trial Chamber, deems acts of violence the manner used to spread terror. General Galic was informed in the Indictment that he was charged with the alleged crime of terror actually inflicted upon civilians and causing suffering of civilians. This had to be proved, as clearly stated by the Prosecution itself. The Prosecution did not prove that the population was experiencing mental suffering, necessarily of extremely great intensity, and that this was the intention of General Galic. The Defence was contesting from the beginning the allegation that there was an intent to spread terror among civilian population, and stated that that terror, as a criminal offence, does not exist (and certainly not in customary law). The Majority of the Trial Chamber, in finding that “acts of violence” the primary purpose of which was to spread terror, has given an a posteriori de facto  and unlawfully different qualification, without informing accordingly either General Galic or his Defence during the trial. 


� Provisions of Article 351  of the Code on Criminal procedure SRJ,Beograd, Pravno istrazivacki centar , 2003 


� Indictment of 26 February 1999.


� see judgment   VI disposition ad Count 1;  paragraph  138, para. 133 and par.  134 « The Majority rejects the parties submissions that actual infliction  is an element of the crime of terror”


� The system in front of the ICTY basically implies a very technical and precise definition of the charges. The Prosecution must establish and redact a sufficiently precise (even if concise) Indictment. Rule 47 (A) establishes that the indictment “shall be reviewed by a Judge designated in accordance with Rule 28 for this purpose”. As to the establishment of any Indictment, the system therefore is that of a two level judiciary structure (the Prosecution and the reviewing Judge) being stressed that only the confirmation (of any or all counts of an Indictment) shall, according to Rule 47 H ii give to a suspect the status of an accused (with therefore all his rights as set forth by Art 21 of the Statute). Upon confirmation, the Indictment shall then represent a true pierre angulaire of the system. Not only will it formally represent the basis of the proceedings against an accused (and therefore, the basis of the trial: it is the first thing that the judge will read to an accused person, according to Rule 62 ii) but it shall also represent core as well as framework of the procedure.  Per se, the Indictment is of a so essential and basic nature that a) after its confirmation it cannot be modified, without leave, by the Prosecutor ( Rule 50 A (i) b) , c) ; after the assignment of the case to a trial Chamber, an amendment, if any, could intervene only “after having heard the parties”) and b) it shall be retained by the Registrar “as confirmed by the Judge” , in order to prepare certified copies to be served to the Accused (Rule 47 G) . ).


� Within the Indictment, the Prosecution has defined Count 1 as being: “...infliction of terror”. From the very beginning, it was then clear that the Accused was charged with an alleged crime of terror for having inflicted terror upon the civilian population. The actual infliction of Terror upon the civilians was therefore the very core of the issue or of the offence, if any. After the Indictment was communicated to the Accused (and therefore duly reviewed in conformity with the Rules) the Prosecution made it very clear that they would prove this (actual) infliction of Terror upon the civilian population�, that this was one of the specific and constitutive elements of the alleged crime of terror� and, therefore, that this specific element had to exist for the offence of Terror to be technically materialized. In other words: a) the Prosecution presented the actual infliction of terror upon the civilians as a sine qua non conditio of the realisation of the alleged crime and b) the reviewing judge (therefore and incidentally the trial Chamber) accepted this statement of facts during the whole Trial, more specifically from the confirmation of the Indictment, a legal document stating very precisely (for the interests of Justice) which were the facts which had to be - a minima – proven in order to formally establish crime and criminal responsibility .The Trial record clearly show that, at the end of its own case (not to speak of course of the  Defence case) , the Prosecution had in no way proven that allegedly terror was inflicted upon the civilian population. An acquittal should therefore already have been pronounced by the trial Chamber at the end of the Prosecution case, as formally sought by the defence In the end, the crime finally admitted by the Majority of the trial Chamber does simply not match with the crime stated by the Prosecution (as confirmed by a judge) during the whole trial, and upon which definition it was the Accused undisputed right to base prepare and organise his defence. The Majority has finally considered and admitted an offence of which the Accused was never charged with; the offence, it seems, of having had the intent of spreading terror upon the civilian population�. Meanwhile, the undisputed right of the Accused was not only to challenge the statements of the Prosecution but also to organise his own Defence. And this on the basis not only of the Counts or of the crimes he was charged with, but also, and in accordance with the in dubio pro reo as well as the fair trial principles. Which means, on  the basis of the constitutive elements of the alleged crime as stated and defined by the Prosecutor himself.  


� See Judgment para. 9 to 12.


� This stand and practice of the Tribunal was introduced with the Judgment rendered by the Trial Chamber in the Tadic case and is now a generally accepted stand in the practice of the Tribunal.


� Report of the UN Secretary General, pursuant to para. 2 of the UN Security Council Resolution 808 of 3 May 1993.


� Ibid, para. 41 and 43.


� The International Tribunal shall have the power to prosecute persons violating the laws or customs of war. Such violations shall include, but not be limited to: (a) employment of poisonous weapons or other weapons calculated to cause unnecessary suffering; (b) wanton destruction of cities, towns or villages, or devastation not justified by military necessity; (c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or buildings; (d) seizure of, destruction or willful damage done to institutions dedicated to religion, charity and education, the arts and sciences, historic monuments and works of art and science; (e) plunder of public or private property. 


� The title of Article 2 of the Statute reads: “Grave breaches of the Geneva conventions of 1949”.


� Article 1 of the Statute reads: “The International Tribunal shall have the power to prosecute persons responsible for serious violations of international humanitarian law committed in the territory of the former Yugoslavia since 1991 in accordance with the provisions of the present Statute.”


� If the intention was to grant powers for prosecution of the grave breaches of the Geneva Conventions to te Tribunal in the broader scope than prescribed in Article 2 of the Statute, then a provision would have been formulated granting such powers, as was the case with Article 3 of the Statute, prescribing violations of The Hague Convention, leaving the option for prosecution of  other acts of violation of The Hague Convention IV under the Statute provisions.


� See Judgment para. 4 and 7.


� Judgment para. 42: “The constitutive elements of the offence of attack on civilians have not yet been the subject of definitive statement by Appeals Chamber.”


� See Judgment para. 43: …”The present Indictment refers only to killing and wounding of civilians; therefore the Trial Chamber does not deem it necessary to express its opinion on that question.”


� See para. 68-70 of this Appellant’s Brief. The Trial Chamber states that “an attack which causes death or serious bodily injury within the civilian population constitutes an offence.” It is evident that in order to have a criminal offence, deliberated by the Trial Chamber, on the basis of Blaskic and Kordic and Cerkez case, consequences of the killing of serious injuring must be present. The Trial Chamber offers an erroneous opinion that it is not necessary for the Trial Chamber to express its opinion on attacks resulting in non-serious civilian casualties fall within the criminal offences. The Trial chamber solely states that the Indictment mentions only “injury” and in that case the element constituting criminal offence required in the above mentioned two cases, would not be present. What remains un-debated is the question whether eventual attacks were committed outside of military necessity. 


� Blaskic case, and Kordic and Cerkez case. In both of these cases it was determined that the attack must be undertaken deliberately and must cause death or serious bodily injury, and must be committed outside of military necessity.


� In those situations when the question is whether a military action, in spite of possible civilian casualties, may lead to a military advantage, action may be justified if ascertained that it shall  lead to a military advantage – Additional Protocol I Article 57, para. 2 a.III, if deemed applicable. Frederic Mulinen: Handbook on the Law of War for Armed Forces; International Committee of the Red Cross, Geneva: Item 58 and 433(Targets)


� Article 5 of the Statute reads: “The International Tribunal shall have the power to prosecute persons responsible for the following crimes when committed in armed conflict, whether international or internal in character, and directed against civilian population…”.


� See Judgment ad page 309


� See  Prosecutor’s Pre-Trial Brief  on page 7,  Judgment  at par. 134  on page  48 


� See for example Prosecutor’s Pre-Trial Brief  on page 7,  judgment ad  70, page 28


� Judgment, ad 7,on page 29


� Ibid


� See  Hadzihassanovic IT 01-47-AT72, par.  12, 35,  44-46, 55, Ojdanic  par 9-10.


� Judgment, ad  97, on page 36


� See Hadzihassanovic IT 01-47-AT72, 12, 35,  44-46, 55, Ojdanic  par 9-10.


� See judgment at paragraph  23, page  11, and  fn 31.


� Letter from the ICRC dated 29.08.2003


� " Today, in neither system is a judge free to create criminal charges."(Geert Corstens: European Criminal Law; Kluwer Law International, The Hague, page 356)


� See Hadzihassanovic IT 01-47-AT72, 12, 35, 44-46, 55, Ojdanic par 9-10.


� See for example, Judgment ad  par 98 on page 41-42  and 43.


� “The Majority must decide whether the Tribunal has jurisdiction over the crime of terror against the civilian population, but only to the extent relevant to the charge in this case. That is to say,  the  Majority is not required  to decide whether an offence of terror in  a general sense falls within the  jurisdiction of the Tribunal , but only  whether a specific offence of killing and  wounding civilians  in time of armed conflict with the intention to inflict terror on the civilian population, as alleged in the Indictment, is an offence over which it has jurisdiction” Judgment ad 87, on page  33


� See Indictment, annex A page iii


� Judgment ad 87


� Ibid


� See Judgment ad par 99 –101, on pages  37-38


� See Judgment ad 99 on page 37


� See   P3738 Tabeau report on page 5


� Defence Pre-Trial Brief, para. 8.11 and para. 8.20. Defence Final Trial Brief, para 1097-1100


� Prof. Dr. Bora Cejovic: Principle Nuluml crimen, nulla poena sine lege in international and domestic legislation and Geert Corstens: European Criminal Law (Kluwer Law International, The Hague, para. 299).


� Count 1 of the indictment reads: …”conducted a protracted shelling and sniping campaign against civilian areas and civilian population of Sarajevo, spreading terror among civilians in the manner of inflicting mental suffering.”


� Witnesses UNPROFOR members.


� Murder requires a deliberate depriving of life of a person, and can not be committed through omission of the perpetrator, especially not when there is a distance between the alleged victim and the perpetrator. 


� Mr.B.Ristivojevic: Responsibility for acts of the superior in the international criminal law:command responsibility, Novi Sad, 2003 page 22 (J.W.Cecil Turner:Russel on Criminal Law,London,Stevens&Sons, 1958 p.44) 


� Cumulative charging are of such a nature that during the preparation of the Defence the Accused is “dispersed” in the search for answers to all the charges, instead of focusing only on charges which are reflecting the stands of the Prosecution on the existence of the elements of criminal acts, contained in the actions of the Accused. The question is raised here of the application of the principle of consumption, where the graver criminal offence consumes all the other lesser criminal offences.


� Kupreskic Case Judgment, para. 681-690. 


� The Defence still upholds that it is impossible for the same acts to pronounce the same person guilty for two identical criminal acts with the same characteristics, but prescribed or stipulated in two different legal documents


� Prosecutor v. Delalic et. al., Case IT-96-21-A, The Judgment, para. 410-420. 


� Criminal act of murder from Article 5 (a) of the Statute cannot be divided according to the means used for perpetration of the act of taking of life. General Galic, if he could be found guilty of the criminal act of murder, and this is not possible because the Prosecution has failed to prove the presence of the elements of this criminal act in the actions of  General Galic, the accused can certainly not be found twice guilty both for the murder committed by shelling and for the murder committed by sniping, this even more so since no particular individual case with the characteristics of this criminal act is being determined, and without these elements there can be no responsibility for this criminal act. No one can be convicted of murder without stating precisely how had the incident happened. There can be no murder of unidentified persons. 


� The Defences Final trial Brief para 1045-1087.


� Final Report of the Commission of Experts established pursuant to SC Res. 780/1992. 


� General van Baal, Mr. Harding, Baron van Lynden, Mr. Hamill, Mr. Mandilovic, Mr. Heneberry.


� Decision of the Trial Chamber on motion for Judgment of Acquittal in the case Prosecutor versus Milosevic IT-02-54T of 16 June 2004, para. 311 (footnote 04 and para. 313 (footnote 808)).


� If the testimonies of these witnesses would be subjected to the test, which must yield results (at least) as the Defence stated in para. 174 (a-e), then it will become clear that not one of these witnesses had offered a single data which would contribute towards establishing of what  did happen, how it happened and who took part in the event. Thus it is not possible to establish any of the  above mentioned elements, for purpose of verification whether a person may be pronounced guilty for such an event, because on the basis of the said testimonies it is not possible to determine even whether the event was unlawful or legitimate. 


� Judgment of Acquittal, 3 October 2002. 


� Judge Navia: Separate and in part dissenting opinion, para. 19-102. 


� Witness Cuttler T 8916: “In the period February, March it was obvious that there was fire opened in the morning from the Bosnian side, and then Serbs would respond with ten, fifteen …”. This means that the action was legitimate because it was caused by the attack of the ABiH. Perhaps one could think of disproportionality, but there are no data indicating where the shells or mines had fallen, whether there were casualties or not, and who were the casualties – civilians or soldiers. Therefore, even disproportionality could not be established. 


� Judge Navia: Separate and in part dissenting opinion, para. 114


� Judge Navia: Separate and in part dissenting opinion, para. 116, p. 49, footnote 396 and 397; Witnesses for the Defence DP4, DP5, DP6, DP8, DP9, DP10, DP11, DP14, DP16, DP17, DP20, DP23, DP34, Vukovic, Krsman, Nikolic, Indjic.


� See, for example, witness Magnusson T 8133-34; Witness DP 35 T 16019; T 17605.


� Ibid


� Appeals Chamber decision of 15.07.2004


� See Judgment para. 768, p. 305.


� See Dissenting Opinion para. 107, p. 45


� Judgment  para. 768


� The Defence underlines that, for example, no other shelling incident except those which were scheduled, was presented at the trial as such in the manner which would safeguard the rights of the Accused. Generally speaking, not a single sufficiently precise information was offered for such unscheduled incidents. There is no real indicator regarding the specific time of the incident, the precise location of the incident, the source of fire or any other circumstance which could have given the chance to the Accused to really prepare and organize in detail his defense.


� Dissenting opinion; page 38, ad 92


� Witnesses DP14, DP35, Ex. D1829. 


� Frederic de Mulinen: Handbook on the law of war for armed forces; Section 5.3. para 439; International Committee of the Red Cross, Geneva.  


� Department of Defense Report to Congress on the conduct of the Persian Gulf War (Quoted in Sassoli/Bouvier, “How does law protect in war”, ICRC Geneva 1999, p. 1025.)


� Ibid, page 1025.


� Witnesses Hamill, Mole.


� Experts of both the Defence and the Prosecution: Vilicic, Radinovic, Kovac.


� Final Report submitted to the Prosecution by the Commission established to examine the NATO bombing campaign against the Federal Republic of Yugoslavia, para. 90.


� Ibid. 


�  See dissenting opinion on page 5,  Judge Nieto-Navia recalling the statement  of a UN  representative  who spoke, for these conditions  and  difficulties when waging war in an exclusively urban  theatre, of  “a soldier’s worst nightmare”.


� Witness DP2


� T. 17049, 18837; DP1. 13343; DP4. 14239; I. 2875/6; D. 1891-2070.


� As a matter of fact, it is clear that this was much more then indicia that Serb forces had no intent to target civilians even when they were clearly working for the army, a fact which would have deprived them from the protection. 


� T 2894


� For example, when a number of witnesses (Mole, Rose, Briquemont, etc. ) were speaking of “the depth of the front” the Trial Chamber, i order to be really in the position to evaluate and estimate the evidence on the consequences caused by the military action, should have first technically determined what was the depth of the line of conflict.


�  See  D 1913 map, apparently never examined by the Chamber and  Motion for a judgment of Acquittal ; Annexes 


�  To sustain this point of  view, the defence refers to the  Department of  Defence Report  to Congress  on the conduct of  the Persian Gulf War,  (ILM , vol 31 (3) 1992 ;  612-644)


�  P 3738 page  5


� Judgment para. 180 on page 62.


� Judgment para. 180 on page 62.


� The word campaign in the military sense means: “to wage war, war”: Milan Vujaklija, Lexicon of foreign words and expressions, Prosveta, Belgrade, 1996. 


� The Indictment is confirmed with the Schedule of 32 sniping incidents. Afterwards the Prosecutor revised the Indictment and on 10 October 2001 filed the Schedule in which it left out 11 previously scheduled incidents and added five new incidents, so the Trial commenced with 26 scheduled and one unscheduled incident. After the completion of Prosecution case, the Trial Chamber issued the Decision of 3 October 2002, in which it rejected three incidents as unproved and the Defence case commenced with 23 scheduled incidents. In its Judgment, the Trial Chamber rejected five more scheduled incidents, so that the Majority accepted 18 incidents as proved. Judge Nieto-Navia has the opinion that of the above 18 incidents, 9 incidents is not proved, so that the Trial Chamber unanimously accepted only 9 incidents. Neither the number of 18 incidents admitted by the Majority, nor the number of nine incidents that are accepted unanimously, is not the number that would justify the existence of campaign, which must be widespread and systematic, as accepted by the Majority.


� For example, practically not a single witness for the Prosecution had admitted the truth before the Tribunal, the true fact, secret de Polichinelle, i.e. the fact that the ZRAK factory, locked inside the front line was in full operational capacity during the war and that it was manufacturing optical sights for the ABiH and/or that the Muslim forces had established special sniper and diversion units (for example, Seva) in order to shoot at their own people or UN representatives, and create victims which would be blamed on the Serb side. 


� See Expert Phillips. 


� See Judgment para. 174, p. 60.  


� See Judgment para. 593, p. 250.


�  Dissenting opinion  at  5, page 3;  Carsweel T 8330


�  see Witness Abedl Razek T.11596.


�  See T 8573 / 8593.


�  Sassoli/Bouvier  op. cit. page 164  ad 4 in fine.


� It must be underlined here that not only the Chamber did not take in consideration the fact that civilians were not evacuated from the confrontation lines, but it appears that the Chamber did not even take in consideration the proven fact that civilians were brought to the confrontation lines. 


�  See  Department  of Defense Report to Congress  on the  Conduct  of the Persian Gulf War.  Cited in Sassoli/ Bouvier  page 1025: “this intentional mingling  of  military objects with civilian objects naturally placed the  civilian population living nearby, working within , or using those  civilian objects  at risk from  legitimate  military attacks on those military objects.” 


� T 2894


� Witness DP9: trenches were at a few dozens of meters.


� (SEE GEHRING “loss of the  civilian protection under the  Fourth  Geneva Convention RDPMDG, Vol XIX  1980 pages  9-48)


� DP 51, DP 2.


� In other words, the Trial Chamber had to examine in casu whether other legal findings, as the ones cited in footnote 101 for example, were also to apply as such in specific situations where, contrarily to obligations set by Article 58 of Protocol 1 to the Geneva IV Conventions, the civilian population were not removed from the lines (and/or from highly strategic military areas) but were authorized to stay on those places. For the Defence, it seems clear that a distinction had to be made between those different types of situations. 





� Witness DP1, DP2, DP51, DP16, Grebic, Thomas Roy.


�  See D 1913 map apparently never examined by the Chamber and Motion for  Judgment of Acquittal ; Annexes. 


� Para. 5 of the Judgment reads “The Trial Chamber’s task is to decide whether the Prosecution’s allegations that SRK personnel committed the criminal acts alleged in the Indictment have been proved beyond reasonable doubt.”


� This results  from the correspondences between the parties, 


� See ad  judgment on pages 213-236 


� See dissenting opinion ad  6, page 5: “ the evidence  reveals the difficulties faced by a commander in avoiding civilian casualties when waging  a war in the urban context of Sarajevo”. This obvious statement was never really considered by the Chamber as such or  even by its Majority..


� This issue was raised from the very beginning b the Defence, see. Defence’s Pre-Trial Brief  at..


� On this problematic, the de facto decision of the  trial Chamber not to examine or even simply take in consideration  the figures of civilian victims resulting from attacks during  the recent campaign of Iraq  where smart weapons were used  also represents a clear breach  of the Accused rights since he intended to prove, with reference to other historical situations;  a) the impossibility to avoid  collateral damages and b) their proportionality with reference to a certain situation, the Iraqi  campaign, where nobody was accused of  crimes against humanity or violations of  the Laws or Customs  of the war  for fires (both shelling  and s.a. fires) open at cities like  Bassorah or Baghdad. For example, in Baghdad a market was also shelled, one or two “smart” missiles having landed in the center of the town provoking civilian casualties. The military authorities described those fires as collateral damages and, apparently, nobody ever contradicted them.


� T 6191., T 9995, T 10019 (600-700 meters)


� ibid


� ibid


� Ibid


�  T  12366,  T 11661, T 11619 T. 3891, T 10131


�  T 11237 “... something of a larger caliber weapon...”,  T  11256 “ In some cases both targets could overlap because (...) there a lot of elements of the  Defence of Sarajevo  which were located in civilian buildings” T 11381


� Witnesses Tucker for example: T  9899  mobile mortars” (...) to be moved  quickly from location to location”. ,V Pashchenko T 17357;DP34, T 17826, 17857,The trucks used for that purpose were very precisely described by both Prosecution and Defence witnesses, witness  DP 2 , T 17253,  described them very precisely, with their crews etc. T 9938, T 8335.


� T. 5099. 


� Hadzimuratovic, T 5112


� This was the case for instance  for  orders  given by  general Mladic.


� T 13424; T 10999 , T 9471 


� Witness Mole.


� P3738, see also dissenting opinion at 106 on page 45: T 20909: 237 km


�  P 3738:  minus 70 % if we consider the figures given by Tabeau at al.


�  Fraser; T  11238 see also  dissenting opinion ad 6, (a) 9 on page 5


� P3738, E. Tabeau on page 5 


�  T 10222, T 10225,


� See dissenting opinion ad 7, on page 4; fn 21, T 10223,  T 10194


� Witness Hamill T 6067,  Magnusson, T 8133-34 


� P 3738. E. Tabeau ad. Page 4 Table 1 and page 5.


� Indictment, Count 1.


� Witnesses. Omerovic T 3891; Jusupovic, T  6224-30;  T 10368.


� See Zecevic, T 10356.


� For example the  buildings of the School of Architecture, located near Ciglane, the faculty of Engineering , also in the  center  were used by the Military for strictly military purposes:  T 16923;  T 16935, T  13590;  T 13607,  T 13622;  T 14359 .


� Witness  Zecevic T 10314  an engineer who was in charge the ammunition  testified that he could not speak of   sites concerning other programs, under the Authority of the Ministry of Energy..


�  For instance, Mole,  Fraser, Carswell, Eterovic, etc. Many UN witnesses stated that the destructions mainly  occurred  on the CFL (T  10032 ,T 10141, T 10262, T 10940,  T 11381, T 11615, T 13436, T 13676, T 14320, T 14634, T 15020, T 17046, T 17354, T17428 )


�  Witnesses Eterovic, T  8869,  Carswell  T 8334-35, Mole, T 11100, 11104,  Frazer, T  12220,  See also  T 8516) witnesses Carswell  declared for example  that sometimes, when arriving at the spot of  a shelling, apparently at civilian areas, they  had the feeling that “something” had been there before.  


� T 1747


� Van Lynden, see  P 3647.


� Some examples are listed below.1.There is evidence in the  Trial record that civilians were hurt or died on the front lines (T 2870) or very close to the lines (shelling incidents 1-4) and it is more than reasonable to admit that civilians also died as  a result of licit attacks (shelling or s.a. fires) in the vicinity of  legitimate targets  which were spread all over Sarajevo (D 1913; T 10257). The Trial Chamber asked the Expert for the Prosecution E. Tabeau  whether their report also took in consideration the fact that civilians might have been killed or wounded in the vicinity of such legal  targets. The answer was negative (T. 12177). Despite this fact (which clearly was  a proven element in favour of the Accused)  and despite the proven fact that the mingling of military personnel and civilians was practically the rule in Sarajevo( T 6764, T 11661; T  10257, T  10131, T 9956,, T 8335; T 11256,T  11661, T 11917, T 11921, T 11392, T 11957, T 12366 etc.) the Chamber never took this element in consideration  2. There was  evidence in the Trial record that the ABiH  adopted a strategy of provocation fires, harassing the SRK forces with mobile mortars (T 2298-9; T 6073;  T 8157, T 8684-5; T 9006; T  9622 T 9899, T 10257  etc.) .It was also proved (see testimony of Expert Radinovic)  that  a Commander must order a counter-battery fire when, systematically, his positions are  shelled or harassed and that this was legal ( T  6442: Witness Harding, senior UNMO). Such provocation fires originated from everywhere in Sarajevo. This proven fact was not sufficiently or fairly considered by the Chamber  (see also, dissenting opinion at 11, on page 6,  with reference to fn 43-45). 3 Many senior Un officials testified that the   major part of the destructions which occurred in Sarajevo was on the lines themselves (T 8526, T 10940-1;   T  10031, T 10165, T 10261,-3,  T 11381, T 11615 etc.) . This mere fact  necessarily  implies  that  shootings and  shelling were definitely not indiscriminate.  It was apparently not considered (or at least sufficiently and fairly) in favour of the accused. 4. The Trial Chamber, as to the issue of the indiscriminate fires, also misstated the  evidence. Many UN senior representatives sated that “ the shelling(...) on occasion did target non-military targets” (T  8334-5)  and many officials  if not all did not precisely know where the ABiH  HQs, workshops or facilities were ( T. 4687,T 4733, T  8159, T 8516,T 8668, T 11100-4, T  11222, T  11616; T 12024-25;  etc. ). When shelling occurred behind the confrontation lines, the UNMOS did not know or did not report whether the target was a military one ( T 6149; T 6222) ;5. Concerning the Kosevo hospital, the Trial Chamber (Majority)  did not fairly appraise the fact that, according to Carswell, a Prosecution’s witness, the UN received at least 25 times information that the hospital  compound was  used  for firing mortars and attacking the SRK forces (T 8228) see also dissenting opinion at   paragraph 102, on pages 43-44. 6. The Trial Chamber also totally misstated other exculpatory evidence, like the  fact that, specifically according to Prosecution’s witness Hennebery  (T 8735)  water-queues were targeted 4 to 5 times  from the ABiH lines;  and that it was common knowledge for the UN personnel that AbiH forces would target their own  civilian population in order to attract international sympathy (T 8687, T 8764; T 8734,T 8739,  T8745-6, T 8764-5, T  8937; T9899;  T 9938-40; T 9965-9, T 10030. T 10047;  T 10230-33  a  true “technique of war”)     7. In respect to the alleged existence of a corps plan (of destroying the city,  getting rid of the Muslims etc) the Trial Chamber  totally misstated the evidence of Hennebery stating  that   “in the official daily reports, there would be mention of that (...) I can’t imagine why they wouldn’t be” (T 8765-6)  8.  As to the Markale incident, the Majority found that the attack was deliberate, admitting and stating that it was perfectly possible to reach  such a target  with only one shot since it was  a pre-recorded one. Doing so, it totally misstated the testimony  of professionals, like that of Witness Hamill : “It must be within a time span of two hours” (T 6193). It was also an established fact that there was no shelling that morning (Witness AK-1: T 5452). The Trial Chamber  did not appraise other evidence clearly exculpatory: see dissenting opinion  ad 100 in fine , on page  43, as well as fn  365. It was rather strange that the ABiH  forces orchestrated a true  “mise en scène” in respect to this specific incident ( P2261 at p. 34) 9. The Trial Chamber  did not appraise in  a fair manner  the fact  that the Serbs  were trying to essentially  target  military objectives ( Briquemont;  10088 etc.) as well as the  fact  that the Serbs wanted  a global ceasefire for Sarajevo with a total demilitarisation of the area ( M. Rose  T 10222)  and that, from a certain moment, they wanted peace (T 10221)  which, obviously, is the antinomy of any  campaign (or even of any intent to spread terror) . In addition, according to senior UN  officials, it was the Muslim side which wanted “ a total war” (Rose,  T 10242).10. The Trial Chamber considered the airport  situation as being complex. Nonetheless  it also considers  that the episodes  are “(...) relevant to establishing  that indiscriminate fire against civilians  by SRK forces was an accepted and known fact” (judgment paragraph  416 on page 176). Doing so, it misstated evidence according to which  “there was not much firing of Serb origin on the airport” (T  9556,  9586Witness W) , that  Serb fire was mainly directed at opponent Muslim forces,  and that firing occurred from the  Muslim side. 11. The Trial Chamber did not appraise in a fair manner the fact that “ (...) Bosnian troops decided to conduct military operations from safe areas” (T 10131) , that the depth of such military  zones was of  approximately “500  to 600 yards “ (Mole 11077), and  that it was impossible that shells would not land in “civilian” areas (Briquemont). 12   A number of  testimonies were obviously not objective, when there were not simply partial  or even full of hatred. For instance: Witness  (T 4521)  clearly testified that the objective of the SRK was  to kill as many civilians  as possible: he (as an investigator who should have known certain things) also testified that, in terms of sniping and shelling, the year 1994 “was perhaps more intense in terms of incidents than  other years” (T 4566). Obviously therefore a lie, since  the year 1994  was not  and could not be the worse in terms of incidents (Curiously, concerning the year 1994,  the same pattern of lie occurred   with other witnesses : see  for instance Omerovic  T 3891) . Witness Jusufovic  claimed in front of the Chamber that he knew for sure that the Serbs were responsible of the Markale shelling;  witness Karavelic simply denied  the existence of mobile mortars (therefore the strategy of harassing Serbs positions etc.) he even strongly suggested that these mortar fires, from within the lines  then (mortars mounted on the back of trucks) were committed by ... Serb forces! (see also dissenting opinion; footnote 51, on page 7). Witness  Eterovic (a judge) did not  hesitate to claim that  the Kulin Ban unit was never stationed  in  Alipasino Polje or near Rade Koncar Square,  (T  8869) a true and reiterated lie  (the victims Kapetanovic and Todorovic  clearly testified that  this unit was there and that they had an armoured vehicle at their disposal: T 7958, T 8027)  . Witness Ashton  stated he practically never saw ABiH forces within the city ( where a minimum of 45 000 troops were stationed; une contre-vérité de plus )  thus making  any cross-examination practically useless if not impossible. Witness Cutler suddenly (but after he talked to Mr Henneberry ) and  approximately ten years later, recalled  facts  which  he never indicated before, a practically miraculous mnemogenesis. Witness AF testified that he visited his mother in Sedrenik daily  during the conflict. He certainly knew something  about the military positions there, combat activities etc. being recalled that he himself was a member of the ABiH and that he would  certainly not take any unnecessary risk when going there on a daily basis. By  practically refusing to tell what he knew, he just ruined any possibility for the Defence to cross-examining . Witness Gavranovic, a victim of the shelling incident No 1,  was so evasive as to the occupants of the bunkers near the parking lot  (or even about the location of HQs etc.) that one has to deduce he simply refused to tell the truth . A number of witnesses  (both UN representatives and  residents of Sarajevo) claimed that Serb forces were targeting civilian areas,  some of them adding schools or even playgrounds etc. Nevertheless, in their vast Majority  (if not all) these witnesses were unable to formally exclude an attack on legal targets (mobile or not)  and they had no information as to the precise location of  the legal  targets within Sarajevo. Some witnesses did not even know that military units were using their own  (civilian) buildings (Omenovic T 3891). As a Rule  UNMOS were  apparently never confronting their  information about incoming fires with the location of any legal military target and even Major Henneberry could not tell  where the  HQs of  the brigades . ( HQs of battalions and companies as well) were (T 8573, T 8668). The experts for the Prosecution Kovac and Higgs were so partial (when this was not a  pure phantasmagoria) that their testimonies should have  been  simply and totally rejected. Another very clear indication of  (Prosecution’s) witnesses partiality is Mr Kucanin’s testimony. It was officially reported  that a victim, allegedly civilian, was wounded by a hand-launched grenade and that this (unscheduled ) incident occurred at 300 (three hundreds) metres from the lines (T 4733 ). Who could hand-launch  a grenade at such a distance? But what this  specific incident was  proving  was  simply that data , figures and information were manipulated. To conclude with this point, all these elements were clearly exculpatory in nature; the Trial Chamber had to take them in consideration and appraise the whole situation in dubbio pro reo.!  13. The Protest issue was a sensitive one. No written document (not even one!) was ever tendered in evidence. Even witnesses  like Mr Henneberry  admitted  that they never used the words “indiscriminate, indiscriminately etc. (T 8573)  but just indicated that “fire  is landing on the UNMO position or in the middle of town”  (T 8573) . Protests   formulated in such an imprecise manner were practically useless since military legal targets were spread all over Sarajevo. Nevertheless, and contrarily to what the Chamber found, it sometimes produced some results,  apparently when the information  given was sufficiently detailed (T  8526).  In addition, UNMOS posts  were located near military sites. 14  The Kosevo Hospital : the Trial Chamber did not appraise in a fair manner  evidence establishing that the hospital was repeatedly misused by ABiH forces  to attack SRK positions and that heavy weapons  sites were located in the immediate vicinity of the compound. The Trial Chamber did not ( at least sufficiently) examine the peculiar situation of  Ciglane  as well as the other legitimate targets located “immediately  across the street from the hospital complex” (Dissenting opinion, at 102, p. 44). Whilst admitting that protests were addressed to the ABiH (Judgment, fn 1734, on page  211)  it never examined the matter from the legal point of view, in other words,  the possibility  (i.e. the  legality) of attacking such a facility when, despite the fact that protests were duly sent,  the  opponent  does not refrain to use it for attacking.  The Trial Chamber also considered  that the evidence as to who was responsible for the firing “was unclear”. This was contrary to witness Tucker’s testimony, mentioned by the Chamber itself (at 505, p. 210: with reference to T  10022), according to which  ABiH forces had stopped a UN sergeant’s vehicle en route to the Hospital  when a mortar was about to fire from Kosevo hospital. In addition, mentioning General Karavelic’s testimony in order to sustain this finding  was erroneous since Witness Karavelic denied the existence of any mobile mortars, a widely known and proven fact. Moreover, Witness Tucker’s testimony was not only establishing that these mortar-firings were under the control of the ABiH , but also that all this was  very well organised  and that  the ABiH simply prevented eye-witnesses to come to the spot. This was a proven fact which clearly was exculpatory. Not fairly considering it in favour of the Accused led to miscarriage of Justice since, in those peculiar circumstances, the Kosevo  episodes could not constitute  examples of any campaign.  


� T 12028


� T 12262


�  His names appear 60 times.


�  T 9028; T 9033


�  Judgment and footnotes.


� Dissenting opinion page 5, footnote 24


� T 1206-1208


� T 1454-1458; 1476-1479; 1603-1604.


� Witnesses from both sides testified that there was shelling during the war.


� For example at par. 768.


� General Karavelic himself admitted that  the  ABiH forces soon decided to split  the columns of soldiers in order not to furnish too big targets to the opposite forces. This created therefore and automatically more legitimate mobile targets, even if smaller.


� Being here recalled that, for obvious reasons, even officers working  for the  ABiH  in the vital  ammunition field  did not know where  all the weapons and ammunition workshops and sites  were: see : witness Zecevic


� T 10577


� Judgment  par. 458


� Judgment par.  494


� T 10577.


� T 10720. The Defence wish to stress here that this witness gave very clear answers, in cross examination, and that he slightly  adjusted his position after a line of questions not from the prosecution, but from ...the President of the Chamber


� T 1963 – 1964, T 2037.


� T. 5446


� T. C’est ainsi le texte français du transcript qu’il convient de prendre en compte , l’obus étant passé “ en survolant au-dessus de nous”. Avec son sifflement caractéristque, ce qui, très étrangement n’apparaît plus dans le texte anglais T 5433


� See expert Janko Vilicic, Annexes to his expert report. 


� T11512; for ex. Van Baal  T 6228 ; Y (T. 10870).


� Witness Y (T. 10870), see also Dissenting Opinion, footnote 47. 


� P 3683. the document and its  conclusion are  recalled at paragraph 726; the Chamber drawing no specific conclusion thereof 


� Witness Robert Donia, Report P3683 and P3683A. 


� Prosecutor versus Ratko Mladic IT-95-5/18-I; Amended Indictment, para. 8: “At the 16th session of the Assembly of the Bosnian Serbs, held on 12 May 1992, Radovan Karadzic announced six “strategic targets” of the Serbian people in Bosnia and Herzegovina: 1. State separation of the Serb people from the other two national communities; 2. Establishment of a corridor between Semberija and Krajina; 3. Establishment of a corridor in the Drina River valley, i.e. elimination of Drina as a frontier between the Serb states; 4. Establishment of the frontier on the rivers Una and Neretva; 5. Division of the city of Sarajevo into a Serb and a Muslim part and establishment of effective state authority in both parts; 6. Securing of the access to the sea for Republic of Srpska.”


� Judgment, para. 726.


� Written statements of Witnesses Prof. Dr. Radinovic (D1925, para. 101 and 102), Dr. Jelena Guskova (D1920) and statement of expert witness Prof. Dr. Cavoski (D1918) and Dr. Terzic (D1919). 


� Judgment  at 734, on page  297.


� See also at 735,  first  sentence i.a. The Defence here disputes the  fact that the Accused  “issued such orders” (at 741) , that he intended that  crimes against civilians  be committed by forces under his command ( at 746, on page 301) or that he conducted  the campaign of sniping and  shelling  against  the  civilian population of Sarajevo  (747, on page 301).


�   See  dissenting opinion ad 9 page 5: a fact  that was not sufficiently  and fairly considered by  the Chamber : Karavelic  11787


� T 2894


� P3738: Tabeau at  Table 1 page  4


� Judgment at 188, on page 64   according to what the Prosecution’s case “(…) goes  beyond  what could reasonably  be based on scheduled incidents”


� Dr. Djordje Lazin: “In dubio pro reo” in Criminal proceedings (Naucna Knjiga, Beograd 1985). 


� Separate opinion, para. 17 on page 9.


� The wrong piece of evidence is the allegation of expert Donia that the JNA attacked the Ministry of Interior in Vrace. In the MUP Training School in Vrace a mutual clash erupted between the school pupils of the Muslim and Serb ethnicity, as presented in. The error was made in the finding that by the end of April the contour of Sarajevo’s siege was largely established, and that from the Holiday Inn fire was opened on the peace rally, as erroneously alleged by the expert Donia and the witness Kupusovic (footnotes 353 and 354). The evidence has shown that members of the Muslim paramilitary forces were shooting from the Holiday Inn: D 101 (interview of the report Medina Delalic with Cegar). No siege of Sarajevo was established. Spontaneous conduct of the members of the TO both of the Muslim and of the Serb side, drew the separation line as demonstrated by all the evidence: DP 17; DP 10; DP 9. Written statement of the expert witness Prof. Dr. Radinovic, para. 127. Trial Chamber makes an erroneous finding in para. 200 of the Judgment  that on 2 May 1992 a major JNA attack on the center of Sarajevo occurred, as falsely presented by the witness Kupusovic, and that the Presidency was shelled. The Defence finds it hard to comprehend how cold the Trial Chamber arrive at such a conclusion, when it is evident that on that day the House of the JNA was attacked and that, that people were killed when trying to save unarmed soldiers inside the House of the JNA, a building without any weapons because it was an army club house, a cultural institution, when Captain Labuovic was killed and another 4 soldiers. Furthermore,  on that same day all the military facilities and units of the JNA were attacked, as demonstrated in the written statement of the expert witness Radinovic, para. 116-120, and confirmed by the witnesses DP 30 and Gordan Vukoviic, and the evidence exhibits D 348/3 and 348/12. Furthermore, on 3 May 1992 there occurred a slaughter in Dobrovoljacka Street and this event was described by the expert witness Radinovic  in para. 121 and witnesses DP 36 and Vukovic Gordan, DP 2 etc. Another erroneous finding is that General Mladic ordered establishment of the SRK on 22 May 1992, recalling Radinovic statement in para. 14 and 126 and stipulation 19, as stated in footnote 362. The Defence can not comprehend how could the Trial Chamber recall these evidence, when it is cear that the Defence in stipulations, never had confirmed that General Mladic order establishment of the SRK, except that he was appointed chief of the General Chiefs of Staff of the VRS, and expert Radinovic in para. 14 and 126 of his written statement speaks of completely different matters. The Trial Chamber obviously made an error in  interpreting evidence on the basis of which it was not possible to draw the conclusions which the Trial Chamber erroneously made and presented.  


� Witness DP 35.


� Judgment para. 207: “In this section, the Trial Chamber reviews the evidence of deliberate sniping and shelling of civilians, both under the heading of scheduled incidents and t a more general temporal and geographical level. In fairness to the Accused, but also because of the amount of evidence relating to the scheduled incidents and the manner in which it was introduced and dealt with, the Trial Chamber recalls that it paid due attention to those incidents. It tried to the extent that was possible and reasonable to assess each scheduled incident on its own terms, but also with a limited reference to other evidence concerning the situation of civilians.”


� Judgment para. 208: “…Therefore, the evidence which demonstrates whether the alleged scheduled incidents, if proved attacks, were not isolated incidents but representative of a campaign of sniping and shelling…” It is actually here that the Majority makes a mistake. The evidence carefully reviewed by the Majority did not offer a single proof that in any of the incidents there was intention to deliberately target civilians, and the Majority could not “move” from the level of specific scheduled incidents to the level of a general campaign, because the campaign can be proved only by a large number of PROVEN individual incidents. If there is no proof of “systematic” and “widespread” occurrence there can be no application of Article 3 of the Statute, if at all deemed that this provision can be applied in this concrete case.


� Witnesses; John Ashton


� Judgment para. 210


� UN report D-45; D-114, D-115, D 116, D 117, D 119, D-120 (Thomas Roy).


� Ibid


� Judgment footnote 397: “There is no dispute that there was intense fire from within the city into SRK-controlled territory.”


� The Trial Chamber admits testimonies of the witnesses Hamil,, Thomas, John Ashon, Hvaal, Kucanin, Mustafa Kovac, Akif Mukanovic (Judgment, para. 210, 214, 215, 216). Testimonies of these witnesses, tehones that the Trial Chamber recalls in the said paragraphs, do not offer a single concrete information about the place of the incident, who caused the incident, how was the incident caused, under what circumstances did it take place, where had the shells fallen or mines, at what time did it happen, how many persons perished, were they military or civilians. The said testimonies are only generalized allegations about the shelling of the city and perishing of civilians. Contrary to these generalized allegations, there is evidence proving that all the actions of the SRK were legitimate and that there was never any indiscriminate or deliberte targeting with the purpose of spreading terror among civilians, and that always only military targets were fired at. (Expert witness Radinoivc, map of targets in Sarajevo – D 1913, D 238, D 258, D 1865; witnesses DP 34, DP 35, DP 17, Milorad Bukva.


� Witnesses Afzaal Niaz, Jaques Kolp, Van Lynden, John Ashton, Jeremy Hermer, Morten Hvaal, Roy Thomas, David Fraser, AJ testify that there was sniper shooting from Grbavica, with the description that the fire as coming from Grbavica and from the buildings. Therefore, not a word about some specific incident when a civilian had perished, and the Defence is concerned with the stand of the Trial Chamber that this evidence indicate that there was deliberate targeting.


� Witnesses DP 3, DP 10, DP 16, DP 11.


� Witnesses DP 11, DP 16, D 242, D 241, D 279, D 150, D 148, D 146, D 1855, and D 281.


� Witness DP 35


� Judgment and opinion, para. 253.


� Defence Final Trial Brief para. 102-120


� The testimony of witnesses Sabri Halili and Milada Halili shows that the place where Almasa was hit is located in the immediate  vicinity of the military barracks Marsal Tito. The witness Halili confirmed that he was a soldier of the ABiH and that the separation line at the time of the incident, between the ABiH and the VRS, was along the Miljacka River in that part of Sarajevo. T. 2677 Witness Sabri Halili  on the photograph P 3271; T 266 showed the direction from where the bullet cold have come and marked the high-rise building as the place from where the bullet could have been fired and the building of the military barracks Marsal Tito. He explained that the high-rise building was located on the opposite bank of Miljacka River, and was it was located at 1 to 15 meters from the river


� The Majority did not give any explanation for its finding. The Majority neither offered facts as to the place in Grbavica from which the shooting was done, not the evidence on the basis of which it had established that there was a possible visual line. The Majority, it may be assumed, had drawn its conclusion on the established visual line only on the basis of the photographs. But if the conclusion of the Majorityis based solely on the photographs, then such a conclusion is unfounded. The photograph with Ern number 0211-4265 (P.3271) seems to have been taken from the high raise building, and obviously from its top floor, because in the left-hand corner one can see the part of the roof of the military barracks Marsal Tito. The same can be concluded from the look at the photograph Ern. 0211-4266 which was taken from the road junctions where allegedly Almasa was hit, towards the high raise building. On the said photo 4266 from the junction, one can see one part of the hill, but this can not serve as proof that on that part of the hill SRK forces were located. Therefore, the conclusion of the Majority that the bullet which hit Almasa was fired from the SRK position can not be accepted as proved beyond reasonable doubt. In that respect, photographs mentioned in the footnote 608 of the Judgment are not useful. The witness Halili Sabri in his tetsimony (T-2664) says that, at the moment when they were in the vicinity of the military barracks Marsal Tito, one shot was fired which frightened Almasa very much, and that he told her not to be afraid, because the bullet was flying very high, which means that they were not targeted. The witness stated that this first shot was heard at the time when they were at the beginning of Kranjceviceva Street, and the Majority of the Trial Chamber determines that they had not yet reached the placed protection shields. The second shot which followed thereafter, according to the testimony of this witness (T 2666-2677) was fired when the three of them (the witness, Milada Halili and Almasa) were shielded by the placed container and the trailer protecting them from bullets, because the placed barricades were over two meters high. Since the barricades were more than two meters high, and they were moving immediately close to the barricades, there is no point on the parts of the hill which could be seen in the direction of the positioned barricades, from which the movement of the pedestrians could be observed, and the Majority could have verified this for itself if the Trial Chamber had accepted the travel to Sarajevo and the inspection of the relevant locations.  


� Judge Nieto Navia T 2716: So the bullet went through the container, through the – or through the trailer? A yes. It ricocheted from the asphalt, and that is when it hit her. This witness claims (T 2679) that the doctor at the hospital told him that Almasa was hit by a defragmenter bullet (one part of the bullet) and that the doctor showed him the bullet and said that this was what killed her. 


� The majority finds that the UNPROFOR report is not contradictory with the testimony of the witness. Such findings of the Majority is are not acceptable. The UNPROFOR Report (D 32) must have been accepted as a very important proof, as stated by Judge Navia is his dissenting opinion (footnote 119), as the Report offers grounds to conclude that on that day there was shooting around the military barracks Marsal Tito. The witness Sabri, at the trial, denied his statement given to the Prosecution investigators, where he claimed that he had seen shelling in the zone of the military barracks Marsal Tito (T 2694). Had the Majority taken into consideration this change in the testimony of the witness Sabri Halili, it would not have been able to conclude that on that day and at the relevant time there was no fighting on that location. 


� The military barrack Marsal Tito itself, where ABiH soldiers were also housed, as confirmed by the witness Sabri Halili, was a legitimate military target and around it there were frequent fighting’s, conducted also on the relevant day, as demonstrated by the evidence of the Defence (D 32; DP 11-T 14992-93).


� The witness Zdenko Eterovic T.8856: With snipers in the beginning, up until mid 1994, we did not car out on-site investigations. Karavelic, 18 and 19 July 2002.


� Defence Final Trial Brief para. 370-390


� Judgment and Opinion, para. 256 and 258.


� DP 11-T.14986-14991, D.1778; DP 16-T.16552-16553, and Vorobev Viktor – T.17380, 17386, 17390 The Final Defence Brief,  para. 386 and 387.


� Dp-16-T.16533.


� Map D.1781


� Witness Sergej Moroz T.18178 to 18179.


� Ozrenska Street practically runs along the top of the hill called Hrasno Brdo and from the junction with Moravska Street, Ozrenska Street is under control of the ABiH forces whose line runs all the way up to Mojmilo which is under ABiH control, and from those positions the members of the ABiH are controlling the part of town to the north of Ozrenska Street, therefore, the part of town where four scheduled incidents were taking place, and from the positions where Ozrenska Street ends and the hill begins. Since Ozrenska Street is practically running along the top of the hill, the SRK forces were located on the other side of the hill, and from those positions did not have a view towards the part of town to the north of Ozrenska Street. Therefore, they did not have the view over the central part of Sarajevo, as was erroneously concluded by the Trial Chamber.


� The separation line from Ozrenska street to the north (towards Miljacka River) was broken through the settlement called Grbavica, so that around the football stadium of the FK Zeljeznicar both sides, therefore both the ABiH and the SRK, had their positions, where the SRK forces controlled the eastern side of the stadium, while the ABiH forces controlled the northern and the western side of the stadium, as shown on map D 1797 (Witness DP 10).


� Witnesses for the Defence DP 3 and DP 10.


� Bearing in mind the locations where the alleged incidents had taken place in the part of town called Hrasno Brdo, which is located on the other side of Miljacka River, it is not clear why had the Trial Chamber taken into consideration the testimony of the witness Mulaomerovic who was testifying on several incidents of injury caused to the staff of the Institute for Emergency Medical Aid, when this witness could not have determined the source of fire and who said that the fire was coming from all the sides, as stated in para. 265 of the Judgment. This witness, speaking of the alleged incidents examined by the Trial Chamber in the footnote 678 of the Judgment, obviously is speaking of the incidents which occurred near the building itself of the Institute for Emergency Medical Aid. This building, however, is located far away from the part of town called Hrasno, to the northeast in the direction of the stadium Grbavica where the cobnuts were conducted on daily basis. 


� A serious analysis of the said photographs would, actually, prove that the Defence has grounded doubts into allegations of the witness Ashton that he came to Sarajevo as a photo reporter. Namely, the Defence has reservations on the two photographs showing two different situations in the same bus which was allegedly hit on the location Paromlinska and Lozionicka in Novo Sarajevo, in the vicinity of the Energoinvest building. It is necessary to point out immediately that novo Sarajevo is also on the other bank of Miljacka river, and still further to the northeast from the building of the Institute for Emergency Medical Aid, and that the eventual incidents on that location can not have any connection with Hrasno Brdo. The designated two photographs P 3641 show a situation on board the bus before and after the bus had been allegedly hit. On the photograph 272 one would say that the passengers are indifferent and calm, every one is sitting or standing in his own place. On the photograph 273, which should illustrate the situation after the bus had been hit because some of the passengers are hiding, it is obvious that the situation was staged. The man in the jump suit with sleeves in blue, red, yellow and black on the first photograph is not seen, but his hand is seen while he is holding the holder in the bus. On the second photograph the same man in the said jump suit had moved towards the door and is obviously laughing, and there is also laughter on the face of the woman whose face on the first photograph (272)  in the left-hand corner at the level of the door, is somehow worried, while on the second photograph (273) when she is allegedly hiding, she is obviously smiling. On the photograph (273) there is smiling man also in the blue shirt and a women in the t-shirt with black   and rd stripes on the right-hand side of the photo, while at the bottom of the photograph, quite relaxed two young men are standing, the young man standing to the right looking towards them did not even move the hand which is holding the holder, and which hand is visible at the bottom of the first photograph. The man with the dark glasses, who is sitting on both photographs has not changed his position, except that on the first photograph (272) he is holding his head near the column in the bus in the position looking towards the photographer, while on the second photograph he is sitting calmly with the position of his head towards the left side of the bus. Behind the man with the dark glasses another man is sitting whose head on the first photograph (272) is barely visible, while on the other photograph the man has moved to the left in order to be more visible. Therefore, it is obvious that the testimony or photographs given or made by Ashtom are not significant, and because of staging the photographs the entire testimony of the witness Ashton is brought in question. 


� Judgment para. 262. Witness D is the only witness who confirmed that sniper shooters existed in Ozrenska street and that he had seen their equipment, and that these soldiers were not the members of his unit. The witnesses for the Dfeence DP 10, DP 11 and DP 16, who were members of the SRK units holding the position in Grbavica and at the beginning of Ozrenska Street up to the junction with Moravska Street, claimed that they had never seen any soldier with a sniper and neither with any other arm with the optical sight, especially not an infrared optical sight. The testimony of these witnesses casts doubt on the only testimony of the witness D who is the only one to testify to that effect, even more so as the witness was unable to show where were the houses in which the sniper shooters were located. The testimony of the witness D is brought in doubt also because of his allegation that he could not see the positions of the ABiH which were some 50 meters lower. The question is how could this witness assume that the positions of the ABiH were 50 meters lower when he did not see those positions, yet he is claiming that no one was opening fire on the positions of his unit except the sniper shooter. (T 2033).


� Witness D.T.2034 to 2036; Karavelic document on formation of a sniper detachment.


� If the ABiH members were acting fro sniper riffles, and the evidence has proved that they had such riffles in large numbers, equipped with optical sights, because the factory Zrak was located on their side and was producing optical sights, then the members of the SRK could have responded from the same weapons, although they did not have them in sufficient numbers.


� Defence Final Trial Brief para. 161-180.


� The Defence does not contest the fact that the Trial Chamber could conclude that Nafa Taric was a civilian during the critical incident, but only if there is a one-sided approach applied. The Defence finds that the status of the alleged victim is necessarily established at the moment when the action is aimed against her, as a target, from the position of the one who is shooting. Therefore, it is important to establish whether the perpetrator who was shooting, could have seen and determined that the one who is the target is a civilian or not. The Trial Chamber does not pronounce its opinion about this question and this leads to an erroneous finding of facts that the persons targeted were civilians. 


� P.32801 video recording; Defence Final Brief, para. 174.


� Witness Nafa Taric T.3140; Photograph P.3268. During the cross-examination, however, the witness explained that she had concluded the direction from where the bullet came later on at the hospital, when she had a talk with other people, which means that her allegation that the bullet came from the direction of Ozrenska Street does not have the character of proof, because this knowledge is not the fruit of her own perception at the time of shooting, but of a conclusion made at a later date, which can not be used for the fact finding of the court


� Judgment, para. 269; It was necessary to determine when the other shot occurred, how long after they lied down, because if they had lied down before the shot, then it can not be established beyond reasonable doubt that the second shot was deliberately targeted at them, if it had flown over their heads.


� Written report of the expert witness Prof. Dr. Dusan Dunjic, p.14 to 16, and eng. Milan Kunjadic, p. 8.


� If the shot was fired from Ozrenska Street, there must have been a difference in height of the entry and exit bullet wound on Nafa Taric, and the entry wound on her daughter Elma. In this way the shooting from Ozrenska Street is eliminated. 


� In the report of the Commission of Experts, Volume 2, Annex 6, Part I, it reads: “Thick fog over Sarajevo quieted all shooting” and in  this manner the credibility of the witness Nafa Taric is disputed. The Trial Chamber finds that this fact does not question credibility of the witness, as the said report does not exclude the visibility at 5 pm on that location. If the report writes about a thick fog on the day of 3 September 1993 making shooting impossible, then it becomes completely clear that it was a fog prevailing the entire day, as in the case of contrary the report would state that the fog lasted until certain time. Otherwise, it is well known that when there is fog in Sarajevo, as a rule the fog lasts several days continuously. In this case, however, the Trial Chamber again failed to establish facts by applying the principle “in dubio pro reo”, and thus in this scheduled incident it had erroneously established facts. 


� Judgment para. 273; Witness Velic describes that on that day he was collecting garbage by a loader machine in Btace Ribara Street, and that he was escorted by the members of the Egyptian Battalion of the UNPROFOR, that the loader machine was yellow in color and that the inhabitants of that part of town were helping him load the garbage by hand and spades. 


� Defence Final Trial Brief para. 237-247.


� The evidence shows that during that day there was shooting in that part of town, as stated in para. 274 of the Judgment.


� It is stated in the Judgment that if the bullets were not fired from the police school of the MUP, then they were certainly fired from the zone of Vrac. Such findings of the Trial Chamber are based on the fact that the witness himself stated that the shooting was coming from the police school, that there was a clear visual line between the place of incident and the SRK position at Vrace and that this distance is 490 m, as stated in the Judgment para.


� The witness DP 16 had marked in his own hand, on the plan of the city submitted by the Prosecution as evidence for incident No. 20, a line of the positions of the SRK members, and this line clearly shows that the SRK position was on the eastern line of the Grbavica stadium, while along the western side of the stadium the ABiH positions were present. On the photograph on which the witness Velic himself had shown the position of the loader machine when he was hit, in the center of the photograph one can see the western side of the stadium with the spot lights of FK Zeljeznicar stadium in Grbavica, and a part of the hill where the line of positions of the SRK members could run, but also the line of positions of the ABiH immediately near the stadium and slightly further on towards the part called Hrasno Brdo. Bearing in mind the fact that witness Velic was well aware that the separation line in that part runs close to the police school and near the stadium (T 2781), and this corroborates with the testimony of the witness DP 16, and confirm the explanations of the witness DP 10 on the maps (D 1766, 1767, 1768) and the claim of the witness Velic that during that day there was fighting when he was injured and that something was heard here and there (T 2816), further corroborating the testimony of witnesses DP 16 and DP 10 and of the other witnesses for the Defence that there were daily fighting’s, it may be concluded that at the time when the loader machine was hit there was an exchange of fire which the witness Velic did not hear previously, because he was seated in a large construction works machine which is producing great noise when in operation. In this manner doubt is cast on the findings of the Trial Chamber that Velic was deliberately targeted, as erroneously established by the Trial Chamber in para. 274 of the Judgment.


� Firstly, the glass was not damaged on the loader machine. Witness Velic himself does not mention that the glass was shuttered, and that fact that the glass was not shuttered on the loader machine, the glass windows of the cabin where Velic was sitting, operating the machine, brings in doubt the conclusion that Velic was deliberately targeted. If a person is targeting another person deliberately, and the targeted person is inside a loader machine, then he should be sot at directly, where he is visible, therefore in the cabin which has glass windows, or where it is assumed that the person will be present, again in the cabin with the glass windows. If such a person is deliberately targeted, shooting will not be done on the metal parts of the machine. If the loader was hit several times, as alleged by Velic, with several bullets, and the damages are visible on the photograph P 3279 DD, then it is completely clear that the machine itself was hit at random, and the machine was a target, not the man inside the machine. The loader machine operated by Velic on the critical occasion, is the machine suitable for engineering works for military purposes, and if someone had seen the machine in operation, at a distance of 490 m in the part of town where eventually the ABiH units are located, as shown by the exhibit D 1934 Radinovic, Nafa Taric T 3161, the same may be considered a military target and legitimately targeted for purpose of destruction. In this case the conclusion of the Trial Chamber is erroneous that there was a deliberate targeting of the civilian target, which does not exist in military terminology. 


� Written statement of engineer Milan Kunjadic, p. 10.


� Witness Akif Mukanovic stated (T 3057-3061) that their apartment was at some 800 meters distance in the aerial line from the front line and that it was overlooking this line, and that before his wife was hit on 11 January 1994, there were occasions when the bullets would hit their apartment, that on the critical day when his wife perished it was evening and they had only a candle burning on the table, and over the window plastic shutters.


� Defence Final Trial Brief para. 295-307.


� P.3280 H Video tape; T.379 G photograph 360 degrees; P.3237 to 3242 photographs and P.3235 a map.


� Judgment, pra. 278 and 280.


� Ibid


� The Majority does not accept the argument of the Defence that the bulletin question was a stray bullet, and finds in para. 283 of the Judgment that the phenomena of sniping civilians in the zone of Hrasno was a regular occurrence. The Defence has already argued that such a stand is erroneous and that there was no sniper action, but shooting which was a daily occurrence as a consequence of very intensive fighting in this part of town Grbavica, Hrasno. The Majority finds that during that evening there was no fighting and that the members of the SRK in Hrasno were using also infrared sights, but nevertheless finds that the Prosecution has failed to prove that in this case the infrared sight was used. Bearing in mind that there were no soldiers inn the vicinity of the building and neither combat actions, the Majority finds (para. 283 of the Judgment) that the attacker must have known that by deliberately targeting the window (lighted) he would have caused injury of civilians only, as this was a housing building. Such findings of the Majority stand opposed to their finding in para. 284 of the Judgment that the attack was undertaken with the intent to kill or seriously injure any civilian in the candle-lit room. According to the finding from para. 283 the attacker assumes that there may be consequences caused for a civilian without stating the type of consequences, while according to the findings in para. 284 the attacker has the intention to kill or seriously injure any civilian. Such controversy indicates that the Majority has failed to eliminate any reasonable doubt regarding what the person firing the shot wished to produce.


�Witness DP 14;Witness Mukanovic mentioned that he heard only one shot, and that only after he had seen the damages he concluded that there might have been two shots, the Defence finds that the Trial Chamber was not in a position to establish beyond any reasonable doubt that the fact must be accepted that during the critical incident two shots were fired into the window of the Mukanovic’s apartment, because Mukanovic claimed that their apartment was shot at many times, and certainly he could not have memorized all the damages around the window facing the life of the front, so that he may claim that only two shots were fired that critical night. Furthermore, the witness J also mentions only one bullet, when describing the incident, and all this was registered by the honorable Judge Navia in his separate and partially dissenting opinion, in para. 50.


� General Staff of JNA: Rule of rifles and machine guns 7,62 mm pages 255-256 .Therefore, the Defence finds that at a distance of 760 meters nothing could have been seen with the naked eye, and the Majority finds that the infrared or optical sights were not used, therefore it could not have been seen that the window was lighted and that it could have been the object of the deliberate direct attack.


� If it is not establish that the one who was shooting could have seen that it was a civilian he was targeting, there can be no mention of the presence of a deliberate targeting of civilians. The Trial Chamber based its finding on the fact that the witness AG was a civilian and this only on the facts obtained from the witness himself and his sister. 


� The Defence Final Brief, para. 427 – 440. The Trial Chamber did not take into account the buildings in that part of town which were obstructing the view, and neither of the eventual elevation difference between the buildings and the witness AG, who was shielded by the buildings.


The photographs taken by the police (P 2792) during the investigation do not show anything. There is not even a photo of the broken window (shop window) near which the witness AG was standing, and yet both the witness AG and AH are claiming that they have heard shuttering of glass. This cast doubt either on the testimony of witnesses or on the claims of the police that it went to the scene of the crime. The police, however, established that two shots were fired over a short period of time, and that the second bullet had hit the restaurant, and on the basis thereof the Trial Chamber finds (para 288 of the Judgment) that the two hits, none of which had hit the witness AG, were fired if not from the same weapon, then from the same place.


This finding of the Trial Chamber is completely erroneous. If these two hits were fired from two different weapons, which is not excluded as a possibility by the Trial Chamber, then they could not have been fired from the same spot. The soldiers on the line of positions were not so close one with the other that it may be considered that the two fired bullets were fired from the same place. But this is not the most important fact for the Defence.


What is the most important fact is that the first bullet which allegedly had hit the witness AG, ended at a small distance from the base (at some 80 cm), while the other hit ended in the upper part of the window of the nearby café (passed also through the awning), and that elevation difference is at least two meters, which indicates that the hits were not fired in order to target children or the witness AG, who claims that there were children in the vicinity. 


� “Witness AH testified that there was a cease-fire in place that day, and that she and her children had gone out precisely because there was no fighting”. The Trial Chamber recalls in the designated footnote No. 777 in the Judgment, the testimony of the witness AH, on transcript p. 6267.


� See T.6267.


� Judgment para. 288, footnote 786.


� Firstly, the distance between the place from where the alleged shooting was done and the place where the witness AG was hit amounts to 1200 meters, according to the witness Hinchcliff. As the Prosecution has failed to prove that the person shooting would have had an optical sight, it is completely clear that at such a distance, and this is a notorious fact, the human eye can not recognize whether it is a man or not, and thus there can be no mention of a deliberate targeting of the witness AG who was present at such a distance. Secondly, it was not determined from what weapon was the hit fired. Members of the SRK did not have arms with the range of 1200 meters for deliberate targeting by mechanical sight, as testified by the expert witness for the Defence, engineer Kunjadic.


� DP 10 junction of Ozrenska and Moravska Street.


� Judgment para. 290.


� Ibid, para. 292: “Fighting in this area was intense from the first months of the conflict, and soldiers from both sides fired from and against the area.”


� Witness Kacalin, witness DP 5, DP 8, DP 11.


� Defence Final Trial brief para. 345-369.


� It is stated that the bullet which had hit Fatima Salcin came from the west, that many people were killed and wounded in this area and that there is evidence that another two persons were also hit prior to 13 June 1994, that there is no reason to believe that Fatima Salcin was hit by the ABiH forces, and that she was hit by deliberate targeting from the territory controlled by the SRK.


� The Majority states that Fatima Salcin and Maljanovic were deliberately targeted from the territory controlled by the SRK, and if not attacked as civilians, then they were targeted in reckless disregard of their civilian status. It seems that the Majority is not convinced, beyond reasonable doubt, that Fatima and Maljanovic were deliberately targeted, and by giving an unintelligible statement “if not attacked as civilians, then in reckless disregard of their civilian status”, attempting to explain their stand on the fact that these two persons were civilians.


� If the Majority was not convinced by the evidence presented by the Prosecution, as to the place from where the shot was precisely fired (witness Maljanovic was claiming that the bullet came from the Faculty of Theology or from the barracks of the former JNA, as he had concluded), and was satisfied only by establishing that the shooting was done from the SRK position, then, according to the Defence, this is not sufficient to prove beyond reasonable doubt, that the shot was deliberately fired at the victims. Bearing in mind that the separation line in that part of Sarajevo is running practically along the Nedzarici suburb in the manner that the line of the SRK forces is behind the first row of houses towards the road, (Photographh P 3259) which are obstructing the view, and it would be necessary to determine the exact place from where the shooting was done in order to find out whether from that past the designated place where Fatima was injured can be seen, whether it was possible to see that she was a civilian, and only then to accept or not, that there was a deliberate targeting of civilians. If the above can not be determined, then it is neither possible to conclude that the persons were deliberately targeted either as civilians or ‘with reckless disregard of their civilian status’ as was erroneously done by the Majority. 


The Majority erroneously finds that it is impossible that Fatima Salcin and Dzemal Maljanovic were targeted by the members of the ABiH. When looking at the separation line (Plan of the city) in that part of town, it is clear that in the northwestern part of the Nedzarici suburb, the line held by the ABiH is running in such a way that if shooting is done from their line on the SRK forces, then the direction and te aim is taken towards the eastern part of the suburb, i.e. towards the place where Fatima and Dzemal were present. Therefore, a reasonable observer can not at all exclude the possibility that a bullet was fired from the ABiH position, that it strayed and hit Fatima Salcin. A stray bullet may have hit Fatima also if from the SRK position fire was opened on the ABiH positions on the eastern side of Nedzarici suburb. The Prosecution has failed to prove that there was deliberate targeting of Fatima, because if there was such an intention, the question is whether the person deliberately targeting Fatima would have shot her through the palm of her hand, while she is walking upright and unprotected. 


� The Trial record was replete with evidence that truces or cease-fires were never fully respected.  


� DP 5; DP 6 D.735 Regular Military Report with the situation at 55:00 June 13, 1994.


� The question is how could it be that only Fatima was targeted, and not Maljanovic. It is also unclear whether it was a machine-gun fire mentioned by Fatima, or two shots mentioned by Maljanovic


� Separate and partially dissenting opinion of Judge Nieto Navia, para. 59-62.


� Judgment, para. 320.


� It is important to determine whether there were soldiers in the vicinity and the reason why they were in the vicinity, as the term used in the Judgment “garrisoned” would indicate at the stand of the Trial Chamber which excludes possibility that Sanela Muratovic was injured by a stray or ricocheted bullet because there were no garrisoned soldiers in the vicinity, pointing ot at the opinion of the Trial Chamber that it is required to have garrisoned or stationed soldiers in garrisons.


� Witness Omerovic T.3882; Judgment footnote 937; If they were not garrisoned then the question is why were they in the building. Witness Omerovic claims (T 3879-3881) that the soldiers were on the second and the third floor of the building, that they were in uniforms, but that she did not see the weapons, neither when they were warning them nor when they came to help, when Sanela was wounded.


� Witness Gray T.19856; DP  5 T.15250; Judgment footnote 801; Allegation of the witness Omerovic Medina that she did not see the weapons with these soldiers can in no way bring in doubt the conclusion on the activities of these soldiers. The Defence wishes to emphasize here again that it is symptomatic that none of the witnesses for the Prosecution have seen nor heard that the ABiH members are shooting.


� If Sanela was deliberately targeted, and beside her Medina Omerovic was also present, the logical question is why was only Sanela targeted and Medina was not? In such situations where two persons are close to each other, and there is a deliberate intent to target civilians, certainly the shooting would be done against both persons, not only one of them. The fact alone that Sanela Muratovic was hit in the shoulder, and not in some vital body part excludes the presence of intent to have her directly hit, especially since the Trial Chamber is taking the his to have been fired from the Institute for the Blind, which is at a distance of 200 meters, which distance the Trial Chamber deems sufficient for briefly recognizing the status of the victim.


� Judgment para. 320; If the witness Medina Omerovic confirmed that the soldiers had warned them not to gog out because there was firing and to hurry up because sniper fire had started (T 3844), and if tht warning was given before the incident, when they were warned that a few moment earlier there was a sniper fire when some people were passing (T 3881), then it is clear that even before Sanela Muratovic was hit there was fire and that no persons were deliberately targeted, because it is impossible from a distance of 200 meters that not one from amongst several persons passing by not a single one to be shot.


� Witness Bukva D.748 Regular Military Report with the situation at 5:00 June 26, 1994; DP 5; DP 6.


� P.3270 Photograph of the witness Medina Omerovic.


� Trial Chamber in para. 327 of the Judgment, in the case of the scheduled incident No. 26, accepts that because of the testimony of the witness Dzonko Rasid that before he was hit he heard that there was very little shooting, a realistic possibility can not be excluded that the bullet was fired during the exchange of fire.


� Defence Evidence: map D1913, see Witness Gray, Witness Kapetanovic (Kulin Ban), see D97, see Radinovic at para. 227, footnote 151. 


� Vilicic Shelling Report; Testimony of Expert witness Vilmos Kovacs 


� Respectfully the Defence submits that the Trial Chamber erred in fact in not fairly considering that there were military objectives in Alipasino Polje (inter alia statement of witness Berko Zecevic), that the PTT building was frequently used by the ABiH as covert for illicit military operations and also in mentioning the existence of other cases of shelling (ad 329, pages 127,128), but without really and specifically analyzing the circumstances (source of fire, distance, modus operandi, military operation, troops, collateral damage etc.) of those incidents. For instance, the Trial Chamber never really considered or even examined the mere fact that, according to the Prosecution expert E. Tabeau, the shelling produced in their vast majority, much more military victims than civilians, which was a clear indication if not a demonstration that the distinction and the proportionality principles were fully respected by the SRK forces.


� Defence Evidence, Radinovic, map D1913.


� Vilicic Shelling Report; Testimony of Expert witness Vilmos Kovacs.


� (see for Instance T6142-6143) There was therefore more than only a mere hypothesis and the  Chamber should have  clearly indicated why, in such a context one should  formally  exclude  such a possibility.  The  Trial record were replete with evidence establishing the shelling of its own territories  by the  ABiH.    A very famous incident for example , the  Vase Miskin street  incident,  clearly appears to have  been  provoked by  a Muslim fire. This was never  considered by  the  Chamber , even it was  established  in the  most clearest  way  that  the Muslim side would use  such incidents  in view of their media strategy.


� In the present case, there was more than a reasonable probability (Trial Chamber ad 342, page135) that a crew hit accidentally the site, enough at least to be seriously taken into consideration by the Trial Chamber. It also seems that this finding of the Trial Chamber is in contradiction to other facts admitted by the Chamber ad paragraph 340 page 134:” The Trial Chamber accepts that it has not been established beyond reasonable doubt that the shells were fired from the vicinity of the Institute for the Blind in Nedjarici”, and “The evidence is insufficient for establishing that Nedjarici was the source of the shells on 22 January 1994”. At this stage, the Defence wishes to underline that if  this  shelling  was “carried out recklessly”, (ad paragraph  345; page  136) it could not be  taken as an example of a campaign, which, by its very nature, excludes any  recklessness. Strangely enough, the  Chamber was reversing the  onus probationis. 


� Witness Hamill, Mole, etc; T. 6191, T9995, T 10019 (600-700 metres).  


� Witness Grey


� Witness Grey. 


�  It is established that a special unit (the Kulin Ban) had their headquarters there, at a distance of a few dozens of meters from the site of the incident (Witness Kapetanovic) and that they had military heavy equipment garrisoned there (Witness Kapetanovic) Evidence brought by the Defence showed that there were other Military facilities in Alipasino Polje (D97, D1913) including the Stella facility 3) As to this specific incident, the reasoning of the Chamber when examining the chronological order of the explosions, is not  acceptable for the simple reason that a) since we do not know how many tubes were used and from where, nothing can be deduced of their flight time. b) the Chamber’s reasoning necessarily implies that the third shell fell exactly where it was intended to land (petitio principi), automatically excluding therefore - what it should not have done – the mere possibility that this third shell was intended to land on target, i.e. the KB facility for example, but did not reach it. In other words, there was more than a reasonable possibility of a legitimate attack, if any.


� Berko Zecevic T 10315-18  expert Radinovic map of military targets D.1913.


� ABiH forces were holding positions in Dobrinja, the 5th Motorized Brigade, commanded by Ismet Hadzic (previously Dobrinja Brigade) and within its composition was a part of the Croat brigade “Kralj Tvrtko”, D 1896, facing a much smaller number of the SRK forces.


� Judgment para. 365: “There is no evidence, however, which would allow it to conclude beyond reasonable doubt that the gunfire which hit victims originated from the Faculty of Theology.”


� Witness DP 7 – photograph D 327 (under seal) which shows that in the Faculty of Theology medical unit was stationed, while on the walls there are clear signs of damage caused by fire arms.


� Witness Karavelic- T 11992: “in the Mojmilo area the most intensive fighting in Sarajevo was taking place.”


� Ismet Hadzic T.12246


� Witnesses DP4, DP6, DP9, Bukva, D 748, D735, D1111, D543, D1039.


� The Defence submits that the elevation difference between the spot where the Prosecution claims Munira Zametica was standing and the upper level of the riverbank is higher than the height of Munira Zametica, and therefore Munira Zametica could nt have been noticed from the tower of the Orthodox Church.


� Photographs P.3279VZ and P.3279KK magnified photographs taken at the scene.


� This is completely clear because on the photographs one can not see any part of the bridge under which Munira Zateica was present. If the photographs were taken from the spot designated as the position where Munira Zametica was standing, then some part of the bridge must have been visible on the photograph. Therefore the photographs can not serve as evidence that there was an established line of targeting. If the photographs were taken from the tower of the Orthodox Church, it would have been clear that the place designated as the spot where Munira was standing, can not be seen, because of the above mentioned difference in elevation of the terrain, but also because of one curve of the river bed and the fact that there is yet another bridge, before the bridge under which Munira was standing. All this was obstructing the view from the church and the Trial Chamber committed an error in refusing to visit the location and verify by direct inspection that the arguments of the Defence are true.


� The Trial Chamber neglects a notorious fact that at a distance of 1,100 meters it is not possible to differentiate by sight whether there is a man present at all, let alone differentiate the clothing, and conclude whether the person in question is a civilian or not.


� Witness DP 9 T 14494-14495, T 14464; D 42 Official memo of the public security station No. 17-1/09-7-370/93 of 11 July 1993 where it reads: …”The killing was done by NN perpetrator having fired several shots from the direction of Dobrinja IV, in the immediate vicinity of the church…”. Therefore perpetrator did nt fire the shots either from the church or from the church tower, but from the immediate vicinity of the church, and this greatly changes the facts regarding the possibility to establish the targeting line. 


� It is necessary to determine where were the ABiH forces located, because the Defence argues that it was possible that a stray bullet occurred.


� Witness Sadija Sahinovic T 3427, Witness Vahida Zametica T 3485:  “Yes, there was shooting the whole time in that area where my mother was shot.”


� Ibid T 3436 the witness stated that command post of the ABiH was in Dobrinja II where she lived, in the vicinity of her house and the hospital, because all the buildings are close and the distance is not big. If the witnesses are claiming that in that place there was continuous shooting, if the witness are claiming that during that day there was shooting, then it is quite logical that there were combats in that part of town on daily basis, and in that case, since according to the witnesses there was shooting that day, there was fighting and Munira Zametica could have been hit by a stray or ricocheted bullet.


� Sandbags are placed on combat positions, and as there were no sandbags in other places, the only possible conclusion is that these were the positions of the ABiH soldiers, because there is no proof presented that they were placed there for some other purpose. 


� Witness Sadija Sahinovic T 3435: “But I don’t know if they did that on other occasions because they never actually stayed for longer periods of time on the bridge.”


� Defence Final Trial Brief para 276-293


� Witness Sanija Dzevlan T 3519


� Ibid T 3523, T 3525, P-3114 map


� Ibid T 3516


� Ibid 


� Footnote 1139 of the Judgment on page 142.


� The question is raised here whether had the Trial Chamber established beyond reasonable doubt that the targeting line was established between the place where the witness Sanija Dzevland was riding bicycle and the area around the Orthodox Church, because it is evident that the witness could not have been observed on the bridge because of the placed barricades having the height completely covering the height of a woman on the bicycle. As the photograph on the basis of which the Trial chamber concludes that there was a line of targeting, was taken from the bridge, and the witness Sanija claimed that she was hit outside of the bridge, then the Trial Chamber had erroneously established the fact that there existed a line of targeting. This even more so as the Trial Chamber did not undertake to find from which place the shooting was done, but is giving only a broader zone. It is also necessary to underline that the targeting line can not be established from the positions of the SRK, as the witness DP 9 designated those positions, who eliminated the possibility of an action from the church. 


� Defence Final Trial Brief para. 333-344


� Witness DP 8 T 14823-14824


� Separate and partially dissenting opinion of Judge Navia, para. 55.


� Had the bus and passengers on board the bus been deliberately targeted, certain not only one bullet would have been fired, and neither would the bus be shot in the tire, this eliminates the allegation that passengers were the target.


� The distance of 750 m, if we are to accept this distance, as the Majority did accept it, is not a distance which would allow direct targeting of the victim, if we are speaking of a small caliber weapon without an optical sight.


� Judgment, footnote  1209 on page 150


� There is no reason why a Trial Chamber should, on the one hand, admit as reliable testimonies related to the sound of firing to assert some provenance and, on the other hand, not to draw conclusion from the fact that the fires were not heard by the monitoring crews at the spot or even simply reported.


� Very respectfully, the Defence also submits that the Majority showed some partiality (see above ad) when considering that it” cannot reasonably exclude the possibility that these trenches, although used by civilians, were also used by ABiH soldiers” (ad paragraph 383, emphasis added). It seems to be  common knowledge that, at war, trenches on the front line are mainly used by soldiers, not the other way round. On the other hand, the Majority did not properly consider this fact (the immediate vicinity of these trenches) when examining the possible error of fire (collateral damages)


� Judgment ad para 383. 


� Judgment footnote 1227.


� If the Majority really wanted to exclude on such basis that the trenches were the objects of the attack, it had to establish first some technical issues such as the time of trenches were the objects of the attack, it had to establish first some technical issues such as the time of flight, the existence of observers who could have communicated with a crew, etc. 


� “it is not reasonable to believe that it was the intended target of the attack, since an attack carried out with mortars shells cannot inflict significant damage, if any, on such a facility” Judgment para 382, on p. 157-158.


� As clearly explained by Judge Nieto Navia, the military personnel could very well have represented a legitimate target (see dissenting opinion footnote 229) and the trenches, which were obviously used by soldiers, were very close to the parking lot. The Trial Record also established the existence of a second line of defence. Therefore, the conclusion that no legal target could have justified such an attack (if any) is based on totally erroneous factual considerations.


� There is an additional consideration that the Majority (and or the Trial Chamber), should have taken into consideration when examining the alleged attacks on civilians as such. It is established that there was in Sarajevo (Presidency side) a system of forced labour for those who were not incorporated in the army or in other crucial posts. The Presidency side was using these people – civilians - on the front line, independently of their ethnicity, and in an illegal manner for digging trenches or constructing other military facilities. Had the SRK really wished to attack civilians as such, systematically and in a widespread manner (the so-called campaign), it would have found here numerous, perfect and relatively easy occasions. The Prosecutor was unable the give a sole example of that, and this for the very simple reason that there are none. The facts – proven - are that the SRK intelligence knew that civilians were illegally used (as human shelters) for the construction of the trenches and that since the Serbs knew that civilians (of all ethnicities) were used for those purposes, (i.e. the SRK), they did not open fire towards them, apparently preferring to be disadvantaged by the progress of such military works than taking the risk of deliberately targeting civilians. The proven facts in the Trial record simply were that on so many occasions the SRK refrained itself from deliberately attacking civilians, because they knew they were civilians, even if they were employed in an illegal manner by the other side for the construction of military facilities. For  affair appraisal of the evidence, the Trial Chamber had therefore to clearly take this reality in consideration, what apparently it did not.


� And ,as a principle, the same is true for all the incidents 


� The answer  to this question could be given by the Defence Report to Congress on the Conduct of the Persian Gulf War, see above footnote 87.


� Witness Hadzic, T12259.


� The Defence respectfully submits that the Majority erred in fact in finding ad 396 that “the Majority is satisfied beyond reasonable doubt that the intended objective of the mortar shell fired on 12 July 1993 in Dobrinja “C5” was not the construction work for a trench leading to the airport tunnel, nor the AbiH command and frontlines, but the well where civilians were expected to be found and used “. This Majority’s last statement implies two logical prerequisites: a) the fact that civilians would be found there and b) the fact that they would be used. This second element implies another consideration of a somehow mental nature. Used for what? Not only should the Majority give a sufficient motivation of his finding (quod non) but it should also have examined whether the proof of certain facts was really brought by the Prosecutor.


� T. 10103, T. 12414, T. 14178-14179: See also President Orie, p. 15146 “Because that targeting errors are possible has been the testimony of many witnesses”.


� T 6191, T. 8479, T 9467.


� Ibid, T 12822.


� Witness W Judgment footnote 1461: Witness Cutler Judgment footnote 1461; Written statement of the expert witness Prof. Dr. Radinovic para 320, footnote 259-protest on 28 December 1992 General Razek, speaking of targeting above the UN positions, which means that airport was not targeted; protest  of 21 December 1992 Colonel Davu, demonstrating that airport is not targeted but “the area and immediate vicinity”.


� Witnesses Kovac, Ramiza Kundo, Rasema Menzilovic, whose testimonies are appraised also in the incidents 16 and 17, and can not be used for conclusion that Brihesko Brdo area was under constant fire and shelling from the SRK positions, because simply this was not true.


� Judgment para. 417 footnote 1467. This statement is incorrect, Witness Ramiza Kundo confirmed that the separation line was at a distance of some 500 meters from her house where the ABiH soldiers were (T. 5966).


� Judgment para. 425, footnote 1500.


� Defence Final Trial Brief para. 249-266.


� Written statements of the expert witnesses Prof.Dr. Dunjic and eng. Milan Kunjadic, incident No. 16.


� See the Final Trial Brief of the Defence, para. 258-260.


� Witness Krsman Sinisa T 19031-1933 and T 19060-19062 eliminates the possibility that the shot was fired from the SRK positions, especially not from the “Polje” position as the “Polje” position was on no-man’s-land, therefore between the SRK and the ABiH lines.


� Separate and in part dissenting opinion of Judge Navia, para. 41, 42, 43, and 44.


� D 1144 Combat report on the combat action in Ilidza.


� See Final Trial Brief of the Defence, para. 269.


� Separate and in part dissenting opinion of Judge Navia, para. 46, 47, and 48.


� Letter of General Morillon, 19 February 1993. 


� There was no reason, in a somehow arbitrary manner, to determine that the incoming direction (if any) of a shell would be of approximately 18 degrees. Even the UN investigations teams could not precisely establish the alleged path of the shell. The figures ran from 18° (Hamill: ad 446) to 25° (Russel: ad 445). It must be noted that such a difference between the figures represents approximately 40 %. The fact that the expert teams, at the time of the incident (or a couple of days after) were unable to reach identical conclusions clearly indicates that for them, despite the fact that they were specialists, it was not possible to really establish the provenance of the shell (if any). Very respectfully, the Defence reiterates that it still sees no reason why the Chamber, which is not an expert and has decided not to visit the spot of the incident, could better determine what the provenance really was


� For this crucial information too, the Trial record offered had a large range of technical conclusions given by experts: 80° for Capt. Verdy (ad 468), 68-73°, for Russell (ibid) 53.4° to 61.9° for one of the UN reports (ibid) (the Majority mentioning in the footnote 1676 four additional measurements, ranging from 53 to 65°. The higher angle was therefore 80° (or even only 73° if the Verdy report had to be excluded, quod non) the lower 53°. In terms of percentage, the difference between the maximum (80°) and the minimum (53°) represents more than 50%. This percentage falls to 37.7 if we consider the second higher value reported (73°). It also must be recalled that the lower angle to fire a mortar is 45° whilst the higher angle is 85°. One degree in elevation represents 2.5 % of the whole 40°. Therefore 10° will represent a fourth (25%) of the firing angles possibilities. Such a variation will of course also represent significant differences on the ground (the technical range for a 120mm being from 275 metres to more than 6000 metres, depending on many factors, mainly charges and elevation, meteorology etc.). In other words, since the calculation proposed by the Majority started with the angle of descent, (and considering that such an angle would be comparable to that of firing) and since a few degrees of error would lead to significant errors in terms of distance, the Trial Chamber had previously not only to determine with certainty what the real angle of descent was, but also to clearly explain why other calculations (for example, the Russell’s calculation of a 73° angle, not to mention the Verdy report) had to be rejected. The Majority did not so. Since there were significant discrepancies between the experts’ conclusions as to the angle of descent (ranging from 53° to 80°) the Chamber also had to fairly examine what would have been the situation for other angles, for example 80° or 73°. The Defence here fully shares Judge Nieto-Navia’s dissenting opinion, as expressed ad paragraph 93, page 39 in fine , stressing that the unreliability of the measurements, executed by the sole Mr Zevecic, derives also from the simple fact that there was at least a 50% margin of error admitted by the “expert “for the penetration of the tail-fin (10 to 15 cm). In such circumstances, how could the Majority be convinced beyond any reasonable doubt that the penetration was at least of ten centimeters and why not to admit, what which seems to be a proven fact, that those measurements were simply very imprecise and therefore not reliable


� The calculation was made only on the basis of one formula ) without precisely knowing what in its reality the soil was constituted of. It is clear to the Defence that if a tribunal really wanted to base its conclusion mainly on a penetration factor, it first had to technically, i.e. scientifically, assert what the hardiness of this specific soil was in order to find and determine a proper coefficient of resistance to the penetration, and that, before any other deduction. It is common knowledge that grounds of same categories shall not necessarily all furnish the same coefficient of resistance to the impact. Many additional factors could intervene as, for instance, the presence or not of sand in the layer, the density of the material, the medium size of the gravel-stones as well as their nature, (limestone? granite?) the age of the soil itself etc


� In addition, the hardness of the specific soil of Markale was neither analyzed nor determined. It is of common knowledge that even asphalt, depending on its own composition, shall have different grades of resistance to impacts. This had to be established before drawing any kind of factual conclusion as to penetration and penetrability


� The Defence wishes to stress here that even in terms of simple measurements, errors can easily be made. For example, evidence D68 and evidence P2309/A furnish  two completely different measures for the distance of the crater itself to the nearby walls, and confronted together, evidence give a completely different representation of the stalls on the market..


� Witness AF testified  that  he had been  a member of the ABiH.  He, therefore, was someone who should have had precise information. His relatives lived near or in Spicasta Stijena and he had been living in Sedrenik (T 5485): he should therefore have known what the situation was like, and whether or not the ABiH had established positions  there. The Trial Record also provides other elements establishing that the ABiH was there. When asked whether the ABiH was positioned there, he categorically denied that fact (T 5524). Since his entire family was living in Sedrenik (T 5486) and himself was a member of the ABiH, he could not have ignored this established and well-known situation. His answer was not that he did not know: he simply denied that fact. The witness then simply lied to the Tribunal. It also appears from the Trial Record that the witness has lost, because of the war, numerous relatives: his father and his wife died (T 5526, 5482). His mother was seriously injured and became invalid (5485). One of his nephews was killed, several cousins also, and he could not make the list of those wounded because of their number. Strangely enough, this witness who denied that the ABiH was holding position at the foot of Spicasta Stijena, knew perfectly well where the SRK positions were! (T. 5487) It is apparent that this witness did not say the truth. The Chamber should therefore have rejected his testimony. See also dissenting opinion at 95 on page 40: “(..) Witness AF’s testimony does not help establish beyond a reasonable doubt that the source of fire of the shell (...)lay behind Spcasta Stijena in SRK-controlled territory (...)”


� T 5453: witness AK-1 : see French Transcript


� Witness AK-1 testified that her home was located at approximately 500 meters from the CFL to the North (T.5446). The tables of firing (See expert Janko Vilicic, Annexed to expert witness report) clearly indicate  that, with an angle of approx. 60°, the altitude of  a shell, with respect to an horizontal distance of 500 meters  of approximately 650 meters . If one takes the natural declivity in consideration, this altitude, with respect to AK-1’s house is more important. It is even greater if we consider Mrkovici, far behind the lines, as the source of fire. In other words – a true CQFD –  Witness AK-1’s testimony could only mean  that the shell (if any) was fired  at a very short distance (less than 500 meters)  from  AK-1’ s house.  It was also clearly established that a shell, during its flight is perfectly silent and that the whistling sound could be detected only  (very) close to the firing place (T. 11512; Van Baal T6228; Y T. 10870).


� Witness AK-1, the fact is not disputed.


� (ad 494 page 206)


� Reaching such a relatively small target with only one shot would have been, if not nearly impossible, extremely lucky. In addition, the greater the distance (for example from behind the 2,6 km distance from the Market to the lines) the smaller the chances. Vice versa, the smaller the distance (for example, from less than a 2.6 km distance) the greater the chances. In any case, the evidence clearly establishes that, due to numerous factors, (meteorological, winds, temperature, quality of the ammunition itself etc. it is nearly impossible to reach a target of that size with only one shot. The Defence must also stress the fact that the Majority relies upon Witness AD’s testimony (ad 458) to find as an established fact that it would have been possible to target a market with only two shots. Nevertheless, if the Majority intended to base itself to conclude on the deliberateness of the attack on this testimony, it could not do it by taking only some aspects of the testimony - the ones apparently more in favor of the Prosecutor, but should also have considered the other aspects of the testimony. AD clearly testified that they refused to execute orders which they could interpret as illegal, and that their superior did not report those incidents, presumably for the reason that he would have been sanctioned for having given such orders (T..). Those were clear indications (if not formally a proof) that soldiers and officers were instructed not to target civilian objectives and that if some problems would arise, the perpetrators would never report to the Command.


� Witness Hamill T6193. 


� Dissenting opinion on page 38


� (UN report, quoted by Judge Nieto-Navia, dissenting opinion, page 32).


� See D 1913 And annex to the Motion for Acquittal 


� P 3280 Q video recording P 3273 photograph


� See Final Trial Brief of the Defence, para. 80.


� Witness E T 4098-4104, Final Trial Brief of the Defence para. 82.


� Ibid T 4052


� Witness DP 23 T 16219,, 16233, 16242; Witness DP 53 T 16152-16153; Witness Nikolic Vaso T 15980 and 16005; D 588 Daily combat report.


� Judgment para. 511.


� Separate and in part dissenting opinion of Judge Navia, para. 29.


� Judgment para. 511.


� Judgment para. 519 Witness Mejra Jusovic T 4140


� Witness Mejra Jusovic T 4206-4207; footnote 1805 of the Judgment, witnesses DP 53 T 16153; Nikolic Vaso T 16070-16072; D 837 Combat report (introduced through the witness Milorad Bukva).


� Written statement by the expert witness engineer Kunjadic Milan, Incident No. 8.


� Separated and in part dissenting opinion of Judge Navia, para. 38.


� Trial Chamber does not recall evidence justifying such a conclusion


� DP 53 was injured; Vaso Nikolic.


� Defence Final Trial Brief para. 46-77.


� P 3267 Photograph P 3272 P photograph 360 degrees and P 3280 P video tape.


� Fatima Pita T 5923; Ekrem Pita T 5879


� Final Trial Brief of the Defence, para. 55,65,66,69,71, and 73.


� Separated and in part dissenting opinion of Judge Navia, para. 25.


� Separated and in part dissenting opinion of Judge Navia, para. 25.


� Defence Final trial Brief para. 91-101


� P 3279  photograph


� Final Trial brief of the defence para. 92


� Ibid para. 97 and 98


� Witness G T. 2396


� Defence Final Trial Brief para. 150-160


� Witness Ifeta Sahic T 2647-2649


� Witness L T 2553, 2556-2557


� Witness Ifeta Sahic T 2594-2595


� Witness DP 14 T 15846


� ABiH positions were in the immediate vicinity, as suggested by the witness L. Since it is being determined that shooting was done from a distance of 300-400m, and as the evidence had demonstrated that there was shooting, there was exchange of fire when an accidental wounding of Vildana Kapur could have occurred.


� The allegation that from the place where Vildana was present, fire from the forearms allegedly could be seen, is not a proof that from the place where the fire was noticed, the place where the girls were present could be seen, especially in view of the configuration of the terrain, houses and greenery on the location.


� Mindful of the above stated facts and the fact that Vildana Kapur was hit in the leg by only one bullet, that the other two girls were not hit, among them the witness Ifeta, it can not be concluded beyond reasonable doubt that the three girls were deliberately targeted and that Vildana was deliberately shot as a civilian.


� Zuc area was covered with trenches and fortifications of the ABiH where constant fighting was taking place. Zuc was not a civilian zone.


� Testimonies of witnesses Hadzic, Mandilovic, Fatima Pita, Kupusovic, Tuscher, generals, Hvaal, Thomas, Morillon, Zaimmovic, cited in para. 561-563 of the Judgment are so generalized that they cannot be deemed to serve as evidence, especially not the evidence proving the existence of a “format of fire”. From the contents of these testimonies it can not be concluded when the shooting was done, on what occasion, and neither where the mines had fallen, were the mines falling or shells, had the fired bullets been flying or what. It remains unclear to the Defence what had the Trial Chamber established on the basis of these testimonies.


� Written statement of Expert Witness Radovanovic D1922, D1928, D1927 and D1928A, D1927A. 


� Expert Ewa Tabeau, who is having a number of methodological errors in her findings, the reason why the Defence had declined to accept her statement, claims to have the knowledge of some other sources, which she did not process and which were given to the Defence by the Prosecution (D 155 and D 1928 and D 1927), which indicate a much smaller number of victims. But even if we are to accept this number of the civilians killed, it would be also necessary to determine thee number of injured civilians, but also the number of killed and injured soldiers. The comparison of these figures would lead to a clear conclusion that in all the municipalities, especially in the central urban areas, there was a lot of injured soldiers, specifically in  the Municipality Center 646; in the Municipality Ilidza 2127; in the Municipality Novi Grad 2376; in the Municipality Novo Sarajevo 518; in the Municipality Stari Grad 856; in the Municipality of Vogosca 283, and in the unknown location or a total of 7774 – (Written statement of the expert Ewa Tabeau – Table I and Table A 4). These data on the number of injured soldiers per municipalities absolutely eliminates any conclusion that at any time there was any action undertaken by the SRK deliberately targeting civilians (Written statement of the expert Ewa Tabeau – Table I and Table A 4).


� The conclusion of the Majority is erroneous that the natural and urbane topography of the city of Sarajevo gave advantage tot the SRK forces to target civilians in town. All the elevated points in Sarajevo, except for the 4 or 5 high-rise buildings in Grbavica, including the natural elevations with the highest mounts (Hum, Zuc, Mojmilo, Igman, Colina kapa) and the highest buildings in Sarajevo (Executive Council building, Oslobodjenje newspaper building, UNIS office buildings, etc.) were held by the ABiH forces, with evident deployment of these elevations and buildings for military purposes. (Written statement of the expert witness Radinovic, para. 228).


� The said witnesses could not explain where the mines were allegedly falling, from where they were fired, and could not explain the consequences that they produced. The witnesses could not confirm even a single position of the ABiH forces, which were according to the Prosecutor himself, 70,000 strong. The question is how can these witnesses be taken as credible, when they did not testify about any concrete issue. Such generalized testimonies were not deemed credible even by the Trial Chamber in the case Prosecutor versus Milosevic, which had rejected all the shelling and sniping incidents (Decision on Motion for Judgment of Acquittal, 16 June 2004). Therefore, it is not possible to accept the testimony of Ashton or Hvaal, who really did not offer a single concrete data. Therefore, it is strange that the Majority in our case is accepting their allegations. Judgment para. 588). Therefore, the testimony of these witnesses can not serve for differentiation between legitimate and illegitimate military actions, and this had to be done, in view of the statement of the Prosecution that there were legitimate military actions too. It was already stated that even in the legitimate military actions civilians casualties could have occurred and if the differentiation can not be made on the basis of the testimony of the said witnesses, then the Trial Chamber gave an erroneous conclusion in para. 587 of the Judgment.  


� Judgment, para. 589.


� Ibid, para. 591; the Defence pointed out in the footnote 307 of this Appellant’s Brief that even the numbers of dead or wounded civilians do not have the right to use the term “hundreds of killed” and “thousands of wounded”.


� The Majority in para. 593 of the Judgment finds that …”in the Trial record is that the primary purpose of campaign was to instill in the civilian population a state of extreme fear.” In this was the Majority concludes that the campaign exists and that its primary purpose is to instill extreme fear in the civilian population. Contrary to this statement, in para. 594 of the Judgment the Majority finds that the attacks had a specific purpose (not clear what it was, but probably to instill extreme fear) and that …”these attacks carried out with a specific purpose, constituted a campaign of sniping and shelling against civilians.” It would appear that the Majority on the basis of one and the same fact, the fact of attacks, would conclude both the existence of the notion of campaign and the notion of the purpose of the campaign, which is not possible. The existence of the campaign can not be established through the purpose of undertaken attacks, but through other facts, and the purpose of the attacks can be assumed to be the purpose of the campaign, and never can stand opposed to the same.


� See Ewa Tabeau, P3738.


� Written statement of the expert witness Prof. Dr. Radinovic, para. 188.


� Defence Pre-Trial Brief, para. 2.20 and the Final Trial Brief of the Defence, para. 18.


� Final Trial Brief of the Defence, para. 24.


� The Defence in its Brief pointed out at the erroneous examination of evidence made solely on the basis of “excerpted” parts from the broader contexts of arguments or substance of the evidence.


� See paras 566-573 of this Appellant’s Brief.


� The Trial Chamber erroneously accepted allegations of the witness Hvaal, quoted in footnote 2131 of the Judgment, as proof that the SRK soldiers were “professional and efficient”. Witness Hvaal speaks of the manner of passing through a territory controlled by one of the warring sides, and what is undisputable at least is that every party in war takes care of who is visiting its territory, especially when foreigners are in question. Witness Hermer in the part of his testimony quoted in footnote 2133 of the Judgment speaks of the ability of the officers to professionally maintain the chain of command, and the witness Gardemester in his testimony quoted in the footnote 2134 of the Judgment speaks of the professional efficiency of the officers, and although he did not talk to the soldiers he concludes that they were professionals. Such a conclusion certainly could not have been drawn about the soldiers, because he did not talk to the soldiers. The allegation of witness Bergerone in footnote 2135 of the Judgment that General Galic was an executive commander of the SRK is not a proof relevant for establishing the chain of command, but it is normal that as a Corps commander, he should have been informed on all matters. But the problem actually is  whether he was indeed kept informed, not only by his subordinates, but also by the UNPROFOR members. The allegation of the witness Van Baal in footnote 2136 of the Judgment, that everything that was happening on the side of the Bosnian Serbs was controlled from top to bottom, can be taken only generally, regarding the command subordination, and in no case can it be a confirmation that every single event was really controlled.


� Written statement of the expert witness Prof. Dr. Radinovic, para. 19, Witnesses DP34, DP 14, and DP 17 (who were holding command posts in Brigades, and were not professional officers, career soldiers).


� Witness Milorad Bukva, D 348/12 video tape.


� Written statement of the expert witness Radinovic, para. 200.


� Written statement of the expert witness Radinovic, para. 202, 203.


� Judgment para. 624-628


� Witness Mirza Sabljic T 5309-5310


� Witnesses for the Defence.


� Testimony of the witness Tucker quoted in para. 639 of the Judgment pertains to “shelling” at the time of Christmas holidays, and Harding’s testimony, in part, speaks of  small caliber fire at the time of the Serbian New Year, but the testimonies of these witnesses were contested by the Final Report of the UN Experts Commission which does not have any data on such incidents for the above stated dates, and it is not very probable that this would not be covered by this Report, if the events did actually take place. Furthermore, witness Harding alleges that shooting was done against the Stari Grad zone, while witness Culter (para. 641 of the Judgment) claims that firing was directed at Zuc. This is so full of mutual contradictions that it can not be accepted beyond  reasonable doubt that there was such  shooting at all. Testimonies of witnesses Y (para 642), Bergeron (para. 643), Hermer (644), Henneberry (645), Tucker (646) (648), Mole (647), Y (650) explain that there was shelling, but fail to mentioned any particular incident, and neither any consequences caused by these shellings. 


� Witness Hennerberry even does not remember well but is “pretty sure” that before the meeting on 16 December 1992 he complaint again of indiscriminate shelling – T 8590, but again does not specify when the shooting was done and where. Witness Bergeron claims that there was talk about shelling and sniping, but mentions again “X” number of victims – T 11271, which means that he does not remember even when had the incident happened and neither where did the incident take place. Just how generalized the complaints have been is also illustrated by the allegations of the witness Tucker – T 11193: “But there was a second issue which was never discussed, and that is that analysis of the targets that were used, that were fired against…”. Further allegations of this witness – that heavy armament was used to terrorize civilian population, to make pressure on the Bosnian authorities, and that he deems this illegitimate, can not be accepted because this witness, nevertheless, admits in T – 10028: “To be using artillery or mortars which have the inaccuracies which have been described just now, in order to try and attack so-called military targets consisting of one building or one vehicle or somewhere when the ability of artillery or mortars, to hit the target, are negligible and the chances of that artillery or mortars of hitting the surrounding civilian houses is 99.9 per cent”, that military targets were targeted. Whether the artillery or mortar were precise or not in the matter for examination of those deploying these arms for a specific military target.


� Pre-Trial Brief of the Defence, para. 7.25. 


� Pre-Trial Brief of the Defence, para. 7.38


� P-8 Regulations regarding the Authority of the Corps Command Ground Forces in Peacetime; P-10 Temporary Rules for Ground Forces, Radinovic.


� DP-34 Military Police, Military Prosecution, military tribunals.


� Radinovic para. 319. 


� Witnesses: DP 34, DP 35, DP 14, DP 17, and many others.


� Judgment para. 662 “On the basis of the Trial Record, the Trial Chamber is also satisfied beyond reasonable doubt that General Galic, as a Corps commander, had material ability to prosecute and punish those who would go against his orders or had violated military discipline, or who had committed criminal acts. It is not clear to the Defence which evidence in the Trial record had indicated that such ability of General Galic existed. On the contrary, evidence P 8, P 10, and P 276 clearly point out that the punishing of persons who had violated military discipline was within the authority of the competent commanders of the lower units, and that the prosecution of persons who had committed criminal acts was in the competencies of the military police, Military Prosecution and the Military Tribunal. General Galic, as a commander of the Corps had no competencies in that field, although the Trial Chamber draws a conclusion to the contrary, without a single piece of evidence in support of its finding.


� Judgment para. 667.


� Witness Indjic; Judge Navia: Separate and Partially Dissenting Opinion, para. 117. 


� Judge Navia: Separate and Partially Dissenting Opinion, para. 13 and 14; Witness W, T. 9633; Witness Karavelic, T. 11877.   


� P 1928: Letter of Karavelic of 6 December 1993: “I take this opportunity to inform you that I have warned the SRK to stop actions against Sarajevo, because in the case of contrary I shall have to give the orders to the ABiH units to respond in kind.”; D 203 Protest of General Galic of 11 November 1992: “Especially in the last 3-4 days the enemy made strong pressure on positions of Republic Srpska on the following directions: towards Sarajevo from several directions, partially with forces from Sarajevo itself. In case that they don’t stop these actions, the Corps will be forced to respond adequately to situation.”.


� Witness Indjic, DP 35.


� The Trial Chamber examined the statement of the expert witness Donia (Judgment para. 726, footnote 2420) and the transcript from the meeting with the presidents of municipalities P 3683, alleging that one of the targets was “Sarajevo must be divided or razed to the ground”, but it is neglected here that there is are Minutes from the Assembly of 12 May 1992, D 1926 where it is obvious that there is no such decision there. See para. 234 of this brief.


� Witnesses General Abdel Razek and Hennerberry testify on alleged anger of the witness W because of the conduct of General Galic, and witness W can not recall that conversation. It is evident that these two witnesses are not speaking the truth. None of the two witnesses in their written statements, make such mention, but after the talk with the Prosecution, prior to the trial, they seem to recall the matter, and both of them, which is symptomatic and unacceptable. This even more so since Mole was at the meeting with Hennberry and did not confirm that General Galic said anything of what Hennberry alleges. The testimony of these witnesses is full of contradictions, as reiterated hereinabove on many occasions, and no judgment on someone’s guilt may be pronounced on the basis of their testimonies, i.e. conclusions.


� General van Baal presented only his opinion when giving the example of the alleged threat by General Milanovic that he will target trams, and such a threat is a customary warning in time of war. Opening fire from light infantry armament was allowed only when the ABiH was attacking and no special orders were needed. (This was confirmed by all the witness for the Defence, and for the Prosecution as well. Prosecution has failed to prove that even a single protest was submitted because of opening fire from the light infantry armament (sniping).


� The Majority erroneously recalls the testimony of the witness AD. It was already stated hereinabove that this witness had actually confirmed that he did not fear the Commander of the brigade for failure to execute his orders, because he knew that the Commander could not punish him, because he could not say that he failed to execute orders to target civilians, as in that case he would have probably had consequences from the higher command. It is also erroneous to find that the Majority is recalling the testimony of O’Keeff, Hennerberry, Mlle Mergerson, as all of these witnesses had failed to confirm that they knew the orders of General Galic. Therefore, they did not know that he had ordered a direct or indiscriminate targeting of civilians for purpose of spreading terror. Such a conclusion is only an assumption of the Majority, not a proven fact.


� All the witnesses for the Defence testify that there was a ban on targeting civilians, thus it is impossible to conclude that the orders were issued to the contrary, as the Prosecution has failed to offer a single proof supporting the allegation that there were any such orders issued.


� The analysis of testimonies of witnesses AD, Bergeron, Henneberry, O’Keef, Abdel Razek has already been given in this Appellant’s Brief, para. 223-243.


� Final Trial Brief of the Defence, para 1123-1140; Response of the Defence on the Prosecution’s Appeal para. 10-21. 


� Separate and Partially Dissenting Opinion of Judge Nieto Navia, para. 123. 


� Judgment, para. 763.


� Judgment of the Appeals Chamber in Delalic at al. case, para. 717: “The reason for this is the imperative duty to individualize the sentence so that it may reflect individual circumstance of the accused and the gravity of the criminal act.” 


� Judgment on Sentencing Appeal in Tadic case, para. 69.


� Judgment para. 764.


� Witness DP1, Sergej Moroz. 


� Judgment para. 764.


� Separate and in part dissenting opinion of Judge Navia, para. 121.


� Ibid para. 116.


� Judgment para. 765: “The crimes that were committed by his troops (or at least a high proportion of these) would not have been committed without his assent.”


� Written statement of expert witness Radinovic.


� Written statement of expert witness Radinovic, para. 296.


� According to the written statement of the expert witness Ewa Tabeau P 3731, in the year 1993 there was a lower number of victims than in the year 1992; Judge Navia: Separate and Partially Dissenting Opinion, para. 105. 


� Written statement of the expert witness Radinovic, para. 314.


� For example, activities of Vojvoda Brne who was creating some kind of problems all the time.


� Written statement of expert witness Radinovic, para. 307.


� Written statement of expert witness Radinovic.


� Written statement of expert witness Radinovic para. 169; D 334, Witness DP 16.


� The control of action of every individual soldier, acting with the sniper arm can never be conducted efficiently, and in the urban conditions it is impossible to control such actions, except if the soldier himself is not reporting the result, and often he himself is not aware of what he may have caused by his action. 


� Witness I, Witness Calija.


� Written statement of the expert witness Radinovic, para. 171.


� Judgment para. 765.


� Written statement of the expert witness Radinovic, para. 226; DP 5. 


� Tadic Trial Chamber Sentencing Judgment, para. 26


� Written statement of the expert witness Radinovic, para. 178.


� Ibid para. 210.


� D 1862 (If I have broken the Law of RS and with my warfare and command of the units have caused damage to the Serbian people, let this report be my last as a commander of the SRK)
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