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INTRODUCTORY NOTE

The Charter of the United Nations was signed on 26 June 1945, in San Francisco, at the
conclusion of the United Nations Conference on International Organization, and came into force
on 24 October 1945. The Statute of the International Court of Justice is an integral part of the
Charter.

Amendments to Articles 23, 27 and 61 of the Charter were adopted by the General Assembly on
17 December 1963 and came into force on 31 August 1965. A further amendment to Article 61
was adopted by the General Assembly on 20 December 1971, and came into force on 24
September 1973. An amendment to Article 109, adopted by the General Assembly on 20
December 1965, came into force on 12 June 1968.

The amendment to Article 23 enlarges the membership of the Security Council from eleven to
fifteen. The amended Article 27 provides that decisions of the Security Council on procedural
matters shall be made by an affirmative vote of nine members (formerly seven) and on all other
matters by an affirmative vote of nine members (formerly seven), including the concurring votes
of the five permanent members of the Security Council.

The amendment to Article 61, which entered into force on 31 August 1965, enlarged the
membership of the Economic and Social Council from eighteen to twenty-seven. The subsequent
amendment to that Article, which entered into force on 24 September 1973, further increased the
membership of the Council from twenty-seven to fifty-four.

The amendment to Article 109, which relates to the first paragraph of that Article, provides that a
General Conference of Member States for the purpose of reviewing the Charter may be held at a
date and place to be fixed by a two-thirds vote of the members of the General Assembly and by a
vote of any nine members (formerly seven) of the Security Council. Paragraph 3 of Article 109,
which deals with the consideration of a possible review conference during the tenth regular
session of the General Assembly, has been retained in its original form in its reference to a "vote,
of any seven members of the Security Council", the paragraph having been acted upon in 1955
by the General Assembily, at its tenth regular session, and by the Security Council.

PREAMBLE

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED

e to save succeeding generations from the scourge of war, which twice in our lifetime has
brought untold sorrow to mankind, and

e to reaffirm faith in fundamental human rights, in the dignity and worth of the human
person, in the equal rights of men and women and of nations large and small, and

e to establish conditions under which justice and respect for the obligations arising from
treaties and other sources of international law can be maintained, and

e to promote social progress and better standards of life in larger freedom,

AND FOR THESE ENDS

e to practice tolerance and live together in peace with one another as good neighbours,
and

e to unite our strength to maintain international peace and security, and
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to ensure, by the acceptance of principles and the institution of methods, that armed
force shall not be used, save in the common interest, and

to employ international machinery for the promotion of the economic and social
advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE AIMS

Accordingly, our respective Governments, through representatives assembled in the city of San
Francisco, who have exhibited their full powers found to be in good and due form, have agreed to
the present Charter of the United Nations and do hereby establish an international organization to
be known as the United Nations.

CHAPTER I: PURPOSES AND PRINCIPLES

Article 1

The Purposes of the United Nations are:

1.

To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression
of acts of aggression or other breaches of the peace, and to bring about by peaceful
means, and in conformity with the principles of justice and international law, adjustment
or settlement of international disputes or situations which might lead to a breach of the
peace;

To develop friendly relations among nations based on respect for the principle of equal
rights and self-determination of peoples, and to take other appropriate measures to
strengthen universal peace;

To achieve international co-operation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion; and

To be a centre for harmonizing the actions of nations in the attainment of these common
ends.

Article 2

The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in
accordance with the following Principles.

1.
2.

The Organization is based on the principle of the sovereign equality of all its Members.
All Members, in order to ensure to all of them the rights and benefits resulting from
membership, shall fulfill in good faith the obligations assumed by them in accordance with
the present Charter.

All Members shall settle their international disputes by peaceful means in such a manner
that international peace and security, and justice, are not endangered.

All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.

All Members shall give the United Nations every assistance in any action it takes in
accordance with the present Charter, and shall refrain from giving assistance to any state
against which the United Nations is taking preventive or enforcement action.
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6. The Organization shall ensure that states which are not Members of the United Nations
act in accordance with these Principles so far as may be necessary for the maintenance
of international peace and security.

7. Nothing contained in the present Charter shall authorize the United Nations to intervene
in matters which are essentially within the domestic jurisdiction of any state or shall
require the Members to submit such matters to settlement under the present Charter; but
this principle shall not prejudice the application of enforcement measures under Chapter
VII.

CHAPTER Il: MEMBERSHIP

Article 3

The original Members of the United Nations shall be the states which, having participated in the
United Nations Conference on International Organization at San Francisco, or having previously
signed the Declaration by United Nations of 1 January 1942, sign the present Charter and ratify it
in accordance with Article 110.

Article 4

1. Membership in the United Nations is open to all other peace-loving states which accept
the obligations contained in the present Charter and, in the judgment of the Organization,
are able and willing to carry out these obligations.

2. The admission of any such state to membership in the United Nations will be effected by
a decision of the General Assembly upon the recommendation of the Security Council.

Article 5

A Member of the United Nations against which preventive or enforcement action has been taken
by the Security Council may be suspended from the exercise of the rights and privileges of
membership by the General Assembly upon the recommendation of the Security Council. The
exercise of these rights and privileges may be restored by the Security Council.

Article 6

A Member of the United Nations which has persistently violated the Principles contained in the
present Charter may be expelled from the Organization by the General Assembly upon the
recommendation of the Security Council.

CHAPTER lll: ORGANS

Article 7

1. There are established as the principal organs of the United Nations: a General Assembly,
a Security Council, an Economic and Social Council, a Trusteeship Council, an
International Court of Justice, and a Secretariat.

2. Such subsidiary organs as may be found necessary may be established in accordance
with the present Charter.

Article 8
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The United Nations shall place no restrictions on the eligibility of men and women to participate in
any capacity and under conditions of equality in its principal and subsidiary organs.

COMPOSITION »

Article 9

1. The General Assembly shall consist of all the Members of the United Nations.
2. Each Member shall have not more than five representatives in the General Assembly.

FUNCTIONS and POWERS »

Article 10

The General Assembly may discuss any questions or any matters within the scope of the present
Charter or relating to the powers and functions of any organs provided for in the present Charter,
and, except as provided in Article 12, may make recommendations to the Members of the United
Nations or to the Security Council or to both on any such questions or matters.

Article 11

1. The General Assembly may consider the general principles of co-operation in the
maintenance of international peace and security, including the principles governing
disarmament and the regulation of armaments, and may make recommendations with
regard to such principles to the Members or to the Security Council or to both.

2. The General Assembly may discuss any questions relating to the maintenance of
international peace and security brought before it by any Member of the United Nations,
or by the Security Council, or by a state which is not a Member of the United Nations in
accordance with Article 35, paragraph 2, and, except as provided in Article 12, may make
recommendations with regard to any such questions to the state or states concerned or
to the Security Council or to both. Any such question on which action is necessary shall
be referred to the Security Council by the General Assembly either before or after
discussion.

3. The General Assembly may call the attention of the Security Council to situations which
are likely to endanger international peace and security.

4. The powers of the General Assembly set forth in this Article shall not limit the general
scope of Article 10.

Article 12

1. While the Security Council is exercising in respect of any dispute or situation the
functions assigned to it in the present Charter, the General Assembly shall not make any
recommendation with regard to that dispute or situation unless the Security Council so
requests.

2. The Secretary-General, with the consent of the Security Council, shall notify the General
Assembly at each session of any matters relative to the maintenance of international
peace and security which are being dealt with by the Security Council and shall similarly
notify the General Assembly, or the Members of the United Nations if the General
Assembly is not in session, immediately the Security Council ceases to deal with such
matters.
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Article 13

1. The General Assembly shall initiate studies and make recommendations for the purpose
of: a. promoting international co-operation in the political field and encouraging the
progressive development of international law and its codification; b. promoting
international co-operation in the economic, social, cultural, educational, and health fields,
and assisting in the realization of human rights and fundamental freedoms for all without
distinction as to race, sex, language, or religion.

2. The further responsibilities, functions and powers of the General Assembly with respect
to matters mentioned in paragraph 1 (b) above are set forth in Chapters IX and X.

Article 14

Subject to the provisions of Article 12, the General Assembly may recommend measures for the
peaceful adjustment of any situation, regardless of origin, which it deems likely to impair the
general welfare or friendly relations among nations, including situations resulting from a violation
of the provisions of the present Charter setting forth the Purposes and Principles of the United
Nations.

Article 15

1. The General Assembly shall receive and consider annual and special reports from the
Security Council; these reports shall include an account of the measures that the Security
Council has decided upon or taken to maintain international peace and security.

2. The General Assembly shall receive and consider reports from the other organs of the
United Nations.

Article 16

The General Assembly shall perform such functions with respect to the international trusteeship
system as are assigned to it under Chapters Xll and XllI, including the approval of the trusteeship
agreements for areas not designated as strategic.

Article 17

1. The General Assembly shall consider and approve the budget of the Organization.

2. The expenses of the Organization shall be borne by the Members as apportioned by the
General Assembly.

3. The General Assembly shall consider and approve any financial and budgetary
arrangements with specialized agencies referred to in Article 57 and shall examine the
administrative budgets of such specialized agencies with a view to making
recommendations to the agencies concerned.

VOTING »

Article 18

1. Each member of the General Assembly shall have one vote.
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2. Decisions of the General Assembly on important questions shall be made by a two-thirds
majority of the members present and voting. These questions shall include:
recommendations with respect to the maintenance of international peace and security,
the election of the non-permanent members of the Security Council, the election of the
members of the Economic and Social Council, the election of members of the
Trusteeship Council in accordance with paragraph 1 (c) of Article 86, the admission of
new Members to the United Nations, the suspension of the rights and privileges of
membership, the expulsion of Members, questions relating to the operation of the
trusteeship system, and budgetary questions.

3. Decisions on other questions, including the determination of additional categories of
questions to be decided by a two-thirds majority, shall be made by a majority of the
members present and voting.

Article 19

A Member of the United Nations which is in arrears in the payment of its financial contributions to

the Organization shall have no vote in the General Assembly if the amount of its arrears equals or
exceeds the amount of the contributions due from it for the preceding two full years. The General

Assembly may, nevertheless, permit such a Member to vote if it is satisfied that the failure to pay

is due to conditions beyond the control of the Member.

PROCEDURE »

Article 20

The General Assembly shall meet in regular annual sessions and in such special sessions as
occasion may require. Special sessions shall be convoked by the Secretary-General at the
request of the Security Council or of a majority of the Members of the United Nations.

Article 21

The General Assembly shall adopt its own rules of procedure. It shall elect its President for each
session.

Article 22

The General Assembly may establish such subsidiary organs as it deems necessary for the
performance of its functions.

CHAPTER V: THE SECURITY COUNCIL

COMPOSITION »

Article 23

1. The Security Council shall consist of fifteen Members of the United Nations. The Republic
of China, France, the Union of Soviet Socialist Republics, the United Kingdom of Great
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Britain and Northern Ireland, and the United States of America shall be permanent
members of the Security Council. The General Assembly shall elect ten other Members
of the United Nations to be non-permanent members of the Security Council, due regard
being specially paid, in the first instance to the contribution of Members of the United
Nations to the maintenance of international peace and security and to the other purposes
of the Organization, and also to equitable geographical distribution.

2. The non-permanent members of the Security Council shall be elected for a term of two
years. In the first election of the non-permanent members after the increase of the
membership of the Security Council from eleven to fifteen, two of the four additional
members shall be chosen for a term of one year. A retiring member shall not be eligible
for immediate re-election.

3. Each member of the Security Council shall have one representative.

FUNCTIONS and POWERS »

Article 24

1. In order to ensure prompt and effective action by the United Nations, its Members confer
on the Security Council primary responsibility for the maintenance of international peace
and security, and agree that in carrying out its duties under this responsibility the Security
Council acts on their behalf.

2. Indischarging these duties the Security Council shall act in accordance with the
Purposes and Principles of the United Nations. The specific powers granted to the
Security Council for the discharge of these duties are laid down in Chapters VI, VII, VIII,
and XII.

3. The Security Council shall submit annual and, when necessary, special reports to the
General Assembly for its consideration.

Article 25

The Members of the United Nations agree to accept and carry out the decisions of the Security
Council in accordance with the present Charter.

Article 26

In order to promote the establishment and maintenance of international peace and security with
the least diversion for armaments of the world's human and economic resources, the Security
Council shall be responsible for formulating, with the assistance of the Military Staff Committee
referred to in Article 47, plans to be submitted to the Members of the United Nations for the
establishment of a system for the regulation of armaments.

VOTING »

Article 27

1. Each member of the Security Council shall have one vote.
2. Decisions of the Security Council on procedural matters shall be made by an affirmative
vote of nine members.
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3. Decisions of the Security Council on all other matters shall be made by an affirmative
vote of nine members including the concurring votes of the permanent members;
provided that, in decisions under Chapter VI, and under paragraph 3 of Article 52, a party
to a dispute shall abstain from voting.

PROCEDURE »

Article 28

1. The Security Council shall be so organized as to be able to function continuously. Each
member of the Security Council shall for this purpose be represented at all times at the
seat of the Organization.

2. The Security Council shall hold periodic meetings at which each of its members may, if it
so desires, be represented by a member of the government or by some other specially
designated representative.

3. The Security Council may hold meetings at such places other than the seat of the
Organization as in its judgment will best facilitate its work.

Article 29

The Security Council may establish such subsidiary organs as it deems necessary for the
performance of its functions.

Article 30

The Security Council shall adopt its own rules of procedure, including the method of selecting its
President.

Article 31

Any Member of the United Nations which is not a member of the Security Council may participate,
without vote, in the discussion of any question brought before the Security Council whenever the
latter considers that the interests of that Member are specially affected.

Article 32

Any Member of the United Nations which is not a member of the Security Council or any state
which is not a Member of the United Nations, if it is a party to a dispute under consideration by
the Security Council, shall be invited to participate, without vote, in the discussion relating to the
dispute. The Security Council shall lay down such conditions as it deems just for the participation
of a state which is not a Member of the United Nations.

CHAPTER VI: PACIFIC SETTLEMENT OF DISPUTES

Article 33

1. The parties to any dispute, the continuance of which is likely to endanger the
maintenance of international peace and security, shall, first of all, seek a solution by
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negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to
regional agencies or arrangements, or other peaceful means of their own choice.

2. The Security Council shall, when it deems necessary, call upon the parties to settle their
dispute by such means.

Article 34

The Security Council may investigate any dispute, or any situation which might lead to
international friction or give rise to a dispute, in order to determine whether the continuance of the
dispute or situation is likely to endanger the maintenance of international peace and security.

Article 35

1. Any Member of the United Nations may bring any dispute, or any situation of the nature
referred to in Article 34, to the attention of the Security Council or of the General
Assembly.

2. A state which is not a Member of the United Nations may bring to the attention of the
Security Council or of the General Assembly any dispute to which it is a party if it accepts
in advance, for the purposes of the dispute, the obligations of pacific settlement provided
in the present Charter.

3. The proceedings of the General Assembly in respect of matters brought to its attention
under this Article will be subject to the provisions of Articles 11 and 12.

Article 36

1. The Security Council may, at any stage of a dispute of the nature referred to in Article 33
or of a situation of like nature, recommend appropriate procedures or methods of
adjustment.

2. The Security Council should take into consideration any procedures for the settlement of
the dispute which have already been adopted by the parties.

3. In making recommendations under this Article the Security Council should also take into
consideration that legal disputes should as a general rule be referred by the parties to the
International Court of Justice in accordance with the provisions of the Statute of the
Court.

Article 37

1. Should the parties to a dispute of the nature referred to in Article 33 fail to settle it by the
means indicated in that Article, they shall refer it to the Security Council.

2. If the Security Council deems that the continuance of the dispute is in fact likely to
endanger the maintenance of international peace and security, it shall decide whether to
take action under Article 36 or to recommend such terms of settlement as it may consider
appropriate.

Article 38

Without prejudice to the provisions of Articles 33 to 37, the Security Council may, if all the parties
to any dispute so request, make recommendations to the parties with a view to a pacific
settlement of the dispute.
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CHAPTER VII: ACTION WITH RESPECT TO THREATS TO THE PEACE,
BREACHES OF THE PEACE, AND ACTS OF AGGRESSION

Article 39

The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 42, to maintain or restore international peace and
security.

Article 40

In order to prevent an aggravation of the situation, the Security Council may, before making the
recommendations or deciding upon the measures provided for in Article 39, call upon the parties
concerned to comply with such provisional measures as it deems necessary or desirable. Such
provisional measures shall be without prejudice to the rights, claims, or position of the parties
concerned. The Security Council shall duly take account of failure to comply with such provisional
measures.

Article 41

The Security Council may decide what measures not involving the use of armed force are to be
employed to give effect to its decisions, and it may call upon the Members of the United Nations
to apply such measures. These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.

Article 42

Should the Security Council consider that measures provided for in Article 41 would be
inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as
may be necessary to maintain or restore international peace and security. Such action may
include demonstrations, blockade, and other operations by air, sea, or land forces of Members of
the United Nations.

Article 43

1. Al Members of the United Nations, in order to contribute to the maintenance of
international peace and security, undertake to make available to the Security Council, on
its call and in accordance with a special agreement or agreements, armed forces,
assistance, and facilities, including rights of passage, necessary for the purpose of
maintaining international peace and security.

2. Such agreement or agreements shall govern the numbers and types of forces, their
degree of readiness and general location, and the nature of the facilities and assistance
to be provided.

3. The agreement or agreements shall be negotiated as soon as possible on the initiative of
the Security Council. They shall be concluded between the Security Council and
Members or between the Security Council and groups of Members and shall be subject
to ratification by the signatory states in accordance with their respective constitutional
processes.
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Article 44

When the Security Council has decided to use force it shall, before calling upon a Member not
represented on it to provide armed forces in fulfilment of the obligations assumed under Article
43, invite that Member, if the Member so desires, to participate in the decisions of the Security
Council concerning the employment of contingents of that Member's armed forces.

Article 45

In order to enable the United Nations to take urgent military measures, Members shall hold
immediately available national air-force contingents for combined international enforcement
action. The strength and degree of readiness of these contingents and plans for their combined
action shall be determined within the limits laid down in the special agreement or agreements
referred to in Article 43, by the Security Council with the assistance of the Military Staff
Committee.

Article 46

Plans for the application of armed force shall be made by the Security Council with the assistance
of the Military Staff Committee.

Article 47

1. There shall be established a Military Staff Committee to advise and assist the Security
Council on all questions relating to the Security Council's military requirements for the
maintenance of international peace and security, the employment and command of
forces placed at its disposal, the regulation of armaments, and possible disarmament.

2. The Military Staff Committee shall consist of the Chiefs of Staff of the permanent
members of the Security Council or their representatives. Any Member of the United
Nations not permanently represented on the Committee shall be invited by the
Committee to be associated with it when the efficient discharge of the Committee's
responsibilities requires the participation of that Member in its work.

3. The Military Staff Committee shall be responsible under the Security Council for the
strategic direction of any armed forces placed at the disposal of the Security Council.
Questions relating to the command of such forces shall be worked out subsequently.

4. The Military Staff Committee, with the authorization of the Security Council and after
consultation with appropriate regional agencies, may establish regional sub-committees.

Article 48

1. The action required to carry out the decisions of the Security Council for the maintenance
of international peace and security shall be taken by all the Members of the United
Nations or by some of them, as the Security Council may determine.

2. Such decisions shall be carried out by the Members of the United Nations directly and
through their action in the appropriate international agencies of which they are members.

Article 49

The Members of the United Nations shall join in affording mutual assistance in carrying out the
measures decided upon by the Security Council.
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Article 50

If preventive or enforcement measures against any state are taken by the Security Council, any
other state, whether a Member of the United Nations or not, which finds itself confronted with
special economic problems arising from the carrying out of those measures shall have the right to
consult the Security Council with regard to a solution of those problems.

Article 51

Nothing in the present Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs against a Member of the United Nations, until the Security
Council has taken measures necessary to maintain international peace and security. Measures
taken by Members in the exercise of this right of self-defence shall be immediately reported to the
Security Council and shall not in any way affect the authority and responsibility of the Security
Council under the present Charter to take at any time such action as it deems necessary in order
to maintain or restore international peace and security.

CHAPTER VIIi: REGIONAL ARRANGEMENTS

Article 52

1. Nothing in the present Charter precludes the existence of regional arrangements or
agencies for dealing with such matters relating to the maintenance of international peace
and security as are appropriate for regional action provided that such arrangements or
agencies and their activities are consistent with the Purposes and Principles of the United
Nations.

2. The Members of the United Nations entering into such arrangements or constituting such
agencies shall make every effort to achieve pacific settlement of local disputes through
such regional arrangements or by such regional agencies before referring them to the
Security Council.

3. The Security Council shall encourage the development of pacific settlement of local
disputes through such regional arrangements or by such regional agencies either on the
initiative of the states concerned or by reference from the Security Council.

4. This Article in no way impairs the application of Articles 34 and 35.

Article 53

1. The Security Council shall, where appropriate, utilize such regional arrangements or
agencies for enforcement action under its authority. But no enforcement action shall be
taken under regional arrangements or by regional agencies without the authorization of
the Security Council, with the exception of measures against any enemy state, as defined
in paragraph 2 of this Article, provided for pursuant to Article 107 or in regional
arrangements directed against renewal of aggressive policy on the part of any such state,
until such time as the Organization may, on request of the Governments concerned, be
charged with the responsibility for preventing further aggression by such a state.

2. The term enemy state as used in paragraph 1 of this Article applies to any state which
during the Second World War has been an enemy of any signatory of the present
Charter.

Article 54




I'T-04-82-A 1291

The Security Council shall at all times be kept fully informed of activities undertaken or in
contemplation under regional arrangements or by regional agencies for the maintenance of
international peace and security.

CHAPTER IX: INTERNATIONAL ECONOMIC AND SOCIAL CO-
OPERATION

Article 55

With a view to the creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations based on respect for the principle of equal rights
and self-determination of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of economic and social
progress and development;
b. solutions of international economic, social, health, and related problems; and
international cultural and educational cooperation; and
c. universal respect for, and observance of, human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion.

Article 56

All Members pledge themselves to take joint and separate action in co-operation with the
Organization for the achievement of the purposes set forth in Article 55.

Article 57

1. The various specialized agencies, established by intergovernmental agreement and
having wide international responsibilities, as defined in their basic instruments, in
economic, social, cultural, educational, health, and related fields, shall be brought into
relationship with the United Nations in accordance with the provisions of Article 63.

2. Such agencies thus brought into relationship with the United Nations are hereinafter
referred to as specialized agencies.

Article 58

The Organization shall make recommendations for the co-ordination of the policies and activities
of the specialized agencies.

Article 59

The Organization shall, where appropriate, initiate negotiations among the states concerned for
the creation of any new specialized agencies required for the accomplishment of the purposes set
forth in Article 55.

Article 60

Responsibility for the discharge of the functions of the Organization set forth in this Chapter shall
be vested in the General Assembly and, under the authority of the General Assembly, in the
Economic and Social Council, which shall have for this purpose the powers set forth in Chapter X.
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CHAPTER X: THE ECONOMIC AND SOCIAL COUNCIL

COMPOSITION »

Article 61

1. The Economic and Social Council shall consist of fifty-four Members of the United
Nations elected by the General Assembly.

2. Subject to the provisions of paragraph 3, eighteen members of the Economic and Social
Council shall be elected each year for a term of three years. A retiring member shall be
eligible for immediate re-election.

3. At the first election after the increase in the membership of the Economic and Social
Council from twenty-seven to fifty-four members, in addition to the members elected in
place of the nine members whose term of office expires at the end of that year, twenty-
seven additional members shall be elected. Of these twenty-seven additional members,
the term of office of nine members so elected shall expire at the end of one year, and of
nine other members at the end of two years, in accordance with arrangements made by
the General Assembly.

4. Each member of the Economic and Social Council shall have one representative.

FUNCTIONS and POWERS »

Article 62

1. The Economic and Social Council may make or initiate studies and reports with respect
to international economic, social, cultural, educational, health, and related matters and
may make recommendations with respect to any such matters to the General Assembly
to the Members of the United Nations, and to the specialized agencies concerned.

2. It may make recommendations for the purpose of promoting respect for, and observance
of, human rights and fundamental freedoms for all.

3. It may prepare draft conventions for submission to the General Assembly, with respect to
matters falling within its competence.

4. It may call, in accordance with the rules prescribed by the United Nations, international
conferences on matters falling within its competence.

Article 63

1. The Economic and Social Council may enter into agreements with any of the agencies
referred to in Article 57, defining the terms on which the agency concerned shall be
brought into relationship with the United Nations. Such agreements shall be subject to
approval by the General Assembly.

2. It may co-ordinate the activities of the specialized agencies through consultation with and
recommendations to such agencies and through recommendations to the General
Assembly and to the Members of the United Nations.

Article 64
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1. The Economic and Social Council may take appropriate steps to obtain regular reports
from the specialized agencies. It may make arrangements with the Members of the
United Nations and with the specialized agencies to obtain reports on the steps taken to
give effect to its own recommendations and to recommendations on matters falling within
its competence made by the General Assembly.

2. It may communicate its observations on these reports to the General Assembly.

Article 65

The Economic and Social Council may furnish information to the Security Council and shall assist
the Security Council upon its request.

Article 66

1. The Economic and Social Council shall perform such functions as fall within its
competence in connection with the carrying out of the recommendations of the General
Assembly.

2. It may, with the approval of the General Assembly, perform services at the request of
Members of the United Nations and at the request of specialized agencies.

3. It shall perform such other functions as are specified elsewhere in the present Charter or
as may be assigned to it by the General Assembly.

VOTING »

Article 67

1. Each member of the Economic and Social Council shall have one vote.
2. Decisions of the Economic and Social Council shall be made by a majority of the
members present and voting.

PROCEDURE »

Article 68

The Economic and Social Council shall set up commissions in economic and social fields and for
the promotion of human rights, and such other commissions as may be required for the
performance of its functions.

Article 69

The Economic and Social Council shall invite any Member of the United Nations to participate,
without vote, in its deliberations on any matter of particular concern to that Member.

Article 70
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The Economic and Social Council may make arrangements for representatives of the specialized
agencies to participate, without vote, in its deliberations and in those of the commissions
established by it, and for its representatives to participate in the deliberations of the specialized
agencies.

Article 71

The Economic and Social Council may make suitable arrangements for consultation with non-
governmental organizations which are concerned with matters within its competence. Such
arrangements may be made with international organizations and, where appropriate, with national
organizations after consultation with the Member of the United Nations concerned.

Article 72

1. The Economic and Social Council shall adopt its own rules of procedure, including the
method of selecting its President.

2. The Economic and Social Council shall meet as required in accordance with its rules,
which shall include provision for the convening of meetings on the request of a majority of
its members.

CHAPTER XI: DECLARATION REGARDING NON-SELF-GOVERNING
TERRITORIES

Article 73

Members of the United Nations which have or assume responsibilities for the administration of
territories whose peoples have not yet attained a full measure of self-government recognize the
principle that the interests of the inhabitants of these territories are paramount, and accept as a
sacred trust the obligation to promote to the utmost, within the system of international peace and
security established by the present Charter, the well-being of the inhabitants of these territories,
and, to this end:

a. to ensure, with due respect for the culture of the peoples concerned, their political,
economic, social, and educational advancement, their just treatment, and their protection against
abuses;

b. to develop self-government, to take due account of the political aspirations of the
peoples, and to assist them in the progressive development of their free political
institutions, according to the particular circumstances of each territory and its peoples
and their varying stages of advancement;

c. tofurther international peace and security;

d. to promote constructive measures of development, to encourage research, and to co-
operate with one another and, when and where appropriate, with specialized international
bodies with a view to the practical achievement of the social, economic, and scientific
purposes set forth in this Article; and

e. to transmit regularly to the Secretary-General for information purposes, subject to such
limitation as security and constitutional considerations may require, statistical and other
information of a technical nature relating to economic, social, and educational conditions
in the territories for which they are respectively responsible other than those territories to
which Chapters Xl and XlII apply.

Article 74
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Members of the United Nations also agree that their policy in respect of the territories to which
this Chapter applies, no less than in respect of their metropolitan areas, must be based on the
general principle of good-neighbourliness, due account being taken of the interests and well-
being of the rest of the world, in social, economic, and commercial matters.

CHAPTER XII: INTERNATIONAL TRUSTEESHIP SYSTEM

Article 75

The United Nations shall establish under its authority an international trusteeship system for the
administration and supervision of such territories as may be placed thereunder by subsequent
individual agreements. These territories are hereinafter referred to as trust territories.

Article 76

The basic objectives of the trusteeship system, in accordance with the Purposes of the United
Nations laid down in Article 1 of the present Charter, shall be:

a. to further international peace and security;

b. to promote the political, economic, social, and educational advancement of the
inhabitants of the trust territories, and their progressive development towards self-
government or independence as may be appropriate to the particular circumstances of
each territory and its peoples and the freely expressed wishes of the peoples concerned,
and as may be provided by the terms of each trusteeship agreement;

c. to encourage respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion, and to encourage recognition of the
interdependence of the peoples of the world; and

d. to ensure equal treatment in social, economic, and commercial matters for all Members
of the United Nations and their nationals, and also equal treatment for the latter in the
administration of justice, without prejudice to the attainment of the foregoing objectives
and subject to the provisions of Article 80.

Article 77

1. The trusteeship system shall apply to such territories in the following categories as may
be placed thereunder by means of trusteeship agreements:

a. territories now held under mandate;
b. territories which may be detached from enemy states as a result of the Second
World War; and
c. territories voluntarily placed under the system by states responsible for their
administration.
2. It will be a matter for subsequent agreement as to which territories in the foregoing
categories will be brought under the trusteeship system and upon what terms.

Article 78

The trusteeship system shall not apply to territories which have become Members of the United
Nations, relationship among which shall be based on respect for the principle of sovereign
equality.
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Article 79

The terms of trusteeship for each territory to be placed under the trusteeship system, including
any alteration or amendment, shall be agreed upon by the states directly concerned, including the
mandatory power in the case of territories held under mandate by a Member of the United
Nations, and shall be approved as provided for in Articles 83 and 85.

Article 80

1. Except as may be agreed upon in individual trusteeship agreements, made under Articles
77,79, and 81, placing each territory under the trusteeship system, and until such
agreements have been concluded, nothing in this Chapter shall be construed in or of
itself to alter in any manner the rights whatsoever of any states or any peoples or the
terms of existing international instruments to which Members of the United Nations may
respectively be parties.

2. Paragraph 1 of this Article shall not be interpreted as giving grounds for delay or
postponement of the negotiation and conclusion of agreements for placing mandated and
other territories under the trusteeship system as provided for in Article 77.

Article 81

The trusteeship agreement shall in each case include the terms under which the trust territory will
be administered and designate the authority which will exercise the administration of the trust
territory. Such authority, hereinafter called the administering authority, may be one or more states
or the Organization itself.

Article 82

There may be designated, in any trusteeship agreement, a strategic area or areas which may
include part or all of the trust territory to which the agreement applies, without prejudice to any
special agreement or agreements made under Article 43.

Article 83

1. All functions of the United Nations relating to strategic areas, including the approval of the
terms of the trusteeship agreements and of their alteration or amendment shall be
exercised by the Security Council.

2. The basic objectives set forth in Article 76 shall be applicable to the people of each
strategic area.

3. The Security Council shall, subject to the provisions of the trusteeship agreements and
without prejudice to security considerations, avail itself of the assistance of the
Trusteeship Council to perform those functions of the United Nations under the
trusteeship system relating to political, economic, social, and educational matters in the
strategic areas.

Article 84

It shall be the duty of the administering authority to ensure that the trust territory shall play its part
in the maintenance of international peace and security. To this end the administering authority
may make use of volunteer forces, facilities, and assistance from the trust territory in carrying out
the obligations towards the Security Council undertaken in this regard by the administering
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authority, as well as for local defence and the maintenance of law and order within the trust
territory.

Article 85

The functions of the United Nations with regard to trusteeship agreements for all areas
not designated as strategic, including the approval of the terms of the trusteeship
agreements and of their alteration or amendment, shall be exercised by the General
Assembly.

The Trusteeship Council, operating under the authority of the General Assembly shall
assist the General Assembly in carrying out these functions.

CHAPTER XIll: THE TRUSTEESHIP COUNCIL

COMPOSITION »

Article 86

The Trusteeship Council shall consist of the following Members of the United Nations:
a. those Members administering trust territories;

b. such of those Members mentioned by name in Article 23 as are not administering trust
territories; and

c. as many other Members elected for three-year terms by the General Assembly as may
be necessary to ensure that the total number of members of the Trusteeship Council is
equally divided between those Members of the United Nations which administer trust
territories and those which do not.

Each member of the Trusteeship Council shall designate one specially qualified person to
represent it therein.

FUNCTIONS and POWERS »

Article 87

The General Assembly and, under its authority, the Trusteeship Council, in carrying out their
functions, may:

a.

consider reports submitted by the administering authority;

accept petitions and examine them in consultation with the administering authority;
provide for periodic visits to the respective trust territories at times agreed upon with the
administering authority; and

take these and other actions in conformity with the terms of the trusteeship agreements.

Article 88
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The Trusteeship Council shall formulate a questionnaire on the political, economic, social, and
educational advancement of the inhabitants of each trust territory, and the administering authority
for each trust territory within the competence of the General Assembly shall make an annual
report to the General Assembly upon the basis of such questionnaire.

VOTING »

Article 89

1. Each member of the Trusteeship Council shall have one vote.
2. Decisions of the Trusteeship Council shall be made by a majority of the members present
and voting.

PREOCEDURE »

Article 90

1. The Trusteeship Council shall adopt its own rules of procedure, including the method of
selecting its President.

2. The Trusteeship Council shall meet as required in accordance with its rules, which shall
include provision for the convening of meetings on the request of a majority of its
members.

Article 91

The Trusteeship Council shall, when appropriate, avail itself of the assistance of the Economic
and Social Council and of the specialized agencies in regard to matters with which they are
respectively concerned.

CHAPTER XIV: THE INTERNATIONAL COURT OF JUSTICE

Article 92

The International Court of Justice shall be the principal judicial organ of the United Nations. It
shall function in accordance with the annexed Statute, which is based upon the Statute of the
Permanent Court of International Justice and forms an integral part of the present Charter.

Article 93

1. All Members of the United Nations are ipso facto parties to the Statute of the International
Court of Justice.

2. A state which is not a Member of the United Nations may become a party to the Statute
of the International Court of Justice on conditions to be determined in each case by the
General Assembly upon the recommendation of the Security Council.

Article 94

1284



IT-04-82-A

1. Each Member of the United Nations undertakes to comply with the decision of the
International Court of Justice in any case to which it is a party.

2. If any party to a case fails to perform the obligations incumbent upon it under a judgment
rendered by the Court, the other party may have recourse to the Security Council, which
may, if it deems necessary, make recommendations or decide upon measures to be
taken to give effect to the judgment.

Article 95

Nothing in the present Charter shall prevent Members of the United Nations from entrusting the
solution of their differences to other tribunals by virtue of agreements already in existence or
which may be concluded in the future.

Article 96

a. The General Assembly or the Security Council may request the International Court of
Justice to give an advisory opinion on any legal question.

b. Other organs of the United Nations and specialized agencies, which may at any time be
so authorized by the General Assembly, may also request advisory opinions of the Court on legal
questions arising within the scope of their activities.

CHAPTER XV: THE SECRETARIAT

Article 97

The Secretariat shall comprise a Secretary-General and such staff as the Organization may
require. The Secretary-General shall be appointed by the General Assembly upon the
recommendation of the Security Council. He shall be the chief administrative officer of the
Organization.

Article 98

The Secretary-General shall act in that capacity in all meetings of the General Assembly, of the
Security Council, of the Economic and Social Council, and of the Trusteeship Council, and shall
perform such other functions as are entrusted to him by these organs. The Secretary-General
shall make an annual report to the General Assembly on the work of the Organization.

Article 99

The Secretary-General may bring to the attention of the Security Council any matter which in his
opinion may threaten the maintenance of international peace and security.

Article 100

1. In the performance of their duties the Secretary-General and the staff shall not seek or
receive instructions from any government or from any other authority external to the
Organization. They shall refrain from any action which might reflect on their position as
international officials responsible only to the Organization.

2. Each Member of the United Nations undertakes to respect the exclusively international
character of the responsibilities of the Secretary-General and the staff and not to seek to
influence them in the discharge of their responsibilities.
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Article 101

1. The staff shall be appointed by the Secretary-General under regulations established by
the General Assembly.

2. Appropriate staffs shall be permanently assigned to the Economic and Social Council, the
Trusteeship Council, and, as required, to other organs of the United Nations. These staffs
shall form a part of the Secretariat.

3. The paramount consideration in the employment of the staff and in the determination of
the conditions of service shall be the necessity of securing the highest standards of
efficiency, competence, and integrity. Due regard shall be paid to the importance of
recruiting the staff on as wide a geographical basis as possible.

CHAPTER XVI: MISCELLANEOUS PROVISIONS

Article 102

1. Every treaty and every international agreement entered into by any Member of the United
Nations after the present Charter comes into force shall as soon as possible be
registered with the Secretariat and published by it.

2. No party to any such treaty or international agreement which has not been registered in
accordance with the provisions of paragraph 1 of this Article may invoke that treaty or
agreement before any organ of the United Nations.

Article 103

In the event of a conflict between the obligations of the Members of the United Nations under the
present Charter and their obligations under any other international agreement, their obligations
under the present Charter shall prevail.

Article 104

The Organization shall enjoy in the territory of each of its Members such legal capacity as may be
necessary for the exercise of its functions and the fulfiiment of its purposes.

Article 105

1. The Organization shall enjoy in the territory of each of its Members such privileges and
immunities as are necessary for the fulfilment of its purposes.

2. Representatives of the Members of the United Nations and officials of the Organization
shall similarly enjoy such privileges and immunities as are necessary for the independent
exercise of their functions in connexion with the Organization.

3. The General Assembly may make recommendations with a view to determining the
details of the application of paragraphs 1 and 2 of this Article or may propose
conventions to the Members of the United Nations for this purpose.

CHAPTER XVII: TRANSITIONAL SECURITY ARRANGEMENTS

Article 106
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Pending the coming into force of such special agreements referred to in Article 43 as in the
opinion of the Security Council enable it to begin the exercise of its responsibilities under Article
42, the parties to the Four-Nation Declaration, signed at Moscow, 30 October 1943, and France,
shall, in accordance with the provisions of paragraph 5 of that Declaration, consult with one
another and as occasion requires with other Members of the United Nations with a view to such
joint action on behalf of the Organization as may be necessary for the purpose of maintaining
international peace and security.

Article 107

Nothing in the present Charter shall invalidate or preclude action, in relation to any state which
during the Second World War has been an enemy of any signatory to the present Charter, taken
or authorized as a result of that war by the Governments having responsibility for such action.

CHAPTER XVIIl: AMENDMENTS

Article 108

Amendments to the present Charter shall come into force for all Members of the United Nations
when they have been adopted by a vote of two thirds of the members of the General Assembly
and ratified in accordance with their respective constitutional processes by two thirds of the
Members of the United Nations, including all the permanent members of the Security Council.

Article 109

1. A General Conference of the Members of the United Nations for the purpose of reviewing
the present Charter may be held at a date and place to be fixed by a two-thirds vote of
the members of the General Assembly and by a vote of any nine members of the
Security Council. Each Member of the United Nations shall have one vote in the
conference.

2. Any alteration of the present Charter recommended by a two-thirds vote of the
conference shall take effect when ratified in accordance with their respective
constitutional processes by two thirds of the Members of the United Nations including all
the permanent members of the Security Council.

3. If such a conference has not been held before the tenth annual session of the General
Assembly following the coming into force of the present Charter, the proposal to call such
a conference shall be placed on the agenda of that session of the General Assembly, and
the conference shall be held if so decided by a majority vote of the members of the
General Assembly and by a vote of any seven members of the Security Council.

CHAPTER XIX: RATIFICATION AND SIGNATURE

Article 110

1. The present Charter shall be ratified by the signatory states in accordance with their
respective constitutional processes.

2. The ratifications shall be deposited with the Government of the United States of America,
which shall notify all the signatory states of each deposit as well as the Secretary-
General of the Organization when he has been appointed.
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3. The present Charter shall come into force upon the deposit of ratifications by the
Republic of China, France, the Union of Soviet Socialist Republics, the United Kingdom
of Great Britain and Northern Ireland, and the United States of America, and by a majority
of the other signatory states. A protocol of the ratifications deposited shall thereupon be
drawn up by the Government of the United States of America which shall communicate
copies thereof to all the signatory states.

4. The states signatory to the present Charter which ratify it after it has come into force will
become original Members of the United Nations on the date of the deposit of their
respective ratifications.

Article 111

The present Charter, of which the Chinese, French, Russian, English, and Spanish texts are
equally authentic, shall remain deposited in the archives of the Government of the United States
of America. Duly certified copies thereof shall be transmitted by that Government to the
Governments of the other signatory states.

IN FAITH WHEREOF the representatives of the Governments of the United Nations have signed
the present Charter. DONE at the city of San Francisco the twenty-sixth day of June, one
thousand nine hundred and forty-five.
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Introducticon

1. By paragraph 1 of resclution BOA (1593} of 22 Februarcy 1523, the Security
council decided "that an intarnational tribupal shall be established for the
prosecution of persons respemaible for msricua vislatiana of international
humanitarian law committed in the territery of the former Yugoelavia mince

1ag1",

2. By paragraph 2 of the resclution, the Secretary-General was requested “to
submit for coneidsration by the Council at the earlieest poosible date, and if
poseible no later than 60 days after the adoption of the preesent reaclution, &
report on all aspercts of thia matter, including specific proposals and where
appropriate optione for the effective and expeditious implementation of the
decicion [to establish an infernational tribunal)], taking into avcount
suggestions put forward in this regard by Member States.”

3. The present report is presented purauant to that reguest. 1/

.1

q. Resclution 508 (1993} represents a further step taken by the Security
Council in a series of resolutions concerning sericus vioclations of
internaticonal humanitarian law occurring in the territory of the former
Yugualavia.

L In resclution 764 (1991} of 13 July 1992, the Security Counell reaffirmed
that all parties to the conflict are bound to comply with their ohligaticna
under international humanitarian law and in particular the Goneva Conventione of
12 ARugust 1949, and that persons whe commit or ocder the commission of grave
breaches of the Conveptiona azre individually responsible in respect of such

breaches,

B. In resolution 771 (1392) of 13 Auguat 1942, the Security Council expressad
grave alarm at continuing reparts of wideapread violations of international
humanitarian law eoccurring within the territery of the former Yugoalavia and
especially in Bosnia and Herzegovina, including reporta of mass forcible
expulsion and deportation of civilians, impriponment and abuge of civilians in
detention centres, deliberate attacks on non-—combatants, hospitale and
ambulancea, ifmpeding the delivery of food and medical supplies to the civilian
popalation, and wanton devastatlon and destruction of property. The Councll
atrongly condemned any viclations of international humanitarian law, including
thoae involved in the practice of "ethnic cleansing”, and demanded that all
partiea to the conflict in the former Yugoslavia cease and desist from all
breaches of intarnational humanitarian law. Tt called upeon States and
international humanitarian organizationa te collate subeatantiated Lnformation
ralating to tEhe vislationa of humanitarisan law, including grave kbreaches of the
Ganeva Conventicns, being committed in the territory of the former Yugoslavia
and to make thie informaticn availakle to the Council. Furthermore, the Council
decided, acting under Chapter VII of the Charter of the United Watians, that all
parties and others concerned in the former Yugoslavia, and all milieary forces

Foen
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in Boania and Herzegovina, should comply with the proviaione of that reaclution,
failing which the Council would need to take further measures under the Charter.

T In resclution 780 (1992} of & Dotobker 1892, the Security Council reguested
the Secretary-general to establish an impartial Commiselion f Expercta to Exaane
and snalyse the information as regueeted by resolution 771 (18923, togethar with
such further informaticn as the Commission may obtain through its own
investigationa or efforts, of other permons or bodies pursvant te resclution

771 (1992}, with a view to providing tha Secretary-General with it% conclusiona
on the evidence of grave breaches of tha Geneva Conventiona and other violations
of internatlonal humanitarian law conmitted in the territeory of the former

Yugoelavia.

8. on 14 Cctober 1992 the Secretary—General submitted a yeport to the Security
Council pursuant to paragraph 3 of resoletion T8Q (1992} in which he outlined
his decision to establish & five-memker Commiseion of Experts (5/24657). On

26 October 13592, the Secretary-General announced the appointment of the Chairman
and members of the Commippion of Exparts,

7. By a latter dated 5 February 1993, the Secretary-General submitted to the
Preaident of the Security Council an interim report of tha Commipalon of Experts
(5/25279), which concluded that grave breachea and other violation® of
intarnational humanitarian law had baen committed In the territory of the former
Yugoslavia, including wllful killing, "ethnic cleansing”, mass killings,
torture, rape, pillage and destructicn of civilian proparty, destruction of
cultural and religicus property and arbitrary arrests. In ite report, the
Commigsion noted that should the Security Councll]l or ancther compatent organ of
the Unitad Matjions deacide to establish an ad hoc international tribunal, such a
decigsion would ba consistent with the directfon of its work.

10. It was against thia background that tha Security Council coneidered and
adoptad rescluticn 808 (1993), After recalling the provisions of resglutione
Ted (1922, TT1 (1992} mand 780 {1992) and, taking inkty consideration the interim
rapart of the Commigsion of Experts, the Security Council expregsed once agaln
ite grave alarm At continuing reports of widespread violatione of interpational
humanitarian law ocourring within the territory of the former Yugoelavia,
including reporte of mases killinge and the continuation of the practice of
"ethnic eleaneing”. Tha Council determined that thie eituation conetitutad a
threat to international peace apd security, and stated that it was determined to
pat an end to such ¢rimea and to take effective meazures to bring to justice the
rerecns who are responeible for them. The Security Council etated its
conviction that in the particular circumstapges of thea former Yugoslavia tha
aatablishment of an internatienal :tribunal would anable thie mim te ke achileved
and would contributa to the restoration apd maintenance of peace.

11. The Secretary—Genaral wighes to recall that in reaclution B20 (1993) of

17 Aapril 1293, the Secourity Counclil condemned once again all violations of
International humanitarisan law, incluoding in particulayr, the practice of “athnic
cleanaing” and the maseive, organized and systematic detentlon and rape of
women, and reaffirmed that thoee who fommit or have committed or order or have
crdered the commiesaion of such acte will he held individually responsikble in
reapect of guch acts.
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12. The Security Council's decislon in resolotion 808 (1993) to eatablish an
international tribunal ie circumesribed in scope and pacpeee: the prosecution
of perscna responBible for aericus violations of international humanitarian law
committed in the territory of the former Yugnelavia since 1991, The deciaion
doen not relate to tha establishment of an international criminal juriediction
in general nor to the creation of an international eriminal court of & permanent
nature, iagsues which are and remaln under active coneideration by thae
International Law Commiemsion and the General Assembly.

g

13. In accaordance with the request ©f the Ssourity Council, the Secretary-
General hae taken into account in the preparation of the presant raport the
puggestions put forward by Membey States, in particular thoma reflected in tha
fallowing Security Council documenta submitted by Member States and noted by the
Council in its resclution BOE (1993): the report of the committese of juriste
putmitted by France [(3/25266), the report of the commieaion of juriste submitted
By Italy [5/25304Q), and the report submikted by the Permanent Represantatjive of
Swaden on behalf of the Chairman-in-0ffice of the Conference on Sacurity and
Cooperation in Furope [(CS5CE) (5/25307). The Secretary-General has alsc aought
the views of tha Commission of Bxperts establismhed pursuant to Security Couneil
repglution 780 {1992) and has made use of the informatlon gatherad by that
Commi@elon. In additieon, the Secretary-Genaral haa taken inkto account
suggesticong or comments put forward formally or informally by the following
Member States sinee the adoptlon of resoclution BDR (1993}; Rustralia, Rustria,
Balgium, Bragil, Canada; Chlla, China, Denmark, Bgypt,™ Gecomany, Iran {Ialamic
Rapublic of},* Iramland, Italy, Malayeia,® Hexico, Heatherlande, Mew Zealand,
Pakigtan,» Portugsl, Russian Federation, Sauwdi Arabia,* Senagal,.* Slovenia,
Spain,; Bweden, Turkey,* United Kingdom of Great Britain and Northern Ireland,
United States of Amerlca and Yugoelevia. He has alae recejved suggeBtlons or
comments £rom & non-member State (Switzarland)y.

14. The Sacretary-Ceneral has alec received comments from the International
Committes of the Red Creoss [(ICRC) and from the following non-governmental
organizationa: Amnesty Internaticnal, Aesoclation Internationale des Jeunes
hvorats, Ecthnic Minerities Barristers® Ragociation, Fadaration internaticnale
dee femmasn deg carridérea juridigues, International Criminal PFolice Qrganization,
Jacok Blaustein Inatitution for the Advancement of Human Righta, Lawyarse
Committee for Human Rights, Natiopal Alllance of Women's Organisatione {HARD),
and Farliamentarians for Glebal Action. OCbearvatione have also basn recaived
from international meetings and individual experts in relevant fields.

* on behalf af the members of the Organlzation of the Islamic Conference
(2IC) and as members of the Contact Group of OIC on Boenia and Herzeagovina,
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15, The Secretary-General wishes to placa on record his appreciatian for the
irterest shown by all the Gevarnments, organizations and individuals who have
anffered valuable suggestione ang commente.

o]

1. In the main hody of the report which follows, the Secretary-General firat
examines the legal bagis for the establishment of tha Internaticnal Tribunal
foresaan in rescalation 508 [(1993);. The Sacretary-General then sebe dut in
detail the competence of tha Internationzl Tribunal a3 regards tha law it will
apply, the perscns to whom the law will pe applied, includirg considerations as
te the principle of individual criminal responeibility, its territorial and
temporal reach and the relatian of ite work ko that of nskicnal eourts. In
gucteading chaptere, the Secreksry-General sete out detailed wiews on the
arganization of the international tribunal, kthe investigation and pre-trial
proceedinga, trial and post-trial proceedings, and cooperatien and judicial
apsigtance. A contluding chapter deals with a number of general and
organizetional ippuep such as privileges and imvunities, the seat of the
international tribunal, werking langeages and financial arrangemente.

17. In repponee to the Securlty Council's reguest to include in the report
epecific proposala, the Sacretary-Seneral has decided to incorporate intao the
ceport gpecific language for inclusion in a statute of the Internaticonal
Tribunal, The formulations are kaeped upon provieiona found in exleting
international instruments, particclarcly with regard o competence rgtione
materjlae of the International Tribural. Suggestions and commenta, inoleding
ayggested draft articles, received from States, organizaticna and individuals ae
noted in paragraphe 13 and 14 above, ales formed the basia upon which the
Secretary-General prepared the statube. Texts prepared in the past by United
Naticne or other hodiea for the establishment of international criminal courta
ware consulted by the Secretary-Canmral, including texts prepared by the United
Maticne Committes on Intarnaticonal triminal Jurisdiction, 2/ the International
Law Commiaeion, and the Internatlieonal Law Aeeociation. Proposals regarding
individuml articlesas are, therafors, made throughout the body of the reporti the
full text of the statute of the Internationzl Tribunal ie contained in the annex
to the present reoport.

1. THE LEGAL BASIE FDR THE ESTABLISHMENT OF THE IMNTERMATIONATL
TRIBUMAL

18, Sacurity Council resclution A0B {1533} states that an internaticnal
tribunal shall be established EFor the prosecution of persons respongible for
garioua violations of international humanitarian law committed in the territory
of the former Yugoelavia sinca 15%91. It does nok, however, indicate how such an
international tribunal is to be established or un what legal baeis.

1%, The approach which, in the normal ¢ouree of events, would be fallowed in
eptabliBhing an international tribunal would pe the conclusion of a treaty by
which the States paptjes would sstablish a tribunal and approve its statute,
This treaty would be drawn up and adopted by &n appropriate international body
{e.g., the General Asaembly or s Bpecially convened conference}, Following which

L
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it would be opened for signature and ratifjicatjon. Such an approach would have
the advantage of allowing for a detailed examinatien and elakoraticn of all the
igsues pertaining to the establishment of the irnternatiocnal trikbunal. It also
would allow the States participating in the negotiation and conclusion of the
treaty fully to exercige their sovereign will, in particular whather they wish
to pacome parties te the treaty or not.

20. Aa has been pointed out in meny of the comments received, the treaty
approdach incurs the disadvantage of requiring coneiderahle time to establiash an
instrument and then to achieve the reguired number of ratificatione for entxy
into force. Ewven then, there could be no guarantee that ratifications will ba
received from those States which should be parties to the treaty if it is to be
truly affective,

2l. & numkar of auggeations have been put forward to the effect that the
General Assembly, as the wmost representative organ of the United Watlons, should
have a role in the establishmant af the international tribunal in addition to
ite role in the administrative and budgetary aespects of the questian. The
inwelvemant &f the General Assembly in the drafting or the review of tha atatute
of the International Trikunal would not be reconcilakle with the urgancy
expresaad by the Security Council in reaglution 308 {1993). The Secretary-
General belieyves that there are other wave of involving the authority and
prestige of the Geaneral Assembly in the establishment of the Internaticnal
Trikunal.

22. In the light of the disadvantagea of the treaty approach in this partjcular
case and of the need indicated in resolution 808 [1993) for an effective and
expeditioug implementation of the decision te establish an international
tribunal, the Sseretary-General believee that the Internatienal Tribunal sheuld
ba established by a dacision of the Security Council on the basis of Chapter VII
of the Charter of the United Mationa. Such a decision would constituie a
meAsUre to maintain or restore internatijcnal peace and security, following the
regulalte detarmination of the axiptence of a threat to the peace, breach of the
peace or act of aggreaaion.

23. This approach would have the advantage of being expediticus and of being
immediately effective am all States would be under a binding ohligation to take
whatever &ction ig redquired ko carry out a decision taken as an enforcement
mERBUrE under Chapter VII.

Z24. In the particular case of the former Yugoslavia, the Secretary-Genaral
believes that the establishment of the Internaticonal Tribunal by means of a
Chapter VII deciaion would be legally justified, both in terms of the object and
purpose of the decieien, ag indicated in the precedlng paragraphe: and of past
Security Council practiom.

25. A8 indicated in paragraph 10 akave, the Securlty Courcil has already
determined that tha situation posed by continuing ceporte of widespread
viglaticns of international humanitarian law occcurring in Ehe former Yugoslavia
congtitutes 3 threat to international peace and eecurity. The Council hag alac
decidad under Chapter VI of the Charter that all partiee and others concarned
in the former Yugoelawvia, and all military forcee in Bosnia and Herzegovina,
shall comply with the provisions of peaslucion 771 (1992), failing which it
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would naed to taks further measures under the Charter. Furthermora, the Counecil
hag repeatedly reaffirmed that all parties in the former Yugoslavia dre bhound ko
comply with the ohligaticne under international humanitarian law and in
particalar the Seneva Conventions of 12 Auguet 1949, and that persons who commit
or ordar the commiagion of grave braaches of the Conventions are individually
reaponeible in respect of such breaches.

26, Finally, the Security Counsil stated in resolutlon 208 (1993} that it was
convinced that in the particular clrcumstances of the former Yugoslavia, the
establishment of an international tribunal would being about the achlevement of
the aim of putting an end to sech crimes and aof taking effective measures to
kring to justice the peracna regponeilble for them, and would contribute co ths
reatoration and maintenance of peace.

27. The Security Council has on various cccasions adopted decisions ender
Chapter VII aimed at restoring and maintaining internaticonal peace and security,
which have involved the eptablishment of subsidiary organs for a varieey of
parposes. Reference may be made in thie regard to Security Council resolution
G687 (1991} and aubsequent reeclutions relating to the situation between Jrag and
Kuwait.

28, In this particular case, the Security Council would he sstabliehing, as an
enforcement measure under Chapter VII, a subsidiary organ within tha terms of
Articlea 29 of the Charter, but opne of a Judicial nature. This organ would, of
courae, hava to parform ite functisns independently of political romsiderations;
it would not be euhject to the autherity or control of the Security Council with
regard to the performance of ite judicial functipna., As an enforcement mesasurs
under Chapter VII, however, the life span of the internaticnal tribungl would be
linked to tha reatoration and maintenance of interpational peace and gecurity in
the territory of tha former Yugoslavia, and Security Council decisgiens related
thereto.

29, It should be pointed out that, in aesigning to the Internatimonal Trikunal
the task of progecuting persons reaponaible for sericus violatione of
intarnational humanitarian law, the Sacurity Councl] would not e creating or
purporking to "legislace” that law. Rather, the International Tribunal would
have the task of applying existing internaticnal humanitarian law.

30. On the bapix of the foregoing conplderations, the Secretary-General

propogea that the Eecurity Council, agting under Chapter VII of the Charter,
establiah the Internatjonal Tribunal. The resoluticon o adepted would have
annexed to it a statute the opening paesage of which would read as follows:

Having been establiehed by the Security Council acting under
Chapter ¥II of the Charter of the United Hations, the International
Tribunal for the Frosecution of Persone Respounsihble for Serious Violatione
of Internaticnal Humanitarian LAw Committed in tha Territery of the Former
Yugeelavia since 1991 (hereinafter referrad ko A8 "the International
Tribunal™) shall funetion in acrordance with the provieionsz of the present
Statute.
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II. COMPETENCE CF THE INTERNATIONMAL TRIBUNAL

31. The competence of tha Internaticonal Trihunal depives from the mandate set
out in paragraph ! of resolution 908 {15%3). Thia part of the report wili
examine and make proposale regarding theee fupdamental elements of ita
competence:; ratiope paterias [(subject-mattar jurisadiction), ratigne pergonas
{pergonal juriadiection), ratione lscl (territorial jurisdiction) and ratlone
temporin (temporal jurisdiction), ae well as the guestion of the congurrent
jurigdiection of the International! Tribenal and national equrts.

3%. The atatute should begin with a general article on the competence of the
Internaticnal Tribunal which would read sa followa:

Ark ic.'lg 1
Compatence of the Internatjonal Tribupsl

The Internationsl Tribunal shall have the power o prosecute peraons
responsible for serious violationes of interpational humanitarian law
comnittad in the territory of the former Yugealavia eince 1391 in
accordance with the provieiome of the protient Statute.

LT

B. atione materiace aubject-matter

13. According to paragraph 1 of resolytion 808 (1993, the intarnatio

tribunal shall preoaacute perscsns ceaponsibla for asciocs viclations of
internaticnal humanjtarian law committed in the territory of the former
¥Yugoslavia aince 1991, Thie body of law exiete 1ln the form of bhoth conventional
law and customary law., While theres is international cuetomary law which is not
laid down in conventiocne, some of the majer conventlopnal humanitarian JAaw hag
hecome part of custemary internatiensl law.

34, Irn the view of the Secretary-General, the application of the principle
pulluym crimern sipns lege reguires that tha intearnaticnal trikunal ahould apply
rules of internaticnal humanitarlan law which =re beyond any doubt part of
cutomayy law so that the problem of adherence of same but not all States to
specific conventiona does not arise. This would appear £o be particularly
important in the context of an iLnternational tribunal promecuting persons
responsible for serisus viclatione of intaernakional humanltarian law.

A5. The part of conventicnal international humanitarian law which has beyond
doubt bacome part of international customary law is the law applicable in armed
conflict as embadied {in: the Geneva Conventions of 12 August 1949 for the
pProtection of War Victime) 3/ the Bague Convention (IV) Raspecting the Laws and
customa of War on Land and the Regulations annexed therete of

18 October 1907; 4/ the Convention on the Prevention and Punishment of the Crime
of Genocide of 9 December 1945; 5/ and the Charter of the International Hilitary
Tribunal of B August 1945. 5/

3&. Suggesationa have been made that the international trikbwnal zhould apply
domeatic law in 3¢ far aw it incorporater customary international humanitarian

I
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law. While internatioral humanitarian law as outlined abowve provides a
sufficignt basils for subject-matter jurisdiction, thers ip one ralated {eaue
which would require reference to domestic practicos,; namely, penalties (gee
Fara. 111 balow).

Grave hrsachea of the 1949 Goneva Conventiong

3?7. The Gepava Conventions constitute rules of internaticnal humanitarlan law
and provide the core of the customary law applicable in international armed
conflicte. These Conventionm regqulate the conduct of war from the humanitarian
parspective by protecting certain categories of pereons: nawely, woundad and
gick members of armed forees in the field; wounded, pick and phipwrecked membere
vf armed forces at mea; priascners aof war, angd civiliana in time of wae.

38. Ensch Conventlon cantaipe a prowvimion lieting the particularly serious
vielationsg that qualify as "grave breaches” or war crlmes. Persons committing
or ordering grave breachew are sebhimet Lo trial and punishment. The liate of
grave breachaes containsad jin the G¢eneva Conventlons are reproduced in the articla
which fallowa.

2%, The Security Courcil has reaffirmed on several occasicns that persons whe
commit or order the ¢ommliesion of grave breaches of tha 19459 Geneva Cogventions
in the territory of the former Yugoelavia are individually respongsible for guch
breaches as seridus violatione of internaticnal bhumanitarian law.

40. The corrveaponding article of the statute would read:

prticle 2
Grave breaches of tha Seneva Conveptions gf 1549

The International Trikural shall have the power to progecute persons
committing or crdering to be committed grave breaches of the Geneva
Conventiong of 12 Auguat 1945, namely the following acts against papacne or
Property protected under the provigions of the relevant Genews Convention;

(a)y wilful killing;
{by torturas or inhuman treaktment, including biclogical experimenta;

{c} wilfully caysing great euffering or serious injury to body or
health;

{d} <xteneive destruction and appropriation of property, nob
justified by military necessity and carried out unlawfully and wantonly;

(@} compelling a priaschar of war or a wivilian to asarve in the forces
of a heatile power:

(f} wilfully depriving a prisoner of war or a civilian of the righte
of fair and regulay trial;
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(g} unlawful deportation or transfer or unlawful confinement of a
giviliany

fhy taking civilians ag hostages.

Viclationa of the laws or cyghoms of war

41. The 1907 Hague Convention {IV) Respecting the Lawe and Customs of War an
Land and the Regulaticna annexed thereto comprigse a second important érea of
Convantional humanitarian international law which has become part of the body of
international customary law.

42. The Mirnberyg Tribunal recognized that wany of the provizione contained in
the Hagque Regulationa, although innovative at the time of their adaption were,
by 1935, recogniszed hy all <civilized natiocna and were regarded aa belng
deciaratory of the lawe and custome of war, The Mirnberg Tribunal aleo
recognizad that war crimes defined in article &{b) of the MNirnberg Charter wore
dlready recognizead ae war crimes under international law, and coverad in the
Hague Regulaticns, for which guilty individuala wers punishable.

43. The Hague Regulations cover aepects of international humanitarian law which
are alao covered by the 1945 Geneva Conventione. However, the Hague Regulationm
alac recognize that the right of balligersnts to conduct warfare is not
unlimited and that resort to certain methods of waging war ies prohibited under
the rulee of land warfarse.

44. Thege rules of customary law, as lnterpreted and applied by the Nilrnberg
Tribunal, provide the basis for the corresponding article of the statute which
would read as follows:

Article 3
imlatinng of the laws o ugtoms by

The International Tribunal ghall have the power to prosacute parsons
vinlating tha laws or cuetome of war, Such vieolatlena shall include, but
not be limited to:

{a)} employment of poisonous weapona or octher weaponsa caleoulated to
Capse unnecesaary sauffering;

(b} wanton destruction of cities, towns or villages; or devastatbion
not justifijed by military necessity:

{c) attack, or bombardment, by whatever meane, of undefendead towns,
villagee, dwellings, or buildings;

{d) seiaure of, deptruction or wilfuyl damage done to inetitutione
dedirated to religion, charity and educaticn, the arte and Sciences,

historic monuments and worke of art and science;

(e} plunder of public ar private property-

1268
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Genocide

45. The 1948 convention on the Prevention and Puniehment of the Crime of
Genocide confipme that genocide, whether committed in time of peace or Ln time
of war, iz a crimea under international law for which individuala shell be tried
and punished. The Convention ifs today coneidered part of inteacpational
customary law as evidenced by the Internatleonal Court of Jusktice in lts ddvisory
Opinion on Reparvations to the Convention on the Prevention and Funiahment of
the Crime of Genocide, 1951, 7/

46. The relevant provieiens of the Genoside Convention are reproduced in the
corresponding article of the statute, whlch would read as followar

Article 4

Canocide

1. The International Tribunal shall have the power Lo prosecute
paracns committing genccide as defined in paragraph 2 of this article or of
committing any of the other acte enumerated in paragraph 3 of this article.

2. Genocide meane any of the following acte cowmmitted with intent to
destrey, in whole ap ip part, a national, ethnical, racial or religious
group, 48 such:

(2} killing membera of the groups

() causing serions bodily or mental harm to members of the group;

(e} delikerately inflicting on the group conditione of life
calculated to bring aboyt its phypical destruction in whole or in part;

(d} impmaing measures intended to prevent birthe within the group;
(@) foreibly transferring children of the group to another group.
3. The following acta ahall ke punishable:

fay) genccide;

(b) conspiracy to commit geanccide;

ic} direct and public incitement to commit genccide;

(d} attempt to commit genccide;

(&) complicity in genocide.
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rimes a net L¥c] it

47. Crimes against humenity were firat recognized in the Charter and Judgemsnkt
of tha Hirnberg Tribupal, as waell as in Law Mo. 10 of the Control Council for
Germany. 8/ Crimes against humanity are aimed at any civilian population and
are prohibited regardless of wiether they are committed in an armed conflict,
international or internel in charscter. 97

48, Crimes againet humanliy refer to inhumame acte of a very serious nature,
such aa wilfel killing, torture or rape, committed ae part of a widaspread or
ayestematic attack againat any civilian population on natiopal, political,
ethnic, racial or religious grounda, In the conflict in the territory of the
former Yugoslavia, auch inhumane acts have taken the form of po-called “ethnic
clegnaing” and widespread and systematic rape and other forms of sexual assanlt,
ineluding enforced prostitution.

49. The corpeesponding article of the statute would read as follows:

prticle S

frimes agaipat humanity

The International! Tribunal shall have the power to prospcute pereonyg
reaponaible for the [ollowing crimes when cormitted in armed conflick,
whether international or internal in character, znd directed against any
civitian population:

{a) murdar;

{*] extermingtion;

fc) enalavement;

{d)y deportation;

fe} imprigonment;

{fy torture;

{9} rapay

{h} persegetions on political, recisl and religiowd grounds;

{i} other inhumane acts.
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B. Competenca ratlone perpooae [persopal jyrigdiction)
ang _individual crimpinal repponmibility

50. By paragraph 1 of resclution 808 {1993), the Security Counrcil decided that
the Interpaticmal Tribunal shall be establlshed for the progecutlon of peraocne
regponaible for sarious vionlatione of international humanitsarian law committed
in the territory of the former Yugoslavia sinee 1991. In the light of the
complex of rescoluticona leading vp to rescolution 808 11993} (=mee paraw, 5-7
above), the ordinary meaning of the term “persons responsihle for sericus
violatione of internatfional hemanitarian law* would be natural perscna to the
exclusion of juridical persons.

51. The guestion arises, however, whether a juridical person, such &B an
aspociation or grganirzation, may be coneidered criminal as such and thue itn
members, for that reason alans, be made subject to the jurisdicticn of the
International Tribunal. The Secretary-General believes that thia concept should
hot e retained in regard te the International Tribunal. The oriminal ackta aset
put in this statute are carried out by natural pepgona; such persons would be
guhject to the Jjurimdjicticn of the Intarnational Tribunal irrespeactive of
membership in groups.

22. The corresponding article of the atatute would read:

Article §

Feraonal jerisdietion

The International Tribunal shall have jurigdiction over natural
perecns pursuant to the provisiona of the prepent Statute.

Individual criminal reapongibjlity

53. An important element in relation to the competence ratione perponag
{perscnal jurisdiction} of the Intarpationa) Tribunal is the principle of
individual criminal responsibility. Ake noted abowve, the Security Council has
reatfirmed in a number of resclutfons that persona committing serious viplations
af interpational humanitarian law in the former ¥Yugeoelavia are individually
reaponsible for such viglations.

54, Tha Eecretary-CGenaral believes that all peraons who partlicipate in the
planning, preparation or execution of seriouws viglations of international
humanitarian law in tha former Yugoelaviz contribuce ta the commisasion of the
vigplation and are, therafore, individually reeponsible.

55. Wirtgally all of the written comments received by the Secretary-General
have esuggested that the statuts of the International Tribunal ehonld contain
provisions with regard to the imdividual eriminal responsibility of heads of
State, government officials and persons acting in an cffi¢ial capacity. Theas
suggestions draw upon the precedents following the Second World War. The
gratwte should, therefors, contain provisions which apecify that a plea of head
of State immunity or that an act waa committed In the official capacity of the
accused will not conetitute a defence,; nor will it mitigate punishment.
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56. A person in &2 position of superior authority showld, therefore, bhe held
individually respondible for giving the unlawful order to commit a crime under
the praaent atptute, Byt he should alsc be held responaible for failure to
prévent a crime or to detsr the unlawful behavicer of his subordinates. Thie
imputed repponsibility or oriminal negligence ie éngaged Lf the parson in
suparior acthorlty knew or had reason to know that hia subordinates were about
to commit or had committed crimee and yet failed to take the nacessary and
reasgnable steps to prevent or repress the eommisaion of such crlimes or to
punieh those who hed committed them,

£7. heting cpon an order of a Govermment or 4 superior cannot relieve the
perpatrator of the crime of his criminal responaibility and should not be &
defence. <Lbedience bo superior orders may, however, be oconsidered a mitigating
factor, should the Internaticgnal Tribonal determina that justliog 5o reguires.
Far axample, the Intarnationxl Tribunal may coneider the factor of supericr
orders in connection with other defences svech 28 coercien or lack of moral
chotca.

58. The Interneztional Triboenal iteelf wil}! have to dacide on varioua personal
defencas which may relieve a pearson of individeal criminal reesponelbllity, auch
az minimam age or mental incapacity, drawing upon general principles of law
racognized by all nations,

5%. Tha corresponding artic)le of the statute would read:

Article ?

Individual erimins) responeibility

1. A perscn who planned, instligated, ordersd, committed or otherwise
aided and abgtted in the planning. preparation or execation of & crime
refarred to in articles 2 to 5 of the present Statute, shall be
individually responsible for the crime.

2. The official position of any accused person, whethsr as Head of
State or Government or af a responeible Government ¢fficial, shall not
ralieve such pearech of criminal reapongibility nor mitigate punisbment.

ER The fact that any of the asts referred to in areiclea 2 to S of
the present Statute was committed by 5 subordinate dowa not reliave hia
auperior of oriminal responeibility if he knew or had reagon to know that
the subordinate wag abdwt to commit such acts or had done 8o and the
euperior failed to take the neceasary and reaacnable measures to pravent
euch &cts or to punish the perpetrators theraof.

4, The fact that an zcoused pereon acted pursuant to an order of a
Govarnment or of a superior shall not relfievs him of eriminal
responalbility, bvt may be considered in mitigation of puniahment if the
Intarnaticnal Tribunal determines that justice po reguires.
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. Competeance patigne ltoci (tepritorijal jurjisdickion]) and

racjone £ ris [temporel jurisdictisn}

6C. Pursuant o paragraph 1 of resolution 808 (199%3), the territorial and
temporal juriediction of the International Tribunal extends to eeriocus
rviolations of international humanitarian law to the extent that they hawve baen
"eemmitted in the territory of tha former Yugoslavia Aince 19517,

61, ARz far as the territorial juriediction of the Internmational Tribunal im
concarned, tha territory of the former Yugoalavia meane the territory of the
former Spolaliat Federal Republic of ¥Yugoalavia, incloding ita land surface,
ajirapace and territorial weters.

€2, With regard to temporal jurisdiction, Security Council res¢lution

508 {1%93) extends the jurisdiection of the Internaticnal Tribupal te viclationm
cormitted "since 1921". The Secretary-General understands thisd o mean anytima
on or after 1 January 199]. Thie ig a neutral date which is not tied to any
gpecific event and is clearly intended to convey the notion that po judgement aa
t0 the internaticonal or internal echaracter of the conflist im being exerciged.

&3. The correaponding article of the statute would read:

Article 3

Territorial and temporal jurisdiction

The territorial jurisdiction of the Intermaticonal Tribumal shall
extend t% the territory of the former Socialist Federal Republic of
Yugoalavia, including its land surface, airapace and territorial watars,
The temporal jurisdiction of the Internaticnal Tribunal ghall oxtend o &
pericd beginning on 1 January 1%91.

I. Concurpent juripdictien and the ppinciple of
non=big=-in-idem

64, In establishing an international tribunal for the prosecuticon of parsone
responsible for mericus violatione committed in the territory of the former
Yugosalavia gince 1591, it was not the intenticn of the Sepurity Council to
preciude or prevent the exeprcise of jurisdiction by naticnal courts with reepect
to puch acta. Indead national courte should ba encouraged to exercise their
Jurisdiction in acgordande with their relevant national lawa and procedures.

E5. It follawa tharefore that there is concurreat jurisdiction of the
Intaernational Trikunal and nationa]l courts. This concurreht jurisdiction,
however, ahould he mubject to the primacy of the Internakional Tribunal. Ak any
atage of the procedure, the International Tribunal may formally redgquest the
national courta to defer to the competence of the Internaticonal Tribunal. The
details of how the primacy will be asserted shall be s&t out LIn the rules of
procedure and evidence of the International Tribunal.

F



I'T-04-82-A 1262

525704
English
Page 17

66. Agoording to the principle of non-bjs—ipg—~idem, & person shall not be tried
twice for the game crime. In the present conbtext, given the primacy of the
International Tribunal, the pripeiple of pog=big—in-jdem would praclude
aukeequent trial before a naticnal court. However, tha principle of pop-big-in
idem ahould not preclude a subsaguent trial before the International Tribunal in
tha following two cirocumetancesn;

{fay The characterization of the act by the national court did not
rorrespond to ite characterization under the atatute; or

(b} conditiona of impartiality, independence or effective means of
adjudication were not guaranteed in the proceedings befors the national courta,

67, Should the International Tribunal decide to agsume juriedictian over a
person who has already been convicted by a natienal ecourk, it should take into
congideration the extent to which any penalty lmposed by the paticnal court has
already keen served.

€8, The corcesponding articles of tho stetute would read:

Article 9

Cancurrent Jurisdicticn

1. The International Tribunal and national courkes shall have
concurrent juriediction to prosgcute parscna for pericus viglations of
ipternational hemanitarian law committsed in the ferritory of the former
Yugoslavia aince 1 January 1991,

2, The Internaticnal Trikbunal! shall have primacy over national
courts. At any stage of the procedure, the International Tribunal may
formally raguest pational courts to defer to the competence of the
Internaticnal Tribunal in accopdance with the prasent 3tatute and the Rulesa
of Frocedure and Evidence of the International Tribunal.

i 10
Nen=big=in=-idem

1. K¢ permon shall be tried pefore a national court for acts
congtituting serioue violationg of intarnationel humanitarien law under the
preeent Statute, for which he or sha has already been tried by the
Intaernational Tribunsl.

2. & person who hae heen tried by a naticnal court for acte
conatituting serious viclatione of internaticonal humanitarian law may ke
aubeequently tried by the Internatiocnzl Tribunal only LI

{8} the act for which he or she was tried was characterlized as an
ordinary erime) or
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{b} the national court proceedinge wera not impartial or independent,
ware dogigned to shield the accused from internaticnel criminal
regponsibility, or the capsse was npt diligently proascuted.

2. In considaring the penalty to be imposed on a4 person convictsd of
a orime undar the present statute, the International Tribunal ahall take
ints aceount the extent to which any penalty imposed by a natidnzl court on
the dame perscon for the same act has already been served.

IIT. THE ORGANIZATION COF THE INTERNATIONAL TRIBUNAL

6%. The organization of the International Tribunal should reflect the Ffunctiona
te ba performed by it. Since the Internaticnal Fribupal ie eatablished for the
Frogecuticn of pereons reapaneible for serious violatione of international
humanitarian law committed in the territory of the former Yegoslavia, this
presfuppoRes an international tribunal composed of a judicial ergan, a
propecutorisl wrgan and a secretariat. It would be the function of the
progecytorial orgen to investigate rcaees, prepare indictments and progecute
petaone responeible for committing the vialatlona peferred to above, The
judicial organ would haar the caces presanted to its Trial Chambers, and
consider appeals from the Tria] Chambers in ite Appsoals Chamber. A eecretariat
or Regiatry would be regquired to service both the prosscotorial and judicial
argans.

70. The Internaticnal Tribunal should therefore coneist of the following
organg: the Chambers, cemprieing two Trial Chambers and one hppeals Chamber; a
Prosecutor; and a Reglatry.

71. The correRponding article pf the atatute would read as followa:

Articla 11
organjzatjon e Interpnatjion ib
The International Tribunal shall consist of the following organe:

{a; Tha Chambers, comprising tws Trial Chambers and an Appeals
Chamber;

{b} The ProReacutor; and

{c) A Registry, servicing both the Chambers and the Prosecutor,

2, Ine ghgmkgrg
1. © gition_of the a ra

72, The Chambers should ke composed of 11 independent judges, no 2 of whom may
ke nationala of tha game State. Thres judges would serve in each of the twao
Trial Chambers and five judgea would eerve in the Appeala Cchamber,

Jr'ln.
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73. The corresponding article of the statute would read ap follows:

Article 12

Compoeitlion of the Chambers

The Chambers shall be compomed of elevan independent juwigea, no twa of
whom may be nationals of the same 3tate, who shall serve as follows:

(a; Thres judges shall asrve in sach of the Trial Chambers;

[B) Five judges phall serve in the Appeals Chamber.

2. ifjicatiogsg d e ti f_iudges

7. The judyges of the International Trlbuenal should be persons of high moral
character, impartiality and lntegrity who possess the ¢qualifications raguired in
their respective countries for appointment to ths highest judicial affices.
Impartiality in this context includes impartiality with regpect to the acts
falling within the competence of the International Tribunal. In the owerall
compoeitian of the Chambera, due account 8hould be taken of the experience of
tha judgee in ariminal law, interpational law, including International
humanitarian law and human rights law.

75, The judges zhould bhe elected by the Genaral Asmemkbly from a list pubmitted
by the Security Cempncil. The Secretary-Geperal would invike nominaticms for
judges from States Members of the United Maticong as well ae non-member Statea
maintaining permanent cbgerver missions at United Nationa Headgquarters. Within
G0 days of the date of the invitation of the Secretary-General, each State would
nominate up to two candidates meeting the gqualificatione mentioned In

paragraph 74 akowe, who must not e of the same patfonality. The Secretary-
Genoral would forward the nominations recelved to the Security Council. The
Security Council would, aF speedily as poesible, #ataklish from the sominatlons
trangmitted by the Secretary-Gensral:, a list of not lass than 22 and net more
than 33 candidates, taking due account of the adegwate representaticn of thae
principal legal systems of the worid, The President of the Sacurikty Council
wotld then btransmit the list to the General Asmemnbly. From that liet, the
cenesral Resoembly would proceaed as speedily as possible to elect the 11 judges of
tha International Tribunal. The capdidates declared elected shall be those who
have received an abaclute majarity of the wotes of the States Membere of the
United Hatione and of the 3tates maintRining permanent observer migsions at
United Wations Headguarters. fShould twa candidates of the same nationallty
obtain the reguired majority vote, the one who recelved the higher numbar of
votes shall be conaidered elected.

76, The judgesz shall be elected for a term of four years. The terms and
conditions of service shall be thoee of the Judges of the Intermatiocnal Courke of
Juetjice. Thay ahall be eligible for re-slecticn.

7. In the evant of 3 vagancy occoprring in the Chambers, the Secretary-Gaenersl,
after consultation with the Presidents of the Security Council and the General

Fans

1260



I'T-04-82-A 1259

5f25704
English
Fage 20

Assembly, would appoint & perscn meeting the gualifications of paragragh 74
above, for the remainder of the term of office concarned.

78, The corresponding article of the statute would read as followa:

Qualifications and 2laction of judges

1. The judges shsll! be persone of high moral character, impartiality
and Inteqrity who poeoess the gualjficationm required in their respective
covntries fOor appointment to the highest judicial offices. In the ovearall
compasition af the Chambers due accownt shall be taken of the experienca of
the judges in criminal law, intarnationzl! law, including internpational
fumanitarian lew and huwman cights law,

2. The jwdges of the International Tribunal shall be elected by the
General hosembly from = list Submitted by the Sssurity Council, Ia the
following manner:

(&) The Segcretary-Seneral shall invite nominaticona for judges of the
Internakiconal Tribunal from States Membory of the United Watlions and non-
matber States maintaining permanent chesrver missicns at United Mations
Headquarters;

{b) Within eixty days of the date of the invitation of the Secretary-
Ganaral, &ach State may nominate ap o two candidates meeting the
qualificarionse set outr in paragraph 1 above, no twg of whom shall be of the
Bame nationality;

{c} The Secretary-General shall forward the nominationa recsived to
the Security Council. From the nominatione received the Security Council
shall esstablieh a list of not less than twenty-two and not moroe than
thirty~thraa candidates, taking due a¢gount of the adoquate repressntation
of the principal legal aystems of tha world;

{d} The President of the Security Council! shall tranamit the lisk of
candidates to tha President of the ceneral Aspambly. Frem that 1ist the
General Amgembly ahall elect the eleven judges of the Internationml
FTribuwnal. The candidates who receive zn absolute majority of the votes of
States Memberzg of the nited Wations and of the non-mamber Statee
maxintaliping permanent obaerver missicns at Unitsd Nationeg Headguarters,
shall be declared elected. should twoe candidates of the same naticnality
abtain the raqguired majority vote, the one who received the higher number
of wotes shall be considerad elected.

3. In the svent of 3 vacancy Iin the Chambera, after consultsbion
with tha Preaidents of the Security Council &nd of the Genaral Assembly,
the Becretary-Gengrzl ghall appoint a person meeting the gualificatione of
paragraph 1 above, for the remainder of the term of office concerned.



I'T-04-82-A
525704
Engliah
Fage 21
g, The judges shall be slacted for a term of four years. The terms

and conditione of service shall be thoee of the Judgee of the International
Court of justice. They shall be eligible for re—electicn.

d. Officera and pembers a8 Chamhars

79, The judges would elmct a Preaident of the Internaticnal Tribupal from amomg
their members who would be a member of the Appeals Chamber and would preeside
aver the appellate procesdings.

80. Following conpultation with the members of the Chambere, the Frealdent
would aegign the judges to the Appeals Chamber and to the Trial Chambegs. Each
judge would serve only in the chamber to whiszh he op she was aseigned.

61. The rmembers of each Trial Chamber should eleck a presiding judge who would
conduct all of the proceedings before the Trial Chamber a® a whole.

£2, The corresponding article of the Btatuts would resad azs follows:

Article 14
CEficer arg e Chambers
l.. The judges of the Internaticnal Tribunal shall aled<kt a President.

2, The pregident of the Internaticnal Tribunal ahall be a memnber of
the hppeala Chambar and ahall preside over its proceedipngs.

3. After coneultation with the judges of the International Tribunal,
the Preaident ahall aesign the Judges to the Appeals Chamber and to the
Trial Chambers. A Yudge shall eerve only in the Chamber to which ha or ahe
was asgigned.

4. The judges of each Trial Chamber ghall elect a Presiding Judge,
who shall conduct 3ll of the procaeedinga of the Trial Chamkber as a whole.

4. laz o rocedurs and avidance

83. The judges of the Inrternationsl Tribgnal as 3 whole should draft and adopt
the rules of provedure and evidence of the International Tribunal gowverning the
pre-trial phase of tha proceedings, the conduckt of triale and appeals, the
admission of evidance, the protection of victime and witnessea and other
Appropriate matters,

4. The correspunding article of the ptatute would read zs follows:

1258
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Artjicle 1

Bulee of procedurs and evidance

The judges of the Internatiomnal Tribunal erhall adopt rules of
FProcedura and avidence for the conduct of the pre-trial phases of the
proceedinge, trials and appeall, the admizsion of evidence, the protection
of victime and witnesses mnd other appropriatm pathers.

H. The Becutor

B%., Raeponalbility for the conduct of all investigations and proeecutions of
peraons responsible for sericus viplations of international humanitarian law
compmitted in the territory of the formar Yugoalavia since 1 January 15591 should
be sntruysted to an indepandent Prosecutor. The Progecutor should ast
independently aa a separate organ of the Intarnaticnal Tripunal. He or she
ghall net seek or recelve ingtructiona from any Government or from any ckher
BOUITE,

86. The Prosecutor should be appointed by the Security Council, upon noemlpation
by the Secretary-Gensral. FHs or sha should possess the highest leval of
professional competence and have extensive experiepce in the conduct of
investigatione and prosecutions of criminal cases. The Progscutor should he
appeinted for a four-year term of office and be eligikble for reappointment. The
tarme and conditionB of gervice of tho ProBecptor ahall be those of an

Under-Secratdry-General of the United Naticons.

8%. The Frosecutor would be asaisted by svch other gtaff ds may bée reguired to
perform effoctively and efficiently the functione entrusted to him or her. Such
ataff would ke appointed by the Secretary-General on the recompendatlion of the
Progecator. The Office of the Prosecuwtor ahould be composed of an inveatigation
unit and a preoaecution unit.

£B. Staff appointed to the Office of the Prosacutor ahould meet rigocous
criteria of profesmional exparience and competence in their field. Persons
should be epught who have had relevant exparience in their own countries as
investigators, prosecutore, criminal lawyers, law enforocement personnel or
madical experta. Given the nature of the crimes committed and the maspsitivities
of victimg of rape and sexual sssault, due considaration should be given in the
appointment of etaff to the employment of gualified women,

B%. The corresponding article of the statute would read as followa:

rtie 1
The Progecutor

1. The Proescytar shall be responsible for the Investigation and
preogeation of pereons regponsikle for serigus viclations of internaticnal
humanitarian law committed in the territory of the former Yugoelevia since
1 January 189].

Feoun
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2. The Frosecukor shall act indepsndently as & saparate organ of the
Intgrnaticnal Tribunal. He or ahe shall not Bash or recelve inabructlone
from any Government or from any other egurce.

3. The Gffice of the Prosecutor shall be composed of a Prasecutor
and such other qualified staff as way be required.

4. The Propecutor ahall be appointed by the Security Council an
nominaticon by the Secretary-Gepscal. He or ghe shall be of high moral
charactar and poseeBs the highest leval of competsnce and experlence in the
conduct of investigations and prosecuticna of eriminal cases. The
Frogegutor ahall merve for A Eour-year term and be gligible for
reappoiptmant, The terma and conditlonz of service of the Prosscutor shall
ke thoee of an Under-Secretary-Ganeral of the United Nations.

g, The staff of the Office of the Prosecutor ghall ba appointed by
the Secretary-Generzl on the recommendatien of the Prosecutor.
L. Regis
90, As indicated ip paragraph 69 above, a Reglstyy would ke responsible for the

garvicing of the Internatjional Tribupal. The Reglatry would be headed by a
Regietrar, whose responglbilities shall include but should not he limited to the

following:
(2} PFublic information and external relations;
(b} Preparaticn of minutea of meetings;
(e} Conference-gecvice Facilitles;
{d¢) Printing and publication of sll documents;
(=} All adminiatrative work, budgetary and psreoinel matters; and

(£} Sarving as the chennel of communicationa o and from the Inkternational
Tribunal.

%1. The Registrar ghould be appointed by the Seoretary-Ganeral after
conaultation with the President of the Internaclional Tribunal. He or ghe woguld
ba appointed to serve for & four-year term and ke e&ligible for reappointment.
The terms and conditicne of service of the Regilstrar mhall be those of an
Asgimptant Sacratary-Geparal of the United Wations.

92, The corresponding article of the statute would read zs follows;

L
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Artfole 17
The Registry

i. The Registry shall ba responeible for che adminlstration and
servicing of rhe International Tribunal.

2. The Registry shall coneiat of a Regiptrar and such other staff 5
may he recuired.

3. The Regimtrar mhall he appointed by the Secretary-General after
consultation with the Presidant of the International Tribunal. He or she
ghall perve for a four-yaar term and ke eligible for reappointment. The
terme and conditions of service of the Reglatrar ahall he those of an
Agaistant Secretary-General of the United Haticns.

q. The gtaff of the Regiotry Bhall be appointed by the Secretary-
General on the recommendation of the Registracs.

IV, INVESTIGATION AND PRE-TRIAL PROCEEDINGS

93. The Proascubor would fnitiate inveatligations ex officlo, or on the basls of
information obtained frem any gourse, particularly from Govarnments or United
Hationas organe, intergovernmental and nap-govermmental organizations. The
Progecutor would avaees the informetion received or obtained and decide whether
thaze im 4 pufficient bagirF to pracesd.

94. In conducting hie investigationse, the Prosecutor sghould have the power to
queestion auepacta, victime and witnesses, to collect evidence and to conduct
on-gite inveatigationa. In carrying ©ut thege tapka, the Frosecutor may, ae
appropriate, seek the assistance of the State authorities concerned.

95. Upon the sompletion of the investigation, if the Prosecutor has determined
that a prips facle case exists for prosscution, he would prapare an indlictment
containlng a concise Btatemeni of the fagts apd the crimer with which the
accused is charged vnder the atatute. The indictment would be transmitted to a
judge of a Trial Chamber, who would review it and decide whether to canfligm or
to diemias tha indictment.

6. If the investigation includes gquesticning of the suspect; then he should
have the right to be aggisted by counael of his own cholee, including the rlght

to have legal agelatance asaigned to him without payment by him in any such case

if he doea not have aufficient means to pay for it. He shall also be entitled
to the necegsary translation into and from a language he gpeaks and understands.

97. Upon confirmation of the indictment, the judge wauld, at the requeet of the

Frogacutor, issue such ordecs and warrantm for tha arrest, detention, surrender
and tranafar of persana, or any other crders as may be nocesgary for the coaduct
aof tha Erial.

S98. The cvorresponding artieles of the statute would read as follows:
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Articls 18
E and preparati of jindjcoctment
1- The Propecutor shall initiate investigations ex officic or an the

basie of infarmatien obtained from any oource, particularly from
Govarnmanta, United Hatlions argand, intargovernmental and non-governmental
organtzatione. The Propecutor shall assese the lnformation recalved or
obtalned and decide whether there ig sufficlent bapie to praceed.

2, The Prosecytor shall have the powar to guestion puspects, wictlms
and witneBgea, to collect evidence and o conduct on-aite investigations.
In car¥ying out these tapka the Propecutor mey, a¢ appropriate, ssek the
asgistance of the State authorities concerned.

3. If gquestionesd, the suapect shall ke entitled to be apsisted by
coungel of hia own cheice, incloding the right o have legal assistance
avgigned to him without payment by him in any such case if he does not hava
sufficisant meana to pay for it, ag well as to pecessary translation into
and from a language he apmakE and underetands.

1. Upon a determination that a prima facie case exigtsa, the
Propecutor ghall prepare an indictment contalning a conclae statament of
the facts and the crime or crimee with which the accused fig charged under
the Statuta. The indictment shil! be tranemitted to a tudge of the Trial
Chamber .

Article ]9

Heview of the indictment

1. The judge of the Trial Chamber to whom the Lndictment haa heen
tranamitted shall review it. If aatiefied that a prima facio case has been
eatablisahed by the Prosagutor, he shall confirm the indictment. If not 8o
gpatisfied, the indictmant shall be dismissed.

2. Upon confirmation of an indictment, the judge may, at the regquest
of the Fraosecutor, iasums Buch orderpg and warrante for the arregt,
detenticn, surrendar or trangfer of persong, and any other orders as may be
requirsd for the conduct of the trial.

¥. TRIAL AND POST-TRIAL PROCEEDINGS

A ocmnencament An ofdget o poepdings

The Trial Chambera should engure that a trial is fair and expediticus and

that proceedings aze conducted in accordance with the rules of procedure and
evidence and with full respect for the righta of tha accused. The Trial Chambker
ahould also provide appropriate protection for victims and witnessem during the
proceedingg .

Foas
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100. A person sgainst whom ap indictment hag been confirmed would, phoagant £
an order or a warrant of the International Tribunxl, be informed of the contente
of the indictment and taken into ceetody.

101. A trial should not commence until the accused ia physically present before
the International Tribunal. Tharw is 2 widespraead perception that trisle

in ghoentja should pnot be provided for in the atatuts as this would not be
conpioteant with article 14 of the Intgrnational CQoverxnt on Civil and Folitical
Righta, 10/ which providaes that the accussed ahall be entitled to be tried in bis
FLESEnce.

102, The pereon ageainst whom &n indictmant has beepn confirmad would be
tranaferred to the aeet of the Internatiopnal Tribupal and brought hefcocce a Trial
Chamber without undue delay and formally charged. The Trial Chamber would read
the indictment, satiefy iteelf that the rights of the accused are respacted,
confirm that the accusaed yndergstarda the indictmeant, and inatruct the accused to
enter & plea, After the plea has been enterad, the Trial Chamber would set the
date for trial.

103. The hearings should be held in peblic unless the Trial Chamber decides
octherwise in accordance with its rules of procedure and evidence.

194. After hearing the submiassions of the partiee and examining the witnesses
and evidence presented to it, the Trial Chamber would cloge the hearing and

retire for private deliberations.

105. The corveaponding article of the atatvte would read:

ticle 2
Ci cement conduet of i
1. The Trial Chambers shall esnsure that a trial ia Feir and

expeditious and that proceedingm are copducted in zecordance with the rulas
of procesdure end evidange, with fyll regpect for the rights of the accused
and due regard for the protection of vistime and witnasees.

2. A peraon againet whom an indictment has been confirmed shall,
pursyant to &n order or an arrest warcant of the International Tribunal, be
taken int<e cuptody, immedtately informs3 of the chargeas against nlem and
tranafarred to the Interrnational Fribunal.

3. The Trial Chamber shall read the fndliectment, satlsfy itaelf that
the righta of the accyped are respected, confirm that the accused
uonderstands the indictment, and instruct the avcueed to enter & plea. The
Trial Chamber shall then zet the date for trial.

4. The h2arings snxll be poblic ynleas the Trial Chamber decidaa to
cloae the proceedings in mocprdance with its rules of proceduers and
evidence.

Foen
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B. R 2] e Focudsd
186, It ig axiomatic that tha International Tribunal must fully respecht
internationall)y recognized standarde regarding the righta of the accused at ail
grtages of ita proceedings. In the view of the Setretary-General, such
intarnationally racognized standards are, in particular, contained in artigle i4
of the International Covenant on Clvil apd Political Righta. 18/

107, The ¢orresponding arkticle of the statute would read as follows!

Article 21
jahts _of the accuagd

1. All persons shall ke egqual before the Internaticonal Tribunal.

2, In the determination of charges againet him, the accused ahail be
gntitled ro a fair and pubiic hearing, subject to article 22 of the
Etatuta.

3. The accunaed shall be presumed innocent untii proved guilky
gccording fo the provigions of tha presant Statute.

4.- In the determination of any charge againet the acoused pyrapant
to the present Statute, the accuesad shall be sptlitled to the following
mipdimum guarantees, in full eguality:

fa} to be informed promptly and in detail in a language which he
understands of the nature eénd ecause of the charge against hilm;

{b) Eo hava adeguate time and Facilities for the preparation of his
defance and to comuunicate with couneel ©f his own chooaing:

{e) *o bo tried without undus delay;

{d} to be tried in his presence, and to defend himself in perscn or
through legel assistance of hie own chooeing; to be informad, if he doas
et hava legal assistance, of this right; and to have legal agsistance
agaigned L& him, in any caese where the interests of justice go require, End
without payment by him in any auch case 1f he doee ncot have sufficient
meane to pay for it;

(€) to sxamine, or have examined, the witneases &gainat him and to
ohtain the attendance and axamination of witneseee on hig behalf under the
aame conditiona asa witpegaep against him;

{f} to have the frea ageistgnce of an interprater if he cannot
uvnderstand or apezk the language weed in the International Tribonalj;

{g] not to be compellad Lo cestify egainet himeelf or to confess
guiit.

oo
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[+ rotection af yickima and wiktneases

108, In the light of the particular nature of the crimes committed in the former
Yugoslavia, it will be neceseary for the Internatienal Tribunal to ensure the
protection of victims and witnedses. Necessary protection measures should
therefore be provided ln the rules of procedure and evidance for victims and
witnesees, eppecially in cases of rape or sexual asgault. BSuch measurea should
includa, bot ahould not be limited to the conduct of in _cemers proceedings, and
the protection of the victim s identity.

109, The correspcnding article of the statute would rexd ae follows:

hrticle 22

Protection of vigtime and witneages

Tha Internationel Tribunal shell provide in it rales of procedursa and
evidence for the protecticn of victims end witnesses, Such protection
meagures ahall inciude, but phall not be limited to, the conduct of
in camera proceedings and the protection of the victim's identity,

o, J men ot 1ties

1iG. The Triz] chambhere would have the power to pronouncse jutdgements and impoae
santencan and penaltiea on persong convicted of perigua violationa of
internaticonal humanitarian law., A judgement would be rendered by a majority of
the judgea of the Chamber and delivered in public, It should be written and
accompanied by a reaesoned opinlon. Separate or dipsenting opinions should he
permitted.

11i. The penalty to be impoped on a convisted perecn would be limited ko
imprisonment. In determinling the term of imprisonment, the Trial Chamkers
should have recourse to the general practice of prison sentenced applicable in
the courts of the former Yugoslavia.

112. The International Tribunal should pot ke empowered to impose the death
penalty.

113. In imposing sentences, the Trial Chambers should take into account auch
factora ae the grevity of the offence and the individual circumstances of the
convicted parzon.

114, Ik additlon kLo imprisonmant, property and proceeda acguired by eriminal
condugt should be confiscated and returnad to thelr rightfol ownere. Thig would
ineclude the return of property wrongfully azguirved by means of deress. In thia
conttection the Secretary-Ganeral racalls that in resslotion 779 {1992) ofF

& Octabar 1992, the Security Cowncil endorsed the principle that all statements
or commitmeants made endar duress, particularly thoee relating to land &nd
property, are wholly null znd void.
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115, The corresponding articles of the atatute would read as followa:

Articie 23

Judgement

1. The Trial Chambers shall pronounce judgements and impoae
sentences and penalties on persons cohvirted of serions viclatlons of
intarnational humanitarian law.

2. The judgement sghall be rendered by & majority of the judges of
the Trial chamber, and shall ke delivered by the Triazl Chamber in public.
It ghall ke accompanied by & reasoned apinion in writing, to which separate
or dissenting opintons may be appendsd.

I. The psnalty imposed by the Trial Chamber shall e limited to
imprigonment. In determining the terms of imprlsonment, the Trial Chambers
ehall have recourse to the general practice regatding prison sentences in
the courts of the former Yugoslavia.

2. In imposing the santences, the Trial Chambers should take into
agoount such factors as the gravity of the ¢ffence and the individugl
gircumatances of the convicted person.

3. In adéition to impriscnment, the Trizl Chambers may order the

raturn of any property and proceseds acquired by criminal conduct, inoluding
by means of duress, to their rigatful owners,

E. hppellsts and review procgedinge

116. Tha Epcretary-Senaerzl is of Ehe view that the right of eppeal should be
provided for onder the Etatute. Such a right ia a fundemental slement of
individeal] civil and political rights and hap, jnter aliaz, been ifncorporated in
the Internatiopal Covenant on Civil 2ad Peolitical Rights. For thia reason, the
Serretary-Ganeral hie proposed that there should be an Appaals Chamber.

117. The right of appeal should be exercisable on Ewe grounds=: an ercor on a
gquastion of law lnvalidating the decigien or, an srrer of fact which hae
occasloned a migcarrliage of justios. The Prosecutor should aleo e entitled Eo
ipitiate appez) proceedings on the same grounds.

1168. The judgement of the Appeals Chamber affirming. reversing or revieing the
judgenent of the Trial Chamber would be final. It would be delivered by the
Appesls Chamber in public and be accompanied by a reasonsd opinion to which
faparate op dissenting opiniona may be appended.
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119, Where a new fact has come to light which was not known at the time of the
proceeiings before the Trial Chambera or the Appeale Chamber, and which could
have been a decleive factor in reaching the decision, the convicted person or
the Prosacator ahguld be acthorized to submit te the Internaticnal Tribunal an
application for review of the judgement.

120. The corresponding articles of the ztatute weuld read 3s followsas

Article 3J5
Appellate proceedipgs

1. The Appeala Chamber ahall hear appealse from pergone convicted by
the Trial Chambers or from the Prosecutor on the following grounds:

{a) &n arror en & guestion of law invalidating the decision; or
{b) an error of fact which haa oocaBianed a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse gr gaviee the decislons
taken by the Trial Chambers.

Artigle J6
Review proceedings

Whare a new fact has peen diacovered which was not known at the time
of the proceedings khefare the Trial! Chambers or the Appeals Chamber and
which ecould have bean a decimiva factor in reaching the decieion. the
convickced pereon or the Propecutor may submit to the Internaticomal Tribunal
an application for review of the judgement,

F. Enfprcement of sgntencesd

127. The Secratary-Generzl ig of the view that, given the pature of the crimes
in guesticn and the ipternational character of the tpibynal, the enforcemant of
aentences should take place outslide the territory of the formey Yugoslawvia,
States should be sncouwraged to daclare their readinese to carry out the
enforcement of priacn eentences ln accordance with their domearic laws and
progedurea, under the supervision of the Internakional Tribunal.

122, The Security Counclil would make appropriste arrangements to obtain from
ftatesd an indiecation of thelr willingness to accept convicted parsons. Thie
information would be communicated to the Registrar, who would prepare a lisk of
States in which the enfarcement of eentences would be carried out.

123, The accuzed would ba eligible for pardon or computabion of eaentence in
avcordance with the laws of the Stats in which mentence is served. In such an
event, tha State concerned would notify the International Tribunal, which would
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decide the matter in accordence with the interegte of justice and the ganeral
Principlea of law.

12¢., The corresponding article of the statute woyuld read asg follows:

brticle 27
Enfa ment of se B

Imprisonment shall be served in & State degignatad by the
Interpational Tribunal from a list of &tactes which have indicated to the
Security Council! thair willingnegr to acceapt copvicted persons. Such
imprigonment Ahall be in atcordance wlth the applicable law af tha 5Statea
coneerned, sabject to the supervislon of the Internaticnal Tribunal.

Arricle 28
op o ati aeftanc

If, pursuant to the applicahle law of the State in which the convleted
perecon la impripensd, he or she is esligible for pardeon or commutation of
santence, the State concerned shall notify the International Tribunal
accordingly. The Freefdent of the Internaticna) Tribunal, in con=sgltation
with the judges, shall decide the matter on the basie of the interssts of
justice and the general principles of law.

VI. OCOCPERATION AND JUDICIAL ASSISTANCE

125, Aw pointed ocut in paragraph 23 above, the establishment of the
International Tribunal on the bagis of & Chapter VII daciesion ¢reates a binding
obligation on all states to take whatever steps are reguired to implement the
decigion. In practical terma, thip means that all States would be under an
ohligation to cooperate with the International Tribunal and to aasist it in all
atages of the proceedinge to spaure compliance with requesta for asslstance in
the gatharing of evidance, hearing of witnesses, euspects and experts,
identification and location of parscona and the service of documenta. Effect
ahall algo ke given to ordars {ssmued by the Trial Chamberr, such as warranta of
arrast, gearch warrante, warrante for surrendar or tranefer <of pereons, and any
cther orders neceesary for the conduct of the trial.

126, In thias copnecticn, an order by a Trial Charmbar for the gurrander or
tranefer of persone to the cuatedy of the Internationzl Tribunal shall ba
congtderad to be the applivaticn of an enforcement meagure under Chapiey YIT of
the Charter of the United Nationse-

127, The corresponding artiele of the etatute would read as followas

Fein
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Article 20
Cooperatio judicia ajatance
i. States ghall cuoparate with the International Trikunal in the

investigation and proascution of parsena accugad of committing aerious
violaticne of international humanitarign law.

2. Statea shall comply without undue delay with any reaguest for
agaistanoee or an order idgsusd by a Trial Chamber, including, bet not
limited to:

{a) the identifjcatiaon apd location of pergons;

(&) the taking of testimony and the productiom of evidencoe;

fcy tha service af dooumenta:

{d) the arreat or datention of persons;

{a) the serrender or the transfer of the accused to the Internatlonal
Yribunal.

VII, GENERAL PROVISIONS

A. he atatgy ivi an mmunitie t Eio

128. The Conventien on the Frivileges and Immunitisze of the United Hatione of
13 February 1946 would apply to the Interpational Tribunal, the judgem, the
Proeacutor and his staff, and the Regietrar and his staff. The judges, the
Frogecutcr, and the Regliatrar would bhe granted the privileges and immunitiea,
exempt iohs and facllities accorded to dipleomatic envoys in accordance with
internaticnal law. The ataff of the Prosecutor and the Regletray would enjay
the privilegas and immunities of cfficiela of the United Nations within the
meaning of articles V¥V and VII of the Convention.

129. Gther pergons, including the accused, required at the eeat of the
Internaticnal Trikunal would be ascorded puch treatment aAs is negdsfagary for the
proper functioning of the International Tribuonal.

130. The corresponding article of the atatute would read:

Article J0

The_status, privileges and immunitige of the
International Tribunal

1. The Conventlion on the Frivileges and Immenities of the United
Nationa of 13 February 1946 ahall #pply to the Intecnaticonal Tribunal, the
judges, the Progsecutor and his staff, and the Reglietrar and hie staff,
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2. The judges, the Prosecutor and the Registrar ahall enjoy Ehe
privileges and immunities, exemptions ang facilitiap accorded to diplumatic
envoya, in accordance with international law.

3. Tha ntaff of the Prosecetor and of the Megietrar shall enjoy the
privileges and immgnities accorded to officlala of the United MNaticno undec
articlea V and VII of the Jonvention refarred to in paragraph 1 of this
article.

4. Cther peracna, tnoluding the accused, required at the eeat of the
International Tribunal shall! be accorded such tresxtmant as ie necessary for
the proper functioning of the Internaticpal Tribunal.

B. = of = ernatjonal Tribunal

121, While it will ke for the Security Council to deterzmine the location of the
seat of the International Tribunal, in the view of the Secratary-General, there
are® a number of slsmentary consideratiops of juatice and fairness, as well as
admlnistrativea afficlency and egonamy which ahould ke taken into adcount. Ag a
mattar of justice and fairpess, it would nob be appropriate for the
Internaticonal Tribunal to have ites eeat In the territery of the formar
Yugoslavia or in &ny State naighboering upon tha formdr Yugoalavia. For reasons
of adminietrative afficiency and economy, it woeld be dewirable to establieh the
seat of the International Tribunal! at a Buropean lecstion ln which the United
Waticne already has an important presence. The btwo locations which fulfi] these
regquirements are Geneva and The Hague, Provided that the necegsary arrangemants
can ba made with the host country, the Secretary-General believes that the seat
of the International Tribwnal ashould be &t Tha Hague.

132. The ¢orresponding article of the statute would read:

Artiels 33
[X1] il ternationa ibtnal

The International Tribunzl sehall have its s2at at Fhe Hajue.

¢. Financial grrangements

133. The expenses of the Internaticonal Tribunzl should be borne by the regular
budget of the United ¥ationa in accordance with Article 17 of khe Chatter of the

United ¥ations.

134. The corresponding article of the atatute would reads
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Artjcle 32
e of the Int aticnxl ibungai
The expenses of the International Tribunal ashall ba borne by tha
ragular budget af the Unitéad MNaticns in accordence with Article 17 of the
Charter of tha United Hations.
D. Horking lanquageg
13E. The working languagee of the Tribuenzl should be English and Franch.

13%. The corresponding article of the statuta would read ae follows:

Article 33
Working languages

The working languages of the International Tribunal shall be English
and French.

E. Annoual report

137. The Internatiopal Tribopnal should pubmit an annues) report on ita activities
to the Security Council and the General Assambly.

138. The corresponding article of the statute would read:

Article 34
nnukl re *
The Pregident of the Internatjonal Tribuenal shall submit an annual

raport of the Internatiopnal Tribunal te the Security Council apd to the
Ganeral Agsembly.
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Notesn

1S Qrn 1% April 1993, the Secretary-Genspal sddreseed a letter to the
Presjdent of the Security Council informing him that the report would be made
available to the Szcurity Council no later than & May 1993,

2/ The 1953 commnittee on International Criminal Jurisdiction was
established by General Aszembly resclution 627 (VII) of 5 December 1953,

af Convention for the Amelicmration of the Condition of the Wounded and
Sigk in Armed Forcea in the Flald of 12 Roguat 1949, Convention for the
Amelioration of the Condition af the Wounded, Sick and Shipwrecked Mempers of
krmad Forces at Sea of 12 huguet 1949, Convention relative to the Treatment of
Prisonera of War of 12 Auguet 1949, tonvention relative to the Protection of
Civilian Pergong in Time of War of 12 Bugust 1549 {United Hationse, Tregty
Series, wol. 75, No, 970-973;.

a4 Carnegie Endowment for Intecnational FPeace, The Hague Conygntions and
Declazatjiogne of 1899 and 1907 (Mew Yark, Oxford University Presa. 1915), p- 100,

5/ United Matione, Treaty Series, wol. 78, No. 1021.

&f The Agreement for the Prosescution and Punisbhment of the Major War
Criminale of the Eurcpear Axis, eigned at Londen on B Ruguet 1945 (United
Hatione, Treaty Series, wol, B2, Ho, 251); eee also Judgement of the
Internaticnal Military Tribunal for the Prossacution and Punishment of the Hajor
War Criminals of the European Axiz {United Statae Government Printing OLfice,
Mazl Conspiracy and Agqqression, Opinjopn and Judgement) and Seneral Assemoly
resolution 95 (I} of 11 December 1946 on the Afflrmation of the Principles of
International Law Recognized by the Charter of the Nirnkerg Tribunal.

3/ Reservationa £o the Convention on the Preventicn and FPunishmant of tha
Crime of Genocide: Advisory opinion of 28 May 195), Integrnaticnal opurt of
Justice Reports, 18831, p. 23.

af Official Gazette of the Coptrol Council for Germany, No. 3 . 22,

Military Government Gazekte, Germatly, British fone of Congrol, No. 5, p. 46,
Journal Officiel du Commandement go Chef Francais en Allemagne, Mo, 12 of

11 Januwary 1546,

af In this context, it is to be noted that the Intearnational Court aof
Juatice hag racpgnized that the prohibitions contained in Sommen article 3 of
tha 194% geneva Conventions are baped on "elementary conplderations of humanity”
and cannct be breached in an armed ceonflict, redardlese of whether it is
international! or internal in character. Cape sona h litary apd

Paramilitary Aotiwvities in and angainst Nicaragua (Micaragua v, United Skatem gf
Mnerical, Jodgemapt of 27 June 1986: T.C.J. Heports 1986, p. 114.

10/ United Matiocns, Treaty Sepiecs, val. 999, No, 14668, p. 171 and
val. 10587, p. 407 (procee-verpal of rectification of avkhentic Spanish text).
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Annex

Gtatute of the International Tribunal

Having been establighed by the Security Touncil acting under Chapker VII of
the Charter of rie United hWationa, the International Tribunal for the
Proaegcytion of Persona RBesponsible for Serious Vielatione of International
Bumanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
{hereinafier referred to as "the Internatisnal Tyibwnal™) shall function in
accardance with the provisions of the prepant Statute.

Article_ 1

Crnpetence of the ITaternationgl Tesbunal

The International Tribunal shall have the power to prosecuta preraons
reaponaible for seriouw vialatione of international humanitarzian law committed
in the territary of the former Yugoslavia sinee 1991 in accordance with the
provigionas of the present Statuote.

icle

Grave breaches of the Genews Conventions of 1949

The Internaticnal Tribuenal shail have the power to prosecute personsg
committing or ordering to be comuitted grave breaches of the Geneva Conventions
of 12 August 1949, namely the following acts againet persons gr propecty
protectad ender the provieions of the relevant Geneva Convenkion:

fay wilful killing;

(b torture or inhumen treatment, including biological expariments)

{c) wilfully causing great suffering or serivus injury to body ar health;

[d} extensive destructipn and appropriation of property, not justified by
military neceasity and cargied out unlawfully and wantonly;:

{e} wompelling a prisoner of war or a civilian to serve in the forces of &
hostile power;

{£Y wWilfully depriving a prigsoner of war or a civilian of the rights of
fair and regelar trial;

{g) unlawfui deportation or transfer or unlawful coniinement of a
civilign;

th) Eaking civilians aa hostages.



I'T-04-82-A

525704
English
Page 37

Article 32

Violatione of the lawe or custome of war

The International Tribunal ghall have the powar b0 progecuts persons
violating Lhe laws or customs of war. Such violations shall include, but not be
limited to:

fa} employment of poisonous weapons or other weapons calculated Lo cause
unnecespary suffering;

(k)] wanton deptruction of cities, towns pr willagee, or devastation not
Justified by military neceesity;

{c} attack, or bombardment, by whatever means, @¢f undaefonded towna,
villages, dwellinga, or buildinga;

fd} seignre of, destruction or wilful damage done teo institotiona
dedicated to religion, charity and education, the erta and seiences, historic

monpumente and worke of art and eoience;

(e} plunder of public or private property.

Article 4§
Genecids
1. The Internationazl Tribunal shall have the power to profeculf persons
committing genocide as defined in paragraph 2 of this article or of committing

eny of the other acts spumerated in paragraph 3 of thig article.

2. Genocide means any of the follewing acte committed with intent to
destroy, in whole or in part, & national, ethmnical, racizl or religious group,
A guchs

{a) killing membera of the group;

(b} causipg eerjioua bodily or mental harm to members of the group;

fc} deliberstely inflicting on the group coanditiona of life calowlated to
bring about ita phyaircal deestruction Iin wheole or in part;

{d) imposing meagures intended to pravent births within the groun;
{e) forcibly transferging children of the grouwp to anvther group.
k8 The following acts shzall e punienable:

g} genocide)

(b} ¢omepiracy to commlt genocide;
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(e} <direct and public incitement ko commit genocide;
{d] attempt to commit genocide;

{e} rcomplicity in genocide,

AmeE ingt i

The International Tribunal shall have bhe power to prosecute parscns
responaible for the following crimes when committed in armed ronflict, whether
international or interpal in character, and directed againet any civilian
popuaiation:

{&2) mucder;

{b} extermination;

{C} enslavement;

{d} deportation;

(&) Iimprisconment;

{f) torture;

{g} rape;

fh) pereecukiona an political, racizl and religicwe grounde;

{1y other inhumane acts.

Article &

rarsongl jurigdickion

The International Tribunal shall heve ;urisdiction over natural perscona
pursuant tc the provisione of the present Statute,

Article 7

L] o] Al rem ihilit

1., A person who planned, instigated, ordered, commitied or otherwiee
ajded and ahettad in the planning, preparation or execution of a crime refarred
to in articlea 2 to 5 of the presant Statute, ghall ba individually raeponsible
for tha srime,
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2, The official paaition of any accused person, whether as PBead of State
Or Government or &3 a responeible Government official, shall not relieve such
pergon of criminal responeibility nor mitigate punishment.

3, The fact that any of the acta referred ba in artlcles 2 to b of the
presant Statute was committed by a subordinate does not relieve his Buperior of
eriminal responaibility Lif he knew or had reason to know that the subordinate
wag about to commit such acts or had done ao and the suparicr failed to take the
necessary and reavonable meapures to prevent such acts or to punish the
PErpetrators theresof.

4. The fact that an accoesed person acted pursuant to an order @of &
Gavarnment or of a auperior shall not relieve him of criminal responsibility,
but may be conmidered in mitigation of punishment if the International Tribunal
determines that justica Bo reguirea.

lEtiELE g
agr i snd taempor igdiction

The territorial juriadiction of the International Tribunal shall extend to
the territory of the former Soclaliat Pederal Republic of Yugoslavia, including
ite land purface, airepace apnd territorial waters., The temporal juriediction
of the Internacjisnal Tribunal shall extend to & paricd beginning on
I Januarcy 1951,

Article 9

Concurrcent 3 i jotion

1. The International Tribunal and mational courte shall have concurrent
jurisdiction to prosecute pergeng for serious viglations of intarnational
humanftarian law committmd in the territory of the former Yugoslavia since
1 January 1251.

2. The International Tribuenal shall have primacy over naticnal courts.
At any stage of the procedurs, the International Tribunal may formally request
naticnal courta to defer to the competence of the International Tribunal in
accordance with the preeent 5tatute and the Rules of Procedure and Evidence aof
tha International Tribunal.

Bpti u]

Hon=big-in-idem

1. No peracn =hall be tried bafore a paticnal court for actes conetituting
garioue vicolations of international humanitarian law under the present Stmtute,
for which he or she has already been tried by the International Tribunal.

||F--|+
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2. A persmon who has beepn tried by a natiopal court for acte conetikbuting
aericus violationa of iptarnational humanitarian law may be subgeguently tried
by the International Tribunal only ifs

{a; the agt for which he or ghe wae tried was characterized as an ordinary
crime; or

(b} the national court processiings were not impartial or independent, were
designed to shield the aceuwsed from international criminal pespanajbility, or
the case was not diligently prosecuted.

N In conadidering the penalty to be impesed on a persen gonvicted of a
zrime uwnder the prepant Statyte, the Interpational Tribunal shall take inte
acoount the extent ko which any penalty impomed by & national court on the same
person for the game act has slready been sercved.

Apticle 11
Organization gf the Interpational Tribunal

The Internaticnal Tribunal shall oconaiat of the following organs:
(a) The Chambers, cooprieing two Trial Chambers and an Appeals Chamber;
(k] The Proeecutor, and

{c] A Registry, gervicing both the Chambare and the Prosecutar.

Article 12

Coqppriticon of the Chambere

The Chambera szhall be compoeed of eleven independent judges, no two of whom
may ke natipnals ¢f the samea State, who zhall serive as follows:

{a) Three judgesa phall serve in each of the Trial Chambers;

(k) Five judges shall eerve in the Appeals Chamber,

Artigle 13
alificatio d ion of
1, The judges shall be pereong of high moral character, impartiality and

integrity who poseese the gualifirations regquired in their respective countries
for appeintment t& tha highest judicial officea. 1In the overall composition of
the Chambers due account shall be taken of the expecience of the judges Ln
criminal law, intertational law, including intearmational humanitarian law and
human righte law,

‘F"li-
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2. The judges of the International Tribunxzl shall ke alected by the
General hssembly from a list submitted by the Security Ceuncil, in the following
manner t

{4} Tha Secretary-General phall invite nominationa for judges of the
International Tribunal from States Membere of the United Mationa and non-memnber
Statae malntaining permanent obBerver misgione at United Hations Headguarters;

(b} Within gixty daym of the date of the ipvitaztien of the Secretary-
General, ®ach State may nomlnate up o two candidates meeting the gualificaticons
get out in paragraph 1 above, no two of whom ahall be of the same nmationality;

{¢)] The Secretary-General shall forward the nominaticons recelved to the
Sacurity Council. From the nominations received the Security Council shall
evtakliah a liet of not less than tweniy-two and not mere than thirty-three
candidates, taking dua sccount of the adeguate represantatlon of the principal
lagal systemm of tha world;

{d] The President of the Secority Council shall tranemit the list of
candidates tc the President of the General Asssmbly. From that liat the Genezal
Aaganbly shall elect the eleven judges of the International Tribunal. The
candidates who receive an sbsolute majority of the votss of the Statea Members
of the United Hations and aof the non-Member States maintainiag permanent
ochasrver miestions at United Rationa Headgeartare, shzll ne declared elected.
Bhonid two candidabtes of the game pationality obtain the required majority vote,
the one who received the higher number of vobtes shall ba ooneidered elected,

3. In the avent of a vacancy in the Chambers, after consultation with the
Presidents of the Security Council and of the deneral Aesembly, the Secretary-
General shall appeint a person meeting the gualificationa of paragraph 1 above,
for the remainder of the term of office concerned.

4. The judges shall be slected for a term of four yeara. The terme and
conditions of aervice ghall pe thase of the judgesa of the Interanationel Court of
Justice. They ahall he eligible for re-algction.

hrtjicle
office Brrd g aof the C b1
1. The judges of the Internaticnal Tribunal! shall elect a President.
2, The Prasident of the Internaticnal Tribunal shall be a member of the

Rppeals Chamber and shall preeide over lte procesdings.

3. After consultation with the judges of the Internatiopal Trikenal, the
President ahall aegign the judges to the Appeals Chamber and to the Trial
chambera. A judge shall serve only in the Chambay to which he or she wasg
asaigned.

4, The judger of each Trial chamber ghall elect a3 Prasiding Judge, wha
ghall condect all of the proceegdings of the Trial Chamber as a whels.

Forn
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Srticle 15
Bules of procsdure and syidence

The judges of the Internaticnal Tribunal shall adopt rules of procedure and
evidence for the conduct of the pre-trial phase of the proceedinga, trlals and
appeale, bhe adpolasicon of evidence, the protectlon of victime and witnesses and
cther appropriate matters.

article 16
I t!B Prog3gcltor

1. The Prosecutar ahall be responsible for the investigation and
prosecution of persons regponsible for Berioup vislationa of international
hawmanitarian law committed in the territery of the former Yugoslavia since
1 January 1991,

2. The Prosecutor shall act independently as a separate crgan of the
Internaticonal Tribunal. He or =she shall not seek ©r recelve instructions from
any Government or fzom any sther source.

a. The Offica of the Presecukor shall ke composed of a Prosecutor and
guch other gualified staff aa may be regulired.

q. The Prosecutor shall be appeinted hy the Security Council on
nomination by the Secretary-General. He or she shall he of high moral character
and possege the higheet level of competence and experience in the conduck of
investigations and prosecurions of oriminal pases. The Frosegutor shall sarve
for a four-year term and be eligible for reappointment. The terms and
conditions of asrvice of the Progecutor eghall be those of an Under-Secretary-
General of the United KRationsa.

S, The staff of the Office of the Prosecutor shall bhe appointed by the
Secretary-Genaeral on the recommendation of the Prosecutor,

Arficle 17

The Registry

X The Reglistry shall ke regsponsible for the administration and serviecing
of the Internatjiocnal Tribunal.

2. The Registry shall consigt of a Registrar and such obher staff ag may
be requirced,

3. The Registrar ghall ke appointed hy the Secretary-General aftey
congultation with the Pregident af the Intarnatisopal Tribural. He or ghe ahall
serve for a four—year term and bo eligible for reappointment. The tercma and
conditiona of service of the Registrar shall be thoee of an Asseistant Secretary-—
cenerel of the United Natians,
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4. The staff af the Registry shall be appointed by the Secretary-General
an the recommendaticon of the Regletrar.

Artircla 18

Investigation and preparation of indictment

1. The Prose¢utor shall initiate investigations ex-officic or on the
bapis of information obtained from any source, particularly fram Goveraments,
United Natlona organs, intergovernmental and non—governmental organlzationa.
The Prosecutor shall aasess the information received or obtained and decide
whether there is Bufficient bagls to proceed.

2. The Progepoutor shall have the power to gquestion suepects, victims and
witneases, to collect evidence and to conduckt on-gite investigations. In
carrying ocut these taske, the Prosecutor may, as appropriate, sesk the
ageigtance of the State authorities concerned.

3. 1f guesticned, the suspest shall be entitled to be assisted by counsel
of his own choifce, incleding the right to have legal asgigtance assigned to him
without payment by him in any such case if he does not have aufficient means to
pay for it, as well as to necessary transelation inte and from a language he

spaaks and underatands.

4. Upon a determination that a prima facie case exists, the Frosecutor
shall prepare an lndictient containipg a conclse stetement of the facts and the
czime or c¢rimes with which the accumed is charged under the Statute. The
indictment shall he tranemitted to a judge of the Trial Chamber.

i 19
Res af the Ltment

1. The judge of the Trial Chamber to whom the indictment has heen
tranemitted phall review it. If satipfised that a prima facie tase hasa been
eatablished by the Prosecutor, he shall confirm the indictment. Tf not so
gatiefied, the indictmept mshall he dismiased,

2. Upcn confirmetion of an indictment, the Jjudge may, at the regqueat of
the Prosacutor, L8sue such orders and warrante for the arrest, detention,
surrender or tranefer of perecna, and any cbher orders as may khe reguired fap
the conduct of the trial.
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Article 2
T . ot trial mcemd i nge
1. The Trial Chambers zhall ensure that a trial is fair and expeditious

and that proceedingo dre conducted in ascordance with the rulee of pracedure and
avidence, with full respect for the rights of the accused and due regard for the
protection of victime and witnegsan.

2. A person against whoem an lndictment has heen confirmed shall, pursaant
te an order or An arrest warrant of the Intermational Tribpnal, be taken Lnto
custody, immediately informed of the charges againBt him and tranaferred to tha
International Tribunal.

3. The Trial! cChamber shall pead the indictment, satisfy iteslf that the
rights of tha acruaed are respected, confirm that the accueed understands the
fndigtment, and ingtruct the accused to enter a plma. The Trial Chamber ehall
then et the date for trial.

4. The hearings shall be public unlees the Trial Chamber dacides te cloae
the proceadings ln accordance with ita rules of procedure and evidence.

e

ny
Ri £ of the accuged
1. All perecns shall ba agual before the International Tribunal.

2. In the determinaticn of charges agalnet him, the accused phall ba
entitled to a fair and public hearing, subject to article 22 of the Statute,

3. The accused shall be presumed lnnccent ewntil proved guilty acoarding
to the provision® of the present Statute.

4. In the determination of any charge against the accused pursuant to the
present Statute, the zccuaed shall be entitled to the follewing minimum
guaranteed, in full sguality:

(a) t< be informed promptly and in detall in a language which he
undergstanda of the nature and cauas of the charge againat him;

(b} t% have adequate time and facilitise for the preparatjon of his
defence and to communicate with counael of hia own chooaling)

(o} to be tried without undue delay;

(¢} to ba tried in hls presence, and to defend himself in person or
through legal assistance of hia own choosing; to e informed, Lf he does not
have legal aeaistance, of thia right; and to have legal assistance assigned to
him, in any case where the intereatd of justice 8o regquire, and wlthout payment
kY him in any auch case Lf he dosa not have eufflicient meane to pay for it;

fons
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{a} to examine, or have examined, the witnesses agalnet him and to obtain
the attendance and =xamination of withnesses on hia behalf undar the eame
conditiony as wiktnesses againet him;

(£} +to have the free aasistance of an interpreter if he cannot underatand
or apaak the language uged in the International Triburnal;

(gt not to b2 compelled to testify againet himeelf or to confess quilt.

Article 22

Frotegtion of victims and witnesses

The International Tribanal shall provide in ite rules of procadure and
evidance for the protection of victilms &nd witneases. Soch protection measures
shall include, but shall not ke limitad to, the conduct of lp camera proceadings
and the protection of the victim's identity.

Article 23
Judgement

1. The Trial Chambers shall pronounce judgements and impose pentencen and
penalties on peraone convicted of pericua violatisns of internatiocnal
humanitarian law.

2. The indgemant ghall be rendered by a majority of the judges of the
Trial Chamber, and shall be delivered by the Trial Chamber in pubklic. It ohall
be accompanled by a reascned cpinion in writing; to which separata or digssnting
opinions may be appended.

hroicle 24
Penaltias

1. The penalty imposed by tha Trlal Chamberx shall be limited to
imprigonment. In determining the terme of impriscnmant, the Trial Chambers
ahall have recoursa to the general practice regarding priscn sentences in the
courte of tha {ormar Yugoslzavria,

2. In impoeing the ssntences, the Trial Chambars ahould take into account
such factora as the gravity of the offepnce and the individual circumetances of
tha convicted peraon.

2. In addition to imprimconment, the Trial Chambers may order the cetupn

of any property and proceeds acquired by criminal ecmduct, including by means of
durees, to thelr rightful cwners,

.
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Article 2§
fdppellate proceedipga

t. The Appeals Chamber shall hesr appeale from personE convicted by the
Trial Chamberms or frem the Progecuteor on the following grounds:

{@) an error on a guestion of law invalidating the decisiony ox
{b) &an error of fact which has occasicned a miscarriage of justice,

2. The Appeals Chawmber may affirm, reveran or revise the decisiona taken
by the Trial Chambers,

Articio JB&

Review proceadingg

Whers a new fact has been discovered which was not known at the time of the
proceedinge before the Trial Chambers or the Appeals Chamber and which could
have been a decisive factor in reaching the decioion, the convicted person or
the Prosecutor may eubmit to the International Tribunal an applleation for
review of the jodgement.

Article 27

n o f gentehdcen

Imprisonment shall be oerved in a 5tate designated by the International
Trikunal from a list of 5tates which have lndicated to the Security Couancil
their willingneas to accept convicted peracne. Such imprischment shall be in
accordance with the applicable law of the State conoerned, subject to the
supervision of the International Tribunal.

prticle 23
Bapdon or commutation of sentences

1f, pursuaht %o the applicable law of the State in which the convicead
peracn is imprisoned, he or ahe is eligihle for pardon or commutation of
sentence, the State concerned shall notlfy the Intarnational Tribunal
accordingly. The President of the International Tribunal, in consultation with
the judges. shall decide the matter apn the basla of the interests of jusStire and
the generzl principles of law.
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Article 23
Cooperation and judigimsl asalstance
L. States shall cooperate with the Internaticnal Tribunal in the

investigation and prosscution of parsons accuesed of committing serious
viclationg of international humanitarian Law.

2. Scates mhall comply wikhout undue delay witkh any reguest for
apsistance or an order isayed by a Trial Chamber, including, but not limited tas

(a} the identification and location of persons;

by the taking of testimeny and the producticon of evidence;

(o) tha gervice of doequments;

(4} the arcest or detention of persond;

(2} the eurrender or the transfer of the accused to the Intarnational

Tribunal.

Article 20

The status, privileges and imwunities of the Internaticpsl
Tribunail

i. The Conventicn on the Brivilegea and Immunities of the United Nationa
of 11 February 194§ shall apply to the International Tribesal, the judges, the
Froeecutor and hig staff, and the Regietrar and his staff.

2. The judgea, the Progecutor and the Registrar oshall enjoy the
privileges and immunitiem, exemptione and facilities accorded to diplomatlc
enveye, in accordance with intarnational law.

3. The staff of the Propecutor and of the Registrar shall enjoy the
privilages and immunities accorded to nfficiale of the United Hatlone under
artloles ¥ and VII of the Convention referred to in paragraph 1 of this article,

d. other parsune; incluwding the accused, ragueired at the eeat of the

International Trikunal shall be mccorded such treatment as i8 necespary far the
propar functioning of the International Tribunal.

Article 3]

Sed the _Jnternational il

The International Tribunal shall have its seat at The Hague.

1232
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ic 32
Expenses of nterpnational Tribunal

The expenses of the International Tribunal shall be borne by the regular
budget of the United Nations in accordance with Article 17 of the Chaerter of the

Mnited Ratioms.
Article 33

Working lmngosoges

The working languagea of the Interpational Tribupal shall ba English and
Franch.

Arpticle 34
u re e

The Preaident of the International Tribunal shall submit an annual peport
of the International Tribunal to the Security Comneil and to the Ganeral
hasemb1y.

—————
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Statement by the Presidert of the Security Council

At the 4290th mecting af the Scewrity Council, held an 7 March 2001, in

canncection with the Copngil’s consideration of the itemn entitled “Letter dated 4
March 2040 from the Permanen Representative of the former Yupodlay Rupublic of
Macedonia to the United MNations addrezsed ta e President al the Securily Couneil
(572000917, the President of the Security Cowoncil made the foltowing statcment
ety helalf of the Cauncil:

. UThe Security Councll welcames the parlicipation of the Foreign
Minister of the former Yugoslay Republic of Macedonia in it meeting on 7
March 2001 and carefully lstened to him.

"The Security Coeuncil strongly candeémas recent violence by ethoic
Albanian armed extremisls in the narb of the former Yugoslay Republic of
Macedenia, in particular the killing of three soldiers of the armed forees of the
former Yugoslay Republic of Macedonia in the area of Tabugesei. The Cauneil
regrets that the violence continues and calls Tor an immediate end ta it

“The Security Council expresies (s deep concem at those events, which
constitute a threat to Lhe stability and sceurity not only of the foemer Yugoslay
Republic of Macedania bt alse of the entire region. it calls on all political
Ieaders in the former Yugoslay Republic of Macedenia snd Kosuywa, Federal
Republic of Yeposlavia, who are in 2 position o do st solaie the forces
hehind ke violent incidents and 0 shoulder their respansibiliy for peace and
siability in the region.

“The Jeeurity Coungil underlines the respensibility of the Government of
the former Yegoslay Republic of Macedonia Ior the rule of law in ifs berricory,
It suppuds actions by the Government of the furmer Yugaslav Republis of
Macedonia 1o address the violence with an appropriate level of restraint and to
preserve the political stability of fhe coumtey and foster hermeay between all
ethnic compencits of the populaticn,

“The Seourity Council resalle’the heed ta respect the soversiy iy and
territorial integrity of the former Yoposlav Republic of Macedonia. /In thic
context jL emphasizes that the burder demarcation agreement, signed (b Skapje
on 23 February 2001, and ratified by the Parliament of the facmer Yugaslav
Bepublic of Macedonia on 1 March 2001, must be respeeted by all,

" Feissuud far techniczl reasnns
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"The Security Council welsomes the steps taken by ihe international
security presensce (KVFOR) fo controb the border between Kosova, Federal
Republic of Yegoslavia and the former Yugoslay Republic of Macedonia in
accardance with the military-technical agreement signed in Kumanovo on 9
June 1999 Kt welcomes the angring dialogue between the Government af the
furmer Yugoslay Republic of Macedonia and KFOR on practical steps o
address the immediate secuerity sitvalion and to prevenrt crossing of the bocder
by extremists as well as possible viplabiens of resolution 1160 (E998) of 31
March 1998, It welcames the sfons of all relevant inlernational orpanizations
in caopecation with the Goverament of the former Yweposlay REepublic of
Macedania 10 promote stability and o create condilions for a return of the
inhabitanrs 1o their homes.

“The Secureily Council will vantinug to fallow the develupments on the
ground closely, and requests to be bricfed regularly on the outcome of the
effars referred 10 above,™

1228
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Security Counci|

4288™M & 4280™ Meetings (Night)

SEGURITY COUNCIL, N PRESIDENTIAL STATEMENT, CONDEMNS VIQLENCE BY
ETRNIC
ALBANIAN EXTREMISTS IN FORMER YUGOSLAV REPUBLIC OF MACEDONIA

Foreign Minister of Former Yugoeslav Regublic Briefs Cotngil

The Security Counci this eyaning strongly condamned the recanl viclencs by amed
ethnic Albanian extramists in the north of the former Yugostay Republic of Macedoniz, and in
particttar the killing of three soldiars from that country in the Taznuseva area.

In & presidential statemant read by Council President Volodymyr Yel'chenko (Ukraing),
the Counctl describad the avents a5  threat to the stakility and security not only of the former
Yugosiay Republic of Macedonia, but afso of the region. It called on all paliical leaders inthe
farmer Yugoslav Republic and in Kosovo, Fedarzl Republic of Yugoslaviz, o isclate the forces
bahing all violent incidents gnd shoukder Heir responsitilty for peace and stability in the region.

Thie Council expressed support for actions taken by the Govemment of the former
Yugasiay Republic to adoress the viddenia with an approgriate ievel of restraint, and to presarve
politcal stahiity and fogsbar harmony hetween all ethnic componants of its poputation. Steps
takan by the inkernatonal security presence — KFOR —to conirol the bordar batwaen the |
Kosove region and the former Yugeosiav Republic ware welcomed, as was angoing dizlogue
between KFQR and the former Yugoslav Republic on practical steps to addrass the immediate
sacurity situation and to prevent axtremists from crossing the border.

Priar o the statmmant, in & separste reating, e Council heard a briefing by the
tdinister for Foreign AMfalrs of the former Yugostay Republic of Macedonia, Srgjan Keim, on the
cumrent situation, #nd his Government's response )

He wamed thal the Tahusewvci incident was not only about the village or the former
Yugosiay Republic of Macedonis, bul akout the transformation of the Batkans inlo a peaceiul,
stable, democratic and prosperous Eurepean region. The current situation was a senous lest
Tor the intarnatianal community. In order to ba effective. Security Councll rasclution 1244 {1599
rust be fully implemaented. KFOR must act according o its basic mandate — to pravent
spilover effacts and to secure the northemn barder of the former Yugosiay Republic of
Macedania from the Kosovo side,

He outiined the mzin alements of the Macedonian Govemment's proposed action plan
{o resoive the situstion, including cooperation with KFOR 1o ensure tha full abservance of
Security Council resolution 1244 {192%). Ha sssured the Councit

that his country's peaceful policy and the chilosophy Behind it — basad on inter-ethnic balanee

http/fvrwnw.un. org/News/Pressfdocs/2001 /se 7026 doe hitm 13-Feb-2004




| T-04-82-A 1225

a I e s 1+ i e —— b

SECURITY COUNCIL, TN PRESIDENTIAL STATEMENT, CONDEMNS VIOLE... Page2 of 10

NOOQSG10

amang other grinciples —would conlinue, The fact that Macedonian security frzas had not
intervened in 3 proportional way was net @ matter of political tactics, but one of deepest
convichor.

in the ensuing discussion, Coungil membears unanimausly condamned the vialence

_ perpetrated by othnic Albankn extremiats, affirmed the soversignty and werritgrial integrity of the

fiwmner Yugosiay Republic of Magaedonia, and commended that country's Govemnmant far the
restraiit it had shewn and for its plans to address the situation.

The representative of the Russian Federalion said his country was especially concemed
about new repotts of the coordinated natura of actions by Albanian groups. The Intermational
commynity must draw a iegson from those svents, which arrse a5 a resull of supporting
separatists, who were not interested in dlatogue, but sought o achigve nationaést ends through
forge. Extremists in Kosovo must be disarmed, and KFOR must ciose the torger io prevent the
transfer of weapons from Kosove. The current prablemns were the fruits of aiding and sbetting
the flouting of the arms embargs in Kosove, he stated,

The United Kingdom's representative said the Council welcomed the dialague
between the former Yugoslav Republic of Macedonia, the North Abantic Treaty
Organization {MATS) and KFOR on practical steps to addrass the situzation. Minlster
Kerm's forlhcoming visit to¢ NATO would be important in putting into aperation the
proposals he had presanted bo the Council. The presidential statement shoutd be seen
as a clear message lhat the viclence waould not be toleratad,

The representative of the Federal Repubiic of Yugos|avia said the escalatian of ethnic
Albanian terrorism now threatensd the formar Yugoslav Republic of Macedonia and the Sroader
sacurity of the region. Yugoslavia faced the same problems on ifs side of the border, Only this
afternoon, an anmy vehicle had ren over a landmine planted by Albxanian extremisls in sauthem
Serbia, it had been detonated by remote control and killed three soldiers, Angther was =tll
fighting for his life. Responsibility for the situation in Kosavo jay squarel on KFOR and the
United Mationz Infarim Administration in Kosoyvo (UNMIK), as established in Council resolution
1244 (1989). Demdiitarization of Albankan amed groups had clearly not been camied out,

Albania's representative said his Govemment had repudiated and renounced the
behaviour of the ethnic Albamian terrarist group. In its view, such acts of violence ran contrary to
the inlerests of all Albanians, and zerved Yo degprive tham of the intemational suppart and
sympathy they had won during the war in Kosovo. His Government called on all Albanian
partes to dislasce themselves from all violent acts, whosver the perpelrators wers. |l was

comimitted to the democratic stabifity of the the formar Yugaslav Repubilfic of Macedonia and the
whaole regian,

(page 1k fmilows)

Slatements here also made by the Unlted States, France, China, Singapore, Jamaica,
Noraay, Ireland, Tunisia, Calombia, Mali, Mauntius, Ukraine, Sweden {speaking an behalf of the
Eurcpean Union and assoeiated States), Bulgada, Greace, Slovenia, Croatia and Turkey.

The full taxt of the presidential staternent is reproduced at the end of this press release.

~ The first meeting started 6:45 p.m. and was adjouned at 8:10 p.m. The second
meebng began at 8,10 p.m. and adjcumed at 3:16 p.m.

Backaround

_ The Securily Council met this evening to hear a biiefing from the Minister for Foreign
Eﬁ'&nrs of the former Yugoslav Republic of Macedonia, on the problems an its border with
DIave.

hutpAararweam orgNowsiPress/does/ 2001 /50 7026 . dae Atm L3-Feb-2004
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SRGJAN KERIM, Minister of Foreign Affairs of The former Yyagssiay Republic of
Macedania, recslled that in the past few weaks, unideniifed extremist militant groups had
accupied the nothern barder villags of Tanugeyei, frgm where they had continugusty provoked
srmed incidents, resulting in the deaths of three Macedonian seldiers on 4 March. The
exirerists, wha nad not put forth their demands, were holding the local Albanian population
hostage and, in view of the fact that the border with Kosovo was inhabited mostly by =thniz

" Albanians, also the inter-sthnic retations of the country. Tanusevci was a serious warning that
the border areg with Kosovo could ba used b provoke such incidents, thus threatening the
peace, security and stability af the former Yugaslay Republic of Macedonia and the entire
region.

Emphasgizing that the problem required poliical, diplomabic and security magsuras, he
zaid his country had condemned all atternpls to disrupt s country's ethnic balance and
undartaken 3 measured seclrity respanse to the provocations. The Govemmen! appreciated
the support it had received from the Security Councl, Secratary-General Kofi Annan, the
Eurepean Linion prasidency, the North Atlantic Council, the Crganizatian for Sscurity and
Cooperation in Europe (OSCE] and other intergovernmantal organizations.

He said that the main elemsnts of the Govemment's action plan & resolve the sihuation
included proposals for the iull chservance of Security Councii resolution 1244 (1588), immadiate
gslabishment by KFOR — the NATO stabilization foree in Kesovo — and willing States of &
ground safety area along the entire korder betwasn the former Yugoslay Republlc of Macedonia
znd the Federal Republic of Yugoslavig from the Kosove side; and the creation of conditions for
the return of inhabitants of Tanusevc b their homeas,

Cther proposals included urgent KFOR actions for the strict compllanca with provisions
relating to the movement of military and paamilitary formations, arms shipments and movemsnt
in the ground safely zone; and strengthening of the permanent conrdination of activities between
the Macedonian armed forces and KFOR 1o disarm peramilltary exiremist groups and bring
them ta justice The action plan also proposed strangthening existing measures and
undertzking additional ones, particulariy reinforcing police control with new border unlts to
pravent the viglence from spilling over

He said that for the fast decade his country had praven to be a factor for stakility,
despite phallangag presented by the regional crigis, A new climate of cooperation and regional
integraticn was best aricudated by the Skople Summit of Hearis of State and Govarmmant of
South-Eastemn Europs, where regions! leaders had committed themselves to & new ara of
development, conperation and stability. |n sddition, the formar Yugosiay Republic of Macedonia
and the Federal Repubfic of Yugoslavia had signed 2 border damarcation agreement

acknowladged by all regional countries and the intsrnational community as an important
contribuflan o peace and stabifity [n the ragion,

The Security Council should be aware that the Tanuseve! incident must be seen in g
broader context, he stressed. It was not only abeut the village or the farmer Yugoslav Repueblic
of Macedonia, but about the transtormation of the Balkans into a peacatul, stakle, democratic
and prosperals Eurgpesarn region. The current situation was 3 seriaus test for the international
comimuniy. In order lo be efactive, Sacurity Council resclution 1244 (1598) must be Ry
implementgd. KFOR must act acearding o its basic mandate — o prevent spil-over effects and

to securg the narthern border of the former Yugoslay Republic of Macedonia fram the Kasovg
side,

JAMES B, CUNNIMNGHAM (nited Statas) said there was lithe disagreemant aboul the
responsible and caretul way the former Yugosiav Republic of Macedonis Gavernment had
handked the vicience in the narthemn part of that country, or about the desire of the Couneil to
provide support for fulure helphul actions. Several days ago the Council heard from the North
Atlantie Treaty Qrganization (MATOD) Secretary-Genaral, who noted the difficulty in respanding to
problems inthe region in a way that balanced perceptians an the ground with appropriate

htpferww un org/NewsPressidocs/2001/507026 dog htm 13-Feb-2004




I'T-04-82-A 1223

SECURITY COUNCIL, IN PRESIDENTIAL STATEMENT, CONDEMNS VIOLE... Page 4 of 10

NOO09012

ackon. That advice should b2 al the forefrom of Councl distussions,

There was congiderable contem about the viclence that had spilled over into the former
‘Yugosiay Republic of Macedonia, he said, He asked the Foreign Minister Lo inform his
Covemment Ihat the Councitf undersiood the prodence with which T had acled, that # saw tha
former Yugostay Republic of Macedomia a5 an example of damocracy based on the e of law
and inter-ethhic cooparation, and that the Untted Mahgns would do all it could to ensure its
agcomphshrments were not undarmined.

JEAN-DAVID LEVITTE (Erance) $aid the Council was meeting at a lime whan small
armed groups were provoking seroes incidents on thg Yugostavia-Macedonia bordar, That
destabilization at the reglonal lavel must be strongly condemned. Thos2 underiaking it must
understang that the internatonal community will ot allow them to continue, They must be
isglaled and they mus! be stopped. KFOR — the NATO Stabilizetion Forea — had underiaken o
do thal

The former Yugosiav Republic of Macedonia was 2 key efement of the regional balance,
and its borders ang soverelgn intagrty must be defended, he said, Since independence — ang
with wisdam — #s leaders had implemented a policy de9signed (D ensure coexistence ameong all
communities, Everything must be dane (o mainkzln karmony in thal pluralfistic society, Hs future
Wwas al stake, 25 was he lulure of South-East Europa. France supported the Government's
achions, as Franch leaders had satd before. France was firmly at the side of the formar
Yugoshay Republic of Macedonia,

SERGEY V., LaVROV {Rusglan Fedaratinn| condemaed the warsenlng situation,
provoked by Albanizn extremists. The Russtan Pederation fully supported the legitimate reques!
oy the former Yugosiav Republic of Macedonia and the need lo end those provocations. He
was esperially concemed about new reports of the coordinated nature of sharpened actions by
Albanian grouns.

The inlemational community must dréw a lasson irgm those events, which arcse as a
result of supparting separatisls, fie daid. Those separalists were not interested in dialogue.
They scught to achigve their naticnallst arads thiough force, Thedr achivilies were intended to
destabilize Macedonia, They ware cafeylating on giving rise 1o 2 disproparfionate reaction, and
therety forcing NATO to protect them. But MATC and the isfamic world had woken up to their
atms. The extremists in Kosovy must be disammed. Incregsing nationalism in Kosovo and
increased tenston in Kosova, the Preseve Valley and Macedonia were threats ta reglonal
peata. The international communily ust ansyre the sovereign irtedrity of alt States tn the
Balkan region, KFOR must close the Kosovo portion of the border bebween Yugaslavia and
Macedoniz, to pravent the transfer of weapons from Kosovo., The prablems were the fruits of
aiding and abelting the flouting of the arms embargo in Kosovo,

The Linited Natons interim Administratian in Kosgve [LUNMIK) must also take steps to
stop the illegal achivities in Kosovo with Albanian natignalism aims, he sais. The tinited Nations

Mission and KEOR had special respansibility for preventing the spread of axtremism from
Fosova,

SHEN GUOFANG {Ghina}, condemning the actions of the extramists, expressed
support for the drafl presidential statement and calied for a timely response by the Council o
prevent the stuation from spinning out of contral. China encouraged the formear Yugosiay
Rapublic of Macedonia to pursue peaceful maans in seaking o solution to the conflict,

He szid hal easing tensions along the border between the Feders! Republic of
fugoslavia and the fomer Yugastay Republic of Macedania was linked to Securily Coundil
resofutlon 1244 (19599). KFOR must play a role in curbing the activifies of tha ethnic Albarian
gatremists, The resohdion must be implemented in full. The prosent situation showed thal
durabie peace in the region coyld only he achieved by fostering & spiclt of 1olerance and
prarmoting intar-etnic harmony.

KISHORE MANBUBARNI {Singapore} said thal lhe enfire Council conderrnes the athnic
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Advanian extrermists. Singapore agreed with e Minister's statement that a solulion 1o
tihe problem required polifcal, diplomadic and secunty rmeasurgs. la addgiion, economic
measures rmight aiso conlribute to a long-term solulion. He agreed wilh the Minister that the
canbict confronted the intemational community and the Securly Council with a sarious tesk
The:r response would be judged nol by press conferengas held or statements meade, Hut by the
aclions taken on the ground.  Singapore supported the draft presidential statemeant to be read
after the meating,

CURTIS WARD {/gmafca) expressed salisfachion with the actions taken Ly the
Govemment of the former Yugoslay Republic of Macedonia and by KFOR and noted the
assistance baing provided by governments and intemalional organizations. He said his country
encouraged the former Yugostay Republic of Macedonfa (o seek 3 pdilical solulion Lo Lhe

"confiict Jamaica jeined in supporting the presidential stalement.

QLE PETER KOLBY (Norway) said ke commended the Macedonian authorities for
suecesshilly maintaining peace and developing democracy under difficult circurmnstances, He
wished to make it clear that Macedonia had legitimate sacurily concerns thal must be
addressed, and ita sovereignty and territorial integrity must be prolected. Morway condemned
all tervarist attacks in he region. They threatenad both internal snd ragional security. Leaders

- must isalate extremists and cleany condemn viotence, Morway supponded the gotivities of the
Government of the fermer Yugosiav Republic of Macedonia to restore order. Cleary, the
methads used must be praportionate, and Morgzy commanded the restrainl that had been
ShgwL

He noted Hhe plan the Foreign Minister had put forward, and befieved that KFOR must
intensify its bordar activities, he said. |1 was also impontant that clnsa contact between the
former Yugosiay Republic of Macedania apd KFOR be maintained.

Sir JEREMY GREENSTOCK (United Kimgdom) said the Council seemed pratty
unanimous on Both the Foreign Minister's proposals and the sitvation. He condemned the
recent viclerce by ethnic Albanian extremists, and weltomed the tialogus between the fomer
Yugostay Republic of Macadonia, NATD and KFOR on practical steps. The United Kingdon
achoed the commendation of the former Yugoslay Republic of Macedonia fer its prudent action,

The Fareign Minister's forthcoming visit bo MATC on Friday would be important 1o
operationalize proposals presented today, e said. KFOR had a broad mandate sod it shoutd
take any operational dectsions, The Unitad Kingdom wealtormad the activides it had taken
afready, which should lead 1o & mors effective response on the grourd. There was strong
Unitad Kingdom suppor for the presidential statemeat that would foilow the mesting, and it
should be seen 35 a ofear message that the vickente will not be loleraled.

DAVID COONEY (lralang) sald he also strongly condemnad the violence, including the
altacks an Sunday which led lo death of three soldiers from the former Yugosiay Republic of
Macedonta. He commedsded the resiaint shown by Skepie and noted the action plan presented
today by the Foreign Minlstar, which Ireland wauld examine carefully. Irefand supposed
dialogue betwsen the former Yugasiav Republic of Macedonia and KFOR. Allintarnational
ofganizzlicns must coordinate their activities to 2id in the establishment of regional stability. He
also supported the preservation of the temitorial integrity of the farmer Yugoslav Reputlic of
Macedonia,

The cument situation underlinad the need to reinfarce ethinie relations in the former
Yugaoslav Republic of Macedonia, he said. He asked if there was anything furthar the
internaticnal eommunity could do e support Skopie in that.

ALl CHERIF (Tunizia) reiterated that the situation on the border threatened the stability
and ethnic batance of the former Yugosley Republic of Macedania and risked destabilizing the
region as & whaole. Tunisiz condemned the violent actions by the exdremists.

He sireszed the need {o end the violence, eapecially in the border areas, Tupima
welcomed the border dsmarcalicn agreemsn! signed between the former Y ugosiay Repubic of
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higtedonia and the Federal Republic of Yugosiavia. Furtharmene, i was vital to
address the -oot causes of viplence in the Balkan regian.

ALFONST VALDEVIESC {Colombia) expressed his countiy's support for 2 solubion to
the tonflict and condermnned the moent ztlions canied out by the extremists near Tanusevo,
Respect for the sovareignty and temtonal integrity of States was among the most important
principles in inkernational relations. He condermnad the threats made by the extramists and
gxpressed his coundry’s support for the call by the former ¥ ugasiay Republic of Macadonta for a
more mezmngful role for KFOR in restonng the situation.

MOCTAR QUAME (Mali) expressed his Govemmaent's deep concern gvet the increasing
viglehce and frmky condemmed the ikegal and vialent lermonst actions by the ethpic Albanian
extremists, espacially the deaths of the three soldiers.

He called on all partiss concemed 0 exarmse restraint,. The situalion could only be
resalved through political means. Mali supported the quest for stabilily throughout the Batkans
and endorsgd the draft prasidential stalerment to be read after the meeling. '

ANUND PRIYVAY NEEWOOR (Mauritiush, condemning the actions of the extremists,
expressed apprecialion for the great restraint exercized by the Government of the former
Yugosfay Republic of Macedoma. Mauntius was confident in: the rgle of KFOR and UNMIK in
helping lo restorg the situation to normalcy, Thi former Yugoslay Repubiic of Masedonia was a
rmulli-gthnie democeatic State and Mauwnbys supported iis propesals for resolving the siteafian.

Council Presidant VOLDYMYR YEL'CHENKO (Ukmzine}, speaking in his national
capacity, sbrangly condemned attacks on Macedonian soldlers by extremsst Albanian forces and
deptorad the violant degth of three of them a few days ago.  Ukraing reaffinned its full respect
for the sovergignty and lemitorial integrity af the former Yugoslav Republic of Macedonia.

He s3zid the ammed clashes betwegn the Albanian fighters and Macedonian roops
should be seen as a direct gonsaguence of the critical siluation in southern Serbia. 1t would be
impessible io remedy the border situation without inding 2 viable selution o the problant of
rastorng propar secunky conditions in the Ground Safely Zone,

Further ephancement of cooperation betwaen UNMIK and KFOR, on the one side, and
e Yugoslav Government an the other, was indispansable, fe stressad. LkmAine was
encouraged by the gngoing dialogue betwaen NATC and the Yugosiay Government. Swift
implamentation of the plan by the Yugoslay Govemment to achieve a2 political solution of the
erablems in southem Serbiz firough confidence puthding measures would contribute
significantly to curbing the dangerous developments in tha farmer Yugosiay Repiblic of
Macedonia.

Ukraing commanded the Matedonian Government for its measursad response 1o the
sifuation sa far and its inclination 1o seak a political solution, he safd, The Govamment's
proposed acheh plan, aimed at preventing the conflic! from spitling over, deserved suppeort.
Ukraine welcomed NATO'S cormmibment o suppont the security, stabliity and berfilorial inbegrity
af the farmear Yugodav Republic of Macadaniz and steps already taken to help the country
protect its frantlers. :

He applauded NATO's cirrand meéasures o reinforce KFOR capabilities o monitor the
torder between Kosovo and the former Yugosiav Republic of Macedonis, as welf as the
Eurapean Unian's announced increase in e number of its monftors in the area. The Security
Council shoufs encgurage further joint efforts by KFOR and other relevant intemational
organizations, in coordination with the Macadenlan Government, lowands the implementation of
that Government's plan prasented today.

PIERRE SCHOR! {Swaden) spokes on bahalf of the Eurgpaan Union znd the sssociated
countries of Bulgaria, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Rofmania,
Slevakia, Slovenia, Cyprus, Makts and Turkay, 35 well as |oeland and Liechtanstein,
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Ha 5aid he was concerned about the recant escalalion of vinlance in the border region
betwaen the Federal Republlc of Yugestavia/Kosoye and the former Yugosiay Republic of
Macedonia. He condemned the rising number of incldents in the ares, induding the athnic
Alanian extremist attack on 4 March nepar the villags of Tanuvsevai, which resulted in the deaths
of three soidiers, Such vialant acts andangersd the stabliity #nd sacurnly of the furmer Yugaslaw
Fepublic of Macadonia and its itizens and should stap mmediately,

He callad an all pelitical leaders in the former Yugostay Repubfic of Macedonia and
Kosovo to isolate the forces behind the violance and to shaulder thelr responsibility for peace
and stability In the: region. Further, he referated the Unian's strong attachment to the prancipla
of inviolability of aif borders in the regien, Includmg the temitoral integrity of bhe fomar ¥ ugoslay
Rapubiic of Macedenia.

He welcomed the efforts inftiated by KFOR aimed at increased cuntral af te borger
area and the further strangthening of coordination between the former Yugeslay Repubfic of
Macsdonia autharities and KFOR in order ta contributa to the stabifization of the situation in the
area. A peaceful and stable former Yugoslay Republic of Macadania — within intermationally
recognized borders — was an impartant condition for furthering its integration with the European
Union, 25 well as a key factor for stability in the region.

VLADIMIR SOTIROV (Bulganiz) said the actions of armed Albanian extremists in the
areg of the village of Tanusevci amounted o an apening of 8 new froat in the war over Kosova,
Those aclivites alsn impeded the efforts of the intermatianal community k2 find a lasting,
peaceful sglution to the prabiemn within the provisions of resolution 1244 {1999). Thoze attacks
came after the Republic of Macedonia and the Federal Republic of Y ugaoslavia had cancluded
an agreement on the delimitation of their comman border. Bulgana bad welcomed that
ayreemant as helpful in maintaining stability in the region and # strongly rejected attempls to
guastion a barder reconnized by international law, Indeed, the recent avents sedously affeclad
the secyrly of the Republic of Macedonia and rmight serve ta further destabilize the region. Only
2 lotaf isolafion of the axtremists could put an end to their illegal activiies.

The stability of the Republie of Macedaonia was of key imporiance to the national interest
of Bulgaria and other countries in the reglon. To that end, the Bulgarian Gavernmant strongly
supported the effarts of the Macedonian authorities b use poktical and dipfomatic, instead of
military means to bring the situaton o an end. Bulgars's Govermment was maintgining contact
with Macedaniz, andg tomocmow Bulgarfan Prime Minister [van Kostove would pay a visit o the
country. The active invpheement of the internations! communily was ezsental for reducing the
exigting tensions. YWhile it was stil possible to prevent the confiict from spllling over inta other
pants of the border area, cnly prompt action woukd ensure that the United Naticens woukd nal be

" forced to resot ko a langer scate and mere costly operation. He commended NATO's rezdiness
to support siability in the Republic of Macedonia.

ELIAS GOUNARIS (Gregre) said he believed that the points outlined by the Fareign
Minister of the: former Yugostay Republic of Macedonia were wekcomea and should be takan inte
consideration. Greece condernned all acts of vialance in the region, ‘Yesterday, Greece had
conveyed B message that it supported the sovereignty and territarial integnity of the former
Yugoslay Republic of Macedonia, which was impaortant for regional sesurity. bt ats supported
all activilies in s5upport of that from the intermational cormmunily. The international community
should not hesitate to addrass those acts of vialenge, which had the potential to undermmine the
status of foremer Yugaslav Republic of Macedania as a multi-athnic, molticultucal and multi-
refigious sociaty,

ERNEST PETRIC (Slgvenia) said that aver the fast 10 years, Macedonia had managed
to protect its temitoral infegrity and stabflty, despite the negative effects sanctions against he
Federal Republic of Yygaslavia on fts economy and its awn dalicate ethaic and religiaus
bafanee. During the Kosovo crisls, Macsdonia had, with great sacrifice, given refuge to
hundreds of thousands of Albanian refugess and extended full suppart to the Linited Matians,
MATC and other interrationat crganizations working to resolve that crisis, Most impertanthy,
when religious and ethnic confiicts seemed to be the narm In most parts of the former
Yugoslavia, Macedeniz hac suscessiully integrated its Albanian popwaticn and other mirorities
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inte ifs nolitical, economic and social fifs,

He want on to say that recent acts of extremist viclence near the border of the Fegeral
Republic of Yugaslayia and Macedonia sedously endangered the stabillty of Macedonia &nd
couid prevoke new grises. indeed, the escalation of violence, if not checked immegiately, could
endanger the wider ragion as wall. Atong with condemining all violent activities, Stovenia urged
palitical lgaders, in paricular thosa of the Albanian community i Macedonia, a3 well 25 the
legders af Kosovo Albaniznsg, o isclale the extremists and show active support for peace and
stahility in the region, kb particular, Kosovo Albanian [eaders shouid ngt forget that only through
the support of he international communily - including Macedonia — had they successfuilfy
survived the gnglaught of the Milosevic regime,

VAN SIMONOVIC {Craalia), exprassing cancemn aboul possible escalation of vislent
conflict in the former Yugoslay Republic of Macedonia, condemned the incidents along tha
border and threals directed at representatives of the intérnational community in the area, Al the
same time, Croatia saluted the restraint dernonstrated by the Macedonian autherities, Umified
and detenningd action by the international community was indispensable in preventing further
dateraration of the stuatan,

Vhile the sulfering of the athnl; Albanian population in Kesove should not be forgaten,
vislence only bred mora violenee, he emphasized. Together with their brethren slsewhere in the
region, the athmic Albaniane in the formar Yugeslay Reputlic of Macedania must stive to protect
their rights through democratic institutions.

He reiterated that his countiy's primary interest and commitment was the malnmenance
of prace and overall sacurity in the area for alf peopies of Sguth-Eastern Europa. I was
absclutely crnucial to depart from the tradition of using violenes & achieve political aims and o
accept dizlogue =5 the only legibmate meens for resolving differences and disputes.

WLADISLAY MLADENCVIC (Yugosiavia) said his country was seroushy concemed at
the escalation of ethnic Albanian terrorsen that had now spread ko the fermer Yugoslay Republic
of Macedanla, threatening the broader security of the region, Efforts of the countries of the
region and the intemational community ko stabiliza conditons and strengthen confidence were
seniously in jeopardy. The latest attacks by ethnie Albanian terrorists had resulted In the loss of
nnocent lives, and he cunveyed the cundnlances of his country ka ths former Yugoslav Repubilic
of Macedonia,

The Governmment of the former Yogastav Republic of Macedonia was entitled to take all
legitimate measures to preserve its termtonal Integrity and stabiilize the situation on its soil, he
said, He fully supporied the plan of achon adopied by that Sovermment on Monday. The
current altecks wers an attempt to pravoke 3 new Balkan conflagration, in arder to achieve
poiitical ends by vickence. Yugoslavia faced the same problems on its side of the bomer, and,
only this afternoon, an ammy vehicle had run over.a fandrnine, detanated by a remote contrl
mezhanism, planted by Albanian exiremists in southern Serbia, which caused three deaths and
left ancthar s-uldje:- still fighting for his life, It was high tme resolute and concrete measures
were taken against Aibanian exremists. i was obwious that those exdremizst actions ware
coordinzted on a larger scale and ware a function of greater Albanian goals and ohjectives,

The troubles could onily be solved peacefully through dialague, ha said, and with full
respeci lor the soverzignty and territorial integrity af afl States. The responsthility far the
situation in koseve and Metchija tay squarely on KFOR and UNMIK, as estabiished in Coungil
resolifion 1244 (1599), Demifitarization of Albanian armed groups had clearly not been camied
odt, a5 the rescluion demanded, and the unconiralled crossing of extremist groups and
weapans from Kosovo @nd Matohija bo seuthern Serbia and the former Yugasiay Republic of
Macedonia had not baan stopped. Both States concernad were antitied to expeet the Covngil to
andress 8 Tlear #nd /espiute message fo Albanian extremists.

AGIM NESHO (Albania) said Alhania was deaply concerned by the recent viclence in
1he region. His Government had repudiated and rencunced the bahaviour af the tarrorst group.
He cammended tha responsa of the Sovernment of the former Yugoslay Reputlic of Macedonia
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and was confident it wouls coalinue to sitow propser restraing and wisdom.

Altznia supportad efons o solve ethric Albareans’ problemsz in the fonmer ¥ uggsiay
Republic of Macedenia by constitulional means, he s5aid. [n his viaw, acts of violance ran
contrary to the interests of Albanians and of the ethnic Albanian political sector in Macedenia. It
deprivad all Albanians of the intermalional support and sympathy they had won during the war in
Kosova.

His Government called on all Alkenian parfies to distance thamsealves from a2 viclenl
aels, whoeyer e perpatrators were, he safd. it also had a2 sincers commitment o the ceacelis
resolution of problems in the reqion. Albania was committed to the democratic stability of the
former Yugostav Republic of Macedonia and the whole region,

SAFAK GOKTURK (Tukey}, algning himsel! with the statenent by Sweden on behalf
of the European Union, reczlled staternents made earlier by the Presidem of his country
regarding the dead Matedonian sofdiers. Turkey stogd 2gainsl al] 2215 of vislence perpaliated
by extramists on the northern border of e farmer Yugosiav Republic of Macedonia. It also
supportad measures by the Governmenl of that country and by the internationizl cormemumnity
aimed at arresting the siteakion,

tr, KERIM, Minister for Foreign Affairs of The fermer Y ugosisy Republic of Mzcedonia,
assured the Council that his country's peaceful policy and the phifosophy behind it — based on
inter-athric balance, among other principlas — would confinue, The fadt that Macedaman
secufity forces had not intarvened in a praporlichal way was pot a pafiical Eotie, but a matler of
deepest conviction.

He said his eaounliy's Government did not regard its own people, ncluding sthnic
Albanians, &5 targats, Orly bermorists could be regarded a5 targats and the Government was
satisfied with the support it had raceived from the Council The fonmer Yugoslay Republic of
hacedania was pursuing a policy of inter-ethnic batance, particulariy in the fields of higher
educalion and local govamment, That was the only way o fight exiremists and others who
though! they couid tum back the clock. -

Pragidantial Statement

Aher adiourning the meeling and reconvening 3 second
meeting, lhe President of the Council, Wolodymiyr Yel'chenko
{Ukraing) read our the folrwing statement, which will be ssued as
SIPRSTRO0IA:

*The Zeeurty Council walcomes the participation of the
Foraign Minister of The Former Yugoslay Republic of Macedonia in
its rmesling 4n 7 March 2001,

“The Secunly Council strongly condernns recent vislence
by ethnic Albanian amed axiremists in the nocth of The Former
Yugostay Republlc of Macedonia, in partsuler the Killing of three
soldiers of the Ammy of The Fomer Yugoslay Republic of
Macedonia in the area of Tanusavgl it calls for an immediate end
o the viclenca,

“The Securty Council expressas its deep concem at those
evants, which jeopardize e siability and securily not only of The
Former Yugoslay Republic of Macadonia but also of the entire
regisn. it calls on gl polilica! leaders in The Former Yugoalay
Republic of Macedonia znd Kosovo who are in 8 posilion to do so
i3 rsolate the forces behind the viclent incidents and to shoulder
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organizations in cooperation with the Govemment of The Famer Yugosiay Republic of

their responsibility for peace ang stabrdity in the region. N 0 8 D 9 D 1 8

“The Security Council underines the responsibiity of tha
Government of The Farmer Yugosiay Republic of Macedonia far
the rute of l2w in its terrilary. It supports the acuons undertakan by
the Govermmant of Tha Former Yugoslavy Republic of Macadonia in
addreesing the violence with an appropriate level of restraint and to
presarye the political stability of the country and foster hamony
betwasn all ethnic components of the papulation.

“The Secunty Councll recalls the nesd o respact the
sovareignty and temitonal integrity of The Former Yugoslay
Rapublic of Macadonia. In this context il emphasizes that the
torder damarcation agresment, signed in Skopie on 23 February
and ratifed by the Macedonian Pariament on 1 March 2001 mus!
be reepactad by all.

"The Security Council welcomes the steps taken by the
inermational secunly prasence (KFOR) lo control the bomer
betwaon KosovolFederal Republic of Yugoslavia and The Former
Yugosiay Republic of Macedonia in acgordance wilh the military
techrical agreement signed in Kumznove on 9 June 1988, It
welcomes the angaing dialegue between the Government of The
Formar Yugoslavy Republic of Macedoniz and the intemalional
sacyrity presence (KFOR) on eprecical steps o address the
immediate securtty sltuation and to prevant crossing of the border
by extremists as well as possible violations of resolution 1160, it
weltames the efforts of sl relevant Intemnational

Macedoniz 1o promote stability and o creale condltions for a retum of the inhabiants to thelr

homes,

and request to be hriefed ragulady on the oetcome of the afforts refemed to abova.”

bfipferera . un org/News/Press/docs2001/507026. doc btm

"The Security Goundi will continue ko follow the develapments on the ground chosely,

13-Feb-2004
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United Mations = RES/1345 {2001}

R Security Council Dtz Gengral
: 21 Mapeh 2001

Resolufion 1345 (2001)

Adopied by the Security Council at its 43815t meeting, on
11 Mareh 2001

The Fecuriry Council,

Recatling its retolutions 1168 {2998 of 31 hWarch 1998, 1159 (1998} of 35
Seplember 1998, 1203 (1998} of 24 October 1998, 1239 (1999} of [4 May 1992 and
1244 {1958} of [D Jupe 1599 and the stetsemmenls of 1ty President of 1% December
2000 [S/PRET/Z000/40), 7 March 2001 {SPRSTR001/7) and 14 M,u.rch MM
{S/PRET/2001/8),

Pelcoming the gtepr teken by the Government of the former Tugeslev
Republic of Mecedonin to consolidaie ¢ multethnic socicky within i torders, and
expesng 1 full aupport for the forther development of this process,

Alvo welcoming the plan put forwerd by the Covernmont of the Faderal
Fepublic of Yugoalavie to meolve pﬂcn’i‘u[]y the crime in ceTiain muricipalities in
southern Scrbin, Snd sxpresting encouragement for the implomentation of pofitical
and epunomic rofomms designed to reiaicgrese the ethnic Albanias popalation as Full
roembery of civil sociaty,

Felcoming intemational effons, including those of the Loited Metions Intsrim
Admiaistration Iission In Koaovo, the [ntersational security pretenss in Kosove
(KEFORY, the Ewrgpean Union, the North Atfantic Toeary Orgenizetion, snd the
Organization for Security and Cesperation in Eupope (O3CE] in copperttion with
the Governmments af the former Yugoslav Republic of Macedopia, the Federal

Republic of Yupaslavia and other States, to prevent the excalation of sthofe teosions N
inthe arga,

further weiconting the cotoibution of e Buwopean Union to 2 peaceful
soluifen to the problems in certain municipalines io southem Serbin, ws deciaion
subsiantially o toerensn the pregeaee of the Burepeen Unjon Monitoring MMisaion
there on the bagis of its existing mandute, and it wider contribotion 1o the regian,

Welcoming the cooperation berwesu the Norh Aflentic Treaty OQrganizetion
apd the puthorities of the former Yugoslavy Republic of Macedonie end the Federal
Republic of Yugosleviz (o eddredzing the sccurty peobledis in parts of the former
Yugoslav Republic of Macedonia and cenain municipalities io southers Serbin,

|, Sremgly condemas extremizh violznce, includiag terrpogt activicics, o
cortpin pars of the former Yugnslav Eepublic of Macedonia and cormain
rnpnicipalites in southorn Serbis, Federal Repoblie of Yugoslivia, aod necer that

Bl-29889 (E)
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sush violeoges bes suppoect fror ethoic Albanian extrémists cutside theee scems and
constitutey a threat 10 the remurity and swhility of the wider region;

1, Regffrms s comoitment to the sovereignty and tervitodial integrity of
the Federal Republic of Yugoalavie, the former Yugesisv Repabtic of Micedonia
and the other States of the rogion, 25 sci oul in the Helsinki Fina Azl

3, Refrergrer tg strong jupport for the full implementalion of rexalution
1244 {1099);

4, Demends thel all thoge who pre eamenily engaped in apned achpn
againat e zuthoritien of those Seates immediately cenpe all such actions, [ay down
their weapon¥ apd retwn 10 their homes;

. Suppors the Governmen: of the formar Yagoslay Republic of Macedonia
and the Federsl Republic of Yogoslavia in their clforts to end the visieocs in a
manner coosiatent with the rale of faw,

6. Linderiimes the nced for all differences o be rezoived by dislogue among
all legitimate panes;

T Furiher underliner the requirement for g1l parties ' act with restoint and
full Fespect for jniernationa) humenderise faw and umen rights;

3.  Weleomer the eifons of the Government of Albapis o promote pesce in
the region tnd molste exiremists working against peace, and encowrager it and ail
3aes o ke all possihie concrote ateps 0 peEvent su.ppm‘t for axtiemisly, wking
#lso isto account reaslution 1160 (1998,

% Cally om Kasovo Albanian politica] leadery, 2od lepder of the sthnic
Albania communities in the former Yogonlsy Eepublic of Macedonin, sauthers
Serbia and slanwhers, publicly tov condemn vinlence and atheic intolzrance and
use their influsnce to gecure peacs, and caffr on 2l those who have contact with Lhe

extremist aneed groups to make clesr tat they keve ng wpport from eny quacter io
the intemational gommunity;

0. Felcomes the efforta of KFOR w0 implemont reaclution 1244 {1399} io
cobperation witn the suthorities of the Sotmer Yogosley Repuhlic of Macedgnia zod
the Fedetal Republie of Yugoslwwie, and callr pr XFOR o contfmue Tarther to
£irengthen its effors o prevent unavuthorized movsoenl sad illegal apma shipmenig
scross horders and boundaries in tke region, fo confizcate wegpons within Kosovo,
Federa! Republic of Yugoslavia, and to continue to kecp the Copncil infoimed o
aceardance with resolotion 160 (1985

Y. Coliy on States mod sppropoate internebional organizstions (o coogider
bow they can best give practical belp to efforts in the reglon firther to streagthen
democratic, multietopic gosieties in the inierests of all and (o assist the setern of
displaced paryons in the aress in question:

12, Callt an all States in the cegion to raspec coch other's rerritorial INtagmey
fod o ¢opperate po measures thet foscer stability and promoke regionat politics) apd
scoRomic pooperarion in accordance with the Cherter of e Uniled Nalions, the
batic prizciples pf the QECE pad the Stability Pagt for Souwtk Eayl Burops;

13, Rectdes @ monitor devtlopments on the growod carafilly and remain
actively seizad of the matter
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United Nations Sexusiai {2060}

@% SECH rity Cﬂun{:il Distr,; General
J . 2 Septomber 2001

N1-35201 (g

IR

Resolution 1371 {2001)

Adopted by the Security Council at its 4381sf meeting, ¢n
26 Scptember 2001

The Security Couneil,

Recofling its resolutions 1244 (1999 of 10 June 199% and 1343 (2001} of 21
March 2087 and the statements of (ts President of 7 March 2001 (S/PRET/20017),
16 March 2001 (S/PRETAZ001/8) and 13 Augost 2001 [S/PRST/2001/207,

Welvouring the steps taken by the Government of The former Yugosizy
BRepubiic of Mapedaniz eo consolidate a muBi-cthnic socicty within ils barders, and
expressing s full suppont for the fitfer dovelopment of tiis process,

Hrefooming in this repard the sipring of the Framework Apreement at Skopje
an L3 Augost 201 by the Fresident of The former Yugoslay BEopublic of Macedenia
and the leaders of four poelitical panies,

Helooming international cffecs, inciuding those of the Organizaion for
Security and Cooperation in Europe, the Ewropeza Bnpon wnd the Norh Atlantic
Treay Orgonization, in coopeiation wilk the Government of The former Yugoslay
Republic of Macodonia, and other States, to prevent the escalation of clthnic tensions
in ithe arca and (o facilitale the full implementation of the Framework Agrecment,
thus coatributing to peace and siability in the region,

Hefeoming whe lelter from the Permanent Representative of The Tormer
Yugosloy Hepublic of Macedonia te the President of the Scowrity Counil of I1
Scprember 2007 (S2001/8397),

L. Reaffirms s commitment to the sovergignty and erndorial imtegry of
The former Yugeslay Republic of dMacedonia and eiher States of 1he region;

2. Cafis for the full implementation of rezoluion 1345 (2001);

3. Supports the full and fimely implementation of the  Framework
Agprecmenl, rejects the vie of viclence in purspit of palitical aims and sircsses that
only pueaceful political sofutions can assure & stable and democratic fuwee For The
former Yugoslay Republic of hiacedonia;

4. Beleomes the effon: of the Furopean Unjon and the Oreanization for
Security and Cooperation in Furope to contribute o the implemontation of the

G
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Framework Agrecment, in paricular through the prosence of  nternational
obsarvers:

5. Ewgersey the elfons of bdember 5tatcz: and reicvant intcrmational
organizations e support the implementation of the Framework Agroement and
strongly supports o rhal regard the establishment of a mulinational securily
proseRes im The former Yugeslav Repoblic of Macedonia at the request of i
Government 1o conbribyie towards the security of the observers, and invites the
Government of The former Yogoslay Republic of Macedonia to keep the Council
informed;

6. Demands that all corcened ensure the salety of intemalional personnel
in The foemer Yugoslay Republic of Macedonia;

T Welcomes the effopns of the United Mations Iotering Adminisiration
Mission in Kosovo and the intecnational security presence (KFOR) to implement
fully resclution 1244 {1999), in partcolar by further slrengthening its cfforls to
prevenl unaothorized movement and Hllegal arms shipments aceass borders and
boundaries, to confiseate illegal weapons within Kosovo, Federal Republic of
Yugnslavia, and 1o keep the Council informed;

& Dvcides to remain seized of the maltcr.

[I-7763
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Don'y tread on wg, |[FNT]

--President William Clinton

[ INTRODUCTION

On Juoe 26, 1993, in rthe wake of a foiled assassinnion plot agains! former President George Push, the Clinton Ad-
minisiration launched a cruise missile atlack on the sovereign state of Trag. The twenty-three Tomahawk #1854 missile as-
sault steck the Iragi Imtellicence Service (5] headguarters o downeown Baghdad, causing the deaths of cight civilians
and ""inflicl|ing | severe damage’” on the mult-butlding Mukhabarat complex. |EN2|

That Saturday evermimg on pational lelevision, President Climon submined that the U8 povemiment possessed
“eompelling evidence” that there had been “a plot le assassinate formor President Bush.” #nd that this plot had been
“directed and pursued by the lragi imelligence serviee” The VNS missile sirike, Clinton explained, had been endertaken
“to deter further viclence apaingt our people and ro affimy the expectations of civilized behavior among nanions,” De-
clarcd Climon: “We will combat terrorism. We will deter appression. We will protect our people.” | N3]

The Ametican attack upon lrag, which savored of deterrence, retaliation, and perhaps ol selfedefonsy, received stromg
suppoel in the Linited States. A CBS/AAew Yook Trmes poll, for example, found that the loreible action had raised Clinton's
approval rating by ten poines 1o oirs highest level smwee his assumption of office. [FN4] A Aewsweed poll, meanwhile,
foumd thal seventy-one percent of its yespondents thought that Clinton had acted appropriately. and only twenty percent
disapproved. |I'N3) Even Robert Dele, a regular Clinton adversary, conceded that he thousht the presidend “had done
precisely the right thing™ bused on the information the Kasas Scenator then possessed, [FiNG}

Suppare for the Clinton Administration’s decision was largely echocd abroad. Brtsh Prime Minister John Mujor
charazcierized the LS. acton as “a jushified act of sell-delfense™ [PN7] Sinulacly, Gemnan Chancellor Helmut Kohl
called (he missile strike “a juslified reaction”™ lpllowing a “deplorable anempted act of wrrorism.”™ |[FNE| A Tossian For-
2ign Ministry stalermonl, meanwhile, noted thal the American raid was permissible based on UN. Chadler provisions for
“a state’s right o individual and collechive self*1558 defense ™ |FNO| By contrast. the Malaysian Forcign Minister sob-
nutted that: “™o peacc-loving country could condone such action, My view is that the atiack should not have been made,
and [ deeply regret thal action taken by the U5, on [rag,” [FNIG] Similarly, the Arah Leagoe cxpressed its "exiveme re-
gret” at the ULS. assaull, contending that such foreible neowves required TTndied Nations Sceurity Council avthorizalion.
[E™11) The SBecurity Connedl, in facl, took no official actian in response ¢ither to the ailered assassination plot or o the
subsequent LIS, attack on Irug. Council deliberations susgested only 2 general endorsement of ihe American foreible ze-
ton. {1 12]

The June 1993 LS, raid o lrag--as well a5 the World Trade Cearer hombing in Februatry of that year and the sub-

seguent abortive plot to strike other Wew Yark city largefs-—-raise nurnerous aod profound gquestions of mternational law,
(RT3 Are terrorist acts, {or cxample, illepal under micrmgtional lawe? IF so0, an what rrounds? Under what circum-

http/fweb? westlaw. com/prnt/printsiream.aspxsv=Split&prii=HTMLE& fh=_top&ifin—-...  12/1/2008
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slances may 2 viglim state lawfully respond with ammed foree o the incidence of terrorism? Are there, i faci, any such
circumstances? [1 anmed response 1 legally permissible, how may a siate respond? Are there any particular normative
suidolines that should [nform state getions taken against tervorism? Toward whom may a stale response lepitimately be
tarueted? Individual werrorisis? A siate that supports of sponsots terrorist groups? A stade that mecely wlerates termonst
activitics within its boundacics" It 1s upon these vssennial guestions that this article focuses,

Pari I bepins by setling out the author's legal methedology, Specifically, we present bere our test for 1he cxistence of
a notny of inemattong] law, Part IT discusses the difficullies of defining ™errorism,™ then advances s workable definition,
Next, in Patt T we consider the relationship of the contomporary juy ad beflum w the problem of *150 intemational er-
roniamy, addressing speeifically three broad questions of law: (F) Are terrorist acts ilepal?; (21 Under what circumstanees
may a slale forcihly respond o them?, and, (3} How may it do sa? To facilitawe answenog the sccond and hird questions,
w alse cxamine both (e practice of stales since 1945 and the writings of publicists. Finally, in Part TV, we recommend a
new juy aof heffven framewaork for the werrorism ssue area.

IL THE TEST OF INTERNATIONAL LAW

Article 38 of 1he Injeroational Court of Justice Sule has raditionally been accepled as the authoritative expression
of the sources of international lase, [FN14] Technically, the article only lisls sources that the Courl may apply i deciding
speeitic cases before i1, Novertheless, most commentators agree that Anacle 38 actually eciterates those legal sources that
states have aiready come (o acknowledge as awthoritmive. [IPN15] Three principal sources of iuernational law are enu-
mergled in Article 38 freaties, custom, and general principles of law, Tn addition, two subsidiary sources for determining
i rule of law are listed: judicial decisions, and scholardy wrilings.

Procecding from Article 3% of the Sluture, we contend that two criteria should be used o detenmne i a putative in-
ternational legal narm is gemeinely *law™: authorly and control |FX 16 First, any mule of intcatstivnal *157 law oust be
authoritarive. [FN17] states must repard the norm as legitimare [FYI18Y and they muost consider it to be binding law. Tn
the tradittonal parlance of intemational law, the nom oust eflect apinfe furls. [FN19] Secund, the prospective kegal
noam st sortead state behavion [IN20] theough their *158 practice. states muost actuaily comply with the requirements
o the mele. Meither 100% compliamce nor g 1O0%: perception of autherity is requited for a puative mle to constibee auo-
thentic inetmaticnal Taw, However, a gencral percepion of autborivy, and regular, wide-spread compliance arc necessary
Fiw21]

It 15 clear hew oor two-prong kest applies to custonsoy Tawv; authority and contrel e sinply an alemative means of
expressing the view that a mile of custom requires a pructice {control) repurded as law (authority). Such an argtenent 15
not cortroversial. We submi, however, that the “apthority-control” test for law can also be applied o meatios--such as,
for example, the N, Charter [TFN227--as well as to general principles of [ew, One may reasonably conclude, for ex-
ample, that states have efilectively withdrawn their consent from a particdlar provision of a treaty, and henpoce, that it is not
law, if: (1} the provision is not generally viewed by thent to be authovitalive: andfor (2) there is very little strle compli-
ance with the provision, even though the treaty may remain technically in force, Similmdy, if (1) a putative general prin-
ciple is not regarded as authoritative andéor (2} 1t 65 not controlling, it would be impossible 10 declare that it iruly repres-
eated a general principle of law resopuized by the civilized nations, In shom, we comend that whatever the iradilional
source ol a particalar mile of Jaw may be, the legal character of that rule should be determined by reference to its author-
ity and cantrol.

Our approach diverpes somewlhat from the traditional congeplion of the sources of international law, Nevertheless, st
is derived in pan from positivis! assumplions abowl anternational fsvw. As the late English jucist I L. Bricrly has ex-
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plained, “The doctrine of positivism ... teaches tlat intemational law is the sum of ihe 1utes by which slales have eomsen-
feed 10 B bound, and that nothing can be law (o which they have nol consenled.” [FXN25] “Sate consent” to & given mile,
w mainlain, can he said o exist only if that rale s both suthoritative and controfling. TE s high level of authority is kack-
ingz, andior if the putative norm is not reflected 1o a signiffcant degree in state practice, we posit that the suggested rule is
nt @ norm of international law per s

in the ahsence ol o lepa] norm restricting @ particular siate behuvior, sovercipgn states may act as they clhoose: unless
the existence van be established of & rule prohibiting a specific action, siates are penuitted 1o *15Y engage in hat action.
For example, 2 statc's use of ammead force against alleged “terrorist” bases noresponse to a prior ammed attack would be
permussible unless it could be proven thar sietes had cadier consented w a mole prohibitmg such a doreible action, For any
action 4o be fegeffy probubited, [WN24] an authoritative and cantrolling proseription most be constituted by states.

O upproach to international law is less formalistic and arguably more subjective than traditional ones. State actions
and the motives underlying them are more important for our approach thao are simply procedural questions of whether
alieged rules have been technically accopled or tejected, Gur approach enhances respect for intemational law and reduces
skepticism about law's palitical cfficacy by refising o dignify us law putative mules aot authentically informed by sate
behavier and commitment,

I, WHAT I8 TERRORIS MY

"The stamp of terrerism,” Guy Roberts bas observed, “is oo our times. [t has become a phenomenon of aimeost every-
day occurrence thal seems o escalate continually o its violence, horor, and senselessness.”™ [FN23] While the threat
posed w0 national seeurity by detrorist activities has sometimes been exaggerated by sialesmen and scholars, [I°5246] there
can be litle doubt of tecrortam's bradality or 16 capacily to caphire world-wide attention,

Fronn 1975 until 1983, more than 3000 incidents described a3 “tereorist” were reponted warldwide; those attacks lefl
000 perseng *160 wounded and over 4000 dead, [FN27| In 1987, 2 year matked by the absence of “lerrorist speceacy-
lars™ in ehe Middle Last, [IF328] over B00 separute jostances of “““‘intemational terrorism™ were recorded. These epis-
odes resulted in the deaths of 633 persons and the wounding of anoller 2272, [Fx29]

The number of 115, naticnals anacked has remained relatively low: neveriheless. by the measure of some obscrvars,
Awmerican citizens have repularly constityled the oumber one tarect of terotsts worldwide, [EXN30] Between 1976-86,
lor example, American officiuls or installations abroad were attacked by rerrocists, on the average, once cvery ssventeen
days. [FX217 In a single devastating sirike in October of 1983, 241 Manines stationed m Beinut woere killed by & terrorist
tmick bomb. The blast, caused by six tons of explosives, inflicted the Corps’ greatest single-day lnss of [ile since the as-
sault on Iwo Jing, [FN32] Wor in recenl years have scevicemen been the, paly orominent Atnerican rerests af “recrortsim.”
Substantial numbers of American businessmezn, educators, and vacation [avellcrs nave WpRrCudy DEeT vICHTiAcn ws
well, And from 197] to 1986, “terrorists™ killed as many 1 5. diplowars as had been killed in the grevious 180 years. |[TW33]

Statistics such as these are uselul msofar as they help to suggest tenonsnt's general contours, bur they are alse mis-
leading, [FN34] Vor whar *161 precisely is errorism? I s tempting here to imveke Justice Stevwart's dictum, T knowr it
when | see it,” [FN35] for erorism, like abscenity, docs not admit of an easy ot smictly objective delinition. This meth-
cdulogheal challenge las not deterred schelars, Towever, Indeed, definittons of *“*terrotism™ have proliferated over the
vears, IFM3G] One 1983 study by Duteh political sciemtist Alex Schimid found that 109 differeot ones bad been advanged
bepween 1936 and 1981, |FN3T] Moaore definittons have since appeared, including a halt dosen submitted by the L5, go-
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erment. [PMIS] In light of such vigorous sctivily, Profissor Levit has supgested that the search for an awthoritative
definition of terrorism “in somc ways resembles the quest for the Foly Grail.” [F&39] Certainly, the quest for defmition-
#] consensus has thus far proved unsuecesslal. As Professor Oscar Schachier has noted, “no single inclusive definition of
mtermational terrarism has hecn accepted by the Tlnited Nations or in 2 generally accepted muolti-lateral treaty” [FN40]

Criven the mulplude and diversity of “terrorism” definitions that have been advanced, some legal scholars have ad-
vocated simply jeilisonmg the term. ‘The Mallivons, for cxample, bave declared that “lenvorism™ does neoi refer (o 'a well-
defined and clearly idemified set of factual evenrs” Neither does it “have any widely accepted meaning in legal doc-
trine.” Hence, the word docs “not refer (0 g wnilary coneepl im either law oc #162 fact” [LN41] Similarly, Judge Richard
Baxter lamented: "We have couse io regroet that & legal concepl of “terorism’ was ever nllicted npon us. The term 15 im-
precise, it is ambiguous; and abave all, it serves no operative legal purpose.” [FN42] Unfortunately, the problematic teem
“terrorisn,” like the complicated phenomenon il secks 1o deseribe, will almost ceetainly persist. As a result, it seems best
merely W advance a warking detfinition, [I'R43 | one that characierizes both the terrorist act and the terrorist actar,

A terrorist act is distinguished by at least three specific qualities:

{1} virdenee, whether actual or threatened;
(2] a "palittcad ” objective, however conceived; | FN44| and
(3 an fetencded sudieree, typically, though oot exclusively, a wide one,

*163 Virlually all fiwmal definitions of terrorism |FN45] include these essenial elements. |FYNA8] Thus, random agts
of violence performed withow deliberate polilical objectives should not be considercd terrorism, even if they do inspice
“terror.” Meither should non-vislent sets, done for pelitical purposes and directed at a speeific target group, Nor, properls
speaking, should politically wotivated acts of violeoee, when undertaken withouw! any parlicular audience in noined-
Ahough it s difficolr to covision circunstances under which such acts might be done. Hence, an “act of terrorism' wibl
be defined here as “the threar or wee of violonee with the futenr of cousbyg fear i g tarood wrowp, 0 order o gohigee
pefitical aolfectives”

Terrpost actors, whether individual persons or uroups, may be categorized by the strenpth of their association @
states, levilably, all have somue stade association, for terrorist aceors mmnst act within a sysietn of sovercign states and vir-
mally always have bases within states. The ageais of wrmorsm differ, however, in the depree o which they are toleraled,
supported or sponsored hy states.

Along u melaphorical seale, Profossor Antonio Cassese identifies six degrees of association bBetween stares and ter-
rorist actors, Iroim the preatest depree of state involdvenent fo the Jeast, these iolude:

(1) terroriat acls performned by aciual stawe oflicials:
(2} state ermployment ol unofficial agents {or terronst wots;
(3} state sapply ol financial atd or weapons,;
{4) state supply of lopistical supporl;
*164 (5} state acquiesecnce to (e presence of wrrorist bases within its termtoty; and
(5] state provision ol neither active nor passive help. [I'N47]
Similarly, Professor Inhn Murphy cites a sclhiemy idenufying twelve distinet catesories of state invalvement in inter-
national ierrorism:

(1Y state tertorsmn;

(2} direct support;
(3} provision of jotelligence support;
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(4} provision of traming (specislized werrorist and basic military);

(5] provision of diplomatic asseis;

{6} provision of Mgh technology;

(7] provision of weapons and explosives;

{8} provision of fransportation;

() use of territory;

[ 107 Financial suppuort;

{114 tacit support; and

(12} rhetorical supporl. [FN4R]

Comprehensive typolopies such as those reporied by Professors Cassese and Mhwphy are worthwhile because they

supzest the variely and complexity of srateftervonst acior relationships. However, the tundamental varictics of terrorist
involvement with states can probubly be reduced 1o only fun:

[ 1) terrorist actors with state spoysorsiip; | FN49

(2] terrorist aciots wiek stere suppord, bui withou inimediate state sponsorship:

{3) terronist actors witk stare ialeraiion, hal without siate suppoit or spensorship; and
*165 (4] terrorist aclors withonr séqie foleralion, suppors or sponsorship: [FR30]

Under this simplified scheme, “only those siwglions i which |4] state contribuies active planning, dircction, and
conirol (o terrorist operations” constitule “stale sponsorship” [FNS1] By condrast, “state support” of termorist aclors in-
cludes a stale’s provision of intelligence, weapons, diplomatic assets, funds, or rhelorical endorsement, [FNS2] A condi-
tion of “““'site 1oleralion,” meanmwhile, can be said 1w exist when a siate does ool sponsor or support wrrarst groops
within its borders, bul knows of their existence and 1ails to suppress them. |FNA1]

Lnfornemalely, slates with some regularity threalen or wse viodenee with the infent of causing lear in target groups, in
order to achieve poliical objectives--employing conventivial povermmeatal organs such as their miltanies or indelli-
wence apencics, but o non-stale sgents. Under these circumstances such slate actions shouold, for definilional purposes,
probably not be regarded as taTonist per s [FNS4] W, for example, “Ruritania™ were to send members of #s meellipence
agency mte “Fredonia™ Lo destroy o bospital, tha! Rurilanign ac) would seem heer deseribed as a covert agt of state ag-
gression, tather than as one of state derrorism. Clearly, if Buritania were fo launch a conventional armned invasion of Fre-
doniait tereflory, Uiat ack should be said to constitute an overt agt of sfale ageression, not onc of staee terrorism,

IV THREE QUESTIONS OF LAWY

In addition to these of politics, ethics, and miliary stralepy, the terrorism phehomenon raises numerows questions of
wtemnzaticnal kyw. *166 Three of (he most prominent lepal ones are addieszed bere, Fivsd, this section considers whether
or pol terrorist acts are eafowiid, Mext, iU considers werder whtar cércamitanees, i any, & state may lorcibly respond 1o an
act of lerrorismy. Finally, it considers fow, (Cat ali, a state may foreihly tespond to a teirorist act.

A Arer Terrorist Avts fmpermissibfe under Internarional Lae?
I their egal analyses, scholars have at Gmes tended to assurne thal acts of temorism are per se Uleral and henee (o
focus theiv discussivns on questions of pemissible response. The iliegaltty of terrorist acts should not be prestimed,

however, To be sure, wrmorist acls are moreally repugnant, Severtheless, for any favernationad fepaf prosceiption [FNES]
1o ¢xisd, states mnst firse constiude it through their consemn--ie., their aothontative state practice.
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Terrorist acls have heen said 1o he forbidden wnder intemnational law oo at least three basic grounds, Depending on
their circumstagces and charecteristics, werronst acts may arguably constite violations off (1) “"“general principles of
law,” £2) custéom, or (3} varivus provisions of prohibitory conventions. Fach of Lhese three proscriptive bases, all of
which are [undamenially rooied in siate consent, are cxamined below,

1. Mieual as Violations of "General Principles of Law™

Ax noted in Part 1, Andcle 38 of (e 1O Statnte enomerates three principal sources of miernational law: infernation-
al conventions; international cuslom, as evidence of & geoeral practice aceepted as law; and the gencral principles of law
recognized by civilized nations, OF these, the jhird soerce may arpoably sorve as g basis for prosenbing at lesst some acts
of termerisin.

There has been much debate reparding the precise legal meaning of Antcle 38 {c). {FXN36] Nevertheless. courls and
lepal seltnlars have frequently interpecied the phrase “sensral principles of law™ as referring to general *187 principles of
law common (o the onumicipal lepsl svatoms of states. According 1o Professor von (lahn, "[sjuch principles nught in-
clude the concept that both sides in a dispuke should have a tair hearing, that no one should sit in judgmeni of his own
gage, and <o on.” [EA5Y] Under tvis “municipal law™ interpretation, general principles of law would “enable o court . to
po outside the generally accepled mdes of foooventional and customary| imernational law and resont 1o principles com-
rmen to various domestic lezal systems | YNGR

Wirjually all of the world's demestic lesal systems hayve banned many of the setions typically undertaken by terrorist
actors, Hrfer ofir norrder, assault, maiming, arson, kidnappine, aod malicious destruction of propeny. [FN39] Llence, it
can be argued that by general principles of law . such acts are prohibited under infernational [zw, Although customary in-
ternational law and treary law migh net explicily prohibit ¢ parlicolsr terrordst act, thatl sel misht nevertheless he con-

sidered impermissible as o violalion of sencral principles of law.

2 epal s Vielutions of Costomary Law

Pirucy, the slave trade, and hijacking have come 1o be reparded as "universal erimes™ under customary international
law. Sone conlend that terrorism might well have gaimed such a sdatus. [FNO For example, the Third Restaternent of
the Forcign Reladions Law of the Uniled States stipulates that g “state may exercise junsdiction to define and punish cor-
{ain oflenses recopnized by the community of oations as ol wuniversal coneern, stch as piracy, slave tade, attacks on or
hijackine of aircraft, genocide, war crimies, and perfapy corfain aors of tevrorisw.” [FR61

In an argoment parallel to that suggested by the Restatement, Frae Paasche maintains that “acts of terrorism, like
acts of piracy. should Be declared ‘crimes sgainst hunmmig."TH [FNG2| To support this view, he cites three similarites
between the agents of piracy and those of werorism: (1) they fail to recognize or w act within the law of narions, {2) they
use viglenoe againsl mngcents to intimidate and 1o coerce govermtnents, and (3) *148 their actions aondermine the feral
rules hal eivilized peoples have developed o guide the conduct of nations. |FNGA3|

At {irst glance, the piracy analopy mipht scem an apl one. For several reasons, however, it should be rejected. First,
thoatgh both the terrorist and the pirate employ violent methods, the terorist does so for pofitfeal reasons, not for materi-
al aggrandizernent. Because of terrorism’s inherentiy political character, therefore, slates have al times failed o condemn,
and occasionally have even celebraied, [FN64] violenl avts of manitesl derrorism, Second, under the customary law of
piracy and its twenticth cenlury codiftcation, states may only seize picate vessels and aiveraft. FN63T Seate advocates of
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a forcible response dgainst lerrorism have at times been unwilling to exclude from iheir legal reach temorists abhoard tor-
eipn vesscls and aireraft, Third, as Professor Schachter has submitied, “states may apprehend piretes on the high scas,”
but “have no nght 1o enter another slate's terrilory (o seive suspecied pirates.” lence, the piracy analogy “‘docs not help
1o answer the problem of extra-feritorial enforcement measyres against suspected temorists,” | FNG)

*169 3, Megal as Vialations of Convention Provisions

et Clolal and Bevionad “Comprehensive Treadies "

Thus far, no comprehensive trealy covering all wvarieties of terronst aclivity has been able to vimer global accept-
ance. [FNGT| In 1937, auch a treaty was drafied and gained T.eapue of Mafions approval. |[FRNGE| [lowever, the Convens
(ton for the Prevention and Punishment of Temorism reccived only one ratillcation and was allowed to lapse, FN6Y[ Ro-
gional tycaties addressing in o comprehensive fashion ihe “ierrorism” phenomenon have likewise proved elugive, [N
{Omlby oo, the 1977 Puropean Convention on the Suppression of Terrorism, [F&71] has thas ar entered into foree, [FN72]

h Muliifgreral “Specific Trealiey”

& number ol molilaieral agreements contaio binding provisiens that prohibit specific actions undertaken in pegce-
rime, ones typically done by lerrorists. According 1o Professor Yoram Binstein, “these instruments cannal be viewed as g
systematic effort to conie to grips with the challenge posed by terrorism. ‘The conventions were concluded under the aus-
pices of different intermational erganizations, and most of them came about as a tegction e specific cvents.” [ENTY]
Aanong those acts prescribed by trewly are *170 airerall hijacking, [FN741 naval vesse] hijacking, FN75] aircraft sabot-
age, [FN76] allacks on “imternationally protecred persons’ such as diplomats, heads of stare, and heads of govormment,
[17%77F] hostage-taking, [FW7E] the hefl of nuclesr muerials, [F&R7Y] and the use of the mails for the delivery of explos-
ives or other danacrous substanges, [FXED

Terramism, Professor Cassese has observed, "may be comuninied in war as easily as i may be committed in the con-
texi of peacelul relativns™ [FNA1 ] Accordingly, o is signilicant that 3 nomber ol nultilateral treaties contain provisions
that han during warsime acts of the sort often performed by terrorists, These fegat Dstrumetis include the 1907 Haoioe
Regulations, [FM52] 1be four 1949 Geneva Conventions. [FSR3] and the teo 1977 Additional Geneva Protocals, |FREE

Coemmon Adicle 3 of the (Geneva Conventions, for example, prohibits certain acts against “persons taking oo active
part in hestilities™ donng an “armed conllict not of an inferpational charseter.” [FANE5] Such acts imelude “wigdence o Hfe
and person. in paricolar murder of afl kinds, mutilation, cruel ieeatmenr wnd torture ., laking of hostages . owlreges
upoat poersonal dignity, in particular, bumiliating and degrading treaiment.”” TFMNEG] *171 Accordingly, if a rerorist atack
upm ihese profected persons were e occur within the setting of @ non-intemational “armed conflict,” it would be fllegal
under (he provisions of these convenbions, For example, i€ a terrorist group attacked an ununmed bus occupied by civil-
rans during an anned conflict, soch an act would e impermissible, |TN37]

o The N Charrer

The language of Aricle 2(4) of the Charier prohibits “Members™ of the United Wations from taking forcibie action
against the territorial integrity und polilical independence of other stafes. As 2 matter of customary intermational law, this
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prohibition has been zenersity beld to apply to non-member states of the United Nations as well. [FNsS] 5 s unelear,
however, whether Anticle 2(4) can be desmed o constitute 2 prohibien un the behavior of sew-stae aofors such as
“remorists.”

If a state directly sponsored & terorist use of force against the terrilonial inkcprily or political independence of anather
shale, that sponsoring state aet would scemn fairly clearly 1o have violated the tenus of Article 2{4). If, however, the ter-
rortst act i question lacked stale involventent, that action would not appear self-cvidently w have contigvened the UN,
Charter. Hence, the only prohibition agamst temrorist acts condained within Adicle 2(4) would seem to apply 10 acls per-
formed with wanifest stafe involvement,

The only tme the LN, Security Couneil bas explictly addressed fhe question of Article 2{4)'s applicability to state
invelvement with tervorismy came in March of 1992, liere, by a vore of 10-0-3, [FN89] 1be Council imposed coonontic
sancijons on Libya lor that stale's conngohion willy terrarist setivitics and for its refusal w exiradite two Libyan nuationals
allvzed 10 have participated in the 1988 bombing of Fan Am Flight 103 over #172 Lockethie, Scorland. [FM9Q| The
Councd affirmed in a preambulatory clause w its Resolotion 748 that:

[M]e accordance with the principle in Article 2, paragraph 4 of the Charter of the United Natwens, every state
has the duty ta refrain feom organixing, instizating, assisting or parficipating in lemoeist acls i asother state or ac-
quicscing in organized activities within its terrtory direcled oward the comenission of such acrs, when sueh acts
mvolve a threat or use of force. [IFN91]

The Council clearly construed the Agicle 2{4} prohibition to encompass what we characlovized carljer ag state
“spongorship.” slate "support.” and even state **toleration” of lemorism,

. Ceweral Assemble Resolutions

Though not lezally hinding, UM, Geoeral Assembly Resolulions may serve 1o indicare the prevailing attiludes of
states, 'FNY2] On Decernber 9, 1UES, for ecxumple, the General Assembly unanimously approved Resoluoon 40:01 which
“[n] neguivocally condemns, as criminal, all acts, methads and praciices of terorism wherever and by whomever com-
mitied, including thase which jeopandize (mendly relations amons stares and their security.™ [FRN93] The resolution “calls
upon states tor {ulfll their obligations under international kv (o refrain from organiving, instigaling, assisting or particip-
abing in tereorist acks i other States, or acquiescing in activities within thelr territory dieected twwards the commission ol
guch acls.” | FNG)

*173 In L1987 Professor Yoram Dinstein cemarked that CGeneral Adssembiy Hesoboion d0/61 “would have been un-
thinkable only a few yeurs ago” and “conld not have been carmried oet withowt Sovict support.”™ Dinstein then predicked:

in the wake of the Resglutios, there is room for mild optitmism as to the chances of the conclusion in the oot
too distane future of 4 binding convention turning wororism 1o all s manifestations inte a crime. The chanees will
increase should there be a greaier degree of rapprochenent between the Soviet Dnton L and the West, [FNU3]
if Professor Dinglein's asmemption was a valid one, then the prospects now for 2 comprehensive trcaly oo letrorism
wolld seem mwre promismg in light of the collypse of convmunism in Eastern Europe and the lormer Soviet Lnion,

A Lindder What Civcumsiances May o Fiotim Stute Forciblv Respond to an ot of Terrorism? How May It Do So?

wdore coniroversial than the guestion of terrarism's international legaliny are two other relajed questions, Tirse, under
wlhat circumstances, i any, may a victim swste lawhilly respond with armed force ko the medence of ferrorism? And
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second, how, iTat all, may 2 state do 507

I addressing these, it is necessany 10 revicw both the peaciice of states since 1945 and the writings of publicists dur-
ing thal same period. It is likewise essential 10 bear in mind (hat force 13 only one possible response, the mos) coercive
respunse o errorism, [FiGa)

I. Posi-1945 Siate Praclies

When have states responded forcibly to terrorissn” How have they donc so? The answers W these questions depend
tareciy on how one consirues the rather cootestable concept of “lorgible state response o 174 erorism.” Among the
various activities that have in the past been 5o characrerized are the following:

(11 abductions of suspected wemorists;
(2) essassinations of particular terorists;
(3 military strikes apainge fesvorist bases; and
(4] military serifes apainst srates allegedly iavobved in tereorism,
‘This section examines n wien each of these Tour relarcd caregories of stare action. [FN97] As will be seen, “the use of
armed foree bevond the Hmits of comminde eperations has heen made rarely” [FNOE] Staes have seldom andertaken
laree-scale mililary operations in respomse o (@rorism.

@ Abdueciton of Suspecied Terroristy

An “ahduction™ may be legally defined as “the forcible, unconsented removal of & person by agents of one State from
the wrritory {or jwrisdiction] of another State,™ [I'N99] In the posi-Charter period, abductions of allcged terrorizts have
been atiempted on at Ieast four separate oceasions, thrice by Isreel and once by the United Srates. |[FW100] 1o three of the
{our cases, the coorcive actions proved fulile: the shdecting stutes ailed o gan urisdicuon over the indivduals they had
souwght In all three lsraeli cases, the forcible interceptiong were greeted with harsh condemnation by the inernational
conmmuniLy.

{11 1973 Adrcrafl Intereeption

Om Avgust 10, 1973, Israell aireraft iowrcepled 2 Middle East Aifdines flipht et roote from Beimt o Daghdad, for
cing the civilisn craft to land at *175 an Israell military base, [FXI00] After having been compelled o disembark, the
crew and passcogers weee subjected w hours of guestioning. [sracl authoritics belioved that Malestinian terrorisls werce
on the flight; bowever, when the liraelis determined that none in fagt were on board, they peemitied the flisht of ninery
persons ta leave,

During, subsequent Security Counedl deliberations, the lsracli delegate argued that the aclions of his siale constituted
a permissible form of self~defense; lszacl, Mr. Tekoah submined, possesscd the “inherent” right 1o protect its citizens
from terronisl attack. The Security Council, meanwlule, unanmmously condemned the frcible smachi action. [FM102)
Even ihe {iniied States capressed s profound disapproval. Awverred ©85. Anthassador John Scali, “The commiiment to
the mole of law in international affaws ... Emposcs certain restraine on the methods Govenments can use e protect them-
selves against those who oporate nutside the law.” The 1.8, Govertunend, he concluded, “Belicves actions such as Tsracl's
diversion of a civil airtiower .. are unjustified and likely to bring about counter-action on an increasing scale™ (FN 103
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{2} The Achiffe Lawro Incident

Twolve years later, another abdoction of alleged tlerrorisls was attempied--this time by the United Statgs, [I'N]104]
The origins of the Amcrican action lay in the Ocrober 7, 1985, hifacking of the cruise ship Achilfe Laure by four mem-
bers ol the Palesting 1.iberation Front [PLE). The sroup threatened to kill the vessel's passenpers, beoinning with 118, na-
tionais, uoless lsrael promply released 1y imprisoned Palestinians. After a series of protracted muliilateral discussions
imvillving Fyapt, Tkaly, Wesl Germmany and PLO representative Mohammed Abbas (Abal Abhas), the Italian liner docked
in Panl Said, Egwpt There, alt bul one of the hostages were *176 released. Leon Klinghotter, s wheel-chair-bound Amer-
iean Juw, had been shot and his body throwi overhoard while the Ackilfe Lawre remained ot sca.

On the eventng of October 10, an Egyptian sovemment-chartered Bocing 737 attempted 4o iransport the Palestinians
ti Tunis, After the aircrafl was denied permission 1o land by Tunisia and Greeee, however, foor U5, Navy F-14 fighters
from the carvier Sgeetopa intercopted it over the Mediterranean Sea, forcing the ciaft to {ly to an [talian WATC aithase in
Sicily. AL Sigonella AFB, US. troops surmounded the alleged hijjackers, thoweh they never implemented amrest orders. In-
stead, Nalian torces wok dne custody the hijackers and Abbas, a known termorist and the allezed mastermind of the hose-
ane plol.

While some intermational lepal schelars condermned as iflegal the attempled US. abduction of the Achitle Lawro hi-
jackers, 'FRL0E] imlernational reaction was larpely moted. Both [taly and Fgypt tansmitted notes of prolest 1o Washing-
ton. The Ifalian povernment argued that its airspace bad been violated by a 115 milieary jet, and the Egyptian govern-
munt maintained that ifs atreraft had been illepally hijacked. [FN106] Newvertheless, i Security Council discussions on
October 11, virlually no mention was made of the American wse of force, A Palestinjan representative raised the issuc
briefly, charging thar the United Seares bad commitied an “official act of terrorism,” an "act of air pirdey against g civil-
ian airerall.” [EN107] The Israeli delegate, in sharp contast, spoke of the “courageous American act directed against
Palestinian terrorism | which| tepresents an csscotiat step towards the eradication of global terrodsm.” [FN108] The See-
retary-General of the Crpanieation of the Islamic Conference, meanwhile, called the TLS. action “a matter which has leg-
al implications which 1 do nol intend 1o address ™ [T 9]

{3} 1986 Adreraft [nterception

O Febryany 4, 1986, Israel launched a “terrorist™ abduction attempt siikingly sundlar to its unsuccesslu] 1973 ven-
ture. [F 114 Onee apain, lsrsell fighler jets imtercepted o civibian flight--this time, a Libyan craft bound for *177 Dam-
asgus--and compelled il to land in fsmel As in 1973, Isracli authorities peimitted the inlercepted aireralt to depart after
having first determened that it held none of the terrarists expected (0 be on board,

In subseguett debate, the Securiyy Council consudered whether to adopt & drall resolution condemning lstael for ils
foreible sctivn. Here, Tsracl's delepate submitted that his state had acted in “self-defense ™ as the ferm “must be construed
in the age of terrorism.™ [FNiEL] In such a time, he maintained. “a naton attacked by termorists 5 pamitted 10 use foree
o prevent of pre-cmpt future attacks™ 11 was “simply nol serious o sigue that inlernanonal law" prohibited states from
“eapluting toriorists in international walers or airspace,” [17112]

LS. Ambassader fo the United Nations Yemon Wallers responded that the Tsraeli inlerception had heen legally im-
permussible because it had been undertaken without adeguate prior evideice of terTorist action, Nevertheless, he argued
that the LLS, povernment was vhable o accepl a draft Secunity Council resolution that “implie[d| thal the fnterception af
aiecrafl iz wrongful per 20 According to Walters: “[Afs a general principle the Unired States opposes the intereeption of
civil wircraft” However, he continued, "“we beligve that there may arise exeeptional ciroumstances in whish an intercep-
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tfion may be justified.” [e then arliculaled the ULS, view of the jus ad belfim: A Stare whose temitory or cilizons are
subjected 1o contimpng tenorist attacks may respond with appropriate wse of force 1o dedfend iself against further ar-
tacks.” The slate's capacity to undeimake forcikle avion, he concluded, was “an aspect of the inherent right of self-de-
fense secogimized in the United Nations Charter,”™ [FN113] This LS. -Tsracli rendition of scll-defense agamst termorism
was aot supporiad by any other Security Couneil member, however.

{4} 1he kidnapping of Sheik Oheid

fielore dawn oo July 28, 1989, Tsracli helicaptors landed seerefly in the village of libchiy, Lebanon, [FNL L] There, a
force of twelve Israeli commandos abducted Sheik Ahdul Karim Obeid and 1wo other men from the Shite cleric's home,
killing one of Okeid's on-tooking neighbers, [FN115] *178 Tn the wake of the operation, an Lracli government spokes-
man cxplyined its rationales as spintual leader within (he pro-Iranian Pacty of God (! lezbollal}, Obeid had passed “war
miaterial to Hezbollah fighters in southert Lebanon and [had given] shelier to committers ol attacks.™ TFNT16] Later, an
Israeli Army sfalement pronounced that the thifly-six-year-old Sheik bad beco “*'arrested” as a Ypreacher, inciwer,” and
“plammer of attacks ugainst Isruel” [FNLL7]

isacl's abduction of Obeid elicited *a chorus of interoational erfticism.™ [FRI18] In a While onse press conference,
President George Bush remarked rersely: 1 dan't think kidnapping and violence help the cause of peace.™ |FN19) AL the
Uniied Wations, Scerctary General Javier Perer de Cuellar dubbed ¢he kidoapping “a vicdanen of Lebanese soveretgney”
and demanded ihat the Sheik be retumed to Lebanon, Tsing even Blunter languape, Heypt accused Lsrasl of “slate lermoe-
ism. 1N 120

Afler offethe-record consultations, 'FN121| the Securily Couneil wnanimously adopred Resolution 638 on Jely 31,
1989 "FN1221 In a rather brief resolution, the Counctl addressed only in general terms the question of hostage-taking
and abduyclion, mentioning expliciidly neither “Tarael” nor “Sheik Obeid,” Instead. the resolution “eondemnfed] aacgui-
vocaily all acts of hostage-laking and abdoction™ us “offenses ol orave concem to all Stules and serfous violations of in-
ternaticial law.” Moreover, it "demand[ed] the immediawe safe release of all hostages and abducted persons, wherever
and by whomever they are being held. ™ A1 the time of Resulution 638' adoplion, sixtcen Western Lostapes were helicved
1o have been held in Lebanon, including the American William R, Llipging, whose life had been threatened on July 30 in
response 1o Obeid's suizure. [TR123)

*1TY b Assassinations of Particular Terrorists

Any discussion of stale assaszsinations of alleged “terrorises™ ts inherently problematic insafar as such actions have
typtcally remained unacknowledued by their pemetrators. [I'N124] Nevertheless, two prominent cases will be revicwed
here: n the Uirst, lsrael's involvemient was broadly coneeded, cven by Ismel's supporters, and the action's legitimaey was
debated by the Securily Council; in the secend, the Bsrach Government publicly admitted 115 action,

{1} Khalil Bl Waxir

G Apnil 1, 1938, Khalil Bl Wazir {Abu Jihad), two of hizs bodygoards, and his driver were killed in L] Wasies
home in @ Tunis suburle [T 123] Aceording to Professor O'Brien, “although Israe! did noi ofticially admil responsibibiey.
the assassination wus nonetheless an lsaell aperation”™ [17%1268] [srael did not panticipate o the subsequent Secunty
Council debate; mevertheless, its spokesmen observed that E] Wazir had been Al Tatalh's military chief. had served as
cheel PLO cootdinater with *180 the leaders of the farifada, and lad bame responsibility for a serics of [ethal teororist
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operaiions against [srael, [FW127]

The Securily Counci] charged Israe] with F] Wazir's assassination, formzlly condemning it in Resolution 611 of April
25, 1988 {I'N12#| The United States abswained in the vole, arpuing that the condemnatory resolution “disproportionately
places all the blame for this laest round in (e rising spival of violenee in the Middle Fast an ane event anly while failing
to mention other actions that preceded L It alse ncludes language that is suggestive of chaprer VIT sanctions,” [FM129]
Despite it3 absteation, the United States condemned Bl Wazirs asssassination and all political assassinations, while sup-
porting Tunisia's severcigny and territorial inteprity. [1F%130] State Department Legal Adviser Abraham Soluer would
later obserey i a 1989 speech: “a state cannot acr secretly and without public justification in its self defenge.” [FMN131]

(231 Shetk Musaws

On the afternoon of Febroary 16, 1992, two [smeli helicopter gunships attacked o seven-vehicle motoreade travelling
il sowiliern Lebanon. [ENI13Z] Killed in the rocket assauvli were Sheik Abbas Mosawi, Shiile Imam and Jeader of Tlezbol-
lah, Musawis wile, their six-year-old son, and five of Musawi's bodyguards, Isracl launched his lighming raid in the
wake of two other forcible actions: its own pre-dawn airaeike that day on two Palestinian bases in southemn Lebanon, wnd
an Arab gueTilla attack the day befare on an lsragli Ay camp within [srael.

Calling the Party of God a “morderoas, lerrorst organization,” [FX133) laracli Defense Minisier Moshe Arens char-
acterized his state's forcible action against Sheik Musawi as both “an anack intended o hont Heshellab™ |EN134] and “a
messuge 1o all the werrarist organivations [that| whoeeer opens ao aceount with ws will have the aceount closed by
us [F%135] #181 Thourh Awns described Musawi as a “mwan with lots of bloed o bis hands,” tsracli guthoritics did
not explicitly link the atack on bint to the earlier Arab raid on an lsracli camp in which three serviceman had died. Mor
dhd they explain he timing of lsmel's sction against [leghollab's seercrary general. |FN13G]) What was clear to obsenvers,
hewever, was that the slain leader of Herhallah bad been "a symbaol ol terrarism 1o [the] West,” [FNi137]

Although Sheik Muosawi was kilied 1o the lstaeli acrion, the mission's original objective may well have been “ro kid-
wap Musawd and hring him to Tsrae] for trial or exchange for an Israeli TOW belicved held by the Hesbollah" [FXN138)
Actording 1o one account, 1he operation “went wrong™ when lsraeli helicopters tracking the Sheik's convay misfired. The
missiles had been infended “to lake our the vehicle carrying Musawt’s bodvguards, allowing commandos in a buckup
chapper o lund and cuptuee himn alive. [nstead, an Tsracli missile hit Muosawi's car, inclherating everyone in it 18134
If this report is an accurate oo, then Isrecl's operaiion is an example of yet another failed abduction attempt, [FN140]
Such a conclusion seems plausthle in light of the operation's manifest similaties to Lsracls 1982 kidnapping of Sheik
{Obeid, ¢ former calleague of Musawi

Lyewpite the lethal charavter of Tsraci’s 1992 sction, intermational resction o it was relatively reserved. To be sure,
Palestinian spokeswoman Hanun Aslrawi was critical, asking shetorically, “To use the air foree and state policy to kill
women and children, that's not teroeism? Bul it demanstrates again ibat this kas te stop, and the ooy way it will stop is
1 have a peace seitlement ™ IFR141] Mevertheless, 8 V8. State Deparioment official withheld formal cotienent, observing
simply that “we regret the loss of lives in Tsrac] and ! cbaoon in recent days and urge all concemed to crercise maxinmen
restraind.” [FMN142| Simitar appeals for restraint were made *182 by a nwnber ot stales, including Bettain, France, and Ir-
an. FN143] The Security Council did not discuss the incident.

¢ Militeare Serifes apainst Terrorist Basey
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Since the mid-1960s, military strikes have been lwnched regulaely against allezed terrodst basvs—in vittually all in-
stances by the state of Israel against sies in the states of Jordan, Syia, Twnisia, and Lebanon. Tn iwo separate studies om
the hroader subject of “reprizals,” Professors Bowed and OBrien included examinations of these counter-werroris! ac-
tions, Fw 44| Bowett reviewed twentvesis cases of reprisal from 1953-1970, twenty-twe of which invelved [sracl. OfF
these  lsrucli cases, =t least cight belween 1066-1970 might be considered “forcihle strikes against temosist
bages,” [I'%145] O'Brien discussed gnother lourteen cases of isracli aclion from 1971-1988 that might be sintlacly char-
acterized. JFMI46]) In lict ol scrutimizing *183 here all twenty-two of these cases and other more récent enes, [N 147]
this section first recounrs ane of e most prominent contemporary gxamples, then atwmpts broadly 1o characterize state
PIACTiCE,

(1) The 1985 Tunis Raid

On October 1, 1985, Israe! launched an air strike on 1be PLO headqoarters o Bog Cednia, a subarb of Tunis, [FN145]
The attack, which killed o injured more than a hundred persons, came a week afier the murder by Palestinian ienrorists
of thece Israclis in Lamaca, Cypms, [FN149] Declared Defense Mimister Yitzhak Rabin after lsracl's assaall, “We de-
cided the iime was right W0 deliver 2 blow to the headguaners of those who make lhe decisions, plan and camy oul terrar-
igt activitics,” [FM13)]

In subsequent Sccurity Conncil debate, lsraell Ambassador Neanyahu maintained that Tunisia had allowed #s 1ot
oty to be cmployed as a errorisi base;, hence, the Nonh African sfate had represented a legitimate target for lsrael's
armeod wetion, one proporbionale o past and projecied damuse inllicted by terrorists on Israel |FN151] Though the Sowvet
Uniion did oo parecipate actively then in discussions. [FN1352] the Security Cowuneil, by a 14-0-1 vote, passed Resoludon
573 condemning Tsracl's “active armed aggression” The instrument urged muember States o “dissuade Lsrael from neson-
ing [rom soch acts,” supported Tumisia's righl to reparations, and demanded that Iseacl “refrain from perpetrating such
gots of agrrrssion or [rom Uweatening to do so.™ |[FNES2]

The Lnited Stales abstained from the Council's vote because the drall resolution had made no meition of PLO temor-
izm. The TLS, Goverument's position then appeared semewhat inconsisient, however, As Professar Reisiman would [ater
vhscrve:

#1384 The initial Whie House response to the action was that it was “a legitimafe response against ferrorist al-
tucks.” The aext day, Seerctary of State Schulie defended the lsraeli action, while the White House began to inch
away. The subsequent White House statement charactericed the raid as “uwnderstandable as an expression ol scii-
defense.” bur added that the bombing “canor be condoned.” [FN134]

At the Secority Council, Ambassador Yemen Walters argued that the United States “recognize[d] and stoongly sup-
porfed| the principle 1hat a state subjected to cantingine terrotist anacks may respond with approprizte use of foree do
defend fzelf apainst Jurther attacks™ Such an action, comtended Walters, was “an aspect of the inherenl right of sel-
defeinse recopnived in the United Natiens Charter.” The United States promaied the principle, he concloded, “regardless
of attacker, and repardless of victim,™ |FW133] Tess than ¢ week after Walter's stalement, on October 7, four Palestinians
hijacked the criise ship Achille Lawro in retaliation for lsrael's Tunis raid,

{2 State Artacks on “Terrorisi™ Bases: A Surmary

At least four conclusions may be drawn about slate practice with tespect to forcible actions directed against
“terrorlsl” boves--at distinet from those against terrorisi-linked eearcy. First, as has alrcady been observed, soeh uses of
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force have been undertaken with some reeularity sinve the mid- 1960 Between 1966 and 198K, for cxample, couner-
basc operalions were launched on ihe averape about once per year, [FN[56] Sceond, Isract has beco essentially ihe only
stie o coploy armed cocteion againg terrarist bases per ge. Thind, most countor-base attacks have been directed zpainst
tarpels in Lebanoan. By 1988, Isracl had camied out at least sixtcen separate major aperabions there, nat includimg the
1972 Litani rad and the 1982 War, [I'N1357] Finally, there would appear to hawve cimerged a “credibility *185
gap” [FN138] between the putative Clhuster mile prohibiting forcible actions against termorist bases and the actual practice
of states. What Bowet satd in 1972 of reprisals can roday probably be applied o stale acrions against “rerrorisi™ bases;
“The law ... is, because of its divorce from actual practice, rapidly degenerting 10 3 stage where it normative character
t5 B question.” FNL1AY]

o Mifitary Steikes agoinse Sterres Allegealy fvedved in Terrorivm

L'nti] Tune of 1993, ihe only prominent mifitary sivike launched directly agamst a sfare purporledly linked 1o temmoris
activily was (he .9, air ratd on Libya. W (A0] That 1986 Reagun Admimistration action represents perhaps the guinies-
sential example ol s tarcible state eesponse W torrorisin,

() L5, Raid on Libya

Cn April 14, 1986, Anwrcan armed forges laonched Cperation “El Dorade Cayon,™ The hall-hour bombing raid
struck five tercorist-linked targets o Ttipoli and Benghax, [F¥161| causing the deaths of (ivty-scven *186 people and
the injury of another ninety-three. |[FN162| That cvening on pational tclevision, Ronald Reaean tersely artiowdated his ra-
nonale for using armed force: "1 wamed that there shoold be no place on carth where werortsls can rest and truin and
practice their skills. I meant it The United Siates bad proof of a “direct™ Libvan role ju the bombing of & West {irman
discotheque Mequented by American servicemen, Beagan mmainlained. Marcover, it possessed “solid evidence™ that
Cadhali had planned other amacks “against she Tnited Slates' installations and diplomats and even Amwerican tourises,”
Self-defense, concluded the presideoy, ©t5 not obly our rightl, it s oor doty. Tt is the porpose of the mission underteken fo-
night™ [N E62]

The American attack of Libya, which supgesied both self-definse aad retaliatory matives, |FNI164] elicited over-
whelmingly suppord in the Unitcd States. A CBSNew York Fmes poll, for example, foerd that over thice quarters of the
American public laveored the action. |Fi165] Perthaps surprisinely, even twe of the Reavan Adminisiration’s most con-
sistenl eritivs, House Speaker Tip O'Nzill and Massachuserts Semnlor Edward Kennedy, appioved of the president's de-
viston 1o use Force, | FN106]

Such suppoit did nut extend far beyond Amnerican shores, however, Mosl of America's West European allics coriti-
cized the attack, |[FN1GY] the Third World uniformby condemned i, [I'N168] and Soviel Proier Gorbachev acensed the
Reazan Administration ol wking an action that could “not be fustified by any arguments.” TEN 69

Inunedisrely prior 1o the American air sicike, 1FN{T)] Libya had complained 1o the Secunty Council oo two grounds:
Hial the Lnited Stales had formally denownced Colenel Qadhafs activites, and that it had laenched provocotive
“Freedom of WNavigation™ (FON) exercizes in the Golf *187 of Sidra. "I was in this conext,” noles Professar OBrien,
“that the Council debared the U5, action.” [FiN171]

In a series of cight mectings, the Security Council considered the mid on Libya, [FN172] Here, the American re-
course 1o farce was criticized on a variety of bases and by represcniatives from numeroas stawes including Algeria, Cuba,
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Crechosiovakia, Fast (fermany, (thana, India, (man, Saudi Atabda, the Seviet Union, Syria, the United Amb Bmitates,
and  Qatar. Council  delegates maintained  that the use of ammed foree  againgt Libya had  been,  infer
afrz: “indiserinimnate;” purspunt o no prior “amwed adack;” pursuant to no sabsiantiated Libyvar involvemend i
“tervorist’ aclivities; pan of a broader pattern of Amcrican aggression against “progeessive” Third World states: designed
ter thwart Libva's suppor of “wars ol nationat liberation;” and exemplary of "staie rerrerisim,” [FN173)

Ambagsador Wallers prezented the American position, one later characterized as “wirlually identical with the long-
slanding Isracli position™ on permissible responses lo terrorism. |[FNL74) The United Siates had acied i self-defense, he
subinilted, after [ts peaceful efforts to respond to Libva's terrorist activities had proved iscffective. Alluding 1o the April
5. 1986 La Helle discolbeque bombing in which two Americans had died and seventy-vight had been injured, [FN175]
Wallers maintained, “in light of this reprehensible act of violenge--ualy {he latest in an vugoing pamem of attacks by
Libya—-md clear evidence that Libya is plaming g muititude of future attacks, the Uniwed Staes was compelled (o exer-
cise its rights of sell-defense.” [FX176] The American sclf-defense response, the ambassador explained, had been dis-
criminate, proportionate, and counter-force. 11 had deliberately tarseted clements of Libva's military  indrastrecture:
“command and control sysiems, nelligence. commuonications, Ingistics, and traiming facililies,” Such siies bad heen om-
ployed 1o exceute “Libya's harsh policy of lerrorion, including  ongoing atacks  aminst US. cilivens  and
insia]lations,” [FIN177]

In g “wery rare inslance of acceptance of the basic Isracli position™ on purmissible stale response to terrarism,
[17% 178 Hritain supperted the American *188 use of forve in Seenrity Coungil debate, Ambassador Jobhn Themsoen -
gued here that terovism had been a Libyan “instrument of State poliey™ [IN17Y9] and that Qadhaf's allies lud fostercd
hiz self-perception of buing aboave the law. [IFMTSD Sir John suboutted that the Unied States possessed the requisile
prao’ Lo establish & linkage between Libya and the April 5 discotheque bombing. as well as to numerous ather prior and
fitlgre terronst seevitics. The British diplomst concluded, in marked contrast to ewrhicr statements by Prme Minister
Thatcher, [FNLE1] that the United States had acted in seli-defense. [FN1382]

Lltimutely, o Seowdty Coanedl resolution condemning the United States was velned by {he United Siates, Cireal Bri-
taiyy, and France; Australia and Denmark also rejected the resolution, while Venewuela abstained in the vote, [FIN1E3] Ace-
cordingly, the Couneil undertook no lurther action on e case. The LN, Genergl Assembly, however, subsequenlly ad-
apted a resolution condemning the Libya raid by & vote of 792833 [FNI1S4 |

{21 1993 L5, Attack on lrag

Jgven years after the ULS, raid on Libya, a remarkably sinular {orcible actien was undertaken by American forces
against tray. Onec again, o nighttime airsirike on termerist-linked targpets in the Middle East was followed by an evening
nationu] broadeast by the TPresidene |FN185)--though now by a Democrat, not o Republican, As in 1986, 178, officials
charactetized the 1993 operation as discriminate, proportinaaie, and legally permissible as a sclf-delensive response o
state-sponsorcd lemronsne Finelly, Tike te Libya aie raid, the American craise missile attack on Iragi Intelligence Service
headguarers was fzunched before any V.S, consultation with the UN. Security Counei]. The Clinon Adsumistration ar-
gued, as had the Heagan Administration betore i, that peaceiul methods of addressing the siteation had proved futile.

*189 President Clhinlon began his Jung 26 "Address 1o the Natlon” by saying he wished fo speak sbowt “an attack by
the Government of Irag against the United States™ and about the actions the U5, government had “just taken to respond.”
Though Clinton never mentioned the “UIN, Charter” or “interrational law™ per se. he nevenheless advanced a legal argu-
tment. An elaborate plet "o assassinale former Prosident George Bush while be wus visiling Kwwait City™ in April had
heen “directed and pursued by the Irzql indelligence service,” and thus “devised by toe Iragl Government.” Since the car
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bonsb plot had been “directed against a former President of the United States Because of actions he ook as President,”
Clinton argued that "the tragi attack against Presidemt Bush™ had constituted “an atlack against our countiy and against
all Americans,” In view ol “compelling evidence™ of twt plor, “a fuom and commensurate response was essential to pro-
lecl our sovercienly, lo send 2 messape to those who engape in state-spomsored terorism, to deter further violence
againsi our people. and to aflfnm the expectation of civilized behavior among nations.” The TLE, respense thus had been
propertionale and discriminate, timed 4o minimize risks o iuocent civitians and targeted at key Tacilities of the terrorist-
tinked Iyagqi Tnuclligence Scrvice complax,

On Iyne 27, 1993, 1185 Ambassador to the Unitegd Nations Madeleine Albright sought o explam the U5, forcible ac-
tiens to e U, Secucity Cooncil. {FN180] “We responded divectly,” she submitied, “as we were cntitled 10 do under
Anticle 51 af the United Nations Charter, which provides for the exercise of sclfdelense in such cases” The U
“response,” Albright argued, had been “proportional and aimed al a larget directly linked to the eperation against Presid-
ent Bush. It was designed to damage the ferrorist infrastructure of ihe tragi repime, reduce its ahility to promnte terror-
ism, and duter Qather acts of aggression against (he United Stutes.™

Albright's Sucurity Council colleagunes cither supported or failed to reject Albright's degal arguitient, French Arbas-
sador Merinee, for example, observed that his government approved policies thal combatted terronsm and thar ic “fally
undersijond] the reaction of the United States and the reasons for the unilaieeal action by LLS. forces.” [FN1R7| Japanese
Ambassador Hatano noied subsequently that his “Gaovermment consider[ed] that there {had] existed an unavoidable siw-
ativa in which the Lnited States Governmend cowld not help but take action,™ [FNI88] The 1050 action was [ikewise
deemed justifiable by Hongary, the United Kiogdom, and the *190 Russian Federation, and was oot explicidy con-
demned by Cape Verde, Brazil, Chie, New Zeuland, or Spain. [IFMLED]

e Cancliyinns cqbour Stete Droactice

Alier scrutinizing posl- 1945 praclice, one may draw a number of peneral conclusions reparding “forcible state re-
sponses 1o fervonsm.” For analytical purposes, (Dur qualities of these coorcive actions ate reviewed herer ther frequency,
locations, agents, and conguequences,

(13 Frequency of Forcible Stale Actions

Excluding achions taken spainst alleged bases, there have been relatively fow forcible state rosponses to terrorism,
[FN180) Since 1945, lor example, there gppear to lave been just tour prominent cases of attemgied state abduction of
suspected loronists, two prominem and relatively unambiguous cases of stale assassination of particolar terrorises,
[FHig1] and two cases of military sirikes againgd atates allegedly Tinked to terrorism. Oniy counter-base actions have
been conducted with uny frequency, oo the average ghong goce per vear since Lhe mid-[960s, and these often have taken
the form of small-scale commanda operalions or airsirikes.

(2] Laowsatinns of Forcible Stale Actions

Virlually cvery sfale response 1o terrorsm has been camicd ot in or around the Middle Cast, in the states of Leban-
o, Libya, Jordan, Syra, Irag, and ‘FPunisia, and in the arspace over the castern Mediterranean Sea. Lebanon has been by
{ar the mosl common site of counter-termorist actions. Sinee 1969 an abduction, an assassioatob, and at least sixteen
strikes agamst alleped terroresl inslallaions have been catried out there, This tendency has likely reflacted Lebanon®s
popularity as a location for erranst bases as well as its contigeiiy to Tsrael.
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10 (3) Agents of Forgible State Actions

Thus far, only bwo sleics have psed foree in response to kerrorsoy Tsracl—-in gboul lwo doven instances, and the
United States thrice, in its 1985 atempdt 1o acguire jurisdiction over the Achille fawee hijackers, in its 1984 air raid
against Libya, and m ids 1993 cruise missile altack on Irag. Signiltcantly, both lsrael and the United States have been
conspicunus victims of *“emorist”™ aotivities and bath have possessed sufiicient military and intellizence capacities tw take
coercive actiot, Ome would cxpect onfy states with such means and such motives o wield loree against terronist-linked
tarpels.

(4} Comsequences of Forcihle State aclions

How best o gaspe e operational ‘cffectiveness™ of coercive counter-lumotisl &efs 15 subject lo dispule. Neverthe-
less. reasonable observers may conclude that such skte measures have ofien proved tectically unsuccessful or caused sip-
nificant collateral casualtics. Athong rhose actons that might he so judged are the following: the 1973, 1983, and 1986
airerall interceptions, aficr which not a single snspected terrorist was laken into oustody by the state using force the
1292 assussination of Sheik Musawi, which killed the Shiite cloric's wife, his six-year-old son, and five bodyauards and
which may well have been a bungled abduction atlempt; the 1986 TLS. air steike apuinst Libya, which Tatled Colonel
Qadhafl's steplavshiler aod damaged & sumber of civilian aregs; and the 1993 T8 adack on [ragi Intelligence Service
headquarters, which cawsed the deaths of cight civilians. |[FN192|

Notwithstanding their operationg] censcquences, how hagve lapaeli god American counter-terrorist actions heen
viewed by the international commuonity? (verall, these cocreive operations have been fairly regulady eriticiced by the
vast majority of states, JFN Y3 | Several imponant qualifications must be added o this peneral observation, however,

Firsl, in some nolable cascs, states have departed from the common praciice of explicil und virtsally vnanimous con-
demnation of the forcihly acting state. The mlernational responses o Qe interception of the Achiffe Lavurs hijackers and
1o the assassination of Sheik Musawi, for example, were relatively muted, In the latier ipstance, lhe Sceurity Council did
nat even address the issoe, Likewise, after the abduciion ol Sheik Oheid in *192 1989, the inlernalional response was, in
some respecls, limited, Here, the Secunity Council formally rejecred hostzge-taking iy Resolotion 638, nevertheless, n
neither congdemined Tsragl nor anentioned Obeid by name. Moreover, aficr the 1986 Libye mid, both Great Brtam and
France joined the Uniled Siates in veloing 3 condemmatory Security Council resolution. Australia and Denmark rejected
the drafl instryment as well, Finally, the Clinton Administration's June 1993 amack on Baghdad enjoyved a subsiantial de-
gree of interoational support, Sccorige Council reaction, for example, was largely favorable and no formil condenmation
aof U5, actions was pursucd. |FN19E) Among other states, Britain, Germany, aod even Russia deemed the croise missile
utrike “justifiable,™ TEN1403]

Second, it is difficult w0 measure the daprec to which condemnations of Israeli and US. aclions have hoeen based on
the nature of the aets, and the degree to which such condemmations bave been based on the pature of the aciory them-
selves. During moch of e Cold War pertod, both [stael and the United States were fairly regularly attacked in inlerna-
tiogral fora. N would sewin likely, therefore, that geopolitical and ideological considerations informed at lezsl some inter-
natienal critivism ol counter-terrorise operations in addinien to sioctly legal concerns.

Finally, Secwity Council condemming specilic [oreible aots equently have been internally inconssient, emphasizing
altgrnalive rationalcs for condemumation of specific actions. [FN196] Amoeng other things, this lack of consistency may
well indicate u general lack of lepal sophistication among observer states. As ('Bricn commented i lis article on
[971-1988 couer-terror operations: “[1he Council's record during the period studied is conspicuous for tle searvity of
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serions lapal arsuments. MNo delesare retmolely approached (he level of [Derek] Howen's analyses of reprisals and self-
defense, No one even cited his 1972 anicle, Other publicisis are seldom cited--excepl by the Istaclis.” [FN197] In
O'Rrien's opinion, “the main rationale for condemnning sraeli ‘reprisals®DD’ has been that dhe “Sceounily Counci] has
already condemned thern.™ Ar least in the case of Israeli cocreive actions, he contended, the marter has cffectrvely been
rex fudivata, fIENT9E]

*193 2, The Writings of Publicists

The literature on the torrarism phenomenon and its jus qd Aelfum ramilications is vast and ever-expanding, {FN199]
Given the itmensity ol this body of work, it is not surprising that scholarly opinion bag varied substantially, Three hasic
trends within the corpus may nevertbeless be idennificd. First, publivists have Tacked a comman anafptical frumewark,
Second, they have failed 1o agree on the parameters of lerrorist hehavior cngendering a sigie’s #efie to use force i self-
defense, Third, they have failed to agree on how a sate may lepally respesnd with force to terrosist acts. Fach of these
trends 15 considered below i succession.

i, Lorck ef Cospman Analvtical Framework

Scholars, legal and othenvise, ofien employ cotmen aunalytical (rameworks to facilitate their discourse and o pro-
mote cumulative fearning, Such frameworks wypically ioelude shared definitions of key lerms and agreement on what
fundameotal questions nuerit analysis and investigation.

I swdies of the ey ad dedlrem, for example, publicists have penerally agreed on what s denoted by the ferm
“anticipatory self-defonse,” Accordingly, they bave devoted relatively litle intelleowal effort to definitional disputes,
Maoreover, 1 their consideration of anticipatnry sctl-defensc's permissibalily, scholars have commuonly agreed on what
fundamental guestions are legally significant and therefore worthy of exploration. Virtally all who have written on the
sibject, for example, have avcepled o price? the importance of the Carofine case and the legal criterien af “imminent
threar,” [I'N200

*194 In the terrorism lilerawre, however, no common analytical framework bas yer emcrged. Firsl, as we have scen,
publictsts have falled to devise a consensus definition of “terrorista™ [FN200] As Guy Roberls bas terscly ohserved,
“temorism 13 oot a legal rerm of at™ j1°N202] Hence, cerlain important gueitions bave mo! yee been answered avthoritat-
ively, Among them are thess:

(1) Is an act undentaken solely by 2 siate oroan a tervorist act? (FN203] .
(2% Is & teororist act dirccted against such swte targets as mildary and diplomatic installattons and personnet
priwecly categorized as a femonist act or as simply an "act of war?” [FN204]
(3} Must an act be politically motivared 1o be cansidered terrorist? |Fiv203]
{47 15 terrorism per se illegal under international law? [ 206)
Second, thopeh they have at times emploved similar vocabulary, scholurs have disageeed oo which worerism ques-
tions are legally sipnifacanl. Among (he questions addeessod by some, but o gl lezal scholars are:

*195 (1] Is there a lepally sipnificant distinction belween termorism with srate involvement and thal withoud 17
[FR207]

{2) Troes the motive for a slate's response W temroeism affect the response’s permissibilily” For example, may g
state respond solely for ** “puritve” reasons? (PN 2]
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{3) Does the locus of terorist aci affect the permissibility of anned state response? For example, does a terror-
ist allack on sationals abroad cogender a different responsce than a tertorist attack on nDationals within the stale?
TEW 204 |

{(4) Must a state response (0 terrorism be justifizd solely o the grounds of “self-defense™ or has a law of per-
missible “reprizal”™ emerged? [FN210]

(5) Whal "forcible respanses to terrorism’’ should be constdered in a review of sfule prachtice? Rescue mis-
sions? Armacks on tertorist hases! Inferceptions of aireraft and vessels bearing swspected terrorisis? Auacks on
stale spoosars of terronst? Covenl assassinations of ferrarist leaders? Owvert assassinations of tervorisl leaders?

Buecause scholars addressing the termrorism question have lacked a common analytical framewotk, any neal summary
of tieir writings is virtually impossible. Accordingly, this section atternpts principally to *196 jllustrate the diversity and
rampe of imlernational leval opinion on the terrorism guestion. To do 3o, il concentrates on the writings of a select ithouweh
representative group of prominent conlemporary publicisis, [FX212]

b, Tervorist Acty Giving Rise to Self-dafonse

Al publicists have acknowledeed that states have an inhere right to defcnd themselves in the cvent of @n anned at-
tack. They have disagreed rmatkedly, however, over whal specilic ervorist actions give rise (o the right of seli—defense
ender Anicle 30 At one end of’ a broad, mulil-hued specirum lie publicists suppottirg o “high threshold” for permissible
wimned eapotise. Professor Francis Boyle, for example, has suggested that states may respond enly (o termndst attacks
within their ows rereitory. [EN212] AL the oibier end of the spectrum are scholars suppeorling a “low threshold” for for-
cible respanse. Akraltam Sofaer. for example, has submitted that ar times cven one affgek or o statels pabional abroad
may justily that slate's forcible response, [FN214] Localed it between are numerous scholars who favor a meore
= moderate threshold™” These inclyde Prafossor James Rowles who has confended thatl isolated temrorist aftacks do not
constttule armed abtlacks justilying the wse of force, bul thatl farge-veale, continudng anacky might do so, depending on
the eircurnstances. FNI15]

{11 ~“High™ Sclicdefense Threshold

Follewing a 19338 seminat on tcrronism convencd at the Hagne Avedemy of Interoational Law, Professor Frowein
surmuarized the henpresent state of rescarch carried oul by the English-speaking section of the Centie for Smpdics and
Research. In his discussion of “the use of force 1o prowet citizens from lerroetst threaw™ [FM216] Frowein outlingd wihat
might be characterized as a “high threshold” arpument. *|I]r is difficult to sec how one could accept & thrvat on citizens
on foreiyn ferviiory as befop ‘an smmed attack, "0 he submitted. “IF words mean anyibing, there camnot be any *197
quesiion that an amed alack cenpnar consist of o temonst dction apaingt citizens on forcign territory, even i wicrated by
fhe derritorial state,™ [EN217] Thoogh Frowein scemed ultimately to rejecl this narmow intorpretation of Aricle 51,
TEN2LET he argued that the Tnternanonal Cowrr of Justice bad appacently confiemed 0 m the Mearagua s Unfted Stoer
case. |29

by a panel discussion during the 1967 annual mecting of the American Society of Tnternational Law {ASIE), [EWN22
Professor Boyle postalated g similarly high threshold G a siate’s pennissible selfdefense. Criticizing a series of regent
LLS, counter-terrorisl acticits, |[FM22T] he sugwesied ihat under Atticle 51, “selivdefense could enly be cxercised in the
evend of an actual or perhaps at least imminend ‘armed attack’ against the sete fteelf” [FN222] Given the limits imposed
by the UM, Charter on a stale’s right to defend itsell, thercire, the bombing of & West Berlin dizeotheque frequented by
Armnerican soldiers “could not possibly serve as any justification for the Feagan Admimstration’s deciston (o homb tarzers
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trn and near the Libyan cities of Tripali and Benglazt, ™ [FIN223]

(2) "Low" Sell-defense Threshold

Ta stark contrast to the views of Francis Boyvle and other high ilhreshold advocates, are rhose of publicists like Albereg
Coll, William OTirien, and Abraham Sofacr. Professor Coll, for cxample, purticipated with Professor Boyle in the 1987
ASIL panel discussion on werrorism. lmplickly challenging Boyle's high threshold argument, Coll contended that self
defense need ot he viewed a5 'z straitjacket,” |FN224] The TN, Charter's self-defense provisions, he ebserved. “do not
address dircetly the subtler *198 modes of contemporary intermationa] violence, Hence, it would be a rapic mistake o
mterpret article 51 as an absolule prohibilion oo military sesponse fo temorism.” [IFN225] Self-defense, argued Call, con-
sisls cagentially of “mcazures necessary to protecl the state and its people from putside armed attack in all its convention-
al and uonconventional rms"--including tervortsim, [FN226] Among those acts constituting “termorism’ and therctore
justifing self-defense, submitted Coll, arc ones divected at such targets as “tourists on a erudse ship, schooichildeon,
scholars or journalisls.™ [FM227] leolaled allacks spainst nalionals gt home or abroad, he seemed 1o suggest, would en-
gender a state’s righl of respoose. Aliacks directed specificsily against “military personnel and ober agents of the state,”
however, “ure best deseribed as simply acts of war” providing the victim state “with ample legal justificaton woder the
laws ol war™ for response. [FN22E]

In las 1990 article, Keprivals, feterrence ond SeffDefonse in Connterfervor Operoabions, |FN22¥] Professor O'Bnien
likewize advanced o “low threshold” arpument, To OBrien’s view, “there {5 ample warmnt for broad inderprerations of
article 31,7 [IFW230] The “[mjachinery for peacelul sedlement of dispuies bas been warable and notoriously insofil-
cient,” he subroitted, and (he U N, Chaner model of collective seeurily has been problernatie. [F™23]] Citing a TY86 art-
icic by Professor Coll, [N232] O'Brien commented, “Given that onch of contemporary conilice takes the farm of sub-
versive infervention, exported revalullon, indirect aggression and transnational revoluionary warfare emphasiziog teror-
ism. strict imterprelations of the right of seff-defense against immediate anned attacks arc notl compelling.™ [1'8232] o
his lenpifyy discussion of stale practice, *19% (YBricn suggested [1%234] that the following tecrorist actions might en-
gendor o slate's rplt to self-defense: acmed attacks against it lerridory, [FN235] hostage-taking within its territory,
(2361 hostage-taking beyond its tepyitary; [IF2371 and aoned ateaeks on its nationals abroad. [FR238]

In a 1989 fecture before the U185, Ay Tudee Advocale General's School, Jodee Sofaer set out perhaps the quintes-
suntial dow thresheld arpement. [FN239] “lhe ootion that self delense relates only tooa use of foree that matenally
threatens a Stale's ‘tenitorial integrity or polilical independence,”DIY™ declared Sufaer, “ignores the Charter's preserva-
ion of the ""inberent” scope of that right.™ [1%Z240| Smates “have raditionally defended their military persoanel, citizens,
commesce, and propenty from atlacks even when no threat existed w their fermitory or independence.” (175241 Moreowver,
the “mililary facilities, vesscls jnd embassivs of 8 nalion bhave long been considered its property, and Jor some porposcs
ils territory, ™ | N242] Accordinely, the U5 State Depariment Legal Advisor submirred:

[Whete an American is altacked because he is un American, in order o punish the L5, or o cocrce the ULS
inlo accepting a poliical position, the attack 15 one (m which the U5, has a sulficicnt interest to justfy cxtending
its presiection Lhrouph necessary and proponliongle actions. Mo narfen showdd be finited fo wuving force to protect ity
cirizens, from aitacks on their eitzenship, @ Siteations 0 wiiieh ey are within iy bownderics. [FN243]

Tor accept such a high treshold [or permissible seit-delense, Sofer averred, wiuld be 10 “sive terrorists and their
stale sponsors subslantial 200 advamapes in their war agzinst the demovcracies.” [FN244 (le explained, “A view of the
mreaning of tammed attack’ thar restricts it to conventional. ongoing uses of fotee on the tervitory of he vickim State
wonld ss a4 practicu] matler immuovize those who atak sporadically or on foreign terrilory, even though they can be

hitp:/raeb2 westlaw cony/printprintstream.aspx Ysv—Sphit& pril-HTMLE& =~ topd&eifm—..  12/1/2008

1189



I T-04-82-A
Page 23 of 57

12 WilLY 153 Page 22
12 Wiz, Int'l 1.0, 153

counted on ta allack specific Siates repoated(y. " |FN245)

(23 Moderate” Self-defense Threshold

Iocared on our amalytical spechrum at various poimls beiween the advocates of high and low threshalds are fegal
scholars such as Professors Tanws Rowlos and Antonio Casscse. Though their opinions have differed, these publicists
have all supported a rather "moderate (lreshold’ for pemuissible self-defense apainst terrorist action,

Professor Howles, for example, advanced such a moderate threshold arpument during his 1987 ASIL panel discussion
on fertorism with Prafessors Boyle and Coll, |[FX246! According to Rowles, military responses to lerrorist sets are low
ondy when {hose acts are “on a scale eguivedend o what weudd e oan ormed witeck F canducted by govenument
farces.” [FN247| Large-scale, condinuing campaigns of termorist agacks, therelore, could give tise to the righe of self
defense, depending on the cireurnstances. [FNZ45] “lsolated fecrorist altacks, on the other hand, [wonld| not constibate
armed zltacks justifving the use of force.” [FN249| Among ihinse atracks Rowles considered *“*i=olated™ and rherefore
aor juslifing armed state response woere ones dirccted ayainst; the Tsmeli ambassador n Tondon in {982, three Istag
citizens in Larnaca, Cypros in 1985; and the American servicemen in La Belle discothegue in 1986, [FN230)

*201 In gencral, advocaes of a low threshold, like Solfaer, would accepl o principie Professor Rowies' argument that
an Orgeing campaign of termorism engenders the right of selé-defense; they would reject, howoever, Rowles' argument thit
isolaled terrornist attacks fail 1o justify a forcible response. Conversely, advocates of a “high threshald,” like Boyle, would
rejecl Rowles' argument that an ongoing campaign of terporistn, iT undertaken against 1argets beyond the victim stare’s
boundaties, would engender that state's right of sell~defense; they would accept, however, Rowles' argument that isolaled
attacks fail to justify a furcible response,

In his 193% arlicle, Fhe hueraationad Communitel “Legad’ Resporie m Ferrorism, Profossor Cassesc set out whal
might zlso be characterzed as a moderate threshald for pormissible response to terrorism. [FN251] In doing so, be
offered a straightforward rendiion of the jus g beflum “IF .. we wanl to find out whether the use of force is peomitted,
we must [rst ascerfain whether there has been an “amned attack” on the State using force by the State against which foree
is used” [IFN232) According to Cassesc: "Armued attack’ in this context moans o very serious aftack cither on the terrt-
ary of the injured Stuie or on its agenis or citizens while sl home or abrosd (in snother Stale or in intemalional walers or
mrspace).” [FN253] To his “very serions atigek™ criterion, Professor Cassese added a second criterion: “terrorist ais
fifinwst] form pan of a consisient pattern of violenr terrorist action rather than just being [solated or sporadic attacks,”
This seeond erilerion is based, Casgese submitted, on the general principle that “States can only have recourse Lo military
force as a las! resort, for the soal of inlemationu] pedec most always be the overviding lacior in internatiol
relations.™ [FN224] Consequently, “sporadic or minor #lfacks do oot warmaot such a sertous and coospicuous response as
the wse of Toroe in seli-defense, ™ |FN153]

*202 o Linfld Responses fo Terrovin dees

To answer adequately the fundamental question of Ao 2 victim stale may respond o a given ammed attack by terrors
isls, [IN256) at least three subsidiary questians must be addressed;

(1} What constitutes a “timely™ responze by a victim state to a temmarise act?

(2] Whal constitutes a “propsmionate” respunse by a viettm state o a errorist act?
(3} What entitics conslitute proper targets for a victim stale response (o a tetrorist act®

htrp:/fweb2 westlaw com/print/printsircam.aspx ?sv=Splil&prit=HTMLE & lh—_top&ifm=._.  12/1/2008

1188



I T-04-82-A
Page 24 of 57

12 WIILT 153 Pase 23
12 Wes, I 1.3, T53

Legal scholars have offered a viniety of divergent angwers W these important and related questions,

{17 " Timely™ Response

Once iU has begun o suller an “armed attack,” 2t what point may 2 victim state defend iself? May it osly tespond
“on the spot™ o an ongoing termorist act? Must it first oxhaust peaceful romcdies befiwe forcibly acting? May it respond
long ofier a ervorisl abtack has ceased” May 11 take Torcible action to deter anncipated fotare attacks? These are all ques-
tons related o 1the “rimedingss™ or “wnediacy” of a selH-defense jesponse, 2nd fundamemally, 1o the “necessity” of that
response. They arc gquestions o wihich publicists have provided markedby dilferent replics. [I'N237)

Bruring the 1987 ASIL pane! discussion on erronsm, Professor Boyle, for exampie, suggested that only “an-the-spot™
respanises to terrorist armed avack were permussible, [FN238}1 According to Boyle, a stale might tzke zelion solely “in the
cvent of an achal or perhaps morinent "armcd allack "D [FMNZ23Y) unediate seli~defense, “[bly definition, ... would
ool include military retatiation and reprisal sitce they ocour affer tae focr” [EN260] Boyle rejected *283 past facie sell-
defense measures becanse an “expansive reading of the doctrine of self-definse to isclude retaliation and reprisal would
provide pratuitpusly ample groonds for many other slales to come vp with all sorts of justifications and pretexts for enga-
minig i the threat and use of foree that could sipmificamly wndermine inlemational peace and securily.™ |[FX26!] Boyle's
denjal here of the lawlulness of smed reprisal was consistent with prevailing scholarly opinicn that reprisals are per se
illceal, [F202)

Piofessor Mark Baker lkewise treated the dssue of immediacy W his 1987 amicle, 4 Call 1o dmend Arvticie
F/ [FN263] According ro Baker, “the clement of time cannet be ignored when examining the necessity of the response,
This temporal clement of the requirement ol hecessity means that a respanse must be made ofese dn time to the aciual at-
tack.”™ [N 2641 Distinguishing individual from state sclf-defease. he noted that cach varicty should be judged by a difler-
ent standard: “An individual's response s normally spontameous, whereas a state reguires a2 more calowlaled response
when ts ‘collective hife is ibireatened. "D} [I7N263)

In his 1989 macle, [1VN266] Prodesser Cassese suggested a view of immediacy slightly differcnt from that of Boyle
of Baker. While he did not argue that reprisals were permissible, he submitied that a necessary sel{-definse responmse
must (oilow the vienm state's exhasstion of "allernpes at achicving 2 peaceful scdulion.” [FMN2GT| Cassese's rendition of
necessiy, and extension of “iwmediacy,” was derivative of the “general principle™ thal “States can oily have recourse 1o
military [ince as a fast vevors, for the poa! of infomational peace must alwavs he the overniding factor in nternational re-
lations.™ [FAN268] The “exhawstion of peaccful remedies” *204 requirement thal Cassese offercd for necessary self-
detense implics a concept of “immediacy™ apparcatly more fcxible than that offered by Prolessor Boyle. [ sugpests that
there may be a pap i tme belween the incidence of a partecelar lerronist act and a forcible response by the vicdm state.
[FN26Y9]

A more controversial rendition of tmely response has been sabenitied by a number of scholars, incleding Coll,
{rRrien and Solzer-—-all advocales of a low self-defense threshold. [FXN270] Professor Coll, lor example, challenged
Boyle during their ASIL panel discossion. Bejecting the customary inemational Taw standand for necessity set out after
the 1837 Caroling incidenr, Coll argued that “the key componerts Jof Daniel Webstor's dafinition] have 1o be interpreted
rather broadly, given the radicaliy diffcrent world in which we live” [I'M271;] Accordingiy, sell-defense is nol permiss-
ible solely “in response o an lmminctt lerronst dlack or a5 an en-the-spol reacttan o an anexpecled threat™ [FNIT2]
Recause “military rosponscs 1o terrorism are essentially defonsive in character,” [FXN273] Coll argied. “long-term de-
terrence and shor-temm prevention of lerorsm™ are likewise “lepally jusnfiable under the general provistons of amicle
307 [FRZ74) He added that self-defense was nor “ehe onlby appropriale justification for aiitary responses in ali cirou-
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slances,” for there was “still room for sots of epeisal ™ (#8273 | Coll maintained:

While many scholars arpoe thal repelsals becare illegal under the TN, Chaner, the poit is highly debatable;
the lack af consensus sugpests that curent stale praciice is e best guide o what 15 acceprable behavior, and on
this issue the evidence seetng 1o suggest the conlinuing relevance of *205 reprisals in the face of UUN, impotence
to provide il members wilh protection apaingt dlegal uses of foree” [IFN276]

In bis 1990 aricle, Frofessor (FBrien advanced views of necessity and timcliness similar to those of Coli. [[N277] It
wag “uareglistic,” he submited, (0 deny “the clement of delerrence o seltidefense.” [1IW2T8] “Contrary o tlie prevailing
view of publicists and (he practice of the United Nations,” the “reprisal/self-defense distisclion and the judgment that re-
prisals are illegal shenld be abandoned,” [FN272] Amed reprisals, OBrien averred, should be assimilated “inta the right
of logitbnute seif-defense,” [PN230] Selldefiense should therefore be understood Yag taking tweo lorms: on-the-spot reac-
tion; and defensive repisals at 4 time and a place different rom those of the original attack.™ {IFN2ST |

Judge Sofaer's view of necessily, and hence of immediacy, has paraileled that of {FBrien and Coll. In hus 1989 ad-
dress, Terrovinw, The L, and the Matiewa! Defenve, he obsorved;

IThe Carofine teat] exagperates \he test of neccssity i a sitvalion where (hat ssie was dicla. More fanda-
mentally. morveover, [it] was applicd when war was still 2 permissible option for states that had actually been at-
tacked. Webster's statement therefore related, n that context, to sitnations in which no prior attack or other act had
occurted, [FN232)

In Sofacr's judmment, “The law should not be constued to preven! military planners fom implementing measurcs
they reasonably consider necessary to prevent unlawio! atracks.™ [FR283] He proposed, A sound constmiciion of anicle
A1 would allow any state, once a terrorist ‘anack ocours' or is abott io occur, to use force auainst those sesponsitle for
the attack in order ro *206 prevenr the attack or 1o deter further attacks unless reasonable ground exists to believe that no
further attack will be undertaken ™ |FN254 |

(2} "Proportionaic™ Kesponse

Alhouch publicists have generally agreed that 2 viclim state's foreible respoose omst Be “proportionate,” 1they have
failed o apree on how “““properiooality™  should properly be caleulated, Three basic  approaches to the
“proporfiooality™ issue have been advanced. Some scholars have maintained that the victirn state must respood propot-
tionately 1o the specific priod act of terrorism, [FN285] This first approach might be called “eve-far-an-cye™ ar
S il far-tal propotionglite.” Oier scholars, meanwhile, have contended thaf the victim slate’s foreible measeres should
b proporfionate 1o an agereation of past dilegal aces, This second approach might be called “cumulative proportional-
i Shll others ave submitted that the vietim stare’s use of {oree must be proportionale W the overall terronst threat
faced by the siate, Thes third approach, which is future-dirceled, might be called “eve-lor-a-tooth™ or “deterrent propor-
thomaalify.™

Cireg Intoceiy has been one proponeni of the “tie-foc-tat”™ approach, [FN256] In his 1937 analysis of the 115, attack on
Libya, he posited that the right of self-defense “is linuted by the requirement that the force used must be proportionate to
the threat and cannot exceed megsurcs strictly necessary 1o repel a threat. Even iF the requircment of actual necessity s
salizhied,” Intocciz ohserved, “a claim of self-defense must be repected if (he natere and amount of force wsed is dispro-
purticnale to the character of the fnivaring coercion™ [FN2R7] Accordingly, "any respanse to an act of aggression which
employs a level of violence which s greater than is necessary o counler any confruing Fomreddiate thireal must be
vicwed as impereugsible’” [FN2ES, Intoccia rejected the cumulative proportionaliby approach hecaesc, he nated, e
LEXN, Seconly Covncil had “formaily condemned any aiempt (o justify {otality of violence based upon an accumulation
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of events as an Negal reprisal, "D TFN2EY]

*207 A prominent supporter of comulative proportionality has been Guy Roberts. [FNZ9O| In Self~fiefp v Com-
batting State-Spoasered Torrorism, he argued that "frjough equivalence 1n the number of deaths and extent of property
damage remains the shee grer ron of proportionality. [FX291] Bevond ihis ““Yrough cquivalenee™ test, Robens aaserted,
cpropertionality must be caleulated on the basis of grior events. Theicfore, an accnmelativn of swmalf eveafs. such as
minor lerrorjst attgeks, can justify a simple lacper retaliatory response 1 certain tnstances.” |TN292] However, “making
justifications for reprisal on the basts of a flefwre wrong I3 diffTeult since the weong supposedty justifying the refaliabony
response s yel to ocour.” [FN293| He cxplaincd:

If an unfounded cupectation of a massive cnemy attack or serigs of attacks can juslifly a masstve aolicipatory
thrust rr eferer lhe Imagined onslaughi, then the mle of law would be imelevant, Furthermore, proporiionaline
would lave no meaning since prevenuve applicatton of force ... provides no ready reference point for the calcula-
tinn of & proporional response. [FM 2947

Mence, the deterrent approach @ propertional ity should be escheved.

The arguments advanced by Pralessors O'Brien, Coll, Schachter, and Baker typify the deferment propuertionality ap-
prasch thut Boberts hes rejecled. |FNI29S| Profcssor OFBricn, for example, has argued that “coumter-telror messares
should be proportionate (o the purposes of counter-terror determenee and defense, viewed m the watal context of hostilities
as well as *208 the broader political-mulitary strategic condext,” [FN296] Hence, “the cefercnt of proporionality”™ should
be “the averal! patters of past and profecred aces. U [FN297] FProlessor Coll advanced a similar arsument during his 1957
ASIL panel discussion: “Wheress stmict proportionaliy would sectn o paralle] the proverbial ‘eye or an eve, tooth for 2
toath,"DD" Coll declared, “deterrence requires the threat of *an eve for a tooth."THD™ [FN294%] Though “deterrence is in-
compatible with strict propottionalily,” he conceded, “an appropriste standard would Be that dhe violence threatened or
acually used in deterring an adversary should be the minimum necessary 10 persuade him nod to undeniake aggression m
the future,” [N Z04]

In a2 1987 panel on the use of lorce against terrorist buses, Oscar Schachter lent supperl to boill the comulative and
detenent  proportionalily  approaches.  Here, he argued thal “[dit for  tat” was  "not the only  tesr of
proportionality.™ [FRN3O0T Indecd, two other tests were appropriate. Omne lest considered “the response e relation o s
coptimuing paitem af attack rather than the fast ane™ [N301] The second “pudge[d] properionality in terms of 1he end

sought. namely, the cessation oCatracks, and the means wsed.” [LN302 | Schaclier cancluded:

If propomonality consists of a reascuable relation of measns to ends, it would not be disproportieiate i in
soine cases the retaliatory force exceeded the original attack in ovder o serve its deferrent aim, One might say that
the foree would have to be sufficient o cause the terrorists o chanpe hiz expectations about costs and benchils so
that he would cease termorist activity, |FN303]

Mark Raker offered a like rendition of proportionality in his 1987 antele: “[Wihen responding 1o a continuing serfes
of attacks, .. self-dufunsive *209 measures should be weighed against off attucky immediately prioe 1w the response, and,
more impariantly, the probability and size of e altacks ™ [FN304 |

{33 Praper Targeds for Response
Related o the central question of “proportionaliny’ s a fiother one: What constitute proper targets for a viction state

response? in owritines o the subject, vinnally all publicists have begun with the fundamental premuse diat “nnocents™
should not be largeted per ve. Vieton stales must stive in their forcible efforts, scholars have commonly beld, w disgrime
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iate berween orrovist largets and those uninvolved with lemrorist activity. [1*N303] Professor Schacluer argued, for ex-
ample:

Seli-delense actions against terrarisel are not exempl from the humandiarian mles appticable to armed con-
flict, Thus, the pooeral prohibilion[s] against | | [Rrgeting] aoo-combatants or excessive destiuction of civilian
property apply, The fact that terrorist bases are found o the midst of ciltes, and may therefore be “shielded™ by
noo-combatans, can give nse o a difficalt dilemma. It is nonetheless desirable o recognize [egal as well as maoral
restraints relatineg 10 non-combatanis, [FR06]

Judge Sotaer oflured a corresponding view, States, he sugpested, were obliped “ro atilize the most discriminating
measures reasomably possible m exercising selftdefense.” [FN307] Prafessor (O'Drien proposcd a comparable *214
guideline: “Discrimination in counferterror measores should be maximized by farget selection and Rules of Eopagement
poverinyg operations.” [FN30E]

Though esgentially ail legal woters have embraced the discrimination concept, their application of the subjective
principle 1o ahjective circumstances has varied substantially, Some scholars, lor example, vicwed the 1986 1S, attack an
Libya as an indiscriminate vse of force; others judged it an discriminate one. Professor Boyle endorsed the former assess-
I

The Keagan Administration must have known hat to bunch a large-scale bombing operation on the [Qadhafi
compuound in the middle of the nighl when wisibility would have heen diminished significantly only could have
resulted in the large-scale loss of inoocent hmman lives, 1 its ruehless attempt 1o mwrder Qadhall and his family.
the Reapan Administration was fully prepared to sacrifice a fairly laree number ol innocent Libyan civilians. [IFN309]

Cirepory Inteccia evinced & completely different appreciation of Lhe facts, however,

The vast mafurity of arcas siruck by American hombs in the Apnl strike were military turpets. . Doe care was
. shoawn by the one 1o two percent of bombs dropped which had made an impact in civilian areas. At [east some
civilian vaspalties were due to Libvan militery structures placed so close to givilian sites, For examplie, while some
of Colonel Qadhafi's family members were mmony the cusualiies, the family mernbers wene stmek during the at-
tack against the legitimate largel of Colong] Qudhalt's military headguarers, as 1he beadguariers werg also wsed as
the Qadhaf family residence. [FNA10]

Croncluded Intoccia: “While each nation is under an ohligation to conduct military operations m g manner which min-
imizes damage o civilians, no internationgl mele exists which obligates a nation to foreso a legitunate mtitary arget

sitaply because imury o civilian personne]l might take place.” [FN3I1T]

Az g complement 1o the fandamenral principle of discrimination, legal scholars have also generally accepted the prin-
ciple that there musi be same *211 hink berween the farget of forcible response und those responsible for the terrorist
armud attack. |FN312] Nevertheless, publicists have addressed the responsibility issue with varying degrees of precision
and elabocation. While some have diseussed it only io rather pencral lerms, others have empioyed more sophisticated ap-
proaches, some of which take inte account differing state'terrorian actor relatnonshaps,

v 2 19587 article, for example, Jelfrey MoCredie offered a stnighiforward, mcomplicated method for target selec-
nion. e declared simply that “chosen 1argets must be werifieblv comrected with the lleeal activie™ [FN313] In his view,
“the best standard shoold reqoire that in all circumstanees only the individuals and wehnelogy involved moillegal actividy
should be targeted.” |Fx314] Perhaps because MoeCredie's analysis concendrated solely on state-sponsorad fermorism,
[1™714] he did nat distmguish various calegories of association berween stales and terrorist aclors,
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Ouher scholurs have osplored more degply the issuc of state responsibility, and hence, have approaciicd somewhat
differently the proper target question. Antonio {Cassese, for example, maintained that a srale could be mrgeted i a tereoe-
ist “armed ettack” was either “attributable or tnpudable™ o that siaie, [FN3 1]

Aceording to Cassese, stale responsibiline was clearly enwaged if the terrorists were “officials of (he stae™ or “ae
factor efleelvely controlled by the state™ |FN217|--citcumstances we have defined here as conventionazl state aggression
of state sponsorship of erovism. However, when “erms or financial aid, legistical suppen™ or “merc sanctuary” are giv-
en by 2 slale to terrorists-—circutstances we have characlerized as state supporr and state toleration—-Cassese argued that
e law was “not enticcly clear” and that staics might "seiil have plenty of room for manaeavee,” |83 18]

Professur Bakers rendition of state responsibilily differs om that of Cassese, [n his wiew, “where the s1ate itsclf is
directly hehind the wrrorist aiacks, s responsibility is ciear” [F&319] Soch direcr sfate involvernem, according to
Baker, would include the provision to lerrerist actors of training, financing, and suppant, [FN320] liven if a plven stale
sovermnent did *212 aot specifically support or approve a particular act of teoorism, however, the acl would “hecome
the responsibilily of thal govemment™ if the povernment “geocraily tolerated” such activities, [FNZ21] Lising our typo-
logy, therofore, staie sponscrship. slale support, or even state foleration of terrorism could engender o victin's right of re-
sponae [ an armed alack,

Perhaps one of the most claborate discussions of state respousibilicy and its [legal implicutions was umdertaken by
Judge Sofaer, [FN322] In his 198% address, he submined Lhat sel-delense by 8 viclim state was “Ue ultimate remedy for
a stale's knowinuly harboring or assisting terrorists whe altack another state or its cltizens,” |[I'N32? ] Punbermore, Sofaer
proposed 1hat states have the right “te strike terrorists within the terrilory of another State wiere the terorists are using
Uhat termitery as o lecation [Tom which 1o launch temorist atacks and where tee State involved has filed o respond of-
feetively to o demand that the atacks be stopped.”” [FN324] Like Professor Baker, therefore, Solaer contended that state
sponsorship, suppor, or toleration {as we have defined the conceprs here) could enpender a victim staie’s right to forcible
response. The U8, Legal Adviser also addressed the gquestion ol how g vietim stare might establish proof of anather
state's Hivolvement in terronist activitws, 178325 offeang three general roles:

(1) When a staw leams “hal any official, awency, or parge in o state s materially smvalved In an incident [of
terrorism|, that should be treated a5 strong evidenee of staie responsibility.”

{2) “[Elen i no evidence is developed that a state is directy respensible for specific [terorist] acts, the
staic's geweral and conthndng suppent firr 2 group known to be engaged in terrorism should salfiee 1o establish re-
sponsibility lor aiding or cunspiring, if not as 2 principal in the crime dself, Differences in the degree of proof of
actual approval by a state should operate (o vary the degree of responsibility and the remedies mposed,™

*213 (3 “The pudlic revelaton of scusitive fxformation should not be considered a8 outine procedure o
which .. stifes are expeeted o adhere ™ [I7N324]

Sofacr concloded: "Chur abilily o pustily actions i self-defense with public proof will inevilably and quite propetly
affoct owr willingness to resont to the most seripus remedial measures,” bat “no formal requirement of pablic prooé
should povern our achons in such cases,” {17327

. Summary of Scholarly Opinion
Lepal scholars who have examined the jfus aof betfum dimensions of the emofsm question would appear 1o agree on
at Jeast four hasic principles, Virtwally afl recopnize that: (1) 10 4 has suffered an armed attack by termvorist actors, a state

i cntitted to defend ilself Loreibly; (21 a viclim staw's forcible scif-defense Mmeisures should be timely; (3) o vietim
siate's forcible self-deflense measurcs should he propomionate; and (4 a victim staec's forcible sclf-defense measures
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should he discriminare and raken againsi tarpets respomsible in some way Tor the armed attack.

Schodars differ widely, however, over how the subjective concepts of tfervotisim, armed attack, timeliness, proportien-
ality. and respunsibility should properly be understond, At one ¢nd of a vast spectrum ane publicists {ike Professor Bovle
who would permil self-defeusive responses only 1o ongoing attacks upon a victim staw's temitory, provided those re
sponses were on-ihe-spol, proponionate 1o the onopotng anack per se, and Tocused narrowly epon the actual atteckers, Al
the other end are publicists like Judge Sofaer who would permit sell-definsive responses to relatively isolared atfacks
upon a state's netionals or other targets abroad, allewing that respotise to wake place poss facfs, o serve a deteirent ob-
jeciive, to reflect deterrent proportionality, and oo kieet states wilth cven relatively unproven links 1o the terrorist actors,
This profound diversence of opimion would scem o rellect bath the tack of a common analytical framewerk fur the er-
rokisin guestion, aud fiundamentally differcnn scholarty appreciations of the terortsm phenotnenon and the siate's nght to
seifpratectinn.

A, Lepal Assessment

Having reviewed boil the practice of staies since 1845 and e arguments advanced by publicises, It Is possible now
lo relwm to this *214 artiele's two principal guestions: [nder what cirewenstances may a vickm state respond forcihly o
the incidence of terrovism? And. provided if has suflicient legal prounds so de so, bow may g state respond?

A scruting of stake practice ducing the TLN, Charer period yields at Ioast three conclusions. First, otly Tsracl and the
United Stales have thus far wsed foree moresponse 1o terrarism, Significantly, both states bave been conspicucus vienms
of tersortst activities and both have possessed sufficicnt militany and intelligence capacitics to utdenizhe cosrctve meas-
ures, Second, Isracli and Amencan counter-toimorist aclions have been rather Few in mimber 2nd have remained restricled
o the Middle East region. Only counter-base assaults have been conducted with any Fequency, and these exclusively [s-
raeli aviipns lave often taken the form of small-scale conynando operatjions or girstrikes. Thind the Security Council has
Barly rewtimely comdemned Ismaeli and American forcible setions, Thie senergl trend novwvithstandine, international criti-
cism has varied in s scope and DMensity (rom case to cose, has gt times appeared o rellect geopoliiical and ideologicil
considerations, and has frequesdy been infemally inconstsient, empliasizing altemateve legal argumcenis.

Contemporary legal scholamship, meanwhile, has remained bifterly divided over the gueshon of forcible state re-
sponaes o ferrorism. Nothing resembling a compunis opivie doctoram can be said now e exist, nor 5 any such con-
sensis likely soon to energe. Two obstacles 1o ggreement have abready been noted: the lack of a commen framewwrk for
analysig; and a schelarly disconise preoccupied by incompatible appreciations of the "ereorisny” phenomenon and the
state's ripght o defend itselt A third, more lundamental, factor may wltimately thwarl consensus: the 1LY Charler dscell
As we and others have weoed, the Charter’s lanpuage simply “does not address directly the sobtler modes of internation-
al vicdence™ which have characterived much of the post-World War [ pertod. |FN328] Among olher miscalculutions, the
Chater's "framers did net fully anticipate the exisience, snacity and techoology ol modern day terroetsm.”™ | FIN329)

In view of the ambiguities of scholerly opimion and state practice, how ts one moest accurately to characierize the law?
At loast teew contradictory characterizations of “autheritative state practice” can be advanced.

First, it might he contended that the right to take forcibls action is engeadered only aficr the onset of a terrorist attack
upon a state’s ferritory, Under such circumsiances, a sfae may only use armed measures that are on-the-spot, proportion-
ate Lo the mgoing attack per se, and focused #2715 narrowly upon the aclual anackers. Mo reprisals may be undertaken,
sird no doterrent actions niay be mitiated, This lepal interpretation woyld nat be meonsistent with the language of Aricle
51 and would arguably reficet the Seeurity Counet] practice of regolarly condemning Lsraeli and LS, counter-lerror ag-
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A second, more controversial but more cogent rendition of authoritative siaic practice would proceed from the Morst
Sea Comtivental Shelf principle that due regard mst be given o the actions of those “siales whose inferests [have been)
specially aflfected.” [FN331] Acvcerdingly, this second approach would ascribe great significance to the practice of [sract
and the United States, two states whose interests have cloarly been “specially atlected” by the incidence ol wemotism.
{FR33%) On the basis of 4 review of Ismeli, Amedean practice and UN. Secunry Council praciices, this altemnative ap-
proach would conclude that the law prohibiting counter-terrorist “reprisals™ wag, “hecanse of its divaree from acheal
practice, rapidly degenersling to a stape where ils nonmative charaeter,” “in guestion.” TFN32Y) Professor Howett so ar-
pued as early as 1972, and Mrofessor OTren averred in 1990:

The Council's clear, black leiter law {has) seeminply ... not affect{ed] Ysracli nor, fur that matter, (L& policics
0 any preal extent. [T one emphasizes Myres MeDowpal's “expectations” clemnent th ascertaining the stete ol mice-
mational law, il wounld scem that 1he Security Council's ... position i counrerterror measurcs will nat goide states
condfronled with serions threats of terrorist allacks from sancloary slates. |FN334]

If one defines the law as anthorHative stale pracice, and i one avcords subsrantial weight to the practice of the spe-
cially affecied stales of Israel aand the [nited States, then coundee-terror reprisals are nod prohéhiled. [FN335] Morsover,
becatse of the ambiguilics of state practice, no aothortative and *216 contiolling prohibitions can be said clearly ro exist
rerardimg fove o stte may respond.

Such conclusions regarding the comtemporary fus ad beffum may not be very satislying. but they are nevertheless
readily sustairble. How, then, minhf states in the fuure eonstityie 3 more satés[aetary jree e fedfnm ?

V. RECOMMERDATIONS

Terrorist acls vary dramatically in their scope and character. Aceordingly, it is vinually impossible to anticipate all
potential scenarios, or o devise a legal scheme that specifically idemifies every possible tereorist armed attack. [[N336]
Duspite these dedfieullics, we belfeve that a hosi of terorist acts could be construad a5 msing to he level of anned at-
tacks, and thns be considered 10 enpender the siule’s right of self-defense. Depending on the stlendant eircumstances,
these terrorist acts might include sych violem actions ag assassinaifons, destuction of buildings, attacks against milirary
and civilian targers, and sabotage. We olfer here our reeomunended juy ad feffaon rules Tor slawe responses (o terrorist
ammned attacks--tules arguahbly less permyissive than those reflected in contemporary inderalional practice.

A The “Araed Attack " Fhresholtl: Three Factrs
h1 order 1o justifi a forcible state response, we propose that the cflect of the terrorist act oF acts in gueslion should be
comtiparalle o the effect of an ovent armed attack, The threshold of an ammed attack, moreover, should be secn as varying
with three inferrelated lactors: the locus of the terrorist get, the temporal dicradion of the tergrist act; apd the severity of
the injury milicted upon the state, Wone of these factors should be viewed in isolation from the others, hor do any admit
of ready operationalization or numerical precision,

1. Locus

The site of & terrorist uct may he either within a state's territory or outside if. Though scliolars bave generaliy not ol
ated this factor, we believe thal a terrorist 2cl's locus shauld be considered a eritical vanable for detenmininy the arnued
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attack threshold, Recawse it violales a state's #2117 territorial integrity, a terrarist agt ocourring within a stare™s borders, we
believe, should be considered o constinme an mherently prester Ligury 1o that state's sovercignly than doss an identical
act abroad,

2 Temporal Duralion

A second factor that should he weighed s the fempors] dormtion of the terrorist act of mterest. A terrorist act can be a
single, isolated occurrence or part of an on-going patiern of behavior, The latker vaniely of uet, imespective of its [ocus or
sgverily, world soem more likely 1o dse to the level of an armed attack becauese d causes a sustained mjury o e state,

3. Severity of Injury to the State

The severity of injury to the stale caused by & ferrorist aet can mnge scross & broad spectrwn of acts, althouph where
precisely an act shouid be placed on this specvrum @ debatable. At one end of the specirum are acts causing injurnes of
minor severity 1y he state, We believe that these acts should inclede ones such as the femporary detention of a privgte
citizen, lhe deslruchion of a private citizen's property, or the desiruclion of a limited amoun of govermnenl property.
Even the kiltng of 2 single national conld be considered an act miflicting an injury of nunor severity upan the siare, This
contention wonld not dimdnish the ragic results of soch an act; rather, it would enderscore that the severity of the ace
shonid nltimately be evalvated in temes of 1 elfect upon the state per ye,

Ai the other end of the specfrum are acts causimp injury of major severity to the staie, We believe that these acts
should consist of those that strike at the care of a siptc’s soversignty, These might include the assassination of a govens-
mend official, the destuction of 8 major governmend mstallation, or the kiiling of a larpe group of nationols guea Dation-
als. While we Belicve that the killing of one national, or perhaps a small number of them, should nat be regarded as in-
fiieling quvere njury upon e state, we nonetheless contend that the killing of a large group of oatisnals should be so re-
farded. When a large number of nationals are attacked solely on the basis of their nationality, such an atrack on what
coudd reasonably e considered an embodiment of the slale's sovereignly would seem w cise the state an ingjery of ma-
jor severily.

In assessing whetlier the armed attack fhreshold has been reached, the locus of the act, its tempoeral duration, and the
severity of inpury it inflicis upon the state shoold be considered simultaneously, As each of these three factors wvaries, so
ton will the assessment of whether an armed wilack has occurred. For example, an act of a piven severily vcourring
abroad might *218 nol he tanlamount to an amed attack, while one of equal severity oceurring within a state's territory
might be, Because an act within a stale's borders sell-evidendy violales thal state's territorial integeiiy, it would sccm
reasonable w posit @ lower standard for severity for terrorist acts ocourring there dian for acts occurring outside a stale’s
territory. Similarly, a simele acl prodocing an injury of great severity {o the state might by itself be sulficient ta constitte
ann armed aback, whereas acivitics producing infurics of lesser severdty might constitete at armed attack only i they
were pad of an ongoinp putlem of hehyviar,

M Appropriate Torgets
In additiom o the gquestion of what terrorist ucls craender a right of forcible response is the question of what entities

shonid constitule pernissible tarpets for a selfedefense response, There are, in essence. lwo such possible targets: the tor-
rortsl actor per ve; or a siale relaled i some way 1o 1e iemorist actor.
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1. The terronst Actor

We submil that a sell-dufense response should be considercd permissible against a tetrorist actor under three citeum-
stances. First, force might be cmployed by a victina siate il the 1ecrorist actor were located in thatl state’s jurisdiction or i
an grea boyond the jurisdiction of any state; for example, the high seas or the aitspace over the high seas. Seeond, a staic
might take forcthle welion against a terronst actor localed in another siate's jurisdiction if that host state were unable or
uwilling to take steps 1o suppress thar actor, Lacking evidence of lost state support ar sponsorship of the terrarist actor,
howewer, a victim state mizlt not ose force againgt host state jurgess per e Rather, its action would be required to be
limiled 1o the temorisd actor alone. Thind, a victim state might employ foree against a lermorist actor located in a sfate that
was supperling of sponsoring the activities of e torrorist acteor,

2 A Stare [Imvalved with 8 Termoris Actor

Diepending on the artcndant circomstances, 3 seffedefense response should also be considered peenissible against =
stale invelved with 2 terrorist actor. Flere, we propose an “atiributability requirement” siemlar 1o that advanced for cases
of stute support of tebel forces. [FN337) As noted 1o *219 Parc 11 of this acticle, a state can 1olerate, support or sponsor
lerrorist actors. In any of these cases, the offecls prodeced by a state's action are oot divecely vaused by the stare. Tnstead,
the state merely provides various [orms of assistance to the ferronst actors; the terrorisis, in wen, umderake aclions pro-
ducing effects on the victim stase, Accordingly, Tor an armed amack 1o be avrbutable to 3 miven state, we believe that the
effects on the victim stawe should be demonstrared ta be direpety finked to the state’s assistance,

For example, i it woere proven that a state provided mminitions and logistical support to leirorist actors, and that those
lerrorists cmployed that asststance i an action reaching the armed attack threshold, then the sponzering or supporting
state showld be considered tlself to have effectively coromitted an amwed attack. Under such circumstances, the victim
statg could use foree in self-delense against the ferronst-linked state. It js diflicult to envision circumstances in which &
state merely tolerating terrostst actors would produce clfects on the victm state that could be demonstrated to be directly
livkeed 1o its practice af faleration,

VIOCONCLUISION

Imerpational law 15 created by a fundarenially differet lepialabive process than s domestic law. In the decentral-
te¢d, nen-hicrarchical international svatem, states are, of oecessity, the creators awd (he subjects of e law, Given this
mnigue circnmstance, we contend that the international legizlative process @ best understond as 2rounded in state consem
expressed through amiborirative and controiling staie practice. In our view, the legislative process is a dynaumic, evolu-
nonary one ln which “the Taw™ cannot always be ascertatned by reference o existing, relevant treaties--formal aeitten ox-
prossions of putative state consent

Wihen our "autharity-comical™ st (s applicd (o the terrorism question, it reveals a fus e beffum that Utte constrains
slale prerogatives, and heoce, admits of grear potendial abuses. As scliolars, we are unable w reach a more felicitous con-
clagica, But we are able 1o offer recommendations {or improving international law. Ultimately, bowever, the sk of im-
proving the lavw rentains for states.

(I™Nali Asstsrant Professor of Intemational Law and Organization in the Woodrow Wilson Department of Governmend
and Forelgn Affairs of the University of Virginia. Ph.D., Georgetown University, 1989 MAL Georpetown [iniversiey,
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[¥FNaal]. Associale Professor of Clovernment in the Depariment of Govermment of Georgetown University. PhIX, Uni-
veraily of Virginig, 1985; M. AL, University of Virginia, 1982; B.8.F .5, Georgetown Tiniversity, 1980,

Professors Beck and Avend are co-aatbors of TSTEENATIONAL LAYW AND THE UST OF FORCE, BEYOND
THE U N. CHARTER AND PARADIGM {1993), upon which this article draws. They ane coediters with Robert Vander
Lagl of NORME ANDY INTERNATIONAL POLITICS: AN INTERDISCIPLINARY ANTHOLOGY (fortheoming),

IFN1) Address o the Nation on ihe Strike on Iragt Indelligenee fleadgquaners, 29 WELEKLY COMP, PRES, IOC. 1180,
1181 {July 5, 1993) (explaiing the U5 cruise missile steike against Baghdad) [hereinafier Clinton, Address to the Na-
ton|. See @fve Prosident’s Tetrer 1o Congressional Leaders on the Strike on [raql Intelligence Jlesdguarters, 2% WERKLY
COMP.PRES. DOC. 1183 (July 5, 1993); President’s Remarks and an Gxchanpe With Reporters Prior to a Cabiner Moect-
ing, 20 WELKLY COME. PRES. DGC, 1182 (July 5, 1993, For an early lepal analysis of the LS. action, scc Moes
Fram the Prevident: The Mispile Adrtack on Baghdad ang I Susiiffeadons, ASTL NEWSLITTTER {Am. Ass'n Int] Law)
hine-Aug., 1993, at 5 (hecemafiver Nores From the Presidest).

2 Livic Schrnite, £2.8 Sene Sirike Crippled Trag’s Capucity forr Terror, WV, TIMES, Tune 28, 1993, at AL {quoting
Colin Powell, Chairman of the Jomt Chiefs of Staif).

LS| Clinton, Address {o the Nation, sapeg nate 1, ac 1180-582,

[FM4). R Jeflrey Smidh & Ann Devroy, Cfinton Saps L8 detion "Crippled ' fragi futefligenes, WASLL POST, June 29,
1992, W Al4

[P35, Russell Watson ot al., 4 New Kind of Cortainment, NEWSWEEK, July 12, 1995, 2131,

(WG], Schmutt, supra nole 2, at Al AL, Some pronnent Americans condemined the TLS. action. Hoose Armed Service
Comnittee Chair Renuld ¥, Dellums, for example, atgued that *|ao nation, especially an uorivaled superpower, shouwld
preseme 1 use widlateral military foree 1o vindieate e rule of international law.™ John Lancaster & Barton Gelmman, (05
Corfls Borphidoed Badd o Qualifod Suecers, WASIL POST, June 28, 1993, a1 Al, Al

[FW7). Crajg R Whiney, Furopean Allies Are Giving Nreong Saching to U5 faid 50V TIMES, June 28, 1993, at A7,
TENE| A

[1FM%). Willimn Drowdiak & Caryle Muphby, Muslin Leaders dccwse 25 of Using Double Standurd, WASHL POST,
June 28, 1993, a1 Ald

[FsArh. Rl
(N1 Whitiey, sepro note 7.

[FN12]. Talia Preston, Seewriry Canenet! Heaetian Largely Favorable to U5, Boid, WASTEL POST, June 28, 1993, a1 A2
See UN,SCOR, 48th Sess,, 324351h mrg., TN, Doc, 8PV 3245, prov, ed. (1995)

[EN13]. See Guy B, Roberls, Sefi-ffelp v Combatting Stte-Sponsared Tervovism: Self Defonse and Pedevtime Reprisaly,

19 CASE W RES I INTL L. 243 (1987% Grepory B Inigecia, Amerieps Sombine of Libves Aw fvernetipond Lepagl
Aradesiz, 19 CASE W RES, ) INT'L L. V77 (1987 Jellrey A, MoCredie, The dprif 14, 1886 Bombing of Libua: Aot of
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Sefi-Defense or Reprisal? 19 CASE W, RES. L INTT. L. 215 {1987 Mark Baker, fervorism and the Inhereat Right of
Self-Dufense f4 Call to Amend Ariicle 30 qf the United Nogons Charter), 10 HOUS. )0 INTL T. 25 {1987); Fran: W.
Paasche, The (e of Force in Combatting Teveortsn, 25 COLUM, I TRANSNATL L. 377 (1987) Oscar Schachier, Fhe
Exeva-Torritorial Use af Foree apaist Ferrorive Baser, 1] HOUS. [ INTL L 309 {1989 Michac! Reistnan, Mo Man's
Land: Iversational Lewad Revuladon of Cosrcive Responses 10 Protracted il Love Leved Conflicr, TU HOUSR, L INTT
L. 317 (1989}

NI ArticTe 38, paragraph | provides:

The Courl, whose function is o decide in aceordance with international [aw such disputes as are submited o
it shall apply: a. international conventions. whether gencral or particular, establishing rules cxpressly recogiized
by the contesting states; b, inleroational custom, as evidence of a general praciice accepied as law: oo the peneral
principles of law recognized by civilieed natioos; 4. subject to the provistons of Atticle 59, judicial decisions amnd
the leachings of the mos! highly qualificd publicists of the varions nations, as subsidiary means for the determina-
tion of 1he rules of law.

Slatuie of the LCL, ar. 38, paru. |
I 131 See M, AKFHURST, & MODERN [NTRODUCTION TO INTERENATHONMAL LAW 22 {0th od. 1987,

[EN16). The conpepts of Yauthonty™ and “conmal™ have been prominently developed in the jurispticlence of Myres Me-
DNougal, NHarold Lasswell and the so-called “New Haven School' See Myers McDoogal & Ilarold Lasswell, The fdeafi-
foarion aued Appraisal of Diverse Systests of Pubfic Order, o STUDIRS [N WORLD PUBLIC ORDER 1, 13-14 (M.
MeDovpal ed., 1960} We believe that these concepts reflect well internelions] law's basis in sfete comienr. and henee,
are valuable, Chur wse of e terms “autheriy” and “control,” however, differs o two impodant respecis from that of Me-
Drougal and @uasswel],

Firat, the McDoogal-Lasswell approach defines “inlernational law™ as a "*“process of authoriative decision-mak-
ng.” See MYRES MCBOUGAL & MICHAEL RETSMAN, INTERNATIONAL LAW N CONTEMIORARY PER-
SPLECTIVE 1-7 (198]1), HEDLEY BULL, TIHE ANARCHICAL SQUIETY 127-28 (1977) {“McDougal and his schoal in-
sisi that law showld be regarded as a social process, more particularly as a process of decision-making that s both author-
itative and cffective.”). As Hedley Rull cxplains, the McDouglians “rejoet the idea of law 25 a ‘body of rules' booause
they hold that this process of awhoritative aod eflfietive decision-making docs not consist simply of the application of a
provicusly oxisting body of nales. but is shaped by social, moral and political considerations as well.” ff. We submie, by
contrast, that inlernational baw consista af 2 “hody of rules ™ LI BRIVELY, THE LAW OF WATIONE 1 (6th cd. 1962).
We contend, neverilicless, that these mules are constituted through a process of authoritative stale practice.

Second, we posit hat e officials, national decision-making elijes, determtine through their policics and formal de-
clarations the “avthority’ ol pulative nonns. Accordingly, one can conchede that “states” hold o particular oorm to be
“anthoriative” when the words and acions of thetr leaders over a period af time indicate a pereeplion of “authariiy,”
Therefore, in our view, the requirement of “authorily™ is esseotial identical to the iraditional positivist requirement of
apirie furiy, [ the McDougal jurisprudence, members of the intemmarional community determine the authortly of putative
norms. See, eg. Myers MeDougal ei al, Theeries Abour Intemational Law: Prologuc ta a Confhigurative Jurisprudence.
repriated fr INTERNATIONAL LAW ESSAYS 43-37, 56 (19800 (“Auwthority will be soughl, not in some myseerioos
iransempinical source of ‘obligation’ or “validity,' but rather, cinpirically, m the perspectives, the genutne expectations,
of the peeple who constitute & given conununity about the requiremets for lawful decision in that comnanity. ™), Here.
the Mcldouglians seem (o mean more than simply the decizion-making elites in the varous states in the intermationsl sys-
o, They apparently include other members of the imernational commurity: international organizations, ransnatianal
groups, individuals, and the Tike. In adhering to the notion thai “anthorily™ hes its rovls I soates, we aceept the essential
posilivist lenet that states remain he primary aclors i the ndernativnal system and that international b i crepted
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through state conscit,

[FMFT]. Tn our view, 2 rule 13 “authonlative™ when it is perceived 1o be legidmate. Witk a3 understanding of law as pro-
cess. MeDougal and Lasswell define “authonity™ a5 “the struclure of expectations conceming whao, with what qualifica-
tions and mode of selection, is competenl 1o make decision by whal cnteriz and what procedures.” MicDoupal & Lass-
well, supra vote 16, at 13, Professor Anthony D'Amate has explained. "[the members of the New Haven Schacl]) seem to
vigw ‘anthorittalive’ so hroadly 25 to encompass just shoul any decision made by any intemational decision-maker.” AN-
THONY DPAMATS, [NTERMATIONAL T AW: PROCESS ANT PROSPECT 11-12 {1987).

il-5 18] Frofessor Themas M. Franck has most recently developed the concept of lezinmacy in comnecen with inlema-
ticnal rules. See genernffv THOMAS FRANCK, THE POWER OF LEGITIMACY AMONG NATIGNS {1904),

JENTE[ Mot only muest Lhe acts conccrned amount 0 a scitled practice, but they must also B such, or be carried oot in
such & way, as 1o be evidence of a behel it this practice is rendered obligatory by the existence of a rule of Taw requir-
ing i, The need lor such a belict, ie., the existence of a subjective elanent, is rmplicit in ihe very noton of the opfeio
furiy give mecessitafy, The States concerned must therefing feel that they are conforming to what ameounts 1o a legal ob-
ligatton." North Sea Continental Shelf Cases (FR.G. v Den) (FR.G. v, Meth), 1962 1.C0. 4 (Teb. 20},

[FN20). Mclloupal and Lasswell explain that “[b]y contrel we refer o an effecrive voice (o decision. whether authorized
or aob.” Mclougal & Lasswell, supea note 16, at 14, In oug view, 2 mle is “contralling™ when it is fallowed, irrespective
ol whether or oot i1 15 perecived (o be authortalive. When a would-be nonn iy both authorilative and conralling, it can
be cansidered law: “The conjunction of cotamon expectations concermimg autharity with a high degree of corroboration
imi gctual operation 1s what we understand by law ™ A

[EM21].CF Jobin . Moove, Prolegomenon fir the Juvispradence of Lassweli-delougal, 37 VA L REY. 121 (1971}

(FNID] See, pg, ANTHIONY O AREND & ROBERT 1 BECK, INTEENATIONAL LAW AND THE USH OF
FORCE: BEYOND TIIE UN. CUHARTER PARADIGM (1993),

[1FM23] BEIGRLY, sugre note 16, at 51

[17M24]. We accepr the positivast dislinction berween “legal™ and “moeal.” Hence, while state aclions may be noeally rep-
rehensible, they may not necessariby be lepally prohibited. Naturalist legal scholars, ol course, repecl thig view.

[FN2R]. Robers, supea note 13, 2t 243, According w von Glahn, the zrowih in wemonst activities 15 auributable o threc
Cactors: (1) the avaidability of an alnost instast audience; £2) e tacie or avent endarsement--and often suppod--of ceriain
govenunents for ceraln wrrenist groups, and (3} the availability of new types of weapeas. GERHARD VON GLAHN,
LAW AMONG MATIONS 343 (1992),

[FNZ26]. For cxample, Boberts' contention that sophisticated terorist orpanizabions “pose one of the yreatest threals 1o
Westem democracics” seems a2 bil overstated. Roberts, supra note 13, at 247, What of the threats posed by such pheaom-
ena a5 nuclear proliferation, Tlurd World debn, chemical warfars, petroleurn supply disruption, and cevirgnmemal col-
lapse? According to Erickson, “some writers have sugpested that ‘the United States mighe be far better served o ignore
teirorism o (he political level, both minimezmg its inabilicy 1o deter atlacks and deflanng the stams of wrrorists from -
terpational ocutlrws to common crirunals DR RICHARD ) ERICKSIWN, THE LEGINIMATE USE OF MILITARY
FORCE AGAINST STATE-SPONSORED INTERNATIONAL TERRORISM 38 (1989).

(FX27)0 BUREAU OF PUBLTC AFFAIRS, V5. DEPT. OF STATE, INTERNATHONATL TERRORTSM (1985), In 1085,
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2 Rand Corporation study estimated that since the 1972 agack on Olympic athletes in Munich, leoorist wetdents had ns-
en a an armoal rate of 12 1o 15%. Joaune Omang, Tervarivm Found Rising, Mow AMmost Aecopted, WASH. POST, Dee
3, 10835 at Ad.

In 1985, 926 lives wore lost in mote then 300 tororis! incidents around the plobe. This represented a 609% increasc
over the incident rate of the previous two years. VICE PRUESIDENT'S TASK FORCE ON COMBATTING TERROR-
iShi, PURLIC REPORT 1 (1986). Sev afso Chronalopy of Mujor Americun-Retated Terrorist Incidenes, 1985, 86 DEPT
51 BULL. 13 {Aug. 1936).

Mx28) The phrase e State Depanment's. G HASTEDF & K. KXICKREHM, DIMENSIONS OF WORLL POLIL-
108 239 (1931,

iFXN2%). These slatistics include caswahics suffered by wirorisis themselves, U5, STATE DEPARTMENT, PATTERNS
OF GLOBAL TERRORISM, 1987 {1983). In 1987, ncarly 25% of ail attacks were direcied against busmess facihtios,
angther 24% woere directed apainst govermment. milvary and diplomatic targets represented. fd

N0 ND Livinesione & T Amold, Democeoey Dnder Anack, In TIGHTING BACK: WIEINNING TIIE WAR
AGATNET TERRORISM (M. Liviogsione & F. Amold cds, 1986).

In 1965, “teonsts” wponedly flicted 13 L5, casnalues; in 1988, 232 105, citizens were liywred or killed durmg
“terroist” attacks. Abraham 1), Sofacr, Toerorism, The Low, and the Natianad Defense, 126 MILITARY L, REV, 935
(1939} {citation aimitled)

[I7%31] WiCli PRESIDENTS TASK FORCLE O COMBATTING TERRCRISM, supra now 27 a1 4,
[FRAZ] BAVITY O MARTIN & MHIN WALCOTT, BEST LAID PLAKS 126 (1988).
[FS33L VICE PRESIDENTS TASK FORCE OMN COMBATTING TERRORISM, supre note 27, at 4,

[F%34]. Az von (Glaln notes, *no bwo major calevlations of the iotal nomber of lemrorists acls comumied in a given year
sgrec becavse lhe caloulators disagres as to what is a terrorist act,” YON GLAHN, supra note 25, at 346, Similarly. Er-
ickson observes: “Abseol an sureed-on definifion, slatistics must be compiled on the basis of 2ssomplions about temor-
isim, Withowt 2 universal defimuon or standard of whatl wrorsmn 8, all daabases and statsucal collections on rronism
arc suspoect.” FRICESON, ruprg note 26, at 25,

FEMZH] Jacokilis v Ohio, 378 LLE. 184, 197 {1903} {Stewart, ]. concuring),

T3] As applied w actioas by individuals, the wrm “lerrorism™ appears W have been used st in an intermatiooal pen-
al instrument ab the Third {Brussels) Interpational Coulerence (or the Gmification of Penal Low held on Juoe 26-30, 19300
Thiomas M. Franck & Ben B, Leckwood. I, Prefisingey Thonghis Towardy an Internattonal Conventtan on Terroriam,
68 AM, L IWNTL L. 68, 73 n.23 (1974).

In its 1954 Drant Code of Offenses Apamst the Peace and Scourity of Maokind, the Intemattonal Law Commission
inraduced the concept of “state spansorship™ of emorism. UN, GAOR, 9th Sess., Supp, No. 20 at 11-12 W7y Doc, A/
2093 (1972),

PNETLALLX P SCHMID, POLITICAL TERRORISM: A RESEARCH GIIIDE (1982).
[FN38] See Waler Lagueur, Reffecriomy opn Terrordom, 64 FOREIGN AFF. B6, 88 {i986); Geollrey Towie, f3

"Tareavisae ' Worth Defining?, 13 QHIO N UL 1, REV. 97 (1986); JOITY . MURPLIY, STATE SUPPORT OF INTER-
NATIONAL TERRORISM: LEGAL, POLITICAL, AXND ECONOMIC DIMENSIONS 5.43 (1989); Srephan $loan, Con-
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cepteadizing Palitical Terver: 4 Topofog, 32 LINTT AFF. 719700,
NIV Levitt, supra note 38 a1 97

ENAG. Schachter, wopra note 13, al 309, Sec afso Dinstoin, fe Right of SeliZOgfonse Apainse Armed Aracls, i IN-
TERNATIONAL TEERRORISM: REPORT FROM A SUMINAR ARBANGED DY (HE EUROPEAN LAW 5TT-
DENTS ASSOCIATION IN LLKD, SWEDEXN 37 (M, Sandbo & P. Nordheck eds,, 19870

QA WOT Muallison, Jro & 53V, Mallison, Fie Concept of Public Pyrpose Terror v Iitcrnatioref Lew: Doctrines aad
Seactions fo Reduee tre Dextruction of Humar wnd Maerial Falees, 1B HOW, LE 12 {1974).

According 1o Professor Jayner, terrorism’s “exact status under international law remains open o conjecture and po-
lewnicad interpretation” Christopher C. doyner, Gffshore Mardtime Tervorizm: Wreractional Iplicationy and Legal Re-
spanse, 36 NAVAL WAR COL. BRIV, 20{1981),

NAZ] RR. Baxter, 4 Skepricad fonk at the Congope of Terrvprivm, 7 AXRON LRIV 330 {1974).

(FN420 Accordimg to Professor Schachter, the lack of comunonly acceped definition “does not mean thar nternationsl
terrorist i nol ideititiable. It has a core meaning that 211 definilions recognize.” Schachter, vipra nole 13, ar 3049,

Professor Dinstein argnes that “each scholar is cruitled #o submit bhis or her own working definition. Az long as we
remember that no definition is obligatary, and provided that we avoid @ manifest incongriity ar an internal coatradiction,
almost any dedinition will do.” Dinstein, sapre tore 4, atl 57.

[FN43] “Political™ objectives are construcd broadly here o include “terrorism for religious motves or cthnoic domina-
tion." Schuchter, sy note 13, at 209,

|FX431 The Sute Deparment, for example, has defined terrorism as “the threal or use of violence for political purposes
by individuals or proups, whether acting for, or in opposition o, established governmental aathedity, when soch aetions
are imended to shock, stun or intimidate a farget group wider than the mwmediate victims,” OFFICE OF COMBATTTNG
TERRORISM, LVS, DEFT.OF STATLE, PATTERKS OF INTERNATIONAL TERRORISM: 1982 (1083).

Similarly, the Jonathan lnstiete's 1978 Jenesalem Conlerence on Intemations] ‘Temvorism adopted this deftnition:
“the deliherate and systematic murder, maiming and nenacing of the necent 1o mspire fear for pelitical emfs” TER-
RORISM: NOW TTE WEST CAN WIN 9 {Benjamin Netanyaho ed,, 1950).

Protessor Schachier has suggested this definition: “ihe lweal or use of viedence in order to ¢reare extreme fear and
alxisty in a larget proun so as o cocree (hem io meet the political objectives of the perpetrtors.” Schachier, supra note
13, ar 309

Yol another definition: “the threat or use of violence with the internt of cavsing fear among the public, in order
achieye political obfectives ™ Inteceia, sygrg note 13, at 177 0,11,

Irofessor von (Glaln abserves: “the key clement in all wrrorist activity 15 a deliberate eflart to create fear in order @
persuade e wltimale farget 10 gecede to the terrorist's demands,” VON GLAHN, sipora note 25, at 347,

(FI46], From the 140 definitions reviewed by Schmid, 22 conumon elements were identificd, OF these clements, the most
frequent were: violence or force; polttical purpose; termor or fear, threat, and snticipated psyehological effecs ar reag-
tions by 1hird partics. SCHMITY, supre tote 37, at 76-77.

WN4TE Antonio Cassese, fhe faternations! Commimite’s “Legal " Respownse o Tervarive, 38 INT'L & COMP. L Q. 589,
508-99 (1989).
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[FSd8Y MURPHY, supra nowe 38, al 32.33.

N4, Muphy supgests thas the 12 types of state mvolvement enumerated by DS may be divided into tva catcgorics:
iy Sung; P
“state support” and “slac sponsorship.” i at 33,

(FNA0) According to a former Depuby Ambassador to the BN, "with few exceptions, all &eronsm 15 state-sponsered,
state-implemented, or state-condoned.” Johnson, Defierving the Radicad Enfenre, FThe World and [ WASIL TIMES, Mar.
1976, at 9E,

See alvo M. LIVINGSTONE & T. ARNOLD, The Rive of Sete-Sponsoved Tereorism, fn VIGHTTNG BACK: WIN-
WING THE WAR AGATNST TUERRORISM, supra note 30, a8 14; THE STATE AS TERRORIST {Stehl & Lapex ods.,
1984).

(EN31L MURFRY, snprer note 38, at 34,
TENE2], Jef ut 32 34,
[E™A3] BRKCESON, supre nowe 26, at 33,
[I'%34]. Scholars such as Murphy and Cassese contend thal actions by official state organs may qualify as terrorist acts,
Such fennulations. however, would ¢xpand ke definition of terrorism so that virmally any use of force by 3 stale might
conceivably he so labelled. For cxampic, support of rebel groups, covert operations ned mvelving proxics, and even oven
ageression could all be considered acts of wrrorism. According to Prefessor Murphy, “the term ™ terrorism’ is primanly
applicd to actions by private ndividuals or groups.” MURTHY, supra noe 38, at 4.
|[ENE5) For analyses af lezal appresches to teronsm, sece JOHN F, MURFIY, PUNISHING INTEENATIONAL TER-
RORISTS: THE LEGAL FRAMEWORK FOR POLICY PNITIATIVES {1983) ALONA E EVANS & N F
MURPHY, LEGAL ASPECTS OF IXNTERSATIONAL TEREORISM MMM (1978).

tor a compendium of the variows reaties and conventions dealing with terrorism and terrortst acls, see ROBERT A
FRIEDLANIDER, TERRORIEM: DOCUMENTS OF INTERNATIONAL ANWD LEGAL CONTROL (19817,
[-N36|. Ser, vr. Wollzang Friedmann, The Les of “Ceneral Principles” in the Developaent of rarnational Low, 57
AML LINTL L 279 (1963), MANLEY O HEMSON, THE PERMANENT CGURT OF INTERNATIONAL JUSTICE,
19201942, ar 606-200 (1943}
(ENAT) VON GLAHN, supra nows 25, at 20.
JFMAE & al 21

(FWA) MUBRPHY, srpeer ol 36, at 11-14, Only 3 few slates have adopred anti-terronst stalutes. “Even when the wan
terrarism’ 15 expressly used o such national lepislation, it is ot always defined.” fof at 12,

PENG. See, e Paasche, suprea note 13, at 377,
[FxG1] RESTATEMENT (THIRD)Y OF FOREIGN BREEATIONS LAW 404 {1986) (emphazis added).
[EX62]. Paasche. supre note 13, at 380

iFNa3) A
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IFM64d;, After the April 5, 1986, bombing of a Berdin nightclub, for example, Libyan Colonsl Qadhafl termed “heroic”
the actton which had wounded 154 and lolled 2. inwecia, supra note 13, a0 196,

TENGS). Geneva Cotivenlion on the [lish Seas, Apr. 29, P95E art. 19, 13 [1.57, 2312, 2317, 450 U R T8, 82, 92,

[FNaG6|. Schachrer, swppra note 13, at 311, CF Casscse, supro nole 47, at 606,
We should he gratele that the idea that [terrorist] hijackers are pirgics has nover been decepled. Such an dea
- woutld scrve onby 1o lesitimire the use of forve against apyone ideclogically or poltically opposed to the State
purporiing to cxercize “universal junsdiction’ and w cscalate the spread of violence in the warld, True, terrerists
are in a way ‘moden enemics of mankind,” and every State should cndeavor ta scarch fur iry and punish (hem on
its 0w leriony, This, however, dogs notl entail 2 heense (o use Torce in the wrrory of other Stales of agamst
slups orancralt of other Stales.

i
TENGT | Cassese, sopra nole 47, al 5391 Dinsiein, supra note 40, at 59

Two of the most conprehiensive proposais tal to Jake have filed w attain the Force of law arc: (1) 1972 L5, Thaft
Convention on Tenorism, UN, Doc. Afc&/L. 830 reprinted in 11 LLML 1382 (T972); and (2} ABA Standing Cormumitice
a0 Waorld Order Under Law, Div, of Pablic Service, Model Amenican Conventlon oo the Prevention aind Pumishmment of
Seriones Forms of Violegee (July [983),

[FN6E), Convention for the Proveanon and Punishment of Tororism, Nev. 16 1937, League of Nations O 19 (19330
23 sranes sighicd the insimumment; enly India vadifted i

TEMAY]. Tranck & Lockwoud, shpre note 36, 1 73 n 23,
[T, Sew Cassese. snpre note 47, at 591-92; MURPHY | supra note 35, ac9-11.

|ENTT] European Convention an the Supprossion of Temodsm, Ewop. T8 Moo 900 15 LI, 1972 {1976). I%or a discus-
sion of the Boropean Convention, see Cassese, syprd nofe 47 at 392-94,

[F&72] Two other regional treatics of narrower focus have aiso catered into force: the “0AS Convention,” which pro-
tects diplomatic, consular and civil servants; and the "Dublin Agreenent,” wiuch seeks o sirengthen judicial cooperation
armong Furapean states. MURPHY, g nole 38, af 9-11. MeCredie, supror note 130 ar 221 Convention ko Proteer and
Funish the Acts of Terronzm Taking the Form of Crimes Against Persons and Related Exiortion that are of International
Sipnificance (OAS Convendian), Feb, 2, 1971 27 UST, 30449, QASTS Noo 37 al §, OAS. Doc, GEAScrA N7,
Agrcement on e Application of the Eoropean Convention {or the Suppression of Terrensm (Dublm Agreement), Dee,
d, 1979, P 325 (1980),

(73 Dyinstetn, supra note 40, a1 59,

il’~74]. Convention for the Suppression of Unlawful Seizure of Aircraft (Tiacking), Dec. 16, 1970, 12X 75T, 1641, 1)
TLL.M. 133

PENTE] Convenlion for the Suppresston of Unlawiu] Acts against the Safcty of Mantime Nawigation, dar. 10, {988,
LA O Do SHASCONE! 3, cired ir Cagsese, swpra nole 47, at 592,

(76l Convenlion for the Suppression of Unlawful Acts agzainst the Safeiy of Civit Avialion (Sabotage), Sept. 23,
1971, 24 L2580 1585, IO LM L1511 {1971
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PN Comventton on Lhe Prevention and Punistupmend of Orimes ggains Injemationally Prowected Persons, Including
Dhplomatic Arents, Tree. 14, 1973, 28 DLNTS 1975, 13 LLAL 41 (1977

FNIRY Internatonal Convention Agalnst the Taking of [ostages, GA Res. 347046, T4 AM,. L INTL L 277 (Jan,
19807, 18 1L M 456 (1979 (adopled by the Ceneral Assembly on Deg. 17, 19709 ewvered o frorce on Tuwe 3 1953

(F%70V [AFA Conventjon on the Physical Proteclion of Nuclear Material, 1979, reporred v ROBERT A. FRIED-
LANDER, TERRQRISM: DOCUMINTS OF INTERNATIONAL AND LEGAIL CONTROI, Vol [I1 583 (19311

(P&, Congtitution of the Liniversal Postal Conveotion, with Final Protocol, art, 33, 1o LS00 12910 TULAS No, SEBET
{engered intn faree on Jon 1, 1966}

[F™R). Cassese, supee wole 47, a1 592,

[F%E3). lnemstional Convention Concemnimg the Laws and Cuestoms of War on Land, Qo L&, 1907, 15 UNTS. 5,
comud. 51340

[1:8E3), Conventinns for the Protection of War Victims, Awg. 12, 1949, 75 UNT.S 31-83,

11PMEA] Protocal Additional to the Geneva Conventions of 12 August 1949, aod Belating to 1he Pratection of Victins of
Intermatiomal Aomed Conflicts (Protocal Th, June 8, 1977, 16 TL.M 1391 (1977} Protocol Additionad to the Ceneva Con-
ventions of 12 Augnsi 1949, and Relating 10 the Prolection of Vietims of Non-Intemational Ammed Contlicrs (Protucol
I, hane &, 1977, 16 [.L .M. 1442

LERES] See, ep, Ceneva Convention Helsiive w the Projeciion of Civilian Persons m Time of War, Aug, 12, 1949, ar,
e Un 350G, PATN.TS 28T,

LENSG). Jd

LPNETY A mmajor guestion raised by the fouv (fencva Conventions s under what specific cironmstances an “armed coll-
Tict not of an fivemational chameter™ in fact extals. Clearly, un ongoing elvil war would constitute such an anmed cone
flict. It is wocertain, however, whether an oon-idersatonal armed conflice would exist it the only existing violence were
ihat originatuny from the femortsl groop itgell

IFNER] NATALNG RONZITTL RESCINNG NATIONALS ARROAD 13 ([985), Hemmann Mosier, The frarnationgd
Saciet as a Legal Commnity, 140 RECUEE 1S COURS 283 (1974,

[FWES] In favor: Austria, Delgtom, Hewador., France, [ungary, Japan, Russian Federation, United Kingdoem, United
Siates, and Veneruela, Opposcd: None. Abstained: Cape Verde, China, India, Maroceo, and Zimhabwe, [N, Res, 748,
U, BCOR, 47th Sess, at 63, LW, Do, 8/FV.3063, S/ARES748 {1992),

NN See Paul Lewis, Securiy Congefl Vides o Prolibis Avms Exporis and Flighes o Libpa, MY TIMES, Apr. |,
1992 ar Al

VN1 UNB.C Res 748, Muar, 31, 1992, sgpaingad in Resalution an Libva Ewbarge: Barving Takeoff and Landing “to
Amv Airerafr, " WY TIMES, Ape [ 1992 at A T2,

(7092] The [egal status of General Assembly resolutions has been vigorously debated by seholars. See, eg, ROSALYN
HIGGING, THE DEVELOPMENT OF INTERNATIONAL 1AW THROQUGH THE POLITICAY OROGANS QOF THE
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LANITELDY MATIONS {1967);, JORGE CASTANEDA, THE LEGAL EFFECTS OF UNITED NATIONS RESOLUTIONS
(196%).

(RO (AL Res, 40001, TiN. GAGE, 40th Sess, Supp. Moo 33 at 301, DN Voo, AMSNAS (198E5), repripmed in 25 TLA.
239 (1986},

Al the same time as the passape of the Genera] Assembly resolution, the Security Cooenctl passed a resslution con-
demning all acts of hosfage-taking and urging members to ceoperate with one another against acts of terrorism. See 5.0
Hes 379, 1IN SBCOR, 4h Sess., Res. and Thees. at 24, UN. Dog, SANFAL

[L504) fef On the resolotion Professor Sehuchter noted:

It s oue that the ... reseloton recognizes the inalienable right do strugele for self-derermination and national
independence in wecordance with the UN. Charder. Some Americans have sugpesied that this eviscerates the resal-
ution. That is a rearettable and in my view, unfounded interpretation. The great magority of govemmmenis voled for
(hat provision on the ondersianding (hat the ‘struggle’ for self-determinaiion mwst conform o the Charter prin-
ciples relating o the wse of force and wt imemational werorism by whomever commiited” s an international
erime. The Linited Sutes and the ather western states aeclaimed the resalution on that understanding, 11 s rather
absurd lor these opposed L ferrorism 1o read into it an exeeption 1hat 1s contrary to the main ohjeet of the resaly- (o,

Schachier, supra note 13, at 310,
W93 Dinstein, super node 40, at 61, OF Cassese, supea nole 47, ot 60506,

[FN96], Passible responses o terrorism with stale involvernead jnelode quiet diplomacy, public protest, inteimational and
transnalional cleirns, cconomic sanctions, and militiry responses, MURPHY, Fupry note 38, at 2

[INu7y Scholars such as Professor Murphy have included “interventions to protect nalionals™ or "rescue missiong™ in
thotr reviews of stale practice. & ar 85-108. Such forcible state actions will aot be considered here, bowever, hecanse
thew prineipal fecus is lypically upon rescuing nationals, not punishing terrorists per se.

[F9%) WVON GEAHN, yupee nnte 25, at 333,

[[PMe4 |, Solaer, supee node 30, a0 100-10,

T3 00T, Mot incladed in this chaper's review of state practice 5 the abduction by the United States of Fawaz Younis, an
alleged Tebhanese Shiite lerronist. In September of 1987, 1725, Federal Boreaw of lovestipation agents amested Younis i
interprational waters in the Mediterranean afier he "™ “'volunturily™ boarded a vesszel there. Althoogh [ebanese Justice
Minister Nabil Berri criticized the Amenean action as “an act closg to piracy” and “an atiack on the Wonoe of Lebanon™
it enpendered litle other infernational reaclion. See Llaine Svielino, For the (585, a feceprive Ll in Torroviom, NY.
TIMES, Sem, 20, 1947, sec. 4, at 2, Sofacen, snere note 30, a1 103; Uindted States v Yoois, 681 1, Supp. 586, S06-07
(T 1988

1N O Cassese, saprea notwe 7 gt 60,

VENTGRE UL SCOR, 28th Sess., 173%h mtg., UM Doe, SPY T8 (1973),

(ST R at 2830

(FAI04] See MURPRY, sapea aote 38, at 90-002; Cassese, supee note 47, at 601-03; ANTONIO CASSESE, VIOL-
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EMNCTE AND 1AW IN THE MODERN AGE 62-75 (1988); John F, Murphy, The Furere of Mufilarteralivm and Efforts o
Cominy furernational Terrorism, 25 COLUM, J. TRANSNATL L. 35, 80-83 (1980} Oscar Schaclheer, fn Dafense of in-
teruationnd Bules on the Uhe of Forge, 53 U, CHL L. REV, 113, 140 {1986); Gerald P MeGindey., FThe doliffe Lowre A
farr--fplicarions for fatersofional Lew, 52 TENN. L. R, 691 (1983); George R, Constaniinople, Towards o Mew Dafini-
fon of Piracy The Achilfe Lawvo fucident, 26 VAL L TNTH L 723 (1986); Jetfrey AL MoCredie, Comemporary Lises of
Farge Against Terrorism: The Udited States Response to Achiffe fowro--Oueson of Surisdiction and fts Exercise. 16
GA.J BWTL & COMDP. L. 435 (1936); Jowdan 1. Panst, Extradition of the Achille Lawre Hostage-Takers: Neavigotg the
Hozards, 20 VANDERBILT ), TRANSNATL I, 235 (1987},

TEN IS Among \bose whoe argued that the U5, achon was illegal were: Cassese, swpra note WM, at 73, and Schachter,
staprer note 104, a1 114, 140, By contrast, Mumbhy maimained that the action was iaw ol MURPLY, supra nole 36, at 102,

[ i05]. Cassese, supra note 104, a1 64,

[FN107] UGN, SCOR, 40ih Sess., 2627 milg,, of 35-46, UN, Doc. 5PV 2622 {prov, ed, [983),

[Bdi0%], Fef. at 33-33,

[LW 0, o at 32-38,

[ 110], Cassese, supra note 47, at 603-04,

[FNEIE TN, SOOI, st Sess., 26515t mtg, ae 19-200 DN Doc. S/BY 2651, prov, od. {19386},

[IFT12]. 14

(FRITIL TN BCOR, 4151 Sess., 2655 mdg., ol 112-13, TN Dae, 5PV 2655 Corr 1 {prov. od. 1986},

M 114 Joel Brinkicy, Foruelf Coemmandos Seize Leader of o Pro-fras Group in Lebanon, Y, TIMES, Julby 29, 1989, ar 1.

[ExT1E] The previous Froam of hibchin, Sheik Ragheb Harb, was killed in Febuay of 1984--allegedly by lsragli-backed
malitia, FACTS ON FILE 1984, ar 529,

[UX116], Brinkley, sugea note T4, acd,

MEN11T) Froe Sheik, Gronp Wiras, O Americen Will Die WY TIMES, huly 31, 1958, ai A2
[N 18] fermed Lismisses Criticivm, WY UTIMES, July 30, 1982, ai &

[ 11 Bush Critfeizes Kidnapping, Y. TIMES, Tuly 22, 1989, at 4,

(FNT20] feroel Divmisses Critfcism, sprg note 113, a1 4. The Soviel Union called the Istacli action “a major offense
agatnst Lehancse sovercigndy.” KEESING'S RECORD OF WORLT EVENTYS 36832 (Roger East ot al. eds., 1989,

(Fx1210 0N SCOR, 4dth Sess, 287nd mig, at 1-6, TLN. Dac, 5/PV.2872 (prov. ed. 1959).

[Fr122)L 5.C. Res. 638, LN, SCOR. d4th Scss. at 1-2, UN. Doc, SRESGI8 (1989).
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23] A Marine Liewtenant Colonel Hlipzing had been head of the LN, Interim Foree in Lebanon {UNTFILY, e was
captured In February of 988 by the "Oragnivation [or the Oppression of the Earth,” o Hezbollah front organiration. On
July 31, 1989, a grisly 30-second video was released showing s man who resemnbled Higuing hanging from a nogse. [e
was then suspected Lhat THuging had been killed much eaplier, however. KEVSTNGS RECORD GF WORLD EVENTS,
sugrg note 120,

(T 124] An cxample of 4 recent covert assassination of an allered femrorist is the June 10, 1992, killing of Atlcf Bseisa.
ditector of intcrial security in the Palestine Liberation QOrganization. One DL, official subseguently charged: "W arc
sure 1 3% a Mossad operation and we are unlortunately also sure they received thelr infotmaton from their contacts inside
the French imtelligence communily.” By conrast, French olficials speculared that Mi. Bseiso had been killed by agents of
ihe rencpade Palestinian prowp led by Abyg Nida) $ussef M, Thrahim, P0G Sqvs Slain Official Mleaned Covere Tally,
MY TIMES, Tune 10, 1992, al Ab,

ln & November 23, 1993 television hroadeast, fommer Tsrael] ncllizence official Aharon Yariv conceded rhae thers
had Becn Ta conscious dad systematic effmt by ihe Golda Meir regime] to eliminate the heads of Black Scplember,” the
B.L.C} guerrilla proup that had been responsible for the massacre of Israelt athletes af the 1972 Munich Oiympic games.
Yariv acknowiedged thal “between 10 and [5 Palestinizns |had been] exccuted [abroad| by Isracli agpents and soldicrs.”
He explamud the rationale for lsraeli aclions this way: “On one level it was revenge, Dut 0 wasn't ihe idea, The goal was
that we lave to deal wilh lerrorism, we can't Tive with this.” In ane assassingtion atlempt in Norway, lsracli 2gems shol
the wrone man. David TotTman, freeli Confirms dssassinations of Munich Massaore Plotters, WASH. POST, Nov. 24,
PO03, at 17; Cwy of the Doghoure, ECONOMIST, Kow, 27, 1993, at 4.

(BN 2A] Willtam V. (Bmen, Beprivaly, Daterrence and SeffDefease in Countertervor Operations, 30 VAL L TNT'L L.
462 (199G} Sofacr. supra note 30, a1 121,

[FN126]. Olinien, sugra note 123 3o afvo Alan Cowell, 1A Accwses Iergel @ King of Seutor Arafie Deputy in
Twaiv, MY, TIMES, Apr. VT, 1988, at 1; Glenn Frankel, gk facking Seen for Assassination. WASH. POST, Apr. 21,
1988, at Al LN SCOR, 43rd Sess., 280711 mug. at 615, TLN. Doe, 8PV, 2807, (prov. ed. |988).

[17%137]. Elaine Scioline, Abn Sfhad: 4 Srong Fight Arn o Avafid Who Lived by the Swerd NY. TIMLUS, Apr. 17,
1928, at 16, AT Fatah ix g taction ol the 100

WEN23] 5O Res 611, U BCOR, 431d Sess., Res, & Decs.at 13 TN, Do, SANF/44 (198R),

FN29] U SCOR, 43rd sees., 28tk mie. ol 20-31, TURW. oo, SV 28 1) (prov, ed. [988).

(75 130). O'Brien, srpre note 125, at 462,

(F™I3T ) Solacy, srpre note 30, a0 121

EMAA2). Clyde Haberman, fereclfie 8500 Chicf of Pro-fran Shiftes ir Spuh Lebagor, NY TIMES. Feb, 17, 1992, a1 Al
Mumply, fsroell Raid Kills Hezhollah Levder, WASIHL POST, Febh, 17, 1992 at Al The moetorcade was travelling from 2
raily in Jibchit, the sitc, renically, of Tsrael's ahduction of Sheik Obeid in P989, Eve for an Eve, BCONOMIST, Feb. 22,
1992, a1 31

(RT3 Haberman, sapee bote 132, a1 A4

ENI3 Murphy, sepronete 132 a1 AL
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[F&135] Habermat, sugra nowe 132, a8 A9,

[FN136). Muarphy, sgrer note 132, at A3S

[FMI3TL Sheik a flero to Shities. a Spmbod of Terrorisnr jo West, WY TIMES, Feb. 17, 1992, at A%,

[1% 1380, Locy Howard & Ned Zeman, Murder b Mistake?, NEWSWEER, Mar, 20, 1992, at 6.

N30, A

[FR 1401, Defense Mimister Moshe Arens nover explicitty ackoowledged that Tszacl had sought to assassinate Sheik
WMusawi, Morcover, some lsracli offtenals conceded their regred that Musawt's famaly had perished in the operation,
[{abemnan, sapee note 132, al A9 Braeliy end Foes Trade Five Neor Border, WY . TIMES, Feb. 18, 1992, at AR

[F™ 141 [. Haberman, supee node 132, al AD.

IFWT42)L LLS Livges Restveing, NY. TEMES Feb, 17, 1992 al Ag, 9,

(N3], frraclis and Foer Trade Frre Near Bovder, supra uote 1440, at A8, Tranian Pressdent Rafsanjani stared, “This
was 2 ungue and vnprecedented fonm of tororism, shoottng at a fonnly and their companions from helicoplers, but 1 be-
Ticwe that Lebancse groups are goidng o be logical and reasonable about a reaction™ frae (rges Respraing, snprg note

142, at A%,

(PN See Bowett, Reprisals foveluing Reconrse to Armed Foree, 66 AM. L INTE Lo, 1236 (1972), O'Bricn, supra
ame 125, at 421-78,

[F145] These leracli actions include:
{ 1) the Wovember 14, 1966 action apainst Jordan:

(2] the "Samu incident”™ of Naveitber, 1966 (Syria);
{30 the Es-Sult Raid of Augost 4, 1968 (Jordan);
() the Febroxiy 24, 1969 anstrike on bases in Datascus, Syria;
{3) the Es-Sah raid of March 26, 1969 {Jordan};
{6) the south Lebanon raid ef Auguost 26, 196%;
{7} the invasicn of south Lebanon on May 12, 197, and
{5} the invasien of south Lebanon on Seplember 2, 14970,
In each of these eight cascs, the Istach aclion was caplicitly charzcterized by Professor Bowett as a response 1o Al 1a-
tahi" or "terranist” aotivities, Bowett, sapra note 144, at 33-36,
[ 146] These israeh uses of force include:
{1} tie Lebanon incursion, Febraoary 1972;

{27 the Lebapon ingursion, June 1972,
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{3} strilics againat Syria and Lebenon on Seprember 7, 19725

(d)1he Apeil 12, 1972 Beinat raid;

{5} the April 12-13, 1974 night raid on several Lebanese villages;

{60 the May 16-21, 1974 allacks on PLO bases in Lebanon,

(7Y Aay-June 19749 proventive/atirdion air taids on PLCY bases in Lebanon;

{8) December 2, 1975 air rands e nonthem and souwhern Lebanan,

(%) the series ol conmands raids against PLO bases in Lebarnon, Spring 1980 - Spring 19581,
{10} the “July Min-War of 19817 i T_ebanon;

{11} the air atlack on PLLY tyrgees in Lebanon, Apri] 21, 1982

{12} the air attack on PLC argees in Lebanon, May 9, 1982,

{13} the September, 1985 air raid on the Lehanese bases of PLO dissidont Abu Musa; and
(1) the Tunis mid, Celober 1, 1955,

2

See OV'Brien, sypra note 123, ar 426-43, 450-54, 463-62, To this lise of 14 Ismeli “forgible sivikes against rerrorist bases.”
one might also add the Liani Operution {March 14 - June 13, 1978) and vhe 1982 Lebanon War hewever, in thewr size
and military obpectives, these achions would scemt more to have resembled conventional uses of foree, fd. a1 44530, 454-60)
[FN147 | For exampie, Tsrach zctions in southern Lebanon afier 1988,

(FMI148). Frank J. Prl, feraeff Plaaes Aveck PLO e Tumis, Killing at Jeost 30, Rabd “Lepidmoe, ™ US Sos, MY,
TIES, Ocl. 2, 1985, ot Al; forgel Colls Bomiveg a Warging to Terrarises, BOY. TIMES, Ger 2, 1985, at AR On the
Tunis raid, see (FHren, sopre nole 125, a8 460-62; Beisman, swprr nobe 13, at 329

[17% 109, Maroaret .. Roge, F freaelis Slaie by Pofosinians iy Cuprees, XY TIMLES, Sept. 26, 1983, al AS,

NN T30 freed Cally Bombing o Woarsiug fo Terrovives, supra note 148

[FRE3T] e, BCOR, 4l Sess | 201 3th mitg. at 86-87, LN Thoe, 8/PY 2613 (prov. od. 1955,

IFW1R2 1 OYBrice, supra note 125 at 402,

[FxEER] 5.0 Res, 5373, LN, SCOR, 4ith Sess,, Res. & Decs. ai 23, 1N Do, S/NEMT (1985).

|FM1534]. Reisman, supra nole 13, a1 329

[N 155], LN SCOR, 400 Sess., 2615th mite. an 111212, 1LY, Doe. S/PV 2615 (prov. ud. 1985,

{I'~1536). This figure is based on the reprisal stodies of Bowen and O'Brien. For the 23-year period of 1366-1988, these
studics reported 22 cases which mipht arguably be =aid lo have constibled state attacks agamst lemovist hases. See
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Bowelr, supra note 144: O'Bricn, supre note 123

[T 5T]. These aclions include:
[T} ihe south Lehanon raid of Auwgas) 26, 19649,

{2} the invasion ol south Lebanon oo May 12, 1970;

{3] 1he invasion ol seuth [ebanon an Seplember 2, 1970,

{4) the Lebanon incursion, Febnery 1972,

(5} the Lebanon incursion, June 1972;

(6] the strike against Lebanon an September 7, 14972;

(73 dhe April 12, P973 Do raid;

(£ the April 12-13, 1974 wight raid on several Lekanese villages:

(9 the bay 16-21, 1974 attacks on FLO bases in Lebanon;

{10) May-Juine 1974 preventivelattrition air ids on PLO bases in Lebanon;

(113 Decomber 2, 1975 air taids in modthern and southern Lebanot,

(12} the series of vommands raids againgt PLO bases in Lehanon, Spring 1980 - Spring 1931
{133 the “huly Min-War of 1981 in Lebanon;:

{13} 1he alr aliack on PLOY tapgeds jo Lebanon, April 21, 1982:

{157 the air attack on PLO fargets in Lebanon. May 9, 1982; and

{18} the Seprermber 1983 air raid on the Lebanese bases of 'LO dissident Abu Musa.

See Bowell, supro note 144; ('Brien, supre aote 123,
(PR Bowen, supee noie 144, a1 1

[FWi5%] fof at 2. On the lepal staus of reprisals, Bowell Jaer observed ersely: “there s a discrepancy belween the
lormal principle and the actual practice ™ #d. at 22, Aceording o O'Bcien. “the Secwrity Coumeil in the vears 1971 o 198Y
continued the practice unalyzed by Rowett in 19727 O'Brien, suprr note 125, al 474

[F™16d], MURPHY, supra noie 38, a1 102-08; ('Bricn, supeg note 125, at 46367, Chiistopher Grecowoaod, fsrernation-
al Foow and the United Statex Aiv Operation Ageinst Libpa, 839 W VA LRIV, 933 (1987); Intoccia, supra note 13; Mc-
Cicdte, sipro noie 13, Francis A, Bovle, Preseviag the Rules of Low n the Wer dgafust Imereational Tervorism, B
WHITTIER 1., REV, 735 (1986) Dgvid Tumdor, The 25 Rabid on Dby A Forcefid Respouse to Terronism, 14
BROGE. L INTL L. [87 (175E).

[IF161). In Benshaed, the principal tarpels were Bening Afr DBase and the Jamahiriya Barracks, The Tripoll atack fo-
cused on the Targbulus (El-Assizive) Baracks, Sid] Bila] training camp, and Tripalt Milidary Alrficld. Michael B {Gor-
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don, Pertagon Details 2-Pronped Arvack, WY, TIMES. Apr. 13, 1986, at Al Rewald Reagan, Lettor o the Congress.
Apr. 16, 1986, B6 DEFT. 8T, BULL. 8 {19486,

[FX182]. Among the dead was Muasmmar Qadhall's siepdaughter. Two of the Colonels sons were injured. Michasl R,
Crordon, Reagan Denies Lilvg Raid Was Megnt to K Qoadlgfi, WO TIMES, Apr, 19, 1986, at AS.

TG Romald Reagan, Intemational Terrorism, U5, Depr of Seate, Bureau of Public AfTatrs, Spec. Rep. No. 24, 1986,
at b,

TN Intoceia, supre note 13, ar [

(N TeR ] Adam Clymer, A Polf Fiacds 77% in U8 Approve Rudd on Lifva, K.Y TIMES, Apr. 17, 1986, al A23.
(FI186], Tihe Lifyen Fquation, NAT'L REY . May 23, 1986, at I3

[FX167). L) Dicane, T, West Eurape Generally Critfead of 025, MY TIMES, Apr. 16, 1986, a1 A Lo,

[L 168 Infoccia, snpwa note 13, at 189,

[L-™ 16, Philip Taubman, Kresdin Calls OF Talks on Sumrace, XY TIMES, Apr. 16, 1986, at 16,

[T, On the operation's poiitical conlext, see Intoceta, sepre nate 13 at 1E2-86.

[F171] OFBrien, suere note 125, a0 464

NT2] See UN, SCOR, 415t Seas. 2073-2080 nugs., VLN, Doc, 8PV 2073-2080 (prov. ed. 1986} For a stmary of
the Council's debates, see (OFBricn, supra note 125, af 463-67,

FN173). O'Bricn, supra note 125, a1 464-65,

JNI7A) R ardos.

(FW175] Colomel W, Parks, Crassing the Line, U5 NAVAL INSTTTUTE PROCEEDNGS, Wov, 1956, at 435.
FNT?0) See TLN. SCOR, 4151 Seas., 2674h mtg. at 13-19, UN Doc, §FV.2674 {prov, od, [986),

P17 A al 13-15,

[Fe T4 CYBricn, supra nole 125, at £60,

[FRA7% ) 1LN. SCOR, 4 1s Sess., 267%h mitg, gt 19-20, UN, Doc, S/BY, 2670 (prov. ed. 19846).

(1780, 7,

{VNTE1. Karen DeYouny, Fhateher: Reppival Strikes Megal, WASIHL POST, JTan, {1, 1956, at A,

IFRTE2E LN, SUOR, 415t Sess., 2670t mrg, ac 22, 26-27, ULN, Daoc, 50, 2679 (prov, ed. 1950},

(FNIRE] The resolution wus sponsered by the Congo, Ghana, Madagascar, Trinidad and Toebago, and the Uiited Arab
Erirates. Also vofing in favar of the resolution were Bulgunia, Clina, the Sevier Union, and Thailand. TN SCOR, 415t
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Sesa,, 2082nd iz, al 43, TN Doc. 5P 2682 (prov. ed. 986}

I 8] GoAL Res, 41738, UK. GACE, d4lst Sess., Supp. Mo, 35, a0 34 TN Doc. A3 {prov, ed, 1956).
TN 85]. Chinton, Address 1o the Nation, stpra note 1, a1 1180-82.

TN TEA) VN, SCOR. 451h Sess, 3245th mitg, af 3-9, UN. Doc, 5PV 3243 (prow, ed. 1993},

[T18B7] fd at 13,

[Fei8%), fd. a1 14,

(ENTR9| Jd a1 16-25.

[ FHI0) Yixeiuded bere from dhe cutegory of “forcible slaie responses to terrotism™ arc state interventions o profeck me-
tionals sueh as the 19746 Lntebbe caid or the faited L5 attempt 1o rescue Americans hceld hosiage in Tvan.

[ I98]. The assassination of Khalil Kl Wazir may be considered prominent insofar as it engendered a condemnitony
Securily resnlotion, The assassination of Shelk Musawl may also be considered prominent insofar as the Israell govern-
muerd promptly admitied its involvement.

1192, Enic Schmin, 825, Soye Srife Crippled Irag's Capacine fme ferror, NY.TIMES, June 28, [993, at Ad.

[L7% T3] See penrersily. Bowel, supra note 144, (¥Bricn, supra note 125,

[ 1840, Julia Preston, Security Covncil Revciion Largely Fovoroahle (o L8 Raid, WASIL POST, June 28, 1993 at A2
|TRT85] Whitney, supre oote 7, at AT, Droediak & Murphy, sepra note 9, at A4

{FR1968]. Bowett, snprn nole L4, a1 3-9 See alio O/ Brien, supra note 123, a1 471.72,

SN 19T ¥ Brien, supre note 125, a1 471

[1N198), fd

[ i9%). See, e, ERICKSON, supre note 26, w1 23167,

[FN2000 See AREND & BECE. swpra nole 22 at 18, 71-79, in 1837 a state of peace cxisted berween the United Stares
and Great Britain. An armed msurrection, however, was takiog place in Canada, and Fhe Carcfine. a ship owned by U5,
nationals, was allepedly providing assistance 1o the Canadian rebels, [n December of that year, while the Caredine ve-
mained docked on the Ameriean gide of the Miagara River, Canadiun woops boarded the ship, kilied scveral American
nationals on board, lit the ship on fire, and send it over the MNiagara Talls, Following an U5, complaint, Great Britain as-
serted thal its actions constiluted a lawlol cxercise of the rght of self-defense. Although Britain ullimarely spologrized, in
e conrze of U5.-Brigsh diplomaiic correspondence, two criteria for pormissible aelf-defense were amticulared: necessity
and proptivnality. First, for 2 siatc 1o be pennined 10 use force in self-defense, necessity most be proven. American
Secretary of Stale Daniel Wehsier cxplained to the British Foreipgn Minister that the Ynecessity of thut self-defense {marst

be] L dostant, ovenwhelniing, and leaving no choice of means, and ne moment of deliberation.” To ather words, the threat
posed st be “imminent” Second, the response wonld have to be proportionate. The stale must nol only show the ne-
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cessily Lo response. o masl alse demonsirare that Qs actions weee nod “unreasonakle or excessive™ b at 18,
[[FNZ2H ] Sew sugra, noles 36-43 and accompanying texk.
[FN202] Roberts, supea note 13, af 249,

JER203). Cassese desoribes “staie rerrorism:” others do not. See Cassese, swoer nowe 470 ae 598; MURPITY, suprea note
36, 4132,

[ 204), Profvssor Coll supgests that
lany attacks] ditected specifically against military personnc] and other agemts of the stale . are best described
#% imply zels of war,” providing the vielim state “with ample lezal justification under the byws af war for respond-
e e defines terrorism narmowly as “the explicit and deliberate [as opposed to collateral) destruction or et
of destriretion af nonmilitary, nongovermmental personnel in the course of political or oifwr forms of warfare,

Alberlo Coll, The Legad and Moral Adeguacy of Military Responses to Tervorivm, 81 PROC, AM. 5007 INT'L L.
297-98 (19587), Professar Schachter oflers 2 conirany view: “Tereorist acts are generally carmmied ol apainst civilians,
bBut cxtend to acts against governmental buildings, vesscls, planes, and olher instewmentafities. ™ Schachter, supat note 13,
ai 309,

[E205). During the Luropean Law Students” Association 1987 seminar on International Terrortsm, for example,
“political maotivation” did not come to he incomporated e the group's definition of wrorism, Sandbo & Nordbeck,
sepro nole 0, wt 130 Professor Dinstein considers “political terronism™ to be une varicly of "terrarism.” Dinstein, supra
note 40, at $8-59,

|FNM1, Frickson, for cxample, criticises a State Departmemt definition of lerrorism becuuse it omits the modifter
"uniawul” to characterlze Gmonst violence. Tt & meonccivable,™ he submills, that such violence “could ever be other
than illexal and crinunal.” PRICK.SON, supra note 26, at 27, Prolessor Dinstein includes the modifier uniawful in his
defimitten of terrorism: “any unlawfal aoi of violence committed with & view 1o lermorizing ™ 1Jinstein, stper note ), ar 37,

CENIOT] The CTA and some scholars, for example, distnguish “intermational tervorism”™ Fom “transnational torrorism”
bascd onwhether the el 35 slate sponsered. FRICKS0N, supra nole 26, a1 31,

[FX20d] Yor a discussion ol the problematic nature ol the molive concept, see Bowett, suprg note 144, at 3; O'Brien,
supra nate 125, at 423,

iT 5], Professors Call and OBrien, for example, do not alteimpe to distinguish sysiematically terrorists acts within a
slate's borders ftom acts heyond its horders, See Coll, swprg node 204, (O'Trien, supre nole 125

N2 0] See, ez, O'Bricn, supea note 125, at 4715 Robers, sepeg note 13, at 243,

(EN21EL Murphy, for example, considers only e “major bypes” of amed respoenses: rescue missions and actioas
against supporting or sponsorng staes. MURBHY, snpre note 38, ar 83-108. Cassese, by conerast, focuscs on nbercep-
Lims af airerufl wansponing alleped “terrorists,” Cassese, swped note 47, at 60104, Frickson wriles of various state uses
of force including: Israel's raid on the Beind aimport o 1963; the 1976 Entebbe rescue mission; the Mogadishu rescue in
1977; dhe failed LS. rescue massion in Teheran of [980; the lsmcll attack on Irag's Osivak rexctor in 1981 the dedile
Lawro incident of 1985; America’s Libya raid in 1936; and Israel's raid oo Tunis in 1987, ERICKSON, supra note 24, at
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6 Sofaer discosses hostage rescue, sitacks on terrerists and termorist camps, abductions, and assassination. Sofasr, supen
nme 30, at 107-13, 116-21, Roberts Lists four rvpes of military responses; picemptive operations; search and meeovery op-
eralions; rescuc missions; and retaliatory operations. Guy Rohers, Milicny Responses fo Tervorfim: Remarks of Guyp
Robrts, 1 PROC. AM. SOC'Y INTL 1. 315 (1987} fa this article's review of staie praclice, rescue missions have been
excluded, but assassinations with relstively clear state involvement have been included.

[FR212) We include it our review the following scholars from the United States, Europe, and Tsracl Baker, Boyle, Cas-
seze, Coll, Dinstein, Fricksan, Frowein, Intoccia, MoCredie, Mumby, O'DBrcn, Roberts, Rowles, Schachier, Scymour,
and Sofaer.

[FN213]. Francis A. Boyle, Military Resporses to Fervorismt: Remards of Frarciy A Bople, 31 PROC. aM. SO0Y
INT'L 1., 283, 294 (1957,

[ER21:4] Sofaer, seped note 30, a1 96,

FNZLS|. James Rowles, Mifiepy Responses to Tervoviser: Sebsreiive and Procedhered Constraings in International Len,
S1PROC. AM. SOCY INTL L, 314 (19870

N2 TA). Francis A, Frowein, The Presens Staie of Research Covvied Owt By the English-speaking Seetion of the Cenprs
for Sioedies and Reseavch, in LEGAL ASEECTS OF INTERRNATIONAL TERRORESM 33-94 (19881

(FW2LT] R at 64 (emphasts added).
[IFW21R]. Though he set oal what sve term 2 “high threshold™ argument, Professor Frowein appeared ultimately to dismiss ic
The lvllowing principle would scem 1w deserdbe dhe present slale of faw correctly: “Staies shall not use force

e poect thelr citizens who are under an imminent threat to their lives by ermorists on the erridory of anotber
State, unless that Stare (wils {0 cooperals io order to remove the threal”

fd at 66,
IFN2I9, B ar 84-03; see afio Sofacr, supra nore 30, a1 43-94.

W20 Bovle, supra note 213, ut 288-97. In the same panel discussion, Prodessor Coll atso briefly described the re-
sirictionist argument, Coll, stepeg note 204, at 300-01,

(FA221]. The Reapan administration's decision to intercept an Levptian jet carrying the Adchifle Lawrn hijackers was, ar-
tucd Doyle, "incredibly stupid mod counwerproductive.™ The April 14, 1986 airstrike apainst Libya was a “ruthless ae-
temypt to meder Gradhall and his Garmly.” Royle, supre oote 213, a1 290, 296,

[FX222). 14 at 294 (emphasis added),

(2231 0 At 293

(P22, Coll, supri note 204, at 302,

FN2ESL Hdoat 307 Oiber scholacs have likewise argned that the terrorism phenomenon “deesoi It within nonmal con-

cepts of sell~defense” under Article 51, John I, Mumphy. Miiitarye Responses to Tereorisne: Remarks of John F. Murphy,
1 PROC. AM, SOCY INT'L 1. 319 (1987}
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According to Baker, “inveking the dght of seli-defense in response o terrorisi docs nod £it neatly nto the requine-
menl of anicle 51, Baker, supra note 13, at 47, Professor Murphy also maintaing that Arnicle 5S¢ “deals with blataat
armed attack, [but] does nat exiend easily t stuations invalving coverr acls of teroristn,” Muephy, suprec at 3119,

FN2E0) Coll, grpes note 204 at 307,
FN227). B ut 298,

N228). A

(2207 OFBrien, supro note 123
IEN20] f2 at 470,

JUENZIL I

IEN232], Alkertn Coll, The Limits of Glehal Corscipusness and Legal dbsolutizm: Protecting faternationa? Law from
Sowre of Tty Best Friends, 27 TIARY.INTIL L. 599, 606-13 {19Ra).

PR OBrien, swpre note 125, at 470,

FN23] AL no place in his article does (¥[irien list systcmatically those acis engendering a state's right to respond in
wif-defense, In his account of law and state praclice since 1971, however, he nevertheless discusses spreifie varisties of
terrerish acts,

(FN223], See. ez, O'Bricn, supra note 125, g1 424, 445-45.

HEW2R0) See, ep, fd at 431

i PWIAT] See eg Rfoal 443-44 {discussing the Eotebbe imcident).

[FMN23R] See, eg, i at 460-61. [(discussing lstacls response 1o the morder of three lsmclis in Lamaca, Cvprus by
Balestinian wrrosists),

TEN230]. Sotaer, supra note 30, at 89,
(FR2A0| RS at 96,
[524)) R
[LiN242) f2
[I'N243) I {emphasis added). Sofier noted. however, thar attacks on a nation's cilizens could not “routinely be teated
as atlacks on the nation ifsclF" fd
{f Schachier, seipro note 13, at 311-12.
Is an atack by terrorists on natonals of & particolar state outside of that state an armed attack on the staee? |

subnil that when such attacks are aimed at the government or iended (o change a policy of that state, the atacks
are reasonably considered as alacks on the siae in question.
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fet.
Ex244]. Soface, snpre note 30, at 91

e SR AE TR
|F=246], Rowles, s note 215, at 307-17,

[FN247). & at 314 (emphasiz added). “Generally, [ |Rowles] think there are very few siteations in which military re-
sponEes 1o werrorism are cither legul or desirable,™ id. at 316,

PENIAE) fed ur 314,

Arpoably, miliary responses might be petmitied inoan extreme case calling for orgent aclion in aolicipatony
sell-defemsc--if, for example. 2 errorist group had a muclear-armed missile aimed at Washington, was making
launching preparalions, aud would probably lapoch if it Tewroed of any approach for couperalion by the terrjtorigl
stafe to bring its achons to a halt.

el
[Fx249) fd

[FN230]0 Bdoat 313, Nowles said of (e U8, raid oo Libya: T 10,000 such attacks [as that upen the Berlin discothegue |
were actually beimg lannched, or 2 contimiing campaizn of such large-seale attacks was in progress, the United Stales
might have had a colorable argument for bombing the terrorists' bases in Libya,” £

NS Casgese, supra note 47, at 589, Cassese challenged here Judge Sofaer's [986 assertton that the “law applicable
e terrotisnt 15 ool inerely Hlawed, it is perverse.” Abraham 1} Sofwer, ferrorivm aud the Law, 84 FOREIGN AFLE. 902.03
(1986}, While conceding that “the current legal repulation of responses o terrorism is far from saisfactory,”™ Cassose
cited four causes for optimisny (1) “hers is a general consensus among the indemarional cormmunity that lercorism is o
be condemned;” {2) the intemational community appears o be moving closer foward ¢ consensus definition of terroriso
(3) the internattonal comrounity has “at least some conventiona] rumewoerk for rational, peaceful responses (o werronist
activily,” ond {4) the inlemnational community has “mufes linsiting resort to mililary responses.”™ Cassese, supes note 47, at
GO5-00,

252 Cassese, supra nole 47, 41 596,
(FNIE3] A, (emphasis added).
[IFN254], i,

[F283) Ml Uassese wonld seemn to cxcfude major but isolated attacks from those terrorist acts constituting “mmed a-
tacks " fd.

YWhI36], Accordg 1o Prolessor Dinstein, “three conditions must be met if sell-defence is 1o be admissible under cus-
lomary miemafional law: nceessity, propartionality, and immediacy.” Dinstein, sapee note 440, at 65, For the necessity re-
gquirement under the VN Charter 1o be satisfled, a0 urmed srack must ocewr.

[FA237). For a hrief discussion of timeliness, see FRICKS0N, sipra nate 26, at 144,

[F234]. Boyle do not expliciily use the words immediate or on the spot. Hewever, his meuning is clesr from the context
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of his commicnts, Boyle, supea note 213, at 204-93,
™25 Boyle, supra note 213, at 264,

(IFN200). ff (emphasis added), CF Rowles, supra note 213, at 213 “Reprisals ... are clearly and waequivocaliy probib-
wed by imodern internanonal law” M

(241, Bovle, supra note 213, at 29493,

[FN25Z). Bawett, (FYBrien, Intoccia, Rowiles, and Scyimowr all acknowledpe that comemporary scholarly opinian rejects
that fegilimacy of reprisals. Bowett, supra notc (44, at {1 (FBrien, sapea note 23, at 421; Intoccia, supra nowe 13, at
199; Rowles, srpra note 213, o 309, 313; Seymour, supeer note 164, al 224

iIFN263] Baker, supro noete 13,

[FX264]. & oat 34 {cmpliasis added). See Oscar Schachier, The Lawful Resort ro farlateral Use of Force, 10 YALE )
INTLL L. 2492 (1985).

[FN265] Baker, supra node 13, at 34, See Gordon, Article 2040 in Historical Cantexe. 10 YALE L INT'L L, 278 {1985},
CF Pnstein, segprr note 40, 31 63-6d4.

Stales—-unlike human beings--cannot respond iostantanegusiy. IM John Do assaells Richard Roc today, the Tac-
ler may not wail unhl wmormow belore resorling o force w self-defence. A Stale. as an aificial (juristic) person
acting throuph its organs. cannot he ¢xpected woact with similar celerity. ... Timnediacy, thercfore, shonld uot be
taken literaily.

.
[FN206]. Caszese, supra nole 47 Cassese never explicitly used the tern “immediacy™ per s

|ENZGT|. I at 397.
IEN2GY | . at 596.

JEN2ERCF Tidoecia, sipra note 13, ac 202,

The wiporal nature underlying the Webster formulation is an elemeant which requires o response o be made
close m otine to an attzck or imnuement heeat, Withoul such ae clement, seil-defense would sanchion armed aflacks
lor countless prior acts of aggression and conquest, The difficulty in defiring a precise time limi--eilher before or
after the execwlive of an agpressive acl--docs nod impupn tie lundamenwsi prinople. What emerges rom the em-
poral aspect of the teaditional formulation s the reguircinent that 2 forceful response be made in reaction @ ar fm-
mediaie thrent, after procrical peaecful opricns have been axponded

fef. {emphiasis added).
[FN2T]. See Coll, supra nole 204, a1 297-307; FBricn, snpea nole 125, at 421.78; Sofacr, supra nowe 30, a1 #9-123 Spe
alfver Roberls, supranowe 211, at 318

TENZT. Coll, sappre aow 204, al 302,

IEN272). i
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[FN273]. According 1o Coll, “[1]0 s imponant o make the point that mililary responses 10 (eNtonsm are cssentially de-
fensive n character; thoir spring s not aggressive, but on the contrary, the provention and fong-term delermence of (hat
particular R of aggression that operates through torrorist strategy and tactics.™ f4

[FN274). Jd ar 300,

[FN2T5) 4. a1 302.

[EN276). 4l at 302-03,

WNITT P Bricn, supra nole 125,

[FN278! 4d al d69.

“:;\_ ITW A an 421, 475, CF Roberts, supra note 211, at 318, “There js Tittle difference beiween the [self-defense and re-
pusal] concepts. The wraditional positive view of sclf-delunse and negalive view of reprisal is impractical and counterpro-

ductive Instezd, hoth reprisal and self-defense should be analyred under a single reasonablencss criterion.” Roboerts,
A hole 211, a8 315,
L2800, O'Bren, snpra nole 125, at 476, Scymour argues, by contrast:

[Florceful responscs rom vichimized nafions azainst lcrorists or stales sponsoring (errerism for the putposc
of detesring funler termonism showld more propeily be termed ‘repnisals,” rather than “self-defense.” The coneept of
selftdefense shonld not be stretched beyand recapniiion in order fo serve as u lesal basts for actions which can he
described more accurately, and more honesily, as repoisal.

Seymour, sepra gole 164, at 240,
HINZST | ' Brien, sipra note 123, at 476, “Both fonms of scH-dofense may be needed.™ fif

1"W2R2) Sofaer, supra note 30, at 96-97,

IEN2H3] M ar 98,

iFNIRA). 4 a0 25 (emphasis added).,

iFN2K5] “The LN, Sccunty Council m several cases, most invoiving Imacl, has jodged propenionshiy by comparing
the response on a guantilative basis 1 the single atioek which preceded 0™ Schachier, supre note 13, at 313 {cmphasis
added).

(IFN2E5]. Intoegia, srepee mote 13, at 205-06.

IFN287) i {emphasis added},

{FE\'.—)HHI- £ at 206 {emphasis added). Inoccia would appear to permit deterrent action, however: “the principle of pro-
Dumtlmalit;,r requites onby ihal such a level of force be excrcised as is necessary 1o reasohably deter or abate offending ag-
Hressive action.” ff

IFN2HY). A {cration omnitted).

{FN290, Another supporter of the cunlative approach has been Yehuda Blum, Israch Ambassador 1o the United Na-
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tions ftorm 1978-1984, and subsequentlly professor of mivmational law at Hebrew Unbversity in Jemsalem. CRICKSOMN,
stigeer ke 26, a4t 143,

PENIONE, Roherts, seprg note 13, a1 231, See ERICKSON . supra note 26, at 143-49,
[I'292), Roherts, segrd note 13, a1 282 {cmphasis added).

[[F3293]. fef, (venphasis added).

[[FNIW, . (vemphasis added).

[[FX205], Profvssor Dmstein seemed alse 1o [avor the “delencnt” approach in his 1987 paper. e contends that “The in-
sistence on proporionality does not mean that 2 small-scale armed attack must neeessarily be absorbed in silence. Ti docs
mean that any wsc of counterforce in sell-defence must he atvned to the magnitude of the origmal attack.” [iowever,
*defensive reprisals” as “proportionarc forcible measures shorl of war are admissible in respunse 0 lovw-inlensidy amued
attack.™ Uhnstein, supra note 40, at &6 To be legitimate. they must “be designed not for rewribunon but for figere provec-
signr, " ful. 2t OF (emphasts added}

In hizs 1984 address, Judge Sofaer also advocated a deterrent notion of proportionality: Starcs should not be
“expected .. to accepl @ continpation of walawinl aspression because af g tit-for-tat limdl on military regpoose.” Sofaer,
supre nole 30, at 38, To bunress this view, Sofaer cited Schwebel's dissent in Mearagaa case: “He explained thal an ac-
ticn s proporticnal when at is necessary o ond and 1o repulse an anack, rot just when il corespomds exactly to the acts
ol gperession.” Sofaer, shpea note 30, at 97 (oftfng Wicorapoa v Uniled States, 1986 10, a0 269-70, 367 (Schwobel, 1.
disscatmg])).

(F208). O'Brien, sepea note 123, at 477,
[F™2971 L an 472 (emphasis added),

[1F%295], Coll, sppea nate 204, ar 299,

N2, 14 Profussor Edwin Smith asked Coll:

Would your merpretanion of Aricle 51, requiring milikny response 1o be ol he miniinum force necessary o
persuade 1he targel o desist in s activitics, vse an objecive or sebjeciree measure in determining the appropriate
anmumnt of fiece; Lo, force sufficient to persuade a reasotnable teirerist w reform as opposed o force sutficicnt o
persuads an unrcasonable fanabical terrarist 1o refprm? Coll veplied: “The answer is nol enfirely clear, bul i some

cases he subjective standard misht be appropriate.

I ot 320,
[T 30, Schaclwer, sepra note 13, a8 315,

[TN301]. 7. at 315,
[FN307). A

[F30%) A& {emphasis added), See afso Oscar Schachier, The Right of States to Use Armed Force, 82 MICIL 1. REY.
1520, 1637 (1984

(ENG, Baker, sepra note 13, at 47 {emphesis added). Accerding 1o Professor Baker, to dotcrmine an action's propos-
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tienality, ils referent or “*“yardstick® must be detormined:

There is (ke specific incident which may have fust oconrved, but there may alse be numerous prior attacks, and
the unknown but cenain fubure aitacks. IF each of \he tormorist attacks is viewed i isolatton, then responses such as
the Libyan bommbings [by the United States in 1986] can casiby be seen as disproportiomate. But, when csponding
lo a continuing scries of attacks such a myopic view is inappropriate,

£
WEN3UE] The “unmyvolved” have heen variously characicrized as non-combatants, civilians, and 1he innecent populanon.
Fee Schachier, snpra note 13; MoCredic, supee note 13 Coll, supra note 204,
[FN306]. Schachrer, swpra nate 13, at 315, OF Intoccia, supro note 13, al 211, “While cach nation is under an abligaiion
o conduct military operations in a mannci which minmizes damape 1o civibians, no intemational tule exists which oblig-
ates a nation 1o {orego a legilimate mubitary arget semply becanse mjury o civilian persennel rught take place.” £,
IR0 Solfacr, supra note 20, at 109, MoCredic's motion of discrimitation would appear to be a bit more stringent: Any
taract lor tesponse, he contends, “must be vinually free of 2 civilian presence ” MoCredie, supra nate 13, ar 241,

Proicssor Baker notes that 20 “ineviabie outcome of [counter-lemor] responses is thae they alse endanger the lives of
people ather than the temorists themselves,” Baker, sppea hote 13, at 47 (citatton gmiited).

[NE05] O'Brien, supra note 125, at 477, Professar Coll, ton, noted that military measures “[o|bviously ... should avoid
collateral damage te innecent population.”™ Coli. supra nowe 204, at 305,

[FXN309). Boyle, supre note 213000 296

(ENI . Tmaceia, st niote 13, a0 211

LN Wntoceia, supra note 13, at 211

1PN 2] See ERICKSON. supra note 26, al 95- 126 {discussing state responsibility),

fFK313 ] MeCredic, supra note 13, at 241 {emphasis added). e added that chosen targets woust alsa be “virally frec of
a viviltan presence, and the response must he proportionale 1o the alleged imjury.” fef.

X3 s an 233

[FN3ES) £ 218,

[IPNET6], Cassesc. supre nore 47, at 397
[FN31T), . at 598,

IENTI8), Jeh. at $99-600,

[EN219] Baker, sipra note 13, at 36,
ENE20), 1

IFNAZTY. id, at 35,
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[FF%322). Hofaer, suprae note 30, OF Coll, supra nowe 204, According e (oll, sponsoring states “that furnish financial or
military supporl for st activilies are engaged n aggression, Their failure o respond o diplomatic requests to cease
their agpressive behavior should justify military messures by the victim state™ Similarly, “once it becomes reasonably
cvident that the harboring stale is unable or anwilling 1o act, the infured state should be free to vse the minimem of force
reguired to stop the lerrorist threar.” Colll supre note 204, a1 305 See alvo ERICKSON, supra note 26, a0 97-103,

[FN323] Sodver, sepra nofe 30, 1t 103,

[IFN324] Je at 104

[FSA2A]. See alvo ERICESON, snpra note 26, at 103-06.

{IM338]. Soduer, spra note 300, a1 105,

IT™327). &

(R3] Coll, swpra note 204, at 307

(PR32%) DBaker, supra note 13, a1 25,

[FX330]. See supra pad TIB{L). See alve Bowett, supro nowe 144, OFBrien, supee nole 125,

TENA2]] Narth Sea Contineng] Shedf Cases (F RA0G v Den b RG, v, Nethe), 1969 LT, 4 (Feb. 204, at paras. 73, 74

N3 I could be argued thal both states have had the most compelling canses and most cxicisive capacitics to take
Torcible action,

IEF%333) Rowett, suprg nofe 144, ar 2,

N3] OTirden, suprg note 1235, ag 474-75 O'Trien oites MeDougal's delinition ol law as “the conjunction of common
expectations concerming authorily with a hipgh degree of cormeboration in aciual practice.”™ MclDougal & Lasswell, snpra
note 16, at [3-14.

["M335). Employing a soanewhat differend approach. O'Brien concluded in 1990 “Prudence rellecting political and nalit-
ary reainy will no doubt limit the cases of conmterterror operations comparable to those of the Israglis, but when the ne-
cessity i sifficient, such actions may be mounwed ™ O'Brien, swore note 125, at 475,

[FN32a) As the ASIL Prosidern has nowed, [ conains necessary to continue to develap the law of permissible responses
te lerrarist aclivitles, including assassinations of heads of state and former heads ol site™ Moter Erom b Presideur,
suprg ninte 1, at 4.

IPWNART] See, e, AREND & BECK, supro noe 2201 195,

[2Wis, Incl LT 153

END OF DOCUMUENT
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The Hague
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¥, 2 Fesees Crimer iy eontbl e relationeii betveen crimes agoinst inesinee omd wor criney,

The way in whicl intermaional tribunals addeess erintes committed in combat will have a
substantial itnpact on pereeptions of the rribunals by oional foreign minisicies and defence
depariments and may also have a subsisntial impact on the development of international
hunanitanian law (PHL) as wall &g the development of intemanonal eriminal law. The [CC
may, of course, sinply adopt the approach aken by most tihunals in the past, including
those which adjudicated the post World War 11 war erimes cases, and igoore offonces
connilted in combial Delensible acponents can be made that prosecutoers cae snd nwast
choose which cases to prosecule from an abundance of arocities and thal it is preferable
chuose cases involving elear cul crimes and generally apreed viomlly wrong scts. [ have
taken part [ oo eonforence which a respected speaker stgpested tha cnimes committed
in combat such as unlawtiol slacks sheuld be repacded 25 non-jusiiciable hecausa they
wauld be oo difficalt 1o prosecute.

T however, the ICC-OTP docs deade o proseoute for eritnes committed in combat, it
amust develop the ability 1o present an honest and aceurale pictore o what happened during
combat and the shility to assist the cowt o differendiate betweon lawful and wnlawful acts
i circumatanees where both roight esull in death, injury and destruction. Unfooluoaeely,
war i 2 brutal buginess, Umil it is abolished, one must accepl ta the pucpase of the body
of law which pwports to regolate combat s 10 Hmit buinan selferng, rod w0 elimanale it
Iivdeed, Togal argumonls which purpon e climioate vielenee io armed conflat may cesult in
saderrnining the applicable law and rendering it inelective, For example, arpuing thar any _
civilian vasualtics are too many civilian casunlties no matter how important the military
chjective being attacked woull be coumerproductive as such g standard, no matier how
desirable in the abstvact, would not be vialle Inmililay operations at the presenl e,

I would suegpese thal a definsible and realistic objeciive for intemations! prosecutors
handling combat refated cases is 10 sireieh the legal envelope, o pursue legal standards
slightly in advance of state practice. I35 nol 1o vip the end ofT the cnvelope o pursuit of
conb slandards which tum all persons who fisht wars, even hose front lavw-seositive
states aeting in good faith, o criminals, My reflections on the legal telaticnship betwesn
crimes againsl humanity and war coimes cocuting o oa combat contexl aed on how we
have iearmed, and continue o lcam, 1o handle combat related issues in the 1[CTY-0OTP may
be of assistnee W you as yvou begin to grapple with similar jssucs before the TOC, My
reflections will focws in padigular ondie war eritne of el atizeks on eovilians and the
£rimw against humanity of persevution.

War crimes

The concept of 3 war crime has been a part of intemational law for many centurics. In brief,
war crites are (a) oo of a list of acts penerlly prohibited by toeaty but sceasionally
prehibited by customany faw, aod (hy commitled derng 20 ammed conflect, Some of thess
acts are prohibited i intermastional conflicts alone, some in inlemal conficts alone and
some in all centbicts. The probibited acts must be cotmmitted (o) by a perpeirator linked to
owe sile oF (he conflict, and {d) againstl a victim whe 15 neulral or linked g tie other side ol
the conflict. The bady of treaty and customagny [aw which provides the legal pderpinniogs
for b war ceimes concept and which is referred to vanausly as lhe law of war, the law of
anmed conllicl, snd L s guite solminous, The standand compilalion of relevane treaty
wxls, Schindler & Toman, The Laws of Anoed Conficts, jncludes gvet V) pages io its
3 edition of 1988,

ey Leg b Sortve of e EWFice of the Proecuior.
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Sume coumwrated war crimes are laed e A 2 and 3 of the ICTY Statute. 1n addition, we
at the JCTY can progecule for unemnreraled war erimes ynder Art 3 of the [CTY Staute
provided certian tosis set out in paras 949 and 143 of the Yadflie” Juriscfiction Appeal are met,
it particular: {a} the wielation most constitute an infingerend of a rabe of intemationsl
burnanilarian law, {8} the 1ule st be customacy e natare o, 10 e tule has g treaty law
basis, the treaty moust be hinding an the parties ai dhe time of e incident and the rale mus
net coniliclt with & peremptury nome of inlanational laew, (e the wielation moust be
"seripus”, Ihat is ta say, il must constlule o breach of o nube protecting mnporiant valoes,
and the breach must insalve important eonsequences for tw victim, and (d} the viclation of
thz rule muost cokail, under customany or treaty [aw, the individual coimiral vesponsibilive of
the person breaching Lhe rule.

Uneler the 1O Sy, of course, all punishable war coames are explicitly coumerted i
Arl 4. There s ne pravision for the presscution of anenumersted oftences, The 10O
Staluwe ifferentiates bebween war crimes commitled in internalional coaflicts and in wha
wialif appeat o e two types of inlemal cenflicts, o Commean Article 3 conflict (A, 802}
fe)&idly, and an Additional Protocol 1 confliet as wodified Ty the Tefic Juricdicinn
Appeal {(Art. B{2) {e3&f)). There appears to be no room for arguing before the ICC, as we'
do Befare the [OTY, that vertain war crimes apply 1o all amicd conflicls, renaelless of
classification, Ome nteresting featwre of the 10T Statate is A, 81 which specifics that the
courl has jursdiction in respect of wor grimes "in partigular when committgd s parl of a
plan or policy or as part of & lavge-scale commission of such erimes”. Cortainby, plar,
policy, and seale are ool alemenes of war crimes under custeriacy 1aw, The killing of a
single prisoner of war or the solitary rape of o womare in cceopied leritory is 4 war crime.
Presumahly, plan, policy, and scale are Botons to Be wken infe account by (he Proseculor in
delcrmining whether or pol 4o commence investigations against pamicular pabential
accused. Speaking for myself alooe, [ muost also obseree thul some of the war crimes
esumerated o the KOO Stwre appear to be delined in an uonecessarily namow fashion. For
example, the anlawAid atack provisions all refor to "mlemtionally” Tauuching of dinscling
atacks, We al the JCTY use "wilful® as our mental element as thal is the langoape of the
Additional Prowoceds and “wilful”™ incorporares both intention amd & high degree of
recklessness. One might query Tuws a chamber of the KOG would eespond 1o o defoage
arpurmetl shat the aceused may have atacked] civilians bag he didn't meend v do 30, be was
merely oo busy phting 2 war b develo any resources w dpermining wherg civilians were
leciied.

Crimes against humanity

The eoncept of 2 crisne against bumanity is moch more recent. Basically, it is a teenticth
century developiment and s st applicution o 2 criminal setfing, procipitated by the
mistrement by Germany and s allies of thelr vwn nationats or the nationals of their co-
Lelligerents, is in the post World Wae 1l war crimes cases, In brel, woder customacy kaw, a
erime against wmanity is: {a) oone of a Hal of prohileted acls, (0 commitled a2 pare of 2
widespread or systematic attack, {¢) pumsuant to gr o furthesnce of a stae ar
organizational policy, (J) directed apainst any civilian population, fe) with knowledpe of
the attack. There s no requirgnien for i existenes of @ wmed conflicn, “Clvilian® clearly
excludes pombatants but 1 should otherwise be given a very broad definition, includiog, foe
cxample, hospital patienls and resistance  fighters who have faid down (heic arms
{Frovecutor v, Tadi, Case Moo IT 9d-1-T (1CTY Trigl Chambet Opinion and fudgment 7
May (90T, paras, 632430 There s oo oeaty devoted crelusively o crimpes against
hemanity unless one repards genocide a5 an aggravaked form of crime agaiast humanicy.

Crevegr Lovnie dveves of Tha G of Dep Dvpseciceo
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The emite hody of wepty law devoed 10 crimes against humanity, oieluding genovide,
would ke up fower than ten pages of the wext of the normal law ceview,

The ICTY Stacle addrosses crimes against humanily n Acl 5. Loder the 1077 Statare, as
opposed to eustorary law, criies aminst humanily must be committed "in acmed conflicy,
whether internaliona] or inseenal jo character”, The TCC Sramte is e fiest relstbvely widely
1adifiod teeaty text which, in i Art T, provides a relatively comprehensive delinitivn of
coimes against humanity, and of tho ditfereol modalilies by which such crimes may be
cramigted, The IO has jurisdiclion over cermes 2Eain humanity committed in peace or
war Art. T(23a) defines " atack dirceted against any civilian population” as "a course af
conduct involving fhe multiple commission of acts refecced 1 o tn parageaph | {that is, 1be
enumerated prohibited acts) against any civilten populition, parsuant to o in factheranes of
a State or organizational policy o commil such adack.” Atack, for cimes againg
humanity purpeses, is not he same thing s wn attack io 8 combat conlext involving the use
of force to seize o delend a position, Tor example, maltiple agls of rape or torture could be
an attack for cimes against hemanity purposes. [ is quiee possible that At 7 ol the OO
Stafwee comstibobes g coditication of cystomary imemational Tow.

As the various treaty ar stalelory provisions related o crimes against Tusmanidy do oot
explicitly refer 10 combat situalions of W mallers such as wnlawfil attacks or the wse of
unlawinl wespons, one might guery whether erimes against humanity should be applicd 10
regielate whal happens in eombal. Unlil the ercation ol he ICTY, eritnes apaimst hunanity
charges were wsed in instances where the civilian victim group had becn under the control
of or in the hands of the groop wilh which the perpetrator was linked. That is, such charges
ware pied where dhe viclims were In canps, i occupicd wemilory, or i the natonal
femritoey of the stale or organizabion suppoelng or initiating Whe pobicy of atackmg the
civilian victim group. Theee 1% oo noccssany veason why this should be so. If the nox)
sighificant elements of crbmes against humanity are the widespread or systemaric
coqmandssion of aces directed agamat a civifian population, such acts can be commitled f &
distance as well as at clpse guarers. [F the ohject of a policy 13 to ki ar injure civilians,
that policy can be roplemented by roundiog op and killing civilians m aceupied wemilory o
by bombing or sheling o ciey $tall undar the contrel of thi opposmg side. Genocidz, which
might be regarded as the supreme cime againgl bumsnicy, wag directed at the Jewish
prople &t Auschadls and at the other Nael desth caiops, 1t could also be comoilied by use
of noclear, bactericlogical or chemical weapons ditccted against the people ot 1srasl, The
ICTY—O has, as o matter of pracoce, tended 1o use bolh swar crimes charges funder Ad,
3 of our Satutc) and crimes againgt bumaniny charges fonder An. 5 of our S1atule) o
penalize the sone course of conduct, Most of cur cascs have an underlying aspoecl of
porsccution just as mast of ehe cases before anr sister ttibunal, the 1CTR, involve genocide.
Farhis reason, U is pacticularly importsnt for o W detenning the relativoship betveeen
parsecurion charges and carbatl relaled charges such as unleweful auacks, I the BCC-0OTP
dowes decide 10 proscoute for combat crimes, you may well fnd yourselves facing similur
problems, pacticularly i many of the siluations broupht befare the [CC have # porscoutory
aspect.

Unlawlul attacks aeainst civilians

The [CTY-GIE has prosccuied wnlawlul attack charges i five cases o date. Trial
Judpments pave becn rendered in Seckil, KordddCerkez, and Oofic, Toals are curently
winderway in Srwear and v Afifovewid, Blaekic and KordiiCerker  were tiials invelving
Bosnian-Creat acewsed and incadents in the Lasva River Yalley 0 Bosnig, in parbicelar the
Ahmicl massacre i which mary of 1he inbahiants of 4 small Besnisn villsge were killed

Crrsd Locnioes Siovied e the Cgfica e b FProscratier,
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wher it was owermum by Bosnian-Croat forces, (alié was te comunander of Bosnizn-Sech
Farees involved jnoa protracted shelling and smiping campaign apaingt the inhabitams of
Sargjevo. Siougar was the commander of Yuposlay National Army Forces cngaged in what
the prosecutien allcees was the unlgwiul shelling ol e OMd Town of Dubrovnik on 6
December 1991, Milosevid s charged with responsibilily for a wide range ol offences
inglading offvnees related to what happened in Sarajevo and m Dubrovnik. By far the most
wlaborate wnd thoughiel judicial decision over rendered in coanection with undeeful atracks
is the Crefid decision snd [will focus on it i my comments.

In combat sitwaticns, THL can almast be reduced 1wy one basic principle, the principle of
distinction. lu the condwet of militaey operations, mibitay fooges are obligated 1o
distinguish betwoen military abjectives (people or things) and civilians and civilian objects
and to direct their cfforts agninst miliary objectives. People are mililary objectives wien
thiy are combatants, that is, members of the armed forces oeher than medical o religious
persormel, of ivifians who take a dircct paet in hoanlitics. The category of civibians laking
d cbreet pan in hostilitivs is very namawly constued. Everyone clse is a civiltan entitled ta
protection ftam atiack. Things are miliary objectives when they are objects which by their
nature, location, purpose or use nake an effective contnbulion ko military action and whaose
total or pareial destnction, captuee or newtralézation, o the circmnsiances tuling at the time,
uffers o definile militsry advantage” (AP 1 Al 52(27) Thete is a substantial debate in LHIL
circles conceming whether or an the APQ definiion of military objective codifics
customary law, alihough most would apree i does, snd conceming whal s scope 15 The
corbeat of that debare §s wete approprizitely the topic of discussion fur anether pregentarion,
It is exaremcly relevant when one is eonsidering high tech warfare or air warfare. For
exaemple, it was wporlant we vg at the [CTY-OTP when we wers concemed with revicwing
the 1999 NATO bombing campaign over Yugeslavia. Qur cases to date Tuve invelved
around warfaee and, penerally speaking, milituy obfectives have been roilitery Gaeilides,
paramilitary facilifivs, and a few key indesiral sites or transporiation or communications
nodes.

A usahle resume of the legal restricions impased apon the Jaw-sensiive penerml would bue
[ay Weapons and methods of war which are probibiled are oo used. When there are
restnctiong which apply o particular weapens and mcthods of war, those

rerlnelions are complicd with.

{bY Atkicks arc always (hirected against mlitary sbjectives. When gtacks are lanmelusl
apams military shjcoiives:

{1} precamtions are taken to denlify the objective comectly,

{1l precatilions are Laken to identity and gquantify the risk o civilian
persons and objects, and

(1i1) prevautions are taken to minimize mcidertal civilian casaslticos

and damage 1 civilian objecis.,

{c} Auacks are not lawnched againgt military abjoctives il they may be expected 10
canse excessivedlisproportionats Tojary o civilians or damage o civilian chjeots.

Bomust e noted 1hat au stlack s not unlawtul per se every tine civilians arg killed oc
injured or crvilian abjects are danwged. What is prohibited sre attacks directed apgainz
eivilims or civilign objects and attacks which, althongh they are dirceted 2gxingt mélitary
alectives, may he expected te cause excessive or dispropanionate imury af damage o
civilians ar civilian oljects. Ooce sgain, the medning and scope of the principle of
propartionality s an appropeene topic Tor anather presemation. What showld be noted hors
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15 tha, freguendly, and particudacly inourban areas, military pbjectives ane not convenienly
sepurated from civilians aod civilian objesis. What must alse be noted @5 that, excepl
perhaps for properly maintained and aimed pistols and rifles, prejeciiles are not delivered
with pin point accuracy. Except in unususl cases, it will eot be practicable o reason
inexorably fron the. faet that eivilians have been killed wr mjered or thar civilian propery
has been damsged 1o the eonclesion that the acius mews of an offence has beeo conirnined.
An assessmoent of the surounding facls will be cossential o determine, among other things,
whether or not the intetded tarze was & maliary objective snd whetber or ool the
incidental damage ar injury actwally was ot conld bo cxpoctod o o disproportionaie.

As oppesed te the 10C Sapue, the ICTY Statule does not dist unlawlul attacks against
rivilians ag gnumerated offences, As TR0, WAE bt the TOTY midl tharae unlawu] anacks
a% tnenuiteratcd oifenses nder A 3. torther, since the Tadic Jfwridiction Appeal
frecivion bas provide] us wih the basts fer arguing that corain offences have a
substatitialky similar legal comtent in both biemational and interral conflices, we have
developed and defended unlawfu) atack charges which are common to afl conflicts. To
Eive our mest recent example, in e Stegar case which is now ot trial. our charges
include:

Count 3: Attacks oo civilians, a Violztion of the Laws or £7ustoms of War, as recognized
by Ariele 51 of Additienal Protocol [ and Aricle 13 of Addiiena] Protocal I o the
Crencva Convenlions of 1949 punishuble under Aztieles 3 aod 700 and 7437 of the Sttt
0of the: Tribunal.

In order 1o wvade the contlict dassification issue, Uwe [OFY-OTE has rooted o unlawful
Atack on civilians charges in identically worded provisions of AP and APLL A1 ATL
S12) and AP A, 13423 both state in pact: "The vivilian population ss such, as well as
indlividieal civilians, shall not be the oljeet of atlack.” APL however, poues an to reler 0
other torms of wenlawlul atiack. In parlicular, Ar. 50 refers (o indiscriminate attacks,
meluding disproportiooate sttacks, and rofors w lve formns of such adack, all of which are
probibited. In addition, Ar. 8% contsins grave breach provisions relating to unfawlul
atacks, By commst, APID has o provisions related 1o onlawful sttacks on civilians beyond
the single semtance in A 1T3H2) quowed caclier, ICTY—OT1 praciice has beon to {oous on
the common senlenes i APT An. 51¢2) and APIF Art. 13(2) and 10 argue that proof of the
accureettey of he varjous (ypes of indiseriminae auacks, including disproportionats
atlguks, may provide an cyidentiary basis for the igal chamber o drawr aninference that the
attacks were, in substaoes, dirceted against the civilizn populsiion. 1n olher words, we
argue thal thee essential substaree of the detailed ALYl provesions concerming wolawiul
attacks applicable 1o international conflicts ix also consined o the siogle relevanl seotonee
in ATH which iz applicable oo mlemal conflicls, This 15 g conscious olfort on our part,
successiul to dade, 10 argue that the law vonceming unlawiul atacks againse civilians is, in
substance, the sane iy both irtemational and buermal conilicts.,

The most thoughtlu] and claborate decision to daie by an ECTY chamber concermning
utlawiul gtack charzes agiinst civilians is the Galié Trial Chamber decision issued on 5
Bec 2003, tn Galié, the Trisl Chamber accepted that the mental ¢lement tor the oilence
was "wilfid" and aceepted that the approach taken in the grave breach pravisions of AP
was appropriate. Speeifically, the Trial Clamber held:

"54_.. The Comementary 1o Ariicle 85 of Additional Protecol Texplaing te torm s
Mt lows:

wilieffp: 1be secused must have acted consciausly and with inkeot, Le, with his
mind on fhe act aod s conscquences, and willing them Ceriminal inlent’ or malive
aftrcthough): 1his encompasses e concepts of 'wrongful nwent' of 'recklessnoss,
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viv., the attitade of sr agent who, wihout being cetlain uf g particular resall,
ageepts the possibilicy of o happening; on the oder hand, nealigence or lack of
foresisht (s not covered, .., when 4 man sces withoot bavieg hiz mind on the ac
or its consequences. {ICRC Commentary para 3474).

The: Trial Clamber acespts this explaration, according to which fhe notion of
"willully" incorporales the concept of recklessmess, while excloding enen:

negliperee, The perpetrator who recklessly atiacks civifians acls "willinlby".

The Trial Chamber then gocs o o decide in pars 56 1hat the sletoents [or the charge ane
the elements commen 1o offenees under Art. 3 o the Statwte and the follewing specile
clornemy:

"1, Acts of viglenoy dirscted againsl the civilian population or individual eivilianes
not wking dircct parc in hostilities causing death or serious ijuey to body or heallk
within the civilian population,

2, The olfender wilfully made the civilian population or individual civilisns not
radtiong direet part in hostilities e gbject of thase acls of violenge,”

It iben zocs on to iodicate in pars 57 tha “indiscominale suacks, tal i o say, attacks
which #inke civiliang or civilian objects and militany ebjeetives withoot distivetion, may
qualtify as direct atlacks against civiiians.”

The genersl comments of the Galfid Friad Chonber an the propoitionality ssue showld also
b oued:

"58. One type of indiscriminate attack violates the principle of propottionalicy.
The pracical application of the principle of distingtfon requircs that those whe
plan or lBuneh an attack ke all foasthle precautions 1w wenfy that the ebjuctives
attacked are neither givilians nor givilidn objects, so as 0 sparg civilians 25 much
ws pessible, Once the military characier of a2 larget has been asceriained,
commanders must consider whetler striking this aoget is "espected to cange
incidental loss of life, imjury to civilians, damape to civilian objectives or a
combination thereol, wlueh would be cxcessive in relation to the concrete and
direct military advantage anhicipated.” W such casoaltics st expected to resall, the
attack should not be pursued. The basic oblipation 1o spane civiliaes and civilian
ubjects a5 much as possible must goide the atacking pacty when considenng the
propenitonality of an attack, In determining whedber an atack was proportionate it
Is nesussary to examine whother 2 roasopably well-infivmed person i the
circumstances of the aclual pospetralor, making reasonable use of the nloemation
available W hin or her, could have expecied cxcessive civilian casualtivs 1o resalt
from the attack,”

Twao feolnotes to his pare showld alse be potel:

“108, The ICRC Commetary ackrowledges that "be dispropodion hetween
losses and danages caused snd the moilitary advantages ankicipated raises
delicate peoblem; in sorme siuaions there will be no room for doubt, whike in
other situations thore may be reasen for hesitstion. In such sitvations, e interests
¢l the civiliay population should prevail”, ICRC Commentary, para 157%."

"109, The Trial Chamber notes that the rule of proporionality does not refier 1o the
pctual dmmape achieved by an attack, but instcad nses the words “oxpected” and
"anticipated™" The foolnate goes on to observe thal several stnus made staletnents

vl Lt Sevrer of the CTee o e Prosgeaior.
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of understanding on mlifying APT to the cffect that "ihe decision wken by the
perstil Fegpensible bas i be pudped on the basis of all informaticen available to
him al the relovant tine and not on the basis of hindsighl”

Moy tribiunal 1o date has ever cxplickly dorermined in a2 well articielaled manner io a clesc
case that disproportionate darmage was caused during an attack on g military ohjective. The
Creafie Trial Cheenber was, however, eompelled o grapple with the issoe in i discussion of
one shefling incident, the shelling of the Dobringe football 1ovmament on | June 159493, [n
that jnvident. abowd 200 spectatars, jncluding women and childeen, were watching a
facthall game io the comer of a parking Lot which was bounded an three sides by o-storey
apartment blocks and on the fourth by a bill. Two shells exploded in the parking lo killing
between 12 Al 16 persons and wounding betwewn B and 140 persens, The players and
many of the spectators were mililay persennel and, as such, military olsjectives. The
Cemmander of e AR 3™ Motodsed Dobeinjz Bopade, to which tbe soldicrs belonged,
filed a report indicating there wore 11 kifled und B7 wounded (8 combatanis killed and 55
woonde, 5 eivilians Killod and 32 wounded) {pare 377), There i5 2 strong possibibity that
there were more military  casualics  than eivilian  easualties,  Although  assessing
propeedianality i3 a0l g simple exercise in pumber cnmching., o would be difiicult to
conclude thal, in this incident, there were dispropontonate civilian casvaltics unless one
makes 1he achitmny determination than civilian lives connt for moorg than military lves.

The majorly of the chagnber finessed e reguiremment o assess the proportonabity of the
result by focusiog on the weay rea of he pempetrators and on e fact that civilian casualtics
were caused. "387. ... Althaugh the number of saldiers present al the game was significant,
an attack on o crowd of approxinacely 200 peaple, inclading aumesous children, would
clenrly be expected o cause incidental loss of lite and injuries 1o civiliane cxecssive in
relation u the dircet and eonciete milnary sdvantage anlicipated.,."

Generally speaking, unlawful attack cascs will involve multiple incidents of shelling or
swiping. In the Gafid case, Tundeeds of eivilians were killed or wounded in Sarajeve by
shelling ot sniping during the peried covored by the indictement, 1992-94 Cuite obviously
it winld be iinpessible to treat each incident of killing as a separate musder case, Some way
mas! be developed o get from the specific meudent s the noicrs level 10 what was alleped
e D gnlawtul shellny or sniping campaigo 8¢ the macae Jevel. ndeed, the Tiok from the
micto o the nwere level was essenkial wo the case, 1f, Tor examply, the proscoutor Can prose
will o degree of precision in & manageable tme thatl 20 smping incklents hove occurred
over a twao year pericd wheen the accused is responsihle for 15000 soldicrs in the (oot lines,
in the ahsence of dicect evidenee of relevant ocders being given, would a reasonable coure
conclude that the commander bears comemand responsibility for the soipiag or that he must
have grdensd such acs? On the other hand, if the prosecutor can establish both the
cocureence of the 20 incidents aod an adequale link to what appeaes to be a moch brosder
erane base, W is mach casior fur the court 1o reach such conclusions, Presumably che
preferred approzch would be to detennine 0 some sciestifically valid fashion 1he entice
apparcit crivne base, for example, it appears from sound medical evidence that LOOD
civilians have been killed by sniper fire fotn forees ender the comemand of X, and then 1
pick a stustically valid sample on something like a eandetn oumbees bages for more
detailed examination. Deiled evidence congeming atl cazes i the sample groop wouald
Wen be put beloce the court. [F that 15 done, or 1 the prosceutor makes e cowrl aware of
cages in (e sample grogp which do nol indicate unlaw ful aets occured, then, perhaps, the
court can gonelads, for example, that 70 % of the cases in the sample group coostitute
crimes therafore M %4 of the lacger group also constitute crimes therefore 3 campaign of
uitdaw [ul sniping oceurred,

Gy Lretare Soeics af the DHifice af tlee Proweaor,
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Dhezirable as the mathematical/scientific approach might be, it is net always practicable and
il was not practicable in the Galid case. The Gafid prosccution tearn listed selweduled
siiprng and shelling incidems as "representarive allepations” in avnexes to the indictrent,
These meidents were nat chosen on any scienfific or random oumbers basis, They wete
chosen hecanse they woere perceivedl 1w be the hest fiom 3 prosecution point of view. The
proseetion alsa nurmluced evidence ol unscheduled incidents, survey oI impressionistic
cvidence, and solid demographic evidence which could adequately establish cawse of death
e injury bat which could not, of itself, vstablish whether the death or infury was the resale
of L law b acts,

The majgrity of the Trial Chamber held that a campaign of military agtions in the ares of
Sargjeve imvalving widespread or systematic shelling and sniping of civiliang resulling in
civilian death or injury cxisted alongside s lawful military compaign dicsewsd against
military ohicctives (para 583} Civilians were directly ar indiscriminately attoeked and, ata
mmigicum, huedreds of civifians were killed and thousatds of olhers were injured (pam
591).The reasons for this finding included;

() no eivilian sctivity and oo arcas of Sarjovo held by the ATHH seemed 10 be rafe
[reen sniping or shelling atiacks rom SRE-held wimitoey {pars 584).

(1] indeed specific areas of the city hecame notoreus as sources of sniper (e
dirceled st vivilians {para 5533,

ey altheneeh civilians adapted o the enviremment by taking precautionary mcasures,
ey wore siill not sate from deliberate aftack {para S86),

[

the evidence of regidents of Sarajeva and of viclings was upported by the evidence
al intematianal imdliiary persennel {para 3877,

although there was some cvidence thar ABIEL forces anacked their ovn eivilians to
atract the alleniion of the intenafional community, thil stray bullets may have
struck somme civilians, aod that some civiliang were shot i the honest beliel they
were coertbalanis, "The evidency in ke Fral Record conclustvely citiblishes thear
the patiern of fire throvghout the ¢y af Samjovo was that o indisctitminate oF
direwl Ore ot civilians in AbiF-held arcas of Saegjeve from SRE-comeolled
territoey 1ol thial of combat fire where civilians were accidentally bl pars 5590,
anrd

{e

() fee o Abit-held arees of Serzjove followed a teimporal patiem (para 5900,

In wour cases hedore the ICC, of course, the analogous otfences to our unlawful attack
offences would be Art $(2Wbi} (intentionally dicecting atlacks apainst civiligns i
inlemational  venllicts), At B2bNiv) (intettionally  laenching an sttack o ao
intermational conflic in the knowledge that 0will cause meidental losses "which would be
clearly exccssive in relation 1o the vonercte and divect overall militany advanlage
anticipue™), and Art, B23e)E) (intenlionally dirceting attacks agains civilizng in intemal
contlicts). These offences and their rolated elements are ool precisely the same as ours, Tn
particular: (@} the mental element differs - ours, derived from ehe APs is "wilful", yuours is
“irtenticnaf, (b the physical elements difTer- ours, derived from the APs requine proef of
luss, yowns do ngl altheogh, presumably, in most ceses a charge would pot be hroupht
unless here was actual loss snd. in any event, proof of loss is wsunlly very helpful in
proving the mental clement, (o) your proporiicnality standard ™ glearly excessive in eelation

Clwwit Loctyrs Sevice aftha Cfftee ot the Prnzecsisy.
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1o the eoncrete and direct overall wildary advantape ansicipaeed” appears to be higher than
ours which wods 1he undechined words, and (&) on the free o the Statute, you do oot
appear to have a way io charge foe disproportionate artagks in intemal conflicts. OF couese,
aver time, you may find that your memal element and your propectionality standard are, in
practice, similar to ooes. Since, gll oo often, madliary objectives, civilians, and civilian
abjcets are tocaled side by side, you may alse find that oue argument thal disproportionate
attacks can become avacks slirceled apaunst civiliune may beoome gquite helpful tor cases
invelving wolawful attacks in intermat contlicts.

Fersecution

A varicty of war erimes and erimes againsd humanity can be corwpdited in o combal seiting.
I the 1CTY, perhaps hecause we bave ne statlotory docteine of included oftences, and also
vul of an abundance of caation and because our chambers bave sccepled cumulanve
charging, we have tended & e on the side of aver charging rather than uader charging.
Focusing exclusively oo offences imvelving death or injury in combat, n addifion 1o
unlaw il aiacks we have charged e crimes againgl urnaniy of porseeueion, reoediore, and
inhumane acts other thaw murder (v cover wounded victims), We have also charged 1he
fallowing uncnwmered violaions of the lnws or custems of war under Art, 3 of our
Statate, unlawbully inflicting terene wpon civilisns, murder, and crue] treatment (o cover
wounded vietns), 11 should be noted hat, 85 & general statement, we bave ol chrged tor
grave beeaches of the Creneva Convengions relacsd 1o killing or wounding beeause protechal
peraons under the Geneva Clanventions, pacticularly civilians and prisuners of war must be
"in the hands of " e party 1w Lhe eonflicn cormmilling the grave breach, Usually this oeans
thay must he In accupied torritory or oberwise under the control of the party inflicting the
injury. An intabitant of Dubrovnik being shelled by Yogeslav forees would ol be "in the
hands of” Yogeslavia. Bt is clear that victimy of crimes against humanity need not be "in the
liands of " the parly inistreating them, The JCTY-OTE has adepred the position, which has
boen mamtained by the chambers, at there i3 no "io the hands of " reyquircment for victims
o our violations of Jawes or customs of war Gharges,

At the ICC-C' TP you have ot 1o decide upun your charging practices. [ may, ol course, be
bt your s e need for muliple chacges related to the sarme moident. Conceming your war
crimas ofiences, you would have the same concemns about pratecied persomns status and "in
1he hands of" {or your grave breach offences onder Ar, 8{2)), vouo may, however, wish to
chatge for killing of wounding in combat related jpcidents in intema] conflicts under At
{23y In addition, you may have reason lo prasceute for killing or wounding in combat
related Ineidents as crimes against umarity woder Aed, Ha) (imueder), 7b) fextenminacion),
Thy (porsecution) or Tk (othar inhumane actsh

A it 15 the most interestiog example of podential overlap with unlawdil attacks, [ will focus
in this preseniaion e the orime against Tunanily of persecutlon as i bas been applied
bafore the ICTY and as itmight be applied befbre the 100 Tust as penecide bas become the
vifence which best represents what happened io Bwanda dering 1994 5o the erime against
humanity of perscewtion has come 1o tepify what happened in the lermiony of the foomet
Yugoslavia. Fuc the mast part, pempeicalons did net neoessarily wish ra anoibilate 1be
wembers of other groups residing in certain arcas bl they did wish to make these areas
eithoically pure. Lo ethpically cleanse these aress they were prepared 1o use s wide range of
pursecutory merns, As a resull, the perseculivn charge has been addressed in many [TY
decisinns.

Gewst Lechere Sewdew eafn el £ 0w f the Prorecisor.
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Before the 1CTY, in addition e the common elements necessary for all crimes against
barpanity, the requisite vlements for 2 pemsceulion conmt are (2 4 pemsecutony zo {B)
cotnmiited on political, racial or religious grounds fe) by an accused with the requisite
diseriminatory memal state, The Kupresfic Trial Clamber defined persecution  {at pard
GATY a5 "the profs or Metonr denipd, on diseriminntony gronnds, of o fundamersial right,
Kied clevwn i czestomary or reaty Jaw, reaching the same level as the pifer vofs prokibited
it Arficfe 3,0 At 5, of course, 15 concerned with comes agsinst humanity, A reading ol the
Tachic Triol Judgemenat (para 71y and the Todid Appeals dedesrent (para 305) indicases that
all of the crimes caumemiel in Ar. 2, 3, and 5 can, IF the common elements for cone
against bumamily counts ard the diseriminatory meatal state rpquirement are met, provide
the basis for a persecution counl The Rvodka Frial Chomber held:

"1 86, Thus Lar, the Trial Chambers of the IOTY have found thal the following acts
may conmstitile perecution when committed with the requisite discrimingrory
intend; imptisonoend, unlawful detersion of eivilians  or @nfAngement upen
mdividual reedom, murder, departativn or forcible transler, seizure, volleetion,
sepregation and {orced transier of civilians to camps’, comprehensive destruetion
ol homes and properly, the destraction of owos, villages and olber public or
privite propetty and the plonder of propery, attacks upon eities, towns and
villapes, teenclh-Uigging and the use of Roslages and hueman skields, 1he desinaction
and damage of relipious of cducaticnal institulions, and sexual violence.”

The Trial Chamber then went gn w ind (para 192) dhat Barassment, buoiliation, and
pivehological shise of detainees. coutd meet the eeing pews requirements for perseeution.

What should be noted at this podnt i that "murder” and “ateacks wpon cities, towns and
villages " have been regarded as meeting The actss ress requirements for persceution before
the 1C1Y. Funher, the crime against humanity of persecution under At T L)(h) of the ICC
Statute 15 broader than its ICTY cguivalent. The diseriminatony grounds ace broader, The
[CC erime need not oscwr during avmed eonflict. *ersecation” is delined in An. {20 #s
Mhe intentional and severe Jeprivation of fiendaroenta] oghls cooteary & miemationad Law
by reason of the identity of the group or colleetivity,” AL a mininum, the scope of
"persecutory acts” under the ICC Stawle would appear to be as broad as the scope of
“persecutory acls” wader the JUTY Statute a5 claboraiod wpon by the Kppresgic Triaf
Chamber "the gross or blatant denial... of a fundamencal vight, laid dowe o ioternational
Custornary or trealy Lo, reaching the saoe level of graviy " as olber acts prohibited 25
crimes against humanity. Bearing in mind the scope of perseeation undee the 1070 Satyle
ang the fundamermal impentance of the Aght o Nife, it 18 conecivable that wou at the TOC
might also cventually find vourschees with mnlawlal sltack charges onder Act, 8, and hoth
"raurder and “atlacks upon cities, towens and villages™ specifications to a persecution
charge ynder Art 7, all inorelauon to a single combat incident. How do vou reconeile the
variows cownls? At least as kmpartant, what do oyow bave 1o prove 1 you decide o avoid
mltaple charges amd go winth perscoution alenc?

Reconciling unlawiul attack charges and perseention charpes (and other charees too)

We do not contribuce 40 the viabilily of THI by indulging in creative re¢lasstficition so 1hat
an gel which & regarded from one perspective is lawful can be megarded as unlawful
bocawse we chanzed the labgl, Where the vrime Dase consisls of shelliog or sniping
meidents i a combat environmed, it is cssential 1o prove that death, Infury of damage was
caused by an unlaw(ul wlack, that is, voe directed against civilians or eivilian objcets or
onc directed against a military objeciive which neay be expected o cange disproparti oot

Lenest Lactre Sevies af the Ciffce oy Progecios,
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tneidonial Josses. before moviog on o determine whether the additinonal clements necessary
1w estahlish the commission of other offences have also been established, T6 the allack was
not unlawfil then the resultam death, injuny or damage is nol unlawful. UFacivilian s killed
o imured curiog an attack on g mililary objective whiclh was not expected to result in
civilian casualties or damage to civilian ohjects Jisproportionate to the expeeled nilinany
advantage then ne erime hus been conunitted. Thiz is 5o even if there is an expecimion that,
unforionatedy, some civilizog will be killed or injured during the attack. There is no basis
far 9 crime sgainst homanity charge because the atack wag directed against 2 miliary
oljectbve, net againsl vivilians or civilian objcots. There is no basis for a war erimes charge
of murder because the meny rea 15 lacking. The unlaw i sttack Tfoundation is esscotial o
the ussessment of legality even i there s no walawiil anack chorge relaling 1o a particular
combinl related incident. We can nol avoid the issue by simply avoidimg the charge. Quite
clearly there can he incidenis in which 31 is so cluar that the attack s directed against
civilians Lhat one ean preceed with o persecution eount or a war crime or crime agains
hwnanity count of munder, Bven in such circumstances, hoswever, it 5 csseniial that the
peosfeulor and the chamber lake into arcount the unlawiul atsek sloments, a1 lzase
implicitly, before coming to dhe canclusion tatl coums charged have been proven.

A, regretiably somowhar apagque. example ¢ the overlap between unlawiul atiuck amd
poraecutian counts is comtained o the Slavkic Trial Chamber decision. The village of
Donja Vecerisks is tocared on a kil aboul one and ene-ball kilometers northweest of the
towh of Vites in Boznda, It was gequpied by Bosnian Muslims and some ABH furces in
Apri] 1993 and il overleoked the Croatian covirolled 5P8 explosives fwewory, a sigoifieant
mililary ahjective. Bosnian Croal forees atiacked the village on 16 Apr 93, The Tuial
Thumber held:

"343. . lowas nol able 1o characlerise the aitsek oy being direewed only againgd a
eivilian population. Consequendly, unlil the Muslizn's natceat oo the moming ol 13
Apal, the conflict a1 Donja Veceriska was characterised as a conflict hetween the
FOVOY ard ipdependent Croatian unils oo the one band and the AT oo the other,
Before the retreat of the Moslims, it was not clear that the criteria of
proporlionalily of 4 military attack against positions defcnded by the military bad
et been met us regurds the destruction of property, nor that the injurics to adzira
Basic and the dzaths cauld no be considened the result of o conflic! between the
ARH and the DY (The Trial Chamber did go oo to assipn responsibility o
Dlaskic for things thal happened afier the VO wok control of the village.)

The Calic Frial Chamber applied the approgch thar prool of an onfawid attsck was a
prercquisite for proof of other offenees related o shedling or sniping hue i did so withoom
enthusiagm; '

"144. The Proescoutian subimats that, in the context of an armed conflict, the
delernunation that ae atlaek 15 unlawful in lighl of irealy and customany
intermational law with respect oy the principles of distinetion and proporionality is
crlical in determining whether the general requitaments of Anmicle 5 have been
et Otherwise, aceonfing o the Prosceution, uniolended oivilian casuallies
resaliing from a lawful ateack on legitimate mibitary objectives would amount to 2
crime apaimsl bumsoilty ender Adticle 5 and lawful combat would, n effoet,
beeome Unnossilile, It therefore subimils thel an accused may be [nmd selly ol a
crime against humanity if be launches an onlawfn attack against persons taking
ne aetive paot i the hostilitics when the gereral requircents of Anicle 5 have
becn estalylizshed, The Trgl Chamber aceepls that when considering the geneml
requiremnents of Article 5, che body of laws of war plavs an important part in the
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gascisment of the legality of the acts committed & the course of an anned conflict
anl whether the population may be said to bave boen targed vs such,”

Alheugh the endersement of he ICTY-OTP approach is tepid w1 best, we think this
approach iz legally soend and contributes 10 the continued viability of [HL.

In gonelesion, | weuld like o make an obscrvation on a relatzd I5sme mvolving contbal and
crime. The CTPs of intemational tribunals prosceote erimes involving thoosands of victims
and panicipants s hommifving cvents. Although oor slatures compel vs e focus on
individual eriminal responsibility, i is all oo wasy For us W conclude that gveryane kngw
wial was happeting, that cveryone myst have participated in semc way, and that cveryons
must be guilly, IFwe adopt that approach in our wark, we will destroy the [aw we came to
gave, B I essential for us o draw boundarics, to ser linodts <o hat guill or immocence is
dependent oo somcthing more than the diserelionary decision of the Prosccotor 1o
imvestigate of proseute. I concede [ am o former military lawyer and T may, as a resull
have a imde union menadivy oo such maters, Twould suggest, lwwever, that I is cssentiat
to distinpuish belwveen soldiers engaged in lepally permissible combat sstivities and those
responsible for crimes with which we moest deal. Asserling, {or example, that soldices on
one side (nuybe both on occasions) ane eccupying terriony so thal etheic cleansing may be
carricd out and, therefore, all of their combar agtivities are undaw il is fegally creoneous
and conlobotes i the destruction of HHL as, i all the coldiers on one side are eominals in
auy evenl, there is no iecentive for them o comply with the law. Some of the soldiers, or
their commanders, gy by siding and abetting a persecution vount related to ethnic
vleansing, Ther combal sctivitics as such, however, do not become unlawtul. To use a
domestic exammple, if 1 deive A o the airpon where ke shoots I, 1 sy, depending on my
mcittal state, bear some criminal responsibility for the shootiog of B My act of driving is
nil, however, oand o0 15211, unlusful,
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Mr, Fenrrick Mer fwen o Seeioe Lol ddvioer imothe OfFfce of e Prosecutar of ife foerrasionad
Criminel Tribenol for e Fonner Yapnaioeia sioee P00 L ragamtly, fa was the heeed of the Legaf
Adviveay Sectinn, He iy s dhe Sevdor Aovizer an Lo of For Momers, A e FOTY e Bas proides
frteeniticero v galvice o M OFP wnd argued af the trial ond appeal fevels, particulorly on mattees
vt fo cowfer classiffeacion onel eosenand resporeifiline 1 wor wifn the sy enther of the
Repord ti the Proseceter an she J909 N T Sombing Comperign against Yagostovie, Timnecdiatedy
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Legislative and Policy Responses to Terrorism

Amaos N, Cruiora®

I. Introduction

While Tuesday moming, September 11, 2001, would strike most Americans as the starting
date for terrorism, at least as understood by a just-attacked America, the wruth is very diflerent
both from the Amcenican and international perspective. The scope and intensity of the atrack that
Tuesday mornmg changed the American response in the short-term and lone-term. With the
attacks the American response 1o terrorism dramatically changed.

The change in Amenca’s response has impacted the Amevican politicai debate, the
Amerigan way ol life, and American legal and poliey perspectives regarding (Cimorism and
counterterrorism alike,

{bviously %11 also had a global impact, fron an operational, intelhgence-gathering, policy
and legal perspectuve. The world, or at least pants of it, has known terrorism for vears, and
diftercnt nations have responded in varying ways when under attack. How nations respond is
ofien a reflection of thewr existing infrastructure, operational abilities, political system, and

culture,

* Prodessor of Law and Director. Institute for Global Sveurity, Luw and Policy, Case Western Reserve Universiy
School ol Law, Served for U9 years in the [sreel Dedenye Forces, lteld senior commangd position in the Judgpe
Advocate (reneral's Corps incleding Legal Advisor to the Gaza Strip, Judge Advocare Tor the Navy and Home Feont
Cormmands and Cotumaneder IDF Schoul of Milivary Law, Tn this last eapacity had eommand respensthility for the
development of an eleven point mteractive video teachuny [ soldiers and commanders 2 code of conduer based on
imwernational Taw, laraeli law and the IDF cthical code. P would like to thenk my research assisiou Ms. Niki Dorsky
far Ler outstanding rescarch. sditing and writing skilis and just as impertantly for her rgmarkahla graee gnder fre, [
am indehted o Associatg Dean Hiram Chodosh, T, BEobent Gneal, Prof David Pomagh and 3, Terry Trachtman,
Adtorney-ar-law, for their mest helpful conunents on this paper in its sarlier version. Dwish to thank my fiends and

colleagues Prol Andy Muorriss and Prof Craig Nard (or eocouraging me 1o uoderlake this project in dls varigus forms,

And finally, 1 wanl 1o 1hank my tesearch assistant Ms. Frin Page for her brvatuabie editorial assistanca iy the
proparakion of this aricle i its present foom. Obviously, [ alone am responsible for alf the arvors and shortcomings
of this papor.
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However, as wiil be discussed in this article, the different responscs ¢learly exhibit a
common theme: that of responding while attempling to strike a balance between legitimnate
natiomal security interests and the rights of the individual. How that balance 15 manteined, from
the perspective of both taw and policy, is to be analyzed in the context of temonist threats und
achual attacks alike. The analysis of the legal and policy responses is the core of this article.

An cxamination of the American response must begin with a historical perspective. Tn
examining how the United States has respomded, it is important to assess actions—oporational,

inteliigence-pathering, lepislutive, and policy--aken in response Lo acts of terronsan,
1. Histerical Survey

A. The Nixon Administration

The initial point of reference in determining when American administrations were
canironred with terronsm is the terorist attack by Black Septemiber in the 1972 Munich
Clympics. which killed eleven [sracli athleies.' That day Americans were confronted with issues
that had largely not been a part of the American culture—the Middle Last, terrornists, and the

PL.O. The itnpact of that day, primarily a direct result of ABC's lelevision coverage, was

significant. Accordingly, our survey of America's response and the actions undertaken by various

admimistrations will begin with the Nixon administration,
According to documents recently made public, the Nixon administration established a

terrorism taskforce.” The documents rellect the administration™s concern regarding potential

©See Munich 1972 Games of the XX Obvmpiad, averilable o

httpeffaranw ol ynipic orriulk/games/pastindex_ukasp?OLGT =& 0LGY 1972 (last visited April 5, 2005

* See fandy 1lerschaft, AP Fxclusive: Nixon-Fra Terrorism Task Force Envistoned Toduy's Threats, evadfeble of
http:aptho. comvap/breaking MO B YO0 [BAFE Tumi (Jast visited Apeid 5, 2005}
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hinlogical terromism, but for various reasans —the war in Vietnam, Watergaic, and the president’s

subsequent resignation from office  the taskforce died a natural dearlL.

E. The Ford Administration

In responsc o the Church Comtnittee,” which investigated alleged CLA aluses particularly
in Latin America, the Ford adminiseration issued Fxecutive Qrder 12333% ouilawing the
assassination of leaders of a sovercign state: “No person cmployed by or acting on hehalf of the
1.5, government shall engape i, or conspite o cngage in, assassination, ... No agency of the
intelligenee community shall participale in or request any person Lo undertake activitics
fortidden by this order.”

This order, reissucd by subscyuent admimistrations,® was the Ford adminisiration™s
principal contribution to countertervorism, While there was decp coneern in the US, about the
activities of the CTA, it must be noted thal the excoutive order curlatled counterterrorism options

available o decision makers.

¢. The Carter Administration
Jimmy Carler was ¢lected in large part as a response to the Nixon legacy, in particular
Watereate, The Carer admmnistration's primary foreizn policy fecus was bhuman rights, While
that is a laudable aim, the queston that must be addressed in the context of this article is the

impaet of such a policy on America'’s natignal secority. In November 1979, Gifly-one Americans

A Sze Panl Wolf, CTA Powers and 1975 Church Coranities, availizhle o www Jabourmet networld D10 LAz ] S ml
{last wisited April 3, 20055

1 See 1S, Intelligence Activitics, [ae, 4, 1981, 3 CFR 200, pvaliahis af

s cla ponseiadinfomptionden 1 2323 il (Jas visited Apeil 5. 20035),

i,

)
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were taken hostage in Tran.” The administration's operational response ended when a Failed
mission was aborted® and eight servicemen were killed.? From the counterterrorism petspective,
this mission should have sent red lights flashing. An clite special forees unit was unabie to move
bevond the staging arca in the [raman desert becanse of a sand storm, poor planning, and
incompetent command. Certainiy terrorists took note of Amenca's inability to respond to an uct

of international terronism while Americans were held hostage.

D. The Reagan Administration,

Ronald Reazan's counler-terrorism policy sounded firm and decisive: "Let terTorists

beware that when the rules of international behavior are violated, our policy will be one of swift

all

and etfeetive rerribution.”” But the reality was very different from the articulated policy. In what

are considered the imitial suicide bombings conducted by torrorists, hundreds of Americans were
killed in Beirug in two separate attacks.) What was the Amcerican response” Prosident Reagan
ordered the withdrawal of the marines from Beirut.'* According to terrorists and students of
werrorism alike, that decision by Reapan may be the seminal ovent in the history of modern
terrovism. " Terrorist leaders realized and no doubt internalized that there was a wide gulf
hetween America's staled policy and its implementation in reality. The deterrence threat may

have dred before it was bamn.

¥ See The Hostages and The Casnalties, avarfabie 2¢ htipsiweaw jimmycanerlibrary orgfdocunenislis-

t_of hostages phiml {last visited Aprii 3, 20035).

¥l

*

" Laura K. Donohue, In the Name of Mationa] Securily: US Cownderterrorial Measures, 1960-2000, Terrorism and
Palitica] VWiclanee, Vol. 13, Wo. 3 [Auturem 20013, pp. L5-61,

" See Terrorist Attacks on Americans, 1979-1988: The attacks. the groups, and the US response, avaifable af
wowww. pls orgfwabh/pages/fromlineshawsiargeiioic’cron himl (Jas visiled April 3, 2002} {hercimafter Teoronst
Attacks on Americuns].

'* gl
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Similarly, following the brutal murder of Navy SEAL Robert Stethemn by Hezbollah
terrorists in Beirut during a plane hijacking, the Reagan administration's primary eftorts werne to
negotiate an end Lo the hijackimg.'* Theugh television showed the terrorsts throwing Stethen,
still barely alive, onto the aimpernt wrmac after shooting him in the head, the American response—
bluster aside . —way one of weakness.

While President Reagan responded forcelully to the killing of American servicemen in a
Berlin disco by attacking Libyan tarzets, including a presidential palace, allegedly killing one of
tiu'amar Kadati's chi]dren,“" serious inlermational [aw questions should have been raised at the
time. The attack appears to have boen retaliatory in both nature and scope and thus in viglation of
intermational law. Intermnational law docs not allow for acts of reprisal. Thercfore, while
Reagan™s administration did 1ake strong action, the attacks were still guestionable,

Furthermore, while the United Stares was actively cncouraging, if nor aiding, the Mufadin
in Afghanistan who were cngaged m pitched hatle with the Sovict Union following the invasion
of Afehanistan, Osama i%n Laden was developing the skills that would serve him well in the
decades (o come.”” That is to suggest that America™s singular focus on the Soviet Union in the
context ol the cold war prevented the Reasan adminisiration from correctly identitving the next

threat to world order and stability  Aervorism.

E. The First Bush Administration

The {irst Bush administration’s response to the 1988 Pare Am 103 werrorist attack which

led to the deaths of 270 innocent civilians (189 Americans), was to implement the criminal lasw

" See David Silversiein, An American Strategy Against Tenorism, availapie ar
www heritage.orp/HescarchTiomeland Do linse/BUREET el (lase visited April 5, 20083
5
fd.
"‘ Sere Temmorist Attacks on Americans, spprw nole 11,
¥ See Relating to Reeslablishment of Represontative Government in Afohanistan, 24 Qetober 2000, avedidadfe o
trpsfthomas Joc. goviogi-hin/gueny/ B0 106 FLDAD L HO0645 (lag visited Apcil 5. 20050
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paradizim by initiating icgal proceedings against the Libyan agents who had been responsible for
Llowing up the planc over Scotland.'® Tt could be argued that the administration was hamstrung
because the attack occurred over Scottish teritory, but clearly Amencans flying i an Amenican
commercial airliner were the intended target. Not only did the administration choose not o
respond operationally against Libya, but its policy tesponse was to implement a criminal law
procedure onty.

The issue of what paradigm is appropriate for terrorism---criminal law, traditional
warfare wherchy POW status 1s granted to ecnomy combatants or a new paradigm recognizing
that terrorism and counterterrorism are neither criminal acts nor acts of war 1s 2 most important

guestion that is beyond the purview of this article.

F. The Clintor Administeation

The first significant legislative efforl apaimst terrovism was the Antiterrorisim and
Effcctive Death Penalty Act ol 1996 President Clinton had previously submitied antiterrorism
kegislatton, but it bogged down in Congress. Notunt] the Oklahorna City and World Trade
Center bombings did Congress and the administration agres upon counter-terrorism legislation. ™
The Act established a list of designated foreign terrornist oreanizations {“FTO's™) and

made 11 1llegal for a person in the United States, or subject w the jurisdietion of the United States,

to provide {unds or other material 1o any group on the list. Representatives and members of a

¥ See Pan Am Fligh 103 Memarial Caim-Lockerbic Caim, availabis af www,

Arlinglone smetery. orgfriziter_infarmadian Fan_Aam_memorial bunt {last visited April 3, 20087,

" See Antiterrorism and Lifective Dealh Penalty Acl of 1996, Pub. L. No. 104-142, avaitable at

usinfo state. gov/usa/infousafiaws msjorlaw/3 375, htm (last visited Apil 5, 2005).

* NHearing of the International Security, Intermational Qrpanizations and Human Rights Subcommittee of the House
Foreign Affabrs Commitiee, US Anti-Terrodsm Palicy, chaired by Rep. Tom Lantos, 13 July 1993 |hereinafter
lHouse Hearing on US Anti-Termodsm Policy).

0
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designated FTO, if aliens, can be denied visas or otherwise excluded rom the United States.

Finally, American financial institations must block [unds of designated FTO's and their azents

and report this action to the Cifice of Foreign Asscts Control 10 the Departnent of the

21
Treasury.

the Subcommitice on International Operations of the House Foreign Affairs Committee held a
hearing on July 13, 1593.% One of its primary purposes was for the Clinton administration to

articulate its counter-terrorism strategy. During the course of the hearings Assistant Secretary of

Against the backdrop of the tirst World Trade Center bombing, which killed six persons.

State Timothy Wirth set farth that policy:

The Clinton administeation 18 committed to exerting strong and steady leadership
in a raptdly-changing world. History has taught us the United States and all
nations can meet that challenpe by maintaining a commitment to democratic
mmslitulions and to the rule of law. Promoting democeratic govermments and
institutions are full -- that are fully accountable to their cltizens 15 our most basic
tool {or advancing free markets and our long-term national sseurity, and
addressing the great and complex global issucs of our time. Democracy does nat
sponsor lerrorism. Tt is no accident that states that do -- [rag, Tran, Libya, Cuba --
arc also among the most repressive tor thetr own eitizens.

Mr. Chainnan, let me assure you the Clinton administration will remain vigilant
in countering whatever threats may be posed by international terrorists to US
interests. Working in close consultation with the Congress, successive
administrations have developed a set ol prinetples which continue o guide us 4s
we counter the threat posed by terronists. These include making no concessions to
{errorists, continumg Lo apply inereasing pressure to statc sponsors ol terrorisny,
forcefully applving the nile of Taw to international terrorists. and helping other
sovernments improve their capabiliics 1o counter the threats posed by
international terrorists.”

T fee Amiterrorism and Lffective Death Panalty Act of 1998, Tub. L, No. 104« 142, availehls af
usinfistate.goviusa‘infvusalaws majorfaw/5375 bim {lasl visiled April 5, 2003,

¥ Mearing of the International Scearity, Tuemational Organizations and Human Rights Subeommittee of the House
Foreign Affairs Comodtiee, LS Ami-Terrorisin Pehicy, chaired by Rep, Tom Lantos, 13 July 1993 [hereinafter

{lownse Llearing on US Anti-1ermorism Policy].

Tl
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The policy as expounded by Winh was strong on rhetoric, but weak on conercte
operational counterterrorism and practical legal and policy initistives that would have taken the
fight 1o the terrorists. A common recwrence in American counter-rerrorism stralegy is rhetoric
not malched by sustatned action.

Another major element of our counter-terrorism policy is a firm response. When

President Clinton ordered the cruise missile strike against the headguarters of

Irag's intclhgence service, he delivered a firm, proportional and necessary

response 1o the contineing threal against the [nited States posed by [rag, as

shows by the putrageous lragi attempt againsi the Hife of former President Bush.

The strike demoenstraies that the Chnlon administration will respond vigorously,

decisively and effectively to the terrorist threat around the world >

To describe this as "firm" is maccurate: the admintstration ordered the raid to be carried
out 1n the middle of the night in order 10 minimize collateral damage, as required by international
law. Nevertheiess, fram a policy perspeetive a nighi-time bombing of a largely emply military
bunlding by the world's only supcer-power in response 1o an attempted assassination of o former
president raises acute legal and policy questions alike,

Regarding the policy aspecis of the attack, the issue 15 that of cftcctiveness, Military-
political doctrine sugeests that an underwhelming response negatively affects a nation's future
deterrence abiliy, 1f indeed lragi military intellipence plaved a significant rolc in the failed
assassination attempt, then the question that policy and decision makers alike must ask is
whether an attack on the building at night-time serves the intended purpose,

Il can be argued that not to respond is more effective because the other side 1s left

guessing when a response will oceur. A weak response—such as the bombing of the building at

night—may backtire from a policy perspective, Wirth's assessiment norwithstandmg.

B
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International law mandates that actions such as the bonbing of the military intellizsence
butlding meet cortain requirements such as military nocessity, proportionality, allemattves, and
the minimizing of collateral damagce. Furthermore, intemational law clearly prohibits vetaliatory
attacks. In addition, Article 51 of the United Nations Charter states thal a nation may atiack in
self-defense if an armed attack occurs.” Because this action appears 16 be mose reactive than

proactive, one must guestion its legality.

111 Post %11

A. Introduction

Since 8:43 a.m. on 9711 the L3, has heen playing catch-up, trying to make up lor lost
time i attempting to [evel the plaving field botween itself and global tervorism. Ax has
previously oceurred in American history, there is a tendency to go overboard under such
circumstances.™ For example, during World War I1, an order promulgated by General Dewdtt
mandated the exclusion of Japanese-American citizens from the West Coast war area.” The
Supreme Court upheld Dewitt's exclosion order becanse it bore a direct relationship 1o the
prevention of espionage and sabotage and hecause it was “in accordance with congressional
authority.”

In an atmosphere of "hringing terrorists to justice” {President Bush's frequent phrase), a
skewed moral compass is a real possibitity, threatening the foundation of our liberal democratic

soctety and placing its valucs in at least temparary abeyance. One of the critical weses fora

society is how it reacts in times of crsis, In atlempting to determine the respoise of the nation's

* The Charter of the United Nations [hereinafior UN Charter], Art. 51, avedable ar
hrtpewwwe un orgfaboumo/charter. chapter 7 hitm (last visited April 10, 2005}

 Sew The Prize Coves, 67 U5, 635 (1863}, Koremartsu v, United States, 123 1.5, 214 {19443,
‘3? Foremaisw v, United Stefos, 323 Us 2014, 217-215 (1944,

* a1 8,
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leadership (elected and otherwise), the following questions must be asked and subsequently

addressed:
1Y Djd the leadership preserve core vahues?

21 Was caution thrown to the wind?
3) Did the leadership know how to differentiate between real cnemics and pereeived

enemics?

41 Ihd decision makers know how to proteel the nghts of real enemies and protect
perceived cnemies from the anger of its citizeny?!

3) Were leaders able to restraim their worst instinets and develop a sound and
coherent policy based on fundamental principles of the rule of law, or did the
response resemble the reaction which led to the internment of thousands of foyal
American citizens without due process after the attack on Pearl Harbor?

B. The Bush Adminisiration Response-- Military Commissions, Patriot Act,
Matinmal Security Strategy Document
President Bush's response can best be studied by examimung three docunients: the USA
Patriot Act, which was overwhelmingly supported by the Congress on Qctober 25, 2001 by a
vole of 98 yeas, | nay, and 1 not voting;® the presidential order cstablishing military
eomirmssions (November, 2001); and the National Security Stralegy document articulating the
Bush preemption doctrine in the contexit of infernational atfairs ("NSSD”, October 2002). The
time line 15 significant: while the first two documents were drafted in the immediate aftermath of
the attack, the N55D was signed by the president a year later.
Pirst-9/11 American policy must be cxamined [rom both a domestic and a foreign
perspective. The Patriot Act 1y the legislative response to an attack on American soil and
represents the 1ools and measures Congress provided the administration in order o defend

America.

' niting und Strengthening America by Providing Appropriaie Tools Reguired to Intercept and {bstruet Terrorisin
Act ot 2001, Tub, L. No, 1W07-36, 115 Star, 272 (Uor, 26, 2000 hereinafrer Patriot Act].



I'T-04-82-A 1126

Legistative and Policy Responses to Terrorism

The presidential order unplements a quasi-judicial process tor those detained on the
battlelicld in Afshanistan or elsewhere who are suspected of invelvement in terrorisin--be they
forcigners or alicns hving m America, including those legally i the g

The NSSD refleets the adrunistration’s post 9/11 foreign policy in that it ¢learly

articulates a determination to take the fight to terrorists. *

1. The USA Patriot Act™

The Iatriot Act has hecn much discussed, debated, eriticized and misunderstood. Crites
of the Bush administration see it as reflective of the administoation’s disdain tor basic civil
liberties. Supporters of the administration uphold i1 as the appropriate legislative Tesponse to an
atteck on America. The sections of particular relevanee to this article are 203, 208, 213, 215,
218, and 411, To swmmarize, section 2003 allows mformation from grand juries 1o be shared with
the CLA without prior approval Ufajudgc.n Section 206 grants roving surveiilance authority
after reguiring a court order approving an electronic surveillance (o direel any person to furnish
necessary information, facilines or weehnical assistance in circumstances where the Court finds
that the actions of the surveillance wrget may have the effeet of thwarting the identification of a
specified person.” Section 213, also known as the “sneak and peck™ exception to the “knock

and announce” rule, states that notification of searches can be delayed 1f it would seriously

 Military Order of November 13, 2001, Detention, Treatment, and Trial of Cenain Non-Crizens in the War
Against Termorism, 66 F.R, 37833 MNov. 6, 2041

* The Nutional Sceurity Strategy of the United States of Amernica, Press Release: The White House, 23 September
2002, avadable ar httpfaww whitehouse gemsenas il (last visted Apeil 5, 2000%) [hercinafier National
Security Strategy |

* Patdivt A, suprr note 28,

YIS A PATRIOT ACT, Bill Sunnnary & Status for the (07" Congress, availoble ar hip:SthomasJoc. govicgi-
Ein.-hdquur_w'x'?d L7 HROI N &2 e Ddesuman2=m& (last visited April 9, 200357,

e
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H

jeopardize the mvesti gatinn.l Scelion 215 authorizes the govomment to seixe any tangble items

sought for an investigation to proleet against international terrorism or clandestine intelligenee

activities.”® This may ineludc records from banks, credit bureaus, telephone companics,

hospitals or libraries, Sectinn 218 amends FTSA (Foreign Intelligence Surveillance Act) to

requirg that an application for an electronic surveillance order or search warrant certify that a

sigatificant purposc (formerly “the sole or main purposc™) of the surveillance is to obtain foreign

. . s - 17
ntelligence information.

|,
Mot
g

Section 411 of the Patriot Act addresses the issue of the definition of terrorist activity:

Includes within the definition of "terrorist activity” the use of any weapon or
dangerous device Redeflings "cngage in terrorist activity™ o mean, in an
mdividual capacily or 2% a member of an organization, to: (1) cammit or to incite
Lo commimit, under circumstances indicating an intention to cause death or scnous
bodily 1njury, a terronist activity; (2) prepare or plan a terrorist acuvily; (3) gather
information on potential targeis Tor terrorist activity; (43 solicit funds or other
things of value for a terrorist activity or ¢ temorist organization (with an caeeption
for lack of knowledge) (5) sobeit any individual 1o ¢ngage in prohibited conduct
or for terrorist organization membership (with an exeeption for lack ol
knowledge); or (6 commit an act Lhat the actor knows, or reagonably should
know, affords material support, including a safe house, ransportation,
commumications, funds, transfer of (unds or other material financial benefit, false
documentation or identification, weapons {including chemical, biological, or
radiglogical weapons), cxplostves, or training for the commission of a terrorist
activity; to any individual who the actor knows or reasonably should know has
committed or plans to commil a terrarist actyvily; or o # ferrorist arganization
fwith an exception for lack of knowledge).

Drefines “terrorist organization” as a group: (1} designated under the immigration
and nationality act or by the scerctary of state; or (2) a proup of two or more
individuals, whether related or not, which cngages in terrorist-related activitics,

Provides for the retroactive application of amendments under this act. Stipulates
that an atien shall not be considered inadmissible or deportable because of a

relationship 1o an orpanizaton that was not designated as g terrocist areanization
prior o enactment of this act. States that the amendments under this section shall

1125
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apply to all aliens in exclusion or deportation proccedings on or after the date of
pnactment of this act.

Directs the secrctary of state (o notify specified congressional Icaders seven days

prior to designating an organization as a terrorist organization,™

mees.«mr. Steven Schulhafer has written about the necessily of the Patriot Act and
whether its provisions fundaimentally changed the ability of American law enforcement to
comduct counterderrorism within the parameters of the Constitution. Acconding o Schulhofer,
the pre-September 1 regime of constitutional and statutory lamits on surveillanee and
inlelligence gathering was a complex mixture of siringent restrainis, permissive powers, and
awlowvard conpremises. The Patrior Act shifed this balance in the direction of greatly cxpanded
investigative power, cspecially by mereasing opportunities (o use e-mail and internet scarches, to
conduct ¢landestine physical scarches, to scarch under flexible FISA standards. and to yse all
these new opportunities o mvestigate cnmes entitely unrelated 10 wronsm. 3

An important fourth amendment safeguard 13 the requirement of inmediate notification
when a seareh 15 conducted. Officers cxceuting a warrant must knock and announce their
presence before entering, except when doing so would expose them to danger or nisk destruction
of' the evidence sought. Similarly, the officers must give a copy of the warranl o the occupant or
lzave it at the premises if she 15 not present, apain subject 10 a narrow exeeplion for situations
where such notice would endanecr lives or seniously impede an investigation, These notice
Provisions serve (o ensurc thal the targel of the search will krow that it cecorred and have an

opporlunity to eosure that the particularity lintations of the warranl were respected.

iz

fd
# Stephen Schulhoder, T1E Exemy WITIUN: INTELLIGENCE CRATHERING Law EXFORCEMENT A%D CIVIL LIBERTIES
I THE WAKL OF SEFTEMEER L1 4200270
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Schulhofer argues that until September 11, excentions to these notice requirernents wers
soverned by judicial decisions that examingd on a case-by-case basis the need for conducting a
clandestine search (3 “sneak and peek”) without immediate notification. The Patriot Act adds w
federal law a provision that for the first time gives statutory authorization for ctandestine
intrusions and delies in broad terms the grounds that can justify delay in notilying the target
that her home was searched.™

Furthermore, Schulhefer has written that a reasonable arpument can be made that the case
baw on clandestine searches needed o be clanified by legislation. A reasonable argument can
likewise be made that the broad sneak-and-peck authority codilied m the Patriot Act is preferable
to the more restrictive view endorsed in some of the case law. Arguments can fairly be made in
the ather dircction as well, Bur, however that debate might best be reselved, this problem has
nothing o do with the fight against terrorism, For international terrorism cascs, authorily to
conduct clandestine scarches slready existed, albeit in much broader terms, under FISA, The new
autharity conferred by the Patnot Act is simply not needed for such casces, nor is it [imited (o
ferrorism cases; it is available in any crimipal investization. And beeause the new sheak and-
peek authorily 15 cxenipted from the Patriol Act's sunset provision, it will remain in effect
indefinitely. There was no justification for adding this issue to an already larpe emergency
agenda after September 11 and lor using the momentum of that oceasion to obtain endorsement

for the justice department's preferred appreach (0 an unrelated problem,™

2. The Presidentizl Order

M
o id
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The presidential order™ was based on the prestdential order issucd by President
Roosevelt following the arrest of Gennan saboteurs caught i New Jersey and Florida. Tn Ex
Parte Puirin, the 115, Supreme Cowt generally upheld a president’s authority to create military
tribunals for war crimes.® As a result of the findings of the commissions, the saboteurs,
tncluding an Amcrican citizen, were cxecuted.  President Bush's order, which established
military commissions for the pupose of trving non-American citizens alleged 1o be supporting,
aiding and abetting al-{Qaeda throughout the world, has been widcly criticized in the 1.5, and
abroad alike. Critics™ have repeatedly commented on what have been deseribed as serious
vielations of duc process in both the order and the subsequently issued military instructions, ™
Liberal democratie societics conducting eounterterrorism under the burden of balancing
legitimatre national sceurity requiremcents against equally legitimate rights of the individual must
be guided by the principle that even terrorists have rights, in denying the detainees fundamental
due process rights the Bush Administration has been repeatedly eriticized, ineluding by U5,
CoHIrTs,

The initial eriticism [oeused on a number of issucs:

I} the failure to consult with Congress before issuing the order;

2) the fact that Congress™s resolution authorizing the use of force, cnacied
Septcn_nbf_:r 14, 2001, does not provide for the establishment of the
COIIMISS1OTS;

3 the lack of an independerny appeals process;

4) the deraines’s inability to challenge the cause for detention:

5) areduced evidentiary standard allowing the introduciion of any evidence
found te be of "probative value to # reasonable person.”

& Military Order of Novomber L3, 2001 Tratention, Treatmeam, and Trial of Certain Non-Cilizens in the Wac
Apainst Terrorism, 66 Fod, Reo. 37, 833 {Nov, 14, 2001 ).

Ex Parte Onirin, 317 UL, [, 24 (1942).

# See Rooald Dworkin, Terror & the Attack on Civil Libertées, The New York Times, Juoe 11, 2002 see afvo Neal
K., Kalval & Laurenge I1, ‘I'tihe, Haging ®ar, Deoiding Cuide Tevieg the Mty Tribunefe, 111 YALE LT, 12539,
1277 {20023

4 Departnent ol Defense, Militury Commission Order Moo L {(Mar, 21, 20020 avenilable ar

Barpewewewe dite nilfwhsédirectivescomesmeodimeo] pdf (last visited April 5, 2003
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During the course of the military operation conducted by the United States and the
coalition members in Afghanistan, 650 men who were either captured in connection with the war
or alleged to have comnections w al-CQaeda were transferred to Guantanamo, Cuba.*® Much has
been made of the decision to establish the detention camp at Guantaname. Tn retrospect, the
decision seemns to have been based on two primary considerations: a desire (o detain the captured
men Tar from the zone of combal, and secondly not to detain then in the United States, where the

argument could be made that they most be granted full constitutional rights and privileges.

3. Congressional hearings

Hearings held before the Senate Judiciary and Armed Services Commiltees in Decemboer
2001*" brought 1o focus many of these criticisms. Mambers of the committees (Scnators Leahy,
Kennedy, and Levin among others) and expert witnesses (Professors Tribe, Katval and Sunsicin)
alike roundly criticized the administration, emphasizing that the admiwistration had failed to
consult with the Congress prior 1o issuing the order and questioning the order’s constitutionality
i the context of the separation of ]:ni:n,nmrs.*'Sj

Administration witnesses—-Atlomey General Asheroft, Deputy Secretary of Defense
Waolfowitz and Department of Defense General Counsel Flaynes—uwere adamant that the
president was constitutionally authornized o issue the order without consultmg with Congress

baxed em the “authorization lor use of military force.” They arsued that the order is an inherent

presidential power at a time of war.

“The Cluantaname Delainees, aveitehle w

g bumanrighlsficstorgfs, law_after_ 211 PDFE Guantanamo®bH0Eetainees pd( (Tast visited April 5, 2005},
" Teslimony before the Senate Amncd Services Committee on Military Commissinns, avaifuble at
mt]}:r';'www.dcﬁ.:n.\:c]ink.mi!."Spn::l;:L'hu.l;-"lﬂﬂI.-"s?f.lﬂ] 1282 depsecdef] homl [last visited April 5, 20083,
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4. Department of Defense instruciions

Notwithstanding the administration's testimony before the Senate, in the months that
followed the Departtaent of Defense issucd a series of instructions ¥ intended to serve as rules
for the commissions, Unlike the administration®s issuance of the presidential order, the
Depariment of Defense published the instruelions and invited public response prior to their

. . , . . . . 51
implementation.™ Many human rights organizations responded, mainly negatively.

5. Hesuits

To date the commissions have not issued a single mling. The process has been
conlinuously held up both because of intervention by American cowts and also because the
commissions were confronted with issues that might have been avoided had the administration
chosen Lo consult with Congress and, no less important, with constitutional and mternational [aw
experts rather than relying solely an problematic precedent {Qufrin, whose relevance 1s doubtful
in that WWII was a declared war and the present conflict, is not a declarved war, much less a
war). Administration advisors {lawyers and nan-lawyers alike), whose rush to action was in the
short tenn possibly understandable, have in the long run il served the president and the nation.
The failure Lo constder that detainces might demand to represent themselves and the imphications
of sich a legitimate desire 1s but one example of 2 tushed and not carefully considered internal

PIOCess,

* Department of Defense, Military Commission Onder No. | (Mar. 21, 2002}, avaitebic ar

hiip:fAarwew dtic. milfwhs/directives/corresfinco/men ] pdf (Tast visited Apeil 5, 2005).

* peparment of Defense Militapy Commission Order Mo, 1, 21 March 2002, Procedures for Teials by Military
Commissicns of Certain “on-United States Citivzens in the War Against Tertorism, avaifadie a

hitpitwanw defenselmbmibnewsSar2 0020 2002032 Tord.pdf (lagt visieed April 5, 2005).

M uman Rights Watch Licefing Paper oo U8 Mikary Comotissions, 25 June 2003, guwifhle ar

liphre orgdackprounderfusa.military-commissions. him (s visieed Apnl 5, 2005).
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6. Combatant siatus review trilunals

Furthermore, as & direet resubt of 4 judicial finding, ™ (he administration was forced to
cstablish "combarant status review tribupals”™ in order 1o determine hoth the status of the
detamces and whether their continued detention was warranted hasced on the available
intelligence information. These combatant status review tribunals are imended to reflect the
suidance provided by the Supreme Cowt’s decisions in Rused and Hamdi, namely that a detainee
rnust be afforded notice and opportunity Lo contest the determination that he is an enemy
combatant™ According to the Department of Defense’s combatant status review tribunal
sumtnary, as of March 29, 2005, in 558 hearings, 520 detainees have besn deemed encmy
combatants, and 38 have been deemed not 1o be enemy combatants.™

In the aftermath of 9411 the administration debated the detainees” status and the
applicability and relevance of the Geneva Conventions. In a memo writien by Assistanl Altomey
General Jay 5. Bybes to White House General Counsel Alberto Gonzales, the administration's
position is clearly presented: Greneva Convention protections do not pertain to the detainess ™
Similarly the guestion of the detainees’ status had to be addressed: were they to be considered
prisoncts of war or enemy combatants, and might they be held indefinitely? Prisoncrs of war
have clearly defined rights and protectiong, and the state holding them has commensurate
obligations according to the laws of war and the Geneva Conventtions. Enemy or illegal
combatants alse have protected eights though, unlike prisoncrs of war, they may be brought to

trial. heither, however, may be tortured.

2 Rasud v, Bush, 124 5. €1 2686 {2004); Hamdi v. Rumsfeld, 124 $. 00 2633 (2004).

** It ; see alvo Defenss epartment Packproend Boefing on the Combatant Staios Review Tribanal, Juls 7, 2004,
arvaefialie af hipsffuww delenselintmibAranseripra20040:20040707-095 Lhim| (last visited April &, 2003),

* Combatant $tuus Review Trobunal Summary, ovailable ae

btdp e ww_defenselink milfocwadar2 00 3:d 2005032 Sowrt pd F{ last vizited April &, 20051

# Sew hrtpzfiwww, findlaw comiwp/docstoriure ashz0 102 1 himl (last visited April 5, 2005),
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Te date, seven members of the U5, armed forecs have been toed for severe violations
committed at Abu Ghraib, and two additional cases are pending, Furthermore, two independent
investigations, the Schlesinger commission and the intemal Arny review, contain important and
disturbitiz iafermation on the torture and mistreatment of prisoners in Afghanistan, Irag, and
Guantaname.”™

While .S, policy is not to condone torture, the Bybee memo and subsequent statements
and actions on the part of administration officials appear (0 have created a climate where such
basic violations of human rights arc acceplable, if not encouraged. In the context of
counlertertovism, a failure by senior Jeadership to clearly and uneguivocally address the rights of
detainees and to 1ssue command direclives combined with a forceful response to known

violations, wilt inevitably lead to violations such as those the U8, is confronted with today.

C. The National Security Strategy Document

The following clauses of the NSSD clearly articulate the proactive foreign policy developed
and cspoused by the Bush admintstration after 91 1. The document articulates the stratcpy
mmplemented throughout the world; Afehanistan, Irag, Epypt arc only the most obvious
examples,

1y "America will hold to account nations that are compromised by (error,
including those who harbor lerrorists becawse the allics of torror are the
enemies of civilization. . _must not aflow the teerarises to develop new
home hases. .. We will seek to deny thetn sanctuary at every turn”.

2y "As a matter of common sense and self-defense, Amenca will act against
such emerging threats (we will cooperate with other nations to deny,
contain, and curtail our cnemics efforts to acquire dangerous wehnologies)
before they are fully formed. . In the new world we have entered the only
path 1o peace and security is the path of action "

* Sew JTames Ross, Llold Officials Responsible, August 27, 2004, available o
lutp v hrw orglenglish/ docs 2004082 Tusdom@2 75 b (last visiled April §, 20057
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3} "W make ho distinction between terrorist and those who knowingly
harhor or provide aid to them,"

47 "We will not hesitate to act alone. . To exercise our right to self-defense
by acting precmptively apainst such Lerronsts to prevent them from doing
harm to our people”

5) "For centurics, intcrnational law recognized that nations need not suffer an
attack before they can lawfully lake action to defend themselves against
farces that present an imminent danger of attack. Lewal scholars and
micraational jurists conditioned the legiumacy of preemption on the
existence of an imminent threat most ofien a visible mobilization of
arrmics, havics, and air foree preparing to atack. we must adapt the
concept of imminent threat to the capabilities and vbjectives of today's
adversaries.. The US has long maintained the option of preemptive actions
to counter a sufficicnt threat to our national security... To forestall or
prevent such hostile acts by our adversarics the us il necessary will act
preemptivelv... The US cannot remain idle while dangers uuther™”

Iv. ISRAFL

Ower the years Isracl has often been oniticized for its response to terrorism. For those who
heligve that the occupation of the West Bank and the (raza Strip 15 inherently illegal according to
micmational law, any response is conscquently Hlegal. This anticle does not seek to address the
political and legal issues related w the occupation, which s the result of the 1967 six-day war,

Rather, the focus will be the legal and policy responses to significant terror attacks.

AL Iniroduction
Since Israel has been under attack iiterally from the moment of inception (vay 1948}, it
is arguable that an article analyzing how the state responds to significant attacks iy irrelevant to
the lsracli expenence. However, over the past four vears (as will be discussed below) Israel has
{faced a different form of terror theeat, and therelore addressing the change in the response s

clearly relovant.

* Mational Security Stralesy, sup nole 28,
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As these lines are written, there 15 1alk of a window of opportunity crated by the death of
Yassar Arafat. Shortly after his death, Prime Minister Sharon and Palestiman Awthority President
Abbas met for a sumimit hosted by Presideoit Mubarak of Epypt and King Abdullah of Jordan.,
Prior to the summit, the government of [srae] voted o frecze tarceted Killings, though it reserved
the right o vencw the policy if the Palestinians should prove unable or unwilling to eliminate
Palestinian terronism. [n addition, the defense minister adopted the recommendation of a high-
level [sracl Defence Forces commitiee report recommending the halting of house demeolitions,” #
The prime minister ordered that the policy not be renewed even if Palestintan terrorism should
comtinue. High-level joint sceurity commulees have met to plan the implementation of the
transter of securily responsibility from the ¥ to the PA, Furthermore, Israc! will begin
disengagemaent from the Gaza Surip and fowr Jewish settlements in the northern part of the West
Bunk in the summer of 2005,

It has been lsrael's policy since 1967 1o respond to terrorism with a combination of
mepsures—some miended to punish the individual terronst, others aimed at deterring those who
might be conlemplating an act of terrorism, 1sracli methods have included demalishing the home
of a terrerist, imposing a curfew on neighborhoods and wowns, either in response to intelligence
information indicating a terrorist attack 1s in the offing or in response to an actual attsck; the
deportation of terrorists, the placing of terronsts in administrative detention when criminal
evidence was unavailable or the concern for sources prevented the information from being
presented to a court of law; and trying terrorists in a count of law, All of these measures have

heen based cither on Israch iaw, itermational law, or regulations inherited from the Britigh

mandata,

" vtore Process than Peace: Leriumauy, Complisnee, and the Oslo Accords, The Tsracli-Palestinian Peace Mrocess:
Chslor and the Lessons of Failure, 101 Mo, T Rev. 1661, 1684 {2003).

L

.
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As all actions undertaken by the executive in Israel arc revicwable by the judiciary—in
particular the Supreme Court sitting as a High Court of Justice. The israel Defense Forces {the
exceutive 1 the occupicd territories) must always be conscious of the possibility that the Court

will imervene and order the military not w embark on a particular course of action.

B. Pust-2000 olicy

Since 2000 {sracl has significantly changed counterterrorism ethods applied against
Palustinian lerronsm. Rather than relying on those measures which had been considered
appropriate md cflective botween 1967 and 2008, the 1DT has implemented a far more
aggressive policy, lsrael hiag defined the present situation as "armed conflict short of war” rather
than an Intifada {litcrally a throwing or riding oft). The Intifada of 1987-1993, characterized by
stone throwing, Molotov cocktails, massive demonstrations, multiple stabbings and the closing
divwn of businesses, is fundamentatly different ftom the threat of the past four years, which has
been characterized by Kassam missiles, mortar shells and suicide bombers,

To undersiand the change in stratewy and tactics altke the reader must ask what is the
difference between the two threats (thal cmanating from the Tntifada and (hat presented over the
past four years), and why docs this presemt situation enable—in the state’s eyes—-such a
fundamental change in the counterterrorism policy and legislation as the state has adopted.

[n the past four years Isracl has intreduced g number of new policies, of wluch two will

be analyzed: targeted killings and the sceurity (2nce.

C., Suicide Bombers

2
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The change in Tstagli counterterrorism palicy is primarily a responsc Lo the threat
presented by Palestinian suicide bombers, A suecessful suicide bombing is the work of a well-
orchestrated, difficult 1o penetrate, highly disciplined, financially solvent terror organization--not
the act of a bone individual. The reality of the post-9/11 suicide bomber and the need for a
sirategy 1o counter it is something that all nations must take into account, as the LS., Russia,
Great Britain, Spain, Indonesia, and Saudi Arabia can well attest. While suicide bombers do not
threaten the very existence of these nations, they do very much affect the daily lives of millions
of innocent civiltans. How governments respond in laws and policy to this relatively new threat
15 one of the major 1ssucs 10 be addressed in this articte. Isracl's responses, discussed below, are

mstraetive i the context of global responses 10 (CrTorISm.

I, What Is Targeted Killing?
Targeted killing reflects a debiherate decision to order the death of a particular terrerist. Tt

15 impartant to emphasize that an individual will be targeted only if he (to date women have not
heen targeted) presents a sericus threat to public order and safety based on eriminal evidence
andsor reliable, vorroborated intellipence informarion clearly implicating hiny. [ntelligence
infonmation is corroborated when it is confirmed by at least two separate, unrelated Sources.
There alse must be no reasonable alternative to the targeted killing, meaning that the
intermational law requirement of secking another reasonable methad of incapacitating the

. W N}
terrorist has proved fruitless,”

o (ieneva Convention Relative to the Protection of Civilian Persons in Time of Woar, Aug 12, 1949, 0 LLST 3514,
T3 LULNCTLS 28T {eatered nuto Torce O, 21, 1930,
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According to intemational law, it is imperative that every effort be made to ensure that
collateral damage is limited 1o an absolute minimurn. Accordingly, when military comnianders
plan a targeted killing, they must do their best to aveid injury and damage to innocent civilians,”'

According 10 the Jerusalem Post, the TDF has cxpanded the scope of tarpeted Killing to
inchude the targeting of terrorists training for an attack.® In Scplember 2004 an Isracl Air Force
hehcopter attacked terrorists who were training at a base in Syria. Though the attack was not
aimed at a specific terrorist who was enpaged cither in planning or executing a specific attack,
this raid can be considered an witension of the targeted killing policy. The attack on the training
base, which followed a double suicide bombing in Beer Sheva.™ was aimed at terrorists in
training, without speeific knowledge as (o their particular mtentions, It raises important questions
regarding violations of another nation's sovereignty in the context of counterterrorism and the

limitations an active self- defense,

1. Isracl's Lepal Arguments for Farpeted Killing

The best way to understand [sracl's policy is by cxamintng its response tor a petition, filed
to the [srael Supreme Court sitting as the High Court of Justice, apainst the practice of targetled
Killings. In Public Commitiee dguinst Torture, Conunittee for Clean Environment and [uman
Rights vs. The State of Israel (decision pending),”™ the state, in arguing that the petition should be

denicd, made a number of points:

I}y The present conflict between Israel and Palestinian terror orpanizations is
defined as "armed conflict” (this definition had been previously accepted

N Jdl.

¥ Areh (¥Bullivan, The Jerusalen Post, Sept. 13, 2004, a1 6.

™ Isracl Holds Syria Responsible for Rombing, Sepl. 1, 2004, avaifable at

hilpziweww chanewyork comvmrideast story_ 3312491 1 html {kast isited April 5, 20057,
 Public Commmitiee Agerinst Todrre v, Tie State of Tovael, HIC] 76902 (decision pendmg).
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2)

3

4)

and adopted by the Supreme Court in a number of decisions).* There are
at least three difierent schools of thought about how to classify the fight
against terrerism (which has been referred to as the new form of warfare):
i. As an international armed conflict;
i, As ool an international anmed conflict:
i, As a vnigue form of armed conflict between a state and a non-state
actor that has not been addressed in infernational conventions but
requires separate, distimet ilermational law agreements.

According o the law of armed conflicr, terrorists taking part in attacks
against ¢ivilian or public targets are illegal combatants, not civilians, and
ar¢ therefore Jegitimate targets. “Acls of terrorism against a country by
non-state sponsarcd organizations or individuals need to be considered
muore than just criminal acts, Instead, they should be considered acts of
War agamsl the victim nation.™® In the State of Israel vs. Marwaan

Buar ugf’mr‘.n the Tel Aviv Bistrict Court ruled that “terrorists wiho attack
civilians are not *lawful combatants™ entitled w POW status in light of
their unlawful activities. . Unlawfil combatants who attack civilians are
not entitled to this slafus.™

The principle of proportionality must be respected when implementing
taroeted killing.

Targeted killing is used only when the targeted tormorist cannot be arrested
using reasonable means. That is in accordance with intemational
principles requiring exhaustion of all reasonable alternatives.

The state cited the following: “legal scholars who have examined the jus
ad bellum dimensions of the tcrmrism question would appear to agree on
at least four basic principles:"
1. Ifit {a state) has suffered an armed atlack by terrorist actors, a state
is cntitled to defend itself forcibly:
i, A victim stawe's forcible self-defense measures should he timely;
i, A vietim state’s forcible self-defense measures should be
proportionate;

3] Y

ey Notan, Judicial Rhetoere, Governmend Lawyers and Human Rights: The Case of the Lavacli Coun of [Tigh

Jusficc During the [ntifada, 33 F. & Soc™ Rew, 3[901000),

% Frank A. Biggio, Newtnlizing the Threat: Rec onsidering Existing Doctrines in the Emerging Wer on Yerrurism.,
34 Case WORES, L [NT7LEL 1 (2002) [hercinatier Bigaio).
¥ he Stare of freact vs. Marwagn Beoraghoi, Thisingt Court of Tel Aviv and Jafla 921347502, Dec. 12, 2002,

averifoble o

httptnesnw b gove M A/ME AATChive 2000 _2000/20027 1 275 mate—of+ Tsraelrvss Marwan - Barghomi+ Ruling b

¥ilud him?Displayiode print (last vizied Apol 8, 2003,
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1v. A victith state's forcible self-defense measures should be
discriminate and taken against targets responsible in some way [or
the ammed atrack.™

Ome of the eritical guestions that must be answered ts whether suicide bombers and those
involved in terronst infrastructure are legitimate tarects even though they are not soldiers in the
traditional sense of the word. In the present conflict terrarists who take a direct role are viewed
as combatants (albeit illegal combacants not entitled inter alia to POW status) and legitimate
targels. Furthenmore, the legitimate target is not limited o the potentiad suicide bomber who,
according to covroborated and retigble intelligence. is on his way to carrying out a suicide
bombing. Rather, the legitimate target is identified as any Palestinian who plays a significant
role in the suicide bomber infrastucture-—-that 1s, “docrs™ and “senders™ alike.

The criticism of targeted killing is primarily based on the premise that it constitutes cither
extrajudicial killing or assassmation. 1t should be added that argeted killings have been canried
oui by various governments including the U.S. and the UK. The United Statcs implemented
targeted killing in response to the attack on the U.S.5. Cole despite the fact that one of its targets
was cvidently a LS. citizen.™ Most recently, the Islamic cleric who sanctioned the beheadings
in Iraq was reported to have been targctcr.i.ﬂ'u While 1t 1s true that the tarected individual is not
afforded a heaning or granted the right to appeal the decision to target him, he is not an inmocent

R ; : . T . . .
civilign according to the Geneva Conventions.” Rather, he 15 an illegzal combatant who has cither

participated in terror attacks or ordered them to be carricd out.

® Rabert . Beck and Anthony Clark Arend “Hon’t Tread an Uy 77 International Law ead Foreihle State Responses
fo Tervoriven, 12 Wis [NT'L L 153, 190 {1954,

“® See Biggio, supra note 610,

* See Abductions, beheadings continug in frag, Sepl. 20, 2004, svailable o

Fdtpewww. con, comy 2004 ORL Dvmeas 052 0dmg.maind (lasl visited April 3, 2003).

 {feneva Convention Relalive to the Protection of Civilian Persons in Time of War, Aug, [2, 1949, 6 UST, 3518,
75 LTS 2RT (entered jote (oree Oct, 21, 1934,
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lixtrajudicial killing, according to Ammesty international, 1 an unlawful and deliberate
killing carried gut by order of a government or with its acquiescenee reflecting a policy to
elimimate mdividuals even though arrest is an option.” Unlike extrajudicial killing, the IDF
resonts to largeted killing only when arrest is not an option.  Furthermiore, targeted Killing is
neither punishiment nor reprisal (which is illegal under international Jaw)™ for an act committed.
Its primary ohjective is the prevention of a terrorist act intended 1o kill innocent Isragli civilians,
and therefore # docs not fall under the definition of extrajudicial killings. Extrajudicial killing
refleets a government's policy to kill the enemies of the state not for operational or self-delense
purpeses, but as a means 1o punish opponents of the state. In almost all instances ol extrajudicial
killings, the victims are domestice political apponents by whom regimes feel threatened; rather
than arresting themn, regimes prefer o eliminate them.

I is critical 1o distinguish the concepts of tareeted and extrajudicial killing, Targeted
killing acours when arrest of the individual poses an extraordinary operational nisk, and
catrajudicial killing vecurs when the ineapacitation of political opponents through arrest is
clearly operationally possible. Furthcrmore, extrajudicial killings are domestic in arientation, and
while they violate civil rights, they are not part of coumter-terrorism, where the state must rake all
measures to proteel wself against terrorists whase modus vivendi is killing and nod political
dissent. Tarpeted killing is a form of preemption and 15 not punitive in its purpose. Thus, the
connotations of extrajudicial Killing arc inappropriate 1n the context of targeted killing.

Targeted killing is also not an assassination. An assassination is the killing of a political

leader or a statesman and, aceording to intemational law, involves treachery ot perfidy ™

1 Nicholas Kendall, Fsraefi Cawntar-Terrarism: “Tareeted Fitlingy " Uncler Internationsd Lo, SONC T REY
1065, 1073 {2102,

™ Shane arcy, The Evelution of the Law of Belligorent Reprisals, 175 M, L. Rev. 184 (2003).

M patricia Foneel, Avsereginoifon and the Low of Armed Conflice, 43 3EWCER Lo REV. G5, 632 (1997}
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Terrorists are o pofitical leaders or statesmnen and should never be considered as such. The
difference between a terrovist abd & politteal leader iz important to targeted killing. For example,
Arafat, though he supported tereortsm, would not have been an appropriale object of a targeted

killing hecause of his stats,

2. Policy concerns
Istagl's policy of targeted kilhings has been ighly critictzed. Professor Michac] Scharl
suggests four arguments why the targeted killings may be legal though the policy “may still be
misguided;”
1}y Instances of collateral damage;
2 insiances of mistaken identity;
33 Cascading threats to the world order;
4y Strengthening enoimy morale via martyrdom. 7
To examing counter-terroetsm is not only to arsue the law (particularly in an arca which
15 consldered gray by most intermational law experts), hut also to consider the pelicy uspects
involved in the decision-making process. Accordingly, what needs to be addressed is the
effecttveness of the policy,
Isracl considers the poliey effective for the followtng reasons:
17 Terrorists understand that Tsiael has been able to penctrate informaitts into thewr
cells.
2} Terrorists have had to change their Iving and sleeping habits on a tegular basis.
3 A significant number of terrorists have been kilied,
3. Pust-Arafat

At the request of the Palestinian Authority, Israel recentiy decided to hait targeted

kllings. This can be understood to refleet the stgnificance the Palestinians attach to the mateer,
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Furihermore, the monister of defense has adopted 1he recommendations of an inemal TRF
commission 1o halt (he policy of razing the homes of Palestinian terrorists.

Over the course of the past twenty years the [DOF has explauned the house-razing policy as
a deterrent, those considering committing an atlack of terrorismm would be deterred f they
understood what fate awaited their family's home, This argument was repeatedly made by the
state to the High Court of Justice and recetved judicial sanction over the course of twenty wears.
After caretil review, the commission reached the conciusion that the policy did not have a
deterrent effect and thercfore recommended that it be halted. The prime mimistor has stated that
even should termor attacks refum 1o (the scale and scope of April 2002, when ever one hundrecd
Israelts were killed in a seres of suicide bombings, the poliey will not be renewed.

The freerang of targeted killings must be understood in the context of a rencwal of
relations between the Palestintan Authority and [srael tn the post-Arafat age. Wiale the Sharon
govermment has cleariy indicated that the policy may be re-implemented should the Palestinian
Authority prove unable or uinwilling to cunail Palestinian terrorism, the government's decision
reflects 2 major change in policy.

[t must be noted that while 1smel considers both of these measures to be legal according
to international law, the decision to freeze them is policy based. This decision serves to reinforce
one of the guidmyz principles of this article: coumterterrorism must be examined {Tom lega! and

policy perspectives cqualiv.,

4, The Security Fenice
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The approximatcly 410 kilometer security fonee that Israel has crecied on the Palestinian
side of the Green Line has been described by Isracl as a scif-defense ineasurc m response Lo
Paicstinian terrorism,™®

According to the Israeli government the primary impetus for the construction of the fence
was 0 prevent infiltration inie (stzcl by Palestuintan terrorists.” Though the fenee has been
heavily ernicized domestically and intermationally alike, Israc has legally and pelitically
responded to such criticism by pointing to statistics showing that the fence has becin maost
cflective in fulfiiling its primary purpose as defined by the government —protecting innocent
Igraeli civiiiang. According to the Isragh government, in areas where the fence has been
constructed there has been a 90% reduction in Paleséinian terrorism.” From the SGVEFTIMENT's
perspective, that proves that the policy is effecuve.

The legality of the fence has becn chalicneed both in the Istacit Supreme Cowt™ and in
the International Court of Justice.™

In deciding to crect the scevrity barrier the goverminent argucd that 1t was balancing the
nalien’s ieotimate national scourity concerns— the protection of its citizens: —against the rights
of the vesidents of the Palestinian Autherity, I argning that the fenee was construcied on the
Palestinian side of the West Bank for strategic and topographic reasons, the state denied that the
uitimate purpose of the fence was an illegal grab of Palestinian land *' Neverthcless the Tsraci

High Court of Justice 1n s ruling decreed that while the fence is legal it “affects the fabmc of

* Sew israel’s Svconity Fence, evadabla ae hugedwww jowishvicmallibrary orgdgsournce Peace/fence. homl {last visirzd
April 3, 2015,

TR

g7

M Bt Soweik Village Cauncil v. 1he Government af fivaed, Comurander of the IRE Forees i the West Bank, HET
203604, Tune 30, 2004, averfabie ar http:iveaw gevasiverieal library orghsource/Peace/ fencesct tml {last visited
April 5, 20050 hereinalier Beir Somk).

¥ The Legal Comseqrences of the Cgvirnetion of A Wall in the Oveupfed Pelestinian Territor. Advisory Opinion 9
Tuly 2004, No. 131,

M See Beit Sounk, supra note 76 af paras. 12-15,

n
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Palestinian Iifc” by separating farmers from thair land, children from their schools, friends from
neighbors, and making it very difficult for Palestinians to move freely within the PA's arca, ™
Accordingly the Court ordered the state to re-contour the fence in order to minimize the
damug&:_'H

As has previously becen noted, balancing the legitimate national security concerns and the
rights of the individual is in many ways the cssence of counterterrorism policy when developed
and implemenied by liberal democratic states. The fenee as a case-in-point of a counterterrorism
policy is emblematic of a balancing dilemma. According ro many jurists {25 will be discussed)
the fence represents a major violation of international law; an the other hand. a state must take all
lcgal measures to profect 1s oittzens. Flerein lays the core of the dilemma; how does a state
mmplement sclfdetense in the context of balancing civil nights?

It is important to note is that active sclf-defense 45 a poliey s very much exemplifted in
the fence issuc. Lltimately Tsrac] decided to construc the fence {which is assiduously not
referred to as a wall) because of a belief —ultimately shown to have statistical validity—-that the
policy would prove effective in preventing infiliralion of suicide hombers into Israc.

According to [srael, the two tssues discussed above— targeted killing and the security
fence— -are complementary in their purpose: preventing suicide bombers from achieving their
coal. International law reguires states (o actively seck alternatives and to develop and implement
policy that will minimize propeny damnage and the loss of innecent lives in their efforts to
combat terrorism. In facing a new threat- —suicide bombers-- lsrael decided on this twin-cdged
approdch: one advocating the killfing of 1ervorists bascd on ineiligence information and/or

crinenal evidence (as will be discussed later), the other elearly and knowingly having negative

£ i al paras, 82-85.
B

3l
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ipact upon the lives of innocent civilians  whilc aticmpling to save the lives of other tinnocent
civilians. Though the policics have been deemed successful by the enacting state {Isragl), the
criticism has been consistent and severe. The need to not only balance nationai security ¢concems
and mdividual righis but also what & stale leels it must do and (he attendant craticism 15 well

excrmplified in these policies.

¥. RUSSIA

A, Introduction

{dver the past fow vears post-Sovict Union Russia has faced terrorism similar to that
faced by the LUinited States and Isvacl. Chechnyian lerrorisn -whether carried out by
Chechinytans alone or assisted by international tervorists--has made enormous efforts to disiipt
Russtan life. There is litie doubt that the attack on the schoolhouse at Beslan™ was only the most
egregious {orm of terronsm— the willfui kiimg of hundreds of children at school.

An understanding of Russia's response to Chechinylan-based international temmonsm
requires a historical overview, After the 1917 Russtan Revoluthion, a declaration of
independence by the Chechents was imet with occupalion by the Bolsheviks who later established
the Chechen-lngush Autonomous Eegiom in 1924.% Like their Ingush neighbors, Chechens arc
predominantly Sunmi Muslim ™ During World War §l, Chechen and Ingush units collaborated

with invadimg German Nazi's; as a result, in 1944, Stahin deported many of them o Central Asia

# See Ixcerpts: Stare Department Noon Bricfing September 8 Rossia, 1.8, Deparument of State Dy Press
Gricfing Scpt. &, 2004, quaifable af hipweow usito stale gov/eur’ Archive 2004/ Sep/08- 78370 him] (last visied
April 3, 2005).

* Thomas 1. Grant, 4 Panel of Experts for Checlmve: Purposes and Prospecis in Light of hnernational Law, 40
Wa L.IwtTLl 15, 12019049

"l at i3,
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and Stheria.”’ The mass deportation of Chechens is cstimated in the range of 400,000 to 800,000
with perhaps 100,000 or rrore dying due to extreme conditions.® Afer Stalin died in 1953,
deportess were repatriated, and the republic was recstablished in 1957,

Lipon the Soviet Union's collapse in 1991, somwe regions broke away and gained
independence. But, Boris Yeitsin, the president of the newly formed Russian Federation, refused
Chechnya’s declavation of independence and sent troops instead, though these moops withdrew
when eonfronted by anmed Chechens.™ Tensions between the Russian povernment and the
Chechen president 13zokhar Dudayey cscalated into warfare in late 1994, when Russia invaded
Chechnya and a bloody war casued.™ In 1996 Russia withdrew defeated, but Chechnya
comtinued to deteriorate, As the Chechen’s government’s control over miiitias eroded, ocal
warlords gained sirenoth over Chechinya's armed but uncmployed citizens.” ' The Sovict-Afehan
war had attracted [slamic militants and resistance fighters 1o Chechnya and neighboring
Dagestan, and in 1997 Dudayey (who had been killed in 2 1995 rocket attack) was replaced by
Aslan Maskhadov, who, in 1999, declared Islamic Shari-ah law.” Following a Chechen defeat
in Dagestan, Moscow and other Russian cities suffered bombings that killed more than 300
people.” Chechens were blamed for the attacks and the new Russian president, Viadimir Putin,
respanded forcefully and blutﬂ]]}-’.% By June of 2000, Chechens had begun to fight back with

suicide anacks and increased cuerilla warfare.* Terrorist attacks continue to originate from

T Ser Arup Shah, Crisiz in Checlra, Sepl. 4, 2004, evarfable a

htip:ffaww_ plobalissucs onGeopalitics/Chechnya aspter 1 (last visited Aprjl 9, 20051,
0,

™ g see afen Miviam Lanskoy, Checlinve 's Internal Fragmenmdon, 1996-7990 2T Fritomen 1FOWORED ATT.
LES, 184 (20037

" 1

"

w2 Jrén'l.
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Chechnya and the harsh Russian response continues to be condemned by the international
{:u::rr'cmrmnin.l’m

Whilc there are those whe argue that Chechnyian lerrorisn is a home-grown nationalist
mavement attempting to seek the establishment of an independent Chechnyian state, the Islamic
nature of this movement in conjunction with the operational, financial, and logistical support
provided by non-Checlnyvian terrorists suggests that Russia faces terrorism that ts not purely
domestic. Therelore Russian operational, policy, and legislative responses directed agatnst
Chechnya cannot be considercd only in the context of a response to domestic termorism; rather,
Russia is confronted with intemational terrorisi that is doneste in orientation.

This is uniike an attack such as 9/11 or the bombing of the Madreid train station (March
2004, which was cxclusively intemational in cxecution. It more closely resembles the terronsm
conironted by [sracl (Palcstintan wwororist organizations with international assistance) or India
{Kashmirian tomorsis supponed by Pakistan),

In examining the Russian response 1o intenmational terrarism suppottive of the
Chechnyians, it must be noted that unh] recently both the Soviet Lnion and post-Soviet Russia
saw themselves as immune from such terrorism, domestic and international alike, i the context
of the cold war the Soviet Unton was the prime benetactor— coverthy and openlv--of
internatignal terrorism, Clearly today the international geopolitical configuration has changed
dramatically; the threat Russia faces today is no less international than that faced by the Untted
States. While the threat is domesticaily based, the larger threat is sumilar —intemationai Islamic

funditmentalism.
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B. Russian Policy—Deterrence and Toughness

The Russtan counter-terrorism principles are put forth in the Russian Federation Federal

Law no. 130-FZ, which was signed by President Yeltsin on July 25, 1998:7

1y
2}

3)
4)
5)
&)

7
8)

£

Loeality;

The priovity of measures to prevent terrorism:

The inevitability of punishnent for tervorist activity,

The combination of overt [glasnyy] and covert [neglasnyy] methods of
fighting terromism;

The integrated vse of legal, political, sociocconomic, and propaganda
PrOVOTIVE INCasurcs,

The priority of defending the riphts of persons exposed to danger a5 2
result of terrorist action;

Mininum concessions 0 terrorists;

One-man command b the leadership of forces and resourees involved in
conducting commterterrorist operations,

Mininmum disclosure of technicel methods and tactics for the conduct of
comnterterrorist operations, and also of article 3.

Chaper 11, Article 5 of the Baste Principles of the Organization of the Fisht against

Terrorism™ states that the aims of the fight against terrorism are to:

Speaking at the College of the Federal Security Service on January 17, 2004, President
Viadimir Putin called the strugele against terrorism "3 key task of Russian spectal services. In
the neutralization and liquidation of the terrerist network special services should act wughly and
systematically. Any provocation of the terrertsis should be opposed by adequate tactics of the

security bodics,

) Protect the individual, society, and the state from terroasi

27 Prevent, uncover, and stop lermorist activity and minimtze 11s
COMSEqUERCESS,;

3y Uncover attd climinate Factors and conditions conducive ta the
implementation of teoromsl activity,

Wiy

* Russian Federation Federal Law no_ 1 30-FZ, signed by President Yeltsine July 25, 1998,
* The Rasic Priovipics of the Qrganization of the Fight Aginst Termonsm in Russia, Chapter 1, At 5.
v ludimic Mokhoy, Torhdy and Spstematicatfv, Faasnava Zvesda, Jan. 17, 2004,
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Toushness is clearly of paramount importance for the authorities, and firm, popuiar
opposition 1o attacks against ¢civilian tarocts means there is ready support for a hard,
BRCOMPromising response. In the theatre that was taken by the Chechnyians, the usc of an
unspecified debilitating gas to nevtralize explosive-loaded terrorists was apparently sanctioned
by Vladimar Patin himseil, However, the Russian cadership was conscious not only of the
potential for noganve public reaction 10 any concession to the terrovists, but alse of the
possibility that a harsh and swift response might have the offect of deterring simmiar acts in the
futuye 1™

Russia's counter-tervorism legisiation and policy 1s telling; pelicymakers, peliticians, and
leaders unequivocally and opealy define Russia's approach to counter-terrortsm as active and
fiem. The government has made it very clear that it fully intends to pursuc an operationally active
counter-1erronsm stratcey combined with maximum inplementation of cxisting lezislation, In
many ways this approach mirrors of at least resembles 1the American and [sracll imodels.
Accordingly, what inust be analyred 1s whether the governmeni 1s able to successfully balance
national secwrity and civil rights or whether, as some have suggested, President Putin, the
lepislature and the peopic do not place a significant ernphasis on balancing.

President Putin has been criticized for a poiicy- -particularly as impicicnted by (he
Russian forces in Chechnya--of aggressive counter-terrorism that vialates basie human rights. In
nest be notcd is that both the Duma apd the Russian Federangn Counci clearly have granted the
cxecutive wide latitude. The question is a1 what prige. The criticism as noted helow 1s nol
insignificant.

Sinee it lmmched a military operation in Chechoya in 1999, Russia's lcaders have
described the armed conflict there as o counter-lerrorism operation a2nd have
% ) gven Chakhmakhichan, Chechava. time for strugele, time jor creativity, Nezavisimaya Gazeta, Jan, 21, 2004,
averifadle af hapSeewwng ' politics/2004-01-2 1 Zchochnia litm! {last visited Apnil £, 2003).
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atlemnipled to fend off international scrutiny of Russian torces’ abusive conduct by
tnvoking the imperative of fighting terrorisny, This pattern has become mare
pronounced since the Seprember 11 attacks, as Russia sought to convinee the
intermational conmunity that its operation in Chechnya was its contribution to the
international campargn against terrovism. The current armed conflict in Chechnya
is Russia's second in ten vears.

Following hombings in Moscow attributed to Chechen separatists, in September
1990 Russian forces began acrial bambing and ground operations in Chechnya,
Several thousand civilians dicd before Russiun forces established control over
most of the republic's territory in March 2000, Russian officials constantly used
the language of counter-terrorism to describe the conflict; in some forums they
arpucd that this meant that humanitarian law was irrclovant.

While Russia has described its actions in Chechnva as a tightly focused counter-
terrorism operation, it has produced vast civilian casualtics. The first phasce of the
conilict involved the bombing and shelling of dezens of towns and villages to
disladge Chechen fighters. Research by Human Rights Watch and other
organizations showed the shelling and acnal bombardment by Russian forces to
be highly indiserimminate and disproportionate, causing about 3,000 civilian
casualtics. Between December 1959 and TFebruary 2000, Russian torces
committed massacres after taking cantrol of three villazes, killing at least 130
people. Durmyg this period they also rounded up thousands of people, mostly
males whom they called "potential terorists,” took them to detention centers, and
tortured them.

By the spring of 2000, Russian troops had established nominal control aver most
of Chechnya and large-scale hostihitics ¢cased, They continued to conduct many
“sweep opetations,” 1o scek owt rebel fighters and ammunition depots. Sweep
operations have hecome synonymous with abuse, involving the arbitrary detention
of large numbers of Chechen civilians (along with captured fighters), who are
then beaten and tortured in detention.

This cycle af abuse, well cstablished hetore Seplember 11, continues to this day.
Hundreds of people have "disappeared” since that date alter being taken into
Russian custody. Increasingly, Russian forces conduct targeted night operations,
in which masked troops rald parucular homes. execute targeted individuals, or
take them away, never o be scon again.

In December 2002, Tuman Rights Watch documented mine extrajudicial
execulions and seventeen forced disappearances by Russian forces, most of which
had taken place in the two menths following a mass hostage taking in Moscow by
armed Chechens.'"

MU e Simvation in Chechnve and Tagrshetio Deteriviaies, Apold 7, 2004, cvaffalde ar
hivpdhee orgfenolish/does 2004 04437 russiaB408 i {last visied April B, 20080,

7



I'T-04-82-A 1099

Legislative and Policy Responses to Terrorism

C. Raussian legislation
Terrorist ¢rimes are erimes enviseged by articles 205-208, 277, and 360 of the Russian

) . B . . . . B
192 Other cmes envisaged by the Russian Federarion criminal code

Federation criminal code.,
may be cartegerized as lerrorist crimes it they are committed for lerrorist purposes. Penalties for
the commission of such crimes are in accordance with the Russian Federation eriminal code; a
lertorist 15 & person partcipating in the implenentation of terrorist activity in any form: a
terroist group s @ group of persons united with a view to implomenting terrorist activity; a
TCITOrist organizalion 1s an organization ercated with 4 view to implementing terrorist activity or
deeming the use of terrorism possible o its activity. An organization is deemed to be terrorist  f
gven one of its stnictural components camies out emorist actvity with the knowlcdee of even
one of Lhe orpanization's leading organs,

According to this legisfation, terrorist activity is broadly defined: it will tnclude the
organization, planning, preparation, and implementation of terrorist action,

The significance of such a definition is that any individnal invoived in any stage--no
miatter its sigmificance or ultimale contribution to an atiack--of a particular temorist action may be

convieled of the crime of terrorism. Much like the materjal-support clause of the Patriot Act,'™

1™ this definition is indeed broad.

which Ied to the conviction of Lynne Stewart,
The historical backdrop for legislation ntust always be examined, for legislation is not
drafied in a vacuum. Chechnyian attacks against Russia citizens have included the takeover of a

schoalhouse, the bombing of Moscow apariment buildings, sujcide bombers-- including women-

-at popular events and the Moscow theatre takeover.

f“z The Russian Federation Criminal Code, Art, 205-208, 277, 360

I Patot Act, sugre nole 25

¥ The Associaled Press, Activist farwyer vows 1o fighl rervar comvicdon, Felbmary 11, 2003, avainble
misnbe. msn.com /G0 84507 (Jast visied April 5, 20053
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The Russian response to Chechnylan terorism very much reflcets a rough line. This
approach has hecen repeatedly articuiated and defended by Russian authorities; "Russian police
demand tightening of laws in struggle against terrorism” is but onc example of a headfine
following the terrovist attack at Beslan:

Maoscow, July 9 (Tnterfax) — The Russian Interior Ministry is drafting proposals
01 Walys T Invigorate the streggle against iermonism. "l think the necessity 1o step-
ujr the strugele asaimst terrorksm rmust be reflected In our laws, We shall submit a
proposal to prolong the peried of detention of those suspected of being involved
tn terrorist acts to 30 days,” [nterior Minister Roils Gryzlov told the press on
Wednesday, oz

[1r the afiermath of an explosion it a Moscow subway this headline appeared:

"Russian State Dumna intends to toughen all laws relating (o fight against
terrorizm”

Moscow, Pebruary 6 (Ria Novost) - Russian lawmakers will toughen all laws
relating to the fisht against terrorisim, State Dummna (parliament's lovwor house)
Chaitman Borns Gryzlov satd while comimenting on the explosion i the Moscow
subway. In the speaker’s words, he already gave such an mstruction to specialized
cormnntteas of the state Duwma, and this work will be conducted as soon as
possible.” Cryziov called the act of terrorism, which killed 30 or more people,
"another crime of international terrorism forces." However, the explosion was not
connected with the coming presidential elections in Russia, the speaker believes.
In his words, "intemational tervorists conunit their crimes without linking them o
any events or dates." ™™

According to a BBC report (April 14, 20047, the Russian Federation Council following a
volg 1n the lower house adopted amendmenis to the eriminal code increasing the "period for
bringing charges from 10 1o 30 days in the case of an investigation of a iermonist nature.” The

Couneil adopted the resolution overwhelmingly (128 senators voting in favor, three against and

threc abstamning).

115 . - . . s . - -
" Aussion paifce demand fighiening of faws in strugele apeinst ferroriss, Interfax, Julby 9, 2003,
W Ruisian Swte Dume intends o toughen all faws velating o floht apainst tervorism, Ria Novosii, Feb. 6, 2004,
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D. Russia pust-9/11
Following 9711 Russia clearly adoped a hard line against tercorism, Whether or not this
wias an atempt to equats the attacks in the United Stales (o Chechnyian terronism, as 4 means o
justify harsh mternal measures, is 2 matter of some debate. What 15 clear from 4 series of

icgislative issucs initiated and also acted upon is that 9/11 Ied the Russian Federation fo

understand that intermational forrorisim potentially affected Russia as much as it did other nations.

That is, unlike during the cold war when the Soviet Union provided unending suppot to national

liberation movements, in the pest-cold-war cra the Russian Federation was just as rmuch a
patential wreet of mternational terrarism as the United States.

During the cold war, the two great superpowers had been at polar opposites regarding
warjous national liberation movements, [Intemational lemorism, as best exemplificd by 9711,
clearly bBrought the Russian Federation to embrace methaods that the Sovict Union would have
shunned with regard to international movements, Though the Sovict Union had enacted and
implemented harsh. penerally cruel measures against what was defined as interial dissent, the
approach reparding nastionalist movements overseas was fundamenially different. The Soviet
Lmon actively encouraged such movements, The Russian response to the tragedy at the
schoolhouse cicarly refleets a significant change in policy, Russia's response to intemational
terrorism is very different from the way national liberation movements had been engaged and
supported tor a number of decades. This analysis does nol reflect on Russia's apparent
willmgness —in spite of criticistm openly stuted by President Bush--lo assist Iran in the

development of nuclear capahility.

4H)
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There is intemational criticism regarding a lack of balance between national security and
civil rights in some of the measures Russia has adopted.'™” However, there is Tittie doubt that in
the context of policy and legislative initiatives the Russian Federation has developed an
uinderstanding of terrorism diametrnically different from that of its predecessor. While it is onclear
whether this change is based on a response only 10 91 or only to Chechnya-based terrorism o
to a combinalion of the two (or perhaps an understanding that a link exists between the two and
that Chechinyian werrorism is part of intcmational terrorizm), litthe doubt exists that a significant
transtorimation has occured in Russia.

One of the mest interesting international political developments 1 the post-cold-war
world 15 the growing realization by the natons of the world that ferrorism- -the only real threal to
madem society —must he combated globally. 1€1n the past the world was divided mio three
camps-—the U.S. the L.S.S.R. and the nonahigned nations--today there 1s only one supcipower,
the ULS.A,

tlowever, to defeal terrorism o at least to engage wonnsts in a protracted war of attntion
requires a unificavion of efforts. It can perhaps be argucd that weronisin and the resulting
counterterrorism will significantly contribuite to zlobalization. I{ in the past the Soviet Limon had
ins own political agenda, then today, particularly post-Beslan, there appears to be a growing
realization that forces must be combined, While difforences of approach —om both a tactical and
a strategic level--and dissumilar political philosophies still exist, the fundamental change in
Russia nol only would have been unimaginable a few shon years back bot perhaps more than
any other developent reflects the globalization of counterterrorism.
'a;I'-f:!i:m?';a:'ﬂ-’Efﬂ'w._r:-"rr!:u:_ﬁumm Rrghes Concerns faor the 61 Session of the UN. Commivsion on §fuman

Righer, March MO, 2008, avadedle af hitp: e orglonplish/doe s 280540371 rossia 10298 Rlm (last visived April 9,
20037,
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V1. Spain

A. Introduetion

On March 11, 2004, over 200 Spaniards were kiiled and more than Q00 wounded in
Madrid as ton bombs cxploded in tramns prior to the aational cloctions held three days later on
March 14" According to most commentators, the objective of (he attacks was both to
mfluence the clection and to force Spain to withdraw its forces from Trag, where they had been
part of the coalition forces fighting against the regime of Saddaw flussein. Following the
clection. won by the Socialist Party's Tuis Rodrigucz Zapatero,'” Spain withdrew from Iraq in
spite of strottg intermational political prcssumj ' 1o remain there.

in tive Followine months Spamsh authormics amested 62 people in conncction with the
bombing and more than 30 mvoived n the planning of further awacks intended to be carvicd out
in October 2004 ' According to Spanish sources, some of those ammested have conncetions o
inlernational torrorism, sugeesting that not only 15 Spain a tareet of international tervorism but
furthermore it has become an "entry point to Curope” for terrorists.' '’

In & separate investigation conducted by a National Court judge, 3ahasar Garzon, 35

individuals involved with ai-Qacda were to be indicted.'"” Judoe Garzon compiled a 692 page

0 Spain Arresls Synan Man in Train Bomb Probe: Madrid (Rowtees), Mach 18, 2005, available ar
http:inews yahoo. commewsTimpl storydog=/mat'security_spain_arcest do (last visied Aprid 3, 20053,
Hl, |
Ail,
VY Sow Jrug: Spanish Troop Withdrewal g “Hiow ™ o Coalition, Apnl 23, 2004, muailable ar
bty fwwew plobalsecurity. org wmd/libranynewsTrag 20004 v wwhd 423 T {last vistted Apnil 9, 2005,
"' Frontling, Al Qzeda’™s New Front Spain, aveilable at
hiip-/www phs orgiwabhipagesifrontine/showsfrontmap/es i {last visited Apnl 5, 2003},
HH !dl
M Renwick Melean "Spain Arrested More than |30 suspecis i Istanic tertorism in '04, Fhe New York Fimes, Jan,
6, 2003,
Y Profite: Tndge Bahasar Garzon. Jan, 14, 2005, avedlable o hitp:inew bl co,uks 2 hifsurope 3085482 stin {last
checked 5 april 2005),
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dossier m late 2003 which called for the arrest of these 35 men for alleged involvement in the
September 11 attacks upoi the Us.

While today Spain is similar to the 1.3, Russia and (srael i facing {slamic
fundamentahst terror, Spaniards have encountered domestic terrorism for years, The Euskadi Ta
Askatasuna (Basquie Fatherland and Liberty, "ETA™) has waged a decades-long campaizn
agaiist the Spanish govermmert in the hope of establishing an independent Basque state, The
Basgues have kilied hundred, intirmdated thousands, and foreed thousands of Spaniards to hive
under ihe threat of violence.'"

Spain's counter-teryorism icgisiation and policy has over the years been tailored 16 the
thrgat poscd by ETA rather than to intermational terrorism, Like inany other countrics that bave
been threatened by domestic or nationalist-in-orientation teirorism {Britain- -IRA; Israel- -
PLOHamas; Russia-Chechnya), the Spanish response to terrorism has been developed to mect a
specific, internai threat (ETA). [lowever, this articie’s purview is not the Spanish govermment's
response Lo domestic-based temonisim, just as the Amierican response o various vight-wing militia
growss and the Isracli government's policy toward right-wing extremism will not be examined,
Russia bas been included precisely because Chechnyian terrorism, while nationalist jn
oticntation, 15 supported by and therefore related o clobal slamic werrovism much like the
Iamas and Dikad Islarn m [svael. The etnphasis then s a nation's iceisiative and pohicy response
(o global terrorisim or, phrased differcatly, how existing legislation and policy s implemented or
modified in response to intemationai terronsm (even though, as is the case with Spain, relevant

iegislation was initially enacted tor the purpose of combating domestic temonsm oniy).

* Erik van de Linde etal., QUICK SCAN 0F POSE ¥ | NATIONAL COUNTER TERRORISM POLICYMAKING AND
PPLEME S TATHN I SELECTED EUROPEAN COUKTRIES (2002), ;24

43



I'T-04-82-A 1093

Legislative und Policy Responses 10 Terrorism

B. Spanish Nomestic Legislation

Chapter VIIL of the Spanish criminal law {article 571) defines terrorist erimes as those
“which are comimitted by a person who acts in the name of, or collaborates with armed hands,
erganizalions or groups whose ain s to disturb the constitutional order or the public peace
severely; furthermeone all individuals linked with a terrorist organization are alse constdered
terrorists.”’ ™ The significance of ths legislation is that mere support— either direet or indirect- -
of terrorism may lead to liability for prosecution under the law. The low threshold required for
tiahility under the law is reminiscent of the "material support” clanse of the Patriot Act,'”’

The Spanish model serves as a point of discussion for an additional issue —whether the
[egrislative response to imernational wreorism should differ from that w intermal terrosm, Over
ihe years Spain has often been criticized tor its domestic legislation in the context of hunan
rights vielations regarding ETA. Tenonsts in Spain are tried at the Audicncia Nacional {INational
High Court), which was created in 1977 and has junsdiction over "erithes cormmittcd by persons
belonging to armed groups or related 10 1errorist or rebel elements when the commission of the
crine contributes to its activity, and by those who in some way cooperate or collaborate in the
acts of these groups or individuals '™
Appeals are to be filed to the Cnminal Appeals Chamber, though this court is presenatly

not operationgl. Furthermore, Spain does not have a special ahtnerronsm law, terorists are

brought o trial based on the eriminal code. ™

1 See Dr. Maria Teresa Fernandez Sanches. Correspoadents” Reports, Feb. 15, 2001, aveilable w

fitip:dfurist law pittfedu'vorldspaincor bm (last visited April 9, 2005

17 See Pawiot Act, supra note 25

¥ Fluman Rights Watch Reporl on Spain, avaifable af bitp:soww hwrorgrepors 2005, spain (dsl visited Apmil 5,
2003),

1% i
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The primary distinction between the treatiment of terrorists and that of crinunal
defendants is that whereas a non-terrorist must be brought before g judge within 72 howrs, a
tervorist may be held for up to fve days without secing a judge (an additional 48 hours).

Article 55 (2) of the Spanish constitution provides for procedures whereby fundamental
rights may be suspended in terron cases.'™ Furthenmore, accarding 1o the Party Act introduced
in 2001, a party that supports terroristm may be outlawed.'™

Though these measures were enacted 1or the purpose of combating domestic terrorism
(ETA), what must be considercd is how Spain has responded in both legislation and policy to
/11 and, more signiflcarly, 1o a major international terror anack on its own soil, If in the past
Spain's counter-terrarism cfforts were focused on the Basques, then the focus today must
necessartly be split or doubled.

As will be shortly discussed, the Spanish response to thie bombings at the train statoens
has been widely criticized fur refleciing weakness, if not capitulation, in the face of international
terrorism. Whether this is a result of Spain's expericnce with Basgue terronsm or uniclated is
unclear, What is apparent i that Spain was totally unprepared lor intemational terrorism--in spite

of ample opportunity o both learn and apply lessons [cammed by other nations.

C. Spanish Response to Terrorism
1. %11

According to a Human Rights Watch report Spain aiter 9411 applied its existing
strict coutnter—terTorism regime to the mvestigation, apprehenston, and detention
of suspected al-Cacda operatives, The climare created by the international
campaign against wrronsm provided the Spanish authoritics with a further pretext
to crackdown on Basque separatists and supporters of the pro-independence

2 Jone Martinez Soria, Country Reporl on Spain, avadleble ot hilp7edocmpil defcon farence-on-

tercoriseyindex. cim {last visited April 5 2003).
i,
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mavement. Spanish authorities were also quick to issue public stalements
cquating stricter controls on immigration with the war against terrorism,
contributing to a climate of fear and suspicion toward nigrants, asylum seckers,
and refugces,

Spain's anti-terror laws pormit the use of incommunicado detention, seeret lezal
proceedings, and pre-trial detention for up 1o four years. the proceedings
governing the delentions of suspecled al-Qaeda operatives apprehended in Spain
in Movember 2001, July 2002, and January 2003, among others, have been
declared secret (causa secreta), The investigating magistrate of the audiencia
nacional, a sprecial court that oversees tertorist cascs, can request causa secreta for
thirty days, consecutively renewable for the duration of the four-year pre-trial
detenttion period. Secrot proceedings bar the deilonse access 1o the prosceutar's
evidence, except for infonmation coniained in the initizl detention order. Without
access 1o this evidence, detainees are severely hampered 1 mounting an adcguate
defonse.

in Novemnber 2002, the United Nations commitice against torture ("CAT™)
expressed serious concern about incommuonicado detention under Spain's criminal
taws. A suspect can be held incommunicado for up 1o five days, without access (o
an attomey, family notification, scrvices such as access to health care, or contact
with the outside world, The CAT concluded that incowmenunicado detention under
these ctreumstances can tacilitate acts of wriure and ill-treatment. [n Spatn, maost
suspected terronst detainees are held incommunicado for at least the Qrst {inty-
etght hours in custody.

(i1 the attermath of September 11, then Spamish [oreign ninister Josep Pigue told
¢l Pais that "the reinforcement of the fight againse illegal imnyigration is also the
reinforcement of the fight asamst werrorism.” Such palitreal theloric has been
accompanted by mercasingly restrictive immigration and asylum policies and
practices, including police harassment in Muoslim and Arab migrant communitics,
which undennine the right to scek asylum and contribute to the creation of a
climate hostile toward all imigramts in Spain. '*

The Party Act adoped i June 2002 ¢nables the state to declare a political party illegal of

it fatls to respect democratic principles and democratic values, With two exceptions the

legislation is atmed at Batasuna and accordingly will not be further addressed.

operations when it considers that such 4 step might prevent terrorist activities, The bill authorizes

127

According to the Party Act "the government will e able to block financial aceounts and

Setting an Fxample? Counter-Terrotisin Muasures in Spain, erveifahle o

http-fiweanw hrw orgdreports 2005 4pa in0 RS (last visited April §, 20031
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the administration (o act not only against rerrorist groups, but also against those who support or
help them.”'?* The proposed legislation “forces internet service providers to retain and 1o
conserve the data of connections and traffic for at least one year, although the police will ot

, \ - Lo 24
have access to the data without judicial permission,

2. March 2604

What then was the Spanish law caforcement response to the March attacks? This
respunse nust be considered not only {rom the ceiminal Iaw or juridical perspective but in

respeet to the political decision to withdraw forces trom Irag. While dorens of suspected al-

Qacda terrortsts were mrested, indictments have not been fied nor were additional actions taken.

Furthermore, seven suspected al-Qacda terronists commitied suicide when an apartment they
were in was surrounded by the Spanish police.'

Since March 2004 Spain has not enacted special or emergency legislation tn response to
the death of 200 of its citizens, There are a number of possible reasons for the non-response
fwhich in and of nseif s a response):

17 The existing legislation was felt to be sufficient;

2} Spain did not want to be perceived as pursuing [slamic terrorists;

31 Spanish authoribees think that the eriminal law paradigm s
appropriate to courtering terrorism and therefore no special
izeislation is needed.

In sum, rather than implementing numerous measures intended to provide the law

coforcement community additional powers or undertaking vigorous policy initigtives, the

Spamsh government adopted, in response both to %711 and March 2004, a largely passive
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approach. Furthermore, the newly clected povernment promptly withdrew Spanish forces from
Irag.

In its response to an intermational terrornsm attack on s own soil, Spain differs
dramatically from the L., Isracl. and Russia. The legistative and policy models developed by
thosc three countries i response 1o intetnational terrorism have been proactive and aggressive,
The incansisteney in Spanish policy between domestic and intemational terrorism is palpable.
Spain responded 1o domesug terrorism with resolve, politically, legislatively and operationally,
while its response (o intemational woorism has introdueed o profoondly differem model--one
that i3 diametrically opposiie 1o the model developed over the years In response to domestic
terorism.

There 1x no right or wrong answers o these questions, but if history 1s any guide,
acquiescenec it the face of aggression has not served liberal democracics well over the years.
The Spanish response, in contrast W others discussed in this anticle, does not scem to be
comsistent with a developing global response to Islamic terrorism. As discussed in the scetion
addressing the United States, administration after administration struggled in developing a
cohesive, consistent responsc. Apparently the Bush admimistration has developed such a policy,
though it i1s under attack for its tack of balance regarding the preservation of civit libertics in the
United States. The gquestion that nations need te address is how best to respond to intermational

terrorism wile imto wking account how lerrorsts interpret those policies.

VI, India

A, Introduction
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Orver the years India has faced complicated terrorist threats since the source is not
unilaleral but muitilateral. '™ Isracl’s threat is Palestinian terrorism; Russia’s 15 Chechiyian
lerrorisnt;, Spain’s uniil March 2004 was Basque terrorism. I3ut the threats India faces come In
many forms- ethnic separatists, nationalists, and the disenfranchised 7

India’s challenge in developing coberent legal and policy responses 15 (g counter gne
threat without inviling criticisin from another groap, which may fecl that a particular policy or
icgislation unfairly impinges on their rights. Developing a response solely aimed at one group or
one particelar threat without impinging or trampling on another group or subsct s extremely
complicated and requires great sensitivity,

In examining Indian counter-terrorism measares, what is clear 15 the challenge preserted
by its mulriple threats, Like the U5, [stacl, Russia and Spain, India nust develop policy and
cnact legislation that on the one hand ts baianced m the context of national security and on the
other hand preserves civil and political rights, but it must do so 1n a more complex environment
than those other nations have faced.

Besides facing religious strile—I [indo-Moslem and Sikh-based terrerism-  the [ndian
covernment also faces terror threats emanating from Kashmir that Pakistan has a clear vole in
encouraging if not actually supporting.'™ ANl the while India must be neccssarily cognizant of
(he threat poscd by a nuclear-viable Pakistan. Accordingly, the Indian govermment must develop

counter-terronsm legislation and poliey that can respond democratically wo truly nultiple threats:

The Current Crisis in South Asia: Hearing before the Subconun, On the Middie Fast and 5, Asia of the Comm,
On Int"l Relations 11.R., 167" Cong, au 10 (2002 ) Statetnent of Michael Krepon, Founding President, The Henry L.
Stmson Center).

T §pe Law Cominission of Indua, 173RT} Report on Prevention of Terrorisrm Bill, 2000 § I 1.5-.49 {2000}, reprinted
in LK. Thalkuwr, ESsER1TaLs o POra ax OTaeR Humax RiGers Taws S860 {2002 (citing over 2000 militani-
redried deaths in the nonbhesst repion of Indiy durbng the lare 1959653, 2001 Patterns of Global ermorise 10-11. (LS.
Dhept. of Stateh, avaitable g http:! www state.pov/docanents/organization/ 102 19 pdl (viting various terroriat thoears
in Tnilis).

I
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1y extemal (Pakistan); 2) demestic freligious based); 3) mixed {I(as;l:mirian, partially supporied
by Pakistan}. Indian counter-terrorism legislation must be all-encompassing because the threat is
s0 broad both quantitatively and qualitatively.'™ As the scope of this survey iy limited to
intermational tervorism, [ndia's internal threats wiil not be addressed. Nevertheless, in discussing
o & nation responds to intemational teoorism, additional realties— such 25 domestic-based
terrorism —¢annot be overlooked. The issue of India's counter-terrorism policy must then be

considered through this unigue perspective,

B. L.egislation

. Terrorism and Disruptive Activilies Act
In 1985 the government approved the Terronsm and Disrptive Activities (prevention)

Act (TADA) (amended 198731 TADA came into las partly as a response to the death of

Pritne Minister Indira Gandhi, who was assassinated by militant Sikh cxtremists in 1984 !

Rajiv Gandhi, Tndira’s son and successor as prime minister, also supported the [egislation
because varicus nytlitant groups in the east, north, and south of India were engaging ih an going
guerrilla attacks against the Tndian state.'* TADAs provsions expanded the eentral
government’s powers to deal with individuals that the stamte classified as worrorists,”? For

. o ) . . . 134
example, at & judge’s discretion, trials of accusced terrorists could be held ie camera.

-2 Kshitij Prabha, TERRGRISYM: AN [NSTRUMENT OF FORTIGN POLICY T8-7Y%, 90 (2001 Cynthia Keppley Mahmond,
I{]ﬁhTM; FOE FAITH AN NWATION: DIALGGLES WITH SIEH MriLiTaws {0 ¢1998),

" Tetrorism and Disruptive Activities Prevention Act (TADA), 74 A LR, 1987 ACTS,

B Jayanth K Krishnan, india’s "Patriot Aci”: POTA and the fmpact an Civil Liberties i1 the World 5 Lavgest
Hemocracy, 22 Law & INRQ. 1. 263, 267 {2004) [hercinafier [ndia’s Patriot Act].

U2 g citing B, Shunmugasundarmm, Caa POTE Achicve wiad T4 condd mog? 1Tindu, Jan. 2, 20002, swaifable af
hutp:vwearw hindo comAhehinde'on/ 200240140 [Storics 200201 GLODT SR H0.Am.

P, 268,

UL TADA, 74 ALK 1987 ACTS, Part ILL 1601-(3).

0
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Moreover, Section 21 of the Act presumed that suspecred terrorists were guilty until proved
. 135 ) .- . A
innocent.” Also, the state could arrest anyone upon mere suspicion of teiTorist activity and hold

him witheut bail.'™™ Onee a person was zctuelly oo trial, under TADA, the defendant did not

D . . 137
have an automatic right to face his accusers in court,
While the act was created Lo enable the govermment to counter terrorism, in reality the

legislation died a natural death in 1995 when public pressure forced Parliament not 10 reenact it

at its two- vear renewal date ™ The reason for this appears (o be the conststent internal and
international criticism accusing the government of using the legislation as @ means to target
tminerities and political opponents.

I'or many, TADA's enhancement of the stals’s power to deal with those it believed
threatencd India's national security stirred up memeorics of the emercency rule era,
Puring this nearly two-year pertod from 1975 w0 1977, Indira Gandhi suspended
the democradic constitution, jailed thousands of her opponents, and ruled by
decrge, arguing that the state faced 4 national scecunity threat from opposition
lorees both inside and outside of the country. Civil liberties advocates who
opposed TADA warned that if the government's powers were not kept in check,
demacracy in India could once agam be n jeopardy. By 1994, aver 76,000 people
had been arrested under TADA with only about one percent of these detainees
ever heing convicted of any crime.

TADA however, died tn 1995, when public pressure forced parliament not o
regnact it at its two year required renewal date. However, the shadow ol TADA
continues to [oom for two reasons. First, even though TADA is no longer in
efleet, the state retains the power to charge suspected persons retroactively for
crimes commilied during Hs enaciment. Second, the Indian supreme courd, in
1594, legitimized the stamte by holding conslilutional one of its contral
provisions, which allowed courts to admit into evidence uncomoberaied witness
statements pathered by the police, Because of the longstanding tradition, arising
from a histeric and widespread public distrust of the police, prohibiting the
admissibilily of this type of evidence, the court's ruling came as a surprisc. Many
chservers bogan to wonder (and worry) i1f the executive branch would push for
[egislation fiuther enhancing the powers of the police. In the years that followed,

UTADA, 7 ALR. 1987 ACTS, Part 1V, 21

“E It 24,

" India's Patriol Act, suprenobe 131, al 267269

P India’s Patriol Act, supra note 131, at 269,

K. alagubal, Law Commission's View of Terrorism. Feon, & Pol, Wly. June 17, 2000, ar 2114,
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these concerns would tum out to be well justifiad.

2. Prevention of Terrarism Ael

The Ldecember 13, 2001, atlack on the Indian parfiament carricd out by five Mushim
werrorists resulted in the enactment the Provention of Terrorism Act (POTAY '™ According 1o
Human Rights Watch, POTA was a source of great concern, as described in 11s report on India

POTA creates an overly broad delinition of wrrovisim, prevention of terrorism act
while cipanding the stale's investigative and procedural powers. Suspects can be
detamed for up to three months without charge, and up te three months more with
the poermission ol a special judge. Tts close rescmblance to TADA foreshadowed a
retum o widespread and systematic curtaitment of civil liberdics, Under TADA,
tens of thousands of politically motivaled detentions, acts of torture, and other
human rights vielations were comminted against Muoslims, Sikhs, Dalits (so-called
untouchables), trade union activists, and political opponcents in the late 19805 and
carly 19903, In the face of mounting opposition to the act, India's government
acknowledged these abuses and conseguently 1ot TADA lapse in 1995,

Indian and international human rights grotps, journalists, opposition partics, and
mimority rights groups have unequivocally condemned POTA. Numcrous political
partics have alleged the misuse ol POTA against palitical opponents in states such
a5 Lttar Pradesh and Jammu and Kashimir. Since it was first introduced, the
government has added some safepuards to protect due process nghts but POTA's
critics stress that the saftyuards do nol go far enough and that existmg laws arc
sufficient to deal with the threat of terrorism, India's own national human rights
conmission has stated that "existing laws are sufficient 10 deal with any
evenfuality, including terrorzsm, and there is no need for a draconian POTA"

Since 118 passage, POTA has been used against political opponents, religious
minorities, Dalits, tribals and even children, In February 2003 along, over three
hundred peaple were amrested under the act.

On February 19, 2003, the Gujarar govermment charged 131 Muslims under
POTA for allepedly attacking Hindus. Human rights watch investigations
revealed that attacks against Muslims were carried out with extensive stale
participation and supporl and planned months in advance of the Godhra attack.

0 India’s Patrior Mgt supra nole 131, at 267-269,

1 See Microseft Network ludia, Complete Coverage: December 13th Attack, avaifuffe af

hrtpefserver ] msn.co.in‘completecoverage!Dee | Jaulackdfindex psp (last visieed April 5, 2005); ree afio India on igh
Adenl After Atrack on Parbrament, Agence France Prosse, Dee. 13, 2001; Six Gunmen Open Fire on Endian
Parliament. {Oakland Tribk, Dee. 13, 20010
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The Hindu nationalist Bharatiya Janata party that heads the state government has
' . . ' 142
not charged any Hindus under POTA for violence against Muslims.'>

Scetion three of the Act delnes what terrorst acts are:

(1} whoever with intent 10 threaten the unity, infegrity, security or sovercignty of
[ndia or to strike terror in the people or any section of the people does any act or
thing by using bombs, dynamite or other explosive substances or inflamumable
substances or fircanms or other [cithal weapons or polsons or NOxIoUs Fases or
other chernicals or by any other substances (whether biological or othenvise) of a
hazardous nature or by any other means whatsocver, in such a manner as to cause,
or likely to cause, death of, or injunies Lo any person or persons or oss of, or
damage to, or destruction of, property or disiuption of any supplies or services
essential to the life of the community or causes damage or destruction of any
property oF couipment used or intended 1o be used {or the defence of India or in
cotneetion with any other purposes of the goverument of India, any state
oovermment ar any of their agencics, or doetaing any person and threatens o kill or
injure such person in order to compel the sovernment or any o her person to do or
abstam from domyg any act; is or continues 1© be a member of an association
declared unlawful under the unlawful activilics {prevention) act, [967 (37 of
1967}, or voluntanly does an act aiding or promoting in any mamner the objeets of
such association and m cither case is in possession of any unltcensed fircarms,
ammunitton, explosive or otlier instrument or substance capable of causing mass
destruction and commits any act resolting in loss of human litc or gricvous injury
to any person or causes significant damage (o any property, comumits a lerrorist
act. For the purposes of this sub-scction, "a terrorist act” shall include the act of
raising tunds intended for the pumose of terrorism,

On September 17, 2004, the new Indian government ol Prime Minister Manmoban Singh
announced that it would honor its clection pledge to repeal POTA and amend s existing laws to
larect terrorist activity,'™ The new govemment has acknowledged that certain provisions of
POTA allowed for widespread abusc, such as dispensmg with the presumption of innocence, the

compulsory denial of bail, and the admissibility of confessions despite the rampant use of torture

"2 In the Name of Counter-Terrorisim: Human Righls Abuses Worldwide: A 1luman Rights Watch Briefing Paper
far the 59™ Session ol the United Nations Commission on uman Rights, March 25, 2003, averlable of

Mpsanwrwe hrow o prundched®counter-lerrotism-bokd ham#P232 518325 ((ast visiled April 3, 2005).

"*india: POTA Repeal u Step Forward for Human Rights: Ciovernment Should Dismiss All POTA Cases, Sept. 22,
2004, erverilable af hitphow.orpfenglishidocs 2004009/2 2 And a3 70 hirm (Jasl visited April 9, 2004),
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and eocrcion by police and security forces.' ™

[n examintng the threats India faces, this complexity and scope is apparent. Linlike
nalions that face a single threat or a multitude of threats emanating from a single souree, India
must develop and implement a balanced response to three separate and distinet threals. That
presents Indian leaders with enormaous challenges, especially dilficult because India is a
democracy and therefore is obligated to balance the legitimate national security considerations
and egually legitimate civil righls concerns. Wone of the other nations surveyved face challenges
ol such scope. And besides {acing three distinet threats, India must contend with them on a huge
scale: it 15 an immense subcontinent with a farge population,

Home Minister Advani was quick to pomnt oul (during the debate on the proposed
legislation} that the cotnt had also recommended how the police ought to conduct their
investigations, According to Advam, these recommendations were incorporaled into the new
bill. For cxample, under POTA detendants could invoke the right to silence, and police had to
provide wamings that anvthing defendants said in the course of the interregation could be used
in court against them., Morcover, POTA cxplicitly barred the pelice from using cocreion in order
ta oblain a statement from an individual. The state could punish any police official [ound abusing
this guthority with a fine and up to two years in prison. POTA also assured defendants a statarory
right to appeal a crimmal conviction to a state high court. For these reasons, both Advani and
Prime Minister Yajpavee promiscd that POTA could effectively combat lerrorism while
prodecng defendants' rights 10 due process and a Far trial,

Some (members of the opposition who argucd against the Will's passage) charged that the
Bharuya Janta Party ("B was using POTA as 2 means of pandering to 15 indu

{undamentalist constitucney. (Mhers sugeested that POTA was not so much an anti-terrorism
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measure but rather a "lerrorist law [that would be] ... used to terronise numoritics.” Stili others

worried that the BIP would employ POTA as a too] to harass or lhreaten pelitical enemies who

disagreed with government policy. These dissenting voices nevertheless failed to canry the day'™

though ultimately the Act was repealed.

Conclusion

This article addresses the policy and legislative respomses of the five surveyed nations,
All five natipns face threaws from internationai terrorism, seme of the threats are similar, others
not, {threats from terrorism that is domestic both in source and exceution arc not withun the
purview of the article). The US. is clearly under anack from radical fundamentalist Islamic
terrovismm, which has attacked Amcericans both domestically and overseas but whose source is
international, The American response to %11 as detailed above has been twofold  -the Patnot
Act and the cstablishment of the mditary commizssions on the onc hand, and the National
Security Stratesy docutnent on the other, As noted, previous Amcrican administrations werg
unable 1o mmplement a consistent policy though they certamnly articulated one. Tsrael has
responded over the vears o Palestinian terrorism with a very consistent policy that over the past
four years has included new measures such as targeted killing and the constmuction of a security

fence. Recently there has been a freczing of some the policies in response to a change in

Palestinian leadership. Russia has responded to Chechnyian terrorism forcelully both in terms of

policy and legislation. Though Chechnya (s sceking the ereation of an independent state, the
conflict is relevant 1o this survey because it s Tslamic in focus and supported by outside, Islamic
sOUrcEs. According 1o some, if the U5, had not attacked Irag, Chechiiva would have been the

next great breeding eround for slamic terrorism, much like Afzhanistan when the Soviet Union

8% - =
India’s Patreed Act, sigre note 131, 21 271273,
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occupied that country.

Spam's response Lo intemational wrrorism has been fundamentally and diametnically

oppased to that of the U5, Tsracl, and Russia. Whale Spain had established a policy and enacied

legislation countering the Basques that resembled the policy and Iegislative responses of the
other countrics in this survey, the Spaniards® response o intermational terrorism has been
theroughly out of step with the others. India has confronted its multiple threats by cnacting
legislation giving iaw enforcement the tools necessary to counter erorism, Though this
legislation has received eriticism—e.g., the Human Rights Watch report—India is secmingly
making significant efforts to implement a balanced approach in response to multiple threars,

All Hrve nations have fully fanctiontng lepal systems that are avatlable for the trying of
terrorists; all five have enacted legislation [n respoise 1o tercor attacks; and all five have
developed a national policy in response to such attacks. Four of the live have devetoped similar
policices; one has gone down a very different road in response to international terrorisim.

As we are clearly in the age of international terrorism, counter-terrorism must sirmiarly
be globalized. Only by undertaking a critical comparative analysis of how different nations
resprand te similar threats will the targets of terrorism be able to develop the wools neeessary to
counter this great threat. While the five surveyed nations have difforent cultures, politics,
histories, political pressures, and realilies, their respective governments are all charged with the
sang basic mission—protect innocent citizens, By cxamining, analyzing, and ultimately
implementing theorics aod practices from other countries, these nations will better be able wo

perfonn this most impertant mission,
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ALISM AND RULE OOF LAW

IX. CONCLUSION g3y

*810 Rule of law n some form may be traced back to Aristotle and has been phampioned by Roman jurists; medicval
natural law thinkers; Enlighlenment philosophers such as Hobbes, Locke, Housseau, Mootesquicy and the American
founders; German philosophers Kant, Hegel aod the mingtecnih cenlury advocates of the rechéssiaar; and in this century
such ideclogically diverse flgurcs as Hayek, Rawls, Scalia, liang Zemin and Lee Kuoan Yew. [I'NL] Until recently,
however, the human rights movement paid relatively likke adention to the relationship between rule of law and human
vights. [F™2Z] The Universal Declaration of Homan Rights mentions rule of law only in passing 1o the preamble, sugzest-
ing in typically eryplic fashien that “human rights should be protected by the rule of Jaw ™ [IFK3] Neither the [nternation-
al Covenant on Civil and Political Rights (JCCPR) weor the Internutional Covenant on Econemic, Secial and Cultural
Rights (ICESCR}, the other twu muin pillars of the “intemational bill of rights.” mentions rule of law. [FNd] Nor do
mos| other carly rights tecalics, general asscmbly stalements, comumitiee reports or comments appeal to rule of law,

*811 In contrast, references to rule of law now regularly appear in gencral assetnbly reselutions, committes reports,
regional workshep platforms and other human rights instruments. [FN5] Bule of law is central to the Furopean Conven-
tion and is ene of the requirements (o join the Evropean Union. [FN8] The World Bank and the International Monetary
Fund (IMF}, limited by their charters from dirccty intervening in domestic political affairs, have emphasized rule of law
and good govermance. [ENT] In 2002, the late LN, Human Rights Commissioner Sergio Vieira de Melle made ele of
law the centerpiece of his brief tenure in oflice. [IFMNE]

This Article considers several cxplanations for the fnternational luman rights movemen's sudden heiphtened atten-
tion to rule of Jaw. The human rights movement has increasingly encountered conceptual, normative and political chal-
lenges. In particular, the movemenr's claim to universalily has been shartered by eritigues that take issue with the seeolar,
individualistic, ltheral cemmitments of the movement, [FX9] Tn *812 contrast, rule of law appears to be widely aceeptod
by people of different ideclogical porsvasions. Christians, Boddhists and Muslims; libertarians, liberals and Confocian
communilarians; demoecrats, soft asthoritarfans, even socialists and peo-Marists [FNL0] all find walue in mle of faw,
Rule of law then may provide one way to shore up the shaky foundation of the human rights movement, Pethaps, as de
tlcllo suppested, rube of law will be g “fruitful principle w goide us toward agreement and results,™ and “2 touchstone for
us in spreading the culture of human rights.” [FM11}

Whatever the human rights novement's conceptual and normative shortcomings, the movement's bigrest failure has
been not making seod on the promise of a better life enjoyed by all in aceordance with the vtopian ideals contained in the
cver-swelling list of human rights, Despile the movement's suecesses, we still live in a world where widespread human
tights viclations are the norm rather than the exception. Rule of law is seen as directly integral 1o the implementation of
rights. Without rule of law, riphts remain lifeless paper pramises rather than the reality for many thooughout the world,

Rule of law may also be indircctly related to better rights protection in that rule of law is associated with economis
development, democracy and political swability, which arc key determinants io rights poerfumance. A long ling of cco-
nomists, legal scholars and development agencies from Max Weber 1o Douglas North to the World Bank have arpued
that rule of law is nccessary Tor sustained economic growth, Rule of law protects property rights and provides the neces-
sary prediciabifily and cenainty to do business. With onc-fourth of the worlds populalion living below the intemational
poverty ling of $581 a yeer per capita, 790 million people lacking adequate nourishment, one billion living without safe
waler to drink, two billion suffering from *813 inadequate sanitation and 380 million lacking access to basic healtheare,
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economic growth is essential to the alleviation of some of the worst hurman suffering, [N 12]

Rule of law is integral to and necessary for demecragy and good povemnance. Attemprs Lo demogratine without g
functional legal system in place have resulted in social dizorder, as in Russia, Fast Timor, Haiti, Kosovo, Afghanistan
and lraq, and in the collapse of democratic regimes and their replacement by more authoriarian regimes in Indonesia in
1957, the Philippines i 1972, South Korea in the 1970s and numerous former Soviet republics. |[FN13]

Rule of law is sald 1o [acilitale geopolitical stabiliy and plebal peace. |[FN14| According to some, it may help pre-
vent wurs fTom octurring in the st place, [FN13] It also provides guidelines for how war is carried out, limiting some
of the worst awocities associated with military conilivts. Tt offers the possibility of halding aceountable those why com-
mit acts of appression and violate humanitacian baws of war, and it is ceniral o the establishment of # rights-respecting
post-conflict regime.

Pust-8/11 euneerns over terrorism have also locused adeation on rule of law as a means (o hold terrorists accountable
and 1o legitimize their capture and punishment, often through the promulgation of national delense and anti-terrorist
laws. |FN16] The war on terrorism has beeo characterized as a war on “our” way of life--on democrecy, human rights
and rule of law--and ergo oo civilization itsclf, Koifl Annan claimed that the terrorist attacks on the United States “struck
al everything [the United MNations] stands for, peace, reedom, wletance, human rights],| ... the very idea of a united hu-
man fantly [.] ... all *814 our sfforts 1o create a true international society, based on the rule of law.™ [[PN17] Conversely,
rule of kaw plays a crucial role in ensoring that civil lihenies are not encroached upon in the zeal to crack down on sus-
pected terrorisis and has been invoked o prodest, [or instance, the so-called Patrior At |[FIN1E]

In addition, e gpsurge of LS. unitaleralism and American-style culturg] relativism has chablenped the universality
of human rights, expesed the soft undetbelly of the intermnational order and its wulnerability 1o power politics and
thrcatened o undermine the foundation of the inernational legal order upon which the edifice of ternationzl human
rights rests. [FN19] Rule of law provides a rhetorical basis for chatlenging the world's sole reigning superpowet. [ndeed,
Annan recently reilerated that the US.«led invasion of Trag was illegal [FN20] and called on all nations, weak or strong,
tor abide by international law and uphold rule of law. [FN21]

*815 Taking each of these factors in wum, ! eritically analyze the relationship between rule of law and human rights
in order \o address the following: To what extent are the high hopes for rule of kw justified? What are the conceptual,
normative and practical limits of rle of faw? What are the muin obstacles 1o implementation of rule of law domestically
and internationally? What changes in the inrernational order would be required to realize (he possibilities of tule of law?
Given such limitations, what can we really expect for and from rule of law? [ suggest that we must be more pragmatic in
our approach, and more modest in our aspiratioms, for rule of law and its role in facilitsling the implementation of human
rights. In the lnaf Section, [ draw a number of more specific lessons and conclusions about each of the uses for which

mule of law has been pul,
I BOLSTERING THE SHAKY FOUNDATIONS OF THE HUMAN RIGHTS MOVEMENT: CONCEPTUAL [S5UES
In the past, support for the human rights movement was redatively costless for states given doctrinal limitations in the
corpus of intemational rights [aw; the relatively undeveloped state of multilaleral, sovernmental and non-governmental
institutions for moniloring human rights violations; and the weakness of enforcement mechanisms. In recent years, the

human rights movement has become an inereasingly powerlul force capable of gffecting sovernmental policics and ac-
tbons 1o one degree or another in maty, it not all, countries.
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Mot surprisingly, the international human rights repime has become the subject of more critical scrutiny as it has be-
gome more powerfol. As o result, there is now g areater awareness of g number of coneeplual, normative, political snd
practical weazknesses in the human rights frameworl. [FN22] Despite the considerable efforts of philosophers, the *816
concept of a right remains notoriously conlested and incoherent. [FW23] There is no accepted understanding of what a
right is [FN2]--whether collective or group rights and nonjusticiably social, economic and cultural rights are reably
ripghts; {IFN25) of how rights relate to duties; or whether a discourse of rights i= complementary or antithetical to, or bet-
ter or worse than, a discourse of needs or capabilities. [FN26] Nor is there an accepted ranking of the different rights that
make up the list of geedies included in the ever-proliferuting sct of human rights instruments and customary international
law. [I"'N27] Aftempts to justify many of these alleged]y universal rights have ended up demanstrating the lack of a firm
foundation for them and have highlighted how ditferent traditions oy he at odds with some rights while justifying other
rights in differem ways, [FN2E]

Acknowledging the impossibility of oflering a justificalion of rights persuasive to all, some rights proponents have
sought comfort in a pragmatic consensus on human rights issues or held out hope for the *817 emerzence of an overlap-
ping conscnsus. [FIN29] But the prapgmatic or overlapping consensus quickly breaks down ooce one moves beyond leel-
good discussions about the desirability of the broad wish-list of shstract rights contained in human rights documments w
the difficult issues of the justifications for such rights and how they are to be interpreted and implemenied inpracticg. [FMN3}

Many human rights issucs implicate degp moral commitments, including religious views, traditional peader roles,
different notions of freedom and avtonomy and fundamental behefs abont the relationship of the individual to the state
and to other members of sovicly. Because human rights issues raise these deep conunitments, and because the imterna-
tiomal human eights movement's pretense of universalism Ieads to pacticular cutcomes that may be defensible on liberal
principles but are at odds with the principles and commilments of other traditions and normative systems, the human
rights movement has been accused of bias, areopance and impetfalism. [FN3 1] Given differences in fundamental commit-
ments, the human rights movement is now seen by many as the *818 new religion, Lthe latest crusade or a modern day n-
guisition, while others criticize the movement as a well-intentioned il benighted hegemony at best, or malicious strong-
arm pobitics and eubtural genocide ar worst, [IFN32)

Severs] of the main faule lines may be guickly summarized. [FN337 With Marxism und [eflist ceitiques marginalized,
[¥r34] 1slamic fundantentalism constitutes the most radical theoretical and practical challenge to the international hu-
inait rights regime. [FN35] Despite Herculean efforts to *819 recoocile Islam with contemporary human rights throogh a
variety of interpretive lechniques, wnsions remain, [FMN36] including: Sharia-based punmishments that the intermational
rights repime condemns as crucl and inhumane, such as culting off the hands ol thivves or stoning to death adulteresses;
the statws and treatment of women with respect to divorce, properly rights and political participation; and most funda-
mentally the clash between theperaey and {liberal) democracy.

Religion more generally remains a major soeree of contention, in part because of the mevitable tension between the
frecdom 1o practice ones religion and the freedom of others w practice their religion or tw enjoy other freedoms, and in
part because of the liberal bias of the human rights movement, which has resulted in the human rights movement incor-
porating the conflicts and lensions over religion within liberalism. [I'537] These 1ensions are most evident in the Rawlsi-
an attempt to exclude private religious views from the public sphere as the price for being able W generte an overlap-
ping conscnsus, [FN38] The parallel at the international level ogeurs when rights bodies view with suspicton or *820 dis-
miss alternpts to pstify particular practices based on religions reasons or by appeal 1o authoritative teligious sources such
as the Koran. [FN39] More generally, critics of various religious persuasions have argued for a broader-based conception
of rights, not founded on secular liberalisim, which builds on 2 more inclusive spirinsal and moral worldview drawn from
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the world's great relisions, including Buddhism, Islam and Dacism, |IFMA0]

(Ine of the most dirget threats o the movement o date cane when ingreesingly asseriive Asian povernoments, buoyed
by years of economic growtdl, issued the 1993 Banghok Declaration chalienging the universalism of human rights and
crificizing the intermational human rights movement {or being Weslern-biased. Although it did oot deny outrizht the unt-
versality of ail righis, the Bangkok Declaration asserted thal hamen rights most refleet the particular ceonotmie, social,
political, legal and historical circumstances of particular countries at a particular time. |FN41] The ensuing debates over
“Asian values™-or s more receil *821 politically correci offspring “values in Asia"--raised a wide range of tssues.
{FX42] Some of the main points of conwention were the compatibility of Confucianisim, Boddhism and Islam with liberal
demoecracy and Inwman rights; the relationship between rights, responsibilities and duties; and how to weigh righis against
competing interests, including other rights claims, and balance the needs of individuals against the nterests of the group
and secicty. Demonstrating the necd 1o avaid simplistie construcls o “the West” as well as “the East™ or “Asia,” many of
the communitarian criticisms of the liberal biases of the human rights movement and the privileging of persenal freedom
and autenomy over secial selidarity and stability paralleled communitarian critigues in the West FEN43]

Another major areg of dispute centers on econemic issues. The widening gap bebwesn the rich and poor both within
cauniries and among siates has produced a faull ling thal ng along the Norh-South, developed-developing country axis.
Lmphasizing the right (o development, the Bangkok Declaration called lor international cooperation to narrow the in-
comeg gap and climinate poverty, which it rightly declared 10 be major obstacles 1o the full enjoyment of hatnan rights.
['M4d] The Vienna Declaration was cven more explicics “The World *B22 Conference on Human Righls reaffirms that
least developed countries committed to the process of democratization and econemic refonns, many of which are in
Adrica, should be supported by the inremational community inoorder (o succeed in their transition to democracy and ceo-
nomic development.” [IFN43] Within both developed and developing countries, [FN46] growing income disparities have
led 12 a revaluation of the inlernational richts movement's privileging of civil and pelitical rights over ceonomic rights
and challenpges lo the distinclion belween negalive and posilve rights. |[F47] Meanwhile, the success of non-demnocratic
andfor non-liberal Asian states highlighted the issues of whether authoritarian or democratic regimes are better able to
achisve sustained economic growth and whether certain Asian versions of capilalism are superior to the varictics of cap-
italism found in Western libera] democracios. |[FMA8]

Bl anolher faull Hne runs glong sender lings, Fenninists claim that international law in general ard the human rights
movement in particular are male-centric and discount the needs and interests of women. [FN49] To further complicae
matters, \here arc also significant *823 divisions within feminist ranks. Women's rights activists o non-Westem coun-
tries have accused Western richis setivisis of cthnocentricism, paternalism and racism. [I'N30] For instance, in the heav-
ily peliticized debates over femate circumcision, the Association of African Women for Research and Drevelopment have
complained that Western rights activists are “totally wnconscious of the latent racism™ in their campaipn and that they
have (oogotien thal solidarity with women of different races and different celtures can only oceur if there is motual re-
spect. [FNS1] Women's rights have been among the most contentious of all human rights issues, as ewvidenced by the
nutnber of reservations to key provisions of the Convention on the Llimination of All Fonns of Discriminalion Apainst
Women (CEDAW). [FN32] Women's righls have encountergd scrious dilficultics in implementation for a variety of reas-
ons. Seciolopical explanarions emphasize that U.N. bodies and other international rights organizations are dominated by
men who presumably will be less sensitive to ar concemed with isswes such as sexual discriminalion or barassment, do-
meslic violence or warlime repe, [FMN33] Another cxplanalion places the blame on the liberal distinetion between the
public and private spheres and the emphasis on civil and political rights over cconomic, social and cultural rights. While
these explanations all have merit, the main obslacle is that gender issues are deeply embedded in a *824 socieny's made-
tions and lifeforms, and thus regnire 2 halistic approach involving lundamental changes n social norms and struckural
changes in the economic, political and lepal orders. [[N34]
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These and other faull lines have becume readily apparent as the human rights movement has gained in power and at-
tempted to enforce increasingly specific interpretations of rights. The growieg power of the international human rights
movenent has led 10 a backlash as countries have begun 1o feel the moevement's bite, Whereas in the past, powerful
Western counteies rajsed tiele objection to the human righls movement as long as the movement concentraled oo expott-
ing liberal values and neo-liberal economic policies o developing countries, even powerful countries such as the United
Stales now worry that the haman rights movement is enemoaching too Bar on state sovereignty. [FNS5] In response, some
menber states, again mcluding the Lniled States, eegularly make reservations when acceding to rights treaties that undet-
mine key provisions or prevent the treaty from baving muoch il aoy domestic impact. |Fx36] [n other cases, they simply
refuse 1o sign or ratify important treaties, |FN37] Some states have taken the dramatic and wnpreccdented step of with-
drawing from rights treaties rather than cenformt their policies 1o what ey consider to be the unreasonable demands of
internaticoal tights bodics oul do imposs one-size-fits-alt solutions on ¢ountrics whose contingent national circumstanges
render compliance impossible. [FN38]

Rule of law may scemn to provide a bridge across the vacious fault *825 lines. Islamic states from Lgypt to Malaysia
have endorsed rule of law. [TM39| Asian governments including the socialist regimes in China and Vietnam that regu-
larly ohjcct to the strong-arm politics of the international human rights regime have welcomed technical assistance aimed
gt Improving the legal system and implementing rufe of law. ['M60) Communitarians and liberals alike can find much of
value in rule of law. Developing states that emphasize the right to developiment see rule of law as integral to develop-
ment, Feminisls in the Uniled States and elsewhere huve laken advanlage of the legal system to push for enforcement of
their rights, however they are inlerpreled. Pechaps then there is something 1o be gained from focusing on the common
eround provided by rule of law as a way of restoring goodwill and recapturing the forwand momentum lost in recent
vears by the increasingly contentious debates that have splil the international rights community.

Closer seruliny reveals both good news and bad news, A thin rule of law is universally--or nearly universally [[M61]-
-valued and may be wseful in protecting rights. However, a thin rule of law is consistent with considerable injustice and
the abuse of human rights and allows such wide variations in institutions and outcomes that appealing to the require-
ments of a thin rule of law will not provide wsefu] puidance on many important issues. On the other hand, disputes gver
competing thick conceptions of male of law give 1isc to many of the theorctical, nommative and potitical conflicts just dis-
cessed, and thus undermine hopes that rule of law will provide a robust normative basis for bridging substantive differ-
gnges on rights issues.

*R26 A, Rule of Lew 1o the Besone? The Contesred Narure of Rule of Lew

Diespite ity nearly universal appeal, rule of law, like human rights, {s an essentially contested concept. It means differ-
ent things to different people and has svrved a wide variety of political agendas from Hayekian libertarianism, [Fiv62] to
Rawlsian social welfare liberalism, [FN&3] 1o Lee Kuan Yew's soft authoritarianism, [I'ivGd] 1o Jiang Zemin's statise so-
cialism, [FN65] W g Shara-based [stamic state, [FNSA] Thatl is both Us strength and its weakness, That people of vastly
ditferent political persvasions all want to (gke advantape of the rhetorical power of mle of law keeps it alive in public
discourse, IFNGT] but it also Jeads to the worty that it has become a meaningless*827 slogan devoid of any detenminative
content, |F6f#]

At its most basic, male of law refers to o svsfom in which law is able 1o impose meaningfil restraints on the state and
mdividual members of the niling eliie, as capured in the rhetorically powecful, if overly simplistic, notions of a govern-

inent of laws, the supremacy of the law and equality of all hefore the law. Beyond these threshold requirements, concep-
tions of rale of law can be divided inte two general types, thin and thick. A thin conception stresses the formal or nstru-
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menlal sepecs of rale of law--those Teatures that any lepal system must possess to function effeclively as a system of
laws, regardless of whether the legal system is parl of a democratic or non-democratic socicly, capitalist or socialist, 1ib-
eral or theocratic, [ING9] Thus, laws must be general, public, prospective, clear, consistent, capable of being followed,
stable, impartially applied and enforced. [FNT0] Muoreover, kaws must be reasonably acceptable Lo a majority of the
populace or people affected (or ot least the key groups affected) by the laws. (N7

*828 That laws be reasonably acceptable to the majority of those affected by thermy does not mean that the laws are
necessarily “uood laws™ in the sensze of normatively justifled. The majority may very well support immoral laws. Even in
countries known for rale of law, rule of luw has cxisted side by side with great injustice, including: slavery, racism,
apartheid, patriarchy, colontalism, capiralist exploitation and callous disregard flor the suffering of others, not to mention
unspeakable cruelty to animals and environmental policics that leave future penersiions (o clean up the mess created by
teday's cunsumers. Because a Lhin rule of law is consistend wilh great evil, many scholars and rights activists argoe (bat
rule of law requires “good laws.™ On this view, rule of law requires laws that are grounded in some normative foundation
that transcends the legal svstem itself To the past, divine law or natural law provided the foundation; loday, the more sec-
vlar ideclogy of democracy and human rights provides the loundation for many people, The attempt to remedy the nooa-
ative shortcomings of thin thearies by incorporating particular conceptions of rights and other features of political moral-
ity ransforms thin conceptions of rule of law into thick ones,

Thick concepticns begin with the basic elements and purposes of & thin conception bt then incomporate clements of
mlitical merality such as particular economic amangements {free-market capitalism, central planning, Asian develop-
mental state or other varicties of capitalism), forms of government (democratic, socialist, soft autheritarian, theocratic) or
conceplions of human rights (libertarian, classical [iberal, social welfare liberal, communitarian, compassma conser-
vative, "Agian values,” Buddhist, [slamic, ete.). Thos, & liberal democratic version of rule of law incorporates free market
capitalism (subject to qualifications thal would allow varions degrees of “legitimate” govemment regulation of the mar-
ket), multiparty democracy in which citizens may choose their representatives at all levels of government and a liberal
interpretation ol human rights thal generally gives priorily to civil and political rights over economic, soctal, cultural and
collective or group rights. Liberal democratic rule of law may be further subdivided along the main political Fault lines in
Eurepe and America: a libertarian version that emphasizes liberty and property rights, a classical liberal position, a social
welfare liberal version, and s¢ on,

The wide variety of pelitical beliefs and conceptions of a just sociopodilical order araund the world gives rise 10 mul-
tiple, compeling thick conceplions of rule of k. In China, for example, there is currently support for four dominant
models: statist soctalist, neo-autharitarian, "829% comimunitarian and liberal democratic. |[FNT2] Statist socialists endorse
a state-ceniered socialist nde of law defined by, fnrer afia, 4 non-democratic system in which the Chinese Communist
Party plays a leading rofe and an interpretation of rights Lhal cmphasizes stability, eollective rights as well as, if not over,
inclividual rights and subsistence ag the basic righi rather than civil and political rights,

There is also support for vartous forms of rule ol law that fall berween the statist socalism type and the liberal demo-
cratic version, For example, there is some support for a democratic but non-liberal (New Confician) communitarian vari-
ant built on markel capilalism, perthaps with a somewhat grealer dogree of government inteevention than in the liberal
version; some pennine form of mulliparty democracy in which citizens choose their representatives at all levels of gov-
ernment; plus an “Asian values” or communitzrian interpretation ef righes that attaches relatively greater weight to the
interests of the majority and collective rights as opposed to the civil and political rights of individuals. [FN73]

Ancther varianl is @ oce-authoritarian or soft authoritarian [om of role of law that, like the cotnmunitarian version,
rgjects 2 liberal interpretation of rights but unfike its communitarian cousin, also rejects democracy, Whereas communit-
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arians adopt a genuine muliipaty democracy in which citizens choose their representatives at all levels of govermnment,
neo-authoritarfans pennit demogracy onby sl lower levels of government or not at all. For instance, one prominent PROC
political scientist has advocated a “consultative rule of law™ that cschews democracy in favor of single-party rule, albeit
with a edefined role for the Party and more extensive, but still limited, reedoms of speech, press, assembly and associ-
ation. [FMN74]

There (s aizo support in India, Thailand, Indonesia and the Philippines for what mighe be called a developmental, re-
distributive justice *830 model of rule of law. This forn, with different variants in each of the countries, emerges ouwt of
a fundamental differenec between these countries and economically advanced counmies: the brutal reality of crushing
poverty combined with severe disparitics in income. [FN7T5] Observing that nearly sixty percent of the nation's material
respurces are n the hands of some twenty percent of the populaticn n Thailand, Vitit Muntarbhom wams that this lack
of gguity “has dire consequences for the Rule of Law and human rights, precisely because the inequity may breed viol-
ence, if not disrespect for the law.™ He asks, somewhat plaintively, *How can the Rufe of Law help ta foster equity and
social justice? [FNTH]

Substantively, the developmental-redistribitive model of rule of law has two main planks, The first is an inlemation-
al dimension that highlights the radical disparity between North and South and emphasizes the eight of development, debt
Forgiveness and the obligation of the Norh/developed countries to aid the South/developing couniries. The second plank
iz a domestic one and reflects the particular circumsiances of each state, though all are wnited in emphasicing social and
gconumi rights and the need 1o do more to protect the maost vulnerable members in society.

In Thailand, concerns for redistiibutive social justice are found in the government's policies 1o achieve sustainable
development, including rural development. Thus, the government bas adopted a series ol populist policies, including a
universal health care scheme, a development fund for each village and debt moratorium for farmers. [FNT7] In the Phil-
ippings, one calches glimpses of the ahermative redisributive conception in the way rule of law is frequently linked to so-
cial and political philosophics 1hat promise justice, social wetfare and I'zople Power based democracy. Whereas Western
countries on the whole have been relucland (o assume obligations to allocate sutficieni resources to satisfy economic, so-
cial and cultural rights, [FINT8] the 1987 Filipino constilution *831 contained a long list of open-ended “dircctive prin-
ciples™ that refleet the wodeoey of the activist draflers of the coostittion to codily "new™ rights 10 education, food, en-
vironment and heabih. [17579)

Az in the Philippines, the Indian constitution codifies both civil and political rights and social and economic rights,
However, whereas the former are considered fundamental and justiciable, the latter are considered progressive. Neverlhe-
less, agpressively activist Indian courts have favored interpretatioms that loster social and ceonomic rights, giving them
an “indircet justiciability.™ [¥ME0] The Indian constitution also seeks 1o redress historical imbalances that have led to the
subjugation of some groups, and it reaches beyond the state to private gooups and social practices. It thus eullaws in the
name of equality caste-based practices of untouchabilily, A syalem of reservations or quolas enNSUKES SOME representation
for disadvantaged proups ingluding the poor. In addition, the constitution coshrines a policy of affirmative action that
creales a two-track system obligating the state “to specifically reloon the “dominant’/ majoritarian’ “Hinde' celigious tra-
ditiens in a fast forward mode, while leaving the reform of ‘minority” communilzrian/religious traditons o slow motion,
minuscule change.” [FME1] To ensure that these polices are implemented, the constinition creates a number of federal
agencics to protect and promaote the rights of disadvaniaged minoriliss.

Rights activists generally prefer thick conceptions of rule of law to thin ones. In authoritarian and repressive Tegimes,
thick theorics allow reformers to discuss cerain controversial political issues under the seemingdy more neutral paize of a
{echnical discussion of rule of law. For instance, in China, legal reformers have used a broad conception of rule of law as
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a means of discussing demeocracy, separation of powers and vartous human rights issues fhom free speech to arbitrary de-
tentinn. [FNS2] More penerally, rights activists preler thick theorigs because they provide rhetorical support for their par-
ticular politicat agenda.

The unferonate resull, however, is that all too often parties appeal #832 o rule of law, implicitly if not explicitly in-
voking & particular thick conception of rule of law, o criticize whatever law, practice or outcome does not coincide with
their own political or nermative beliefs, For example, in Singapore, where the legal system is regulatly ranked as one of
the wotld's best in terins of rale of law, [FNEZ] liberat critics of the govermments communitarian policies have invoked
rele of law to object to the lack of (in their view) adequate workers' rights legiskation, limitations on the right of peacetil
demenstration and a regulatory framework that restricts the freedom of the local press, |FME4]

Conlrast soch complaiots with the following, Two government agencies issue conilicling regulations, and there is no
cffective legal mechanism to sorl put the conflict. A suspect is entitled to & lawyer according to law, but in practice the
authorities refuse to allow him to contact his lawyer. Your dispute with vour insurance company regarding payment for
hospilal bills incurred as a result of 2 car accident remaing pending in court after seven years due to judicial inefficiency.
The rich and powerful are regularly exempted from prosecution of certain laws whetzas others are prosecured in similar
circumstances,

The sccond set of issues invokes thin rule of Jaw congems, In contrast, the {irst sct involves substantive bssucs that di-
vide adherents of competing political philosophies amd define different politics] factions. Articulating different thick con-
ceptions makes it possible wo relate potitical and cconomic problems to law, legal institutions and particular conceptions
of a legal system. Moreover, by highlighting differences in vicwpoints across a renge of issues, thick theories bring out
morg clearly what iz really at stake in many disputes. However, gsing a parlicular thick conception of mule of law to ma-
lign others who do not share one's poiitical philosophy, and hence one's thick conception of rule ol law, leads w the de-
basement of rule of luw and the view (hat il is just 3 meaningless slogan devoid of content. [FhE5]

Proponents of thin theories profest that thick theorics arc based on more comprehensive social and political phalo-
sophies, and thus rule of *833 law loses its distinchiveness and gels swallowed wp in the larger normative merits or de-
merits of the particular social and political philosophy. As Joscph Raz observes,

If rute of kaw is the rule of the good law then 1o cxplain its nature is to propound a complete soctal philo-
sophy. Bul if 30 the term lacks any usciul funclion. We have no need 1o be converted to the rule of law just in or-
der 1o believe that good should triumph. A non-demaocratic Jegal sysiem, based on the denial of human rights, of
extensive poverly, oo racial segregation, sexuval mogualities, and religious perscoution may, in principle, conform
{0 the requircents of the ryle of luw beter than any of the legal systems of the more enlightened Western demo-
cracies. [I"NE&6]

Limiting the gonce of rule of law to the requirements of a thin theory makes il possible to avoid getting mived in
never-cnding debaies about the superiprity of the various political theenies atl contending for the throne of justice, Con-
verstly, by incorporating pasticular conceptions of the economy, political order or human rights inlo ruke of luw, thick
conceptions decrease the likelihood that an overlapping consensus will emerge as to its meaning. Thick conceptions that
regquire laws be pood laws must specify what the good is. However, given the fact of pluralism, [F™N87] thick conceptions
must confront the issuc of whose pood and whose justice. Liberals, sovialists, communitarians, oco-awlhoritarians, soft
authoritarians, new conservalives, old conservatives, huddhists, Daoists, Mep-Confucians, new Confucians and Muslims
all differ in their visions of the good life and on what s considered just, and hence what rule of law requires. These cat-
ggories are themselves exceedingly broad. Thers is considerable diversity on many issues within cach one.
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in shorl, appealing 1o thick conceptions of rule of law that draw on particular conceptions of the economy, politica]
order, gender roles, social justive and human rights brings the disputes that divide the human rights commmity under the
umbrella of rule of taw, Predictably enough, non-liberals have accuscd proponents of a liberal democratic conception of
rale of law of the same kind of ethnocentricism, arrogance and imperialism that they sce in the human rights
movement.*834 {I'M38] The tendency Lo cquate rule of law with liberal demaocratic rele of law bas led some commentat-
ors Lo portray the attempts of Western governments and international organizations such as the World Bank aod IMF 1o
promete rale of law countries as a form of economic, cultaral. political and lezal bepemony. [FM89] Critics claim that
liberal democratic rule of law is cxcessively individualist in its oricntation and privileges individval autenomy and rights
over dulics and ohligations to others, the inlercsls of socicty, social solidarity and barmony. [FN9O| In Asia, this line of
criticism tracks the heavily poliricized debates aboul “Asian values,” and whether democratic or suthoritarian regimes
are moTe likely to ensure social stability and economic growth discussed carlier, Tt also taps into broader post-colonial
discourses and conflicts between developed and developing states, and within developing states between the haves and
have-fiots gver issaes of disiributive justice. |FN91] In Islamic countries, the debate iakes the form of disputes over the
riole of religion, Sharia law, the rights of women and a host of oither specific rights issues.

B. The fnabifiny of Rule af Law ro Provide Effeciive Guidance on Specific frsuey

For all of its thetorical appeal, rule of kaw, whether thick or thin, cannot provide much guidanee with respect to many
crucial issues that affect human righis. Appeals to rile of luw alone will not shed much tight on soch substantive issues
as whal is a proper time, place and manner resiriction on free speech, when a particutar restriciion of freedom of as-
sembly I8 necessury for democratic order, or whether the 91| attacks on the United States constituted a threat to “the life
of the nation™ under Article 4 of the ICCPR. [FNYZ]

“835 The minimal reguiremenrs of 4 thin role of Jaw are compatible with considerable diversicy in institutions, rules
and practices. For example, the way powers are distributed and balanced between the executive, tegistature and judiciary
varies widely in countries known for nule of low. |[FNG3] Constitutional review is conducted by a variety of cotitics that
enjoy differemt powers. [I'%4] The nulure aod degree of judicial jndependence, as well as the manner in which it is
achieved, also vary. In some cases judges arc appointed (through a variety of mechanisms), and in some cases they are
glected. Nor will appeals to rule of law along put un end to debates about what tvpe of theory of adjudication is best-
-strict interpretation, purposive or Dwoarkin's make-law-the-best-it-can-be approach. [E™ESA]

Instilutional cheices are often highly path-dependent: the initial cheice of instiwrions and the way they operate and
evolve over time is m{luenced to a larpe extent by a host of contingent, context-specific factors. Seemingly similar [nsti-
ttions, semetimes transplanted from one systen to another, are likely to function differently from place to place. Thus,
1o assess (he appropriastencss and effectiveness of institutions requircs an cvalustion of their results in the particular con-
text. For instance, all siales preclude some political and administrative acts from judicial review. Such decisions ofien m-
clude certain decisions by police regarding whom (o0 arrest and by prosccutors reganding whom to prosecute; ducisions
regarding nationzl defense, war and cowvert operations; and some highly techoical (ssues ledi o administralive agencies.
Rule of law therefore cannot requite thal every decision be subject to judicial review or else no country's legal system
would meril the male of law label, Neverbeless, rele of law docs require some limils on discretion and, arguably, the abil-
ity to challenge most government decisions *836 in some way, whether through judicial review, intarnal adminiserative
mechanisms or the electoral process whereby citizens can vote governments (hal misuse their power out of office. But
exactly what is required is [ar from clear.

Singapore, for instance, has a number of laws thal allow for the restriction of individual likerlies without judicial ve-
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view. The Maintenanee of Religions Hammony Act “allows the minister to issue preemptive ‘restraining orders' to ‘gag’
politicians or religtonists thought 1o be mixing a volatile cockiail of religion and extremist politics, which could escalate
racisl-religious wnstons™ |FN96] The government argues that given the sensitive nature of rcligion in multiethnic Singa-
pore, issues involving religious harmeony are crucial for the survival of the tation, and better left to the excoutive than to
the judiciary or the fegislawre. The execurive's decision is subject to review by the Elected President, and advisory coun-
cils composed of barcaucrats or religious and civic [eaders are sometimes consulted o further diminish the dangers of a
concentration of unchecked powers in the exegutive’s hands. Mevertheless, liberal erities contend sueh justifications 2nd
mechanisms are inadequate and call for a more robust judicial review that places more emphasis on the rights of hdi-
viduals to speak and to practice their religion freely. [TWOT]

Cases involving the declaration of national emergency and derogation of rights raise equally difficult issues. While
the danger of abuse ol power is apparent, advocates of different thick conceptions are likely to disagres over when na-
tional emerpencies should be declared, who has the right to declare them and what type of review, iF any, there should
be. In Malaysia, the King, the Litular head of the executive, acts on the advice of the Cabinet in deciding whether & state
of emergency exists, [FNY8] Parliament, not the jodiciary, bas the power to review the decision and owverturn it. In the
United S1ates, the President has claimed broad powers lor the executive in deciding how best to deal with terrorises and
gnemy noocombatanis, much te the dismay of Civil Liberariung who want a greater role for the legislature and the courts
in checking and reviewing execulive decizion-making powers, [1150%]

*H37 Appealing to rule of low will nol soffice 10 sot out these ssues. Both sides can appeal to their own particular
thick conceptions, and a thin conception does not require that all important decizions be leli ultimately to the courts ar
that the court adopts a particular interprelive practice. In any event. concluding that a practice or decision is consistent or
inconsistent with a thin rale of law or a particular thick conception of rule of law is not the end of nommative debate. Rule
of law is only one of many secial values and only part of a comprehensive political philosophy. Thus, in some cases the
valugs served by compliance with rule of law may be overridden by other important social *838 values. This is most not-
dble in recent discussions that the rule of law does not pertain to emergency siluations. [17N10T However, it arises in
many other contexts involving resislance fo narmowly legal but massively wnjust Jaws and regimes. As the heroic
struggles of Muhammad All, Martin Luther King, Makatma Gandhbi, Nelsen Mandela and countless less famous individu-
als show, the mule of luw vines of predictability and cerainty may at imes need to give way Lo higher moral principles,
considerations of cguity, justified civil disabedicnee or even mass illegalities and populist movements that seek to over-
threw the political system.

Ritvalistic invocation of rule of law, then, will not put an end to the conceptual and nermative debates thal have an-
dermined the universality of the human rights movement, Notwithstunding debates over these decp issues, perhaps eule
of law may s0IF be wselul in practice. Therefore, wi: must still consider the exteni 1o which the renewed attention to mile
of faw will help address the cwrrent serious shorteomings with respect to implementation of lnyman rights.

II. THE IMPFEEMENTAFION OF HUMAN RIGHTS AND THE PRACTICAL LIMITATIONS OF EULE OF LAW:
EMEIRICAL ISSULES

Quantitative studies have shown thel the proweciion of rights is influenced by, among other things, and in roughly
descending order of importance: economic development, with a higher level of development associated with better pro-
teciign of rights; inlernalional or civil wars, with war lewling to more vielations of righls; political regime type, with
democracies protecting rights better than awhoritarian or military regimes; rcgional effects, with Motthern Ewrope and
North America outperforming other regions, and with “region™ often serving as a proxy [or religion and culture and cor-
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related with economic developmenl and regime type; populalion size, with larger populations leading to higher rates of
viglation: and colonial history, with British colonialism linked to better rights protection. [FN101] Interestingly, ratifica-
tion*83% of treaties docs aot translate inte botler pootection for human rights, and may even have a negative eftect, at
least in the short tem, [FIN102]

Cnly recently have empirical sudies begun to test the relationship between “rule of law™ or olher legal syseem fea-
turcs and the protection of different types of rights. ['N103] The neglect of law may reflect the skeptical view that hu-
man rights law o pariicular and intemutions] law mare generally arc meee window dressings. Howeyer, gs the human
rights movement has become more powerful, scholars have become more interested in {esting the impact of law. The few
shudies available provide some limited general support for the thesis that rute of law and judicial independence hslp pro-
tect humao rights. [FM104]

[Hewever, the studies raise 4 number of concerns regarding the definition and measurement of rule of law, [FN185]
the range of rights lested, the ability to control for other factors and sort cut direct and indivect effects and the usefulness
in identifying speciite features of the *840 legal svstem that are most important for rights prstection.

Whal appears to be the only swudy to date to test directly the relationship between “rule of law™ and rights relicd on a
rule of law index that drew on subjective perceptions of the legal system. [ 106 The index is constructed from sixteen
different <ources that measure & variety of factors: trust in, and the legitimacy of, the lesal system, crime, including viol-
ent crime, Kidnapping of forsigners, organized crime, finagcial crime, money laundering and insider trading; property
righls, including the enforceabilily of povernment contmagty and private contracts, the enforceability of judgments and the
protection af inlellectual property rights; institutional factors such as the independence ef the judiciary {influence of zov-
gmment, citizens and firms en the courtsy and an efleclive administrative baw regime wherchy parties can challenge gov-
crnment decisions; and the quality of the lezal system, meluding the fairness, speediness and alfordability of the judicial
process, the honesty of judges and the quality of the police.

Relving on subjeclive responses to questionnaites by different people in different countrics gives rise to concems
aboul consistency and ideodosical bias, [FMNI107] A more fundmmenlsl issue is whether the criteria that [orm the subject
matter of {he various surveys adegoulely caprure rule ol law. [FN108] On the whele, the indicators in the World Bank im-
dex reflect many of the procedural and institutional aspects of a thin rule of law. Te be sure, perceptions about properly
rights, including inlelleetual property righis, or the independence of the courts may ke influenced by one’s ideological be-
liefs and may be ted to political and cconomic beliefs that form the basis Tor thick conceptions of rule of law, [owever,
the index for the most part avoids the circularity problems that would arise il one incorpomated into the index democrcy
*841 and panticular mlerpretations of contested cconomic, political or rights issues that defing thick conceptions of rule
of law,

Cue major disadvantage with such a broad index, however, is that it obscures which legal system features are related
to better human rights performance. The utility of such aggrepate rule of law studies for policymakers is therefore limited
because the studies do nol shed light on the parlicutar instirutional armanpements. kaws or legal practices that are acces-
sary or beneficial far the protection of human righis.

Seme studics have tried to focus on more speeific issues soch as panticolur constitutional provisions or institetions,
with mixed results. [FAR10%] One study relying on data from just thirty-nine countries from 1943-1982 found that the
censlitutiona) guaraniee of Treedom of the press and provisions regarding a state of emergency were associated with less
censorship and fewer restrictions on civil and political rights, while a constilutional restriciion on free press produced the
opposite result. [FNI10] However, a brger study tound that constitutional guaramiecs of speech, assembly, association,
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religion and the press, as well as of the right to strike, woere not associated with betler protection of personal integricy
rights, alihauph a constilutional protection of freedom of the press was associated with fewer violadons during times of
civil war, Surprisingly, a ban on torlure and the provision of a habeas corpus right were statistically significant dut asso-
clated with wore wolarions, In contrast, provisions for public and fair trials weee statistically significant and associated
with fewer vielalions. [FN111] However, public and fair rials were not nearly as impomant as the impact of a large pop-
wlation, domestic and intemational war or dernocracy.

A third study sheds some lisht oo these apparent ingonsisicncics by distimguishing between levels of threat. The
study Teund that at low political threat levels, constitutional provisions regulating the declaration of a state of emergency
and derogatiom of civil and pelitical rights had no effect. However, at mid o high levels, such provisions may actually be
harmful becavse they provide the regime with a legitimate basis for declaring an emergency and derpgating from righty.
Cmn the *842 other hand, such prohibitions are likely 1o lead 4o lewer violations during extreme cases of eivil war. [FN112]

Still another study adopted a more institutional approach, testing the effects of codification of a2 right in the constifu-
oo, judicial independence, federalism, separation ol powers and the relative number of lawyers on the protegtion of
political rights and the right aguinst search and seizure. |[FX113] The sudy found thar judicial independence is signific-
ant with respect to the protection of polilical rights and search and seizure even after controlling for wealth and other
facters. The number of lawyers was significantly associated with preater protection of political rights, though not signi-
ficam with respecl 1o protection against search and seizure. However, federalism, separation of powers and constimdional
provisions on search and seizure were not significant,

While the attempt 1o disaggregate rule of law to test which elements are most impodant in what circumstanges o the
protection of which rights is & worthwhile endcavor, the approach is likely to produce weak and inconsistent results be-
gause of the wide wariation among countrics on key legel institetions and practices such as separation of powers, consti-
futicnal review, judicial review of executive power, judicial independence. the way judges are appointed, the teoure and
qualifications of judges and so on. [FN1I4] A corsery glance around the globe is sufficient to demonstrate that coundries
known for rule of law differ dramatically in cach of these arcas and that what works 0 one place may not work in anoth- er.

Another problem with mest of the legal svstem studigs so far is thal they have locused on physical integrity rights or
relatively easy to monitor righis such as search and seizure, [owever, the relationship *843 betwesn rule of luw and oth-
er “rights” is likely to be more difficult to measure and (o explatn. Cultiral rights such as the right of minority groups to
wse their pwn langeage or affirmative action policies (pe members of panicular zroups are difficult 1o quantify. The the-
oretical Iink beewveen rule of faw and such rights is also murky. For exampls, whether a couniry should set aside a quota
of commercial contracts or seats in parliament for @ particular minerity group is heavily dependent vn the particular cir-
cumsiances ¢f the counlry. [FM IS Appeal o thin rile of law principles will rarely if ever be detetminative,

Econemic and social rights are generally not justiciable or are only partially justiciable in mest countries. To be sure,
povernments might provide a varicty of welfare benefits, including foed and shelier, medical care and access to educa-
tion, But citizens generally de not have the right to sue the government for such benefils in court. [FNLLE] It is possible
thai an equity-minded judiciary might help alleviate extreme poverty and promote social justice by overturning unjust
laws thal favor the rich or that impose undue hardships on the poor. Thin rule of law principles, however, would require
in mnst cases thal judges apply the laws passed by the Jegislature and ser cut in the constitution, even il the judges them-
zelves believe the laws are incquitable. Arpuments gbout how activist the judiciary should be and the proper imethod and
principles of constitutional interpretation cannat be settled by appealing to the requirements of a thin rule of law 2lonc
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and wiil wm in part on one's belief about judicial competenee. For inslance, altetnpts by ackivist judiciaries to address so-
cigl ineguilics by inlerpreting econonic rights provisions broadly have led wo complaints that rule of law is being under-
mined in lndia and the Philippines. While such disputes alse occur in the context of interpreting broad clauses regarding
civil and poliical rights, they olen give rise (o additional concertis about judicial competenee in that they involve re-
source allocation decisions arguably best lefi 1o the legislative and execulive branches. [FN117]

*844 (juantitative studies have yet to make much headway in the complicated task of soring out the direct and indir-
ect effects of rbe of law. Rule of law and economic development are ¢loscly relaied, [FIWL18] a5 are eoonomic devilop-
ment and human rights performance. [FNEI9] Indeed, as the following tables graphically depict, wealth iz highly correl-
ated with social and ecanomic rights (r=.92); {FN120] women's rights, as measured by the Gender Developmental Index
(r=253% |FN12!] zood povernance indicators,*845 such ax government effectiveness {(=77), [FN122| wule of law
(r=82); comtrol of carrupticn ({r—=76); [FN123] civil and political rights {r— 62); [FN124] and cven physical integrity
rights, though 1o a lewer degroe (r= - 40). As countries become wealthier, they senerally protect all rights better, Thus, (o
comnpare Lhe performance of a high income couniry such as the United States to a Tower middle income country such as
China or a low income coundry such as Sudan makes about as much sense as comparing a piano 1o a duck,

TABLE I. WEALTH BFFECT (GDP) ON RIGHTS PERFORMANCLE fES125]
TABULAR OR GRAPHIC MATERIAL SET FOR'TH AT THIS POINT IS KOF DISPLAYABLE
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FMal p= .03,
FMaal.p < .01

“$47 The high corrctation between wealth and rule of law, and between wealth and virtually every type of right and
indicator of well-bebig, supgesls thal wealth rather than rule of law is the more important factor in rights performance,
While thix has yel 10 be demonstrated stafistically, it makes inluitive sense in that iU 5 much easier Lo come up with
plausible explanations of how wealth leads to betier rights performance than it is to explain how rule of law leads o bet
ter rights protection, particularly for ooo-justiciable soeial and economic rights. Wealthier couniries can afford better
medical care, better education and better sanitation systems. AlTlucnee reduces the intensity of distributional conflicts by
increasing the resources availabls for redistribution and decreasing the number of people at or below the poverty line,
Development increases the ranks of middle class who seek to protect their growing property rights through political
channels, inchuding the etectoral process, thus leading to strooger civil and political rights. Citizeas of rich states arc less
likely to take to the sireets o protest govermment pelicies, thus decreasing the threats o governments rthat result in phys-
ical integrity viclations or curtailments of civil and palitical liberties,

However, even assuming wealth is the more important fagtor in explaining rights performance, rule of law may bave
some independent direct positive Impact as well. [IFN126] Moreover, because tule of law appears necessary, though not
sufficient, for sustainable growth, efforls should alse be made to promole rule of kw as an inditeel way of improving
Tights protection,

Te be sure, wealth is not the only factor thal alfects rights performance or even the most determinatve factor for all
rights in all cases. The relationship between personal inegrity rights and GOP is weaker than for other nights because of
coptimued poelice violenee and mher acts clussifted as torlure ¢ven in rich countries. I i also weaker because rich ¢oun-
tries also reacl to war, terrorism and political stability by Himiting civil and political rights znd detaining and interrogat-
ing suspects in ways that are considercd arbitrary detention or torure under internationzl human righis standards {or at
least may be 50 pergeived by sorvey respondenrs), Morcover, some gountries exceed expecrations relative 1o their income
level while others fall far short. [FN127] Distribution of weulth also matlers: scime countries are more egalitarian*S48
than others, with serious conscguences especially for the most vulnerable in society, [FM12E] There 15 alse some regional
variation, particulerly on volce and accountability, reflecling different political regimes and valoe structures and, in phys-
ical inteprity nights, reflecting more wars and polftical instakility in some regions. [FN129] The rights performance of
reasonably wealthy countries may delericrate rapidily because of war, economic stapnation, naloral disasters or problems
like HIV/ANIS,

Even bearing m mind such gualificetions, while money may nol be able to bey happiness, it does generally seem to
buv a longer life, better education, more health eare, bedter governance, more gender equality and even more civil and
political rizhis.

II RULE QF LAW, ECONOMLIC GROWTIEF AND IIUMAN RIGHTS: THE LIMITS OF ALTRUISM AND OTHER
OBSTACLTES
One of the main motivating forces behind the turn (oward rule of law has been the belief that legal reforms are neces-
sary for economic development, A 1997 World Bank repod, for instance, claimed thal “countrigs wilh stable govern-
ment, prediclable metheds of changing [aws, secure property rights, and a sicong judiciacy saw higher investment and

gronwth Lhao counteies lucking these institutions,™ fFN 1 30]

Motwithstanding theoretical arguments for and against the claim that rule of law congributes to economic develop-
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ment, [FN13E] the empirical *849 evidence is surprisingly consistent and supportive of the claim that implementation ot
rule of law is necessary, though by no means sufficient, for sustaingd cconomic development. A number of long-terne,
multiple-country empirical studies have shown nile of law (o be positively correlated with growth. Robert Bamro analyzed
data from eighly-five countrivs or the periods 1965-1975, 1975-1985 and [985-1990. [I'5132] He tested the impact of a
number of independent variables, mcluding rule of faw, [FN133] His rule of law index was based on [nternational Coun-
ry Risk Guide (ICRG) survey data compiled from the subjective responses of businesspersons regarding law and order,
The {aw spbeompenent assesses the strength and impartiality of the legal svstem, and the order subcomponent assesses
the popular observance of law. Higher scores indicate sound political institutions, a strong court system and provisions
[or an orderly succession of power. Lowet scores Indicale a tradition of dependence on physical force or illegal means to
seitle claims. Barro's regression amalysis found thut an improvement in one rak in the zero 1o six rule of law index raised
growth rates by 0.5%. [I'N134|

A recent study found that while demaocraey and mle of law arc both related to higher (GOF levels, the impact of rufs
of law i5 much strenger. [FM135] The study also found Lhat trade openness was pood for rule of law hul had a negative
impact on income jevels and democracy, Conversely, income levels had a small positive impact on openness, while
demeeracy and rule of law had a negligible impacl on openoess, [FM13a]

*B50 Other studies have found that clewr and cnforceable property rights are positively comelated with growth.
(FM137] Knack and Keefer relied on both the [CRG and the 13usiness Environmental Risk Intelligence {BLRI} surveys.
The BERL survey does not dircelly ask about rule of law but includes guestions about contract enforceability, the kkeli-
hoed of nationalization, infrastrucion: und burcaucratic Jeluys. Knack and Keefer conclude that mstilutions that protect
property rights are crucial to economic growih and investment and the effect of such institurions continues to exist even
aller controlling or investment.

It & spmewhal hroader study, Clague, Knack, Keefer and Olsnno tested growih rates apainst the BER[ standards, the
contract-micnsive money ratio (CIM}, which is the ratio of non-currency money to tolal money supply, [FX138] and the
aggregate ICRG index, which is a composite of the indexes for the quality of the bureaucracy, comuption in govermment,
rule of lyw, expropriation risk and the risk of govermmen repudiation of contracts. Higher ICRG, CIM and BERI scores
were associaled with higher annual per capita growth rales, even in less developed countries. [FX 139

Ancther siudy based on the ICRG showed that rule ol law i an important lactor in determining the size of capital
markets (both debt and cquity) and that improvements in cule of [aw are associated with more domestically listed firms
and initial public offerings per capita, & preater ratio of privale sector debt 1o GNP and a higher amount of *851 outsider
parlicipation in g counlry's capital markels. [FM140] In a similar vein, Ross Tevine found that coundrics that give a high
priority to creditors receiving the full presemu value of their claims in bankruptey or cotporate reorpanizations and i
which the legal system effectively enforces contracis penerally have more developed financial intermedisries and higher
growth rales. fFN141] Meving g country from the lowest quartile of countries with respect to the lepal pratection of cred-
itors to the next quartile translates into a twenty-nine percent rise in financial development, which increases prosnh by
almosl one percentage poinl a year.

S0l angther study of sevenfy countries found thal the “efficiency and integriy of the logal environment as it affecels
business, particularly foreign firms,” was positively and sienificantly correlated with cconomic growih, even controtling
tor GIOP per capita. It also found that, conlvary to the speculations of some theoreticians that corruption might increase
getmomic growih, corruptiog lowers private investment, thereby reducing growith rates, [FN142]

Couitry and regional studies add funther supporl. In Russiz, privalization in the absence ol rule of law led to wide-
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spread [oeling and diversion of state assets into private hands. [FS 1437 In retrospect it is clear that Russian institations
were insufliciently developed 1o carmy out massive privatization and cosure the smooth operation of capital matkets. Lco-
nemic reforms were undemmined ned only by weak courts but also by weak supporting institutions, Russia's credit rating
services, securities regulators, accountants and legal profession were simply nof *852 up to the demands of a modern
goongmy. [FN144]

Asia is oflen considercd 1o be an exception to the general rule requiring rule of law [or sustained economic prowth,
Mowever, the role of law in economic development in Asia is often underestimated hecause of the tendency to elide mle
of law with democracy and a liberal version of rights that emphasizes civil and political nghts. [I'N1435] Although the
political regimes may not have been democrtic and the legal systems may not have provided much protection for civil
and political rights in some cases, the Asian countries that expericoced economic growth generally scored high with re-
spect to the legal protection of economic intcrests and the facililalion of cconomic transactions. A survey of economic
frecdons in W2 countries between 1993 and [995 found that seven of lhe top twenty countries were in Asia. [FMN14G5]
Economic freedoms inclide protection of the value of money, free exchange of property, a fair judiciary, few trade re-
strictions, labor market freedoms and freedom from economic cocrcion by political opponents. Six states--Japan, South
Korea, Taiwan, Heng Koog, Singapere and China--cxperienced sustained prowth over 5% for the period from 1965 until
1995, [I'N147] The legal systems of these couniries measure up faverably in terms of ceonemic frecdoms and mle of
law, with the possible cxception of China, However, cven in China, the legal system has improved significantly m the
last twenty-five years, particularly in the comimercial area, to where it now ranks in the 5(st percuntile of logal systerns
on the World Bank's rule of law index. [I'N148] In comrast, the legal systems of most of the low growth countries are
among the weakesl in the region. The following wable presents a percentile ranking of Asia's legal systems based on the
World Bank's *853 rule of law index for the vears 1996 and 2002, [FNI149] Countries with betler Jegal svstems tend to
have hipher growth. As noted in Table 2, the relaticnship between GDP and rule of law is strong in the Asian reglon
{r=291), compared 10 =81 fiw al] countries,

TABLE 3. WORLD BANEK
RULL OT LAW RANKINGS

Connty 24492 1996
Singapore LR 904
Japan 8R.7 880
Hong Kong Bo.6 o4
Taivan 809 84.3
South Korea 78 gL.3
Mhlataysia 696 523
Moemzolia 64.2 70.5
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Thatland 629 7.1
China 515 37.3
Wietnam 44 8 349
Fhilippines 38.l 4.8
Indenesia 251 39.8
Cambocdia : 2001 16,9
Morth Korea 14.7 [ERY
Laos 12.9 +.8
Myanmar 21 34

Despite sach consistent and scemingly overwhelming evidence, there are stll good reasons (0 be cautivus in reaching
broad conclusions about the relationship between mule of kiw and economic growth [FNES0] *B54 and between economic
growth and better protection of human rights. As discussed above, defining and measuring rule of law remaing an issuc,
Severu] of the empirical siadies relied on subjective measures from three sources: the [CRG and BER? surveys and
Kautmann el al's role of law index. Significantly, most studies 1o daic do not parport to show that rule of law canses de-
velopment, only that rule of law is positively correlated with econamic development. | 151]

Although, in general, a legal system that complies with the requirements of e thin rule of law appears to be necessary
1o sustain long-lerm econemic growth, mule of law may neol be necessary or as significant where a country [s very poor
and (he ceonomy is largely rural-based. A {onnal legal syslem (hat meets the standards of rule of daw s costly to estab-
lish and eperale. In some cases, norms of genvralized morality, social wust, sell-enforeing market méechanisms and in-
formal substitules for [ormal taw mmay provide the necessary predictability and certainiy required by econamic actars for
a fraction of the cost.

Formal and infgrmal law and public and private ordering are complemeatary in many ways, Family businesses, nat-
works of persanal relationships and privale orderings exist in all legal systems, although the cultural, political and eco-
nomic comlext may vary from one country to the aeat, leading o differcaces in the degree of importance or variations in
pacticular practices. [EFN152] Since they are oot perfect substitutes, sach can support and help overvome the weaknesses
of the ather. In general, however, relationships and social networks, clientetism, corporatism and informal mechanisms
for resolving disputes, raising capital and securing contracts are at hest imperfect substitates that often depend on formal
leral insbitutions, which meet the stundards*855 of a thin rule of law, Murcover, althoush these mechanisms are to some
extent compatible with male of law, some are alse incompaiible n certain ways with rule of law. In addition, ance & goun-
tty reaches a certain Jevel of ceonomic development, the costs of a firmal lepal system are casier w bear. Indeed, as we
have seen, the rule of taw is closuly corrclated with GOP.
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Therefore, rule of law is, to some extent, a function of demand. Feonumic refonns and development enhance the de-
mand for rule of law, while legal reforms and rule of law contribute to economic development. There is both 2 push and a
pull aspect 1o the process. [[FMN133]

Demand, however, will vary io a sociery. Most scgmems ol society will benefit directly or indirectly [rom male of
law, in both cconomic and non-economic issues. However, some groups, companies or individuals--partcularly thase
that eely ot government conneetions--will be warse off if rule of law (s implomented and may oppose reforms. Key act-
ors in the legal system may also have vested interests in the status quo. and thus oppose reforms,

One reason citizens who are net invelved in complex cconomic fransactions will benefu from efforts o establish mle
of law for cominercial purpescs is that development of commercial law is likely to have important spillover eficcts into
nen-commimercial arcas. Improving commuercial law requires instilution-tuilding, A more independent and competent judi-
ciary, a more highly trained legal profession and a more disciplined administration 2re of beneful to all. Further, institu-
lional development is selfreinforcing. The suecessful resolulion of cases, whether commereial or not, demonsirates the
improvements in the legal system, resulting in increased trust in (be judiciary and greater demand for the cousts to re-
solve all nanner of disputes.

Of course, implementing rule of law and achieving ceonomic growlh are complivated tasks, Even those at the center
of the so-called new law and development movement acknowledge the persisient difficobty n making the relation
between law and development operational and the ability to specily with any reasonable degree of certainty precisely
what is required for economic developrent, [FM134] Chastened by filly years *856 of failed predictions by leading de-
velopment pundits and international orpanizations, the World Bank unveiled a Comprehensive Development Framework,
which declares that everyilbing matters: ceonomic policies; political and legal institutions, including ruie of law, property
richts regimes and secority markel regulatory mechanisms; lleman resources; physical resources; geography and culture.
The Bank is also carelul to point out that this holistic appreach is difficult to make operational and is meant as a prag-
matic guideline rather than 2 detailed blueprint, {ledging s bets sl further, the Bank takes pains to add that the “mized
tecord of development programs in the past sugucsis the need for both caution in application and realism about expected
resnlts ™ [FN133]

MNevertheless, these dilficulties shonld net blind us (o some imponant lessons that can be drawn from the experiments
in stimulating ctonomic growth during the lasl several decades. Mot surprisingly, cconomic growth requires zood eco-
nemic policies, including sound macroeconomic policies thal keep inflation dewn and avoid recessions, as well as
policies that encourage high savings, provide strong returns to invesimient, reduce commuplion, increase competilion and
promote cdueation, [FNES56] The free flow of information and technology are also important, Political processes that are
open, participatory and inclusive are beneficial, as demonstrated by the Asian financial crisis, the [ooting of state-cwned
aszets in Russiy, the protlems with crony capitalism in Indonesia and the difficulties in achieving cquitable growth in
South American countries. ElTicient markets depend on u watiety of institntions aml professions o disseminate informa-
tion, as well as reduce the costs of doing business and the likelthood of ending up in disputes. A professional corps of ac-
caunlants, appraisers, credit 1ating services, securities companies and repulatory systems are all needed. As the empirical
studies show, a legal system capable of enfurcing contracts, mainlaining competition, uphelding properly rights and pro-
lecling investors aeaingl cxcessively predatory governments is alse usclul *857 Soclal capital iv also important, nchud-
ing, informal mechanisms lor resolving dispufes as well as culiural nomns that allow cooperation and encourage trust, and
thus reduce transaction costs. As with rule of law, however, cconomic teforms are path-dependent and interdependent.
Even well-intentioned governmeni lecaders will ni always be yble to translate these broad principles into a cohercnt re-
[em plan thatl is feasible given the local condivions and circumstances, [F157)
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While intemational efforts o stimulate growth in developing countries have been successful in some eases, we must
face the unpleasant reality that there remains a wide sap between rich and poor countries, with devastating consequences
for the rights and well-being of billions of people in poor countries. Cvery year, more than ten million children die of
preventable diseases, some thirty Lhousand a day. [FN158} In some countries, one-third of children will not live to the
age of five. [FN[39] Fifty-four countries were poorer in 2000 than in 1990; in twenly-one countrics, human development
levels decrensed; in foutteen, life cxpectancy for children declined; and in twelve, primary school encollment dropped in
the Jast decade. [FN1607 Excluding China, the oumber of poor people actually increased by twenty-cight million in the
1990s. [FN161] Albhough measures of global income cquality rcaise a numbcer of contentious issues, there is a sencral
consensus that the difference between rich and poor countries is so grotesque as Lo shock the conscience: plobal income
inequality is greater than the gap between rich and poor even in the most inesalitarian countries. [FN162] The income of
the richest obe percent of the people is greater than the income of fifty-seven percent of the rest of the people in the
world, while the inceme of the twenty-five million richest Americans exceeds that of two billion *$58 people. [F®163]
Despite such gross inequality, aid from developed countries acwzlly letl in the 1990s, Even with pledges to increase aid
ty Si6 billion, aid from the twenty-two members of the OBECD will account for only (.26% of their gross national in-
come. [FN164] Yel agriculiura] subsidics in rich countrics amount to more than 3300 billion, sume six times the total
amount of official developmental assistance. [I'N E65]

dMany failed states, racked by poverly, war and oftentimes poor governance, are simply incapable of implementing
rule of Taw or Mllowing svund economic policies. But even functional developing states continue to be frustrated by the
lack of eoncrete eflorts to breathe life iour the right w development and the structural impediments to zrowth in the cur-
rent inlemational economic order. Economic growth, rule of law and better protection of rightls across the board will be
difficult to achieve without greater redistribution of assets, a reduction in agricultural subsidies, debi refief and chanpes
in the international (rade regime, ingluding the intellcclual property regime, which provide less developed countries s
beller chance to compere with wealthier states and afford buman rights and legal systems that are role of law compliant.
[FMNi66]

Te be sure, providing more aid or redistributing global resources alone will not ensure economic growth, bring about
an ¢hd to war and human suilering or necessarily lead wr the realization of rule of law. In some cases, resources are likely
to be squandered by governmeni leaders, misappropeiated for personal use or used to wage War On Zovernment ensmics,
Setting right persistently filed states would seem to require regime changs. which gives rise to complicated legal, polit-
ical and practecal issucs abogt humanitarian wtervention, [FM167} as *859 well as concems about a ghobal state. [FM168]

The well-off ¢itizens of rich and powerlul countries do ot appear to have the stotnach for such radical interventions,
or ¢ven 1o support significant redistcibution of global resources. Despite clobalization and the ready availability of
tweniy-four-hour news programs that feed us lmages of massive human rights violations around the clock, we debine
oursclves nol in universal terms as [eatherless bipeds but in terms of more particular ideetities that distinguish between
vs #nd them. Notwithstanding all of the self-congratulatory tulk of moral progress and the universality of human rights,
maost of us still stand idly by while much of the world's population lives in abiccl poverty, all loo willing to work 1o un-
safe conditions for a fraction of the wages made by their counterparts in developed countries—and, cven then, workers in
developed coumdrics beprodee*860] them the jobs. [FR16%] Our allruism bas limis. [FN170] We sidll want our lawes from
Starbucks and our nice houses with plasma telovisions while others are starving and living impoverished lives, not only
in gither countries kol right in our gwn communities. [FN171]

*R61 On the rare oceasion the ioternational community does respond to 2 humanitarian erisis, the public's artention
fades once the immnediate emerzency is over, perhaps explaining why humanitarian inlervention has not led to imprave-
ment in human tights in the lmg lemm. [FN172] In the need for an immesdiale response, there is fttle time to reflect on
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the structural issues that preduce failed states and (he extent to which the imemational economic onder is a comtributing
factor 12 the crisis. After the crisis passes, life in the developed world retomns to normal, while those in the failed skate
contitie to strogple aloag, ofien only to experience another crisis several vears [ater. |[FN173] In the end, the sysiemic
problems that hinder econemic growih in developing countrics continue to yndermine efforls to promote rule of law and
protect buman nghls,

IV, RULE OF LAW, DEMOCRACY AND HUMARN RIGHTS: ALL QG0N THINGS NEED NOT GO TOGETHER

The relationship between rule of law, democracy and human rights is difficult to sort out concepmally because of the
conlested meanings *862 and interpretations of each and (s difficult 1o 1est empirically because of problems in operation-
alizing and measuring them. [FN174] Many commentators who adopt thick conceptions of rule of law incorporate demo-
cracy into the concept of rute of Taw. Sull others would sccept that democrapy is conceplually distiner from rule of taw
but maintain that rule of law is oot (felly) realizable except in democracies. However, some non-democratic states do, i
fact. seem Lo have bad or w now have legal systems that meet the requirements of a thin rule of law (at [east as well ag
other democratic countries known fur rule of law). [FXNE75]

Sinpapore, lor example, has been deseribed as a semi-democracy, a pscudn-democracy, an illiberal democracy, a lim-
ited democracy, 1 mandatory democracy, a “decent, non-democeatic regime,” a soft authoritatian stake and 4 despotic
stale gontredled by Lee Kuan Yew, [FRET6) Crities nots thal clections are dominated by the People's Action Party (PAF)
and opposition is tamed through the wse of defamation suits against political opponents, manipulation of voling proced-
ures, genvmandering and short campaign times. Given the dominance of the PAP, accountability in Singapore i3
achigved nol so much through elections as through other means such as allocgting limited participation rights to the op-
posilion, inviting members of the public 10 cormment oo legislation and using shadow cabinets where PAP members are
asked 1o play an opposition Tole,

The primary tole of law in Singapore is 1o sirengthen the state, ensure stability and facilitate economic growth.
[FNi177] Many decisions are left to the state and political actors, primarily the Cabinet headed by the Prime binister.
Civil sociely s limited and characrerized by corporalist relationships between the state, bosinesses, labor unions and so-
cicly. Administrative law tends 1o cmphbasize povernment efficicncy *863 rather than proiection of individual righes,
While individual rights are constitutionally guaranteed, they are nat interpreted along liberal lines. Lee Kusn Yow and
other government oilicials have invoked Asian values to emphasize group interests over individual interests and to justi-
fy limitatiens on civil and peliticat righls, including limits on free speech, such that citizens are not allowed to attack the
inteprity of key institutions like the judiciary or the character of elected officials without aktracting sanction in the Torm
of conternpt of courl or libcl proceedings. Labor righls e also limited in the name of social stability and economic
growlh. Rejecring liberal neutrality, the government [avors a more paternalistic approach where the state promotes a sub-
stantive normative agenda and actively regulates private morality and conduet. The zovemment has appealed to Con-
fucianism (o supporl its patemalistic approach and to promole social harmoty and gonsensus rather than adversarial litig-
alien. O the whele, the judiciary wends o follow the government's lead. Although the reazon for thal seems to be & genus
ine congruence of views on the part of most judges rather than overt politicsl pressure on the courts, 0 soime cases judges
who have challenped the PAY have been reassigned. [FNLTE]

Despite the limitations on demeeracy, the wse of the legal system to suppress opposition and a nonliberal intepreta-
tion on many rights issues, Singapore's lepal system is recularly ranked as one of the best in the world. The World Com-

petitivengss Yearbook consisiently ranks Singapore first, [FN1T%] Tt was ranked in the lop 9%9th pereentile on the World
Bank Rule of Law Index in 1996 and in the 93rd pergentile in 2002, By way of broad comparizon, the [nited States and
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the average OECT rankings were in the Y1st (o %2nd percentiles for 1996 and 2002,

Like Singapore, [Hong Kong has a well-developed legal svstemn that is largely the product of British colonialism. Un-
til the handover to the People’s Republic of China (PFRC) in 1997, the system was widely considered to be an exemplar of
rute of law, netwithstanding the lagk of democraey and a restricted scope of individual rights under British rule. After the
handover, the legal system continues to scare high on the World Bank's Rule of Law Index, with only a slight drop from
00,4 in 1996 o B6.6 (n 2002

With the change of government, however, has come a different valoe oriemation. Tung Chee-hwa has, on occasion,
invoked Astan walues, *B6d4 sugzesting to some thal Heng Kong might be evolving toward & more Singaporean model.
Signs of & possible shift include pressure on the media 10 toe the government's line; limitations on free speach and as-
sembly and, in particular, the requirement that demonstrators obluin prior approval from the authorities; consideration of
a bill en religious sects, urged by Beijing, o control Falun Gonp, along with the recent conviction of Falun Gong demon-
strators; and the brovhaha over regulations, required under Anicle 23 of the Basic Law, dealing with a varicty of poten-
tial threats 1o national security from sedition to discloesure of state secrets, which resulted o some 500,000 people tking
1t the streets. [FN180] The protesters, some of whom demanded [aster democratization including election of the chief ex-
ecutive in 2007, were also upset by a downturn in ihe economy and the inclfectjve governance of Tung.

Singapore and even more clearly Hong Kong show that democracy is not g precondition for mle of law. Among Arab
countries, Oman, Calar, Bahrain, Kuwait and the Uniled Arab Emirates are in the lop quartile on the World Bank Rule of
Law Index but have a O ranking on the O-10 point Polity IV Index.

Comversely, just as non-democracies may have strong rule of law legal svstems, democracies may bave legal systems
that fall far shert of rale of law. Guatemala, Kenya and Papua New (luinea, for example. all score highly on democracy
(8-10 on the Polity 1 Index) and yel poorly on rule ol law (below the 25th perecatile on the World Bank Rule of Law
Index), {FN1%1] In short, rule of law necd oot necessarily nwrch in fock step with democracy, vven iF demacracy and
rule of law generally tend o be mutwally reinforeing. [N 182

Nor doos democracy necessarily entail belier protection of human *865 rights. [FN183] To be sure, many sludics us-
ing a varicty of methods and definitions find that democracy reduces human rights vielations. [FN184] However, the
studies tend to assume a linear relationship: marginal improvement io democratization leads to a similar improvement it
protection of human rights. Yel many qualitative studics have found that democratization has not led 1o better protection
of human righis in the countries stodied. [IVN183]

A number of quantilative studies support the disconcerting results of the qualitative studies by showing that the third
wave has not led o a decrease in pelitical repression, with sume studies showing that political wiror and vielations of
personal miegrily rights actbally increased in the 1980s. [FN186] Other studies have found that there are non-lingar of-
leels 1o democratization: transitional or illiberal democracics increase repressive action. Fein described this phenomenon
as “more murder in the middle”-- as political space opens, (he ruling regime is subject 1o greater threats 1o its power and
s0 Tesorts 1o vielence. [FNT87] *866 Marg recemt stedies have also concluded that the level of democracy matters: bulow
a certain level, democratic regimes oppress as much as non-democratic regimes, [["N 1 B§]

Democracy consists of ditferent elements, or dimensions, and thus most studies use a composite index. The Poliy [V
measure, increasingly favored by rescarchers, is a twenty-onc-point scale made up of five components: competitiveness
of executive recruitment, competitiveness of participation, executive constraints, openness of executive recruitment and
regulation of participation. Chher composile measures of democracy include: civil liberties, freedom of press, minority
protection and so on. Which elements malter 1he most Tor the protection of oman tghts”? [FREEY] Ts there a sequencing
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-effect that would recommend inereasing political participation before increasing consitaints on the executive, or vice
versa? De Mesquita et al. found that political participation and limits on executive authority are more significant than
olther aspects but that there is no human rights benefit al all unfil the very highest levels of political participation and ex-
ecutive constraints are achieved. However, these levels require moderate progress on each of the other subdimensions. In
shert:

there is no signilicant increase in human rights with an incremental increaze in the level of democracy unil
wi rcach the point whers executive constrainis are greatest and where multiple parties compete regularly in elec-
tions and there has been at least one peaceful exchange of power betwecn the parties ... Put more stackly, human
righls progress only reliably appears Lo ioward [sic] the end of the demoecratization process. [Fiv190]
This finding 13 worriseme [or buman righls. Despite the much vaunted =867 third wave of democratization in the
19805 and 1990s, repimes that combined meaningful democratic elections with authoritarian features outhumbered liber-
al democracics in developing countties during the 1990s, [FN191]

Moregver, even full democratization does not necessarily entail a fibera! inerpretalion of human rights. As discussed
proviously, many critics object to the liberal interpretation of human rights, which emphasizes individual awtonomy and
choice at the expense of other values. [FN19Z] Conflicting, views over how the oftentimes abstract priociples set forth in
richts documents are 1o be buerpreted arise across a wide range of issues, including the rights of the criminally accused
versus the need to proleel moembers of society From grime. [FN193] the rights of women veres traditional porms
[F194] and the scope of legitimate limitations on free speech in the name of national security or social stability.
[FM195] *B68 Regional variations, even alter controlling for weahh and regime type, demenstrate that there are differ-
coces i values among the majorilics in dilTerent coontrics [FR196] and thal such values play a significant role in how
rights are interpreted and impfemented. [[FN1%7]

*Ro9 V. RULE OF LAW AND WAR: AFTER 2000 YEARS RNOT QUITE INTER ARMES, SILENT LEGES, [FIN{98]
BUT SO MUCH BETTER

Former UN. Human Rights Commissioner Sergio Vieira dz Mello eloguently caprured the evils of war:

We are living in profoundly challenging times for human rights. On this day, | would like us to think in partic-
ular of the countless number of civilians who are living in the midst of war and conflict and who continue ko en-
dure atrecitics which should outrage the conscience of humanity, Their basic rights, those coshrined in human
rights and hwmnanitarian law are denied ... [Flor millions of victims of armed conflict, war represents the daiby
reabity. Men and women are killed, maimed, raped. displaced, detained, tortured, and denied basic humanitarian
assistance, and rheir property [1s] destroved beeguse of war, Children are abducted, forcibly reeruited into arms,
scparated from their families, sexuvally-exploited, suffer hunger disease and malnutrition, and are nnable o o to
school. They are not only denied their present, but afso their luture ... The besr chawee for preveafing, [niting,
solving ard recovering from conflict amd viofence les in the restorarion and defence of the rule of law, Amed
conflict stands as a bleody mooument w the failure of the rule of law. We must break the evele of violence, Where
armed repression strips people of their rights and dignity, ler those responsible answer nnder the rule of law. [FN199]

War is undeniably a serious threat to individual freedom and rights. However, is rile of law an antddote to war? To
what extent can rule of faw prevent war, [imit abuses during war and contribule (o transitional justice while laying the
foundation for a rights-respecting luture polity?
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AL Prevention of War

The shoricamings of relying on rule of law 10 prevent war are paintully obvious in light of recent history. Iniernation-
al and domestic *8§70 wars are driven by ethnic balred, greed, economic considerations, geopelitical concerns for stabil-
ity and the strugele for power. Law is, for the most parf, powerless in the face of these concerns. [IFNZ00] The U.M. re-
gime was larzely an attempt o bring war and the use of force within an intermational legal framework. [FN201] Bar i
has proven incapable of preventing wars: the bwenticth gentury was ong of the bloodiest, and the owenry-Tiest is not shap-
ing up o be much bener. [I'N202] The Cold War undermined whatever hope there might have been that the Securiey
Council would be able to play & moderating role during the early decades of the UN. The NATO bombings in Kosovo
and the American invasion of Irag without Security Couneil approval have demonstrated further the limits of intcmation-
al law in preventing war in the post-Cold War era. [FRN203] In the eves of many international law scholars, the NATO
bombings and the American invasion of Iraq were iflezal and demonstrate just how far away we are [rom an intemational
rute of law. [FMZ2(14]

Tor be sure, some have argued the acions of NATO and the United #8791 States were legal, albeit based on a changing
conception of laws of war, [I'N203] or were morally justified, even if illegal, based on humanttarian intervention to pro-
tect human rights of to promole democracy. [FN206] The hand-wringing among intemational law scholars over the gon-
flict between the illegabity of NATOS interventlion in Kysovo and their persanal conviction in the morally compelling
case for humanitarian wicrventon highlights the nomative limialions of & thin rule of law and Lhe need to weigh the
valyes served by rule of law against other important secial values, including the protection of buman rights. Former Pres-
ident and Judpe of the International Criminal ‘I'ribunal for the lomner Yugostavia (JCTYY Antonio Cassese succinetly
stated the choices:

Faced with such an enormous human-made ragedy and given the inaction of the Security Council ... should
one sit idly by and watch thousands of human beings .. slaughlered or brulally persecuted? Shouwld one remain si-
leni and insctive only because the cxisting body of intcrnational law roles proves incapable of remedying such a
situation? Or, rather, should respect for the Rule of Law be sacrificed on the altar of compassion? |FH207|
*§72 The conflict could be resolved by “legalizing” humanitarian intervention. Onoe approach would be to recognize
g cuslomary indernatooal law right for a country or group of countries o buervene when certain standards are met.
[I'M208] However, any such standards will be broad and subject to vastly different interpretations based on contested and
complex facts. [FN209] Ex ante amd ex post assessments are alse likely o #8373 differ widely given the impossibitiey of
answering lhe covnterfactual question: what would have happened if intervention had not occurred, assuming that some
entity someday would be in a position o assess whether the intervention was legitimate humanitarian intervention or
*§74 an illegal act of apgression? JFN210] For now, and the lorcsecable futere, the lack of an authoritative entity to re-
vigw and pass judgment on the decisions undermines the predictability and cenainty that is central to rule of law and the
requirement that laws be impartially applied. Allowing stalcs to determing for themselves when indervention is merited,
subject onfy to the threat of possible censure #nd sanclions by the world community, suggests the possibility of anarchy
rathyer than rule of law. However, given the high costs of intervention, the risk to a state's own citizens, the possibilily of
seting bogged down In a major reconstruction effort with little chance of spccess, and political pressure from the nter-
nalienal comimunity, a much more likely result is that only the strongest states will intervene. Nevertheluss, thal resull is
also problematic from a rule of law perspective in that given limited resources and pelitical will, strong states will nter-
vene in an inconsistent and unprincipled way based on some mix of humanitarian concemns and self-interest,

An altermative would be to require 1IN, approval, pethaps amending the TN, Charter 1o tequire less than unanimity
on the part of the Secority Council permaneni members or a supermajority of the entire Security Council or some com-
bination thereof However, there would still be a significant danger that UM, decisions 1o intervens would be heavily
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poiiticized and that the standards for intervention would be strerched as pecessary to reach what appear to some to be
maratly compelling cases. [I'N211] Moreover, there would still be moral and political *875 pressure on states to act oul-
side the U.N. framework and intervenc on humanitarian grounds when the UN. fails to act, which is likely to be often
given the large oumber of compelling cuscs for humanitsrisn intervention, the Umited resovrces of the UMW, and political
barriers that would remain even with a lower approval threshold for intervention. Accordingly, decisions to ntervene on
humanilarian grounds ane likely to remain lergely outside the framework of mule of law. JFNZI2]

The refusal to include crimes of aggression within the jurisdiction of the ICTY and, at least for the time being, the In-
temalional Criminal Court {ICC) further detnonstrates the exient to which war falls owtside the paramesters of rule of law.
[I%213] In cstablishing the [CTY, the “powers that be™ did not wani e wndermine the pessibility of reaching a settle-
ment with Milesevic, with whom they werg negotiating at the time, by allowing or loreing the [CTY to degide who the
aporessne was and which parlies woere responsible for the confliel [FN214] Nor do the United Seates and many ather
countrics want the [CC determining who the *876 aggreszor is and which parties are responsible to what extent for fuure
gonflicts. |[FRN215)

B. Prevenrion or Mitigation of Abuses During War

While delerminations of crimes of aggression {fus ad belfum} remaln [argely owrside an mtemational tule of law
ramework, issues of how war is to be conducted (jus dim Delle} have increasingly become subjeet to international law,
The Geoeva and Hague Conventions have been supplemenled by # number of other conventions and an expanding body
of customary intemational law that set limits on how war may be waged,

Such rules are not wholly withont effect, although their effectiveness should not be overstated. Some rules limiting,
certain weapons, such as chemicgl weapons, have senorzlly been (ollowed; rules regarding treatment of POWSs bave had
a more mixed record of compliance, while rules protecting civilians have been more frequently ignored. {FN216} There
is somc cvidence that rule of law docs reduce physical integrity violations, some of which would fzll within the realm
covered by inlemalional humanitarian law, |FN217] Nevertheless, many of the countries with the worst human rights re-
cords are Failed siates, tom by ethnic conflict, and wholly lacking in the political will or institutional capacity to *877
implement the rule of law. Maorcover, historically, even countries known for the rule of law have reacted to infermational
war and domeslic instability by cutting buck on civil and politieal liberties and vielating the laws of war, [FN218]

There are, from both thin and thick rule of kaw perspectives, 2 number of problems with this body of law and #s im-
plementation. There is something fundamentally odd i not oxyinoronic about humanitarian laws of war. One goes (o war
to defend one's way of life and all that one helds most dear, and does s by Killing others. [FN219] However, one is only
supposed to kill others inoa civil way, Put why is il more humane, for example, to drop cluster bombs from 15,000 feet
than to ose chemical weapons? And even allowing that there is something *%75 terribly wrong about relying on civilians
as human shields, what is particodarly noble or humane about sacrificing one's own life by fighting an invading force
with advanced weaponry in the open or in convenlional waysT Why should the weaker side agree to fighe by rules made
by the stronger side, especially when the stronger side routinely violates the rules when doing so is to its advantage and
thea claims that the rules have changed based on acceptance of us behavier by its allies? The American treatment of pris-
gners in lrag 15 only the most recent inog long list of vielubions of the law of war by Weslern states, The Allied fire-
beinbing of German cities, the refusal of Oritish and American Navies to rescue Germans left sivanded in the water after
their ships were hit and French caecutions of German soldiers in reprisal for killings of French insurgents alb violated the
existing laws of war, |[FN2Z20] In Viglnam, apan from wsing Agent Orange and napalm-bombing, the United Stales sys-
tematically tortured and abused FOWs and eivilians. |FN221] Meanwhile, defenders of the United States war on terror
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row argue that the laws of war have changed both with respect (0 jus ad Belfim and jus fr peffa based on the “new”
threat from tertorism and inemational approval or tolerance of American actions. [I'N222]

An evolulion in the political rattonale behind the laws of war bas alse led to inconsistencies in the nature of humanir-
arian law. The earlier [Tague rules sought to establish some ground niles belween roughly equal states involving battles
between lawful combatanis. As such, they onoly applisd to “civilized” (Christian) peoples: the British did oot apply the
laws of war to conflicts with Zolus, [FN223) In contrast, Lhe sdditional prodocols of the Geneva Conventions sought Lo
address asyinmetrical *B7% power by extending protection to “people's fighting against colonial dominaiion and alien oc-
cupation and against racist regimes.” [FMN224] The change has resulted in considerable confusion, and highly peliticized
interpretations, reparding who s ealitled o what prolections uoder humanitarian laws of war. Al one extreme, the Bush
administration has tried to deny virwally all rights to unlawful combatants, while hunian rights groups and mest interna-
tiomal taw scholars argue that even untawful combatants who viclate the laws of war are entitled to cerlain protections,
[FN225]

To be sure, many people find it hard to accept that unlawful combaianrs who engage in war crimes or who kill Amer-
ican cccupational forces sent to liberate lraq showfd benefit from the protections of the hemamitarian faws of war, One
might think thal the torture of Tragi detainees in Abu Ghraib and clsewhere wouold bave demonstrated once and For ali the
need 1o ensure that even unlawful combatants and insurgents battling occupational forces be alforded certain protections.
On ihe cther hand, despite all of the moral indignation over the homrific fmages, the lael remaing thal torlure cxists a5 a
common wedpon of govermments [aced with exireme sceority challenpes. [FN226] Moreover, povernment officials, cie-
izens and academics are increasingly arguing that torture and other physical integrity violations are justified. For in-
stance, Amneslty Imemational has claimed massive buman rights viclations in Nepa! by both the military and Maoist
vperrillas, including the killing and kidoapping of civilians, tortere of prisoners and destruction of property. [FN227] In
defenze of the government's suspension of constitutional freedoms and harsh actions, Wepal's Prime Minister declared:
"You can't make an omelette without breaking eggs, We don't wunt human righls aboses bul we are fiphling terrorists
and we have to be tough.™ [I7NZ228] Ultmately, bhow *880 much protection is provided depends on the sewverity of the
threat, [FN229)

Dxcep conflicts over the nature, purpose and justifighifity of humanitarian Taws of war give rise W dilferent thick con-
ceptions of a humunitarian rule of Taw, Should unfawtul combatants be eotitled (@ protections and, 7 so, which oncs?
Should tortore be allowed in some ciccumstanees and, il so, under what circumstances? |FN230] Should the executive be
able to dercgate from civit and political rights in times of emergency and, il 5o, should the decision be subject to legistat-
tve or judicial review? As discussed above, these issues cannot be resolved by appealing to the requirements of a thia
rule of law. Rather they will furn on differcnces in oormative and political beliets thar underlie different thick concep-
tions of rule of law.

*8#81 The laws of war are equally problematic from a thin rufe of [aw perspective. A thin rule of law requires that
riles be reasonably clear. llowever, international humanitanian law is remarkably unclear in many crucial areas. Fre-
quently, it consists of nothing more than general principles, offen with an idealistic and--considering the context--surreal
quality. Consider, for instance, the principles of proportionality and mililary necessity. Even the most basic issue of pro-
portional to wiar remains unclear, Are American actions in the war on terror suppesid 0 be proportional b0 past tsmorist
acls or possible fomre threals” 13 proporionalily to be justified based on the ability to deter funare terrorist acts” [f so,
then a use of force whelly disproportionate Io the original atlacks might be justified as necessary o strike sufticient fear
inlo wouid-be terronsls.

A group of renowned scholars {foend that NATO had commilled “rebatively minor™ breaches of intermational human-
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itarian iaw that were reasenable inlcrpretations of the concepl of “wilitary necessity™ 0 Kosowo, JFN231] But was it
really necessary or justifiable to take oul basic civilian structures including bridges, telecommunications facilities and
powet stations? [FN232] Even il necessary, NATO's decision to bomb from higher than 15,000 feet hardly scems o meet
the proportienality requirement given that there were no casualiies among NATO forees but more than 300 Serbian and
Kosovar civilians killed and an additional 000 wounded. |FN233] The Independent Intemational Comrnission admitied
that some of NATO'S decisions 1o atack dosl use largets were “questionable under the Geneva Conventions and Pro-
tecel 1L but then let WATO off the hook by pointing out in effect that breaches were the norm in practice, and thus ap-
parcntly were Justified or at least excusable: “State practice in wartime since World War II has consistently *882 selected
targets on the basis of an open-cnded approach to *mililary necessity,” rather than by observing the customary and con-
ventional norm that disallows deliberatz attacks on non-military targets.™ |IFN234] The Commission noted that the
“MATO campaign was more carelul, in relation to targeting, than was any previous occasion of major warfare conducted
from the air.” [FIN233] Appatently, viclations of law that are less [agrant than the normal excecdingly egregious type are
1o be considered "minor breaches,” regardiess of the number of lives lost. The curious result from a rule of law
perspective 15 that, rather than the simple determinalion of legality oc illegality, there is a gry area of semi-illegal, at
least for the victors. [FN2386]

In the end, broad principles such as proportionality and military neeessity provide peecious little guidanee in deciding
the legality of dropping atomic hembs on Hiroshima and Magasaki, napalming Vietnam or carpet-bombing Cambodia,
and are easily manipulated 1o jusiily whalever conchision happens to satisf one's political position,

It is true that laws are ofien unclesr. Bul the vagueness of humanitarian law is partienlarly problematic given the de-
centralized nature of intermnational law. A wide variety of bodics are charzed with mterpreting these laws and their do-
mestic counterparls, including the IC), oiher LN, bodies, inlernational criminal tribunals, the 100 and domestic couwrts
claiming universal jurisdiction over sericus critmes such s crimes against huownily and war primes. These bodies do not
share @ common method or cullure of legal interprefation. Some of them are *533 heavily politcized. They may issue fi-
nal judgments that the slales and individuals affected have ao further legal channels to challenge. [FIN237] Given the
highly political and emotionalty charged nature of the issucs involved, these exceedingly vague concepts are likely o
result in outeomes determined more by power politics and contested normative views than lepal considerations in many
CasEs.

The dangers arc oost evident in trials in domestic courts under principles of universal jurisdicton. [FN238] Rights
organizalions inittally praised Belgium for adopting o universal junsdiction law that allowed Belgian cowrts to try per-
soms secused of war crimes and crimes against humanity in absentia, even when there was no link between Belginm and
the alleged perpetrater of the crime, the victims of the crime or the criminal act. The law was used 1o bring a wide range
of cases against then President Saddam Hussein, the late Congolese meler Laurant Kabila and his foreign minister, the
Rwandan president, the former Iranian president, lsraeli Prime Minister Ariel Sharon, Yassar Arafal, Fidel Castro,
former Cuatemalan generals, ofl compunics ageused of collaborating with militany tulers in Burma and the BBC for al-
legedly seeking to assassinate o [ritish citizen. [FN23%] The cxperiment ended when actions were brought against
former President CGieorge HOW. Bush, Vice President Dick Cheney, Secretary of State Colin Powell and General Norman
Schwarzkopf for acts in (he 1991 Gulf War and against General Tommy Franks and other United States military officers
in regard to the present Iragi war. {FN240] Under pressure from the United States, including the threat to relocate WATO
headguariers, Belgium amended the law (o provide jurisdiction onby where the alleged perpetrator or *B84 the victim was
a Belpian national or resident and to funnel all suits through the federal prosecutor, whose decision whether (o proscolte
will be final. [FN241]

The expansion ol crimes of universal jurisdiction, including erimes apainst humanity amd war crimes, raises the pos-
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sibility of victims of United States military actions holding American offictals or military personng! criminally account-
able for violations of wvague humanilarian laws of war in heavily politicized demestic courts, or of Palestinians pursuing
laraeli officials for crimes against humanigy or war crimes in the courts of sympathetic countries that have in the pase
themselves been at war with Israel. Whatever one thinks of the substantive merits of such claims, such cases highlight
the thin rule of law reguirement that laws be applied impartially and call allention to the impeortant, albeit sometimes
faint, line berween law and politics. [['X242]

The vagneness and undeveloped state of international laws of war highlight another thin rule of law concern that has
plagued the intemmational rights movement since Nuremberyg: the retroactivily of kaws. The requirement that laws gener
ally be prospeclive enhances predictzbility and faimess. Although the predictability of law is often considered especially
valuable for business people, the prospectivity of law is equally, if not more, important in the criminal conrext, as cap-
tured in the notion of no crime without penalty {(ruffum crimen sive Jee). The arguments against relrpactive criminal
laws 1ake on even greater weight in the context of international law, where the specter of viclor's justice is so ofien close
at hand,

Wecognizing this, the report of the Sceretary General that provided the foundation for the establishment of the ICTY
declared that the Tritnmal would oaly follow clear intermagional laws. [EN243] Yet the rules *B85 followed by the ICTY
wore far from clear. Several of the Tribunal's decisions were based, at least in part, on customary intemational law {CIL).
However, the very wnotlon of what constitutes CIL is now much contested, According to the influential Restatement
(Third} of Foreign Relations Law, customary intermational Jaw resuils [rom 2 general and consistent practice of states Fol-
lowed out of a sense of legal obfigation. [I'M244] 1n recent years, these requirements have been significantly watered
down. Mo longer is the practice of the state primarily determined by reference to the state’s actual behavior. Rather, state
praclice may now be based on vecbal statements and symbolic or legal acts such as the ratification of treaties or voting in
favor of & panicolar reselotion or declaration. [FiN243] Thus, official govermment statements condemning torture are
evidence of stale practice, even though the stales that Tssue such slalements may, in fact, coofinue o engage in tormre.
[Fu2de] Similarly, the test for 2 peneral and consistent practice is now much less siringent, as evidenced by the [CTY
cases i which the wibunal noted extensive differences in state practice and yet somehow managed to extract a clegr nule
of intemational law, [FM247|

*886 In Erdemovic, which raised the issue of duress as a detense, the Appeals Chamber noted that states varied
widely on the issve. |[FNZ48| In general, civil law countrics 1end 1o treal duress as a conuplete defense, whereas in some
common law countries duress may be a complete defense and in others it may be a compleie defense except with respect
to first-degree murder, rape and some other crimes; and in still others duress is only & mitigaling factor. [FN249] Yeu the
Appeals Chamber then opled for an onfavorable imerpreation rom the defendant's perspective, holding that duress was
not 2 complete defense but only a mitigating factor. [IFN230]

In reaching their decision, seme judges drew on particular philosophical justifications dhar implicate different thick
conceptions of rule of law, specifically rejecting a wilitarian approach. {FMN251] They also drew on contested policy con-
gidurations, including the desire o “facilitaic the developmet and effectiveness of international humanitarian law and to
promote its aims and application by recognizing the normative cflfeet which criminal law should have upon rthose subject
o them.” [FN232] However, it is not clear, particularly given the judges’ opposition to utilitarian reasoning and the re-
quirgment L apply oaly clear international law *887 uf the lime, why the interests of the individual defendant in this case
should be sacrificed fo produce a better law for future cases. Dissenting. Judge Cassese rejected such considerations:
"['TThe majority of the Appeals Chamber has embarked upon a detailed investigation of ‘practical policy considerations’
and has concloded by opholding ‘policy considerations” subsiantially based on English law. [ submit that this examina-
tion is exfraneows fo e rask of owr Tribunal™ |ITN2A3)
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The fact that judpes en the same ICTY pancl ollen disapreed about siate practices or whether a particelar rule consti-
nrted CIL is difficult to reconcile with the requiremend of clear and consistent practice to constitule CIL and the ICTV's
mandate to only follow clear intemational Jaw, [FN254] Indeed, as in Frdemovic, the opinions of the tribunal often dogo-
mend at preat lenpth the fock of arp clear practics amaong, states.

In some cases, the fribonal atlempied to aveid the problem by relying on pencral principles of law rather than CIL.
[F4253] The Trial Chamber in Farterdzija noted that states define rape in different ways and, in particular, that they dif
fer over whether forced oral sex constinetes rape or the Jesser offense of sexual assault, [FN256] Mevertheless, the Charm-
ber then found that forced oral sex does constitute rape based on general principles of intemational law, But appealing to
even less “88% determinate general principles of inlemational law cannot meet the ICTY mandale o apply only clear in-
termational law, The panef attenpted to justify its decision by argeing thst Jorced oral sex constinates an offense ta hu-
man digniby. [IFN257] White this is surely tue, not all offenses o human digniry, or even all sexval offénses to human
dignity, constitute rape in many legal systems, much less vielations of general pringiples of international law. Many seri-
ous offenses to human dignity are not illegal and surely do net rise o the level of violations of gencral principles of inter-
national law. Ignoring the pleas of a starving child as yvou enter Starbucks to buy a double mocha latte 15 a serious affront
to human dignity. Bl 1hat type of day-to-day indifference 1o the plight of others is not illegal. {FN2Z3E] Human dignity is
g vapue notion. [FN239] General principles of interoational taw cannot just boil down to whatever the Tribunal believes
constitutes a serions offense 1o huntan dignity.

Soine of the other previously unsetifed issues that were resolved by the tribunals include the TIN's suthority o crests
a tribunal under Chapter Y11 when the conflict is not intermational, whether crimes against humanity mmay be based on
perseculion, whether state invoelvemenl B necessary for crimes against humanity and whether commeon Article 3 iz part of
custonary intermational law. [FR266] Apparently unaware *88% of the requirement that only clear international law be
applied, many rights wdvocates have praised the ICTY lor developing and advancing international hutnanitarian law
withow! attempting to address the issues of reiroactivity and the consistency of these praciices with the ICTY Statute or
the requirainents of a thin rle of law. Similar issues arise with respect to other intermational tribunals as well as domestic
cowts that base their decisions on ClI. or treaties intepreled in ¢ parposive and cvolotonary fashion, To be sure, atl law,
whether mmlemalional or domestie, cvobves, and iotemarional as well as domestic courts may adopt a purposive approach.
[F&261] Mor is every retroactive application of law iflegal or morally blameworthy. [FIN262] However, the ICTY was
expressly required to apply only clear intemational law, Maore generally, internaticnal law differs in that CIL is supposed
to b based on clear and consisient general state practices and also differs in the potential for abuse when ron-clected in-
lermatienal bodies or domestic *890 courts with a political *axe 1o grind” are charged with making the decisions in often
highly peliticized contexts.

The clements of a thin tule of law are, o a large extent, tied o notions of proceducal rather than substantive justice.
However, the ICTY and the Inlcrnational Criminal Tribunal for Rwaoda (ICTR) developed many of their procedursl
rules “on the fly.” [FN263] The tribunals were given grealer leeway to invent procedural rules as nceded. Article 13 of
the ICTY Statute provides that “|tlhe judges of the International Tribunal shall adopt rules of procedure and evidence for
the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of evidence, the protection of wit-
nesses and other appropriate matters.” [FM264 ] While providing a socunder legal basis for mulemaking by the Tribunal, the
provision nevertheless Fails fo satisty the basic rule of law requirerrent that roles shobld be prospective, Critics of the
provision have objected that the 'ribunal (s both making the rules and applving them, and ihen, where necessary, amend-
ing them, viclating principles of separation of powers, undermining predictahbility and certainty and ereating the possibil-
ity of partialily and arbitreriness, |FN265]

A number of procedural justice issues arose slong ihe way that highlizhied the thin rule of law value of a fair trial.

£ 2008 Thomson Rewters/West. Mo Claim to Grig. US Gov, Works.

http:fweb2 westlaw.com/print/printstream.aspxYsv=S8plit& prid=ia744c857000001 1e8331...  12/29/2008



IT-04-82-A Page 259 of 474047

36 GLOJI. 304 Page 33
36 Geo. 1. Int'l 1. 309

The lengthy detention belore triul led 1o coneerns about arbitrary delenton and viclations of the right to a speedy trial,
[FMN266] Sume delendants were in *891 custody for months before they obtained access to a lawyer, [FN267] Defendants
have also been unable to secure the attendance of defense witnesses, [FN268] In some cases, the witnesses may be reluct-
ant to testily out of safety concerns. In wther cascs, polentally key witnesses, such as former government leaders, may be
prevented from giving testimony based on pational security exempiions. [FW269] To be sure, intemational tribunals op-
cratc under difficalt conditions and raise many complicated issues of law thal take time to research. Trials arc often loc-
ated far from the place where the conflict ocourred and witnesses reside. The intemational irbunals need to rely on the
cooperation of smmnetimes hostile states o provide witnesses and are bard-pressed to provide *892 effective witness pra-
{cclion programs to prevent cetaliation against witnesses. Moreover, both be ICTY and ICTR were underfunded and
lacked the resources to pursue all of the cases in an expeditious way. Mewvertheless, the wiility of the intermatiopal
tribunals as a model for demonstrating the value of rule of law to countries around the world is surely diminished when
they fall far short of rule of law standerds required of domestic legal systems.

While these sorts of procedural issues raise questions aboul the fairmess of the proceedings, they pale in comparison
to the more fundamental criticism that the proceedings arc simply victors justice. Although the ICTY and ICTR are not
as obviously the political ton! of the states that created them, as was the case in Muremberg and for the Tokyo trials, the
realily is that the fribunals are still suppored by, and thus accountable to, the states that must approve their establishment
and cooperate with them if they are 1o be successful. [I'R270] Critics initially questioned to what extent Western powers
were commilied (o tribunals given the lack of adequate funding, claiming that tribunals were just a way of placating the
panes of conscience among citizens in Western stawey, {FW271] Onee established, however, the prosecutors were under
pressure to indict quickly, which led to the indictment of several! “smalf fries” when prosecutors at the ICTY could not
get their hands on the “big fish.” Frosecutors were also onder pressure (o avoid the perceptivn of bias and victor's justice
by indicting parties from both sides of the conlliel. [FN272] As a resali, some Muslims were avested after critics com-
plained about the failure to indict any Muslims in the st filty iodictments, [FN273] Cn the other hand, Bosnian Croats
argue Lhul they are over-represented as perpetrators and undec-represeoted as victims, [FS274] while Serbs almost uni-
versally see the Tribunal as anfi-Serbign. [FN275] In Rwanda, many [Iuiws, who continue o protest their imnocence,
claim *893 that too lew Tulsis have been convicted; [FN276] in Sierra Leone, the Revolutionary United Tront {RLUF)
complaing, with considerable merit, thet it s being unfairly singled ouk even though the Kamajors, Civil Defense Forces
and the Migerian peacekesping forces all commilied war crimes, [FIN277)

Although the judges may have no stake in the outcome of the ethnic conilicis per se, many of the judges who heard
the casgs had a Jong commitment to the deyelppmueni of indernational law and the advancement of humean rights and saw
il ag their responsibility 1o decide cases consistert with the promation of human rights and dignity. JFN278] They were
also likely to be influenced by the gencral sense of outrage created by media veports that tended 10 simplily the cvents
and dehumanize *894 ooe side, [FN279] Few judees are likely to have spent much time under the wartime conditions un-
det which military commanders must operate. Looked ar from afar, war is ugly and morally reprehensible. It i hard to
fathom many of the actions that oceur in war or how scemingly decent people could carry out such aets, [FN250] Fur-
thermory, surcly all judges were aware that a steady string of acquittals oo narrow technical grounds would have under-
mined support among the general public and the states responsible for funding the wibunals. I is even less conceivable
that the judges would have lound that the ICTY was improperly established, notwithstanding legitimate concems aboult
the gutherity of the U.N. Lo establish such a mibungl, [FN2E1|

Most damaging to the credibility and legitimacy of the 1CTY, and suppottive of the claims of victor's justice and
political bias, is the faflure lo prosceule NATO lor alleped violations of the laws ol war. Carla del Ponte, prosecutor for

the ICTY, ultimately decided not 10 pursue claims relating to the justifiability of the bombing campaign as 4 whole or
specific incidents or even 1o conduct an in-depth investigation, reasoning that “either the law is not sufficiently clear or
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investigations are wnlikely to result in the acquisition of sufficient evidence (o *§95 substantiate charges against high
level accused or against lower accused for particulatly heinous offences.™ |FA282| In condrast, Amnesty lotermational is-
sued a detailed report that concluded that NATO was puilty of war crimes. [FIN233]

In one instance, a NATO pilot dropped not one but two bombs on a passenper train crossing 4 bridgze, killing ten
people and injuring fifteen more. Even assuming the pilot, focusing on the target, did not sue the train approaching undl
too late and (hat the smoke prevented the pilet from noliciog that the traio bad continued forward into the second tarpet
zane, it would seermn that the pilot acted recklessly in not verifving that the second tarpet wone was clear before firing.
After all, there was no immediate need to rake out the bridge, Unless the pilot and NATO commanders were justified in
believing that destroying the bridee af that particular moment was of such military importance as o justify the number of
civilian casualties likely w be causcd by continuing the attack, the atlack should have been called off in accordance with
the Geneva Convention, [FN284}

WMoreover, obtaining evidence would not have been an insermountable problem, as sugpested by del Ponte, because
there was a cockpit video, which NATO subsequently admitied speeding up almosi {ive times in an apparent atiempt 1o
explain away the incident as an unforunale accidenr resulting from the need to make g quick deciston under adverse con-
ditions. {F™283] The ICTY"s decision not to prosgeule or even investigate numerous alleged crimes led ro characteriza-
tions of the Tribunat as a hoax and a propapanda arm for NA'TO and to dismissals of the report as an amateor whitewash
and a fraud. [FN280]

While the ICC will be an improvement aver the ICTY and TCTR in *836 many ways, it will still be subject to many
o the same concerns and limilations. The crime of aggression remains undefined. Many of the crimes remain vague,
which is one of the reasens why the United States has opposed the LOC. [FN28Y] Although the court, ike the JCTY, is
required to apply enly laws in place at the time of the crime, [FN2ER] the court may apply statutory faw, rules of law and
jurisprudential principles from previous cases, custotnary international law and general principies ot law. [FN289] “Thus,
what appear on their face to be relatively unobjectionable provisions are likely to be expanded over time in 3 gontrover-
sial and *897 retroactive mannet, as in Erdemovic, [FNIN]

In addition, the decision-making processes, and the operation ot the court more generally, are likely 10 remain highly
politicized. The complementarity principle allows domestic systems the fitst opportunity to oy alleged criminals, al-
thouph the ICC will be able to try cases if the domestic trials are deemed a sham. [FN291]| The ICC may not besitate o
declare the wials of military officers in the military or even civilian courts in authocilarian regimes a sham. However, it
remaing 1o be seen whether the 10T will someday declare the frizls of American or English soldiers in American or Eng-
lish military courts a sham or prosecute senior officials from Western countries under the same broad theories *898 of
command responsibility, or aiding and abetting applied 1o dictators, should the domestic system fail to prosecute.

With relatively weak powers of enforcement, the ICC will also e dependent on the cooperation of other countries for
extradition of defendams, assistance wilth collection of evidence and access to witnesses. [FN2%2] The United States has
already artempted to undermine the court by refusing to cooperate with the courl and threatening other states that do co-
operate with the cowt in prosecuting Americans. In 2002, President Bush signed the American Servicemembers' Protec-
tion Act, which prohibils American slate or federal agencies from cooperating with the ICC, prohibits military assistance
to most countries that ratify the ICC, vestricts transfor of law enforcement and military infonmation to states that becomye
parties to the ICC, bars American participation in UM, peacekecping missions unless American soldicrs are given im-
munity avnd autherizes the President o uze “alt means oecessary and appropriate™ to free Aunerican citizens held by or on
behalf of the ICC, [FN2%3] The Act conjures up absurd images of American soldiers parachuting into The Hague to free
comrades accused of war erimes. The Uniled Swles has also required other countries 1o sign bilateral apreements that
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they will not exrradite any United States citizen sought for war crimes or crimes against humanity by the ICC, at pains of
losing trade Benefits, economic aid or military assistance. [F>2%4] Whether the #89% court will be abie 1o function and
gequirg legitimacy withoul American support remains w be seen.

In sumn, the laws of war present numeroos problems from a role of law perspective. “The laws are vague and easily
maniputated to serve political ends. They may even tegitimate the use of foree by providing superpowers the legal fig
leal needed to cover their acts of naked aperession. [FN293] The selective establishment of war tribunals and the
singling cul of the leaders of a fow countrics call into guestion (he penerality of the regime and highlight one of the cent-
ral pretenses of intemnational law: the equality of all states, large and small. The rapid development of laws of war result-
ing from the alleged need (o revise rules regarding preemplive strikes in the face of new threats and terrorism, the expan-
sion of customary international law and its implications for interpretation of the Geneva Conventions have diminished,
for better or worse, stability in this arca of law and have increased the likelibood of refroactive application of the newly
generated laws, While future development of this body ol law may address some of the issues related to vapueness, sta-
bility and retroactivity, political factors are likely to continue to undermine the key rule of law principle of impartiat ap-
plication and implementation, pariicularly if the principles of universal jurisdiction become more widely accepted.

Adthough the establishment of the [CC may abviate the need for universal junisdiction to some coxtent, the effective-
ness of the ICC is likely o be undenmined without American supporl, [noaoy event, the [CC is unlikely to challenge
strong states on which (€ must rely for financial support and enforcement. The faillure to indict officials from the strong
states, while relying on an increasingly meoralistic body of law to impose punishments on a steady parade of officials
[tomn failed states or slates deltated militarily by the United States and NATO, will ondermine significantly the legitim-
acy of the [CC and tamish its claims to the mantle of rule of law. Nor is it likely that a more developed body of law or
even more rigorous and impartial implementation by the TCC, olher iernational bodies oc domestic courls will present
rmuch of a detertent to joitiating war or o the commiszion of atrocities in the *900 waging, of war. The Murembery, and
Tokyo trials, the ICTY and ICTR, and the establishment of ihe ICC have not resulted in any noticeable decrease o acts
of aggression of wartime atrecities. [FN294]

Rule of law requires that the gap between law on the books and actual practice be reasonably narmow, The gap
between aclwal practice and human righls faw in peneral, and laws of war io particular, is remarkably wide and is likely
to remain so. Similar failings in domestic systems—including weak instituions and enforcement powers, vague and chan-
ging laws applied refroactively, heavily politicized decision-making, extemal influence on the decision-makers including
the threal fo withhold resources and refuse cooperation in an attempt to undermine the independence of the count and
iribunal and a widespread sense among those subject to the system that the svstem is biased and iilegitimate-- would res-
ull in s¢reaming howls of profest from the international rights community and assertions that the system docs not even
imerit the label of a “legal system™ much less the honorific title of “rule of law." |FN297]

The peint is nol thal rule of law principles muost be abandoned completely piven the failure (o live up to them in this
area of law. IF anything, they shownld, in general, be taken more seriously. However, we must alse face up to the diffi-
culties of implementing rule of law in this area and not hold owt unrealistic expectations. We must acknowledge that Jail-
urcs in Lhis arca are nol mercly zecidental bul reflect the inlerests of powerful actors in the international order, and we
musl acknowledge, as in other areas of law, that contested views about the merits of many substantive and procedural is-
sues will Iimit the utility of appeals to rule of law as a means of {imiting aggression and abuse of force during times of war,

Indeed, these observations and cautions apply as well to each of the next three sections on fransitional justice, terror-
ism and American exceptionalism.
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f001 VI RULE OF LAW, TRANSITIONAL JUSTICE, NATION-BUILIDING AND THE ESTABLISHMENT OF
RIGHTS-RESPECTING REGIMES: TIIE LIMITS OF LAW, POLITICAL WILL AND KNOWLEDGE

Rule of law is central to efforts do hold former leaders accountable and 1o establish a rights-respecting rugime.
[Towever, Iransitional justice and nation-building create special challenpes from a rule of law perspective. As we have
seen in Somalia, Bosnia, East Timor, Liberia, Afehanistan, Irag, the former Sovier Republics and now Haitl (again), re-
gime change is the relatively easy part. The difficult 1ask is the posi-regime construetion of a new state capable of good
govemance, implementing rile of law and demoeracy and respecting buman rights,

A, Competing Thick Conceptions of Rale of Law and Reconstruction Efforts: A Marsin of Appreciation and the Limits of
foleromes

The suceess in rebuilding Germany and Jupan atier World War Il may bave produced a false sense of confidence in
our ability to create liberal democracies. Germany and fapan were militarily defeated states with homogenous popula-
tions and ¢ public that broadly supported the imposed political reform goals of constitutionalism, democracy and rule of
law. In conotas!t o Germany and Japan, many states today are weak or [siled slates, often torn by ethnic conflict. [n some
cases, as o Somalia and lrag, significant segments of the population remain armed and loyal to militia groups headed by
local warlords, often organized along ethric lines. Meighboring countries may alse have a stake in the outcome and con-
tinue to support militla groups competing for power. In addition, mavy of the states woday are beginnine from a much
lower level of economic and institutional development, [FN208F They lack the educational and technologics bases of
Germaryy and Japan.

Nor is Lher: a broad social ¢onsensus on the goals of constiltionglism, democracy and haman rghts, much less on
murg specific issues such as the preper form of power sharing or the rights of women, laborers or criminals. [FN299)
Mevertheless, the intemational community all *902 too often secks 1o impose with missionany zeal an overly specific lib-
eral democratic thick conceplion of rule of law that vmphasizes—in addition to the basic requircments of a thin rule of
law--general elections, neeliberal ceonomic policies and a liberal interprotation across a range of specific human rights
issues. [FN300}

Criminal law, for instance, is eften an area where the inlemational haman rights communiby's [beral positions are at
odds with locat values and nonns for punishment. By insisting too strenuously on a particular conception of crieinal
justice, the international rights communily may undermine efforts 1o establish rule of law and a legal system that enjovs
the support of the populace.

The expertences of former Soviet republics offer a cawtionary tale. Because the criminal [aw system was often a tool
of repression for the previous autheritarian regime, criminal law reform was high on the rule of law agenda of dhe inter-
national communily. Accordingly, eac of the first orders of business was 1o rewrite the criminal law in a way that incor-
porated (he maost likeral, forward-leaning ideas of the human rights comununity, incheding prohibitions on capital punish-
ment, short detention pesiods, early entrance by and a large role for lawyers, *903 exclusion of tainted evidence, shorter
prison terms, greater reliance on toncuslodial sanctions and so on. Although citizens in the fortmer Soviet republics gen-
crally appreciated the need Lo reform the former repressive system, they were fearful of the rise in crime that typically
follows in the wake of regime change and more generally accompanies modemization. Time and again the general public
prew weary of the liberal eriminal laws and demanded law and order from the government. Government officials nsually
responded with a war on crime and a retreat from the liberal laws in favor of inereasingly harsher laws that shifted the
balance away from the rights of the accused toward the intercsis of society in maintaining order. In Hungary, for in-
stance, where polls showed two-lhirds of Hungarians were willing to sacrifice personal freedoms for greater public

> 2008 Thomson Rewters/West, No Claim to Qrig. US Gov., Works,

hitp:/Aweb2.westlaw. com/print/printstream. aspx 7sv=S8plit& prid=1a744c85700000 1 1e8351... 12/29/2008
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Foreword

The new San Remo Manual relating to Non-International Armed Conflicts is
a sequel to the well-known San Remo Manual on International Law
Applicable to Armed Conflicts at Sea, published in 1995. The new Manual —
including both black-letter rules and commentary — has been prepared for
the San Remo International Institute of Humanitarian Law by Yoram
Dinstein, Charles Garraway and Michael Schmitt.

It reflects the results of a major Project launched by the Institute under the
directorship of Dr. Dieter Fleck. The overall framework of the Project was
expounded and its background papers printed — under the aegis of the
Institute — in volume 30 (2000) of the Israel Yearbook on Human Rights.
The Project itself is perhaps not entirely finished, but the Executive Board of
the Institute felt that the Manual should be prepared as soon as possible
considering the urgent need for its use during the military courses organized
by the Institute.

The sphere of non-international armed conflicts is gaining increasing
importance and attention due to the growing frequency and menace of
internal wars. The imperative need to come up with an authoritative
restatement of the law governing these conflicts has been particularly
obvious in the context of the military courses the Institute runs on a regular
basis. Students and Faculty alike are acutely aware of the all too often
burning issues that are so passionately debated.

The new Manual will meet the requirements of our military courses, but it
will equally be available to other interested institutions and parties. Given
the volatile nature of the field, we fully expect users of the Manual to come
up with suggestions to further elucidate the law and improve both the black
letter rules as well as the commentary in future editions of the text.

I would very much like to thank the Drafting Committee of the Manual as
well as the members of the Institute who co-operated and gave useful
comments and suggestions.

Prof. J. Patrnogic
President, ITHL

ii
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PREFACE

This Manual is a guide for behaviour in action during non-international
armed conflict. While not a comprehensive restatement of law applicable in
such conflicts, it nevertheless reflects the key principles contained in that
law. It is not meant to replace the advice of legal officers or other legal
authorities. This Manual is a revision of the 2001 San Remo Code of
Conduct in Non-International Armed Conflict, which has been in use in
military courses at the International Institute of Humanitarian Law since its
completion.

The accompanying commentary is designed to offer guidance on the
application of the Rules, as well as to indicate their basic sources.

Compliance with this Manual will benefit every party to the hostilities, as
well as those not taking part in them. There are numerous reasons that this is
so. First, the provisions that the Manual contains are compatible with
effective and efficient conduct of operations. For instance, the limitation on
the excessive use of force is consistent with the military principle of
economy of force. Similarly, violations by one side are likely to encourage
reciprocal misconduct by the other, thereby igniting a cycle of violence that
detracts from the achievement of military aims. Second, non-compliance
through harsh and inhumane behaviour will alienate potential allies, both on
the domestic and international level. Third, compliance will facilitate ending
the hostilities and promote resolution of the conflict. The key to successful
conflict termination is an ability to negotiate and compromise in good faith.
Misconduct in military operations generates mistrust and resentment that
will inevitably frustrate such endeavours. Finally, "winning the peace" in
the long term following a non-international conflict presupposes national
reconciliation. Such reconciliation can only come about if the parties
believe they can live and work together, something they will have difficulty
doing with those who have treated them inhumanely.

The authors wish to thank all those who provided comments on the original
Code of Conduct. In particular, they thank Michel Bourbonniere and
Michael Cottier, both of whom were instrumental in preparation of that
document.
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Chapter 1: Introduction
1.1 Definitions
1.1.1 Non-international armed conflict

a. Non-international armed conflicts are armed confrontations
occurring within the territory of a single State and in which the
armed forces of no other State are engaged against the central
government.

b. Internal disturbances and tensions (such as riots, isolated and
sporadic acts of violence, or other acts of a similar nature) do not
amount to a non-international armed conflict.

Non-international armed conflicts do not include conflicts in which
two or more States are engaged against each other. Nor do they
encompass conflicts extending to the territory of two or more States.
When a foreign State extends its military support to the government of
a State within which a non-international armed conflict is taking
place, the conflict remains non-international in character. Conversely,
should a foreign State extend military support to an armed group
acting against the government, the conflict will become international
in character. Admittedly, it is sometimes difficult to determine in the
circumstances of a protracted non-international armed conflict
whether there exists a government.

Express treaty law governing non-international armed conflict is
rather limited. It includes Common Article 3 of the 1949 Geneva
Conventions for the Protection of War Victims; the 1977 Protocol
Additional (II) to the Geneva Conventions of August 12, 1949, and
Relating to the Protection of Victims of Non-international Armed
Conlflict; the 1980 Convention on Certain Conventional Weapons, as
amended, and its Protocols; the 1998 Statute of the International
Criminal Court; the 1997 Ottawa Convention banning anti-personnel
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land mines; the 1993 Chemical Weapons Convention; and the 1954
Hague Convention for the Protection of Cultural Property and its 1999
Second Protocol.  Numerous other treaties also bear on non-
international armed conflict and are cited in this Manual. Of course,
unless it is reflective of customary international law, treaty law binds
only States Parties thereto.

3. In addition to treaty law, there is a growing body of customary law
applicable in non-international armed conflict. Of particular note, the
International Court of Justice has recognized Common Article 3 as
customary international law.'

4. There is an important issue of “threshold” relating to non-
international armed conflicts. Common Article 3 merely requires that
the armed conflict not be of “an international character” and occur “in
the territory of one of the High Contracting Parties”. However, the
threshold is higher under Additional Protocol II. By Article 1.1, the
Protocol only applies to conflicts between the armed forces of a High
Contracting Party “and dissident armed forces or other organized
armed groups which, under responsible command, exercise such
control over a part of the territory as to enable them to carry out
sustained and concerted military operations” though it is possible for
there to be an intern-connection between two separate conflicts, as in
those of Liberia and Sierra Leone. The Article further requires, as
does Common Article 3, that the conflict take place “in the territory of
a High Contracting Party.”

Although this Manual does not deal with human rights law as such, it
should be noted that such law continues to apply, subject to any
derogations made under applicable treaties.

' The International Court of Justice has opined that Common Article 3 represents
customary international law in both international and non-international armed
conflict. Military and Paramilitary Activities in and against Nicaragua (Nicar. v.
U.S.), Merits, 1986 ICJ Rep. 4 (June 27), at paras. 118-120.
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1.1.2 Fighters

a. For the purposes of this Manual, fighters are members of
armed forces and dissident armed forces or other organized
armed groups, or taking an active (direct) part in hostilities.

b. Medical and religious personnel of armed forces or groups,
however, are not regarded as fighters and are subject to special
protection unless they take an active (direct) part in hostilities.

1. The term “fighters” does not appear in any binding treaty and is
used here solely for the purposes of the present Manual. It must be
appreciated that fighters include both members of the regular armed
forces fighting on behalf of the government and members of armed
groups fighting against the government. The term “fighters” has been
employed in lieu of “combatants” in order to avoid any confusion with
the meaning of the latter term in the context of the international law of
armed conflict.

2. The phrases “active participation” and “direct participation” in
hostilities are often used interchangeably. For example, Common
Article 3 of the Geneva Conventions uses the word “active”, whereas
Article 13.3 of Additional Protocol II uses the word “direct.” There is
no substantive distinction between the two terms in this context.
What is required is “a sufficient causal relationship between the active
participation and its immediate consequences.”

3. It is important to distinguish active (direct) participation in
hostilities from participation in the war effort. The former term is
much more restrictive. Examples of active (direct) participation in
hostilities include such activities as attacking the enemy, his materiel
or facilities; sabotaging enemy installations; acting as members of a
gun crew or artillery spotters; delivering ammunition; or gathering

2 Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949 (ICRC, Yves Sandoz et al. eds, 1987), at para. 4787
[Commentary].
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military intelligence in the area of hostilities. It would not include,
however, general contributions to the war effort, such as working in a
munitions factory.

4. Under Article 13.3 of Additional Protocol II, the loss of protection
exists only “for such time as [civilians] take a direct part in
hostilities.” However, this limitation is not confirmed by customary
international law. Such an approach would create an imbalance
between the government’s armed forces on the one hand and members
of armed groups on the other, inasmuch as the former remain
legitimate targets (under international law) throughout the conflict.
Moreover, the proposition is impractical to implement on the ground.
Ordinary soldiers would be required to make complex and immediate
assessments as to whether an individual’s participation in hostilities is
ongoing, at a time when the facts available are incomplete or unclear.

5. As for the special protection of medical and religious personnel,
see Rule 3.2.

1.1.3 Civilians
Civilians are all those who are not fighters.

For the purposes of this Manual, civilians who actively (directly)
participate in hostilities are treated as “fighters”.

1.1.4 Military objectives

Military objectives are objects which by their nature, location,
purpose, or use make an effective contribution to military action
and whose total or partial destruction, capture, or neutralisation,
in the circumstances at the time, offers a definite military
advantage.

1. This definition reflects that set forth in Article 52.2 of Additional
Protocol I. Although Additional Protocol I is widely ratified, some
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countries, led by the United States, strenuously object to certain
aspects of it. Despite this, there is no objection to the definition of
military objectives, which is now considered to be customary
international law for both international and non-international armed
conflict, as confirmed by Article 2.6 of the 1996 Amended Protocol II
to the Conventional Weapons Convention and by Article 1(f) of the
Second Protocol to the Hague Cultural Property Convention, both of
which are applicable in non-international armed conflict.’

2. Attention must be focused on the phrase “use.” What it ultimately
means is that every civilian object is liable to become a military
objective as a result of use (or abuse) by the enemy for military
purposes. Thus, even a hospital, church, school, or cultural object can
become a military objective. Having said this, it must be borne in
mind that any attack against such an objective is qualified by the rule
of proportionality (see Rule 2.1.1.4 below).

3. As for the other expressions, “nature” means that the object has an
intrinsic military significance (such as an ammunition depot, a tank, a
headquarters, or a military barracks). “Location” relates to selected
areas that have “special importance to military operations” (e.g., a
mountain pass). “Purpose” indicates that it is known, based on reliable
intelligence or other information, that the enemy intends to use (or
abuse) the object militarily in the future.*

4. Tt is generally understood that “the military advantage anticipated
from an attack is intended to refer to the advantage anticipated from

? In international armed conflict, the United States interprets this phrase as including
objects that contribute to the enemy’s warfighting or war sustaining capability. This
phrase includes “[e]conomic targets of the enemy that indirectly but effectively
support and sustain the enemy’s war-fighting capability.” US Navy, Marine Corps,
Coast Guard, Commander’s Handbook on the Law of Naval Operations, NWP 1-
14M, MCWP 5-2.1, COMDTPUB P5800.7, 1995, para. 8.1.1, reprinted in its
annotated version as Vol. 73 of the International Law Studies [NWP 1-14M].
However, this issue is not relevant to non-international armed conflict.

* Commentary, supra note 2, paras. 2020-2024.
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the attack considered as a whole and not only from isolated or
particular parts of the attack.”

5. The advantage in question must be military in character. A purely
political, psychological, economic, social, or moral advantage would
not meet the test.

1.1.5 Civilian Objects

Those objects are objects that do not constitute a military
objective.

This definition is drawn from Article 52.1 of Additional Protocol 1. It
is also found in Article 2.7 of Amended Protocol II to the
Conventional Weapons Convention, which applies in non-
international armed conflict. It now represents customary
international law. On the definition of “military objective”, see Rule
1.1.4.

1.1.6 Attacks

Attacks are acts of violence against the adversary, whether in
offence or defence.

The term “attack™ is a term of art in the law of armed conflict. The
definition in this provision is drawn from Article 49 of Additional
Protocol I. Attacks are narrower in scope than “military operations.”
Insofar as non-international armed conflict is concerned, the ICRC
Commentary to Article 13 of Additional Protocol II notes that from
the beginning of the Diplomatic Conference, it was agreed that the
same meaning should be given to the term “attack” in both Protocols.°

> United Kingdom, Statement Made on Ratification of Additional Protocol I, January
28, 1998, reprinted in Documents on the Laws of War (Adam Roberts and Richard
Guelff eds., Oxford UP, 3 ed., 2000), at 511.

% Commentary, supra note 2, para. 4783 & fn 19.
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1.2 General principles
1.2.1 Introduction

a. All military operations must comply with the principles of
distinction, prohibition of unnecessary suffering, and humane
treatment.

b. Military necessity has already been taken into account in the
formulation of these rules. Therefore, where not mentioned
explicitly as an exception in the rules, military necessity cannot
serve as a justification for their violation.

1. These principles are based on customary international law. They
are derived from the fundamental tenet that the right of belligerents to
choose methods or means of warfare is not unlimited. This tenet was
expressed in the 1874 Brussels Declaration’ and the 1880 Oxford
Manual. It was first formally codified in the 1899 Hague Regulations,
and reaffirmed in the 1907 version thereof.® It subsequently appeared
in Additional Protocol I,9 as well as other instruments, such as the
1980 Conventional Weapons Convention.'”  Inclusion in the
Conventional Weapons Convention is of particular relevance in light
of the 2001 extension of the entire agreement to non-international
armed conflict.'" Thus, it represents the first treaty acknowledgement
of the tenet in the context of such conflicts.

2. International tribunals have also recognized the centrality of the
tenet. The Nuremberg Tribunal held that the rules included in the
1907 Hague Regulations “were recognized by all civilized nations and

" The Brussels Declaration was the first comprehensive code regarding the laws of
armed conflict. Although never ratified, the Brussels Declaration served as the basis
for the Hague Regulations of 1899 and 1907.

S Art. 22.

’ Art 35.1.

' Preamble.

' Convention on Conventional Weapons, amendment to Article 1, Dec. 21, 2001,
available in ICRC Treaty Data, http://www.icrc.org/ihl.
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were regarded as being declaratory of the laws and customs of law.”"?

The International Court of Justice came to the same conclusion in its
Advisory Opinion on the Threat or Use of Nuclear Weapons. "

3. The Appeals Chamber of the ICTY confirmed the applicability of
the principle to non-international armed conflict in the Tadic case.
There, the appellate chamber held that customary rules had developed
to govern “internal strife,” covering “such areas as protection of
civilians from hostilities, in particular from indiscriminate attacks,
protection of civilian objects, in particular cultural property,
protection of all those who do not (or no longer) take active part in
hostilities, as well as prohibition of means of warfare proscribed in
international armed conflicts and ban of certain methods of
conducting hostilities.”'* In particular, the chamber cited General
Assembly Resolution 2444 of 1968 (“Respect of Human Rights in
Armed Conflict”), which recognized the “necessity of applying basic
humanitarian principles in a/l armed conflict,” and which was adopted
unanimously. Among those principles was the declaration that “the
right of the parties to a conflict to adopt means of injuring the enemy
is not unlimited.”"’

12 Trial of the Major War Criminals, 14 Nov. 1945 — 1 Oct. 1946, Nuremberg, 1947,
vol. I, p. 254.

1 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 ICJ
Rep. 226 (July 8), at para. 77. See also, Legal Consequences of a Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion, General List. No.
131, (July 9, 2005), at para. 86; Report of the Secretary General on Aspects of
Establishing an International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 (May 3, 1993), UN Doc. S/25704, 32
ILM 1159 (1993). The Security Council approved the report unanimously.

' International Criminal Tribunal for Yugoslavia, Prosecutor v. Tadic, Decision on
The Defence Motion For Interlocutory Appeal on Jurisdiction, Appeals Chamber,
Case IT-94-1, (Oct. 2, 1995), at para. 127.

'3 Para. 110, citing UNGA Res. 2444 (XXIII), Respect for Human Rights in Armed
Conflicts, Dec. 19, 1968, reprinted in The Laws of Armed Conflict, (Dietrich
Schindler & Jiri Toman eds., Nijhoff, 4th ed., 20040), at 511.
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4. The principle of military necessity was first articulated in the
Lieber Code of 1863, a guide for conduct by Union forces during the
United States Civil War.'® It has often been reiterated in military
manuals."’

5. The International Military Tribunal at Nuremberg, in the case of
List and Others (Hostages Trial) reiterated an essential limitation on
this principle widely recognized as customary law. In response to
defence claims that the principle justified the killing of “innocent
members of the population and the destruction of villages and towns
in the occupied territory,” the Tribunal found that “military necessity
or expediency do not justify a violation of positive rules.”'® However,
given the extensive codification of the jus in bello, the principle of
military necessity has little practical bearing on the conduct of
hostilities except insofar as it is retained in treaty form in specific
situations.'”

6. For an example of an explicit incorporation of military necessity in
a rule pertaining to the conduct of hostilities, see Rule 4.1b.

1.2.2 Distinction

A distinction must always be made in the conduct of military
operations between fighters and civilians. A distinction must also
always be made between military objectives and civilian objects.

1. The principle of distinction is the “foundation on which the
codification of the laws and customs of war rests.”*® It seeks to shield
those who are not actively (directly) participating in armed conflict

"% Art. 14.

' See, e.g., NWP 1-14 M, supra note 3, para. 5-2 and accompanying footnotes.

'8 15 Annual Digest and Reports of Public International Law Cases, Case No. 215,
p. 647 (1948).

19 Hague IVR 23 g; 1929 Geneva, art. 1.; GCI, arts. 12, 42; GCIII, arts. 8(3), 23,
76(3), 126(2), 126(2); GC 1V, arts. 16(2), 27(4), 49(2), 53, 55(3), 83(3), 78(1),
55(3); HCP, arts. 4(2), 11(2); GPI, art. 54(5), 62(1), 71(3); HCPP, art. 6; GPII, art. 6.
2 Commentary, supra note 2, para. 1863.

10
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from its effects by prohibiting direct attacks upon civilians or objects
that do not constitute legitimate military objectives. It also underpins
the rule of proportionality see Rule 2.1.1.4). The terms “fighters,”
“civilians,” “military objectives,” and “civilian objects” are defined in
Rules 1.1.2—1.1.5.

2. The principle of distinction has roots stretching back to the Lieber
Code.”' Since then, it has been confirmed in numerous legal
instruments, including the Hague Regulations, which (as discussed
above in the commentary to Rule 1.2.1, represent customary
international law). The principle of distinction permeates the Geneva
Conventions in the sense that those instruments set forth categories of
protected persons. Additional Protocol I, in Article 48, refers to the
principle of distinction as a “basic rule.” Most recently, in the
Nuclear Weapons Advisory Opinion, the International Court of Justice
recognized distinction as one of two “cardinal” principles of the law
of armed conflict, the other being unnecessary suffering.**

3. Today, it is indisputable that the principle of distinction is
customary international law for both international and non-
international armed conflict. Article 13 of Additional Protocol II sets
forth the general principle that “the civilian population and individual
civilians shall enjoy general protection against the dangers arising
from military operations.” The application of the principle of
distinction as a customary rule in non-international armed conflicts is
emphasized in the ICRC Commentary to the Article.”” In Tadié, the
ICTY Appeals Chamber also found the principle of distinction to be
customary law in non-international armed conflict.**

U Art. 22.

22 Supra note 13, para. 78.

3 Supra note 2, para. 4761.

* Supra note 14, paras. 122 & 127.

11
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1.2.3 Unnecessary Suffering

Using means or methods of combat that are of a nature to cause
superfluous injury or unnecessary suffering to fighters is
forbidden.

1. “Means or methods” is a term of art in the law of armed conflict.
Means of combat are the instruments used in the course of hostilities,
specifically weapons. By contrast, methods of combat are the
techniques or tactics for conducting hostilities. It is possible to
employ a legitimate means of warfare through an illegitimate method
or vice versa (e.g., use of a small arm in such a way as to cause
wounds leading to great suffering or a slow and lingering death).

2. The prohibition of means or methods of combat that cause
“unnecessary suffering to combatants” is one of the two cardinal
principles of the law of armed conflict cited by the International Court
of Justice in the Nuclear Weapons Advisory Opinion.”> Although of
ancient lineage (consider the prohibition on the use of poison), this
principle was initially codified in the Lieber Code.”® The 1868 St.
Petersburg Declaration specifically addressed the use of weapons
“which uselessly aggravate the suffering of disabled men or make
their death inevitable.”*’ Article 23(e) of the 1899 Hague Regulations
similarly prohibited the use of “arms, projectiles, or materiel of a
nature to cause superfluous injury.” The 1907 version of that article
was translated from the authentic French text as “calculated to cause
unnecessary suffering.” This latter formulation seemed to imply a
degree of intent on the part of those employing the weapons.

3. Article 35.2 of Additional Protocol I prohibits the employment of
“weapons, projectiles and material and methods of warfare of a nature
to cause superfluous injury or unnecessary suffering.” Therefore,
while adopting both “unnecessary suffering” and “superfluous injury”

% Supra note 13, para. 78.
6 Art. 16.
7 Preamble.

12
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as possible consequences, the Protocol omits the term ‘“calculated”
and adds “methods.” The ICC Statute, albeit addressing international
armed conflict, employs the Additional Protocol I language in Article
8.2(b)(xx). By contrast, the ICTY Statute, in Article 3, adopted the
narrower 1907 Hague IV approach, thereby reintroducing a mental
element through use of the term “calculated.”

4. Although the terms “unnecessary suffering” and “superfluous
injury” were merely alternative translations of the original French text
“maux superflus” contained in the Hague Regulations, the expressed
aim in the use of both terms in Additional Protocol I and elsewhere
was substantive. The intent in these instruments was to “cover
simultaneously the sense of moral and physical suffering.”*

5. Atrticle 3.3 of the Amended Protocol II to the Conventional
Weapons Convention, which specifically addresses weapons, uses the
wider Additional Protocol I terminology (“of a nature to cause
superfluous injury or unnecessary suffering”). Amended Protocol II
expressly applies to non-international armed conflict.*’

6. In Tadic, the ICTY’s appellate chamber specifically dealt with the
use of weapons in non-international armed conflicts, noting
“Elementary considerations of humanity and common sense make it
preposterous that the use by States of weapons prohibited in armed
conflict between themselves be allowed when States try to put down
rebellion by their own nationals on their own territory. What is
inhumane, and consequently proscribed in international wars, cannot
but be inhumane and inadmissible in civil strife.”*°

7. As a general proposition there is no doubt that this Rule reflects
customary international law. However, the applicability of the general
principle to specific weapons will be discussed in Rule 2.2 et seq.

2 Commentary, supra note 2, para. 1426.
PArt. 1.2&1.3
3 Supra note 14, para. 119.
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1.2.4 Humane treatment

Civilians and those who are hors de combat must be treated
humanely, without adverse distinction, such as that founded on
race, colour, religion or faith, sex, birth or wealth, or any other
similar criteria. Examples of inhumane treatment include:

a) Genocide;

b) Collective punishment;

c) Torture and degrading or inhumane treatment;

d) Medical or scientific experiments;

e) Sexual violence;

f) Ethnic cleansing;

g) Kidnapping;

h) Hostage-taking;

i) Enslavement; and

J) Forced mass movement of civilians.

1. Insofar as non-international armed conflict is concerned, the broad
requirement of humane treatment is derived from both Common
Article 3(1) of the Geneva Conventions and Articles 2.1 and 4.1 of
Additional Protocol II. It now reflects customary international law.!

2. The humane treatment principle features in all four of the Geneva
Conventions.””> Indeed, the ICRC Commentary thereto described the
principle as “the leitmotif’ of the Conventions.®> As to its precise
scope, the Commentary found the principle so central to the law that
“it seems useless and even dangerous to attempt to make a list of all
the factors which make treatment humane.”** Despite the difficulty of
precisely delineating humane treatment, it is clear from the
Commentary that it is a situational standard. For instance, climate is
cited as a possible factor, as is the capability of the side with control
over individuals (be they wounded, sick, shipwrecked, prisoners, or

! See also ICC, art. 8.2(c) & (e).

2 GCI, art. 12; GCII, art. 12; GCIII, arts. 13, 20, 46; GCIV, arts. 27, 37, 127.

33 See, e.g., Jean Pictet, Commentary: IV Geneva Convention (ICRC, 1958), at 204.
3 Id.; Jean Pictet, Commentary: I Geneva Convention (ICRC, 1952), at 53.
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civilians) to care for them.”> The principle of humane treatment
serves as an underlying minimum requirement in both international
and non-international armed conflict.

In particular, where somebody is arrested or detained, information
must be provided to their relatives as to their whereabouts and
conditions.

3. The prohibition of adverse distinction on the grounds of “race,
colour, religion or faith, sex, birth or wealth, or any other similar
criteria” is drawn from Common Article 3. Note that only distinctions
that are adverse are forbidden. This criterion was inserted into both
Common Article 3 and Additional Protocol II to stress that
“favourable distinctions may be made quite lawfully.”*

4. The ICRC Commentary to Article 3(1) emphasizes that its list was
merely illustrative. Specifically, it states that any protected person is
entitled to humane treatment, “without distinction of any sort.” As to
the reason it chose to enumerate particular bases of discrimination,
this was done solely for the purpose of leaving “no possible
loophole.”™”  This is particularly essential in the context of non-
international armed conflicts, which are so often caused by religious,
ethnic, and similar tensions.

5. Protocol II includes language, political or other opinion, and
national or social origin as prohibited bases of adverse distinction.®
These criteria are drawn from the law of human rights. Whereas it is
clear that there is an increasing overlap of human rights law and the
law of armed conflict, particularly in non-international armed conflict,
the extent to which customary international law encompasses these
expanded grounds is unclear in the latter context (bearing in mind that
a non-international armed conflict usually involves a political dispute
or clash between ethnic groups).

P d
36 Commentary, supra note 2, para. 4484.

37 GCI Commentary, supra note 34, at 55.
¥ Art. 2.1.
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6. Genocide: Participating in genocide in any way is forbidden.
Genocide is any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial, or religious
group, as such:

a) Killing members of the group;

b) Causing serious bodily or mental harm to members of the
group;

c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in
part;

d) Imposing measures intended to prevent births within the
group; or

e) Forcibly transferring children of the group to another group.*

7.  Collective Punishment: Collective punishment is a penalty
imposed upon persons or groups for acts that they have not
committed.”® Additional Protocol II, Article 4.2(b), contains an
express prohibition on collective punishment.

8. Torture and Degrading or Inhumane Treatment: Common Article
3(1) of the Geneva Conventions prohibits torture, mutilation, and
cruel or degrading treatment. Additional Protocol II, in Article 4.2(e),
adds a prohibition of corporal punishment. Torture is the intentional
infliction of severe pain or suffering, whether physical or mental, for
such purposes as punishment, obtaining information or a confession,
intimidation or coercion, or a reason based on any kind of
discrimination. A major form of torture is mutilation, which includes
permanent disfigurement, permanent disablement, and the removal of
any part of the body, unless justifiable on medical grounds or carried
out in the victim’s interest. Corporal punishment, defined as the
application of physical force that results in pain, is also excluded.
Degrading treatment would include, for instance, publicly parading
captured personnel in a manner subjecting them to ridicule and insult.

39 Genocide, art. III. See also ICTY, art. 4.2; ICTR, art. 2.2; ICC, art. 6.
40 Qee also GCIV, art. 33 in the context of international armed conflict.
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9. Medical or Scientific Experiments: Medical or scientific
experiments conducted on individuals in the power of another party to
the hostilities are forbidden unless they are justifiable on medical
grounds and based on free and informed consent. The Rule is
reflected in Additional Protocol I, Article 11, and Additional Protocol
IL, Article 5.2(e). It is today considered customary in nature.

10. Sexual Violence: Sexual violence is expressly prohibited in
Additional Protocol II, Article 4.2(e). Examples of sexual violence
include rape, sexual slavery, enforced prostitution, sterilisation,
indecent assault, and degrading treatment of similar nature.*' Sexual
violence can be committed against persons of either sex and
irrespective of age.

11. Ethnic Cleansing: Ethnic cleansing has come to the fore as a
major problem in recent conflicts, such as those in the Balkans during
the 1990s. It must be repudiated in all circumstances as a violation of
the principle of distinction (see Rule 1.2.2).

12. Kidnapping: The abduction of civilians, for whatever reason, is
forbidden. This is a particularly grave phenomenon against the
background of “disappeared persons” (see Rule 3.6 & 3.11).

13. Hostage-taking: Common Article 3 to the Geneva Conventions
and Article 4.2(c) of Additional Protocol II forbid taking hostages for
any purpose.

14. Enslavement: Article 4.2(f) of Additional Protocol II specifically
forbids enslavement in any form during non-international armed
conflict. Examples of enslavement include trafficking in persons,
particularly women and children, for sexual or any other unlawful
purposes.*

*1'See ICC, art. 8.2(e)(vi).
2 See ICC, art. 7.2(c).
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15. Forced Mass Movement of Civilians: Pursuant to Additional
Protocol II, Article 17, ordering the mass movement of civilians is
forbidden unless necessary for their safety or required by important
military reasons. If mass movement of civilians is ordered, care must
be taken to provide satisfactory conditions of shelter, hygiene, health,
safety, and nutrition. Additionally, the civilians involved may not be
forced t403 move outside the country for reasons connected with the
conflict.

Chapter 2: Conduct of Military Operations
2.1 Targeting

2.1.1 General rule

Attacks must be directed only against fighters or military
objectives.

This rule is based on the principle of distinction (see Rule 1.2.2), as it
applies to the direct targeting of persons and objects. Since the term
“attacks” (defined in Rule 1.1.6) means acts of violence, it is clear that
any military operation that does not entail violence (or violent
consequences, such as death, injury, destruction, or damage) is beyond
the scope of the prohibition. For instance, the prohibition would not
extend to a propaganda campaign directed against the civilian
population. On the other hand, a computer network attack causing
violent consequences would amount to an “attack”, notwithstanding
the fact that the means of attack are non-kinetic.

2.1.1.1 Attacking civilians and civilian objects
Attacking the civilian population as such, as well as individual

civilians, is forbidden. It is also forbidden to attack civilian
objects, unless they become military objectives. Certain

# See also ICC, art. 8.2(e)(viii).
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categories of individuals and objects are subject to special rules of
protection.

1. This prohibition is drawn directly from Article 13.2 of Additional
Protocol II and has been included in Article 8.2(e)(i) of the ICC
Statute. Both include an element of acting purposefully, the former by
forbidding making the civilian population or individual civilians the
“object of attack,” the latter through specific use of the word
“intentionally.” Thus, the prohibition in this rule is of direct attack;
the secondary effects of military operations on civilians or civilian
objects are subject to the principle of proportionality (see Rule
2.1.1.4).

2. The prohibition on attacking civilians or the civilian population is
found in numerous other sources. Common Article 3(1)(a) of the
Geneva Conventions requires humane treatment of those taking no
active part in hostilities and includes a prohibition on violence to life
and person. General Assembly Resolution 2444 affirmed “the
following principles for observance by all governmental and other
authorities responsible for action in armed conflict...(b) that it is
prohibited to launch attacks against the civilian population as such.”**
In Tadic, the Appeals Chamber of the ICTY stated that this was
“declaratory of the principles of customary international law regarding
the pr%tection of civilian populations ... in armed conflicts of any
kind.”

3. Neither Common Article 3, nor Additional Protocol II, contain any
express prohibition on attacking civilian objects; rather, the ICRC
Commentary to Additional Protocol II specifically mentions that
“civilian objects do not enjoy a general protection, but some are
protected because of their nature and function, in order to ensure that
the civilian population will be safeguarded.”*® However, the Tadic
decision suggested that the principle of distinction now applies to

* GA Res. 2444, supra note 15.
* Supra, note 14, para. 112.
# Commentary, supra note 2, para. 4759.
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civilian objects generally in non-international armed conflict.*’ This
Manual adopts the Tadic approach of extending protection to all
civilian objects. Of course, when a civilian object becomes a military
objective within the definition of Rule 1.1.4, it loses its protection.

4. Special rules of protection are found in Chapter 3 (Treatment of
Persons) and Chapter 4 (Treatment of Objects and Places).

2.1.1.2 Loss of civilian protection

Civilians lose their protection from attack if they take an active
(direct) part in hostilities.

See commentary on Rule 1.1.2 regarding active (direct) participation
in hostilities.

2.1.1.3 Indiscriminate attacks

Indiscriminate attacks are forbidden. Indiscriminate attacks are
those that are not specifically directed against fighters or military
objectives.

1. Indiscriminate attacks are those that “are of a nature to strike
military objectives and civilians or civilian objects without
distinction.” It is expressly set forth in instruments dealing with
international armed conflict, in particular Articles 51.4 and 51.5 of
Additional Protocol I, but, in that it lies at the core of the principle of
distinction (see Rule 1.2.2), it is clearly equally applicable to non-
international armed conflict.

2. Indiscriminate attacks may result from either an indiscriminate
means or method of combat. The topic of indiscriminate means of
combat is dealt with separately in Rule 2.2.1.1. Indiscriminate
methods of combat employ a “means” that in itself is capable of
discrimination.

4 Supra note 14, paras. 119 & 127.
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3. There are two types of indiscriminate methods of combat. The first
is the carrying out of attacks where no attempt is made to identify
specific military objectives. The classic modern example is the Iraqi
use of SCUD missiles against Israel during the 1991 Gulf War.
Although their guidance systems were unsophisticated, they were
capable of being used discriminately against military objectives, for
instance troop concentrations in desert areas. However, in this case,
they were fired blindly into Israeli population centres with no attempt
to identify and target specific military targets therein.

4. The second method is an attack that treats a number of clearly
separate and distinct military objectives collocated with civilians or
civilian objects as a single entity, such as carpet-bombing an entire
urban area containing dispersed legitimate targets. This prohibition
only applies where it is militarily feasible to conduct separate attacks
on each of the objectives. If it is not, then the issue is proportionality,
not discrimination.

5. The appellate chamber in Tadic found this prohibition to be a
customary rule of international law applicable to non-international
armed conflict. However, it noted that the extension of rules
applicable in international armed conflict “has not taken place in the
form of a full and mechanical transplant of those rules to internal
conflicts; rather, the general essence of those rules, and not the
detailed regulation they may contain, has become applicable to
internal conflicts.”® Therefore, one should be cautious whenever
applying provisions — or interpretations thereof — intended for
application in international armed conflict to situations of non-
international armed conflict (see paragraph 7 of the commentary
accompanying Rule 1.2.3).

* Supra note 14., paras. 126-27.
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2.1.1.4 Proportionality

An attack is forbidden if it may be expected to cause incidental
loss to civilian life, injury to civilians, damage to civilian objects,
or a combination thereof, which would be excessive in relation to
the concrete and direct military advantage anticipated. It is
recognised that incidental injury to civilians and collateral
damage to civilian objects may occur as a result of a lawful attack
against fighters or military objectives.

1. The rule of proportionality derives from the general principle of
distinction (see Rule 1.2.2). The principle was first codified in
Additional Protocol I, Articles 51 and 57. In the context of non-
international armed conflict, it appears in a number of instruments.
The Conventional Weapons Convention cites proportionality in
relation to the indiscriminate placement of weapons in both the
original 1980 Protocol II on the Use of Mines, Booby Traps and Other
Devices [Article 3.3(¢)] and in the 1996 Amended Protocol II on the
same subjects [Article 3.8(c)]. By these documents, a placement that
causes excessive incidental injury or collateral damage is forbidden.
Along the same lines, Article 7(c) of the 1999 Second Hague Protocol
for the Protection of Cultural Property in the Event of Armed Conflict
forbids attacks that may cause incidental damage to cultural property
protected under the Convention that would be “excessive in relation to
the concrete and direct military advantage anticipated.”

2. Although the Amended Protocol on Mines applied to non-
international armed conflict from the beginning,” the original
Protocol did not, and was only extended to non-international armed
conflict in 2001 as a result of the amendment to Article 1 of the basic
Convention.

3. The relative absence of express mention of proportionality in
instruments governing non-international armed conflict should not be
construed as meaning that it is inapplicable in such conflict. On the

YArt. 1.2 & 1.3.
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contrary, the ICRC Commentary to Additional Protocol II labelled it
as one of “the general principles relating to the protection of the
civilian population which apply irrespective of whether the conflict is
an international or internal one.”’

4. Thus, it is not enough that an attack is carried out against fighters
or military objectives. All attacks must also be conducted bearing in
mind the principle of proportionality, i.e., the collateral damage to
civilian objects and incidental injury to civilians must not be excessive
in relation to the “concrete and direct military advantage anticipated.”
As a result, targeting is a delicate and important task. It must be
realized that decisions are based on reasonable expectations rather
than results. In other words, honest mistakes often occur on the
battlefield due to the “fog of war” or when it turns out that reality does
not match expectations.

5. Proportionality is not an exact science and it is impossible to draw
in advance hard and fast rules as to what outcome is proportionate to
military advantage. The key word is “excessive”. It is essential not to
produce a result where there is no proportionality at all between the
ends sought and the expected harm to civilians and civilian objects.
The guiding principle in a proportionality assessment is
reasonableness. “Excessive” indicates unreasonable conduct in light
of the circumstances prevailing at the time.

6. Certain terms found in the proportionality rule require explanation.
The “may be expected” wording raises the issue of the requisite
knowledge of those who plan and carry out the attack. The test is
objective in nature. In other words, if the attacker knew or should
have known that the civilian damage or injury caused would be
excessive relative to the anticipated military advantage, the rule will
have been violated.

7. The second phrase requiring clarification is “concrete and direct
military advantage.” It requires a rather broad interpretation. It is

3 Commentary, supra note 2, para. 4772.
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generally accepted as a matter of customary international law that “the
military advantage anticipated from an attack is intended to refer to
the advantage anticipated from the attack considered as a whole and
not only from isolated or particular parts of the attack.”' This point
was emphasized in the ICC Statute through reference to the “overall
military advantage.”*

8. The term “military advantage” is often narrowly defined, but an
overly restrictive interpretation is untenable under customary
international law. There is no reason at all to construe military
advantage as if it were confined to issues such as “ground gained” or
“annihilating or weakening the enemy armed forces.”  Military
advantage includes a broad range of issues extending from “force
protection” to diverting the attention of the enemy from an intended
site of invasion. In any event, restrictive references to controlling
ground and weakening the enemy armed forces, if taken literally, are
unsuited for application by analogy to non-international armed
conflicts. In many such conflicts, there will be no ground to be gained
or enemy “armed forces.” This is particularly so in conflicts that do
not meet the threshold requirements of Additional Protocol II, but may
nevertheless constitute an armed conflict within the definition of
Common Article 3.

9. Despite the unique character of non-international armed conflicts,
it is clear that the advantage against which incidental injury and
collateral damage are assessed must be military in nature. The rule of
proportionality should guide the resolution of issues such as “dual-
use” objects, such as a national electrical grid. Military advantage
accruing from attack on such a grid must be weighed against effects
causing injury or death to civilians or damage or destruction to
civilian objects. An example would be deprivation of electricity to
public hospitals possessing insufficient backup generators. The fact
that collateral damage and incidental injury are extensive does not

1 UK Statement, supra note 5.
52 Art. 8.2(b)(iv)
3 Commentary, supra note 2, para. 2218.
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necessarily mean that they are excessive.”® At the same time, one
must bear in mind that the long-term effects on the civilian population
may be substantial. The crux of the issue is whether these long-term
(reverberating) effects are foreseeable in light of the information
reasonably available to the attacker at the time.® It would be
unreasonable to expect those who plan or execute attacks to take into
account all possible future consequences, however remote. This can
only be decided on a case-by-case basis taking into account all the
surrounding circumstances.

2.1.2 Precautions in planning and carrying out attacks

a) All feasible precautions must be taken by all parties to
minimise both injuries to civilians and damage to civilian
objects.

b) When a reasonable choice between methods or means used
in an attack exists for obtaining a similar military
advantage, the methods or means expected to minimise the
danger to civilians and civilian objects must be selected.

c) An attack must be cancelled or suspended if it becomes
apparent that the target is not a fighter or military
objective or is subject to special protection, or if the
expected injury to civilians and/or the expected damage to
civilian objects would be excessive in relation to the
concrete and direct military advantage anticipated.

d) When a reasonable choice is available between several
military objectives for obtaining a similar military
advantage, the objective expected to minimise the danger
to civilians and civilian objects must be selected.

* In the view of the drafters, the ICRC statement apparently to the contrary in its
Commentary is incorrect id. para. 1980
% See, e.g., UK Statement, supra note 5.

25

1014



I'T-04-82-A

1. Neither Common Article 3 nor Additional Protocol II set forth any
requirements for precautions in planning and carrying out attacks.
However, such precautions are implicit in the general tenet, outlined
in Article 13.1 of Additional Protocol II, that “the civilian population
and individual civilians shall enjoy general protection against the
dangers arising from military operations.” This tenet was already
recognized by customary international law at the time the Additional
Protocols were drafted.

2. In the Tadic judgement, the ICTY’s appellate chamber cited with
approval UN General Assembly Resolution 2675°s admonishment that
“in the conduct of military operations, every effort should be made to
spare civilian populations from the ravages of war and all necessary
precautions should be taken to avoid injury, loss or damage to civilian
populations” and stated that it was “declaratory of the principles of
customary international law...in armed conflicts of any kind.”’

3. The text of this Rule is largely based on Article 57 of Additional
Protocol 1. A provision requiring all feasible precautions to be taken to
protect civilians can also be found in Article 3.10 of Amended
Protocol II to the Conventional Weapons Convention, which in itself
repeats a provision contained in Article 3.4 of its original Protocol II.
In addition, a similar provision can be found in relation to cultural
property in Article 7(b) of the Second Protocol to the Hague Cultural
Property Convention. That this is a standard acceptable in the context
of non-international armed conflict is apparent from the fact that both
instruments apply to such conflicts.

4. “Feasible precautions” are defined as “those precautions which are
practicable or practically possible taking into account all
circumstances ruling at the time, including humanitarian and military

> Commentary, supra note 2, para. 4761.

7 Tadic, supra note 14, paras. 111-112, citing UN GA Res. 2675 (XXV), Basic
Principles for the Protection of Civilian Populations in Armed Conflicts, Dec. 9,
1970, reprinted in Schindler, supra note 15, at 353. The resolution was adopted with
a vote of 109-0, with 18 abstentions/absences.
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considerations.”® Among the most evident of feasible precautions is
the review of intelligence and other forms of information concerning
the target and surrounding area Assessment of information should be
based on all sources that are reasonably available at the relevant time.

5. When there is a choice of methods and means for conducting an
attack, those that minimise civilian danger must be selected. For
instance, a munitions factory may be attacked at night if its workers
are not present. Similarly, a computer network attack against a
communications facility may offer a reasonable alternative to a kinetic
attack against the same facility with less risk to civilians and civilian
objects. Or, when striking military objectives in an urban area, the use
of precision munitions rather than unguided weapons may need to be
considered. Comparable factors arise in Article 3.10 of Amended
Protocol II to the Conventional Weapons Convention, which, when
considering the protection of civilians from weapons to which the
article applies, refers to “the availability and feasibility of using
alternatives.”

6. Article 57 of Additional Protocol I does not contain an explicit
reference to the reasonableness of choices facing the attacker.
However, such a condition is implicit in the term ‘“feasible”
(practicable or practically possible), which appears twice in Article
57.2. Additionally, a requirement of “reasonable precautions” is
contained in Article 57.4 in the context of military operations at sea or
in the air.

7. Rule 2.1.2c has been drawn from Article 57.2(b) of Additional
Protocol I and, with regard to cultural property, Article 7(d)(ii) of the
Second Hague Protocol. These requirements apply primarily to those
executing or controlling attacks. For example, the receipt of new
target intelligence may reveal that the intended target is in fact not (or
no longer) a military objective; initial intelligence might have been
faulty or the military activities that previously occurred at the targeted
facility may have ceased. The attacker may even come to realize that

8 CCW API, art. 3.10.
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the target is an object that enjoys special protection under the law.
Perhaps most commonly, an attacker may become aware of the
presence of unexpected civilians in or near the target that would alter
the proportionality calculation.

8. The requirement to select that military objective which best
minimises danger to civilians and civilian objects whenever a similar
military advantage will result from attack on those targets is drawn
from Article 57.3 of Additional Protocol I. As an example, it may be
possible to achieve the same military advantage by destroying railway
bridges away from populated areas rather than attacking railway
stations within such areas. Indeed, in the context of modern combat,
rather than attacking the bridges, it may be possible to mount
computer network attacks that disrupt elements of the railway control
system without unduly affecting use by the civilian population.

9. Again, there is no requirement to select an objective if doing so
would be militarily “unreasonable”. As an example, one of the
possible objectives may be so much more heavily defended than the
others, that it would be unreasonable to select it as the target. Risk to
the attacker is a relevant factor. Munitions availability is another.
Aside from the fact that certain systems may be unavailable, the
attacker will need to take into account future requirements and
replenishment. For instance, when the number of precision-guided
munitions is limited, it would be imprudent for the attacker to expend
them early in the conflict without considering possible future needs
and capabilities.

2.2 Means of Combat

2.2.1 General principles

Weapons and the use thereof must comply with the principles of
distinction and unnecessary suffering.
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1. No weapons may be used in breach of either the principle of
distinction (see Rule 1.2.2) or that of unnecessary suffering (see Rule
1.2.3). Although, in principle, any weapon that by nature fails to
comply with these principles is prohibited in itself, consensus over the
legality of a weapon on the basis of nature is often difficult to achieve
(absent an applicable treaty provision). Examples include depleted
uranium weapons and cluster munitions. Given the difficulty of
achieving consensus over the nature of weapons, it is with regard to
the “use” prohibition that the two principles set forth in this Rule will
most effectively come into play.

2. Even if the use of a weapon is lawful in principle, such use may be
expressly limited in circumstances where civilians or civilian objects
are particularly likely to be affected. For instance, the use of
incendiary weapons may be curtailed against military objectives in
residential areas (see Rule 2.2.3.3).

2.2.1.1 Indiscriminate weapons

Weapons that are indiscriminate by nature are forbidden. An
indiscriminate weapon is one incapable of being specifically
directed against fighters or military objectives or which has
effects on civilians and civilian objects that are uncontrollable.

1. This Rule deals with weapons that are by their very nature
incapable of discriminate use. Its formulation is based on Article
51.4(b) & (c¢) of Additional Protocol 1.

2. In its Nuclear Weapons Advisory Opinion, the International Court
of Justice pointed out that “humanitarian law, at a very early stage,
prohibited certain types of weapons...because of their indiscriminate
effect on combatants and civilians.”’  Although this statement
primarily referred to international armed conflict, as noted above in
the commentary on Rule 1.2.3, the ICTY Appeals Chamber opined in
Tadic that weapons restrictions applicable in international armed

% Supra note 13 , para. 78.
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conflict apply equally, as a general principle, in non-international
armed conflict.®” As will be discussed below, this general principle is
subject to certain exceptions. That said, it is clear that Rule 2.2.1.1
reflects customary international law applicable in non-international
armed conflicts.

2. Examples of indiscriminate weapons, the effects of which cannot
be limited, include biological weapons, free-floating naval mines, and
computer viruses coded so as to spread randomly through networks
that include civilian systems. Biological weapons have been
prohibited in treaty law, specifically the 1925 Gas Protocol and the
1972 Biological Weapons Convention. Free-floating naval mines
were prohibited in the 1907 Hague Convention VIII.

2.2.1.2 Indiscriminate use of weapons
Using weapons indiscriminately is forbidden.

1. This Rule draws on Additional Protocol I, Article 51.4(a), as well
as the principle of distinction (see Rule 1.2.2). It is unquestionably
customary in nature.

2. The classic example of weapons that were indiscriminately used
was that of the V-1 and V-2 rockets launched against large
metropolitan areas near the end of the Second World War. Their
guidance systems were so rudimentary that the rocket could not be
effectively aimed at any specific military objective within the targeted
area. Thus, they were as likely (indeed, more so) to strike civilians
and civilian objects as military objectives. Even in more modern
armed conflicts, similar problems arise, the best example being that of
the SCUD missiles launched by Iraq in 1991 (see commentary
accompanying Rule 2.1.1.3).

5 Tadic, supra note 14, paras. 119 & 127.
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2.2.1.3 Unnecessary suffering

Using weapons of a nature to cause unnecessary suffering or
superfluous injury to fighters is forbidden.

1. The prohibition on the use of weapons which are of a nature to
cause unnecessary suffering or superfluous injury to fighters is also
included in Rule 1.2.3, which deals with both methods and means of
combat (see accompanying commentary).

2. During an armed conflict, fighters constitute legitimate targets;
they can be injured and even killed. However, it has been considered
ever since the St. Petersburg Declaration of 1868 that there is no
reason to cause fighters suffering that is unnecessary or injury that is
superfluous. Thus, it would not be permitted to add an element of
additional pain to the wounding process. Typically, this is an issue of
weapon design or it involves the altering of a fielded weapon or
ammunition purely to exacerbate suffering (for example, through
inflammation of the wound by smearing an irritant on the bullet before
firing).

2.2.2 Prohibited weapons

Using the following weapons is absolutely forbidden:

a) Poison and poisoned weapons;

b) Biological and bacteriological weapons;

c) Gas, and other chemical weapons, including riot control
agents when such agents are used as a method of warfare;

d) Exploding anti-personnel bullets;

e) Weapons that mainly injure by fragments which escape
detection by x-rays; and

f) Laser weapons designed to cause permanent blindness.

1. Poison or Poisoned Weapons: The ban on use of poison and

poisoned weapons is among the oldest in the law of armed conflict,
stretching back to ancient times. In light of its codification in Article
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23(a) of the Hague Regulations, the prohibition has unquestionably
achieved customary international law status in international armed
conflict. In Tadic, the ICTY Appeals Chamber generally extended the
weaponry provisions of international armed conflict to non-
international armed conflict.’’ Certain types of poisons may also fall
within the prohibitions imposed in relation to biological,
bacteriological, and chemical weapons (see below).

2. Biological and Bacteriological Weapons: The 1925 Gas Protocol
prohibited the use “of bacteriological methods of warfare.” Although
the prohibition only applied “in war,” which at the time would have
been interpreted as a reference to international armed conflict, the
question of such weapons was revisited in the 1972 Biological
Weapons Convention. Essentially an arms control document, it
requires each State Party to undertake “never in any circumstances to
develop, produce, stockpile of otherwise acquire or retain: 1)
microbial or other biological agents, or toxins whatever their origin or
method of production, of types and of quantities that have no
justification for prophylactic, protective or other peaceful purposes; 2)
weapons, equipment or means of delivery designed to use such agents
or toxins for hostile purposes or in armed conflict.”®* The “in any
circumstances” language confirms its applicability to both
international and non-international armed conflict. It will be noted
that the Convention does not refer to “use.” However, it is understood
that use is impossible without acquiring or retaining the weapon in the
first place. There is no question that the use of biological and
bacteriological weapons is prohibited by contemporary international
law in both international and non-international armed conflicts.

3. Gas or Other Chemical Weapons: The 1925 Gas Protocol
prohibited “the use in war of asphyxiating, poisonous or other gases,
and of all analogous liquids, materials or devices.” Article 1.1 of the
1993 Chemical Weapons Convention obligates each State Party
“never under any circumstances: a) to develop, produce, otherwise

%! Tadic, supra note 14, paras. 119 & 127.
2 Art. 1.
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acquire, stockpile or retain chemical weapons, or transfer, directly or
indirectly, chemical weapons to anyone; b) to use chemical weapons;
c) to engage in any military preparations to use chemical weapons; d)
to assist, encourage, or induce, in any way, anyone to engage in any
activity prohibited” by the Convention. The Convention also contains
provisions requiring the destruction of chemical weapons and
chemical weapons production facilities.”> As noted with reference to
biological and bacteriological weapons, the “under any
circumstances” verbiage demonstrates the Chemical Weapons
Convention’s applicability in non-international armed conflict.

4. In Tadic, the Appeals Chamber, when dealing with the extension to
non-international armed conflicts of the prohibition of means of
warfare proscribed in international armed conflicts, specifically took
as an example the use of chemical weapons. The Chamber referred to
statements by the European Community “condemning any use of
these weapons” and stated that there had “emerged a general
consensus in the international community on the principle that the use
of those weapons is also prohibited in internal armed conflict.”®*
There is, thus, no question that the use of chemical weapons is
prohibited by international law in both international and non-
international armed conflicts.

5. The only two issues that deserve serious examination relate to the
use of non-lethal chemical weapons against human beings and the use
of herbicides. As to the former, Article 1.5 of the Chemical Weapons
Convention proscribes the use of “riot control agents as a method of
warfare.” They are defined as chemicals, not otherwise identified as
toxic or precursor chemicals, “which can produce rapidly in humans
sensory irritation or disabling physical effects which disappear within
a short time following termination of exposure.”® The term “method
of warfare” is not, unfortunately, defined by the Convention. The

% Art. 1.2-4.
5 Supra note 14, paras. 120 & 124.
5 Art. IL7.
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United States has taken the position that certain defensive uses are not
methods of warfare.*

6. Since a non-international armed conflict may consist in part of riot
situations, it is important to bear in mind that the use of riot control
agents to control a riot is perfectly permissible. Admittedly, it is not
always easy to determine when a riot has ended and “above the
threshold” fighting has started (see discussion of the threshold issue in
the commentary accompanying Rule 1.1).

7. As far as herbicides are concerned, the Chemical Weapons
Convention refers to them only in its preamble and there is no
operative clause prohibition. This is due to a “package deal” with the
United States, which had used herbicides extensively during the war
in Viet Nam. However, the United States has in the meantime
renounced the right to use herbicides, except “for control of vegetation
within US bases and installations or around their immediate defensive
perimeters.”®’ Given this a background, it is a fair conclusion that the
prohibition of herbicides currently constitutes customary international
law in both international and non-international armed conflicts,
subject to the rather limited American reservation.

8. Exploding anti-personnel bullets: Since the 1968 St. Petersburg
Declaration, it has been widely accepted that exploding projectiles
must not be used against personnel. The prohibition is equally
applicable in international and non-international armed conflicts. It
does not affect the use of artillery shells, except that, under the St.
Petersburg Declaration, the minimum permissible weight of such
shells is set at 400 grammes when directed at personnel. In this
regard, it must be understood that, with developments in technology
since 1868, it is the principle, rather than the exact weight in
grammes, that determines what projectiles are allowed to be used.
Under the 1923 Hague Rules of Aerial Warfare, the “use of explosive

5 Executive Order 11, 850 (1975).
7 1d.
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projectiles by or against aircraft is not prohibited.”®® Although the
Hague Rules were never adopted in a legally binding form, they
undoubtedly reflect customary international law in this respect.

9. Weapons that inflict injury primarily by fragments which escape
detection by x-rays: Pursuant to Protocol I to the Conventional
Weapons Convention, it is prohibited to use any weapon “the primary
effect of which is to injure by fragments which in the human body
escape detection by X-rays.” As noted above, the Convention and its
Protocols were extended to non-international armed conflict in 2001.
The prohibition is generally accepted in both international and non-
international armed conflict.

10. Laser weapons designed to cause permanent blindness: Pursuant
to Article I of Protocol IV to the Conventional Weapons Convention,
adopted in 1995, it is prohibited to employ laser weapons specifically
designed as a “combat function” to cause permanent blindness to the
naked eye (or to an eye with corrective eyesight devices). Once more,
this Protocol has been extended to non-international armed conflicts
and is generally accepted.

11. The text of present Rule conspicuously leaves out two types of
weapons, expanding bullets and nuclear weapons.

12. Expanding bullets are defined as “bullets that expand or flatten
easily in the human body, such as bullets with a hard envelope which
does not entirely cover the core or is pieced with incisions.” The use
of such bullets has been prohibited in international armed conflicts
since the 1899 Hague Declaration IV.3. While there is no doubt that
the prohibition represents customary international law in international
armed conflicts, recent State practice indicates that hollow-point and
similar bullets are widely used against terrorists, hostage-takers, etc.,
because of the need to stop them instantaneously and minimize the
risk of their exploding themselves or otherwise harming their victims.
In light of such State practice, it is doubtful whether this age-old

% Art. 18.
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prohibition can be regarded as applicable in non-international armed
conflicts.

13. Ever since Hiroshima, international lawyers and laymen alike
have hotly debated the legality of using nuclear weapons. In the
Nuclear Weapons Advisory Opinion, the International Court of
Justice, by the barest majority (7-7, the President casting the deciding
vote) ruled “there is in neither customary nor conventional
international law any comprehensive and universal prohibition of the
threat or use of nuclear weapons as such.”® The Court went on to say
“a threat or use of nuclear weapons should also be compatible with the
requirements of the international law applicable in armed conflict,
particularly those of the principles and rules of international
humanitarian law, as well as with specific obligations under treaties
and other obligations which expressly deal with nuclear weapons; it
follows from the above mentioned requirements that the threat or use
of nuclear weapons would generally be contrary to the rules of
international law applicable in armed conflict, and in particular the
principles and rules of humanitarian law.””® Of particular relevance in
this regard is the principle of distinction (see Rule 1.2.2). It must also
be noted that large sections of the globe are today nuclear-free by
treaty

14. Notwithstanding these observations, since nuclear weapons are
not prohibited by nature, there are still certain circumstances in which
the legality of their use cannot be excluded. For instance, the release
of a tactical “clean” bomb against a military formation in the middle
of the desert would not necessarily be in breach of the law of armed
conflict.

15. Although no nuclear weapons have yet been used in a non-
international armed conflict, it is regrettably not implausible that they
may come into use, in which case the above considerations (all based
on international armed conflicts) may become applicable.

% Supra note 13, para. 105.
" d.
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2.2.3 Restrictions on the use of specific weapons

2.2.3.1 Booby traps

It is forbidden to use booby-traps in connection with objects
entitled to special protection or with certain other objects likely to
attract civilians. It is also prohibited to use booby traps in any
city, town, village, or other area containing a concentration of
civilians in which combat between ground forces is not taking
place or does not appear imminent, unless they are placed on or in
the close vicinity of a military objective or measures are taken to
protect civilians from their effects.

1. Booby-traps are devices designed or adapted to kill or injure which
function unexpectedly when a person disturbs or approaches an
apparently harmless object or performs an apparently safe act. This
section addresses booby traps that are activated when disturbed or
approached, by lapse of time, or manually by remote control.

2. The definition and commentary, as well as the Rule, derive from
Article 7 of Amended Protocol II to the Conventional Weapons
Convention, which applies in both international and non-international
armed conflict.

3. It is forbidden in all circumstances to use booby traps in
connection with:

a) Internationally recognized protective emblems, signs or
signals;

b) Sick, wounded or dead persons;

c) Burial or cremation sites or graves;

d) Medical facilities, equipment, supplies or transportation;

e) Children’s toys or other portable objects or products specially
designed for the feeding, health, hygiene, clothing or education
of children;

f) Food or drink;
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g) Kitchen utensils or appliances, except in military
establishments, locations or supply depots;

h) Religious objects;

1) Historic monuments, works of art or places of worship;

J) Animals, either dead or alive; or

k) Apparently harmless portable objects that are specifically
designed and constructed to explode.

2.2.3.2 Land mines

All feasible precautions must be taken to protect civilians from
the effects of land mines, especially anti-personnel land mines.

1. Precautions include such activities as fencing, signs, warnings, and
monitoring. Information regarding the delivery of remotely delivered
mines must be recorded and, when feasible, their location should be
marked on the ground. Additionally, a record must be kept of the
location of all mines. Those who control territory must clear, remove,
destroy or safely maintain all minefields, mined areas, and mines in
that territory as soon as possible after hostilities have ceased.

As far as anti-personnel land mines are concerned, their use is
completely prohibited by the 1997 Ottawa Treaty, to which many
countries are contracting Parties. But even as regards non-contracting
Parties, certain safeguards protecting civilians apply. These include
the following:

a) Anti-personnel land mines must be detectable by standard
mine detection equipment;

b) Anti-personnel land mines must be equipped with self-destruct
devices and backup self-deactivation features unless used in
controlled, marked, and monitored minefields;

c) Remotely delivered anti-personnel land mines must always be
equipped with self-destruct devices and backup self-
deactivation features; and

d) Advance warning of the delivery of remotely delivered anti-
personnel land mines must be given, whenever possible, if the
land mines will affect civilians.
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3. Remotely delivered anti-vehicle land mines must, whenever
possible, be equipped with self-destruct devices and backup self-
deactivation features. Advance warning of their delivery must be
given, whenever possible, if they will affect civilians.

4. These specified precautions derive from Protocol II and Amended
Protocol II to the Conventional Weapons Convention, both of which
apply in non-international armed conflict.

2.2.3.3 Incendiary weapons

In the use of incendiary weapons, particular care must be taken to
avoid, and in any event to minimise, incidental loss of civilian life,
injury to civilians, and damage to civilian objects.

1. This Rule derives primarily from Protocol III to the Conventional
Weapons Convention, which applies in both international and non-
international armed conflict. For States Parties thereto, there is an
absolute prohibition on the use of air-delivered incendiary weapons
within a concentration of civilians. Incendiaries other than air-
delivered weapons may be used against a military objective only if the
military objective is clearly separated from any concentration of
civilians and all possible precautions are taken both to limit the
incendiary effects on the military objective and minimize injury to
civilians and damage to civilian objects. Incendiary weapons may
only be used against forests, or other kinds of plant cover, that are
used to cover, conceal or camouflage fighters or military objectives.
This restriction does not apply where such forests or plant cover are
themselves military objectives.

2. As regards non-contracting parties, the use of incendiary weapons
is subject to the principles of distinction (see Rule 1.2.2) and the rule
of proportionality (see Rule 2.1.1.4), which regulate the use of all
weapons.
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2.3 Methods of combat

2.3.1 No quarter

It is forbidden to order that there shall be no survivors, to
threaten an adversary therewith, or to conduct hostilities on this
basis.

This Rule mirrors the language of Additional Protocol I, Article 40. It
is applicable to non-international armed conflict as customary
international law.”' Additional Protocol II includes an abbreviated
form of the Rule as Article 4.1.7

2.3.2 Surrender

Killing or wounding fighters who have effectively indicated their
wish to surrender or are defenceless is forbidden. Fighters lose
this protection if they subsequently engage in any hostile action.

1. This Rule is drawn from the 1899 and 1907 Hague Regulations,
Article 23(c); Common Article 3 of the Geneva Conventions;
Additional Protocol I, Article 41; and Additional Protocol II, Article
4. It unquestionably reflects customary international law applicable in
both international and non-international armed conflict.

2. The desire to surrender may be communicated by any means likely
to be understood, such as laying down weapons and raising arms
above one’s head or displaying a white flag.

3. Non-international armed conflicts are radically different from
international armed conflicts where it comes to post-surrender
treatment of enemy fighters. One of the hallmarks of international
armed conflict is that lawful combatants who are hors de combat are

' See also ICC, art. 8(e)(x).
72 “It is prohibited to order that there shall be no survivors.”
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entitled to prisoner of war status. This is not the rule in non-
international armed conflicts and, as a result, captured personnel of
armed groups may be put on trial for treason or other crimes, and
heavily punished. It should be understood, however, that trial and
punishment must be based on due process of law. It is strictly
prohibited to summarily execute captured personnel.

2.3.3 Flag of truce

Attacking fighters who are displaying a white flag is forbidden,
provided those displaying it have ceased all hostile action.

1. This Rule is drawn from the 1899 and 1907 Hague Regulations,
Article 32. In light of extensive State practice, it unquestionably
reflects customary international law applicable in both international
and non-international armed conflict. The Rule has been limited to
fighters because civilians enjoy protected status at all times unless
they take an active (direct) part in hostilities.

2. The white flag can be used in armed conflict for two purposes.
One is as a flag of truce indicating a desire to negotiate, the other as a
flag of surrender (see commentary accompanying Rule 2.3.2). The use
of a white flag to indicate a desire to negotiate does not necessarily
imply a desire to surrender. For instance, negotiations may be held
with a view to effecting a local cease-fire during which the wounded
and dead can be carried off the field. Whether the purpose is to
negotiate or surrender, it is never allowed to open fire on those
hoisting the white flag, unless they engage in hostile action.

2.3.4 Improper use of protected distinctive emblems or neutral
military emblems, insignia, flags or uniforms

It is prohibited to make improper use of protected distinctive
emblems or neutral military emblems, insignia, flags, or uniforms,
including those of the United Nations.
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1. This Rule is drawn from a number of sources, some of long-
standing. They include 1899 and 1907 Hague Regulations, Article
23(f); 1949 Geneva Convention I, Articles 44 and 53; Additional
Protocol I, Articles 38 and 39; and Additional Protocol II, Article 12.
It is well accepted as reflecting customary international law applicable
in both international and non-international armed conflict.

2. It is disallowed to use distinctive protective emblems such as the
Red Cross or the Red Crescent for other than their specified purpose.
The protection due to these distinctive emblems would be completely
undermined if fighters were permitted to employ them in order to
deceive the enemy.

3. Similarly, fighters cannot feign the status of neutral military
personnel (including United Nations forces) with a view to deceiving
the other side. These prohibitions are absolute.

4. Protective emblems are displayed in Annex L.

2.3.5 Improper use of enemy military emblems, insignia, flags
or uniforms

It is prohibited to make use of enemy military emblems, insignia,
flags, or uniforms during combat.

1. This Rule is drawn from the 1899 and 1907 Hague Regulations,
Article 23(f), and Additional Protocol I, Article 39. It is generally
accepted as customary international law applicable in non-
international armed conflict.

2. Fighters are prohibited from feigning the status of enemy military
personnel during combat. Additional Protocol I, Article 39.2, limits
the prohibition to a period during which the individual concerned is
“engaging in attacks or in order to shield, favour, protect, or impede
military operations.” The limitation on use for the purpose of
shielding, favouring, protecting, or impeding is not universally
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accepted and does not constitute customary international law
applicable in armed conflict. Similarly, there is no consensus
regarding the extent of time during which it is unlawful to wear
enemy uniforms or otherwise feign enemy status. The main issue is
whether such deception can be used in approach to or withdrawal
from a military engagement. There is no doubt that an escaping
detainee who is not engaging in combat may don an enemy uniform to
effect his or her escape.

2.3.6 Perfidy

Displaying the white flag falsely, or pretending to surrender, be
wounded, or otherwise have a protected status is forbidden if the
intent in doing so is to kill or wound an adversary.

1. Article 37.1 of Additional Protocol I defines perfidy as “acts
inviting the confidence of an adversary to lead him to believe that he
is entitled to, or is obliged to accord, protection under the rules of
international law applicable in armed conflict, with intent to betray
that confidence.”” Examples include falsely using the white flag and
feigning incapacitation by wounds or sickness.

2. According to the article, it is prohibited “to kill, injure, or capture
an adversary by resort to perfidy.” The reference to capture does not
appear in the original 1899 and 1907 Hague Regulations, Article
23(b), prohibition and is not binding on non-contracting Parties to
Additional Protocol I.

3. Article 8.2(e)(ix) of the Statute of the International Criminal Court
applies the prohibition to non-international armed conflict, limiting it
to killing and wounding. The prohibition in that form is well accepted
as customary international law with regard to both international and
non-international armed conflict.

3 See also ICC, art. 8.2(e)(ix).
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4. Perfidy is to be distinguished from ruses, which are permissible.
Ruses are acts which are intended to mislead an adversary or to induce
him to act recklessly, but do not violate any rule of humanitarian law.
Examples include the use of camouflage, decoys, mock operations and
misinformation.”

2.3.7 Location of military objectives

Whenever feasible, military objectives must not be located within
or near densely populated areas.

1. This Rule is drawn from Additional Protocol I, Article 58, and the
principle of distinction (see Rule 1.2.2).

2. As a matter of “passive precautions,” a party to the conflict should
take those measures within its power to keep military objectives away
from densely populated areas. It must be understood, however, that
this rule is not always easy to implement, particularly in the case of
non-international armed conflicts. For example, ministries of defence
are often located in the centre of capital cities.

2.3.8 Human shields

The use of civilians (as well as captured enemy personnel) to
shield a military objective or operation is forbidden. It is also
forbidden to use them to obstruct an adversary’s operations.

1. This Rule is drawn from Additional Protocol I, Article 51.7, and is
undoubtedly reflective of customary international law in both
international and non-international armed conflict.

2. Should civilians voluntarily elect to shield a military objective or
obstruct military operations, they would in almost all circumstances
be taking an active (direct) part in hostilities, and, for the purposes of
this Manual, could be treated as fighters.

" GPI, art. 37.2.
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2.3.9 Terrorising civilians

Acts or threats of violence intended primarily to spread terror
among civilians are forbidden, even if this is done for military
purposes.

1. This Rule is drawn from Additional Protocol II, Article 13.2, and is
accepted as reflective of customary international law applicable in a
non-international armed conflict. In addition, Article 4.2(d) of the
Protocol prohibits acts of terrorism “at any time and in any place
whatsoever” against “persons who do not take a direct part or have
ceased to take a direct part in hostilities.”

2. The prohibition applies to all fighters, both armed groups and the
government’s armed forces. Any justification of such acts on the
grounds that terrorising the civilian population may shorten the
duration of the conflict must be rejected, irrespective of the extent to
which it may be factually accurate in a given situation.

2.3.10 Starvation of civilians

Deliberate starvation of civilians as a method of warfare is
forbidden.

1. This Rule is based on Additional Protocol I, Article 54, and
Additional Protocol II, Article 14. It unquestionably applies in both
international and non-international armed conflict.

2. The prohibition obviously applies to foodstuffs, drinking water,
and the means of production thereof (such as agricultural areas, crops,
irrigation works, livestock, and drinking water installations). By
extension, all objects indispensable to the survival of civilians should
be protected, especially medications. The protection means that the
enemy is not permitted to attack, destroy, remove, or render useless
the aforementioned items.

45

994



I'T-04-82-A

3. The limitation applies only to the intentional starvation of civilians.
It must be borne in mind that, in wartime, provisions are likely to be
scarce and that the civilian population will suffer accordingly. Thus,
incidental starvation of the population as a result of hostilities does not
violate this Rule. When it occurs, humanitarian assistance should be
allowed and facilitated (see Rule 5.1).

Chapter 3. Persons under Special Protection

3.1 Wounded, sick or shipwrecked

a) Attacking or otherwise harming the wounded, sick, or
shipwrecked is forbidden.

b) The wounded, sick, or shipwrecked must be searched for,
collected, and protected against pillage and ill treatment whenever
circumstances permit.

¢) The wounded, sick or shipwrecked must be treated humanely
and cared for with minimum delay.

1. This Rule is drawn from primarily from Common Article 3(2) of
the Geneva Conventions and Additional Protocol II, Articles 7 and 8.

2. The wounded and sick are persons, whether military or civilian,
who, because of trauma, disease or other physical or mental disorder
or disability, are in need of medical assistance or care and who refrain
from any act of hostility. These terms also cover maternity cases,
newborn babies, and other persons who may be in need of immediate
medical assistance or care, such as the infirm or expectant mothers,
and who refrain from any act of hostility.”

3. Shipwrecked persons are “persons, whether military or civilian,
who are in peril at sea or in other waters as a result of misfortune

> GPI, art. 8(a).
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affecting them or the vessel or aircraft carrying them and who refrain
from any act of hostility.”’®

4. The wounded, sick, and shipwrecked must be searched for,
collected, and protected against pillage and ill treatment whenever the
circumstances permit. Such efforts must be conducted without adverse
distinction or delay, particularly after an engagement. Wounded, sick,
and shipwrecked must also receive, to the fullest extent possible, the
medical care and attention that their condition requires. Pursuant to
Article 9 of Additional Protocol II, priority in the treatment of the
wounded and sick may only be based on medical grounds.

3.2 Medical and religious personnel

a) Attacking medical and religious personnel is forbidden, unless
they are taking an active (direct) part in hostilities.

b) Medical and religious personnel must not be required to
perform tasks other than appropriate medical and religious
duties. They must be given all available assistance when
performing their duties.

1. This Rule derives from Additional Protocol II, Articles 9 and 10.”7

2. The term “medical personnel” includes those civilian or military
individuals who are permanently or temporarily assigned by a party to
the conflict exclusively to medical purposes, to the operation or
administration of medical units; or to the operation or administration
of medical ‘[ranspor‘[s.78

3. The term “religious personnel” refers to individuals who are
exclusively engaged in spiritual work and attached to armed groups or
armed forces, medical operations, or civil defence functions.”

7% GPI, art. 8(b).
" See also ICC, art. 8.2(e)(ii).
8 GPI, art. 8(c).
" GPL, art. 8(d).
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4. The Red Cross or Red Crescent emblem should be displayed by
medical and religious personnel, medical units and premises, and on
medical transports.** However, the failure to display an emblem does
not deprive such persons and objects of their protection.

3.3 United Nations and humanitarian assistance personnel

Attacking United Nations or humanitarian assistance personnel is
forbidden, unless they are taking an active (direct) part in
hostilities.

United Nations and humanitarian assistance personnel are entitled to
special respect. They should be given all available support when
performing their duties. United Nations military personnel enjoy
civilian status so long as such personnel do not actively (directly)
participate in hostilities.®'

3.4 Women

The specific needs of women for protection, health, and assistance
during armed conflict must be respected.

1. The Rule is drawn primarily from Additional Protocol I, Article 76.

2. In addition to the prohibition of sexual violence against women
(see Rule 1.2.4), including forced pregnancy, women are entitled to
special protection in maternity cases.*” In addition, it is forbidden to
carry out the death penalty against pregnant women and caregivers of
young children.®

% GPIL, art. 12.

S1ICC, art. 8.2(e)(iii).

82 See, e.g., GCIV, art. 23.
3 GPIL, art. 6.4.
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3.5 Children

a) Children affected by armed conflict are entitled to special
respect and protection.

b) Children under the age of 18 may not participate actively in
hostilities.

1. Article 4.3 of Additional Protocol II requires that “children shall be
provided with the care and aid they require.” It also lays down a
number of particular requirements on which this commentary is based.

2. Whenever necessary for their protection, children must be
evacuated temporarily from the area of hostilities to a safer place
within the country in keeping with the wishes of their parents or
guardians. Steps should be taken to facilitate the reunion of
temporarily separated families. Children are entitled to education,
including religious and moral education, in keeping with the wishes of
their parents, or in the absence of parents, of those responsible for
their care. Sentencing a person to death for an offence committed
when that person was under the age of 18 is forbidden.**

3. Children under the age of 18 may not participate actively in
hostilities, even if they volunteer to do so. Active participation in
hostilities includes such activities as gathering information,
transmitting orders, transporting ammunition and food, sabotage, and
engaging in combat.*

4. As to the age restriction, Article 4.3(c) Additional Protocol II
requires that children who have not attained the age of 15 years shall
not be allowed to take part in hostilities. The age limit was increased
to 18 by the 2000 Optional Protocol to the Convention on the Rights
of the Child on the Involvement of Children in Armed Conflict, which

% The death penalty prohibition is found in GPII, art. 6.4.
% See also ICC, art. 8.2(e)(vii).
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addresses both international and non-international armed conflict.*®
Although not necessarily reflective of customary law, the
undesirability of children participating in conflict is generally
recognized.

3.6 Persons whose liberty has been restricted

Any person interned or detained for reasons related to the
hostilities must be treated humanely, and information about his or
her status and location should be made available to his or her
family.

1. This Rule is based on Article 5 of Additional Protocol II. It should
be noted that it only applies to those detained “for reasons related to
the armed conflict.”®’

2. The principle of the humane treatment of detainees requires, as a
minimum, observation of the following standards. Detainees shall be:
a) Provided with adequate food and drinking water and
safeguarded as regards health, hygiene, the rigours of the
climate and dangers caused by military operations;
b) Allowed to receive individual or collective relief;
c) Allowed to practise their religion; and
d) Provided with acceptable working conditions, if made to work.

3. Common Article 3 to the Geneva Conventions also requires the
humane treatment of those who are detained, although it does not set
forth specific requirements.

4. Families have a right to know the fate of their relatives. Neither
armed groups nor armed forces are allowed to bring about the
“disappearance” of any person who has been arrested or otherwise
detained (with the intention of removing them from the protection of
the law for a prolonged period). This prohibition extends to refusal to

8 Arts. 1 & 2.
% GPIL, art. 5.1.
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acknowledge deprivation of freedom or give information on the fate
or whereabouts of such persons.®

3.7 Alleged offenders

No person may be convicted for a crime related to the hostilities
except in a fair trial before an independent impartial tribunal
ensuring the principles of due process of law.

Common Article 3 to the Geneva Conventions, which reflects
customary international law, provides that judgements may only be
pronounced by a “regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable.” Additionally,
Article 6.2 of Additional Protocol II specifies a number of due process
requirements that must be observed when alleged offenders are
brought to trial.** As a result of taking these provisions together,
alleged offenders must be afforded, at minimum, the following rights:
a) To be informed without delay of the particulars of the alleged
offence;
b) To have a decision on the lawfulness of the detention (habeas
corpus);
c) To be tried without undue delay;
d) to examine, or have examined, witnesses;
e) To have the necessary means of defence, including time to
prepare a defence and counsel of own free choosing;
f) To be present at trial;
g) to public proceedings (unless the court decides to hold certain
in camera sessions for security reasons);
h) To free assistance of an interpreter if the accused cannot
understand or speak the language used in the court;
1) Not to be compelled to testify against oneself or to confess
guilt;
j) To presumption of innocence;

¥ 1CC, art. 7.1(1) & 7.2(i).
% See also ICC, art. 8.2(c)(iv).
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k) Not to be convicted of an offence except on the basis of
individual penal responsibility;

1) To appeal; and

m) To be advised on the judicial and other remedies available and
of the time limits within which they may be exercised.

3.8 Internally displaced persons

Internally displaced persons are entitled to special protection.

1. Internally displaced persons are those who have had to leave their
homes in order to avoid the effects of hostilities, other violence,
human rights violations, or natural or man-made disasters, but who
remain within their own country.” Internally displaced persons who
participate actively (directly) in hostilities become fighters, and,
resultantly, lose their protection under this Rule.

2. Internally displaced persons are civilians and entitled to all the
general protections provided for civilians in this Manual. As a result
of the unique circumstances of internally displaced persons, the
following specific protections apply:

a) Attacks against their camps or settlements are forbidden;

b) Should internment be deemed absolutely necessary, they must
not be subjected to harsher conditions of internment than other
civilians;

c) Withholding information from them regarding the fate and
whereabouts of missing relatives is forbidden;

d) Cooperation with authorities or international organizations
attempting to establish the fate and whereabouts of internally
displaced persons reported missing is required; and

e) Families that are separated by displacement should be allowed
to reunite as quickly as possible.

% Guiding Principles on Internal Displacement, UN Doc. E/CN./4/1998/53/Add.2,
April 17, 1998, at introduction & para. 2.
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3.9 Refugees

Refugees may not be expelled or involuntarily returned to the
frontiers of a territory where their life or freedom would be
threatened on account of their race, religion, nationality,
membership in a particular social group, or political opinion,
Those who have committed serious crimes, whether under
international or domestic law, are excluded from protection as
refugees.

Refugees are persons who have left their country of origin owing to
well-founded fear of being persecuted for reasons of race, religion,
nationality, membership in a particular social group, or political
opinion, and are outside the country of their nationality. The principle
expressed in this Rule is known as “non-refoulement”. It reflects
customary international law.”!

3.10 Journalists

Journalists engaged in their professional activities enjoy civilian
status, even when they accompany fighters, unless they take an
active (direct) part in hostilities.

Journalists who perform their professional duties during non-
international armed conflict retain their civilian status in the same way
as those in international armed conflict.”*> This status is not
detrimentally affected when they accompany fighters. However,
should journalists take an active (direct) part in hostilities, they
become fighters themselves, and thus are not entitled to civilian
protection. Individual self-defence by journalists does not amount to
active (direct) participation in hostilities.

! This Rule is drawn from the 1951 Refugee Convention, which remains applicable
during non-international armed conflict.
2 GPI, art. 79.
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3.11 Missing persons

Each party to the conflict shall search for persons who have been
reported missing as soon as circumstances permit.

The search for missing persons will typically take place either during
a cease-fire or at the end of an armed conflict. However, it is an issue
of great importance to the families and the duty cannot be shirked,
even after a long stretch of time following the disappearance of a
person. Tracing missing persons should be conducted with the
assistance of the ICRC, UNHCR, and other international agencies,
bearing in mind that some missing persons may have become refugees
abroad.

3.12 Dead persons

a) A search for the dead must be conducted, particularly after an
engagement, as soon as circumstances permit.

b) Bodies must be treated with dignity.
c) Gravesites shall be marked and respected.

1. Paragraphs a) and b) of this Rule are based on Article 8 of
Additional Protocol II. The specific requirement regarding graves is
found in Article 17 of the 1949 Geneva Convention on the Wounded
and Sick on Land; its inclusion in this Rule is a specific application of
the general requirements set forth in Article 8.

2. Following every major engagement, a search must be conducted
for dead persons of both sides. If necessary, a cease-fire should be
agreed upon for that purpose.

3. Dead bodies must be protected against degradation and disposed of

decently. Bodies may not be mutilated in any way. With a view to
the identification of the dead, each party to the conflict must record all
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available information prior to disposal of bodies, as well as the
location of the graves.

3. Protection of gravesites must be regarded as a high-priority. Parties
to the conflict must endeavour to facilitate the return of the remains of
the deceased upon request of the party to which they belong or the
families.

Chapter 4: Treatment of Objects and Places

4.1 General protection

a) Parties to the conflict must do everything feasible to
protect civilian objects in their area of control from the
effects of hostilities.

b) Seizing or destroying property, in connection with a
military operation, is forbidden unless required by military
necessity.

c) Pillage is forbidden.

1. Paragraph a) is drawn from Article 58 of Additional Protocol 1. It
is based on the general principle of distinction (see Rule 1.2.2).

2. Paragraph b) is drawn from Article 23(g) of the 1899 and 1907
Hague Regulations. It is recognized as applying to non-international
armed conflict in the Statute of the International Criminal Court,
Article 8.2(e)(xii).

3. This provision is the prime example in which military necessity
justifies behaviour (seizure or destruction of property) which
otherwise would be unlawful (see rule 1.2.1 and accompanying
commentary). It is clear that, whereas extensive devastation to
property may be caused by hostilities during armed conflict, there is
no general license for disregard of property rights
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3. “Pillage” means taking property without consent for private or
personal use. The prohibition of pillage is set forth in Article 4.2(g) of
Additional Protocol II.”

4.2 Objects subject to special protection

4.2.1 Medical units, facilities and transports

Attacking medical units, facilities and transports is forbidden.
This protection may cease if they are used to commit hostile acts,
but only after a warning has been given. The warning should set,
if appropriate and feasible, a reasonable time limit within which
to end such activity.

1. This Rule is drawn from Article 11 of Additional Protocol I1.%*

2. Medical units, facilities, and transports, like medical personnel (see
Rule 3.2), are entitled to special protection. Although protection can
cease as a result of the commission of hostile acts, this can occur only
after due warning. An opportunity must be given to the other side to
abide by the rules, and an attack can only be made if it is clear that the
warning has been ignored.

4.2.2 Cultural property

a) Particular care must be taken to avoid damage to cultural
property, places and objects. They may not be attacked
unless they become military objectives by function.

b) Every effort should be made to avoid locating military
objectives near cultural property.

c) Pillaging, seizing, or vandalizing cultural property is
forbidden.

% See also ICC, art. 8.2(e)(v).
% See also ICC, art. 8.2(e)(ii).
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d) Certain cultural property is entitled to enhanced
protection.

1. The protection of cultural property in non-international armed
conflict is dealt with in the Hague Cultural Property Convention and
its Second Protocol, as well as Article 16 of Additional Protocol II.
These Rules draw on those instruments.

2. Cultural property consists of buildings and objects dedicated to
religion, art, or history that form part of the spiritual or cultural
heritage of a people. Examples include:

a) Historical monuments;

b) Places of worship;

c) Archaeological sites;

d) Works of art; and

e) Scientific collections.
Facilities that store or display cultural property, and locations where a
large amount of cultural property is concentrated, are also entitled to
protection.”

2. Cultural property should not be used for military purposes, unless
there is no alternative. The decision to so use it for such purposes
should be taken by a senior officer whenever possible. If used for
military purposes, cultural property may be attacked. However, in
such cases, an effective warning must be given whenever
circumstances permit.”®

3. The word “function” is used in this Rule in accordance with its
usage in the Second Protocol to the Hague Cultural Property
Convention.””  “Function” generally involves “use”, although in
certain limited circumstances it may also involve “purpose” (see

% HCP, art. 1, GPII, art. 16. See also ICC, art. 8.2(e)(iv).
% HCPP, art. 6 (b).
T HCPP, art. 6(a)(i).
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discussion of “military objective” in Rule 1.1.4 above). It can never
refer to “nature” or “location.”

4. Placement of military objectives near cultural property must be
avoided. Similarly, cultural property, to the extent feasible, must be
removed from the vicinity of military objectives or otherwise
safeguarded against damage.”®

5. Commanders who are in control of areas where cultural property
(such as a museum) is located must take special care to protect it from
pillage, not only by their own troops, but also by others.”

6. In order to qualify for enhanced protection, the property, place, or
object must:
a) Be of the greatest importance for humanity;
b) Not be used for military purposes or to shield military sites;
and

¢) Comply with certain other administrative requirements.'”

4.2.3 Dams, dykes and nuclear electrical generating stations

Attacking dams, dykes, or nuclear electrical generating stations is
forbidden if the attack might cause the release of water or
radioactivity and, as a result, excessive collateral damage to
civilian objects and incidental injury to civilians.

1. Particular care must be taken in attacking works and installations
containing dangerous forces (namely those cited in this Rule) so as to
avoid releasing those forces, thereby causing severe losses among the
civilian population.

2. Under Additional Protocol II, Article 15, it is prohibited to attack
dams, dykes, or nuclear electrical generating stations if “such attack

% HCPP, art. 8(a).
% HCP, art. 4.3.
10 HCPP, art. 10.
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may cause the release of dangerous forces and consequent severe
losses among the civilian population.” In this relatively absolute
form, the prohibition applies only to contracting parties and does not
reflect customary international law. However, as formulated, the Rule
is clearly customary, inasmuch as it is grounded in the rule of
proportionality (see Rule 2.1.1.4 and accompanying commentary).

4.2 .4 Natural environment

Damage to the natural environment during military operations
must not be excessive in relation to the military advantage
anticipated from those operations.

1. Articles 35.3 and 55 of Additional Protocol I, which address
damage to the natural environment in terms of “widespread, long-
term, and severe damage” in the context of international armed
conflict, have not been accepted as customary international law in
either international or non-international armed conflict. However, the
natural environment is a civilian object. As such, parts of the
environment benefit from all the rules regarding protection of civilian
objects. Like other civilian objects, they may become military

objectives by virtue of their nature, location, purpose or use (see Rule
1.1.4).

2. The 1976 Environmental Modification Convention prohibits
“modifying” the environment as a method of combat if doing so
results in widespread, long-lasting or severe effects on the
environment.'”" Examples of phenomena that could be caused by the
use of environmental modification techniques include: earthquakes;
tsunamis; an upset in the ecological balance of a region; changes in
weather patterns (clouds, precipitation, cyclones of various types and
tornadic storms); changes in climate patterns; changes in ocean

0 Art. 1.
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currents; changes in the state of the ozone layer; and changes in the
state of the ionosphere.'”

4.2 .5 Protected zones

Parties to the hostilities may designate protected zones by
agreement. Attacking such zones or otherwise making them the
object of military operations is forbidden. Protected zones must
be demilitarised.

1. This Rule draws on Additional Protocol I, Article 60. Such zones
have been set up during numerous international and non-international
armed conflicts, thereby supporting the extension of the provisions of
Article 60 into the latter through State practice.

2. A protected zone is an agreed upon place or area, including waters,
designated for the sole protection of civilians and persons who have
ceased to take an active (direct) part in hostilities. Examples include
hospital zones or similar refuges. If agreed upon, such zones may be
extended to include the airspace above them.

3. A zone is demilitarised when:

a) There are no fighters or mobile weapons and military
equipment present;

b) Fixed military installations or establishments in the zone are
not used for hostile purposes;

c) No hostile acts are committed by those in the zone; and

d) All activities within the zone that are related to military
operations have ceased.

4. A substantial breach of these conditions will result in loss of
protected zone status. Any other protection granted to persons, places,

192 Set forth in the “Understanding Relating to Article II” accompanying the
Convention.
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or objects, as per this Manual (e.g., the protection of medical facilities,
Rule 4.2.1), would be unaffected.

Chapter 5: Humanitarian Assistance and Protection

5.1 Humanitarian Assistance

Humanitarian assistance should be allowed and facilitated by
those engaged in military operations whenever essential needs in
an emergency are not being met.

1. This Rule and the accompanying commentary are based on Article
18.2 of Additional Protocol II, with the incorporation of the more
specific guidance set forth in Additional Protocol I, Article 70.

2. Humanitarian assistance consists of any material or service
essential to the health and safety of civilians and others who have
ceased to take an active (direct) part in the hostilities. Examples
include food, water, medical supplies, shelter, and clothing.

3. The need for humanitarian assistance may arise from the effects of
hostilities, other violence, natural or man-made disasters, or any other
cause.

4. Those in control of an area which humanitarian assistance
operation transit or occur may set technical conditions for such
operations. They are entitled to verify that the assistance effort
conforms to the conditions and purpose of its delivery. Such steps
should not unduly impede or delay the provision of humanitarian
assistance.

5. Diverting humanitarian assistance to other purposes (particularly
for political, military, or criminal reasons) is forbidden unless the
diversion is urgently necessary in the interest of the persons who
require it. Recipients may not be taking an active (direct part) in
hostilities.
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6. An impartial humanitarian body, such as the ICRC, may offer its
services to the parties to the conflict for the assistance to and the
protection to the victims of the conflict.
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ANNEX I: PROTECTIVE EMBLEMS

C &

Medical and Religious Services and Red Cross or Crescent
Organizations

1949 Geneva Convention I, Art. 38

1977 Protocol I Additional, Art. 18

1977 Protocol II Additional, Art. 12

Hospital and Safety Zones and Localities
1949 Geneva Convention IV, Art. 14 and
Annex I, Art. 6

Cultural Property
1954 Hague Cultural Property Convention, Art. 16
and Regulations, Art. 20
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Works and Installations Containing Dangerous Forces
1977 Protocol I Additional, Art. 56.7

o

Truce
1907 Hague Convention IV, Annexed Regulations, Art.32

United Nation Emblem
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Mines: There are no specific signs to represent minefields and mined
areas. However, the signs must be in accordance with the provision
stipulated in the Technical Annex of the Protocol on Prohibitions or
Restrictions on the Use of Mines, Booby-Traps and Other Devices as
amended on 3 May 1996.

1. Size and Shape: a triangle or square no smaller than 28
centimetres (11 inches) by 20 centimetres (7.9 inches) for a

triangle and 15 centimetres (6 inches) per side for a square;

2. Colour: red or orange with a yellow reflecting border
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Reprinted in The Laws of Armed Conflict, Fourth
Edition, Edited by Dietrich Schindler & Jiri Toman,
Nijhoff, at p. 3.
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THE NEW REPUBLIC 1§

On Proportionality
Haw much is teo much in war?

Michael Walzer , The New Republic Published: January 08, 2009

Let's talk about proportionality--or, mare Important, about its nesative form, "Dispropartionate” is the
favorite critical term in current discussions of the morality of war, But most of the peaple who use it don't
know what it means in internationai law or in just war thecry. Curiously, they don't realize that it has been
used far more often to justify than to criticize what we might think of as excessive violence. It is a
dangerous idea.

Froportionality doesn't mean "t far tat,” as in the family feud. The Hatfields kIl three McCays, so the
McCoys roust kil three Hatfields. More than three, and they are breaking the rufes of the feud, where
propotionality means symmetry. The use of the term is different with regard to war, because war isn't an
act of retribution; it isn't a backward-looking activity, and the law of even-Steven doesn't apply.

Like it or not, war is always purpdsive in character; it has a qoal, an end-in-view. The 2nd s often
misconceived, but not always: to defeat the Nazis, to stop the dominos from falling, to rescue Kuwait, to
destroy Iraq's weapons of mass destruction. Proportionality implies a measure, and the measure here is
the value of the end-in-view. Mow many civilian deaths are "not disproportionate to" the value of defeating
the Nazig? Answer that question, put that way, and vou are likely to justify tao much--and that = the way
proporticonality argurments have worked over mast of their history.

The case is the same with arguments focused on particlilar acts of war, Consider the example of an
American atr raid on a German tank factory in Werld War Twe that kills a number of civilians living nearby.,
The justification goes like this: The number of civilians killed is "not disproportionate to" the damage those
tanks would do in days and months to come if they continued to roll off the assembly line. That is a gqood
argument, and it does indeed justify some number of the unintended civilian deaths. But what number?
How do you set an upper [imit, given that there could be many tanks and much damage?

Because proportionality arguments are forward-looking, and because we don't have positive, but only
speculative, knowledge about the future, we need to be very cauticus in using this justification. The
commentators and critics using it today, howesver, are not being cautiots at all; they are not making any
kind of measured judgment, not even a speculative kind, "Disproportionate” vidlence for them is simply
wvigience they don't like, or it is viclence committed by people they don't like.

S0 lgrael's Gara war was called “dispropaortionats” on day ane, befare anyone knew very much about haw
many pecple had been killed or who they were. The standard proportionality argument, lacking akhead as
these arguments rightly do, wouyld come from the cther side. Before the six months of cease-fire {when
the fire never ceased), Hamas had only primitive and home-made rockats that could hit nearby smalt
towns in Israel. By the end of the six months, they had far mores advanced rockets, no lenger home-made,
that can hit cities 20 ar 40 kilometers away. Anather six months of the same kingd of cease-fire, which i3
what many nations at the UN demanded, and Hamas would have rockets capahie of hitting Tel Aviv. And
this is an erganization explicitly committed to the destruction of Israel. How many civillan casualties are
"nok disproportionate to" the value of avaiding the rocketing of Tel Aviv? How many civilian casualties
wolld America's leaders think were "nat disproportionzte to” the value of aveoiding the rocketing of New

York?

The answaer, again, is toc many. We have to make proportionality calculations, but those calculations won't
provide the most important moral limits an warfare,

These are the questions that point us toward the important limits. First, before the war beqins: Are there
ather ways of achieving the end-in-view? In the [sraell case, this question has shaped the intense political
argquments that have been going an since the withdrawal fram Gaza: What is the right way to stop the
rocket attacks? How do you guarantee that Hamas won't acquire more and more advanced rockekbry? Many
palicies have been advocated, and many have bean tried,

Second, once the Aghting beging, who Is respans(ble for putting civilians in the line of fire? It is worth
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recailing that in the Lebanon war of 2006, Kofi Annan, then the Secretary-General of the UM, though he
criticized Israet for a "disproportionate” respense to Hezballah's raid, alsa criticized Hezbollah--not just for
firing rockets at civilians, but also for firing them from heavily pepulated civilian areas, so that any
respanse wolild inevitably kill or injure civilians, I don't think that the new Secretary General has made the
same criticism of Hamas, but Mamas clearly has a slmiliar policy.

The third question: Is the attacking army acting in concrete ways to minimize the risks they impose on
civilians? Are they taking risks themselves for that purpose? Armies choose tactics that are mare or less
pretective of the civilian population, and we judge them by their cholces. I haven't heard this question
asked about the Gaza war by commentators and critics in the Western media; it is a4 hard guestion, since
any answer would ave to take into account the tactical choices of Hamas.

in fact, all three are hard questicns, but they are the ones that have to be asked and answered if we are
{o make serfious meral judgments about Gaza--or any other war, The guestion "Is it disproportionate?”
isn't hard at all for people eapger to say yes, but asked honestly, the answer will often be no, and that
answer may justify mare than we ought to justify. Asking the hard questions and warrying about the right
answers--these are the moral obligations of commentators and critics, who are supposed to enflighten us
about the moral obligations of soldiers. There hasn't been much enlightenment these |ast days.

Michae! Walzer is a conbributing editor af The Mew Republic. This piece also appears on the website for
Dissent Magazine.
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Defendants were convicled, i the General Sessions
Court of Richland County, South Caroling, of tres-
pass. To review the judgment of the Supreme Court
of South Carelina, 239 5.0t 570, (24 5.E.2d 332,
which affimed the convictions, the defandants
brought certiorari. The Supretne Coert, Mr, Juslice
Brennan, held, inter alia, that the South Carolina
Supreme Court, in applying ils 96| construction of
siatule prohibiting endry on lands of another afier
nolice not Lo enler as probibiting act of remaining
on premises after being asked 1o leave, o atfirm
convictions of Negroes who in 1960 relosed 1o
leave booth in Juncheonette department of drup-
store after request o leave deprived Megroes of
liberty and properly without due process of law.

Reversed,

Mr. Justice Black, »r. fustice Harlan and Mr.
Juslice While, dissented,

West Headnotes
[1] Trespass 386 €88

336 Trespass
JBATIT Crimvimal Responsibilior
386k&% k. Evidence, Most Cited Cases

U'nder South Carcling ecminal stalele, as construed
by South Carolina Supreme Court, to cover hol
omiy the act of entry on premises of anather after
receiving netice not o enler, but also the act of re-
maining on premises of anotiier after reeciving no-
tice to leave, there was evidence lo support defend-
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atts' convictions, if convictions swere  otherwise
supparable,  where  defendunts  concededly  re-
tmained in hunch courter booth after being asked to
leave Code 5.C. 1952, § 16-386,

|12} Constitufional Law 92 €==4503

92 Constitutional Law
QIXXKYIL Due Process
92X XVIIH) Criminal [Law
WRXXYIIHI2 MNaters and EFlements of

Crinee
k4302 Creation and  Definition  of
CHfense
O2k4303 k. In General. Most Cited
Cuses

(Formerly 92k258(1), 92k238)
Due process requires that & criminal statule give
lair waming of conduet which it prohibits.
ULS.C A Const. Amend. 14,

I3| Criminal Law 110 €=13.1{1)

11t Criminal Law

1 Nature and Elements of Crime

[ 19112 Statutory Provisions
L10k13.! Certainty and Definileness
FLOKL3. (1) ko In Geneeal, Most Clted

Crses

(lormerly 11013
The constitutional requirement of definiteness 15 vi-
olated by a criminul statute that fails to give a per-
son of ordinary mtclligence fair ooice that his gon-
templated condoct is forbidden by the seatule, the
underlying principle being that no man shall be
hetd eriminally responsible for conduct which he
could not reasonably undecstand to be proseribed.
LL5.C.A Const. Amend. 4,

[4] Constilutional Law 92 €==4500

92 Constitutional Law
D23 NN Dnee Prooess
G2XEVIIH) Critinal Law
OIXXVININZ MWature and Llements of
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Crime
92k4302 Creatiom and  Definition  of
COfense
G2k4306 k. Vagueness. Most Cited
Cusus

(Formerly 92k258(2), 92k258)
A statote which cither forbids or requires the doing
ol an act in lerms so vague that men of common in-
telligenee must necessarily guess al its meaning and
differ as 1o its application violates the first cssential
of due process of faw, U.S.C.A Const, Ammend. 14,

15| Constitutional Law 92 €==4505

92 Constitutional Law
G2 XN Due Process
QIXXVILIE Criminal Law
2HXVINFIZ Watwre and Llements of
Crime
G2k4302 Creation and Diefinition of
Hlcnse
k430 k. Certvinty and Drefinile-
ness in General. Most Cited Cases
(Formerly Y2k258(2), 92k258)
Persons may not be required at peril of life, libenty
or property to speculate conceming meaning ol
peral stalute, but all are cntitled tw be informed
comgerning what state: commands o forbids,

i) Constilulional Law 92 €&=24504

92 Constitnlional [aw
G2 XVII Due Process
YEXXVIIH} Criminal Law
YZXXAVINHY2 Nature and Flements of

Crime
92k4502 Creation and Deflinition of
Cffense
92k4306 k. Vagoeness. Muost Ciled
Cases

{Formerly Y2k258(2), 92k238)
Constitutional Law 92 £5=24507

92 Conslilubional Law
L2 XY Dug Pricess
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QX XVINH) Critninal Law
GXEVINHE Nature and Elements of
Crime
9264302 Creation and Definition of
Olfensze
92k4507 k. Owerbreadth.  3ost
Citerd Cases
{(Formerly 92k258(2), 92k258)
On jssue whether statule demes due process {or
failure to give fair warning of conduct which pro-
hibits, when statwe on its Face is vasue or over-
brpad, it at least gives a potenttal defendant some
natice that a question may arise &5 to ifs coverase,
but when a statule gn its face is natrow and precise
it lully potential defendant into a false sense of se-
curity, giving him ne reason even Lo suspect that
conduct clearly outside scope of statute as written
will be retroactively brought within it by judicial
construction. U5 C A Const. Amend. 14,

|7} Constitutional Law 93 £==24505

92 Constitutional Law
92X XV Due Process
D2 X XVIIH) Criminal Law
GXVIHIE Nawre and  Elemens of
Crime
G3k4502 Crestion and [Delinition of
Ciffense
92k4505 k. Certainty and Definile-
ness I Creneral. Most Cited Cases
(Formerly $2K25802), 92K258)
The Foudecnth Amendment s violated wher, be-
gpuse Ihe upncertainty as to stanite’s meaning i it-
gelf not revealed untit courts decision, a person is
not even alforded an opportunity to engage in spec-
ulation as o itz coverage before committing the act
in guestion. ULS.C A Const, Amend. 14,

18| Constitulional Law 92 £5=4505

02 Constitutionad Taw
O XXV Due Process
G2XXVIICHY Criminal Law
EXEWVINEDZ Nawre and Flements of
Crime
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Y2k4502 Creatton and  Definition of
Crffense
O2k4303 k. Certainty and Definite-
ness in Gensral. Most Cited Cases
(Formerly Y2K258(2), 02K258)
A deprivation ol right of fair warring of condocl
which statwte prohibits can resuft not only from
vague slatutory language bul also from an unfore-
sceable and relroactive judicial expansion of nar-
row and precise statutory [anguage, U.5.C.A Const,
Amend. 14,

|9] Constitutional Law 92 €—=>2THR(4)

92 Constitstional Law
G2 X X1 Ex Post Facto Prohibitions
OIXXIAY Constititional  Prohibitions  in
Cigncral
422786 Lutities Subject to Provisions
G2%2788 Govermmental Entities
92k278R(4) k. Judicial
Wost Cited Casgs
(Formerly 92k [97)

Branch,

Constitutional Law 92 €-—=21789

92 Constimtional Law
G Ex Post Facto Prohibitions
QERXNTAY Constutional  Prohibitions  in
General
U2kITEY k. Penal Laws o Gieneral. Mosl
Cilgd Cases
{Formerly 92k 197)

Censtitutional Law %2 £-22794

0% Constitetional Law
2N XIIT Iix Post Facto Probihitions
FAXEAY Constitutional  Prohibitioms  in
General
G227 k. Punishment m Cieneral, Most
Ciled Cases
(Formerty 92K 197)
An unforesesable fudicial enlargement of @ criminal
statute, applied retroactively, operates precisely like
an “ex post faeto law” defined as one thal makes
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an action done betore the passing of the faw, and
which was innocent when done, eritninal; and pun-
ishes such action, or that aggravates a crime, or
makes 1L greater than i was, when commilted,
LLS.CA Const. art. 1, & 10,

[10] Constitutional Law 92 €-=24503

92 Constitutional Law
92X XY [ Due Process
923X V() Criminal Law
D2XHEVIKH2  MNature and Elements of

Crime
U2k4502 Cregtion and  Definilion of
CHFense
9kA50% ko In General, dost Cited
{ases

{Formerly Y2k258(1), 92k258)
Since a state legislature is bamed by the ex post
facto clausc from passing such a law, state Supreme
Cowrt is barred by the due process clause from
achieving precisely the same result by judicial con-
struction. ULS.C A Const, art 1, § 10; Amend. 14.

[L1] Statoles 361 £=2278.29

JG 1 Stantes
3611 Construction und Operation
361V Retroactivity
3612724 Walidity of Panticular Retro-
active Blatutes
G1%278.29 k. Cominal Law. Most
Cited Cases
{Formerly S2k190)
The fundamental principle that cruminal law must
have existed when conducl in issue occurred must
apply to bar retroactive eriminal prohibitions eman-
ating from courts as well as from  legislatures.
UE.C A Const, art, 1, § 10 Ameng, 14,

12| Courts 106 €=>183(1)

106 Courts
[061T Establishment, (reanization, and Proced-

ure
|6t H) Effect of Reversal or Qverruling
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G100 In General

110001} k. In General; Retroactive

or Prospective Operation, Most Uited Cases
{FormerTy 110k13.2, 110k13)

If a judicial construction of a criminal statute &5 ot
aestified by law which has been expressed prior o
conduct involved, it mus not be given retroactive
elfect. U.E.CA Const, an. |, § 10; Amend, 14,

113] Constitutional Law 92 €=4504

97 ConstitrHonal Law
G2X XV Due Process
P2XRANVINID Criminal Law
GIKXVII{HI? Nature and Elements of
Crime
OAk4502 Creation and  Definitiom  of
CHfense
B2lkd304 k, Statulory Construction
i General, Most Cited Cases
{Formerly 92258013, 92k238)
The siandards of slale decisionsl consistency ap-
plicable in judging the adequacy of a siate ground
are also applicable in determining whether a state
courl’s constroction of 3 eriminal statute was so un-
foreseeable as o deprive defendant of fair wamine
tp  which  the  constitution  emditles  him,
15 C A Canst, Amend. 14,

[14] Constitutional Law 92 €=>d4504

42 Constitutional Law
2N XVl Due Process
SOV Criminal Lavy
X AVIHI2 Wature and Elements of
Crime
92k4302 Creation and Definition of
Cifense
U2k4504 ko Statutory  Construction
in General, Most Clied Casces
(Formerly 92258013, 93k238)
When an unforsecable state-courl construction of 2
criminal statute is applied retroactively 1o subject a
person 1o cruminal liabiliey for past conduct, the ef-
ficl is 1o deprive him of due process of luw in sensc
of fair waming that his confemplated conduct con-
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stiutes g erime. LS.C A Const, Amened. 14,
[15] Trespass 386 €31

380 Trespass

3B6IT! Criminal Responsibility

386kE! k. Trespass Afler Waming or Wotice.

most Cited Cases
The South Carolina statute prolibiting entry upon
lands of anather atter notice not o enter did not
mive defendants fair warning, at Ume of their con-
duct in remaining in luncheonette department of
drogstore in 1960, that act of remuining afler being
requested to leave was rendered criminal by the
statute. Code .0, 1952, § 16-386.

[16] Criminal Law [10 €=13.1{1)

110 Criminal Law

10T Watre and Elements of Crime

i [0 12 Statutory Provisions
T3] Cenaingy and Definiteness
kL1013 ko [n General, Most Ciied

Cases

(Formerly L L10k13)
The determination of whether a criminal statute
provides falr warning of s probibitions must be
made on basis of statute Uself and other pertinent
law, rather than on basis of ad hoc appraisal of sub-
jeclive expectations of particular defendanis.

[17] Trespass 386 =41

386 Trespass
J8al! Criminal Responsibility

586kE| k. Trespass After Waming or MNotice.
Must Cited Cases
That defendants who refused to leave luncheonete
department of drupstore afler bemp asked to leave
at gne point testified that they bad intended 10 e
arresied did not justify conviction under South Car-
olina statute profibiting enfry upon lands of anather
after notice nol 1o ender, where record was silent as
tr what defendants intended to be arrested for, and
defendantz were amrested lor breach of the peace on
which charge they were not convicted. Code
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ITELS 347, B4 S5.Ce 1607, 12 L.Ed.2d 04
(Cife as: 378 ULS, 347, 84 5.C1, 1697

SCI952 % 16-3R86,
18] Trespass 386 €=

386 Trespass
3860 Acts Consliwting Trespass and  Ligbifity
Therefor
38eki k. Nature and Elements of Trespass in
General. Most Cieed Casey

Trespass 386 €76

386 Trespass
13811 Criminal Responsibility

386kTo k. Mature and Elements of {ffenses
in General. Most Cled Cases
The law of civil trespass has always becn recog-
nized. by the commen law in general and by South
Carolina law in parlicular, as a field quite distinct
and separate from eriminal trespass.

|19] Trespass 386 ©—8§1

386 Trospuss
3861E Crimninal Responsibility

I80kE1 k. Treespass After Warning or Notice.
Most Cited Cases
The pre-existing Sowuth Carelina law gave defend-
ants, who refused 10 leave himcheoneile department
ol drugstore after being reguested to leave, no
warning that the siatute prohibiting catry on lands
of another afler notice not 1o cnler would be con-
strucd as also prohibiting the act of remaining on
premizes after being asked 1o leave, Code 5.0.1952,
§16-386.

| 20§ Trespass 386 ©—4§1

326 Trespass
33611 Criminal Kesponsibility

JBOKET k. Trespass After Waming or Motice.
tdgst Clted Cases
‘The South Carolina statute prohibiting entry upan
lands of another is regarded by South Carolina law
as dealing nt with “trespass™ but rather with dis-
tinet offense of “emry oo lands of another™ afler
notce not 1o eter, so that statute could not be con-
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strted to incorporate the doctrine of civil trespass
law, Code §.C.1952, § 16-3860,

[21] Constitotiena] Law 92 €=24509(5)

92 Constiutional Law
G2 X XV Due Process
PIXXVTIH) Criminal Law
QIXXVINHEZ Matwe and Elements of
Crime
G2kd502  Creation and Definitdon  of
Offense
92ka4509 Particular Offenses
C2k4509(3) k. Burglacy  and
Trespass. Most Cived Cases
(Formerly 92K258(3.1), 92k258(3), 92k253)

Trespass 386 ©——77

388 [respass

3861 Criminal Responsibility

386KTT ko Mautory Provisions, Mast Cited

Cases

{Formerly 92k25%(3 1), 92k238(3), 92k258)
The South Carclitg Supreme Court, in applying its
1961 constuction of stante prohibiting entry on
lands of another after notice pot to enter as prahib-
iting act of remaining on premises after being asked
1o leave, 1o afflimm convictions of Megroes who in
1960 refused to leave booth in hmchesnete depart-
ment of drugstore after cequest o leave deprived
Megroes of ey and property without due process
of law, Code S.C 1952, § 16-386; US.C A Const.
Amend. [4.

|22] Statuies 361 ©=>278.29

23| Seatutes
360W] Construction and Operation
JGIVI D) Retroactivity
361k2768.24 Validity of Particular Retro-
active Statutes
IGEL2TE29 k. Criminal Law.  Bdost
Cired Cases
{Formerly 92k 190)
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84 5.C1 1697
TR LS G347, 84 5.4 1697, 12 1. Ed.2d 85
(Cite as: 37R U5, 347, 84 5.CL [697)

386 Trespass
3elll Criminal Responsibility

386kE1 k. Trespass After Warning or Notice
Most Cited Cases
While the South Carolina Sapreme Court’s con-
struction ol statute prohibiting cotry on lamds of an-
other after nolice not to eoter as prohibiting act of
remaining gn premises aller being asked to leave is
valid for the futare, it may nol be applied retroact-
ively, any more than legislative cnactmoent may be,
to impose ¢riminal penalfies for conduct committed
al a time when it was nol falrly stated 1o be crimin-
al. Code 5.C.[932, § 16-586; US.C.A Const. at. |,
& [0; Amend. 14,

[23) Statuies 361 £==185

3G Statutes
361V Construction and Cperation
INIVI(AY General Rules of Constraction
361R1EY Meaning of Language

361k18% k. In General. Most Ched
Generally, a court is not Justified in departing from
plain meaning of words, especially in a penal zct, in
seargh of imenticn which wonds themselves do oot
suggesl, angd to determine that a case i within in-
tenlion of stalnte, its language must anthorize court
to 53y 50,

|24] Statutes 361 €=2241(1)

36[ Slatules
361V Construction and Operation
IGTVI(B) Particular Classes of Statures
381k241 Penal Sahites

nlk24100) k In General. Most Clled
Cases
A case which is within Lhe reason or mischief of a
statute, bl not enumerated therein, i5 not within s
provisions, so far as 1o punish a crime nol enumer-
ated in Lhy statute, becaose it &5 of equal atrocity, or
of kKindred chavacter, with those which are enuner-
ated,

** 16499 #347 Jack Greenberg, New York City, bat-
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thew Perry, Columbia, 5.C. and Mrs, Constanee B,
Motley, Mew York City, for petitioners.

David W, Robinson, [, and John W_ Sholenberper,
Columbia, $.C., for respondsnt.

Ralph 5. Spritzer, Washington, D.C., for Uniled
States, as mmicus curiae, by special leave of Court.

*348 Mr. Justive RRENWAN delivered the opinion
of the Court.

This case arose oul of a ‘sil-in’ demonstralion al
Eckerd's Thug Storc in Columbia, Sowh Carolina.
(n addition 1o a lunch counter, Eckerd's mamtained
several other deparments, inelwding those [or retail
drugs, cosmelics, and prescriptions. Negroes and
whites woere invited to purchase and were served
alike in all deparments of the store with the
*AT00  exception of the restaurand  department,
which was reserved for whites. There was no evid-
¢oce that aoy signs ot nolices were posied indicat-
ing that Nuegroes would not be served in that depart-
ment.

On March 14, 1960, the petilioners, two Negro col-
lepe students, took seats in a boath in the restaurant
department al Eckerd's and wailed to be served, No
one spoke 1o them or approached them io take then
orders for food, Afer they were scaled, an croploy-
ee of the slore pul up @ chaln with a "no fres-
passing’ sign anached. Petitivners continoed to sit
quietly in the bouth. The stove manager then called
the cily police department and asked the poiice fo
come and remove petitioners. After the police ar-
rived at the store the manager twice asked petition-
ers o leave. They did not do so. The Assistant
Chief of Police then asked them o leave, When pe-
titioner Douie asked "For what? the Assistant Chicl
replivd: ‘Because it's a breach of ihe peace * * *°
Petitioners still refused 1o leave, and were then -
rested. They were charged with breach of the peace
in viglation of s 15-90%, Code of Laws of South
Carolina, 1952, bt were not convieted, Pelitioner
Bouie was alzo charged *349 with resisting arrest,
and was convicled, bul the conviction was peversed
by the State Supreme Cowt for insuiliciency of
evidence. Both petittoners were also charged with
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84 S.C1. 1667
378 1.5, 347, 84 S.C1L 1697, 12 L.Ed.2d 894
(Cite as: 378 U.5. 347, §4 5.Ct. 1697)

criminal trespass in vielaion of & 16-3%6 of the
South  Carelina Code  of 952 ({90
Cum.Bupp. ), o this charge they were con-
vigted, and their convictions were atiirmed by the
State Supreme Court over objections based wopon
the Due Process and Lgual Protection Clauzes of
the loueteenth Amendment. 23% 5.0, 570, 124
SEZ2d 332, We graoled certiorari to review the
judpments affiming these trespass convictions, 374
LIS BO5, 83 5.00 1690, 10 L.Ed.2d 1636,

FMI. Thal section provides: “Eptry  on
lands of anolher after notiee prohibiting
same. Ewvery entry wpen the lands of anoh-
er where any horse, mute, cow, hog ar any
other livestock iy pastured, or umy other
lands of another, after notice fram the
owner of tenant prohibiting such  entry,
shall be a misdemeancr and be punished by
a fine not to exceed one hundred dollars, or
by imprisommem with hard labor on the
public works of the county (or nol exceed-
ing thirty days. When any owner or teoan!
of any lands shafl posl 4 notics in four con-
spicuous plages on the borders of soch jand
profubitiog entry thereon, a prool of e
posling shall be deemed and taken as no-
tice conclusive against the person making
entry as alforesaid [or the purpose of tees-
passing,’

We do nol reach the guestion presented under ihe
Fqual Protection Clause, for we find menit in peti-
tioners’ centention under the Due Process Clause
and reverse the judzments on that ground.

[[)[2] Petitioners claim that they were denied doe
process of kaw either because their convictions un-
der the trespass statate were based on no cevidence
to support the charge, see Thempson v, Louisville,
362 50199, 30 S.C1 624, 4 LEA2d 654 or be-
cause the slatute igiled to aflord luir warning that
the conduct for which they have now hbeen con-
victed had been made a ¢rime. The terma of the
statute definc the prohibiled conduct as “entry upon
the lends of another * * * after notice from the
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owner or tenant prohibiting such entry 350 * * *°
Sce noge |, supra. Petitencrs emphasize the con-
ceded fact that they did not commit such conduct;
they received no ‘nolice * * * prohibiting such
entry’ cither before they entered Eckerd's Drug
Store (where in fact they were invited to enter) or
before they catered the testaurant department of the
siore and seated themselves in the booth, Petition-
ers thus argue that, under the stslute as writien,
their convictions would have 1o be revorsed for
wanl of evidence under the Thowmpson ease, The ar-
gument is persuasive but beside the point, for the
cage in its present posture does ool invelve the stat-
ule fas writlen.' The Seouth Caroting**1701 Su-
preme Court, in affirming petitioners' convictions,
construed the statule 1o cover nel only the act of
endry om the prentises of another after receiving ne-
tice not to enter, but also the act of remaining on
the premises of another afier receiving netice to
leave ™ Linder the siaule a5 50 constreed, it is
clear that there was evidence o suppod pelitioners’
vonyictions, for they concededly remained in the
lunch coumjer boath after being asked to leave, Pe-
titioners contend, however, that by applying soch g
constmaction of the slatuie to allion their convic-
tons in this case, the Statz has punished them for
conduct that was not criminal al the time they com-
mirted it, gnd hence has violated the requirement of
the Due Process Clause that a eriminal statute give
fair waming of the conduct which [t probibits. We
agree with this contention.

FNZ. This construction of the stalute was
ficst anmounced by the Soewth Caroling Su-
preme in City of Charleston v, Bilchell,
230 S50 3, E23 SEZ2d 512, decided on
December 13, 1960, certiorari granted and
judzment teversed, 378 L5, 351, &4 5.0t
(901, In the instant case and i City of
Columbiz v, Bare, 239 500 395, 123
SL2d 52 reversed, 3TE LS. 146, 54
SC1 73, the Sowh Carolina Suprenw
Cowrt simply relied on its ruling in Mitchell,
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[3]{4[5] The basic priaciple thal a criminal statute
must give Jair warning of the conduct that 1L makes
a crime has *331 ofien been recoghized by this
Courl, As was said in United Staes v, Hamriss, 347
LS 612,617, 74 5.0t 508, 812, 98 L.Cd. 989,

*“The constitutional reguirement of definileness is
violaicd by a criminal statute that fails o give a
person of ordinary intelltgence fair notice that his
contemplated condunel is Torbidden by the siaure.
The underbying principle is that no man shatl be
held criminally respensible lur conduct which he
gould not reasonably undersiand o be proseribed.”

Thus we have sirock down 2 siale criminal stamle
under the Pue Frocess Clauwse where it was not
‘sufficiently explicit to inform those who are sub-
ject to it what eonduct on their part will render
theen liable 1o its penalties.” Connally . General
Consl. Co., 26% TS, 385, 391, 46 5.0 126, 127,
70 1LEd. 3220 We hawve recognized in such cases
that ‘& statme which either forbids or requires the
dobitg of an agt in terms so vague that men of com-
mon  inclligence must neccssarily  guess oab Qs
meaning and differ as to its application violates the
first essentia] of due process of faw,“ibid., and that
‘Mo one may b required at peril of life, liberty or
property to speculate as o the meaning of penal
stattes. All are entitled to be infinmed as to what
the State commands or forbids Lomsctta v, New
lersey, 306 LS. 451, 453, 3% 8.C1 618, 619, 85
I..Ed. 388.™

FN3. See also MeBoyle . United States,
283 1..5. 33, 270 51 RO 34, 341, 75
L.Ed 816; United Stares v, Cardiff, 344
LS. 174, 176-177, 73 8.0 189, 190, 97
L.Ed. 200; PMerce v Uniled Saies. 314
LS 306, 311, 62 5.Ct 237, 230, 46 L.Ld.
224,

[61[7] It is true that in the Comnally and Lanzetta
cases, and in other typical applications of the prin-
ciple, the wncerainty as to the statwle's prohibition
resylted from vague or overbroad language in (he
statule tself, and the Couet concludad that the stat-
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ute was “void for wagocness.” The iostant case
seems distinguishahle, since on s face the lan-
zuage of 5 16386 of the South Carolina Code was
admirably narrow and precise; the statute applicd
only to ‘cnlry upon the lands of another * * * after
352 notice * * * prohibiting such cntry * * *.' The
thrust of the distinction, howoewer, is o produce a
poientially greater deprivation of the right o fajr
notice o this sort of case, where the claim i that a
slatute precise on its face ** 1702 has been unfore.
geeably and remwoactively expanded hy judicial con-
struction, than in the typical *wvoid for vagueness'
siuation, When a statute on its face is vague or
overbroad, it al least pives a potential defendant
same notice, by wirtue of this very characternistic,
thal & question may arise as to its coverage, and that
it may be held to cover his contemplated conduet,
When & statute on its Face is narrow and procise,
tuwwever, it lulls the potential defendant into a false
sense of security, giving him no pédsoh even ta sus-
pect that conduct clearly outside the scope of the
slatpte a5 writken will be reteoactively brought with-
in it by an act of judicial construction. E the Four-
teenth Amendment is viedated when a person is re-
guircd “Le speculate as to the meaning of penal stat-
utes,” as in Lanzetta, or to ‘guess al (lhe statute's)
meaning and dilfir as 1o its applicalion,” as in Con-
naly, the violation s thal much preater when, be-
cause the uncertainty as to the stamtc's meaning is
itse!l’ not revealed uotil the courl's decision, a per-
son s not gven afforded an opportunity o engage in
such speculation before comumitting the acl in ques-
tEot.

[RI[9TEO[E0[E2] Theere can be no doubt thal a
deprivation of the right of fair waming can result
not only from wvague stattory fanguaue but also
from an unforcsceable and retroactive judicial ex-
pansion of narrow and precise slalutory [anguage,
As the Court regognived in Plerge v. United States,
Jl4 ULS, 306, 311, 62 5.1 237, 239 judicial en-
laraement of a criminal act by inlerpretation is @
war with a fundamental concept of the common law
that crimes must be definegd with appropriaic delin-
iteness,'Even where vague siatules are concerned, it
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has been poimed out thae the vice in such an enact-
memt cannd ‘B cured in a given *353 case by a
construction in [hal very caze placing vwalid limig
on the statute,” for

"the cbjection of vagneness is two-fold: inadequate
guidance Lo the individual whose conduct is regu-
lated, and inadequate guidance to the triers of fact,
The former objcction could not be cured retrospect-
ively by a ruling either of the irial court or the ap-
pellate court, though it inight be cured for the fiture
by an authoritative judicial gloss. * * *'Freund, The
Supreme Coud and Civil Libedics, 4 Vand.L.Rev,
533, 341 {1951

See Amsterdam, Note, 109 U.Pz L Rev, 87, 7374,
n, 34,

I this view is valid in the vase of a judicial con-
struction which adds a *clarifying ploss' 1o 2 vague
statute, 1d., at 73, making it narrower or more defin-
ite than its language indicates, i must be a foriori
so0 where the constuction unexpectedly broadens a
stalute which on s [uce had been delinile and pre-
cise. Indeed, an unforcsecable judicial enlargenent
of & criminul statite, applied rereactively, operates
precisely like an ex post {icto Taw, such as Arl 1, s
10, of the Constitution forbids. An ex posi fwto
laww has been defined by this Cood as one fthal
miakes an actinn done before the passing of Lhe law,
and which was innocemt when done, criminal; and
punishes such action,' or ‘that aggravates a crime,
or makes i1 greater  Lhan U0 wys,  when
commined.! Calder «. Bull, 3 Tall. 388, 390, |1
L.Ed. G485 Il a state lepislature is barred by the
Ex Post Facto Clavse from passing such a law, it
must [ellow that o State Supreme Court is bared by
the Due Process Clause from achieving precisely
the *354 same result by judicial construction. CI
*ITRISmith v, Cihoon, 283 LS. 553, 563, 51
S.Ct. 382, 586, 73 L.E4 1264, The fundamental
principle that “the required eriminal law must have
existed when the conduct io issuc oceurred.t Hall,
General Principles of Criminal Law (2d ed. 19607,
at 3B-3%, must apply to bar retroactive criminal pro-
hibiltons cmanating from courts a5 well as From le-

I'T-04-82-A
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gislatres. If a judicial construction of a criminal
stanute is “unexpected and indefensible by reference
to the law which had been expressed prior to the
condugt in issue,' it must not be piven relroactive
effect. [d., atal.

FMd. Thus, it has been said that “No one
can be criminally punished in this country,
except according to a law preseribed For
his zmovernment by the sovercipn authority
before the imputed offence was committed,
and  which existed a5 8 law at the
time." Kring v, Missouri, 107 US, 221,
235, 2 S.C0 443, 455, 27 LLFd, 306, See
Fletcher v, Peck, 0 Cranch 87, 138, 3 L.Ed
162; Cemmings v, Missouri, 4 Wall. 277,
325-326, I8 L.Ed. 356,

[13]F14] The basic due process concept involved is
the same as that which the Cowt has ofteo applicd
in holding that an unforeseeable and unsupported
siafe-coun dusision on a guestion of skste procedure
does not constitube an adequate pround 1o preglude
this Cowt's review of a [ederal question. See, cp.,
Wright v, Ceorgia, 373 105 284, 291, £3 85.0v,
(240, 1245, 10 LEd2d 34% NAACPE v
Alabama, 357 115, 449 4356-458, T8 S.01 1183,
[168-1169, 2 LEd2d 1488 Barr v iy of
Calymbig, 378 DS 145, 84 S.Ct 1734, The stand-
ards ol stale decisional consistency applicable in
fwdging the adequacy of a state ground are also ap-
plicable, we think, n determining whether o state
eourt's construction of @ criminal statute was so un-
fhreseeable as to deprive the defendant of the fair
warning to which the Constitutivn entitles him, In
both situations, “a federal right turns upon the status
of state law as of a given moment in the past-or,
more exactly, the appearanee o the mdividual of
the sratus of stare law as of that moment * * =100
11Pal. Bev, supra, at 74, n. 34, When a state court
owertules a consistent Bne of procedural decisions
with she retroactive effect of denying z lilizant a
hearing in a pending case, it thersby deprives him
of due process of law ‘in its primary sense of an op-
portunity to be heard and to defend (his) substant-
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ive right” Brinkerhoff-Faris Truest & Sav. Co. v,
[N, 281 V.5, 673, 678, 50 5.Ct 451, 453, 74 L Ed.
(107 When a similarly unfiresveuble state-coun
construction of # crimioal statute is applivd relro-
aclively o subject a person*335 to criminal liahil-
ity for past condugty, the cffect is to deprive him of
due process of law in the sense of (air wamning that
hiz conlemplated conduct conslimtes a crime. Ap-
Mlicabie to either situation is this Cownt's statement
in Brinkerhoff-Laris, supra, that “{i)f the result
ahove stated were attained Dy an exercise of Lhe
siave’s legislative power, the transgression of the
dug process clavse of the Yourlcenth Amendment
weould be obvious,” and ‘The vielation is nuone the
less clear when that result is accomplished by the
stale udiciary in the eourse of conshuing an other-
witge valid * * ¥ gare sipbute” Id., 281 U al
GI9-G80, 30 501 at 454,

F13]116][17] Applying those principles to this case,
we spree with pelilioners that s 16-386 of the South
Carolina Cede did oot give then fair waming, at
the tme of their conduct in Fckerd's Drug Store in
1560, that the act for which they now stand con-
vigled was rendercd criminal by the stsiule. By jts
teoms, 1he statute prohibilud only “entry upon the
lands of anuther * * * after notice from the owner *
* * prohibiting such eniry * % * 7 There was nothing
in the statule to indicate that it alse prohibited the
different act of remaining on the premises afier be-
ing asked to leave. Petifioners did mor vielute the
statute as it was weitten; they received no notice be-
fore colering cither the drugstere or the restaurant
department. Indeed, they knew they would med re-
ceive any such notice. Before entering the store, for
they were inviled to purchase everything except
tuopd there, 5o far as the words of the slatule were
coticerned, petitioners were given net only no ‘far
warning,” bul ne waming whatever, and their con-
duet in Tickerd's Drug Siore would wicdale the sut-
ule,

N5, We think it irrelevant thal petitioners
at cne point testified that they bad intended
io be wrested, The detenmination whether
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Page [

a griminal statute provides Fair warning of
its prohibitions must be made an the basis
of the stajute Jiself and the other petinent
Law, rather than on the basis of an ad hoe
appraisal of the subjective expectations of
particular defendants. Bawt apart from that,
the record is silenl as o what petitioners
incended to be arrested for, and in fact
what they were ayrested for was not fres-
pass but breach of the peace-on  which
charge they were not convicted. Hence
there is oo basis for an infercnce that peti-
tioners intended o be ammested for violaling
this slatate, either by remaining on the
premises after being asked 1o leave or by
an ather conducet.

**1704 *356 The interpretation given the statule by
the South Carolina Supreme Court in the Mirchell
cose, note 2, supra, so clearly al variance with the
slutotory tanguage, has not the slightest support in
priot South Caroling decisions. Far [rom equaring
entry after noticy not {0 enter with remaining on the
pretnises after notice to leave, those decisions em-
phasized that proof of notice befors entry was ne-
cessary W sustaim @ conviclion under s 16-336,
Thus in State v, Oreen, 35 S0 266, 14 SE 619
{1892}, the defendant was apparently in possession
af the land when he was told to leave. Yol the pro-
secution was nol [ remaining on the land after
such notice but for returning later, and the court
spid, ‘onder the view we tgke of this provision of
our laws, when the owner o tenant in possession of
tand forbids entry thercon, any person wirh notice
who afterwards enters such premises, is liable w
punishment.” 33 5.C, at 268, 14 SLC., at 620 In
State v. Cockfield, 13 Rich.Law (5.C0 53, 53
{1867}, the court after guoting the stalute's provi-
sion (as il then read) that "Lvery entry on the in-
closed or uninclosed lands of another, afer notice
from the owrer or tepant, prohibiting the same,
shall be decmed a misdemeancr,’ stated that this
language “will not permic the Court to suppose that
it was intended to bave any other than the ordinary
acceptation.'See also State v, Mays, 24 5.0 190
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(1885}, State v. Tenny, 58 5. 215, 36 SE 5538
(19000 State v, Olasov, 133 5.C 139, 130 5.6 514
(19257, In sum, in the 95 vears between the cnacl-
ment of the stalate In 18366 and the 196! decision in
the Mitchel]l case, the South Carolina cases constru-
ing the statute wniformily emphasized<357 the no-
tice-before-entry requirement, and gave not the
slighrest imdication that that requirgment could be
satisfied by proof of the different act of remaining
on the land afier being fold to leave,

[18] lm holding in Mitchell that ‘entry * * ¥ aller
notice” includes remaining after being asked to
leave, the Sowh Caroling Supreme Count did not
cite any of the cases in which it had proviously con-
strued the same stantte. The enly two South Caro-
lina cases it did cite were simply imelevant, they
had nothing whatever o do with the siatoe, and
nothing to do even with the general field of crimin-
] frespass, imvobving instead the law of civil tres-
pasz-which has always been recognized, by ihe
common law in peneral and by South Carelina low
in particular, as a field quile distingl and separate
from criminal trespass. Shramek v, Walker, (32
5.C 88, 149 5E. 331 (1929, was an action for
damages lor an asseult and batlery commined by a
storckeeper upon a eustormer who refused o leave
the store after being 1old to do 500 \he defense wus
that the storckreeper was entitled 1o use reasonable
force to gject an undesirpble customer. The validity
of such a defense was recognized, the court stating
that *while the entry by one person on the premiscs
of another may be lawiul, by reason of cxpross or
unplied invifation to enter, his lailure to depart, on
the request of the owner, will make him a trespasser
and justify the owner in using reasonable [oree to
gject him [32 S.C, at 92-(00, 14% S, at
3136, Blalc v. Williams, 76 5.0 135, 36 5.E 733
{1907}, was a morder prosecution in which the de-
fense was simflarly raised that the wviclim was a
trespasser ** 108 against whom the defendant was
entitled to use foree, and the court approved the -
ai judge’s mstruction thal & persen retmaining on an-
other'’s premises affer being told to leave is a tres-
passer and may be gjected by reasonable force. 76
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5.0, ar 142, 56 5.I5, at 785,

[19f]20)] Both cases thus turned wholly cpon tort
principles. For that reason they had no relevance
whatever, under *358 South Carolina law prior to
the Mirche|l case, t0 s 16-3%6 in particular or to
criminal tespass in general. It is one thing 1o say
that 4 persob remaiming on another's land after be-
ing twld o leave may be g¢jected with reasonable
force or sued in a civil action, and quite znother to
say he may be convicted and punished as a ceimin-
al. The elear distinction between eivil and criminal
trespass i well reeognized in the common law,
Thus &t is stated, in 1 Rishop, Criminal Law, s 208
(b ool 19237 ehat

“In civil jurisprudence, when a man does a thing by
petniission and not by license, and, after proceeding
lawiully part way, abuses the liberty the law had
ziven him, be shall be deemed a trespasser from the
beginning by reason of this subsequent abuse. But
this docirine does not prevail in our criminal juris-
prudeoee; for no man is panishable criminally for
what was not criminal when done, ¢ven though he
alterward adds either the act or the ntent, yet not
the two toeether.”

Unless a trespass is ‘committed under such gircum-
stances as to constiute an actual breach of the
peace, it s nol indictable at common lavw, but it o
be redressed oy a civil action anly.'Clark and bar-
shall, Crimes (5th ed. 1932), at 8075 There 1s
nor reason fg doubt thal, until the Mitchell case, this
basie distingtion was recognized in South Carolina
tseflf In State v Cargill, 2 Brew, 445 (18000, the
South Carcling Supteme Court reversed a convie-
tion for foreible entry, saying

Fht., Accord, Krauss v, State, 206 M4,
I6g, 40 A2d 633 ([938); 2 Wharton,
Criminal Law and Procedure, s 868 {1957}
Hochhelmer, Law of Crimes and Criminat
Procedure, s5 327-329 (2d ed ).

‘IF the prosecutor had @ better right to the posses-
sion than the defendant, he might have availed him-
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self of his civil remedy. The law will not punish,
criminally, a private injury of this nawre, %359
There must be, at least, some sppearance of lorce
by acts, words, or geslures, to constitute the offence
charged.” 1d., 2 Brev, at 445.(Italics added.)

Under pre-existing Sputh Carolina law the mwo
cases relied on by the State Sepreme Court were
thus compleiely unrelsted, oot only to this particu-
lar statute, but to the catice Ooeld of criminal tres-
pass. The pre-existing law  pave pelilioners no
warting whalever that this criminal statre would
be construcd, despite s clear lunsuage and consist-
¢l Judicial imlerpretation to the coolrary, a5 incor-
perating 2 doctrine found only in civil teespass
casps.™?

Fis7. Indecd, it appears that far Bom being
undersiood to incorporawe a  doctrine of
civil mespass, s 16-386 [s considered in
South Carglina nor to incorporate any com-
mon law of trespuss, cilhor criminal or
civil-tn other words, not to be a ‘trespass'
statute al all. Seuth Caroling has long had
on its books, side by side wih 3 6-386, a
statute thal does deal eo nomine  with
“respass, s [6-382 makes it unlawful to
‘wilfully, urlawfully and maliciously * * *
commit amy * * ¥ Irespass upon real prop-
crly in the possession of another # * &°
When South Caroling in 1960 enacted le-
wislation deating specifically wirth a refusal
lo leave npan request (thus flling the gap
which the South Carolina Sopreme Court
has filled by Judictal comstruction in
Mitchell and in this case), it apparcmily
pave express rccognilion to the distinetion
berween the two statutes, declaring  1hat
‘The provisions of this seclion shall be
constrzed as being In addition ko, and not
as superseding, any other statwies of e
Slale relating 1o trespass or entry on lands
of anolher "South Caroling Code of 12462,
16-388. Thus it would scem that = 16-386
is regarded by state law as dealing not with
‘lrespass,” but rather with the distinel of-

I'T-04-82-A
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fense of ‘entry ob lands of ancthee” afier
notice not io enter. The contention that the
stable was  understood o incorporate a
doctrine of civil trespass law i thervefore
all the more wntenable,

The South Carolina Supreme Cowrt it Mitchell also
cited North Carolina decisions in suppart of its con-
struction of the statwte. bt would be a rare situation
in which the meaning of a staute of **176 another
State sulficed 1o alford & person *fait waming® that
his own Siate's slatate*368 meant something guite
ditferent from what its words said. No such sim-
alivn is presented Tere. The meaning ascribed by
the Morih Carolina Supreme Court to the North
{larplina criminal trespass sfatute-also a ruling first
announced inoa ‘sit-in’ case of recent vintage-was
expressly based oo whal criminal trespass cases i
Morlh Caroling had ‘repeatedly held.® State », Cly-
burn, 247 M.C. 455, 482, [01 S1272d 2895, 300
(19537, As was demonstrated above, South Cato-
ling's criminal trespass decisiuns prior ta Mitchell
had ‘repeatedly held” no such thing, oor had they
even intionaed the alribution of such a meaning o
the words “entry * * * after natice’ in s 16-386,
Moarcover, 1F the law of other Stztes is indecd e be
consulted, it js the pricor low of South Cacoling, not
the law first announced in Mitchell, thet s conson-
ant with the readitional interpretaton of similar
‘emtry ¥ ¥ * after notiee’ statutes by other state
conerts. Thus i Goldsmith v, Stare, 86 Ala, 53, 3
So. 480 (18897, the Alabama court constroed 5 3574
of the Alahama Code of 1887, imposing criminal
penalties on ong who ‘enters * * * afier having
been warned * * * not to0 do so,” and held that

“Ihere must be a warning first, and an entry after-
wards. One already in possession, even though a
trespasser, or there by that implied permission
which oblaing in society, cannot, by a warning then
given, be converled inio a violalor of the statute we
are constoeing, although be may violate some otiee
law, civil or criminal” B& Ala, al 37 5 So., a8t
ABU-45 | P
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P See Pennsybvania . Co. v, Fueello,
B ONIL. 476, 477, 103 A 98% (1213)%
Commenwealth v, Richardsen, 313 Mass,
632, 48 N.EZ2d 673, 46 ALK, 443
(1943); Beunsen v, State, 140 Ala. 201,
203, 37 S0, 197, 198 (1904},

In Martin v. City of Strothers, 319 115 141, 147,
63 3.0t B6Z, 865,87 L.Ed. 313, this Court aoted
that “Traditionally the American law punishes*361
persens whe enter onko the propery af unother after
having been wamed by the owner to keep
off 'Section 16-386 of the Sowth Caroling Code s
smply an example of this ‘waditional American
law.” In constraing such statutes, other state courls
have recognized that they apply only to ‘entry onto’
the property of another afier notice nol 1o enter, and
have et interpreted them to cover also the distingt
act of remaising on (he property after notice to
lcave. The South Carolina Supreme Court's retro-
active application of such a construction herg 1% no
less inconsistent wilh the lmw of other States than it
iz with the prior case luw of Sowh Carcling and, of
coupse, with the lanpuage of the statule itsell:

Cur conclusion that petitioners bad no [air waming
of the griminal prohibition under which they now
stand convicted i confinned iy the opinion held in
Scuth Carclina itsell as o the scope of the sramte.
The stale legislare was evidendy aware of no
South Carolina authurity 1 the effect that remain-
ing on the prenlises after notice to leave was in-
cluded within the ‘entry afier notice® language of s
16-388. On May L6, 1960, shonly after the ‘sit-in’
damoensiration i this case and prior 1o the Slale Su-
preme Court’s decision in Mitchell, the **1707 le-
gizlamare enacled s 16-388 of the South Carolina
Code, expressly making criminal the act of failing
and refusing ‘te leave imumediately upon being
ordered or requested to do soSimilarly, it evid-
ently did not occur Lo the Assistant Chicl’ of Police
who arrested petitioners in Eckerd's Brug Store that
their conduct vielated s 16-386, for when they
weked him why they had o leave the store, he
answered, ‘Because it's a breach of the peace * * *°

I T-04-82-A
Page 13

Andt when he was asked funther whether he was as-
sisting the drupstore manager jn ousling pelitioners,
he: answered that he was not, but rather that “ by
purpese was that they were creating a disturbance
there in the store, a breach of the peace in my *342
presence, and that was my purpose.'lt thus appears
that neither the South Caroling Lesislabire nor the
South Carclina police anticipated the present con-
smaction of the statule.

[217[227 We think it clear (that the South Carolina
Supreme Court, in applying it nes consiruction of
the staiute o afficm these coovictions, has deprived
petitioners of rights suaranteed to them by the Duoe
Provess Clawse. I South Caroling had applied o
this case its new stamte prohibiting the acl of re-
maining on the premises of another afier being
askied o leave, the constilutional proscription of ex
posl laclo laws would clearly invalidate the convic-
tions. The Due Process Clause compels the same
result here, where the State has sought to achieve
precisely the same effect by judicial construction of
the statwie. While such a construction is of course
vitlid for the future, it may oot e applied retroact-
ively, an more than a legislative enactenent may be,
¢ impose crimenal penalties for conduct committed
at a time wheo it was not Fairly stated to be crimin-
al. Application of this rule is patticularly compel-
ling where, as herg, the petitioners' conduct cannot
be deemwed improper or immoral Compare M-
Bovle v, United States, 283 1.5, 25, §1 S.Ct, 340,

FN%. See Freund, 4 Vand. L. Rev., supra, at
3¢ ‘In applying the rule against vague-
ness or overbroadness  something * 2 *
should depend on the moral quality of the
conduct. In order not to chill conduct with-
in the protection of the Constilution and
having a genuine social utilie, it may be
necessary to throw the mantle of protection
bevond Lhe constitutional periphery, wherg
the statele does not make the boundary clear”

[23][24] [n the last amalysis the case is cootrolled,
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we think, by the principle which Chict Justice Mar-
shall stated for the Court in United States v, Wilt-
beriser, 5 Wheat, 76, 96, 5 L5l 37;

“The cause must be a strong one indeed, which
willd justify a Court in departing from the plain
*363 meaning of words, especially in a penal act, in
search of an intention which (he words themselves
did net supgesl. Ty determine that a case is within
1he intention of a statute, 115 language must author-
ise us b say so. It would be dangerous, indeed, to
carry the principle, thar & case which is within the
reason of mischiel ol @ statute, is within its provi-
sions. 50 far as to pueish a crime nol enumerated in
the statute, becuwse it is of equal atrocity, or of
kKindred character, with those which are enutnce-
sled & *

The crime for which these petitioners stand con-
victed was ‘nol enumerated m the statole’ st the
time of their conduct. 11 fallows that they have been
deprived of liberty and property without due pro-
gess of luw in contravention of the Fourteenth
Amendment.

Rewersed.

Mr. Justice GOLDBERG, with whom THE CHILF
JUSTICE joing, would, while joining in the apinion
and judgment of the Court, alse reverse for the
reasons staled n the concurring opinion**1708 of
Mr, Justice GOLDBERG in Bell v, Maryland, 378
L5, 286, 84 5.C1. 1847

&y, Justice DOUGLAS would reverse {or the reas-
ans staled i his opinion in Bell v. Muaryland, 378
L5 242, 84 S.Ct 1823,

#r, Justice BLACK, with whom Mr, Justice TAR-
LAN and Mr. Justice WHITE join, dissenting,.

This case arose ool of 7 ‘sit-in’ demonstration
which took place at Eckerds Dhug Store in
Columbia, South Carolina. The petibioners, two
Negro college students, went o the store, took seats
in a booth in the reslagrant departiment, and wailed
to be served. The slore’s policy was to sell 1o
Negroes as well as whites in all depauriments except
the restaunrant. Afler pevitioners sat down, a store

I'T-04-82-A
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employee  put up o chain with a ‘“no
lrespassing” ¥364 sign attached. Petitioners never-
theless conlioued 1o sit quislly in the booth. The
store manager then cafled the city police depart-
ment and asked the police to come and remove peti-
tioners. Afler the police amrived at the store the
manager iwice asked petitioners to leave, They did
not do sp. The Chiel of Police then twice asked
them to leave. When they agam refused, he arrested
them both, They were charged with criminal tres-
pass it vielation of s 16-386 of the South Carolina
Code ™ tried in Recorder's Court, and found
guilty ¥ On appeal the County Court in an unre-
ported opinion affiened the convictions. Petitioners
then appealed 1o the Supreme Court of South Caro-
ling. which likewise affirmed over petitioners' ob-
jections that by convicting them the State was
denying them due provess of law and coqual protec-
tion of the laws as guarenteed by the Fourlevnlh
Amendment. 239 5.0 5370, (24 5.E2d 332, This
*355 Counl granted cerliorati to consider  thege
questions, 374 L8, 803, 83 5.0 1690, 10 LEd4.2d
16030,

FW1.5ection 16-386, Code of Laws of
South Carolina, 1932 {1960 Supp.), provides:

*Eriry on lands of another after novee pro-
hibiting same. Every entty upon the lands
of another where any  borse, mule, cow,
hog of any other livestock is pastured, or
sny olher lands of another, after notice
from the vwner or tenant prohibiting such
entry, shafl be a misdemeanor and be pun-
ished by a fing not to to excesd one hun-
dred dollars, or by imprisontnent with hard
labor on the public works of the county for
not exeeeding thirty days, When any owner
or tenant of any lands shall post 2 notice in
four conspicious places on the borders of
such  land  prohibiling entry thereon, a
proof of the posting shall be deemed and
taken us netiee conclusive against the per-
son making entry as aforesaid Jor the puor-

£ 2009 Thomson Reuters/West, No Claim o Orig, US Gov, Works.
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puse ol respassing.’

FNZ. Beolh petitioners were also  charged
with breach of the peace in violation of s
15-909, Code of Laws of South Carolina,
1952, but were not convicted, Petitioner
Boule in addition was charged with aod
comvicied ol resisting amest; that convie-
tion was affimrmed by the County Court but
reversed by the State Supreme Coort for
insulliciency of evidence,

It 35 nel contradicted that the store manager denied
petitioners service and asked them to leave onky be-
cause of the store's acknowledsed poiicy of not
serving Megroes in its restaurant. Apard from the
fact that they remaimed in the restaurant afler hav-
ing been ordered 1o deave, pelitioners' conduct
while there was peaceiu] and orderly. ‘FPhey simpiy
claimed that they had a right to be served; the man-
ager insisted, as the Slaw now insists, thyl he had a
tepal rizht 1o choose bis own customers and o have
petitioners removed from the restaurant after they
refused to leave al his reguesl. We have stared
loday in Bell v, Maryland, 378 115, 313, 84 5.GI.
1814, our bedief that the Fourcenth Amendment
does not af its own loree compel 2 restaveam gwner
to accept customets be does nol want to serve, oven
though his reason for relusing 1o serve them may be
his racial prejudice, adherence w locyl custam, or
what le concefves ra be his economic seli=inlerest,
**170% and that the arrest and conviction of a per-
son for trespassing in a restaurant under such cir-
cumstances is nol the kingd of ‘state wction’ forbid-
den by the Tourteenth Amendment. Here as in the
Biclt cuse there was, 50 far as has been pointed out
W ns, 0o city ordinance, official ullersnee, or state
law of any kind tending 1o prevent Lckerd's {rom
serving lhese petiioners had 1t chosen ta do so.
Compare Robinson v, Florids, 378 LS 153, 84
S0 1693, Lembard v, Louistana, 373 LS. 247, B3
S0 1122, 190 L.Ed.2d 338 Peterson v, City of
Greanville, 373 U3, 244, B3 S.Ct 1119, 18
LFd2d 323, On the fist question here raised,
therefure, our opinion in Delt v, Maryland is for us

I'T-04-82-A
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controffing,

Petitioners also contend that they were denjed duc
process of law either because their conviction under
the trespass statute was based on no cvidence to
suppard the charge, cof. #3866 hompson v, City of
Lindsville, 362 U8 199, 80 5.01 624, 4 LFd.2d
834, or because that statite as applied was 5o vague
and indefnite that it failed to furnish f4ir waming
that it prohibited a person who cotered the propurty
of anether without natice not to 4o so from remain-
ing after being asked 1o leave, of. Edwards v. South
Carpling, 372 U5, 229 83 5.0 680, 9 L.Ed.2d
697 Cantwell v, Connecticur, 310 (15 296, 60
5.1 900, 84 LEL 1213 Lanzetta v, Mew Jersey,
g LS, 451, 39 SCe 618, 83 LEd 838 Under
the Stale Supreme Courl's construction of the stat-
e, it is clear that there was evidetice to support the
comviclion. There remains to be considered, there-
fore, ouly the vagueness contention, which rests on
the argument that singe the statutery language tor-
bids only ‘entry opon the lands of another * * *
after notice * * * probibiring such ¢otry.” the statute
cannot fairly be construed as probibiting a person
from remaining on property after notice to feave.
We voted to sustain a Maryland trespass staturef™?
aaainst an jdentical chalienge in Bell v, Maryland,
supra. While there is some difference in the lan-
guage of the South Carolina and Maryland statutes-
the Maryland statute prohibited entering or crossing
over the lands of another after notice not to do 8o,
while Souwh Caroling's statute speaks only of entry
and not of crossing over-this distinction has no rel-
evance to the statule's prohilition against reomaining
afler bring asked to leave. In holding that the South
Carolina statute forbids remaining after having
heen asked o leave as well as entry after notice not
lo do s, the South Carelina courts relied i part on
the fact that it has lopg been accepted ax the com-
mon law of thal State thal & person who enters upon
the property of another by invitation becomes a
trespasser 1 he refuses 1o [eave when asked to do
50. See, mp, Shemck v Walker, 152 5.0 88, 149
S.E. 33 1929 State v, Williams, 7o 5.0, 135,
142, a8 S.E. 733, 785 {1907, Siawe v Lazarus, |
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il Const. 34 (1817}, We cannut #3467 belicve that
either the petitioners™ or anyooe clse could have
been misled by the languapre of this stamte inlo be-
ligving that i would permit them to stay on the
property of another ower the owner's polest withouwt
being guilty of trespass.

FM3Md.Code, Ar. 27, 5 577,

N4, The petitioners testified that they had
apreed the day betfore fo ‘sit in” al the
drugstore  restawrant. One  petiioner  said
that he had imtended to be amesled; e oth-
er said that he had the same purpose i it
took that,”

We would aftim,
L350 1964,
Bouie v, City of Columbia

ITRULE, 347, 84 5.Ct 1697, 12 L. Ed.2d 8%

END OF DOCUMENT
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HC) 769/02

1 The Public Commitiee against Torture in Lsrael
2. Palestinian Society for the Protection of Human Rights and the Environment

The Government of [sracl

The Prime Minister of lsracl

The Minister of Defense

The Israel Defense Forces

The Chief of the General Staff of the Israel Defense Forees
Shurat I1alin - Isract Law Center and 24 others

b Rl b

The Supreme Court Sitling as the High Court of Justice
iDecember 11 2003]
Before Prexident (Emeritus) A. Bavak, President D). Beinisch,
and Vice President E. Riviin

Petition for an Order Nisi and an mteriocutory Ovder

For Petitioners: Avigdor Feldman, Michael Sfarad

I'or Respondents no. 1-5: Shai Nitzan

For Respondents no. 6: Nitsana Darshan-Leitner, Sharon Lubrani

JUDGNMENT
President (Emeritus) A, Barak:

The Governmenl of Isragl employs a policy of preveniative strikes which cause the death of
terrorists in Judea, Samaria, or the (Gaza Strip. It fatally strikes these terrorists, who plan, launch, or
commit terrorist atlacks 1n Israel and in the area ol Judea, Samaria, and the Gara Strip, against both
eivilians and soldiers. These sfrikes at times also harm innocent civilians. Does the State thus act
illegally? Thal is the question posed before us.

1.. . Factuwal Background

in February 2000, the second imtifada began. A massive assaull of terrorism was directed against the
State of lsrael, and against Israelis, merely bceausc they are Tsraelis. This assault of terrorism
differeniiates neither between combatants and civilians, nor hetween women, men, and children. The
terrorist attacks take place both in the territory of Judea, Samaria, and the Gaza Steip, and within the
borders of the State of [srael. They are directed againsl civilian eenters, shopping centers and markets,
coffee houses and restaurants. Over the last five years, thousands of acts of terrorism have hecn
committed against lsracl. In the altacks, more than one thousand Israchi citizens have been killed.
Thousands of Tsraeli cilizens have been wounded. Thousands of Palestinians have been killed and
wounded during this period as well.

getivily intended to confront the terrorist aflacks, the State employs what it calls “the policy of targeted
frustration” of terrovism. Under this policy, the security (orces act in order to kill members of terrorist
organizations involved in the plamming, launching, or execution of terrorist attacks against [sracl. During

2. In its war against terrorism, the Statc of Isracl cmploys various means. As part of the security
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the second fnfifada, such preventative strikes have been perlormed across Judea, Samaria, and the Gaza
Strip. According to the data relayed by petitioners, since the commencement of these acts, and up until
the end of 2005, close to three hundred members of terrorist organizations have been killed by them.
Mare than thirty targeted killing attempis have failed. Approximately onc hundred and fifty civilians
who were proximate to the location of the targeted persons have been killed during those acts. Hundreds
of others have been wounded. The policy of targeted killings is the focus of this petition.

2. _The Petitioners' Arguments

3. Petitioners' position is that the targeted killings policy is totally illepal, and contradictory to
mternaticnal law, Isracli law, and basic principles of human morality. [t violates the human rights
recognized in Isracli and international law, both the rights of those targeted, and the rights of innocent
passershy caught in the largeted killing zone.

4, Petitioners’ posilion is that the legal system applicable to the armed conflict between [srael and
the {errorist ergamzations is nol the laws of war, rather the lepal system dealing with law enforcement in
occupied territery. Changes were made in petitioners' stance during the hearing of the petitien, some as a
result of changes in respondents’ position. At first 1t was claimed that the laws of war deal primarily with
international conflicts, whercas the armed conflict between Isracl and the Palestinians does not fit the
definihion of an international conilict. Thus, the laws which apply to this conflict are not the laws of war,
rathcr the laws of policing and law enlorcement. In the summary of their arguments {of September 9
2004, petitioners conceded that the conflict under discussion is an international conllict, however they
claim that within its framework, military acts to which the laws ol war apply are nol allowed. That is
since Isracl's nght to sclf defensive military action, pursuant io article 51 of the Charter of the United
Mations of 1945, does not apply 1o the conflict under discussion. The right te self defense is granied to a
state [n response to an armed atlack by another state. ‘The territories of the arca of Judea, Samaria, and
Gaza are under belligerent occupation by the State of lsracl, and (hus article 51 does not apply to the
issue. Since the State cannot claim sclf defense against its own population, nor can it ¢laim self delense
against persons under the occupation ol ils army. Against a civilian population under occupation there
is ne right to self defense; there is only the right to enforce the law in accordance with the laws of
belligerent occupation. In any case, the laws applicable to the issue at hand are ihe laws of policing and
law cnforcement within the framework of the law of belligerent occupation, and not the laws ol war,
Within that framework, suspects are not to be killed without due process, or without arrest or trial. The
targeted killings violate the basic right to life, and no defense or justification is to be found ior thal
violatien. ‘The prohibition ol arbitrary killing which is not necessary for sclf defense is entrenched in the
cuslomary norms of international law., Such a prohibition stems also from the duties of the force
conlrolling occupied territory toward the members of the occupied population, who are protccted
persons according to IV (eneva Convention Relative to the Protection of Civilian Persons in Time of
War 1949 (hereinafter — the Fourth Geneva Corvention), as well as the two additional protocols 1o the
conventions signed in 1977, All of (his law reflects the norms of customary international law, which
obligate lsrach. According lo petitioners’ argument, the practice employed by states fighting terrorism
unequivecally indicales international custom, according to which members of terrorist organizations are
treated as criminals, and the penal law, supplemented at times with special additional emergency
powcers, 1% the law winch controls the ways of the struggle against terrorism 15 conducted, Petitioners
note, as examples on this point, Britain's struggle against the Irish underground, Spain's struggle against
the Basque underground, Germany's struggle against lerrorist organizalions, Naly's struggle against the
Red Drigades, and Turkey's struggle against the Kurdish underground.

5. Alternatively, petitioners claim that the targeted killings policy violates the rules of international

faw even if the faws applicable to e armed contlict between Israel and the Palestinians arce the laws of
war. These laws recopnize only two statuscs of people: combatants and civilians, Combatants are
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legitimate targets, but they also enjoy the rights gramied in inlernational law to combatants, including
immunity {rom Irial and the right to the status of prisoner of war, Civilians enjoy the protections and
rights granted in international law 1o civilians during war. fafer wfia, they are uot a legitimate target for
altack. The status of civilians, and their protection, are anchored in Common Aricle 3 of the Geneva
Conventions. That is the basic principle of costomary international law. Petitioners' stance 1s that this
division between combatants and civilians is an exhavstive division. There is no intermediate status, and
therc is no third category of "unlawful combatants”. Any person who is not a combatant, and any person
aboul whem there is doubt, automatically has the status of ¢ivilian, and is entitled to the rights and
protections granted to civilians at the time of war. Nor is a civilian participating in combat activities an
"untawful combatant”; he is a civilian criminal, and tn any case he retains his status as a civilian
Petitioners thus reject the State's position that the members of terrorist organizations are unlawful
combatants. Petiboners note that the State itself refuses 1o gramt those members the rights and
protections granted in international law to combatants, such as the right to the status as prisoncrs of war.
The result 1s that the State wishes to treat them according w the worst of the two worlds: as combatants,
regarding the justification for killing them, and as eivilians, regarding the need 1o arrest them and try
them. Thal resull is unacceptable. Even if they participale in combat activity, members of terrorist
organizations are not thus removed from the application of the rules of international law. Therefore,
according to penitioners’ position, terrorist organization members should be seen as having the status of
ctvilians.

&. Petitioners note that 2 civilian participating in combat might losc part of the protections granted
to civilians at a tme of combat; but that 15 so only when such a person takes a direet part in combar, and
only for such time as that dircet participation continues. Those conditions are determined in article 51(3)
of Protocol Additional to the Geneva Conventions of 12 Augusi 1549, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I}, 8 June 1977 (hereinafter — The First Protocof).
According to petihioners' position, the provisions of that arficle reflect a customary rule of international
law. Those provisions have been adopted in international caselaw, and they are referred to in additional
international documents, as well as in the military manuals ol most western states. In order to preserve
the clear differentiation between combatants and civilians, a narrow and strict interpretation has been
aiven to those provisions. According 1o that interpretation, a civilian loses his immunity lrom attack
only durmg such time that he is taking a dircet and active part in hostilities, and only for such time that
said direct participation continues. Thus, for example, from the time that the civilian retums to his
house, and even if he intends to participale again laler in hestilities, he s not a legitimate target for
altack, although he can be arrested and tricd for his participation in the combat. Petitioners claim that the
targeted killings policy, as carried ouf in practice, and as respondents testify cxpressly, strays beyond
those narrow boundaries. [t harms civilians at times when they arc not taking a direet part in combat or
hostiliies. The targeted killimgs are carried oul under eircumstances in which the conditions of
immediacy and necessity — without which it is forbidden to harm civilians - are not fulfilled. Thus, it is
an illegal policy which constitutes forbidden atlack ol elvitian targets.

7. Petitioners attached the expert opinion of Professor Cassese, expert in international law, who
served as the first president of the international Criminal Tribunal for the former Yugoslavia. In his
opinion, Professor Cassese discusses the principled differentiation in international law between civilians
and combatants, which is entrenched, infer afia, in the Regulations Concemning the Taws and Customs
of War on Land, The lague, 18 October 1907, annex to Convention {IV) respecting the Laws and
Customs of War on Land. Those who do not {all inlo the calegory of combatants are, by definition,
civilians. There is ne third category of "unlawful combatants". Thus, those who participate in various
combat actrvrhies without fitting the definition ol combatant, are of civilian status, and are entitled to the
protections granted them in the laws of war., A civilian who participates in combat activities {oses those
proteetions, and might be a legitimate target for attack. tlowever, that is the case only il he iy taking a
dircct part in the hosnhlities, and only if the attack against him is carried out during such time of said
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participation. That rule is determined in article 51{3) of The First Protocel, but it reflects a rulc of
customary inlernational law. Professor Cagsese's position is that the terms "direct part” and "such lime"
are to be interpreted strictly and narrewly. A civilian participating in hostilities loses the protections
granted 1o civilians only for such time that he is actually taking a dircct part in the combat activities,
such as when he shoots or positions & bomb. A c¢ivillan preparing to commit hostilitics might be
considered a person who is taking a dircet part in hostilitics, if he is openly bearing arms. When he lays
down his weapon, or when he is not committing hostilities, he ceases 0 be a legitimaie target for attack.
Thus, a person who merely aids the planning of hosiilities, or who sends others to commit hostilities, is
not a legihimale targel for altack, Such indirect aid (o hostilities might expose the civilian to arrest and
trial, but it cannot turn him into a legitimate tarect for attack.

3. Petitioners' stance is that the targeied killings policy. as employed in practice, violates the
proporlionality requirements which are parl of lsraeli law and customary international law. The
principle of proportionality is a central principle of the laws of war. It forbids siriking cven legitimate
targets, 1 the allack 15 likely 10 lead w injury of innopcent persons which is cxcessive, consideting the
military benefit stemming (rom the act. This principle is entrenched in article S1(54B) of The First
Protocod, which constitates a customary rule. The targeted killing policy does not fulfill that
requitement. Its implementers are aware that it may, at times nearly certainly, lead to (he death and
injury of innocent persons. And, mdeed. thal result occurs time after time, Due to the methods used in
implementing that policy, many of the targeted killing attempts end up killing and wounding innocent
civilians. Thus, for example, on July 22 2002 a 1000 kg bomb was dropped en the house of wanted
terrorist Salah Shehade, in a densely populated civilian neighborhood in the cily of Gaza. The bomb and
its shock waves caused the death of the wanted terrorist, his wife, his family, and the deaths of twelve
neighbors. Scores were wounded. This case, like other cases, demonstrates the damage caused by the
targeled killings policy, which does not discriminate between terrorists and innocent persons. Thus,
pelitioners' stance is that the targeted killings policy does not withstand the proportionality requirement
siricto senso. Moreover, petitioners arpuc that the policy does not withstand the second proportionality
test, regarding the least harmful means. Petitioners argue thal respondents use the means of targeted
killings ofien, including on occasions when there are other means for apprehending those suspected of

=

terrorist activity. Petiticners point out that the security forces made hundreds of arrests in "area A" in
Tudea, Samaria, and the Gaza Strip during the second ffifad. Those figures show that the scourity
forces have the operational ability to arrest suspects even in “area A", and to bring them o detention and
mterrogation centers. In those circumstances, Largeted killing is not to be done. Last, petitioners claim
that the targeted killings policy is not immune from severe mistakes. The targeted persons are not
granted an opporlunily W prove their innocence. The entire targeted killings policy operates in a secret
world in which the public eye does nol see the dossier of evidence on ibe basis of which the targels are
defermined. There 15 no judicial review: not before, nor after the largeted killing. In at least one case, it
is suspceted that there was a mistake in identity, and a person with a pame similar {o the wanted
terrorist, who lived in the same village, was killed.

3. ____The Respondents’ Response

4. In their preliminary response to the petinon, respondemts pointed oul that an essentially identical
pelition, with essentially identical arguments, had been heard and rejected by the Supreme Court (HCI
5872/01, judgment of January 29 2002). In that judgment it was determined that "the choice of means
of war employed by respondents in order 1o prevent murderous terrorist attacks before they happen, is
not among the subjcets in which this Court will see fit to intervene.” Respondents' position is that this
approach 1s appropriate. This petition, like its predecessor, 18 intended to lead this Court into the heart of
the combat zonc, into a discussion ol issues which are operational par excellence, which are not
justiciable. For those reasons, the petition should be rejecled in fimine. However, respondents did not
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repeat that argument in the later briefs they submitted.

110, On the merits, respondents point out the security background which led to the targeted killinps
policy. Since late September 2000, acts of combat and terrorism are being commiited against lsracl. As
a resull of those acts, more than one thowsand Tsraeli ¢itivens have been killed during the period from
2000-2005. Thousands more have been wounded. The security forces take various steps in order o
confront these acts of combat and terrorism. In light of the armed conflict, the laws applicable 10 these
acts arc the laws of war, or the laws of armed conflict, which are part of international law. Respondents'
stance is that the argument that 1srael is permitted 1o delend hersetl againgt terrorism only via means of
law cnforcement is 1o be rejected. It is no longer controversial that a state is penmitted to respond with
military force to a lerrorist attack against it. That is pursuanl o the right to sell’ defense determined in
article 31 of the Charter of the United Nations, which permils a state to delend itself against an "armed
altack™. Even if there is disagreentent among experts regarding the question what constitutes an "armed
altack”, there can be no doubt that the assault of terrorism against Israel fits the definition of an armed
attack. Thus, [srael is permitted to use military [oree apainst the terrorist organizations. Respondens
point out that additional states have ceased to view terrorist activity as mere criminal offenses, and have
begun to use military means and means of war to confront terrorist activitics direcled against them. That
is especially the case when dealiug with wide scale acts of terrorism which continue for a long period of
{ime. Respondents’ stance is that the question whether the laws of belligerent occupation apply to all of
the territory i the area is not relevant to the issuc at hand, as the question whether the largeted killings
policy 15 legal will be decided according to the laws of war, which apply both to occupied territory and
to territory which is not accupied, as long as armed conllict is taking place on it

11. Respondents’ position is that the laws ol war apply not only 1o war in the classic sense, bul also
to other armed conflicts. International law does not include an unequivocal definition of the concept of
"armed conllict”. However, there 15 no longer any doubt that an armed confliet can exist between a state
and groups and organizations which are not states. That is due. fmfer afia, to the military ability and
means which such organizations have, as well as theit willingness to use them, The current conflict
belween Isracel and the terrorist organizations is an armed conflict, in the {ramework of which [srael is
permitted to use military means. The Supreme Court also made that determinaiton in a series of cases,
Regarding the classification of the conflict, respondents originally argued that it is an international
armed conflict, to which the usual laws of war apply. In their summary response (of January 26 2004},
respondents claim that the question of the classification ol the conflict between Israel and the
Palestinians is a complicated question, with characteristics that point in Jifferent dircetions. In any case,
there is no need 10 decide that question in order to decide the petition. That is because according to alt
of the classifications, the laws ol armed conilict will apply o the acts of the State. These laws allow
striking at persons who are party 10 the armed conflict and take an active part in it, whether it is an
international or non-international armed conilicl, and even il it belongs to a new category of armed
conflict which has been developing over the last decade in international law — a category of armed
conflicts belween stales and ferrorist organizations, According to each of these categories, a person who
is party to the armed conflict and takes an aclive part in if is a combatant, and it is permissible to strike
at him, Respondents' posilion is thal the members ol terrorist organizations are party to the armed
conflict between Israst and the terrorist organizations, and they take an active part in the fighting. Thus,
they arc lepal tarpets for attack for as long as the armed conflict continues. However, they are not
entitled 1o the rights of combatanis according to the Geneva Convention relalive to the Treatment of
Prisoncrs of War, 12 Anguost 1949 thercinafier The Third Geneva Convention) and The Hague
Regulations, since they do not differentiate themselves from the civilian population, and since they do
noet obey the laws of war. 1n light of that complex reality, respondents’ position is that a third category of
persons — the category of unlawlul combatanis — should be recognized. Persons in that catepory are
combatants, and thus they conslituie legitimale targets for attack. However, they are not entitled to all
the rights granted to legal combalants, as they themselves do not fullill the requirements of the [aws of
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war. Respondents' stance is that members of terrorist organtzations in the boundarnies of the grea fall into
the calegory ol "unlawtul combatants”. The status of terrorists actively participating in the armed
conflict is not that of civilians. They arc party to the armed conflict, and thus they can be attacked, They
do not obey the laws of war, and thus they do not benelit from the rights and protections granted to legal
combatants, who obey the laws of war. Respondents' position is, then, that according to cach of the
alternatives, "the Slate is permiited to kill those who fight against it, in accordance with the fundaniental
principles of the laws of war which apply in cvery armed confliet” (paragraph 68 of respondents'
response of January 26 2004).

12.  Alternatively, respondenls' position is thal the targeted killings policy 1s legal even il the Court
should reject the arsument that terrorist organization members are combatants and party to the armed
conflict, and even il they are {0 be seen as having the stalus of civilians. That is beeaunse the laws of
armcd conflict allow hanming civilians taking a direct part in hostilitics. Indeed, in general, the laws of
war grant civilians imnmnity from harm. Howcever, a "civilian™ who takes a direct part in hostilifics loscs
his immunity, and can be harmed. Thus, it is pernissible to harm civilians in order o frustrate the intent
tr commut planned or future hostilities. Every person who takes a dircet part in committing, planning, or
launching hostilities directed against civilian or military targets 1s a leginmate target for atack. This
exception reflects a customary rule of international law. Respondents' stance is that the simultaneity
requirement determined in article 31(3) of The First Protocol, pursuant to which a civilian who takes a
direct part in hostilities can be harmed only during such time that he is taking that direct part, does not
obligate Israel, as it does not reflect a rule of customary international law. On this point respondents note
that Israel, likc other states, has not joined The #irst Protocel. Thus, harming civilians who take a direct
part in hostilities is permitted even when they are not parlicipating in the hostilities. There 13 no
prolnbition on strikmg at the terrorist at any time and place, as long as he has not laid down his arms and
exited the circle of violence. Last, respondents claini that even if all of the provisions of article 51(3) of
The First Protocol are considered customary rules, the targeted killings policy complies with them. That
i3 since the article is to be interpreted more widely than the interpretation proposcd by petitioners. Thus,
the term "hostiliies” 1% 10 be interpreted as including acts such as the planning of terrorist attacks,
launching of terrorists, and command of a terrorist ring. There is no basis for Professor Cassese's
position, according 1o which “hostilitics” must include use of weapons or camrying of weapons. In
addition, the term "direct part" should be given a wide imerpretation, so that a person who plans,
launches, or commits a terrorist attack is considered 1o be taking a direct part in hostilities, Finally, even
the simultaneity condition should be interpreted widely, so that it is possible to sirike at a terrorist at any
fime that he is systematically involved in terrorist acts. Respondents’ position 15 that the very narrow
interpretation proposed by pelitioners lor arlicle 51(3) is unreasonable and angering. It appears from the
stance of petitioncrs, as well as from the expert opinien on their behalf, that werrorists are granted
immunity from harm for the cntire time that they plan lerorist attacks, and that this immunity is
removed for only a most short time, at the time of the actual execution of the terrorist attack. After the
execution of the terrorist attack the immunity once again applies 1o the terrorists, cven if it is clearly
known that they are returning to their homes to plan and execute the next terrorist attack. This
interpretation atlows those who take an active part in hostilities (0 "change their hat” at will, between the
hat of a combaltant and the hat of a civilian. That result is unacceptable. Nor is it in line with the purpose
of the exceplion, which is intended 1o allow the state (o act against ¢ivilians who take part in a confiict
against it. Respondents' response is that the targeted kiflings policy complics with the laws of war, even
i terrorists are 10 be seen as civilians, and even the provisions of article 51(3) of The First Protocol arc
ta be considered customary rules.

13. Respondents’ position is that the targeted killings policy, as implemented in practice, fulfills the
proportionality requirement. The proportionality requirement does not lead to the conclusion that it is
fortidden 1o carry oul combatl activities in which civilians might be harmed. Such a requirement wouid
mean that harm to the civilians must be proportionate 1o the security benefit Likely to stem from the
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mililary act. Morcover, the proportionality of the act is to be examined against the background of the
inherent uncertainty which clouds all military activity, especially considering the circumstances of the
armed conflict between Israel and the lerrorist organizations. The Statc of Israel fulfils the
proporticnality requirement, Targeted killings are performed only as an excepuional step, when there is
no altcrnatbive to them. Its goal is to save lives. It is considered at the highest levels of command. In
every casc, an attempt is made to minimize the collateral damage liable to be cavsed to civilians during
the targeted killing. In cases in which sceurity officials are of the opinion that alternatives to targeted
killing exisl, such allematives are implemenied 10 the extent possible. At times targeted killing missions
have been canceled, when it has turned out that there is no possibility of performing them without
disproportionalely endangering innocent persons.

4, ___ The Petition and its Ilearing

14, The petition was submitted {on Jannary 24 2002), and after preliminary responses were
submitted, it was scheduled for hearing before a panel of three Justices, Alter the first session (oo April

1gth 2002, belore Barak F., Dorner J & Enrglard J), the parties were asked to submit supplementary
briefs, including responses to a serics of questions which were posed by the Court. Alfter submission of
those responses, an additional scssion of the petition's hearing was held (on July 8 2003, before a panel
consisting of Barak £, Or V.P. & Mazza J). During that scssion, petitioners' motion for interlocutory
injunction was hcard. ‘1he motion was denied. At the request of the parfies, additional dates for
submission of supplemental briefs were sel. Al pelilioners' request, an additional session was held (on
February 16 2005, before a panel consisting of Harak P., Cheshin V.P. & Beinisch J). During this
hearing respondents presented the Prime Minister's stalement at the Sharem a-Sheikh conference,
according 10 which the State of Isracl suspended the use of the targeted killings policy. In light of that
stalement, we decided to suspend the bearing ol the petition to another date, in case that should be
necessary. In June 20035 the State rencwed the implementation of the policy. Tn light of that, and to the
partics' request, an additional hearing was hetd (on December 11, 2005, before a pancl consisting of
Barak P., Cheshin V.P. & Beinisch J). At the end of that hearing, we determined that judgment would
be given after the submission ol additional supplementary bricfs on behalf of the parties. According 10
the decision of Beinisch 7. (of November 22 2006), Riviin F.P. replaced Cheshin V.£., who had retired.

15. After the petition was submitied, two additional motions for enjoinder were submitted. First {on
July 22 2003}, petitioners' counsel submitted a motion, on behalf of the National Lawyers Guild and the
International Association of Democratic Lawyers, (or enjoinder to the petition and to submit briefs as
amici curie. Respondents opposed the motion. [ater (on February 23 2004) a motion was subimitied by
"Shurat ha-Din — Israel Law Center” and 24 addinional applicants, for enjoinders as respondents to the
petition. Pctitioncers opposed the motion. We decide to allow both motions and o enjoinder the
applicants as partics to the petition. The arpuments of amici curie support most of petitioners’
arguments. They further argue that the killing of religious and political leaders contradiets international
law and is illegitimate, both in limes of war and in times of peace. [n addition, the policy of targeted
killing is not to be implemented against those involved in lerronst achvity except in cases in which there
is immediate danger 1o human life, and even then it is to be implemented only if there is no other means
that can be used to remove the danger. The arguments on beball of” "Shurat haDin" support most of
respondents’ arguments. [t further claims that tarpeted killings are pernuissible, and even required,
pursuant to the Jewish law principle of "if one rises to kill you, rise and kill bim fiest” (BABYLONIAN
TALMUD, SANIIEDRIN &, 72a), and pursuant to the fewish law rule regarding "he who pursues his fellow
man 10 kill him., " (MAIMONIDES, MISHNE TORAN, NEZBIM, ffalachot Rotzeach v'Shmirat Nefesh,
chapter 1, halacha &).

3. The General Normative Framewark
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A. international Armed Conflict

16.  The general, principled starting point is that between Israck and the various terrorist organizations
active in Judea, Samaria, and the Gaza Strip (hereinafter "the area™ a continuous situation of armed
conflict has existed since the first fufifada. The Supreme Court has discussed the oxistence of that
conflict in a scrics of judgments (see HCJ 9255/00 £Y Safa v. The Siate of Israef (unpublished), I[1CJ
2461101 Kuaw'an v, The Commander of IDF Forces in the Judea and Samaria Area (unpublished); HCJ
9293/01 Barake v. The Minister of Defense, 56(2) PD 509; HCI 31 14/02 Barake v. The Minister of
Defense, 36(3) PIY 11; HCJ 3451/02 Almandi v. The Minster of Defense, 56{3) P} 30 (hereinafter
“Almandi™y; HCY 817202 forakim v. The Commuander of IDF Forces in the West Bank (unpublished),
IICT 7957704 Mara'abe v. The Prime Minister of fsrael (unpublished, hereinafter — AMara'abe). In one
casc I wrote:

"Since late September 2000, severe combat has been taking place in the arcas of Judea and
Samaria. I i not police activity. It is an armed conflict" (ITCT 7HS02 Ajuri v. The
Military Commuander of the Judea and Samaria Area, 56(6) PD 352, 358; hercinafter
“Ajuri™.

This approach is in line with the definition of armed con(lict in the International Jiterature (see O. BEN-
MAFTALL & Y. SHANI, INTERKATIONAL LAW BETWEEN WAR AxD PRACE, 142 (2006) [HAMISHPAT
[TABEWLEUM! BEIN MILCHAMA LE'SHALOM], hereinalter "BUN-NAFTALI & SHANI"; Y. DinSTEN,
WAR, AGGRESSION AND SLLI-DEFENCE 201 (4"‘ ed. 2005); I DUFFY, THE "WAR ON TERROR' AND
THE FRAMEWORK OF INTERNATIONAL T.Aw 219 (2005}, hereinafler DUFFY). It accurately reflects
what is taking place, to this very day, in the gre. Thus the siluation was described in the supplement 1o
the summary on behalf of the State Atlorney (on January 26 2004):

"For morte than three years now, the State of Israc) is under a constant, continual, and
murderous wave of terrorist attacks, directed at [sraelis — because they are Israelis —
without any discrimination between combatants and civilians or betwesn men, wormen, and
children. In the framework of the current campaign of terrorism, more than %00 {sraelis
have been killed, and thousands of other Israelis have been wounded to date, sinee late
September 2000. In addition, thousands of Palcstinians have been killed and wounded
during that period. For the sake of comparison we note that the number of Israch
casualties i proportion lo the population of the State of Israel, is a number of times preater
than the percentage of casualties in the US in the events of September 11 in proportion to
the US population. As is well known, and as we have already noted. the cvents of 9/11
were defined by the states of the world and by intermational orgamizations, with no
hesitation whatsocver, as an 'armed confhiet' justifving the use of counterforee.

‘The terrorist attacks take place both within the territories of Judea, Samaria, and the (Gaza
Strip (heremnalter "the territories”) and in the State of Isracl proper. They are directed
against civilians, in ervilian population eoncentralions, in shopping centers and in markets,
and agams1 TDF soldiers, in bases and compounds ol the security forces. In these terrorist
attacks, the terrorist orgamzations use milHary means par excellence, whereas the common
denominator of them all is their lethalness and cruelty. Among those means are shooting
allacks, swicide bombings, mortar fire, rocket [ire, car bombs, ef cetera” (p. 30).

17. This armed conllict does not take place in a normative void, It 1s subject to the normative
svstems regarding the permissible and the prohibited. [ discussed that in one case, stating:
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"Tsrael is not an 1solated island. It is a member of an international system’'.... The combat
activities of the IDI are not condueted in a legal void. There are legal norms - some from
customary international law, some from international law enirenched in conventions to
which Israel is party, and somc in the fundamental principles of Isracli taw — which
determine rules about how combat activities should be conducted" (HCJT 4764/04
Physicians for Human Rights v. The Commander of (DI Forces in Gaza, 58{5) PD 385,
391, hercinafter Physicions for Human Rights).

What is thc normative sysiem thal applies in the easc of an armed conllicl between Isrzel and the
terrorist organizations acling in the area?

18, The normative system which applies to the armed conflict between Israel and the terrorist
orgamzations in the area is complex. [n its center stands the international law regarding international
armed conflict, Professor Casscse discussed the international character of an arnied conflict between the
gccupying state in an arca subject {o belligerent occupation and the terrorists who come from the same
area, including the armed conflict between [sragl and the terrorist organizations in the areqa, stating:

"An armed conllict which takes place between an Oeccupying Power and rebel or insurgent
groups — whether or not they arc terrorist in character — in an cccupied territory, amounts
10 an international armed conflict” {A. CASSESE, INTERNATIONAL LAW 420 (2™ cd.
2005), hereinafter CASSESE).

This law includes the laws ol belligerent occupation. However, it is not restricted only to them. This
law applies 11 any case of an mmed conllicl of international character — in other werds, one that crosses
the horders of the state — whether or not the place in which the armed contlict occurs 15 subject 1o
belligerent occupation. This law constitutes a part of fue in bello. From the humanitarian perspective, it
is part of intermational bumanitarian law, That bumanitarian law is the fex speciafis which applics in the
case of an armed conflict. When there is a pap (Jacuna) in that law, it can be supplemented by human
rights law (see Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, IC) Reports
1090, 226, 240, hereinalter The Legality of Nuclear Wegpons: Advisory Opinion on the Legal
Consequences of the Construction of @ Wall in the Oceupied Palestinian Territory, [C] Reports 2004,
136, hereinafter The Fence, Bankovic v. Belgium, 41 ILM 517 (ECIIR, 12 December 2001); see also
Meron, The Humanization of Humanitarian Law, 94 AMERICAN JOURNAL OF INTERNATIONAL LAW
239 (2000)). Alongside the international law dealing with armed conflicts, fundamental principles of
Israeli public law, which every Isrueli soldier "carries in his pack” and which go along with him
wherever he may turn, may apply (scc HCl  393/82/ami'at Ascan el-Mabwun el-Mahdudeh el-
Masauwliyeh, Comonunad Society Registered ol the Judea and Samaria Area Headguarrers v. The
Commander of [DF Forces in the Judea and Samaria Areal7 (4 P.D. 785, 810, hercinafter Jami‘ar
Ascan; Ajwri, at p. 365; Mara'abe, al paragraph 14 of the judgment).

19, Substantial parts of mternational law dealing with armed conflicts are of customary character.
That customary law 1 part of Isracli law, "by [orce ol the State of Israel's exisience as a sovereign and
independent state” (5.2, Cheshin, J, CrimApp 174/54 Shrempfeffer v. The Attorney General, 10 PD 5,
15; see also CrnmApp 336/61 Eichmann v. The Atiorney General, 17 PD 2033, CApp 7092/94 Her
Majesty the Queen in Right of Canada v. Edelson, 51(1) PD 625, 639 and the caselaw referred to
within, and Ruth Lapidoth, The Starus of Public Iniernational Law in Jsraeli Lenw, 19 MISITPATIM 809 (
3730)  [Mikumo shel haMishpat  halleinlevmi  haPombi  beMishpar  haYisraelil;, R SABLE,
INTERNATIONAL LAW 29 (2003} [MISHPAT BEINLEUMI)). Shamgar P expressed that well, stating:

"According to the consistent casclaw of this Court, customary international law 15 a part of
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the law of the country, subject 10 Israeli stalute determining a contrary provision" (FICJ
T85/87 dAfu v. The Commander of IDF Forces in the West Bank, 42(2) PD 4, 33).

The international law entrenched in international conventions which is not part of customary
international law (whether Israel is party to them or not), is not cnacted in domestic law of the Statg of
[sracl {see HCJT 69/81 4hu A'ita v. The Commuander of the Judea and Samaria Area, 37(2) PD 197, 234,
and Zilbershatz, fnfegration of Internationaf Law into Israeli Law - The Current Law is the Desirable
Lew, 24 MISHPATIM 317 (5734) [Kiitat haMishpai haBeinleumi leMishpat haYisraeli — haDin
haMatzui, Ratzui]). In the petition before us, there is no question regarding contradictory Israclt law.

Public Israch law recognizes the Isracl Delense Forces as "The People's Army" (article 1 of Basic Law:
the Ammy). The army is authorized "to do all acls necessary and legal, in order 1o defend the State and
in order to attan its sceurity-national goals" (article 18 of the Administration of Rule and Justice
Ordinance, 3708-1948). Basic Law: the Government recognizes the legality of "any military acts
needed in order to defend the State and public secwty (article 40(b)). These acts aiso include, of
colrse, armed conflict against terrorist organizations outside of the boundaries of the State. Also fo be
noted is the exceplion o ¢riminal lability determined in article 34m{1) of The Penal Code, 5737-1977,
according to which a person shall not be criminally liable for an act which he "bas a duty, or is
authorized, by taw, 10 do.” When soldiers of the Tsrael Defense Forees act pursuant to the laws of armed
conflict, they are acting "by law", and they have & good justilication defense. However, if they act
contrary Lo the laws of armed conllict they may be, inter afia, criminally liable for their actions. [ndeed,
the "geometric location” of our issue is in customary internaiional law dealing with armed conflict. Ttis
from that law that additional law which may be rclevant will be derived according to our domestic law.

International treaty law which has no customary foree 1s not part of our internal law.

20.  International law dealing with the armed conflict between Israel and the terrorist organizations is
entrenched in a number of sources (see TINSTEMN, TIE CONDUCT OF HOSTILITIES UNDER THE LAW
OF INTERNATIONAL ARMED CONFLICT 3 (2004), hercinalter DINSTER). The primary sources are as
lollows: the fourth Hague convention {Hague Convention (IV) Respeciing the Laws and Customs of
War on Land (1907). hereinafter The Hague Converttion). The provisions of that convention, to which
Isracl is not a party, are of customary international law status (see Jomi'at dscan, at p. 793; HCJ
2056/04 The Beit Sourik Villuge Council v. The Government of Israel, 58(5) PD 817, 827, hereinatier
Beir Scurik; Apwri, at p. 364, Alongside it slands The Fourth Geneva Convention (IV Geneva
Convenlion Relative to the Protection of Civilian Persons in Time of War (194%)). [srael is party to that
convention. Tt has not becn cnacted through domestic Tsraelt legislation. However, its customary
provisions constitute part of the law of the State of Israel (see the judgment of Cohen, J. in HCT 698/80
Kawasme v. The Minister of Defense, 35(1) PD 617, 638, hereinafter Kenwvasme). As is well known, the
position of the Government of Jsrael 15 that, in principle, the laws of belligerent occupation in fhe
Fourth Geneva Convenrion do not apply reparding the greg. However, Istac] honors the humanitarian
provisions of that convention (see Kawasme, Jami'at Ascan, at p. 194; Afwrd, al p. 364 HCI 3278/02
Homoked: Center for Defense of the Individual founded by Dr. Lorte Salzberyer v. The Commander of
IDF Forces in the West Bank Area, 57(1) P1X 385, 396, hereinafter Flamoked: Center for Defense of the
Individual, Beit Sourik, al p. 827; Mara'abe, at paragraph 14 of the judgment). That is sufficient for the
purposes of the petition before us. In addition, the laws of armed conflict are entrenched in 1977
Additional Prolocol [ io the Geneva Conventions of 12 Angust 1949 relating to the Protection of
Victims of International Armed Conllicts, & June 1977, hercinaftcr The First Protocol). Israel is not
party to thal protocol, and it was not enacied in domestic Isracli legislation. Of course, the customary
provisions of The First Protocol arc part ol Israeli law,

21 Cur starling point is that the Jaw that applies 10 the armed confliet between Israel and the

torrorist organizations in the areq is the international law dealing with armed conflicts. 5o this Court
has viewed the character of the conilict 1n the past, and so we continue to view it in the petiton before
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us, According to that view, the facl that the terrorist organtzations and their members do not act in the
name of a state does not wurn the strugele against them inte a purely iniernal state conflict (see CASSESE,
al p. 420). Indeed, in today's reality, a terronst orgamization is likely lo have considerable military
capabilitics., At timies they have military capabilities that exceed those of states. Confrontation with
those dangers cannot be restricted within the stale and 1ts penal law. Confronting the dangers of
terrorism constitutes a part of the international law dealing with armed conflicts of international
character. A number of other possibiltties have been ralsed in the legal literanure (see DUFFY, at p, 21§;
EMANUEL OGROSS, DEMOCRACY'S STRUGGLE AGAINST TERRORISM, LEGAL AND MORAL ASPECTS
585 (2004) [MA'AVAKA SHEL DEMOCRATIA BETRROR: HEIBETIM MISHPATIIM VEMUSARIIM]
hereinalter OROSS; Oma Ben-Nattali & Keren R Michaeli, 'Be Must Nor Make a Scarecrow of the
Law" a Legal Analysis of the Israeli Poliev of Targeted Killings, 36 CORNELL INTERNATIONAL Law
JOURNAL 233 (2003), hereinafier "Ben-Naftali & Michaeli”; Derek Jinks, September 17 and the Law of
War 28 YALE JOURNAL OF INTERNATIOMAL Law 1 (2003}, hereinafter "links"). According to the
approach of Prolessor Kretemer, that armed conilict should be eategorized as a conflict which is not of
purcly internal national character, bul also nol of international character, rather is of a mixed character,
to which both inlernational human nights law and inlemational humanitarian law apply {s2e Dawvid
Kretzmer, Targeted Kitling of Suspected Terrovists: Extra-Judicial Executions or Legitimoate Means of
Defence? 16 EUROPEAN JOURNAL OF INTERNATIONAL LAW 171 (2000}, hereinafter "Kretzmer™);
Respondents' counsel presented those possibilitics to us, and pointed out their problems, without faking
any slance on the issue. As stated, for years the starting point of the Supreme Court — and also of the
Statc's counsel before the Supreme Court — is that the arined conflict is of an intemational character, In
this judgment we contimue to rule on the basis of that view. It should be noted that even those who are
of the opinion that the armed conflict between [sracl and the terrorist organizalions 1s not of
international character, think that international humanitarian or intcrnational human rights law applies to
it (see Kretemer, at p. 194; BEN-NAFTALI & SHANL, at p. 142}, as well as Hamdan v. Rumsfeld, 165 1..
Ed. 2d 729 (2000); ard Prosceutor v. ladic, 1CTY, casc no. IT-94-1, para. 127, hereinafter Tadic,
regarding armed conflict which is not international, see YORAM DINSTEIN, CHARLES H. B (GARRAWAY
& MICHAEL N. SCHMITT, THE MANKUAL ON NON-INTERNATIONAL ARMED CONFLICT: WITH
COMMENTARY (2006).

22, The international law dealing with armed conl(Ticts 1s based upon a delicate balance between two
coniradictory considerations (vee Jami'at Ascan, at p. 794; Moked: Center for Defense of the Individual,
al p. 396; Beit Sourik, at p. 833). One copsists of the humanitanan considerations regarding those
harmed as a result of an armed conflict. These considerations are based upon the rights of the
individual, and his dignity. The other consists of mililary need and sucecss {see DINSTEIN, at p. 16).
The balance between these considerations is the basis of interational law of armed contlict. Professor
Greenwood discussed that, slating:

"Infemalional humanitarian law in armed conflicls 15 2 compromise hetween military and
humanitarian requircments. lts rules comply with both military necessity and the dictates
of humanity" (IMETER FLECK {ed.) THE HANDBOOK OF HUMANITARIAN LAW [N ARMED
CONFLICTS 32 (1993}, hercinalier FLECK).

In Jami'ar Ascan, | wrote:
"The Hague Resulations revolve around two cenfral axes: one, the ensuning of the
lcpitimate security interests of the occupicr in the territory under belligerent cccupation;
the other, the ensuring of the peeds of the civillan population in the territory under

belligerent cccupation” (p. 7941,

In another case Procaecia J noted that The Hogue Convention authorizes the mulitary commander to
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look after two needs:

"The one need is a military, and the other is civilian-humanitarian. The first focuses on
concern for the security of the military force occupying the arca, and the sccond on the
respongibility for maintaining the welfarc of the inhabitants, Within the latter sphere, the
commander of the areq is responsible not only for maintaining order and the security of the
inhabitants, but also for protecting their rights, cspeeially their constitutional human rights.
The concern for huroan rights lies al the heart of the humanitarian considerations that the
commander musl consider” (BC) 10356/02 flass v. The Commander of IDF Forces in the
West Bank, 58(3) P13 443, 455, hereinalter — Hass).

In Beit Sowrik | added that —

"The law of belligerent oceupation recognizes the authority ol the military commander to
mainlain securily in the greq and to thus protect the security of his country and its citizens.
However, it imposes upon the use of this authority the condition of a proper halance
between that security and the rights, needs, and inlerests of the local population” {p. 832).

Indecd,

"like in many other arcas of law, the solution is net found in "all' or nothing'; the selwtion is
in location of the proper balance between the clashing considerations. The selution is not
in assigmmenl ol absolute weight to oue of the considerations; the solution 15 in assighment
of relative weights 1o the various considerations. while balaneing between them at the point
of decision” { Wara'abe, paragraph 29 of the judgment).

The result of that balancing is that human rights are protected by the law of ammed conflict, but not to
their full scope. The same is so regarding the military necds. They are given an opportunity to be
fulfilled, but not to their full scope. This balancing reflects the relativily of human righis, and the limits
of military needs. The balancing point is not constant. "In certain jssues the aceent is upon fthe military
need, and in others the accent is upon the necds of the civilian population” (Jami'at Ascan, at p. 794),
What are the lactors alfecting the balancing point?

23, A central consideration affecting the balancing point is the identily of the person harmed, or the
objcctive compromised in armed conflict. That is the central principle of the distinction (see [DINSTER,
at p. 82; BEN-NAFIALL & SHANL, at p. 131). Customary international law regarding armed conflicts
distinguishes between combatants and military largets, and non-combatants, in other words, civilians
and civilian objectives (see The Legality of Nuclear Weapans, at p. 257; The First Pratocol, art. 43).

According to the basic principle of the distinetion, the balancing point between the State's military need
and the other side’s combatants and military vbhjectives 15 not the same as the balancing point between
the state's military need and the other side’s civilians and civilian objectives. In general, combatants and
military objectives are lepitinate targets for military attack, Their lives and bodies are endangered by
the combat. They can be killed and wounded. However, not every act of combat against them is
permissible, and not every mililary means is permissible. ‘Thus, for example, they can be shot and
killed. However, "treacherous killing" and “"perfidy” are forbidden {see DINSTEIN, at p. 198). Use of
cerlain weapons is also forbidden. The discussion of all these does not arise in the petition before us.

Moreover, comprehensive legal rules deal with the status ol prisoners of war. Thus, for example,
prisoners of war are not to be put on criminal trial for their very participation in combat, and they arc to
be "humanely treated” (The Third Geneva Convention, art. 13). They can ol course be tned lor war
crimes which they commitied during the hostilities. Cpposite the combatants and military objectives
stand the civilians and civiban objectives, Military attack directed at them is forbidden. Thetr lives and
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bodies are protected from the dangers of combat, provided that they themselves do not take a direct part
m the combat. That custornary principle is worded as follows:

"Rule I: The parties to the conflicl must at all times distinguish between
civilians and combatants. Attacks may only be directed against combatants,
Attacks must not be directed against ¢civilians.

Rule 6: Civilians arc protcected against atlack unless and {or such time as they
take a direct part in hostilities.

Rule 7. The parties to the conflict must at all times distinguish between civilian
ohjects and military objectives. Attacks may only be directed against military
ocbjectives. Attacks must not be dirscted against civillan objects™ {d. |
HENCKAERTS & L. DOSWALD-BECK, CUSTOMARY INTERNATIONAL LAW pp. 3,
19, 25 (Vol 1, 2005}, hereinafter HENCKAERTS & DOSWALD-BECK).

This approach — which protects the lives, bodies, and property of civilians who are not laking a direct
part in the armed conflict — passes like a thread throughout the casclaw of the Supreme Court {see
Jami'at Ascan, at p. 794; HC) 72/86 Lalub v. The Mifitory Commander of the Judea and Samaria Areq,
411y PD 528, 532; Afmemndi, al p. 35; Ajuri, at p. 365; Moked: Center for the Defense of the Individual,
al p. 396; HC) 5591/02 Yasin v. The Connander of the Kizi'of Militury Camp, 57(1) PD 403, 412,
hereinafler Yasin, HCJ 3239/02 Murah v. The Commander of IDF Forces in the Judea and Samaria
Area, 57(2) PD 349, 364, Hass, at p. 465; Mara'abe, at paragraphs 24-29 of the judgment; HCJI 1890/03
The Muricipality of Bethlehem v. The State of fsrael, 39{(4} P13} 736, paragraph 13 of the judgment,
hercinafter The Municipafin: of Bethichem), [IC] 3799/02 Adulah — The Legal Center for Arab Minority
Righis in Israel v. GCQ Central Commuand, IDE, paragraph 23 of my judgment, hereinafter The "Farly
Warning" Procedure). T discussed that in Physicians for Human Rights, which dealt with the combat
activity during the armed conflict in Rafial:

*_..the central provision of international humanifarian law applicable in times of combat is
that civilian persons are '...cntitled, in all circumstances, to respect for their persons, their
honour, their family rights, their religious convictions and practices, and their manners and
customs. They shall at all times be humanely treated, and shall be protected especially
against all acts of violence or threats thereof (Fourth Geneva Convention, § 27. See also
Hague Regulations, regulation 46} At the foundation of that provision is the recognition of
the value of man, the sanctity of his life, and his freedom. . . . Ilis life, and dignity as a
person may not be harmed, and his dignity must be protected. This basic duty is not
absolute. It is subject to ', . . such measures of control and security. . . as may be necessary
as a resull of the war™ (See Fowrth Geneva Convention, § 27, {inal clause). These measures
may not affect the fundamental rights ol the perscns concerned. . . . They must be
proportionate’ {p. 393,

Later in the samc case [ stated:
"The duly of the military commander according (o the basic rule is twofold. First, he must
refram from acts that harm the local civilians, That is his 'nepative’ duty. Second, he must
take action necessary to ensure that the local civilians are not hammed. That is his 'positive’

duty. . . . Boih these duties — the boundary between which is fine — should be fulfilled
reasonably and proportionately, according to the requiremcnts of time and place™ (p. 394).

Are terrorist organizations and their members combatants, in regards to their rights in the armed
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conflict? Asc they civilians taking an active part in the armed conflict? Arc they possibly neither
combatants nor civilians? What, then, is the status of those temronsts?

BE. Combatants

24 What makes a person a combatant? This catepory includes, of course, the armed forces, It also
includes people who fulfill the following conditions (The Hague Regidations, §1):

“The laws, rights, and dutres of war apply not only io armies, but also to mulitia and volunteer
corps fulfilling the following conditions:

1. To be commanded by a person responsible for his subordinaies;
2. To have a fixed distinctive emblemn recognizable at a distance:

To carry wrms openly; and

Lk

4. To conducl their operations in accordance with the laws and customs of war.

Article 13 of The First and Second Geneva Conventions and article 4 of The Third (Geneva Conventions
repeat that wording {(compare afso article 43 ol The Firsr Profocod). Those conditions are examined in
the legal lilerature, as well as additional conditions which are deduced from the relevant conventions
(see DINSTEMN, at p. 39). We nced not discuss all of them, as the terrorist organizations from the areq,
and their members, do not fulfill the conditions for combatants {see GROSS, at p. 75). It will suffice to
say that they have no fixed emblem recognizable at a distance, and they do not conduct their operations
in accordance with the laws and customs of war. [n one case, | wrote:

"The [.ebanese detainees are not to be seen as prisoners of war. It is suflficient, in order to
reach that conclusion, that they do not fulfill the provisions of article 4a(2){(d) of The Third
Crermeva Convention, which provides that one of the conditions which must be [ullilled in
order to fit the definition of 'a prisoner of war' is 'lhat of conducting thelr operations
accordance with the laws and customs of war' The organizalions to which the Lebanese
detainees belonged are lerrorist organizations acting contrary to the laws and customs of
wat. Thus, for example, these organizations intentionally harm civilians, and shoot from
within the civilian population, which serves them as a shield. Tach of these is an act
conlrary 10 international law. Indeed, Tsrael's constant siance throughout the years has
becn to view the varigus organizations, like the Hizboilah, as organizations to which The
Third Geneva Convention does nol apply. We {ound no cause to intervene in that
stance” (HCT 2967/00 Arad v. The Knesset, 54 PD(2) 188, 191; see also Severe Crim(C
1158/02 (T'A) The State of Israel v. Bavguti {unpublished, paragraph 35 of the verdict); Tav
Mem/69/4 The Miliiary Prosecutor v. Kassem, | SELECTEDR JUDGMENTS OF THE
MILITARY TRIBUNALS IN THE ADMINISTERED TERRITORIES 403 [PISKET DIN NIVCHARIM
SHEL BATE HADIN HATSVAYIM BASHTACHIM HAMUCHZAKIM |}

23, The terronists and their organizations, with which the State of Israel has an armed conflict of
intcrnational character, do not fall into the category of combatants. They do not belong to the armed
forces, and they do not belong (o units to which intemational law prants status similar to that of
combatants, Indeed, the terrorists and the organizations which send them to carry out attacks are
unlawful combatants. They do not enjoy the status of prisoners of war. They can be tried for their
parlicipation in hostilities, judged, aud punished. The Chiel Justice of the Supreme Court of the United
States, Stone C.J discusscd that, writing:
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"By wuniversal agreement and practice, the law of war draws a distinction
between the armed forces and the peaceful population of beliigerent nations
and also between thoss who are lawful znd unlawful combatants. Lawful
combatants are subject io capfure and detention as prisoners of war by
copposing military forcaes. Unlawful combatant are likewise subject to capture
and detention, but in addition they are subject te trial and punishment by
military fribunals for acts which render their belligerency unlawful" (Ex Parte
Quirin 317 U8 1, 30 {1842); see also Hamdi v. Rumsfeld, 542 U 5. 507 {
20043,

The Tmprisonment of Unlawful combatants Law, 5762-2002 authorizes the chief of the gencral staff of
the TDF 1o tssue an order for the adminisirative detention of an "unlawiul combatan”. That term is
defined in the statote as "a person who took part in hostilitics against the State of Israel, whether dircetly
or indirectly, or is parl of a force which commits hostilities against the state of Isracl, who does not
fulfill the condilions granting prisoner of war stalus in inlemational humanitarian law, as determined in
article 4 of Il Geneva Convention relative to the Treatment of Prisoners of War, 12 August 1949
MNcedless to say, unlawful combatants are not bevond the law. They are not "outlaws®. God created
them as well in his image; their human dignity as well is to be honored; they as well enjoy and are
entitled to protection, even i most mimimal, by customary international law (Neuman, Humanitarian
Low and Counterferrorist Foree, 14 EUROPLAN JOURNAL OF INTERNATIONAL LAWw 283 (2003); Georg
Nolte, Preventative Use of Force and Preventative Killings: Moves into a Different Legal Order, §
THEORETICAL INQUIRIES IN LAaw 111, 119 (2004), hereinafter "Nolie"). That s certainly the case when
they are in detention or brought to justice (see §75 of The First Protocol, which reflects customary
international faw, as well v Knut Dormann, the Legal Sitwation of 'Unlawful/Unprivileged'
Combatants, 849 INTERNATIONAL REVIEW OF THE RED CROS8S 45, 70 (2003), hereinafter
“Dormann™). Does it follow thal in Istael's conduct of combat against the lerrorist organizations, [srael
is not entitled (o harm them, and Tsrael 1s not entitled fo kill them even if they are planning, launching, or
committing terrorist attacks? 1f they were seen as (legal) combatants, the answer would of course be
that Isracl is cntitled to harm them. Just as it is permissible 1o harm a soldier of an encmy country, so
can terrorists be harmed. Accordingly, they would also enjoy the status of prisoners of war, and the rest
of the protections granted to legal combatants. However, as we have seen, the terrorists acting against
Isracl are nol combatants according to the definition of that term in international law; they are not
entitled to the status of prisoners of war, they can be put on (rial for their membership in terrorist
organizations and for their operations against the army. Are they scen as civilians under the law? [t is
to the examination of that question which we now turn.

C. Civilians

26,  Customary intcrnational law regarding armed conflicts protects "civilians” {rom hamm as a resull
of the hostilities. The International Court of Justice discussed that in The Legality of Nuclear Weapons,
stating:

"states musl never make civilians the object of attack™ {p. 257}

That customary principle is expressed in article 31(2) of The First Protocol, according to
which:

"Tha civilian population as such, as well as individual civilians, shall not be the
aobhjact of attack™

From that {ollows also the duty to do cverything possible to minimize collateral damage to the civilian
population during the attacks on "combatants" (se¢ Eval Benvenisti, Human Dignity in Combat. the
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Dty to Spare Enemy Civilians, 39 [SRAEL LAW REVIEW 81 (2006). Against the background of that
prodection granled o "civilians”, the guestion what constitutes a "civilian™ for the purposes of that law
arises. The approach of customary international law is that "civilians" are those who are not
“combatanis" {(see §30(1) of The First Frotocol, and SABLE, at p. 432). In the Blaskic casc, the
Intematienal Criming] Tribunal for the former Yugoslavia ruled that civilians are —

"Persons who are not, or no longer, members of the armed forees” (Prosecutor v. Blaskic {
20003 Case [T-95-14-T, para 180).

That definiton is "nepative” in naturc. It defines the coneept of "civilian" as the opposite of
"combatant”. It thus views unlawlul combatants — who, as we have seen, are not "combatants" — as
civilians, Does that mean that the unlawful combatants are entitled 0 the same protection to which
civilians who are not unlawful combatants are eniitled? The answer is, no. Customary international law
rcgarding armed conflicts detennines that a civilian taking a direed part in the hostilities does not, at
such time, enjoy the protection granted to a civilian who is not taking & direct part in the hostilities (see
§51(3) of The First Profocof). The result is thal an unlawlul combatant 1s not a combatant, rather a
“civilian". Howevcer, he is a civilian who is not protected from attack as long as he s taking a dircet part
m the hostilities. Indeed, a person's status as uniawful combatant is not merely an issue of the intemal
state penal law. It is an issue for international law dealing with armed conflicts (yee Jinks). Tt iy
manifest in the facl that civilians who are unlaw[ul combatants are legitimate targets for attack, and thus
surcly do not cnjoy the rights of civilians who are not unlawful combatants, provided that they are
taking a direct part in the hostilities at such time. Nor, as we have seen, do they enjoy the rights granted
10 combaiants. Thus, Jor example, the law of prisonzrs of war does not apply to them.

D). A Third Category: Unlawful combatants?

27. In the oral and writlen arguments before us, the Statc asked us 1o recognize a third category of
persons, that of unlawful combatams. These are people who take active and continuous part in an armed
conflict, and therefore should be treated as combatants, in the scnse that they are legitimate targets of
attack, and they do not enjoy the protections granted to civilians. However, they are not entitled te the
rigchts and privileges of combatants, since they do not differentiale themselves from the civilian
population, and since they do not obey the laws of war. Thus, [or example, they are not entitled to the
status of prisoners of war. The State’s position is that the terrorists who participate in the armed conflict
between Israel and the terrorist organizations fall under this category of unlaw/lul combatants.

23 The literature on this subject is comprehensive (Richard R, Baxter, So-Cafled "Unprivileged
Belligerency': Spies, Guerriflas und Saboteurs, 28 BRITISH YEARBOOK OF INTERNATIONAL LAW 323 (
19513; Kenneth Watkin, Warriors without Rights? Combatants, Unprivifeged Belligerents, and Struggle
over Legitimacy, 11 HARVARD PROGRAM ON [IUMANITARIAN POLICY AND CONFLICT RESEARCH {
2005), hereinafter "Watkin"; Jason Callen, Unlewful Combatants and the Geneva Conventions, 44
VIRGINIA JOURNAL OF INTERMATIONAL LAw 1025 (2004), Michael 1. [Tolfman, Ferrorists Are
Uniawful Belligerents, Not Unlawiid Combatanis: 4 Distinction With fmplications for the Futire of
International Humenritgrian Taw, 34 CASE WESTERN RESERVE JOURNAL O INTERNATIONAL LAWw
227 (2002); Shlomy Zachary, Between the Geneva Conventions: Where Does the Unlawfil Combatunt
felong? 38 ISRAEL Lw REVIEW 378 (2005); Nolte, Dormann). We shall take no stance regarding the
queslion whether 11 1% desirable 1o recognize this third calegory, The question beflore us is not one of
desirable law, rather onc ol existing law. In our opinion, as far as cxisting law goes, the data before us
are not sufficient o recogmize this third category. That is the case according to the current state of
imernational law, both inlemnational (reaty law and customary intemnational law (see CASSESE, at pp.
408, 470). It is difficult for us to sec how a third category ean be recognized in the framework of the
Hague and Geneva Convertions. 1t does not appear to us thal we were presented with data sufficient to

hitp:felyonl.court. gov.il/files_eng/I2/690/007/ A34/02007690.a34 him 172009



H IT-04-82-A Page 17 o[ 42930

allow us (o say, at the present time, that such a third category has been recognived in customary
mternational law. [{owever, new realily at times requires new interpretation. Rules developed against
the background of a reality which has changed must take on a dynamic interpretation which adapts
them, in the framework of accepted interpretational roles, to the new reality (see Jami'at Ascon, al p.
800, Afuri, at p. 381). In the spicit of such interpretation, we shall now proceed to the customary
international law dealing with the status of civilians who canstitute unlawful combatants,

6, Civilians who arce Unlawful combatants

A, The Basic Principle: Civilians Taking a Direct Part in Hostilitics ar¢ not Protected at Such
Time they are Doing So

29.  Civilians enjoy comprehensive protection of their lives, liberly, and property. "The protection of
the lives of the civilian population is a central vyalue in humanitarian law" (The “Farly Warning”
Procechre, al paragraph 23 of my judgment). "The right (o life and bodily integrity 1s the basic right
standing at the center of the humanitarian law intended (o pretect the local population” (HCF 9393/04
Yanun Vitlage Council Head v, The Commander of [DF Forces in Judea and Samaria (yet
unpublished)). As opposed to combalants, whom one can harm due to their status as combatants,
civilians are not to be harmed, duc to their status as civilians, A provision in this spirit 1s detenmined in
article 51(2} of The First Protocol, which constitutes customary international law:

"The civilian population as such, as well as individual civilians, shall not be the object of
attack. . ."

Article 8{2)bXD-(ii) of the Rome Statute of the International Criminal Court determines, in the same
spiril, in defining a war crime, that if an order 1o atlack civilians is given intentionally, that is a crime.
That crime applies to those civilians who are "not taking direct part in hostilitics". In addition, civilians
are nct to be harmed in an indiscriminate atlack; in other words, in an attack which, infer alia, is not
dirccted against a particular military objective (see §51(4) of The First Protocol, which constitutes
cuslomary intermational law; see 1IENCKAGRTS & DOSWALD-BECK, at p. 37). That protection is
grantcd to all civilians, cxcepting those civilians taking a direct part in hostilittes. Indeed, the profection
from atlack is not granted 10 unlawful combatants who are taking a direct part in the hostilities. 1
discussed that i1 one case, staling:

*The fghting is against the fterrorists. ‘The {ighting is not against the local
population” (Physicians for Human Righty, at p. 394).

What is the source and the scope of that basic principle, according to which the protection of
international humanitarian faw is removed {rom (hose who take an active part in hostilitics at such fime
that they are doing so?

B. The Source of the Basic Principle and its Customary Character

a0, The basic principle is that the civilians taking a direct part in hostilitics arc not protected from

attack upon them at such time as they are doing so. This principle 1s manifest in §583) of The First
Protocod, which determines:
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"Civilians shall enjoy the protection afforded by this section, unless and for
such time as they take a direct part in hostilities."

As is well known, Israel is not party to The First Protocel. Thus, 11 clearly was not enacted in domestic
Israeli legislanon. Does the basic principle express customary international law? The position of The
Red Cross is that it is a principle of customary intermnational law (IIENCKARRTS & DOSWALD-BECK, at
p. 20} That position is acceptable to us. It fits the provision Common Article 3 of The Genevy
Comvenfiony, o0 which Tsrael is party and which, according to all, reflects customary international law,
pursnant 10 which protection is granted 1o persons "[TJaking no active part in the hostilities." The
International Criminal Tribunal for the former Yugoslavia determined that arficle 51 of The First
Protocol constitules customary international law (see Struger ICTY 1T-0T-42-T-22 (20053}, In military
manuals of many states, including England, France, Holland, Australia, [taly, Canada, Germany, the
United States (Adr Foree), and New Zealand, the provision has been copied verbatim, or by adopiing its
essence, according to which civilians are not to be attacked, unless they are taking a {direct) part in the
hostlities. The legal literature sees that provision as an expression of customary international law {see
DINSTEIN, at p. 11; Kretzmer, at p. 192; Ben-Naftali & Michaeli, at p. 269; CASSESE, al p. 416; and
Marco Roscini, Targefing cnd Contemporary Aericf Bombardment, 54 1WITERNATIONAL AND
COMPARATIVE LAW QUATERLY 411, 418 (2003), hereinaiter "Roscini™; Vincent-Joel Proulx, [fthe Hat
Fits Wear &, If the Turban IFits Run for Your Life: Reflection on the Indefinite Detention and Targeted
Killings of Suspected Terrorists, 56 IIASTINGS Law JOURKNAL 801, 879 (2003}, George Aldrich, Leniy
aof War on Land, 94 AMERICAN JOURNAL OF INTERNATIONAL Law 42, 53 (2000)). Respondents'
counsel stated before us that in isracl's opinion, not all of the provisions of article 51(3) ol The First
Protocol reflect customary international law, According 1o the State's position, "all that is determined in
customary international faw is that it is lorbidden to harmr civilians in general, and it expressly
delermincs that it is permissible to harm a civilian who “takes a dircet part in hostilitics.' Regarding the
peried of time during which such harm is permitted, there 15 no restriction” (supplement to summary on
behalf of the State Aftormey (of January 26 2004), p. 79). Therelore, according to the position of the
State, the non-customary part of article 51(3) of The first Protocol 1s the part which determines that
civilians do nol enjoy protection from aflack “for such time” as they are taking a direct part in
hostiliies. As menticned, our position is that all of the parts of article 51(3) of The First Protocol
express customary internaticnal law. What is the scope of that provision? It is to that question that we
now (urmn.

C. The Essence of the Basic Principle

31 The basic approach is thus as follows: a civiliun — that is, a person who does not fall into the
category of combatant — must refrain from directly participating in hostilities {see FLECK, at p. 210}. A
civilian who violates that law and commits acts of combal does not losc his status as a civilian, but as
long as he is taking a direct part in hostilities he does not enjoy — during that time — the protection
granted 10 a civilian. He 15 subject to the risks ol altack like those to which a eombatant is subject,
without enjoying the rights of & combatant, e g. those granted to a prisoner of war. True, his status is
that of a civilian, and he does not lose that status while he is dircctly participating in hostilities.
However, he s a civilian performing the function of 2 combatant. As long as he periomms that function,
he is subycct to the risks which that funciion entails and ccases w enjoy the protection granted fo a
civilian from attack {see Kenneth Watkin, Controlling the Use of Force: A Role for Humen RKights
Norms in Contemporary Armed Conflici, 98 AMERICAN JOURNAL OF INTERNATIONAL LAWwW 1 (2004),
hereinafier "Watkin"). CGasser discussed that, stating:

"What are the consequences if civilians do cngage in combat? . . . Such persons
do nel lose their legal status as civilians, . . . However, (or factual reasons they
may net be able te claim the proteciion guaranteed to civilians, since anyone
performing hostile acts may also be oppoesed, but in the case of civilians, only
for so long as they take part directly in hostilities" (FLECK, at p. 211, paragraph
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S01).
The Red Cross Manual similarly states:

*Civilians are not permilled {o take direct part in hostilities and are immune
Irom atlack. I they take a direct part in hostilites they forfeit this
immunity" (MODEL MANUAL ON THE LAW OF AKMEDRD CONFLICT FOR ARMED
FORCES, at paragraph 610, p. 34 {(1999)).

That is the law regarding unlawful combatants. As long as he preserves his status as a civilian — that is,
as long as he does not become part of the army - but takes part in combat, he ceases to cnjoy the
protectien granted to the civilian, and is subject to the risks ol attack just like a combatant, without
enjoying the rights of 2 combatant as a prisoner of war. Indeed, terrorists who take part in hostilities are
nol entitled te the protection granied (o civilians. True, terrorists participating in hostilitics do not cease
to be civilians, but by their acts they deny themselves the aspect of their civilian status which grants
them protection [rom military attack. Nor do they emjoy the rights ol combatants, e g the status of
prisoners of war.

32. We have seen that the basic principle is that the civilian population, and single civilians, are
protected [rom ihe dangers of military activity and are not targets for attack. That protection is granted
to civilians "unless and for such time as they take a direct part in hostilities" (§31{3) of The First
Protocof). That provision is composed of three main parts. The first part is the requirement that
civilians take part in "hostilitics"; the second part is the requirement that civilians take a "direct” part in
hostilitics; the third part is the provision by which civilians arc not protected from attack "for such time”
as they lake a dircet part in hostilittes. We shall discuss each of those parts separately.

D. The First Part: "Taking . .. part in hostilities”

13, Civilians lose the protection of costomary international law dealing with hosuliies of
international character if they Make . . . part in hostilities." What is the meaning of that provision? The
accepted view is that "hostililies" are acts which by nature and objective are intended to cause damage
te the army. Thus determines COMMENTARY ON THE ADDITIONAL PROTOCOLS, published by the Red
Cross in 1987:

“*Hostile acts should be understood to be acts which by their nature and purpose
are intended to causse actual harm to the personnel and equipment of the armed
forces" (Y. SANDOZ et al. COMMENTARY ON THE ADDITIONAL PROTOCOLS 618
{19873).

A similar approach was accepled by the Inter-Amcrican Commission on Human Rights, and 15
positively referred 1o in HENCKAERTS & DOSWALD-BECK (p. 22). It seems that acts which by nature
and objective are intended to cause damage to civilians should be added to that definitten. According to
the accepled delimbion, a civilian is taking part in hostilitics when using weapons in an armed conflict,
while gathening imelligence, or while preparing himself for the hoestilitics. Regarding taking part in
hostilities, there is no condition that the civilian use his weapon, nor is their a condition that he bear
arms (vpenly or concealed), It is possible o lake part in hostijities withoat using weapons at all.
COMMUENTARY ON TIIE ADDITIONAL PROTOCOLS discussed that issue:

"It seems that the word 'hostilities' covers not only the time that the civilian
actually makes use of a weapon, but also, for example, the time that he is
carrying it, as well as sifuations in which he underiakes hostile acts without
using a weapeon” {p. 618-819).
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As we have seen, that approach is nol limited merely 1o the issue of "hostilities" oward the army or the
state. It apphes also 1o hosliliies against the civilian population of the state (see Kretzmer, at p. 192).

F. Second Part: "Takes a Direct Part”

34, Civilians losc the prolection against military altack, granted to them by customary international
law dealing with international armed conflict (as adopted in The First Protoced, §51(3)), if "they take a
direct part in hostilities”. That provision differentiates between civilians taking a direct part in hostilitics
{from whem the protecticn from attack is removed) and civilians taking an indirect part in hostilitics
{who continue 10 emjoy protection from attack). What is that differentiation? A similar provision
appears iz Common Article 3 ol The Geneve Conventions, which uses the wording "active part in
hostilities”. The judement of the International Criminal Tribunal for Rwanda delermined that these fwo
terms are of identical conlent (se¢ The Prosecutor v. Akayesu, case no. J[CTE-96-4-T (1998)). What is
that content? 1t scems accepted in the inlernalional lierature that an agreed upon definition of the term
“dircet” in the context under discussion docs not exist {see DIRECT PARTICIPATION IN FIOSTILITIES
UUNDER INTERNATIONAL HUMANITARIAN LAW, REPORT PREPARED BY THE TNTERNATIONAL
COMMITIEE CF THE RED CROSS (2003); DIRECT PARTICIFATION IN HOSTILITIES UNDER
IMNTERNATIONAL HUMANITARIAN T.AW (2004)). HENCKATRTS & DOSwALD-BECK rightly stated that—

"Tt is fair to conclude . . . that a clear and uniform deflinition of direct
participation in hostilities has not been developed in state practice” {p. 23).

In that stale of alfairs, and without a comprehensive and agreed upon customary standard,
there is no escaping going casc by case, while narrowing the area of disagrcement
(compare Tadic). On this issue, the following passage from COMMENTARY (ON THE
ADDITIONAL PROTQCOLS is worth quoting:

“Undoubtedly there is room here lor some margin of judgment: to réstrict this
concept to combat and active military operations would be (oo narrow, while
extending it to the entire war ciTort would be too broad, as in modern warlare
the whole population participates in the war effort to some extent, albeir
indirectly” (p. 516).

Indeed, a civilian bearing arms (openly or concealed) who is on his way to the place
where he will use them apainst the army, at such place, or on his way back from it, is a
civilian faking "an active par(" in the hostilities (see Watkin, at p. 17). However, a
civilian who generally supports the hostilitics against the army is not taking a dircet part
in the hostilities (see DUFFY, al p. 230). Similarly, a civilian who sells foed or medicine
to unlawful combatants is also raking an indirect part in the hostilities. The third report
of the Tnter-American Commission on Human Rights states:

“Civilians whosc activilies merely support the adversc party's war or military
effort or otherwise only indirectly parlicipate in hostilities cannot on these
crounds alone be conszidercd combatants. This is because indirect participation,
such as selling goods to one or more of the armced parties, expressing sympathy
for the cause of one of the parties or, even more clearly, failing to act to prevent
an incursion by one ol Lhe armed parties, docs not involve acts of violence
which pose an immediate threat of actual harm w the adverse party" (IACIIR
TIIRD REPORT ON [HUMAN RIGHTS IN COLOMBIA, par. 53, 56 (1999)).

And what is the law in the space between these two extremes? On the one hand, the desire
{0 protect innocent civilians leads, in the hard cases, to a narrow interpretation of the term
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"direct” part in hostilitics. Professor CASSESE wriles;

“The rationale bchind the prohibition againsi targeling a civilian who does not
take a direct part in hostilities, despite his possible (previous or future)
invelvement in [lighting, is linked to the need ro wveid killing innocent
civiligns" (p. 421, emphasis original).

On the other hand, it can be said thal the desire o prolect combatanis and the desire to
protect innocent civilians leads, in the hard cases, to & wide interpretation of the "direct”
character of the hostilities, as thus civilians are gncouraged Lo stay away from the
hostilities to the extent possible. Schmitt writes:

"Gray arcas should be interpreted liberally, i.e., in favor of finding direct
participation. One of the seminai purposes of the law is to makc possible a clear
distinction between civilians and combarants. Suggesting that civilians retain
their immunily even when they are intricately involved in a conflict is to
engender disrespect for the law by combatants endangered by their aclivities.
Moreover, a liberal approach creates an incentive for civilians to remain as
distant from the conflict as possible — in doing se they can better aveid being
charged with participation in the conflict and are less liable to being directly
targeted" (Michael N. Schmitt, Direct Participation in Hostilities and 21st
Century Armed Conflict, in H. FISCIERR (ed.), CRISIS MANAGEMENT AND
HUMANITARIAN PROTECTION: FRSTSHRIFT FUR TNETER FLECK 505-309 (2004),
hereinafler "Schmiil").

35.  Agamsl the background of these consideratiens, the following cases should also be
included in the definition of taking a "direcl parl” in hostilities: a person who collects
intelligence on the army, whether on issucs regarding the hostilities {see Hays Parks, Air
War and the Loaw of War, 32 AR FORCE Law REVEW |, 116 (1990), hereinafter "Parks"),
or beyond those issucs {see Schmitt, at p. 511); a person who transporis unlawful
combatants to or from the place where the hostilitics are taking place; a person who
operates wcapons which unlawflul combatants use, or supervises their operation, or
provides service to them, be the distance {rom the battleficld as it may. All those persons
are performing the function of combatants. The function determines the directness of the
part taken in the hostilities {see Watkin, at p. 17; Roscini). However, a person who sells
food or medicine to an unlawful combatant is not taking a direct part, rather an indirect
part in the hostilitics. The same is the case regarding a person whe aids the unlawful
combatants by gencral strategic analysis, and grants them logistical, gencral support,
including monectary aid. The same is the case regarding a person who distributes
propaganda supporting those unlaw{ul combatants. If such persons are injured, the State
is likely noi to be lable lor 1, 1f it [alls inte the framcwork of collateral or incidentat
damage. This was discussed by Gasser:

"Civilians who directly carry out a hostile acl againsi the adversary may be
resisted by foree. A civilian who kills or takes prisoners, destroys military
equipment, or gathers information in the area of operations may be made the
object of attack. The same applies Lo civilians who operate a weapons systeni,
supervise such operation, or service such equipment. The transmission of
information concerning targets directly intended fur the use of a weapon is also
considered as taking part in hostilitics. Furthermere, the logistics of military
operations are among lhe activities prohibited to civilians . . . [N|ot only direct
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and personal invelvement but also preparation [lor a military operation and
mntention to take parl thervein may suspend the immunity of a covilian. All these
activities, however, must be proved to be direcily related to hestilities or, in
other words to ropresent a direct threat to the enemy . . . Howcever, the term
should not be understood too broadly. Neot every activity carried oul within a
state at war is a hostile act. Emplovment in the armaments industry for example,
docs not mean, that civilian workers are necessarily participating in hostilities, .
Since, on the other hand, factories of this industry usually constitute lawful
military objeclives thal may be allacked, the normal rules governing the
assessment of possible collateral damage 1o civilians must be observed" {(FLECK,
atp. 232, puragraphs 517, 518).

In the inlernational literature there is a debale surrounding the following case: a person
driving a truck carrying ammunition (se¢ Parks, at p. 134; Schmitt, aL p. 507; ANTHONY P,
V. ROGERS, LAW ON THE BATTLEFIELD 8 (1996), hercinafter ROGERS; and Lisa L. Turner
&. Lynn G. Norton, Civifians af the Tip of the Spear, 51 AIR FORCE LAW REVEW 1, 3]
{(2001); John R. Heaton, Civilians Ar War: He-examining the Status of Civilians
Accompanying the Armed Forces, 57 AR FORCE 1AW REVEW 155, 171 (2005}). Somc are
of the oprmion that such a person is taking a dircet part in the hostilities {(and thus he can
be aftacked), and some are of the opinion that ke is noi tzking a direct part (and thus he
cannot be altacked). Both opinions are in agreement that the ammunition in the truck can
be attacked. The disagreement regards the atlack upon the civilian driver. Those who
think that he is taking a direct part in the hostilities are of the opinion that be ¢an be
attacked. Those who think that he is not taking a direct part in the hostilities believe that
he cannot be anacked, bat that if he is wounded, that is collateral damage caused to
civilians proximate to the antackable military objective. In our opinion, if the civilian is
driving the ammunition to the place (rom which it will be used for the purposes of
hostilities, he should be seen as taking a direct part in the hostilities {see DINSTEIN, at p.
27: Schmitt at p. 508; ROGERS, at p. 7. ANTHONY P V. ROGERS & P. MALHERBE,
MODEL MANUAL OF THE LAW OF ARMED CONELICT 29 (ICRC, (1999)).

36.  What is the law regarding civilians serving as a "human shield" for terrorists taking
a direct part 1 the hoshlities? Certainly, if they are doing so because they were Joreed 1o
do so by terrorists, those innocent civilians are nol 1o be seen as taking a direct part in the
hostititics. They themselves are victims of terrorism. Ilowever, if they do so of their own
free will, out of suppert for the lerrorist organization, they should be seen as persons
taking a dircct part in the hostilities (see Schmitt, at p. 321 gnd Michael N, Schmitt,
Humanitarian Law ard Direct Participation in Hostifities by FPrivate Contraciors or
Civilign Emplaoyees, 5 CHICAGO JOURNAL OF INTELRNATIONAL Law 311, 341 (2004))

37. We have secn that a civilian causing harm to the army is taking "a direct part” in
hostilities. What says the law about those who enlist him {o take a direct part in the
hostilities, and those who send him to commit hostilities? TIs there a difference between
his direct commanders and thosc responsible for them? Is the "direct" part taken only by
the last terrorist in the chain of command, or by the entire chain? In our opinion, the
"direct" character of the part taken should not be narrewed merely to the person
commifting the physical acl of attack., Those who have sent him, as well, take "a direct
part’. The same gocs for the person who decided upon the act, and the person who
planned it. It is not to be said aboul them that they arc taking an indirect part in the
hostilities. Their contribution is direct (and active)} (see Schmitl, at p. 529).
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F. The Third Part: "For Such Time"
38, Article 31(3) of The First Protoco! states that civilians enjoy protection (tom the

dangers stemming from military acts, and that they arc not targets for attack, unless "and
for such time" as they are taking a dircet part in hostilities, The provisions of article 51
(3) of The Firsi Protocol presenl a time requirement. A civilian taking a part in
hostilities loses the protection [rom attack "for such time" as he is taking part in those
hostilities. If "such time" has passed - the protection granted to the civilian recturns. In
respondents’ opinton, that part of article 51(3) of The First Protocol is not ol customary
character, and the State of Isracl is notl obligated 10 act according to it. We cannot accept
that approach. As we have seen, all of the parts of article 51(3) of The First Protocol
reflect customary international law, including the time requirement. The key question is:
how is that provision lo be interpreted, and what is its scope?

39, As regarding the scope of the wording "takes a dircet part" in hostilities, so too
regarding the scopc of the wording "and lor such lime" there is no conseunsus in the
international literature. Indeed, both these concepts are close to each other. However,
they are not identical. With no consensus regarding the interpretation of the wording "for
such time", there is no choice but to proceed from case to case. Again, it is helpful to
examine the cxireme cascs. On the one hand, a civilian taking a direct part in hostilities
one single time, or sporadically, who later detaches himself from that activity, Is a
civilian who, starting from the time he detached himscif from that activity, is entitled to
protection {rom atlack. He is not to be attacked for the hostilities which he commuitted in
the past. On the other hand, a civilian who has joincd a terrorist organization which has
become his "home”, and in the framewoerk of his role in that organization he commits a
chain of hostilifies, with short periods of rest between them, loses his immunity from
attack "for such time" as he 13 commilling the chain of acts. Indeed, regarding such a
civilian, the rest between hostilitics is nothing other than preparation for the next hostility
{see Daniel Statman, Targefed Killing. 5 THEORETICAL TNQUIRIES IN Law 179, 193
(2004)).

40, These examples point out the dilemma which the "for such time” requirement
presents belore us. On the one hand, a civilian who ook a direct part in hostilities once,
or sporadically, bul detached himself from them (entirely, or for a long period) is not to
be harmed. On the other hand, the "revolving door" phenomenon, by which cach terrorist
has "homs of the alter” {1 Kings 1:30) o grasp or a "city of refuge" (Numbers 35:11} 1o
flee 10, to which he turns in order 1o rest and prepare while they grant him immunity from
altack, 1s to be avoided (see Schmitt, at p. 536; Watkin, at p. 12; Kretzmer, at p. 193;
DINSTEIN, at p. 29, aad Tarks, at p. 118). In the wide area between those two
possibilities, onc finds the "gray" cases, about which customary international law has not
yet crysiallized. There s thus no escaping examination of each and every case. In that
contexl, the following four things should be said: first, well based information is nceded
before categorizing a civilian as falling into one of the discussed calegories, [nnocent
civilians arc not t¢ be harmed (see CASSESE, at p. 421). Information which has been most
thoroughly verified is needed regarding the identity and activity of the civilian who is
allecgedly taking part in the hostilities (see lrgi v, Turkey, 32 EHRR 388 (2001).
{CASSESE nightly stated that -

*T11f a belligerent were agllowed to fire at enemy civilians simply

suspected of semehow plarning or conspiring to plan military attacks, or
of having planned or directed hostile actions, the basic foundations of
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intgrnational humanitarian law would be seriously undermined. The basic
distinction belween civilians and combatants would be called into
question and the whole body of law relaling o armed conilict would
eventually be eroded” (p. 421).

The burden of proof on the attacking army is heavy {(sce Kretzmer, at p. 203; GROSS at
p. B08). In the case of doubt, careful verification is needed before an attack is made.
HENCKAERTS & DOSWALD-BECK made this point:

"[When ihere is a sitwation of doubt, a careful assessment has to be made under
the conditions and restraints governing a particular situation as to whether there
arc sufficient indications (0 warrant an attack. One cannot sutomatically attack
anyone who might appear dubious" (p. 24}.

Sccond, a eivilian taking a direet part in hosulities cunnot be attacked at sach time as he is doing so, if a
less harmful means can be employed. In our domestic law, that rule is called for by the principle of
proportionality. Indeed, among the military means, one must choose the means whose harm to the
human rights of the harmed person is smallest. Thus, if a terrorist taking a direct part in hostilities can
be arrested, interrogated, and tricd, those are the means which should be employed (see Mohamed All v,
Public Prosecutor [1969] 1 A.C. 430). Trial is preferable 10 use ol furce. A rule-oifaw state employs,
1o the extent possible, procedures of law and not procedures of force. That question arosc in McCann v,
United Kingdomn, 21 EH.RR. 97 (1995), hereinafller McCann. In that case, three terrorists from
Northern Ireland who belonged to the TRA woere shot to death, They were shot in the stroets of
Gibraltar, by English agents. The European Court of [luman Rights determined that England had
illegally impinged upon their right to life (§2 of the European Convention on Human Rights). So wrote
the court:

"[Tlhe use of lethal force would be rendered disproportionate if the
authorities failed, whether deliberately or through lack of proper care, to
take steps which would have aveoided the deprivation of life of the suspects
without putting the lives of others at risk” {(p. 148, at paragraph 235).

Arrest, investigalion, and trial are not means which can always be used. At times the possibility does
not exist whatsocver; at times it invelves a risk so great to the lives of the soldiers, that it is not required
(see ALAN DERSUOWITZ, PREEMTION: & KNIFE THAT CUTS BOTH Ways 230 (2005)), However, it is
a possibility which shouid always be considercd. 1t might actually be particularly practical under the
conditions of belligerent occupation, in which the anmy controls the area in winuch the operation takes
place, and in which arrest, investigation, and trial arc at times realizable possibilities (see §5 of The
Fourth Geneva Convention). Of course, given the circumstances of a certain case, that possibility might
not exist. At times, its harin 1o nearby innocent civilians might be greater than that caused by refraining
from it. In that state of afiairs, it should not be used, Third, after an attack on a civilian suspected of
taking an active part, at such tme, in hostilities, a thorough investigation regarding the precision of the
wentification of the target and the circumsiances of the attack upon him is to be performed
(retroactively). That investigalion must be independent (see Watkin, at p. 23, DUFFY, at p. 310;
CASSESE, at p. 419; see glso Colin Warbrick, The Principle of the European Convention on Human
Rights and the Responses of State to Tervorism, EUROPEAN HUMAN RIGHTS LAw REVIEW 287, 292 (
2002);, McCann, at pp. 161, 103; ar well as MeKerr v. United Kingdom, 34 EFLR.R, 553, 559 (2001)).

In appropriate cases it is appropriale W pay compensation as a result of harm caused to an innocent
¢ivilian (see CASSESE, at pp. 419, 423, and §3 of The Hague Regulations; §91 of The First Protocol).

Last, if the harm is not only 10 a civilian directly participating in the hostilities, rather also to innocent
civilans nearby, the harm 1o them is collateral damage. That damage must withstand the
propertionalify test. We shall now procced to the exanunation of that quesiion.
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7. Proportionality
A. The Principle of Proportionality and its Application in Customary {nternational Law

41. The principle of proportionality is a general principle in Jaw., It is part of our legal
conceptualization of human righls (see §8 of Basic Law: Human [Mgnity and Freedom; see afso
AIIARON BaRAK, A JUBGE N A DEMOCRATIC SOCIETY 346 {2004) [SHOFET BECHEVRA
DJEMOKRATIT], hereinafter BARAK). It is an important component of customary international law (see
RosALYN HIGGINS, PROBLEMS AND PROCESS — INTERNATIONAL Law aND 11ow WE UsE [T 219
1994); Delbruck, Proportionality, ENCYCLOPEDIA OF PUBLIC INTERNATIONAL Law 1144 (1997), It is
an integral part of the law of sclf defense. It is a substantive component in protection of civilians in
situations of ammed conllict (see DINSTEIN, at p, 119; Gasser, at p. 220; CASSESE, at p. 418 Bix-
NAFTALL & SHANI, al p. 154; and [IENCKAERTS & DOSWALD-BLCK, at p. 6; Judith Gardam,
Froportionality and Force in International Law, 87 AMERICAN JOURNAL OF INTERNATIONAL LAw
391 (1993), hereinalter "Gardam"; 1.8, PICTET, DEVELOPMENT AND PRINCIPLES OF INTERNATIONAL
HUMARITARIAN LAW 62 (1985 William J. Fenrnick, The Rule of Proportionality and Protocol | in
Conventional Warfore, 98 MILITARY LAW REVIEW 91 ({982): T. MEROY, HUMAN RIGHTS AND
[TUMANITARIAY NORMS AS CUSTOMARY INTERNATIONAL Law 73 {1989)). 1t is a central part of the
law of belligerent occupation (see Hayss, at p. 461; The Municipality of Bethlehem; Beit Sowrik, at p. 836
; HCJT 1661705 Gaza Coast Regionad Council v. The Knesset, 39(2) PD 481, paragraph 102 of the
judgment of The Court; Marg'ube, paragraph 30 of my judgment; see afso DINSTEIN, at p. 119,
HENCKAERTS & DOSWALD-BECK, al p. 80). In a long list of judgments, the Supreme Court has
¢xamined the authorily of the mililary commander in the gree according {o the standards of
proportionality. It has donc so, fnfer alia, regarding restriction of place of residence (Afurf); regarding
encirclement of villages and positioning ¢heckpoints on the access roads 1o and Irom them in order to
frustrate terrorism (HCJ 284703 Alauna v. The Commander of IDF Forees in Judea and Samaria
(unpublished}); regarding harm 1o properly of protecied persons dug o army operalions (see HC)
9525/00 A Skai v. The State of Lsrael (unpublished)); reparding the safeguarding of freedom of worship
and the tight to access 1o holy places (Hass); regarding demoliion of houses due to operational nceds
(see HCJ 42193702 Gusin v. The Commander of TDF Forces in the Gaza Strip. 56(4) PD 608); regarding
the laying of sicpe (Afmandi); regarding the erection ol the security fence (Beit Sourik; Mara'abe).

B. Proportionality in an International Armed Conflict

42, The principle of proportionality 1% a substantial part of international law regarding armed conflict
(compare §31(3)X1) and 57 of The First Protocol (see HENCKTARTS & DOSWALD-BECK, at p. 46; BEN-
NATFTAL] & SIIANL at p. 1543). That law is ol customary characler (see HENCKEARTS & DOSWALD-
BECK, al p. 33; DUFFY, at p. 235, and Prosecutor v, Kupreskic, [CTY Casc no. I'1-95-16 (2000)). The
principle of proportionality arises when the military operation s direcled toward combatants and
military objectrves, or against civilians at such time as they are taking a direct part in hostilitics, yet
civilians are also harmed. The rule is that the harm to inmocent civilians caused by collateral damage
during combat operations must be proportionate (see DINSTEIN, at p. 119). Civilians might be harmed
duc to their presence inside of a military target, such as ewvilians workmg in an army base; civillans
might be harmed when they live or work in, or pass by, military targets; at thnes, due to a mistake,
civilians are harmed even if they are far from military tarpets; at times civilians are forced to serve as
“human shields" from attack upon a military largel, and they are harmed as a result. In all those
stinations, and in other similar ones, the rule is that the harm to the innocent civilians must fulfill, inter
afia, 1the requirements of the principle of proportionality.

43, The prmeiple of proportionality applies in every case in which civilians are harmed at such tune
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as thcy are not taking a direcl parl in hostilities. Judge Iliggins pointcd that out in the Legafity of
Nuclear Weapuns case:

"“The principle of proportionality, cven if finding no specific mention, is
reflected in many provisions of Additional Protocol [ to the Geneva Conventions
of 1949, Thus even a legitimale larget may not be attacked if the collateral
civiltan casualties would be disproportivnate o the specific military gain from
the attack” {p. 587).

A manifestation of this customary priuciple can be found in The First Protocol, pursuant
to which indiscriminate attacks are forbidden § 31(4)). The First Protoce! further
determines {§31(5)):

Among others, the following types of attacks are to be considered as indiscriminate:

{a) ...

(b) An aftack which may be especied 10 cause incidental loss of civilian life, injury to

¢ivilians, damage {o civilian objects, or a combination thercef, which would be excessive in

relation 1o the concrete and dircet military advantapge anticipated.
44,  The requirement of proportionality in the laws of armed conflict Focuses primarily
upon what our constilutional law calls proportionality “siricts senso®, that is, the
requirement that there be a proper proportionate relationship between the military
objective and the ecivilian damage. However, the laws of armed conflict include
additional components, which are also an integral part of the theoretical principle of
propertionality in the wider sense. The possibilily of concentrating that law inte the lcpal
catcgory to which it belongs, while f(ormulating a2 comprehensive doctrine aof
properfionalily, as 18 common in the internal law of many staics, should be considered.
That cannot be examined in the framework of the petition before us, We shall concentrate
upon the aspect of proportionality which is accepted, withoul exception, as relevant to the
subject under discussion.

Proper Proportion between Benefit and Damage

45, The proportionality test determines that attack upon innocent civilians 1s not
permitted if the collateral damage caused to them is not proportionate to the military
advantage (in protecting combatants and civiliang}. In other words, attack is
proportionate if the benefit stemming {rom the attainment of the proper military objective
is proporiionate (o the damage caused (o innoceni ¢iviliang harmed by it. That 15 a values
based test. It is bascd upon a balancing between conflicting values and interests {see Heit
Sourik, at p. 850; HCJ 7052/03 Adalak — The Legal Center Avab Minovity Rights in Israe!
(unpublished, paragraph 74 of my judgment, hercinafter Adalah). It is accepted in the
national law of various countries. [t constitutes a central normative test for examining the
aclivity of the government in gencral, and of the military specilically, in [sracl. In onec
case | stated:

“Basically, this subtest carries on its shoulders the constitutional view that the
gnds do not justify the means. It is 2 manifestation of the idea that there is a
barrier of values which demoeracy cannot surpass, even 1f the purpose whose
attainmenl 15 being attempted is worthy" (HCJI 8276/05 Adalah - The Legal
Center for Arab Minority Rights in fsrael v, The Minister of Defense
(unpublished, paragraph 30 of my judgment; see also ROBERT ALEXY, A
THEORY OF CONSTITUTIONAL RIGIITS 66 {20021},
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As wc have seen, this requirement of proportionality is employed in customary
international law regarding protection of civilians (vee CASSESE, al p. 418; Kretzmer, at
p. 200; Ben-Naftali & Michaeli, al p. 278; see afse Gardam; as welf as §51{2)(IID) of The
First Protocof, which constitutes customary law). When the damage to innocent civilians
1s not proportionate to the benefit of the attacking army, the atfack is disproportionate and
forbidden,

46.  That aspeet of proportionality is not reguired reparding harm to a combatant, orto a
civilian taking a dircct part in the hostilities al such lime as the harm is caused. Indeed, a
civilian taking part in hostilities is endangering his life, and he might — like a combatant -
bre the objective of a fatal attack. Thai killing is permitted. Howewver, that proportionality
is required in any case in which an innocent civilian is harmed, Thus, the requirements of
proportionality sfricte sense must be fulfilled in a case in which the harm to the terrorist
carries with it collateral damage caused to nearby innocent e¢ivibians, The proportionality
rulc applies in regards to harm to these innocent civilians {see § 51(3)(b) of The First
Protocoly. The rule is thal combatants and terrorisls are not to be harmed if the damage
expected to be caused to ncarby innocent civilians is not propertionale to the military
advantage in harming the combatants and terrorists {see HENCKAERTS & DOSWALD-BUECEK,
at p. 49). Performing that balance i1s difficult. Here as well, one must proceed case by
casc, while narrowing the area of disagreement. Take the usual case of a combatant, or of
a lerrorisl sniper shooting at soldicrs or civilians from his porch. Shooting at him s
proportionate even if as a result, an innocent civilian ncighbor or passerby is harmed.
That is not the case if the building is bombed (rom the air and scores of its residents and
passersby are harmed (compare DINSTEIN, al p. 123; GROSS, at p. 621). The hard cases
are thosc which arc in the space between the extreme examples. There, a meticulous
cxamination of cvery case is required; it is required that the military advantage be direct
and anticipated {zee §537(2)(iii) of The First Protocel). Tndeed, in international law, as in
internal law, the ends do not justify the means. The state's power is not unlimited. WNot
all of the means are permitted. The Inter-American Courl of Human Rights pointed that

out, stating:

"|R]egardless of the serivusness of certain actions and the culpabiliy eof the
perpotrators of certain crimes, the power of the state is not unlimited, nor may
the stale resorl lo any means to attain its ends" (Velasquez Rodriguerz v,
Honduras, 1/A Court HUR. (Ser. C.), No 4, |, para. 154 (1988)).

However, when hostilitics occur, losses are caused. The state's duty 1o protect the lives of its soldiers
and civilians must be balanced against its duly o protect the lives of innocent civilians harmed during
altacks on tcrrorists. ‘That balancing is difficult when it regards human life, Tt raises moral and ethical
problems {see Asa Kasher & Amos Yadlin, dssavsination and Preventative Killing, 25 SAIS REVIEW
41 (2005}, Despite the difficulty of that balancing, there's no choice but 1o perform it

. _ Jusiticiahility

47. A constderable part of the Stale Attorney's Office's response {of March 20, 2002) was dedicated
to preliminary arguments. According 1o that response, "the IDF combat activity in the framework of the
combal events occurring in the area, which are of opcrational character par evcellence, are not
justiciable — and at very least are not institutionally justiciable — and this honorable Court will not judge
them" (paragraph 26, p. 7, cmphasis original). in explaining this appreach, respondents’ counsel
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Judging the operational acts par excelfestce which are occurring in that zone" (#hid, paragraph 36, p. 11:
emphasis original). Respondents’ counsel eniphasized that “clearly, the subjects status as 'non-
justiciable’ does not mean (hat mcans of supcrvision and controt on (he part of the executive branch
itself are not cmployed on this issue . . . the units of the anny have been insiructed by the Attorney
(Gencral and the Military Advocate Oeneral to act on this {ssue, as in others, strictly according to the
provisions of intemational law regarding laws of conflict, and they comply with that instruction" {iid,
paragraph 40, p. 13).

48. As is well known, we diflferentiate benween an argument of normative non-justiciability and an
argumenl ol inslituticnal non-justiciability {see HCI Q10/86 Ressler v. The Minister of Defense, 42(2)
PD 441, hercinafter fessfer). An argument of normative non-fusticiability claims that legal standards
for deciding ihe dispute put before the Court do not exist. An argument of institutional non-
justiciability claims that it 13 nol proper that the dispute be decided in Court according to the law. The
argument of nermative non-justiciability has no legal base: not in general, and not in the issue before
us. The argument of non-jusliciability has no legal base in general, since there is always a legal norm
according 1o which the dispute can be solved, and the exisience of 4 legal norm provides the basis for
the existence of lepal standards for such decision. Tomay be casy to idendily the norm and the standards
behind it; it may be difficult to do so. However, at the end ol the day, a legal norm will always be
found, and legal standards will always be [ound. That norm can be general, e.g "4 person is permitted
o do everything except that which has been forbidden, and the government is permitted to do only what
it has been permitted to de". At times the norm is much narrower. So it is in the case before us. There
are legal norms which deal with the case before us, from which we can derive standards which
determine what 13 permitled and what is [urbidden, There is thus no loundation to the argument of
normative non-justiciability,

449, The sccond type of non-justiciability is institutional non-justiciability. Thal non-justiciability
deals with the guestion whether the Jaw and the Conrt are the appropriate framework for deeiding in the
dispute. The question is not whether it is possible to decide in the dispute according to the law, in
Courl. The answer to that question s in the alfirmative. The question is whether it is desirable to
decide in the dispute - which is normatively justiciable — according to legal standards, in Court {Ressfer,
al p. 488). That type of non-justiciability is recognized in our law. Thus, for cxample, it was decided
that in general, questions of the day to day aflairs of the legislature are not institutionally justiciable {see
HCJ S070:00 MK Liviat v, The Chairman of the Constitution, Law, and Justice Committee, 55(4) PD
800, 812, HCI 905600 MK Kleiner v. The Chairman of the Knessef, 35(4) PD 703, 708). Only if it is
claimed that the violation of rules regarding internal management harms the parliamentary (abnc of life
and the loundations of the structure of our constitutional system of govermment is it appropriate to
decide the issuc in court {see HCT 652/81 MK Sarid v. The Chairment of the Knesset, 36(2) PD 197; HCI
73785 "Kach" Knesset Faction v. The Chairman of the Knessef, 39(3) PD 141; 1IC] 742/84 Kahane v
The Chairman of the Knesser, 3943 PD 85,

30, The scope of the institutional non-justiciability docirine in Israel is not wide. There is not a
consensus about its boundaries, As {or me, [ am of the opinion that it should be recognized only within
very limited boundaries {(se¢ BARAK, at p. 275). Whalcever its boundarics, the doctrine does not apply in
this case, for four reasons: first, there 1s a clear trend in the caselaw of the Supreme Court, according to
which there 15 ne application of the institutional non-justiclability doctrine where recognition ol it might
prevent the examination of impingement upon human rights, Witken, J. discussed that in the Cheb
case. Thai case deall with the legality of a settlement in the areq. [t was argued by the Siate that the
question of the legality of a settlement in the areq is non-justiciable. In rejecting that claim, Witkon, J.
wrote:
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"l am not impressed by that arpument whatseever . . . . it is clear that issues of forcign
policy — like a number of other issues — are decided by the political branches, and not by
the judicial branch. Howcver, assuming . . . that a person's property is harmmed or
expropriated illegally, it is diificult o believe that the Court will whisk its hand away from
him, merely since his right might be disputed in political negotiatons” (1C) 606/78 Oyeb
v. The Minister of Defense, 33(2) PD 113, 124).

In Duikar the question of the legality of a sctilement in the area was again decided by the Court,
Landau, V. P wrote:

"A military government wishing to impinge upon the property right of an individual must
show a legal source for it, and cannot except itself from judicial supervision over s acls
by argmng non-pusticiability” (HCT 39070 Duikat v. The Government of Israel, 34(1)PD 1
, 15, hereinaller — Duikar).

In Mura'abe the legality of the scparation fenee according to the rules of international law was
discussed. Regardmg the justiciability of thal question, T ruled:

". . . the Court does pot relrain from judicial review merely hecanse the military
commander acts outside ol lsrael, or because his actions have political and military
ranufications. When the decisions or acts of the military cornmander nnpinge upon human
rights, they are justiccable. The door of the Courl is open. The argument that the
impingerment upon human rights 15 due to scourity considerations does not rule out judicial

review. 'Security considerations' or "military necessity' are not magic words . . . . This is
appropriate from the point of view of proteetion ol human rights” (Mara'ahe, paragraph 31
of the judgment).

The petition before us is intended 1o determine the permissible and the forbidden in combat which might
harm the most basic right of a human being — the right to life. The doetrine of institutional non-
justiciabilily cannot prevent the examination of that question.

51.  Second, Justices who support the doctring of instilutional non-justiciability nole that the test is
the dominant character of the dispuied question. When the character of the disputed question i3 political
or military, il is appropriate to prevent adjudication. However, when that character is legal, the doctrine
of institutional non-justiciability does not apply {see HCI 448191 Bargil v. The Government of Israel,
37(4y PD 210, 218). The guestions disputed in the petition before ug are not questions of policy. Nor
arc they military gueshions. The question is whelher or not to employ a pelicy of preventative strikes
which cause the deaths of terrorists and at times of nearby innocent civilians. The question is — as
indicated by the analysis of our judgment — legal; the question is the legal classification of the military
conflict taking place between Isracl and terrorists from the grea; the question is the existence or lack of
existence of customary international law on ihe issue raised by the pelition; the question is of the
determination of the scope of that custom, to the extent that it is reflected in §51{d) of The First
Protocol, the question is of the norms ol proportionality applicable to the issue. The answers 1o all of
those guestions arc of a dominant legal character.

52, Indeed, in a leng list of judgments the Supreme Court has examined the rights of the inhabifants
of the areat. Thousands ol judgments have been banded down by the Supreme Court, which, lacking
any other adjudicative instance, has deall with those issues. That cxamination has dealt with the powers
of the army during fimes ol combat, and with the limitations placed upon on them by intcrnational
humanitarian law., Thus, for example, the rights of the local population to food, medicine, and similar
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needs of the population during combat opcrations have been cxamined (see Physicians for Human
Rights), as well as the rights of the local population during the arrest of torrorists (see The "Early
Warning” Procedure), Wtansport of casnaltics {see FICI 211702 Physicians for Human Rights v, The
Commander of IDF Forces in the West Bank, 56(3) P12 26), siege on a church (4imandi), and detention
and interrogation (Humoeked: Center for the Defense of the Individual; Yasing Mareh). In more than one
hundred petitions this Courl has examined the rights of the local protected persoms according fo
miernational humanitarian law as a result of the erection of the separation fence (see Heir Sourik,
Mara'abe;, HCI 5488/04 The a-Ram Local Council v. The Government of Israe! (unpublished)). In all
these cases, the dominant question of the disputed question was legal. True, the legal answer was likely
to have political or military implicalions. However, it was not those implicalions which deterrmined the
character of the guestion. [f is not the results derived from the judgment which determine its character,
rather the questions decided in it and they way they are solved. Those questions werc in the past, and
are now, ol domanant legal character.

33, Third, the types of queslions examined by this Court have also been decided by international
courts. International law dealing with the army's dnties toward civilians during an armed conflict has
been discussed, for example, by the international crimingl tinbunals for the former Yugoslavia and
Rwanda (see paragraphs 26, 30 & 34 abovc). These courts have cxamined the legal aspects of the
conduct of armics. Why can't an Isragli court periorm that same examination? Why do those questions,
which are justiciable in international courts, ccasc 1o be justiciable in national tribunals?

54. L.ast, the law dealing with preventative acls on the part of the army which cause the deaths of
terrerists and of innecent bystanders requircs ex poss examination of the conduct of the army (see
paragraph 40 above). That examination must — thus determines customary international law — be of an
objective characler. In order to intensify that character, and ensure a maximum of that required
cbjectivity, it is best to expose that examination to judicial review., That judicial review is not review
instcad of the regular monitoring by the army offeials, who perform that review in advance.
"According to the structure and role of the Court, it cannot act by way of contimious monitoring and
supcrvision” (Shamgar, P. in HCJI 253/88 Sejliu v. The Minister of Defense, 42(3} FD 801, 823). In
addition, that judicial review is not review insiead of ex post objective review, alter an cvent in which it
is alleged that harm was caused to innocent civilians who were not taking a direct part in hostilities.
Afler the (ex post) review, in the appropriate cases, judicial review of the decisions of the objective
examination commiltes should be allowed. That witl cnsure its proper funclioning.

. _ The Scope of Judicial Review

55.  The Supreme Court, sitting as High Court of Justice, judicially reviews the legality of the use of
the discretion of the eommanders of the army forces in the areq. Thus this Court has done since the Six
Dray War. The starting point which has guided the Court has been that the military commanders and
olficers who answer to the commander of army forces in the area are public officials fulfilling roles
pursuant to law (Jami'at Ascan, at p. 809). That review preserves the legality of the usc of discretion on
the part of the military commander.

36, ‘The scope of judicial review of the decision ol the military commander to perform a preventative
strike causing the deaths ol terrorists in the greq, and at times of junocent civilians, varics according fo
the cssence of the concrete guestion raised. On the one end of the speetrum stands the question which
we¢ have discussed i ihis petition, regarding the conient of international law dealing with armed
conflicts. That is a question of determination of the applicable law, par excellence. According to our
legal outlock, that guestion is within the realm of the judicial branch. "The final and decisive
imerpretative decision regarding a statute, as per its wording at any given time, is granted to the
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Court” (HCI 306/81 Sharon v. The Knesset Committee, 35(4) PD 118, 141, Shamgar, .}, The task of
interpreting the law is in the hands ol the Court, So it is regarding basic laws, statutes, and regulations,
So it 1s regarding the Isracli common law. So it certainly also is regarding the customary intemational
law which applies in Israel. The Court is not permutted to liberate itself from the burden of that
authority. The gquestion which the Court must ask itself is not whether the executive branch's
understanding of the law is a rcasonable understanding; the question which the Court must ask itself is
whether it is the comect understanding (1I1C] 693/91 Lfrar v. The Population Regisiry Commissioner in
the Ministry of the Interior, 47(1) PD 749, 762). The expertisc in interpreting the law is in the hands of
the Court (see HCJ 3648/97 Stambka v. The Minisier of the Interior, 332 FD 728, 305; HCJ 399/85
Kahare v. Broadeasting Agency Executive Commitiee Chairman, 41(3) PD 255, 305). As seen, judicial
revigw of the content of the customary intemational law regarding the issuc before us s comprehensive
and complete. The Court asks itsclf what the international faw is and whether the understanding of the
military commander 18 in line with that law.

57. On the other end of the spectrum ol possibilities is the decision, made on the basis of the
knowledge of the military profession, to perform a preventative act which causes the deaths of terrorists
in the area. That decision is the responsibility of the executive branch, Tt has the professional-security
expertise to makc that deeision. The Court will ask itself if a reasonable military commander could
have made the decision which was made. The guestion is whether the decision of the military
commmander fallzs within the zone of rcasonable activity on the part of the military commander. [ the
answer is ves, the Court will not exchange the mililary commander's sccwrity discretion with the
sceurily discretion of the Cowrt (see HC) 1005/89 dga v. The Commander of [ Forces in the Gazg
Strip Area, 44(1) PID 536, 539; Afuri, at p. 375, Tn Beit Sourik, which dealt with the route of the security
fence, we stated:

"We, the Justices of the Supreme Court, arc noi experts in military affairs. We shall not
examine whether the military commander’s military opinion corresponds te ours — to the
extent that we have a military opinion regarding the military qualily of the route, So we act
in all questions of professional expertise, and so we act tn military alfairs as well. All we can
determine is whether a reasonable military commander could have determined the route as
this military commander did" (ihid, at p. 843).

As seen, Judicial review regarding the military means to be taken is regular review of reasonableness.
True, "military discretion” and “state sccurity” arc not magic words which prevent judicial review.
However, the question is not what I would decide in the given circumstances, rather whether the
decision which the mililary commander made is a decision that a reasonable military commander was
permiticd to make. On that subject, special weight is to be granted to the military opinion of the official
who bears the responsibility for sceurily (see 25879 Amira v. The Minister of Defense, 34(1) FD 90, 92;
Duikat, al p. 25, Beit Sourik, at p. 844; Mara'abe, at paragraph 32 of the judgment).

8. Between these two ends of the spectrum, there are intermediate situations, Fach ol them
requires a meticulous examinalion of the characier of the decision. T'o the extent that it has a legal
aspect, it approaches the one end of the spectrum. To the extent that it has a professional military
aspect, it approaches the other end of the spectrum. Take, for example, the question whether the
decision e perform a preventative strike causing the deaths of lerrorists (ulfills the eonditions which
customary [nternaticnal law determines on that point (as determined in §531(3) of The First Protocol).
What 1s the scope of judicial review of the military commander's decision that these conditions are
fulfilled in the specific case? Our answer i3 that the question of the fulfillment of the conditions
determuned n customary interational law for performing military operations is a legal question, the
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expertise in which is the Cowrt's. [ discussed that in Phvsicians for Human Rights:

"Judicial review does not review the wisdom of the decision to iake mililary action. The
examination in judicial review is of the legahty ol (he military action, Thus, we assume that
the operations in Rafiah are necessury from a military standpoint. The question before us is
whether these military operations adhere to the national and imernational standards which
determine the legalily of that action. The fact that the action is necessary from a military
standpoint does not mean, [rom the standpoint of the law, that it is legal. Indeed, we do not
replace the discretion of the military commander regarding the military considerations. That
is his expertise. We examine the result [rom the standpoint of humaniiarian law. That is our
expertise” (ibid, at p. 303).

The approach is similar regarding proportionabily. The decision of the question whether the benefit
slemming from the preventative slrike is proportionate fo the collateral damage caused to innocent
civilians harmed by 1t 15 a legal question, the experiise about which is in the hands of the judicial
branch. I discussed that in Sef? Sourik, regarding the proportionality of the harm which the separation
fence causes o the fabric ol hiie of the local inhabitants:

"The military commander is the expert regarding the military quality of the separation fence
routc. We are cxperts regarding its humanitarian  aspects. The military commander
determines where, on hill and plain, the separation fence will be erccted. That is his
cxpertise. We examine whether this route's harm to the local residents is propoertionate, That
is our expertise” (Beit Sourik, at p. 846; Ma'urabe, wl paragraph 32 of the judgment).

Proportionality is not a standard of precision. At times there are a number of ways to fulfill its
conditions. A »one of proportionality s created. [t is the borders of that zone that the Court guards.

The deeision within the borders is the executive branch's decision. That is its margin of appreciation
(sec HCJ 3477/95 Ben Afiva v. The Minister of Education, Culivve, and Spert, 49(3) PD 1, 12; HCJ
4769195 Menachem v. The Minister of Transportation, PD 57(1) 235, 280; Adulah, at paragraph 78 of
my judgment),

59, The intensity of judicial review of military decisions o make a preventative sirike causing the
deaths of terronists and innoeent civilians is, by nature, low. The reason for that is twofold: first, judicial
review cannot be performed in advance. Iaving determined in this judgment the provisions of
cuslomary intermational law on the issue before us, we naturally camnot examine its realization in
advance. Judicial review on this {ssue will, by nature, be retrospective. Second, the pnciple
exanunation must be performed by the examination committee, which according lo international law
must perform an objective retrospective examination. The review of this Court ¢an, by nature, be
dirccted only against the decisions of that commitleg, and only according to the accepted standards
regarding such review.

Implementation of the General Principles in This Case

60.  The Order Nisi given al the request ol pelitioners was as follows:
“to oblipate respondents 1-3 to appear and explain why the 'targeted killing' policy
{herginafter — 'execution policy') should not be annulled, and why they should oot refrain
from ordering respondents 4-5 to implement that policy, and to obligate respondents 4-5 to

appear and explain why they should not refrain from carrying out executions of wanted
persons according to said policy.”

hitp:ffclyonl .court.gov.ilffiles_eng/02/690/007/A34/02007690.a34 him 1/7/2009

915



1 I'T-04-82-A Page 33 of 42 914

The exarmnation of the "targeted killing” — and in our terms, the preventative strike causing the deaths
of terrorists, and at times also of innocent civilians — has shown that the question of the legality of the
preventative sirike according to customary inlernational law is complex (for an analysis ol the Israeli
policy. see Yuval Shany, fsraeli Counter - Terrorism Meayures: Are They 'Kasher' Under International
Lenw?, MICHAEL N. 5CHMITT & (TAN LUCA BERUTO {(eds.), TERRORISM AND INTERNATIONAL LAW:
CHALLENGES AND RESPONSES 96 (2002); Michael L. Gross, Fighting By Other Means i the Mideasi:
A Critical Analysis of Israel’s Assassination Policy, 51 POLITICAL STUDIES 360 (2003); Steven R,
David, Debate. Isvael’s Policy of Targeted Killing, 17 ETHICS & INTERNATIONAL AFFAIRS 111 (2003);
Yacl 3tein, Response to fsraels Policy of Targeted Killing: By Any Name Hlegal and Immoral, 17
ETHICS & INTERNATIONAL AFFAIRS 127 (2003}, Amos Guiora, Svmposinm: Terrorism on Trial:
Targe:ed Kffff!ig As Adetive .S'eajfiﬂeﬁme 36 CASE WESTERN RESERVE JOURKNAL OF INTERNATIONAL
Lw 319; Leora Bilski, Suicidal Terror, Radical Evil, and The Distortion of Politics and Law 5
THEORETICAL INQUIRIES IN Law 131 (2004)). The result of that examination 1s not that such strikes
arc always permissible ar that they are always {orbidden. The approach ol customary international law
applying to armed conilicts of an miemnalional nature is that civilians are protected from attacks by the
army. llowever, that protection does not exisl regarding those civilians "for such time as they take a
dect part in hestilities" (§51(3) of The First Protocol). Harming such civilians, cven 1f the resuli is
death, is permitted, on the condition that there is no other less harmful means, and on the condition that
innocent  civilians nearby are not harmed. Harm 1o the latter must be proportionate.  That
proportionality is determined according to a values based test, intended to balance between the military
advantage and ihe civilian damage. As we have seen, we cannot determine that a preventative strike is
always legal, just as we cannot deterniine that it is always illegal. Al depends upon the question
whether the standards of customary international law regarding international armed conflict allow that
preventative strike or not.

Conclusion

6l. The State of 1sracl is fighting against severe terrorism. which plagues it from the greq. The means
at Isragl's disposal are limited. The Siate determined that preventative strikes upon terrorists in the area
which cause their deaths are a necessary means {rom the military standpoint. These strikes at times
canse harm and even death to innocent civilians. These prevemtative strikes, with all the military
nnportance they entail, must be made within the framework ol the law. The saying "when the cannons
roar, the muses are silent™ is well knowu, A similar ey was expressed by Cicero, who said; "dunng
war, the laws arc silent" (sffent enim legis imer arma). 'Those sayings are regrettable. They reflect
neither the existing law nor the desirable law (see Re. Application Under 5.83.28 of the Criminal Code [
2004] 2 S.C.E. 248, 260). 1t is when the cannons roar that we cspecially need the laws (see HCJ 168/91
Murkuy v. The Minister of Defense, 43(1) PD 467, 470, hercinalter Murkus), Every stroggte of the state
- apainst terrorism or any other enemy — is conducted according to rules and law. There is always law
which the state must comply wilh. There are no "black holes" (see JOHAN STEYN, DEMOCRACY
TIROUGH LAW. SELECTED SPERECHES AND JUDGMENTS 195 (2004)). In this case, the law was
determincd by customary inlemational law regarding conllicts of an international character, Indeed, the
State's struggle against terrorism is not conducted "outside" of the law, It is conducted "inside" the law,
with tools that the law places at the disposal of democratic states.

62. The State's fight against terrorism 18 the fight of the sate against its cnemies. [t iz also law's fight
against those who rise up against it (see Kmwasme, at p. 132). In one of the cases in which we examined
the laws of armed conflict, | stated:
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“This fighting is not 1aking place i1 a normative void. It is being conducted according to
the rules of international law, which determine principles and rules for combat activity.
The saying, 'when the cannons roar, the muses are silent,' is incorrect. Cicero 's aphorism,
that laws are sileni during war, does not rcflect modern reality. . . . The reason at the
foundation of this approach is not only the pragmatic consequence of the political and
normative realify. Tts rools lic much deeper. [t is an expression of the difference between a
democralic state fighting for its life and the lghting of terrorists rising up against it. The
state fights in the name ol {he law and In the name of upholding the law. The terrorists
fight against the law, while violating it. The war against (errorism is also law’s war against
those who rise up against it. . . . Moreover, the State of [srael is a stalc whose values are
Jewish and democratic. We cstablished a law abuding state, which realizes its national
objectives and the vision of generations, and does so while recogniving human rights in
general, and hwnan dignity specifieally, and while upholding those rights. Between these
— the realization of national objectives and the vision of generations, and human rights -
there 14 harmony and fit, not contradiction and alicnation” {Afmandi, at p. 34; see glso
Murkus, at p. 470; HCY 1730/96 Sabik v. The Commander of IDF Forces in the Judea and
Semraria Area, 3001) PD 353, 369).

Indeed, in the Slate's fight against international terrorismy, it must act according to the tules of
international law (vee Michael Kirby, dustrafian Law — After T September 2001, 21 AUSTRALIAN BaR
REVIEW 233 (2001)). These rbes arc based on balancing. They are not "all or nothing". T discussed
that in Afuri, stating:

"In this balancing, human rights cannot receive their full protection, as if there was no
terrorism, and state securily cannot reccive its full protection, as if there were no human
rights. A delicate and sensitive balancing is needed. That is the price of democracy. Itisa
dear price, which is worthwhile to pay. [t maintains the strength of the state. Il makes the
State's strugple worthwlnle (47w, at p. 387).

Indeed, the struggle against terrorisin has turned our democracy into a "defensive democracy™ or a
“militant democracy™ (see ANDRAS SATO, MILITANT DEMOCRACY (2004)), However, we cannot allow
that struggle 10 deny our State its democratic character.

63. The queslion is not whether it is possible to defend oursclves against terrorism. Of course i s
possible to do so, and at times 1t 15 even a duly to do so. The question is how we respond. On that
issue, a balance is needed between security needs and individual rights. That balancing casts a heavy
load upon those whose job is to provide security. Not every elTicient means 1s also legal. The ends do
not Justify the means. The army must instruet itself according to the rules of the law. That balancing
casts a heavy load upon the judpes, who must delermine — according to the existing law — what is
permitied, and whal forbidden. [ discussed thal in one case, stating:

“The role of deeision has been placed at owr door, and we must fulfill it. It 15 owr duty to
preserve the legality of government, even when the decisions are difficult. Even when the
cannons toar and the muses are silent, the law oxists, and acts, and determines what is
permissible and what is forbidden; what 1s legal and what is illegal. As the law exists, so
exists the Court, which determines what is permissible and what is forbidden, what is legal
and what is illegal. Part of the public will be happy about gur decision; the other part will
oppose it. It may be that neither part will read our reasoning. But we will do our
job" (HCIJFH 2161/96 Sharif'v. GOC Home From Command, 50(4) PD 485, 491),

Indeed, decision of the petition before us is not casy;
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"We are members ol Isracli society. Although we are sometimes in an ivory tower, that
tower is in the hearl of Jerusalem, which is not infrequenty hit by ruthless terrorism. We are
aware of the killing and destruction wronghi by the terrorism against the State and its
citizens. As any other Israelis, we (oo recognize the need to defend the country and its
cilizens against terrorism's severe blow. We arc aware that in the short term, this judgment
will not make the State’s stiruggle against those rising up against her easier. That knowledge
is dillicult for us. But we are judges. When we sit in trial, we stand (rial. We aet according
to our best conscience and understanding. Regarding the State’s struggle agatnst the terror
that rises up against her, we are convineed that at the end of the dav, a struggle according to
law (and while complying with the Jaw) strengthens her and her spirit. There is no security
withoul law, Satisfying the provisions of the law is a component of national sceuniy” (Beit
Sourik, at p. 861).

64, In one case we decided the guesiion whether the State s permitted to order ils interrogators teo
employ special metheds of interrogation which involve the use of force against terrerists, in a "ticking
bomb" situation. We answered thal question in the negative. In my judgment, 1 described the difficult
security situation in which [srael finds itsclf, and added:

“We are awarc that this judoment of ours does not make confronting that reality any easier.
That is the fate of democracy, in whose eves not all means are permitted, and to whom not
all the metheds used by her enemies are open. At times democracy fights with one hand tied
behind her back. Despile thal, democracy has the upper hand, since preserving the rule of
law and recognition ol individual libertics constitute an important component of her security
slance. At the end of the day, they strengthen her and her spirst, and allow her to overcome
her difficulties (I1C] 5100/94 The Public Commiitee against Torture In Dvael v, The State of
fyrael, 53(4)PD 817, 845y,

Let it be s0.

Vice President K. Rivlin
1. I concur in the imporiant and comprehensive judgment of ry colleague President A, Barak.

‘The spread of terrorism in recent vears — a spread in scope and in intensity - has raised difficult
questions regarding the way a democratic state should, and is permitted, to struggle against those rising
up against it and its citizens in order to destroy them. Indeed, it is uncontroversial that a state is
permitted (o, and must, fight against terrorism. Nor is it controversial that not all means are legal. The
outline of the fight against terrorism, and of scif defense against terrorisim, is difficult to draw. The
usual means with which a stale delends {isel” and its citizens are net necessarily effective against
terrorist organizations and their members. Nor do policing and enforcement means which charactenize
the struggle against "conventional” illegai phenomena [it the necds of the fight against terrorism (see
alsp Danicl Statman, Targeted Kiffing, 5 THECRETICAL INOUIRIES IN LAW 179 (2004), herginafter
"Statiman"). Thus, the State of Isracl (like other states) takes, and has taken throughout the vears,
various actions in order to confront terrorism, and this Court, on various occasions, has dealt with the
question of the delicate balances involved in such actions,

The pettion before us regards the "targeted kitling" policy, In the lramework of that policy, the
State of Israel strikes at persons whom it identilics as involved in the planning and execution of terrorist
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attacks. The poal is: on the one hand, 10 protect the civilians and soldicrs of the State of Tsrael; and on
the other hand, to prevent harm, or minimize collateral damage, to the Palestinian civilian population.

My colleague President A, Barak is ol the opinion that the issue before us should be examined in light of
international law regarding armed conflict of an internatronal character, T share that position {see
Nicholas ). Kendall, fsraeli Counter-Ferrorism: Targeted Killings' under huternational Law, 80 NORTH
CAROLINA Law REVIEW 1069 {2002)). For vears there has been a continuous state of armed conflict
between lsrael and the various terrorist organizations active in the area. That cenflict, notes my
colleaguc President Barak, does not exist in a normative void. Two legal systems apply here, and in the
words of my collcague President Barak: "alungside the international law dealing with armed conflicts,
fundamental principles of Israeli public law, which every [sracli soldier 'carries in his pack” and which
go aleng with him wherever he may turn, may apply." Indeed. two normative systems require
examination on the issue before us — one, the rules of international law, and the other, the legal rules and
moral principles of the State of lsracl in general, including the basie value of human dignity.

2. During a discussion of the normative system within international law, my coileaguc President
Barak deals with the question of the correct classification of the terrorist organizations and their
members: are they to be seen as combatants, as civilians, or as a separale group of unlawful
combatants? My colleague's conclusion is that, as far as existing law is concemed, "we were [not]
presenied with data saflicient to allow us to say . . . that such a third category [of unlawful combatants]
has bcen recognized in customary international law,” and since such combatants do not fulfill the
conditions for entry into the category of "combatant”, they are o be classified as civilians. That
classification, he clarifies, does not, according (o intermational law, grant protection to civilians taking a
direct parl in hoshlines; accordingly, they are not protected from attack at such time as they take a direct
part in terronst acts.

The issue of the correct, proper classification of lerrorist organizations and their members raises
difficult quesiions. Cuslomary international humanitarian law obligates the parties to the conflict to
dilferentiate between civilians and combatants and belween military objectives and civilian objectives,
and to refrain from causing exlensive damage to cnemy civilians. The question is whether realify hasn't
crealed, de facte, an additional group, with a special legal siatus. Indecd, the scope of danger posed to
the Slate of Israel and the scourity of her civilians by the terrorist organizations, and the fact that the
mcans usually employed against lawbreaking citizens are not suitable to meet the threats posed by
terrorist activity, make onc uncasy when attempting to fit the fraditional category of "civilians™ to those
taking an active part in acts of terrorism. They are not "combatants™ as per the definition in international
law. The way in which "combatants" were defined in the relevant conventions aciually siemmed lrom
the desire to deny "unlawful combatants” certain protections granted to lcpal combatants (especially
protections regarding the 1ssues of prisoncr of war status and criminal prosecution). The latter are
"unprivileged belligerents" (see Kenneth Watkin, Warriors without Rights? Combatants, Unprivileged
Belligerenis, and Struggle over Legitimacy, 11 HARVARD PROGRAM ON [HUMANITARIAN POLICY AND
CONFLICT RESFARCH (20035); Richard R. Baxter, So-Called 'Unprivileged Belligerency” Spies,
Guerritlas and Sabotenrs, 28 BRITISIE YARBOOK OF INTERNATIONAL LAW 323 (1951)). However, the
very characlenislics of the terrorisl organizations and their members that exelude them from the category
of "combatants” — lack of fixed distinctive emblems recognizable at a distance and noncompliance with
the laws and customs of war — creale dilficully. Awarding a prefercntial status, even if only on certain
1ssucs, 1o those who choese 1o become "unlawful combatants” and de not act according o the rufes of
intermational law and the rules of morality and humanitarianism might be undesirable.

The classification of members of terrorist organizations under the calegory of "civilians® is not,
therefore, an obvious one. [DINSTEIN wrote, on this point, that:

*...a person 1s not allowed to wear simultancously two caps: the hat of civilian
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and the helmet of a soldier. A person who engages in military raids by night,
while purporting 1o be an innocent civilian by day, is ncither a civilian nor a
lawful combatani. He is an unlawful combatant in the sense that he can be
lawlully targeted by the enemy, bul he cannot claim the privileges
appertaining to lawful combatancy. Nor does he enjoy the benefits of civilian
status: Article 5 (first Parapgraph) of the 1949 Geneva Convention (IV)
Relative to the Profection of Civilian Persons in Time of War specifically
permils derogation from the rights of such a person (the derogation being less
extensive in occupied lerritories, pursuant o the second Paragraph of Article
5)" (YORAM DINSTEIN, TIE CONDUCT OF HOSTILITIES UUNDER THE LAW OF
INTERKATIONAL ARMED CONFLICT 29-30 {2004)).

Elscwhere it was written thal "if it is not proper Lo see terrorists as combatants, and as a
result to grant them the protections te which combatants are cntiiled, they should even
less be scen as civiliuns who are nolt combalants. and thus granted many more
rights" (EMANUEL GROS5, DEMOCRACY'S STRUGGLE AGAINST TERRORISM; LEGAL AND
MORAL ASPECTS To (2004} [MA'AVAKA SIEL DEMOCKEATIA TBETEROR. HTIBETIM
MISHPATI'IM VE'MUSARI'IM]; also see Yoram Dinstein, Uniawfu! Combarancy 32 [SRAEL
YRARBOOK ON HUMAN RIGHTS 249 (2002}, and Baxier, at p. 342}, Those of the opinion
that the third category of unlawful combatants exists emphasize thal its members include
those who wish 1o blur the boundaries between civilians and combaltants (John C. Yoo &
James C. Ho, The New York University - University of Virginia Conference on Exploring
the Limits of Infernational Law.: The Sratws of Terrorisis, 33 VIRGINIA JOURNAL OF
INTERMNATIONAL LAW 217 (2003)). The difficulty intensifies when we take into account
that those who differentiate themselves from legal combatants on the one hand, and from
innocent civilians on the other, are not homogenous. They include groups which are not
necessarily identical to ¢ach other in terms of the willingness to abide by fundamental
legal and human norms. U is cspecially appropriate, in this context, to diffcrentiate
between unlawful combalants fighting against an army and those who purposely act
against ¢ivilians,

It thus appears that international law must adapt itself to the ¢ra in which we are living. [n light
of the data presented before us, President Barak proposes to perform the adaptation within the
framework of the existing law, which recognmives, n his opinion, Iwo categorics — combatants and
civilians., (Shlomy Zachary, Beiween the (feneva Conventions: Where Does the Unlmwiul Combatawne
Belong, 38 ISRAEL LAW REVIEW 378 (2005)). As staled, other approaches are possible. Tdo not find a
need to expand on them, since n light of the rules of interpretation proposed by President Barak, the
theoretical distinelion loses its sting.

The mterpretation proposed by my colleague President Barak in fact creates a new group, and
rightly 50. It can be derived from the combatant group ("unlawiul combatants") and it can be derivad
from the civilian group. My colleague Prestdeni Barak takes the second path. Tf we go his way, we
should derive a group of international-law-breaking civilians, whom [ would call "uncivilized
civilians". In any case, there is no difference between the two paths in terms of the result, since the
interpretation of the provisions of international law propoesed by my colleague President Barak adapls
the rules to the new reality. That interpretation is acceptable to me. 1t is a dynamic interpretation which
overcomes the limtations of a black letier reading ol the laws of war.

3. Against the background of the dilferences between "legal” combatants and "international-law-
breaking combatants”, an analogy can be made between the means of combat permitted in a conflict
between two armies, and "argeted killing” of terrorists (see afse Statman). The attitude behind the
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"targeted killing” policy is that the weapons should be dirceted exclusively toward those substantially
mvolved in terrorist activity, Indeed, in conventional war combatants are marked and diffcrentiated
from the civilian population. Those combatants can be harmed (subject to the restrictions of
imemnational law). Civilians are not to be harmed. Similarly, in the context ol the fight against
terrorism, it 18 permissible to harm international-law-breaking combatants, but harm 1o civilians should
be avolded (0 the exient possible. The difficulty stems, of course, from the {act that the unluawful
combatants, by definition, do not act according to the laws of war, oficn disguising themselves within
the civilian population, in coniradiction to the express provisions of The First Protocol of The Gerneva
Conventions. They do so in order 1o gain an advanlage rom the fact that their oppenent wishes to honor
the rules of international law {(see Jason Callen, Unicniiid Combatants and the Geneva Conventions, 44
VIRGINIA JOURNAL OF INTERNATIONAL LAW 1023 (2004).

However, cven under the difficull conditions of combating terrorism, the differentation between
unlawful combatants and civilians must be ensured. That, regarding the issue at hand, is the meaning of
the "targeting” in "targeted killing”. That is the meaning of the propertionalily requirement with which
my colleague President Barak deals with extensively.

4. Regarding the implemeniation of the proporlionality requirement, the appropriate point of
departure emphasizes the right of innocent ¢ivilians. The State of Tsrael has a duty to honor the lives of
the civilians of the other side. She must protect the lives of her own citizens, while honoring the lives of
the civilians who are not subject to her effective control. When the nights of the civilians are before our
cyes, it becomes casier for us o recognize the mportance of placing restrictions upon the conduct of
hostilities. (see Eval Benvenisli, Human Digaity in Combai: the Dty to Spare Eneny Civilions, 39
ISRAEL Law REVIEW 81, 96 (2006}, herginafter "Benvemisii™).

That duty is also part of the additional normative system which applics to the anned conflict: it is
part of the moral code of the state and the [undamental principle of protecting human dignity. |
discussed this when dealing with the issue of "carly warning" {"the neighbaor procedure™}):

“On one issue there are clear and sharp lines — the safeguarding of human dignity, of every
person, as a persen. It is the duty of an army occupying termtory in belligerent occupation
o protect the life of the local resident. It must also preserve his digmty. The very
presentation of the choice given to such a resident, who has happened upon a battle zone,
whether or not to granl the request of the army e relay a warning to the wanted person,
puts that resident in an impossible dilemma. The choive itself is immeral. The
presentation of it violates human dignity” (HCIFTI 10739/05 The Minister of Defense v.
Adalah - The Legul Center for Arab Minority Rights in lyrael (unpublished)).

Both normative systems applicable to the armed condlict are united, in that they place in their centers the
principle of human dignity. That principle feeds the imterpretation of international law, just as it feeds
the inferprelation of intemal Israeli public Jaw. Tt expresses a gencral value, from which various specific
dutics stem. (On the status of this principle in international law, see Benvenisti; it should be noted that
Benvenish identifies two principles which are relevant to the implementation of the principle of
preserving human dignity in the context under discussion: the individuvality principle, according to
which cvery person is responsible only for his own actions; and the universality principle, according to
which all ol the individuals are entitled to the same rights, be their group identilication as it may. The
latter principle is not expressly recognized in the laws of armed conflict. Thal does not negate the duty
regarding enemy civilians., The scope of the duly varies, but the very existence of the duty does not
(ihid, at p. 88.))

5 The propertionahty principle, which is a general principle entrenched in various provisions of
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international law, is imtended to fulfili that duty. That prineiple prohibils excessive damage to innocent
civilians. The principle requires (hat the attainment of a worthy military objective be proportional to the
damage caused lo innocent civilians. ‘This demands that the collateral damage not be excessive under
the particular circumstances. Some see the placing ol the benefit opposite the damage as a
concretizalion of the provision regarding the duty fo refrain [rom exaggeraled harm to eivilians.
Although the link between the two is clear, it scems that there can be collateral damage to the civilian
population which is so severe that even a military objective with very substantial benefit cannot justify
it. ln any casc, these are values based requirements, "That {s a values bused test” noles my colleague
President Barak, "l is based upon a balancing between conflicting values and interests." That values
based attitude is accepted in customary international law regarding the protection of civilians {§51 of
The First Protocal). It is also accepted in the national legal systemns of many states. As President Barak
wrote in one casc,

"basically, this subfest carries on its shoulders the constitutional view that the ends do not
justify the means. It is a mamfestation of the idea that there is a barier of values which
democracy cannot surpass, even if the purpose whose attainment is being attempied is
worthy" (HC] 8276/05 Adalah - The Legal Center for Arvab Minority Rights in Israe!
(unpublished)}.

The duty to honor the lives of innocent civilians is thus the point of departure. Stemming [rom it is the
requirement that collateral damage W civilians not be exaggerated, and that it be proportional to the
benefit which will result from ihe operation. This values bused atiitude produces restrictions on the
attack upon the unlawful combatants. The restrictions may rclate to the type of weapons used during the
targeted killing. The restriclions might lead Lo a decision to employ a means which presents less danger
to the lives of innocent civilians. The restrictions might relate to the level of caution required regarding
identification of the target. All these are restrictions which strive to fullit] the duty to honor the lives of
the innocent civilians, and will be interpreted accordingly.

The point of departure is, thus, the rights of the innocent civilians, but it is not the endpoint. [t cannot
negate the human dignity of the unlawtul combatants themselves. Indeed, international law does not
grant them rights equal to those granted to lawlul combatants or to innocent civilians. However, human
dignily is a principle which applies to every person, cven during combat and conflict. [t is not
dependent upon reciprocity. One of the conclusions sternming from that — which the State does not
dispule — is where it is possible to arrest a terrorist taking a direct part in hostilities and to put him on
trial, he will not be targeted. To bring him 1o tnal 15 a possibiliiy which should always be considered.
However, as my colleapue President DBarak notes, at times that possibility might be completely
impractical, or put the soldiers at loo high g risk.

6. The principle of proportionality is easy {0 phrase but difficult to implement. When dealing with
it in advance, under time constraints, and in light of a limited amount of information, the decision is
likely 10 be difficult and complex. Tt is often necessary to consider values and attributes which are not
casily compared. Moreover, each of the competing consideraiions is iiself subject to relative vaniables.
None of them can be considered standing alone, The proportionate military need includes humanitarian
elements. The scope of the humanitarian consideralion oflen includes existential military need. As my
colleague President Barak notes, cowrts determine the law applying to the decision of the military
commander. The professional military decision is the responsibility of the executive branch, and the
court will ask whether a reasonable military commander would have made the decision which was
actvally made, in light of the nomative systems which apply 10 the case, (compare. FINAL REPORT TO
THE PROSECUTOR OF THE ICTY BY THE COMMITTEE ESTABLISHEDR TO REVIEW THE NATO BOMBING
CAMPAIGN AGAINST THLE FEDERAL EPLUBLIC OF YUGOSLAVIA, June 2000}
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7. To conclude, like my colleague President Barak, 1 am of the opinion that one cannot determine
in advance that targeted killing ts always illegal, just as one cannot determine in advance that under any
circumstances it is lcgal and permissible. In order 1o be legal, such an act must comply with the rules of
law, including the propertionality requirement, as discussed above, in light of the view which graats
central weight to the right of the State of Isracl to defend itself and the lives ol its citizens, and at the
same time holds the principle reparding human dignity as a fundamental principle.

Thus, T coneur in the judgment of my colleague President Barak.

President D. Beinisch:

1 concur in the judgment of President (emeritus) Barak, and wish to emphasize a number ol aspects
regarding the difficult issuc which was placed before us,

In the petition before us, petitioners requested that we order respondents to cancel the "tarpeted killing"”
policy, and order that they relrain from acting according to thal policy. That is a petition for all-
encompassing and wide relief, on the basis of petitioners’ argument that [sracl's policy on this ssue is
"totally illegal”. Among their arguments on the basis ol intemational and internal [sraeli law. petitioners
also based their arguments upon specific examples [fom he past, which in their opinion indicate the
illegality of that policy. Those specific cxamples show the problematic nature of the "targeted killings"
policy and the risks which accompany it, however they cannot decide the legal question of the lepality of
the policy in its cntirety.

For the reasons delailed in the opinion of my colleague President Barak, [ concur wilh the
conclusion that the issue before us is controlled by the laws applying Lo international armed conflict, and
thus that the sweeping stance of petitioners 18 not the nccessary conclusion [fom international
humanitarian law. The conclusion reached by President Barak, with which I coneur, 1 that it cannot be
said that this policy is always prohibited, just as it cannot be said that it 19 permitted in all circumstances
gecording to the discretion of the military commander, The legal issue before us is complex, and cannot
be exhausied in the all-encompassing and wide lashion claimed by petitioners.

This Court has repeatediy ruled in the past that even combat operations are conducted according to
norms entrenched in both international and internal law, and that military activity does not take place in
a normative voud. The legal difficultics with which we must contend stem primarily from the fact that
mternational law has not yet developed the laws of armed conflict to respond to combat against terronist
organizations, as opposed lo a regular army. Therelore, wo must use mterpretational tools in order to
adapt the existing humanitarian laws to the dillicult reality which the State of Isracl confronts. [t should
be noted that the spread of the affliction of terronsm in recent years has oceupicd legal thinkers in
vartous countries, and experts in ihe (eld of intermational law, in an attempt te determine the noms of
whal is perrmssible and forbidden against terrorists who obey no faw. Against the background of this
normative reality, I also accept that in the framework ol the existing law, tervorists and their
organizalions are not to be categonzed as "combatants”, rather as "civilians”. In light of that, §51(3) of
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Vietms of Intcrnational Armed Conflicts (Protocel 1), 8 June 1977 — an arrangement which is part of
customary international law — applies to them. That provision states:

"Civitians shall anjoy the protection afforded by this section, unless and for
such time as they take a direct part in hostilities."

In his judgment, President Barak extensively discussed the interpretation of the main components of said
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§31(3}, in light of the need to define civilians who "take a direct part in hostilitics”, and to clarify what
“for such time" means. As 1t appears {rom the interpretation i the President's judgment, there are
qualifications and limitations on the power of (he slate to carry out acts of "targeied killing". It appears,
from those qualifications, that not all involvement in terrorist activity constilutes taking “a direct part in
hostilities” pursuant 10 §51(3), which is limited to activity at the corc of the hostilities themselves —
activity which, on the one hand, is not limited merely to the physical attack itself, but on the other hand
does not include indirect aid {see paragraph 35 of the President's decision). 1 agree that the dilemmas
that arise in light of the interpretation of the components of said §51(3) require specific cxamination in
each single case. It must be remembered that the purpose of "tarpeted killing" is o prevent harm to
Iruman life as part of the State’s duty to proteet its soldicrs and civilizns, Since §51(3) s an exception to
ihe duty to refrain from causing harm to innocent civiltans, great caution must be employed when
removing the law's protection of the lives of civilians in the appropriate circumstances. In the
framework of that caution, the extent ol information for categorization of a "civilian" as taking a dircct
part in hostilities must be cxamined. The information must be well based, strong, and convinging
regarchng the risk the terrorist poses (0 human hfe — risk including continuous activity which is not
merely sporadic or one-time concrete activity. [ should like 10 add that in appropriale circumstances,
mformation about the activity of the terrorist in the pasi might be used for the purposes of cxamination
of the danger he poses in the uture. I further add that in the ramework of estmating the risk, the level
of probahity of life threatening hostilities is to be taken inlo account. On that point, a minor possibility
is insufficient; a significant level of probability of the existence of such risk is required. I of course
accept the deterrmnation that a thorough and independent (retrospective) examination is required,
reparding the precision of the identification of the targel and the circumsiances of the damage caused.
Two additional requirements are to be added 10 all those: first, "targeted killing" is not to be carried out
when it is possible to arrest a terrorist taking a direct parl in hostilities, without significant risk to the
lives of soldiers; and second, the proportionality principle accepted as customary international law,
accerding to which collateral damage must not be disproportionate, is to be adhered to. When the
damage to innocent civilians is not of proper proportion to the benedit from the military activity (the test
of "proportionality stricto senso™), the "targeted killing" is disproportionate. Vice President Rivlin
extensively discussed that issuc, and [ concur in his opinion as well, Ultimately, when an act of
"targeted killing” is carried out in accordance with the said qualifications and in the framework of the
customary laws of international armed conflict as interpreted by this Courl, it is not an arbitrary taking
of life, ralher a means intended te save human life.

Thus. T too am of the epinion that in lsracl's difficult war on terrorism which s plaguing her, it
should not be sweepingly said that the use of "targeted killing" as one of the means for war on terrorism
is prohibited, and the State should not be denied that means which, according to the opinion of those
responsible for securily, constitutes a necessary means for protection of the lives of ifs inhabitants.
However, in light of the extreme character of "argeted killing", it should not be employed beyond the
limitations and qualifications which have been oullined in our judgment, according to the circumstances
of the merits of cach case.

Thus it is decided that if cannet be detenmined in advance that every largeted killing is prohibited
according 1o customary international law, just as it cannot be determined in advance that every
targeled killmg 15 permissible according to customary international law. The law of targeted
killing is determined in the customary international Jaw, and the legality of each individual such
act musi be determined in light of il
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Given today, 23 Kislev 5767 {13 December 20086)

L3
Translator's note: "arca A" consists of the termitories in Judea. Samaria, and the G Strip most densely populated by
Balestinians, which, according o the Oslo Accords, were to come under Palestinian sccurily and civilian controt.
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Francais | Espafol

Protocol Additional to the Geneva Conventions of 12 August 1849, and
relating to the Protection of Victims of International Armed Conflicts (Protocol
1)

Adopted on 8 June 1977 by the Diplomatic Conference on the Reaffirmation and
Development of
International Humanitarian Law applicable in Armned Conflicts
entry info force 7 December 1974, in accordance with Article 85
Preamble
The High Contracting Parites,
Proclaiming their earnest wish to see peace prevail among peoples,
Recalling that every State has the duty, in conformity with the Charter of the United Nations, to
refrain i its international relattons from the threat or use of force against the sovereignty,
territorial integrity or political independence of any Siate, or in any other manner inconsistent

with the purposes of the United Nations.

Believing it necessary nevertheless to reaffirm and develop the provisions protecting the
victims of armed confiicts and to supplement measures intended to reinforce their application,

Expressing their conviction that nothing in this Protoco! or in the Geneva Conventions of 12
August 18949 can be construed as legitimizing or authorizing any act of aggression or any other
use of force inconsistent with the Charter of the United Nations,

Reaffirming further that the provisions of the Geneva Conventions of 12 August 1948 and of
this Protocol must be fully appiied in all circumstances to all persons who are protected by

those instruments, without any adverse distinction based on the nature or origin of the armed
cenflict or on the causes espoused by or atinbuted to the Parties 1o the conflicts,

Have agreed on the following:

PART }

GENERAL PROVISIONS

Article 1.-General principles and scope of application

1. The High Contracting Partles underiake to respect and to ensure respect for this Protocol in
all circumstances.
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Articte 49.-Definition of attacks and scope of application
1. "Aftacks” means acts of viclence against the adversary, whether in offence or in defence.

2. The provisions of this Protocol with respect o attacks apply to all attacks in whatever
territory conducted, inciuding the national ferritory beionging o a Party fo the conflict buf under
the control of an adverse Party.

3. The provisions of this Section apply to any (and, air or sea warfare which may affect the
civilian population, individual civilians of ¢ivilian objects on fand. They further apply to all
attacks from the sea or from the air against objectives on land but do not ctherwise affect the
rules of international law applicable in armed conflict at sea ¢r in the air.

4. The provisions of this Section are additional to the rules concerning humanitarian protection
cortained in the Fourth Convention, particularly in Part |l thereof, and in other intermnationsl
agreements binding upon the High Contracting Parties, as well as to other rules of international
law relating to the protection of civilians and civilian obiects on land, at sea or in the air against
the effects of hostilities.

CHAPTER 11.-CIVILIANS AND CIVILIAN POPULATION

Article 50.-Definition of civilians and civilian population

1. A civilian is any person who does not belong to one of the categories of persons referred to

in Article 4 A (1), {2), (3} and {6) of the Third Convention and in Article 43 of this Protocol. in
case of doubt whether a person is a civilan, that persen shall be considered to be a civiiian.

2. The civilian population comprises all persons who are civilians,

3. The presence within the civilian population of individuals who do not come within the
defirition of civilians does not deprive the population of its civilian character,

Article 51.-Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general protection against dangers
arising from military operations. To give effect to this protection, the following rules, which are
additional to other applicable rules of international law, shall be ohserved in circumstances.

2. The civilian population as such, as well as individual civiilans, shall not be the cbject of
attack. Acts or threats of violence the primary purpose ¢f which is 10 spread terror among the
civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this Section, unless and for such time as they
take a direct part in hostilities.

4. indiscrirminate attacks are prohibited. Indiscriminate attacks are:

(@) Those which are not directed at a specific military cbjective,
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(b} Those which employ a method or means of combat which cannot be directed at a specific
military objective; or

{c) Those which employ a method or means of combat the effects of which cannot be limited
as required by this Protocol, and consequently, in each such case, are of a nature to strike
military chjectives and civilians or civilian objects without distinction.

5. Among cthers, the following types of attacks are to be considered as indiscriminate:

(a) An attack by bombardment by any methods or means which treats as a single military
objective a number of clearly separated and distinct military objectives located in a city, town,
village or other area containing a similar concentraticn of civitians or civilian objects; and

(b) An attack which may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation to
the concrete and direct military advantage anticipated.

6. Attacks against the civilian population or civilians by way of reprisals are prohibited.

7. The presence or movements of the civilian population or Individual civilians shall not be
used to render certain points or areas immune from military operations, in particular in
attempts to shieid military objectives from attacks or to shieid, favour or impede military
operations. The Parties to the conflict shall not direct the movement of the civilian population or
individual civitians in order to attempt to shield military objectives from attacks or to shield
military operaticns.

8. Any violation of these prohibitions shall not release the Parties to the conflict from their legal
obligations with respect to the civilian population and civilians, including the obligation to take
the precautionary measures provided for in Article 57.

CHAPTER I.-CIVILIAN OBJECTS

Article 52.-General protection of civilian objects

1. Civilian objects shali not be the object of aftack or of reprisals. Civilian objects are all objects
which are not military objectives as defined in paragraph 2.

2. Attacks shall be limited strictiy to military objectives. In so far as objects are concerned,
military objectives are limited to those objects which by their nature, location, purpese or use
make an effective contribution to military action and whose total or partial destruction, capture
or neutralization, in the circumstances ruling at the time, offers a definite military of advantage.

3. In case of doubf whether an object which is normally dedicated to civilian purposes, such as
a place of worship, a house or other dwelling or a school, is being used to make an effective
contribution to military action, it shall be presumed not to be so used.

Article 53.-Protection of cultural objects and of places of worship

Without prejudice to the provisions of the Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict of 14 May 1954, and of other relevant international
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are miltary objectives, if such aftack may cause the release of dangerous forces and
consequent severe losses among the civilian population. Other military objectives located at or
in the vicinity of these works or installations shall not be made the object of attack if such
attack may cause the release of dangerous forces from the works or installations and
consequent severe losses among the civilian population.

2. The special pretection against attack provided by paragraph 1 shall cease:

{a) For & dam or a dyke only if it is used for cther than its normal function and in regular,
significant and direct support of military operations and if such attack is the only feasible way to
terminate such support;

{b) For a nuclear electrical generaling station only i it provides electric power in regular,
significant and direct support of military operations and if such attack is the only feasible way to
terminate such support,

{¢) For other milifary objectives located at or in the vicinity of these works or installations oniy if
they are used in regular, significant and direct support of military operations and if such attack
i the only feasibie way to terminafe such support.

3. In all cases, the civilian population and individual civilians shall remain entitied to all the
protection accorded thern by international law, including the protection of the precautionary
measures provided for in Article 57. If the protection ceases and any of the works, installations
or millary objectives mentioned in paragraph | is aftacked, all practical precautions shall be
taken to avoid the release of the dangerous forces.

4. It is prohibited to make any of the works, instalfations or military objectives mentioned in
paragraph 1 the object of reprisals.

5. The Parties to the conflict shall endeavour 10 avoid locating any milifary objectives in the
vicinity of the woiks or installations mentioned in paragraph 1. Nevertheless, instaliations
eracted for the sole purpose of defending the protected works or installations from attack are
permissible and shall not themselves be made the object of attack, provided that they are not
used in hostiliies except for defensive aclions necessary to respond to attacks against the
protected works or installations and that their armamenit is limifed to weapons capable only of
repelling hostile action against the protected works or installations.

6. The High Contracling Parties and the Parties to the conflict are urged to conclude further
agreements among themselves o provide additional protection for objects containing
dangerous forces.

7. In order o facilitaie the identification of the objects protected by this article, the Parties fo
the conflict may mark them with a special sigh consisting of a group of three bright orange
circles placed on the same axis, as specified in Article 16 of Annex | to this Protocol. The
absence of such marking in no way relieves any Party to the conflict of its obligations under
this Article.

CHAPRPTER IV.-PRECAUTIONARY MEASURES

Article 57.-Precautions in aftack
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1. In the conduct of milikary operations, constant care shali be taken to spare the civilian
population, civilians and civilian objects.

2. With respect fo attacks, the following precautions shall be faken:
{a) Those who plan or decide upon an attack shall.

{1} Do evernything feasible io verify that the objectives t¢ be attacked are neither civilians nor
civilian objects and are not subject to special protection but are military objectives within the
meaning of paragraph 2 of Arlicle 52 and that it is not prohibited by the provisions of this
Protocol to attack them;

(ity Take all feasible precautions in the choice of means and methads of altack with a view (o
avoiding, and in any event to minimizing, incidentai loss of civilian life, injury to civilians and
damage to civilian chjects;

(iii} Refrain from deciding to launch any attack which may be expected to cause ncidental loss
of civilian fife, injury tc civilians, damage fo civilian objects, or a combination thereof, which
would be excessive in relation to the concrete and direct military advantage anficipated;

(b} An altack shall be cancelled or suspended if it becomes apparent that the obiective is not a
military one or is subject to special protection or that the attack may be expected to cause
incidental loss of civilian kfe, injury fo civilians, damage io civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct military advantage
anticipated;

{c} Effective advance warning shall be given of attacks which ray affect the civillan population,
unless circumstances do not permit.

3. When a choice is possible between several military obiectives for obtaining a similar military
advantage, the objective to be selected shali be that the atiack on which may be expected fo
cause the least danger to civilian lives and to civilian objects.

4. In the conduct of miiliary operations at sea or in the air, each Parly to the conflict shall, in
conformity with its rights and duties under the rules of international law appiicable in armed
conflict, take ali reasonable precautichs to avoid losses of civilian lives and damage to civilian
chiects.

5. No provision of this Arficle may be construed as authorizing any attacks against the civilian
nopulation, civilians or ¢ivilian cbjects.

Article 58.-Precautions against the effects of altacks

The Parties to the conflict shall, to the maximum extent feasible:

(a) Without prejudice to Article 48 of the Fourth Convention, endeavour to remove the civilian
population, individual civilans and civilian objects under their control from the vichity of military

objectives;

(b Avoid focating military chiectives within or near densely populated areas,
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Rome Stafrta of the Intarmatbional Caminal Court 21

3. The application and imterpretarion of law pursuant to this article must be consistent with
inernationally recognized human rights, and be wilbout any adverse distinction founded on
prounds such as gender as delined in article 7, paragraph 3, age, raee, colowr, fanpuape, relipion or
belicl, political or ether epinion, national, ethnic or soctal origin, wealth, birth or other status.

PART 3. GENERAL MRAINCIPLES OF CRIMINAL LAW

Article 22
Mullum ceimen sioe leee

1. A person shall not be criminally responsible under this Statute unless the conduct in
guestion constilutes, at the time it takes place, a crime within the jurisdiction of the Cowt,

2 The defimiton of 4 crime shall he strictly construed and shalf not be extended by analopy, In
case of atmbipuily, the delinition shall he interpreted in favour of the person being investigated,
proscented or convicted

3. This article shall nov affeet the characterizalion of any conduecl as cominal under
intemational baw independontly of this Statute,

Artiel: 23
Mulls poena sioe lege

A person convieted by the Cowrt may be punished only in aceardance with this Statute,

Article 24
Non-retroactivity rabigne PeETRanas

1. NWo person shall be crinuinally responsible under this Statute for conduct prior to the cntry
nto foree of the Slatute,

2 In the event of a change in the lyw applicable to & given cgse prior to a final judgement, the
law more Tavourable 1o the person being investigated, prosccuied or convicted shall apply.

Article 23
Individual criminal respoosibility

1. The Court shall have jurisdiction over natural persons pursuant to this Statate.

2. A person who commits a crime within the jurisdiction of the Court shall be individualty
responsible and liable for punishment in accordance with this Statute,

3. In accordance with this Statute, & person shall be criminally responsible and liable for
punishment {or a erime within the jurisdiction of the Court if that person:

[y  Commits such g erime, whether as an individual, jointly with another or Lhrough
another person, regardless of whether that other person is eriminglly responsible;

(B}  Orders, solicits or induces the conumission of such a crime which in fael ocours or s
aliempled;
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